



























































































































































































































































































































































duty that is always to be,l considered. Controlling of directors is
mainly possible through the auditors' report and annual report of
the directors to general meeting.

These statuary provisions are clearly given in the code
provisions .Despite it is clearly provided in the code directors are
seen mismanaging these duties in different ways. In chapter three
of this paper we have analyzed, the case. In that case directors
were not convened general meeting regularly. They did not submit
annual report properly upon the meetings which was conducted
rarely. There was no auditors' report.

Conducting annual meeting was statuary duty of the
directors. According‘ to the commercial code of Ethiopia such
meeting has to be conducted within four months from the end of
financial year.?? But directors of that company did not conduct the
meeting according to the given provisions. The commercial code
states that the share holders have to have copies of balance sheets
and profits and loss accounts, reports submitted by the directors
and by the auditoré to -general meetings for three preceding
financial years but the shareholders of that company did not obtain
the chance of having any of such documents. Directors, therefore,
had failed to exercise their duty and be liable criminally because

they breached statutory provision and they are also liable civilly for

negligent act.
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VI. Conclusion and Recotﬁmendations

Essentially, company is a group of natural or legal persons
coming together voluntarily to carry on certain business by
organizing themselves into a single legal entity with a view to
function in an artificial person in the eyes of law. In commercial
code of Ethiopia, we don't find such distinctive nature of company
form of business organization. Under this code we find both
company and partnership”are formed by partnership agreement
and have legal personality.!

Nowadays, companies are institutional more than contractual
relations. In contractual agreement the withdrawal of any party
may result in the modification or termination of the contract. But
in a company form of business organization change or death of any
shareholders may not result in the change of constitution of the
company. Further rr;ore, shareholders can not decline to apply
majority vote by raising that they did not contract or agree to the
majority decision. Thé code does not show such distinction between
company and partnership.

Both company and partnership are legal entity under

commercial code of Ethiopia. But important effects of legal
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personality such as "distinctiveness" and "succession" are not
applied to partnerships.

In company form of business organization shareholders and
company, are distinct from each other. Even though, partnership is
legal entity, liability that comes to the partnership is met by
partners personally, jointly and severally. So, there i1s no
distinctiveness between the partnership and the partners.?2 The
liability of the partnership passes to the partners who constitute
the partnership.

On the other hand, 1n case of company, change or death or
being legally incapable of members can not be the ground for
dissolution.? There is perpetuity or succession of the company.
While death, incapacity and bankruptcy of the partners cause the
dissolution of the partnership.4

The very idea of partnership is the coming of together of few
members who have personal elements such as intelligence,
capacity, behaviors €tc. It is these elements that matters. Where
the business organization is company, especially Share Company,
it 1s capital contribution that matters rather than personality.
Because of these characteristics of partnership, the number of

partners in partnership is few. For instance in Indian law the
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number of partners can not exceed ten in banking and twenty in
other types of business organizationS partners contribute their
contribution not only in money or property but also their own
efforts.6 The liability of the partnership is also unlimited which
devolves to the partners who are co-owners of their property in the
partnership.? Because of tﬂese factors, it is very difficult to manage
partnership when the numbers of partners are very great. However,
under commercial code of Ethiopia the maximum number of
partners in partnership is not fixed. It is the opinion of the writer
that maximum number of partner in partnership is to be fixed.

Classification of partnerships and companies are not well
developed under commercial code of Ethiopia. In common law
system and in French corr;pany law there is civil and commercial
partnership® commercial partnership is a partnership which carries
on commercial activities while civil partnership carries on non-
commercial activities such as club, research association or
societies promoting various objectives.?

Commercial code of Ethiopia Art 213 states that "any
business organization other than an ordinary partnership may be a

commercial business organization ...." and further states that if

ordinary partnership carries on business it shall be deemed to be
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general partnership.10 F‘ron; these provisions one can conclucie that
ordinary partnership is designed to carry on non-business
activities. But if it has to carry on business activities it is treated as
general partnership, 1.e. partnership which carries on business
organization.

Furthermore, Art 280 (2) states that "where the partnership is
commercial partnership....". This impliedly indicates that general
partnership can be either Eommercial or non-commercial (i.e. civil
partnership)

g l'_lus, we can say that there is a classification of partnership
into commercial and civil partnership. But the classification is
indirect and not clear. It is the opinion of the writer that this
classification has to be made clear and be developed.

Earlier we have_ said that companies are also classified into
commercial and civil comfjanies. However, nol such indication is
found under commercial code of Ethiopia under this code all
companies are commercial companies.!!

Though there is a sign of classification between public and
private company, it is difficult to say that there is such
classification under this code. Classification of company by share

and guarantee is also not known under commercial code of
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Ethiopia. It is writer's opinion that such introductions have to be
made to companies under commercial code of Ethiopia.

In this text, we have seen that board of directors is the
supreme organ in the management of Share Company. The
commercial code of Ethiopia also states that "only members of a

company may manage the company".1?2 But there is no method as
to how the directors strongly manage the company. Theoretically, it
is assumed that Share Company is managed by the board of
directors, but in reality the power of management is in the hands of
general manger and chairman of the board. Practice shows that the
role of the boardrof directors is often limited to one of control rather
than managing.

Nowadays, there are two approaches which are designed to
strength the role of board of directors to execute its manageriél
functions. One is the common law approach. In this legal system
one or more directors are assigned as a "managing director". Such

director is entrusted with. substantial powers of management.!3

Accordingly, managing director is policy maker as well as

implementer.
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The other approach is the one adopted by French company
law which is said to be taken from German law.'* In French
company law companies are managed by
1. Board of directors or
2. Executive board and supervisory board.

The first one is traditional method of management of
company which is currently exercised under commercial code of
Ethiopia. The second one is new development introduced in French
company law in 1966.15 Accordingly, company is managed by two
types of boards. One is supervisory whose function is to control the
company. Members of this board are shareholders. The second one
1s executive whose function is to manage the ‘company. Members
may or may not be shareholders. The preference of the writer is to
adopt unitary board of the common law system since it is less
expensive and easily be applied.

Qualification of directors is the other point that is to be
considered. According to commercial code of Ethiopia holding of
some nominal number of shares is the only qualification that
qualifies the post of directo.rate. This is insufficient qualification for
a person who manages theucompany. The business of the company

is also in the hands of the directors. The success of the company is
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in hands of the directors. ’I:herefore, shareholding alone should not
be the only qualification for directorate. Educational and
entrepreneur background, managerial experience, age limitation etc
are to be introduced to commercial code of Ethiopia.

Furthermore, it is important that training provisions should
be available for directors. Relevant experience and training should
be fundamental for directors. Directors are not only appointed to
control but also to mange:' the company, which needs up-to-date
knowledge of management.

Duties of directors are the area where the commercial code of
Ethiopia had become confusing. Art 362 of the code's heading is
"duties of directors". Further, it states that "in addition to their
duties under Art 364" and Art 364's heading is "liabilities of
directors to company”. The code mixes duties of director with
liabilities of directors. Basiéally both Articles aré different. Duties of
directors are acts that they are ought to do, while liability is the
sanction upon directors when they failed to fulfill their duties and
powers according to the law and regulations.

Art 362, though, provides its heading as "duties of directors"
it deals with small and insignificant points such as keeping regular

records and accounts, which are of less important. The most
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important duties such as "fiduciary duty", "duty to care and skill",
"duty to attend board meeting" are not mentioned in this Article. In
addition, director's dﬁw isito act in the interest of their company,
shareholders and also have to take account of other interests such
as third parties, employee and customers. So, it is writer's opinion
that directors' duty should be clearly provided, incorporating all
necessary elements mentioned here in above.

In the text of this thesis we have said that board of directors
is supreme and original authority in matters of regular business
management. We heive also seen that powers are given to the
directors either specifically from time to time i.e. restrictive
approach or libefal approach.

Though commercial code of Ethiopia adopted the restrictive
approach, Art 363 of the commercial code which is supposed to
state powers of directors, states the source of powers of directors.
According to this Art source of powers are the law, memorandum of
association, articles of association and resolution of general
meeting of the shareholders. The last three sources of power are
sources that emanates from shareholders. It is powers that vested
in the shareholders. The first one is law as a source of power. But

the powers that should have been given to the directors are not
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provided in the commercial code of Ethiopia. In chapter three of
this thesis we have seen that the code has adopted restrictive
approach. In restrictive approach, powers are restrictively divided
between the board of directors and general meeting. But such
power has not been given in the code. The powers that should have
been given in the commercial code are the minimum standard of
powers of directérs, Which are applied up on all companies. Such
statutory powers are used as guidance for every company. It is a
means of legal regulation which will bring company management to
the minimum standard of uniformity. So, it is the opinion of the
writer that restrictive powers stated in chapter three of this thesis
be adopted by commercial (;ode of Ethiopia.

The last point is liability of directors. Directors are liable to
the company and third party. They are liable both in civil and
criminal law. Civil liability includes negligence, breach of trust and
ultra vires. Criminal liability also includes false statement, breach
of trust etc.

Under commercial code of Ethiopia directors are liable to the
company and creditors pursuant to Art 364 and 366 respectively.
Directors are responsible to the company for exercising the duties

imposed upon them with due care as it is expected from all
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agents.l6 But we have just discussed duties of directors are not
clearly provided under the code. So, how can directors be
responsible under unknown conditions?

Directors are also liable to the third party when they failed to
maintain intact the company assets.!” Of course, this is the most
important point for which directors should be liable. But this is not
the only area of liébility_'. There are other areas which bring
damages to the third party. Such as misstatement in a prospectus
which will induce a person to subscribe for shares in the company,
failure to repay application money for shares where the minimum
subscription as stated in the prospectus has not been subscribed
etc. Liability will occur where directors are negligent, breach of
trust and perform outside of the scope of the company. Such failure
has not been known to the __code.

The code also does n;Jt clearly state that liability of directors
are both criminal and civil liabilities. That is why in the court case
analyzed we did not observe criminal liability. What we have seen
was only civil liability. Criminal liability was missed.

It is writer's opinion that elements that make liability of
directors should clearly be stated and liabilities of directors are

both criminal and civil.
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