






























































































































































space for regulation. Nonetheless, we have seen in a number of cases whereby the degree of freedom
generally considered appropriate in domestic legal orders being affected.
Particularly, the potentially far-reaching application of the concept of “legitimate expectations”#, has
raised a concem that the FET clause can restrict countries’ ability to change investment-related policies or
introduce new policies— including those for the public good — if they have a negative impact on individual
foreign investors.?5The UK-Ethiopia BIT for instance merely refers to FET — a standard that arhitral
tribunals have interpreted to include a wide range of situations. 27
IIL raise regulatory space issues not only for deliberate policy choices but also for capacity challenges. ?””
One arbitral tribunal found a violation of investment protection in a case partly rooted in a coordination
failure among multiple ministries involved in investment approval.*”® Another tribunal found that a five-year
delay in proceedings before the Indian Supreme Court (a body catering for a one billion people in a poor
country in per capita terms) breached investment treaty commitments.
Therefore, claims that can have bearings on capacity problems, as in the above cases could be brought
against Ethiopia, for it is well known that our judicial as well as other administrative organs of government
face sufficient technical and institutional capacity challenges.

4.5. Experiences of Other Countries on Re-visiting Dispute Settlement Provision of BITs

Other developing countries that had faced similar challenges and also need policy space have taken
different paths to the same objective. South Africa, Indonesia and India warrant comparative scrutiny in
this regard. South Africa is chosen because, apart from being located within the African Continent, like
Ethiopia, it is an emerging economy and has considerable diplomatic weight within its region. India and
Indonesia are selected because they are leaders in their own regions in addition to being middle powers in
a global context, their conduct in this sphere might be a pointer as to whether or not Ethiopia should
follow their path. In March 2014, Indonesia?”® joined South Africa®®, Ecuador, Venezuela, the Czech

#4See supra, chapter 3, section 3.3.1
T lhd.
#"%See supra, Chapter 3, section 3.3.1.
“Cotula, supranote 2, p. 28.
#78 MTD Ewaiuity Sdn. Bbd. V Republic of Chile (CSID ARB/01/7) (Award, 25 May 2004).
% Indonesia announced to the Dutch Embassy in Jakarta its intention to terminate the two countries’ BIT (IND-NL BIT) with
effect from July ,2015; Indonesia is only seeking to 'Update, modernize and balance its BITs. Trakman LE & § Kunal, ap. cit:
Berger and Knorich have done extensive research on Indonesia's investment protection regime. One of the most important
findings of their research is the intricate but invaluable way in which Indonesia has succeeded in engaging in what is termed
‘localised globalism’. This is the weaving of international investment protection and promotion norms into a domestic regulatory
instrument without upsetting the international regime while reserving regulatory space. The Indonesians have achieved this by
instituting a domestic investment regulatory statute encompassing international investment law principles from the beginning.
Berger A & J Knorich, ‘Friend or foes? Interactions between Indonesia’s international investment agreements and national
investment law’. Bonn: German Development Institute, (2014). -
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Republic and Bolivia in terminating BITs.?" It was the Foresti case?®” which had challenged South Africa’s
Black Empowerment (BEE) programme that triggered the BIT review programme, which culminated in the
decision to terminate treaties with most EU member states.?®® There is a growing concern on the part of
South Africa* that the imprecise provisions of old-generation BlTs create uncertainty and unacceptable
risks both to serious investors and to governments.*®

These terminations follow a set of rules on the law of treaties. Most BITs can be unilaterally terminated at
any-time if the initial fixed term has expired by giving notice(“anytime termination”); the minority of BITs —
if not terminated at the end of the initial term — are extended for subsequent fixed terms and can be

unilaterally terminated only at the end of each subsequent term (“end-of-term termination”).

Such clauses allow the contracting parties to revisit their BITs to adopt to changing circumstances.
Changing circumstances for Indonesia include, a series of arbitration decisions favouring investors,
amendment to model BIT frameworks, and growing perception among less-developed nations that

tribunals at ICSID?7 favour investors.?®

As opposed to South Africa, India®® has taken a different approach; it has decided to review all its BITs
with a view to renegotiating them. It wants to reserve policy space for itself in future BITs. It seems India

draws help from its experience as a multilateral player. It has a history of negotiating policy space in the

280 Jonathan Lang, Bowman Gilfillan, ‘Bilateral Investment Treaties — a shield or a sword?" Bowman Gilfillan, (The Department
of Trade and Industry (DTI) carried out a review of South Africa’s BITs and concluded in 2010 that South Africa’s BITs extend
too far into the policy sphere, as the first generation of BITs, which the Government entered into post-1994, were allegedly
skewed towards investors and that aspects of its BIT s were incompatible with the Constitution and other South African laws. It
further concluded that BITs allowed for legal challenges to regulatory changes, which the Government considered to be in the
public interest.)

81 Rick Bechmann, Ramco Smorenburg, Jessica De Rooiji and Kyla Feld, “BIT by BIT in Indonesia, Signs of Push-back on
foreign investment” International arbitration report (2014) issue 3, p.3.

#2pjero Foresti, Laura de Carli & Others v. The Republic of South Africa. (ICSID Case No. ARB(AF)/07/01)

283 Azwimpheleli Langalanga, “Imagining South Africa’s Foreign Investment Regulatory Regime in a Global Context” South
African Institute of International Affairs, Occasional Paper 214(2015) p. 25

284 South Africa has given notice to terminate three of its most important bilateral investment treaties: those with Germany,
Switzerland and The Netherlands. South Africa had already given notice of termination of at least two other BITs with EU states:
those with Belgium & Luxembourg (on 7 September 2012) and with Spain (on 23 June 2013), Robert Hunter, "South Africa
terminates Bilateral Investment Treaties with Germany, Netherlands and Switzerland” available at <http://Avnww/rh-
arbitration.com> , [accessed on June 26, 2015].

285 hitp://www.bdlive.co.za/ opinion/letters/2012/10/01/letter-critical-issues-ignored , [accessed on June 26, 2015]).

286 | JNCTAD, “International Investment Policymaking in Transition: Challenges and Opportunities of Treaty Renewal”, No. 4,(
2003), p. 3.

87 1CSID tribunal rejected Indonesia’s jurisdictional Challenges and allowed a US$1 Billion investment treaty arbitration
(Churchill Mining Plc. V Indonesia) to proceed.

%8 Rick et al. supra note 276, see also Prof Michael Ewing-Chow and Mr Junianto James Losari, Indonesia is letting its
Bilateral Treaties Lapse so as to Renegotiate Better ones, Financial Times, April 15, 2014, online version available at
<http://www.fl.com> , [accessed on June 26, 2015].

#89The main impetus to do so came following White Industries case. See supra note 8.
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multilateral environment, especially in trade.?® India thus believes that space can still be reserved at an
international level.

The initial minimum period that most®®' Ethiopian BITs provide for is 10 years. Plus, almost all the BITs
have “anytime termination” clause. Taking into account that the majority of BITs entered into force in the
early 2000, such scenario provides an apt opportunity for the government of Ethiopia to learn from the
experience of other countries and revisit its BITs.2%

20 | angalanga, supra note 278, p.26

2" Only a few BITS provide for longer periods. The initial minimum period contained in the BIT signed with Kuwait is for 30
years, with Finland 20 years, and with Russia 15 years.

22 Martha, Tilahun, supra note 3 p. 144. v
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Chapter Five
Conclusion and Recommendations

The issues surrounding BITs and their dispute settiement mechanism as regards Foreign Direct
Investment (FDI) regulatory framework and the attendant policy decisions have been topical within the lIL
framework. This is principally due to the fact that arbitral tribunals have in a number of disputes
interpreted some key unqualified language of substantive provisions contained within BITs to cover areas
that were not initially foreseen by host states and has resulted in locking them down from making
regulatory policy that are necessary for the public good.

BITs are an integral part of investment policymaking that supports investment promotion objectives but
that can also constrain investment and development policymaking.?® They create challenges to regulatory
space in different ways that may be difficult for states to predict, influence, revise or terminate and can
expose states to liabilities for public action shaped by capacity challenges as well as deliberate choice.
Given such potential constraints on policymaking, it is important to ensure the coherence of BITs with
other economic policies (e.g. trade, industrial, technology, infrastructure or enterprise policies that aim at
building productive capacity and strengthening countries’ competitiveness) as well as with non-economic
policies (e.g. environmental, social, health or cultural policies).?**Policymakers should carefully set out an
agenda for international engagement and negotiation on investment (including the revision and
renegotiation of existing agreements).

What this paper has tried to do is assess the Ethiopian BITs in light of the existing lIL regime and arbitral
jurisprudence with a view to comprehend if there is indeed an encroachment upon the requlatory policy
space of the country. In this regard, the paper gave particular attention to the MFN standard of treatment.
It is evident from the October 2014 World Investment Forum of UNCTAD, the heated public debate taking
place in many countries, and from various parliamentary hearing processes, including at the regional level,
that a shared view is emerging on the need for reform of the BIT regime to ensure that it works for all
stakeholders. The question is not about whether to reform or not, but about the what, how and extent of
such reform. 2

This paper therefore argues that Ethiopia should revisit its existing BITs while remaining within the lIL and
policy regulatory framework. While the need for regulatory space is legitimate, Ethiopia should seek to

carve out that policy space within a transnational legal system, as India and Indonesia did. Ethiopia is

283 NGTAD, "Investment Policy Frame Work for Sustainable Development, p. 72
24ibid
5 NCTAD, supranote 11, p. 120.
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therefore advised to remain within the international investment agreements regime. It should be an
integral player in the negotiation and formulation of third-generation BITs.

Therefore, on the bases of the above findings and in depth discussions under the main body of the paper,
the following areas are identified for possible recommendations for future course of action and taking
other concrete measures with a view to achieving an IIL regulatory regime that meets the Ethiopia's
developmental goals and objectives.

i) Safeguarding the right to regulate

BITs reform needs to ensure that countries retain their right to regulate for pursuing public policy interests,
including sustainable development objectives (e.g. for the protection of the environment, the furtherance
of public health or other social objectives. At the same time, however, policymakers must be vigilant that
providing the necessary policy space for governments to pursue bona fide public goods does not
inadvertently provide legal cover for investment protectionism or unjustified discrimination.

Options include clarifying or circumscribing provisions such as MFN treatment FET and indirect
expropriation, as well as including exceptions, e.g. for public policies or national security. A first option is
to specify that the MFN clause does not allow for the importation of substantive or ISDS related elements
contained in older treaties.

Qualifying the FET standard by reference to the minimum standard of treatment of aliens under
customary international law may raise the threshold of State liability (e.g. the challenged conduct will need
to be found to amount to egregious or outrageous mistreatment of foreign investors) and help to preserve
States’ ability to adapt their policies in light of changing objectives.

A second option is to clarify the FET standard with an open-ended list of State obligations. The formulation
may be “positive”, specifying what the standard includes (e.g. the obligation not to deny justice in
criminal, civil or administrative adjudicatory proceedings), or “negative”, explaining what the standard
does not include (e.g. establishing that the FET standard does not include a stabilization obligation that
would prevent the host State from changing its legislation), or a combination thereof.

(ii) Reforming investment dispute settlement

This can be achieved by having Clauses that fix the existing Investor-State Dispute Settlement (SDS)
_ mechanism by improving transparency, limiting investors’ access, enhancing the contracting parties'
control and introducing local litigation requirements. Adding new elements to the existing 1SDS
mechanism (e.g. building in effective alternative methods of dispute resolution, introducing an appeals
facility) replacing the existing ISDS mechanism (e.g. by creating a standing international investment court,
reliance on State-State dispute settlement and/or reliance on domestic dispute resolution)

(iii) Ensuring responsible investment
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One objective of BIT reform therefore is ensuring responsible investor behaviour. This includes two
dimensions: maximizing the positive contribution that investors can bring to societies (“doing good”) and
avoiding negative impacts (“doing no harm”). This can be achieved by having Clauses that prevent the
lowering of environmental or social standards, ensuring compliance with domestic laws and strengthening
corporate social responsibility (CSR) and foster cooperation in this regard.
(v) Enhancing systemic consistency

In the absence of multilateral rules for investment, the atomised, multifaceted and multilayered nature of
the BIT regime gives rise to gaps, overlaps and inconsistencies, between BITs, between BITs and other
international law instruments, and between BITs and domestic policies. BIT reform therefore should seek

coherence in these various relationships.
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