






































































































































were clan motivated trends. These behaviors were from colonial legacy which latter inherited
massive youth unemployment, poverty and a culture of corruption in all spheres of government
levels. Federal type of arrangement featured prominently as peacemaking and state-building
device in Fragile States. The aim was to keep the state enact or settled conflict by
accommodating minority groups or clans/ethnic political dominant in an inclusive system of
government. This was also the common pattern in Africa. The following African States have
devolved powers in their constitutions since 1990: South Africa(1993,1996) Ethiopia(1995)
Nigeria (1999) the Comoros( 1996,2001) the DRC( 2005) Sudan (2005) Kenya( 2010) South
Sudan(2011) and Somalia(2012) which is still not yet the provisional constitution seeks to bring
the failed state of Somalia back to life. The driver of federalization of Somalia is the prevailing
by mistrust in the Somali political elites.” This led to stresses that the formation of federal
Member States (FMS) unilaterally by powerful clans at the expense of other clans without legal
and political consensus sparks fresh political and social turmoil in all regions of Somalia. the
Somali society everywhere (/bid). Continuously, there are conflict between federal government
and federal member states. When President Farmajo came to Power, there was tension and
conflict between the Federal Government and its Member State on the issue of the Gulf Crises,
the government chose to be neutral on the Saudi Arabia led blockage on Qatar, therefore, the
member states accused the federal government on taking a wrong side, in this issue and argued
that they had a good relationship with UAE and Saudi Arabia, this has created a political mess in
Somalia. some of the Member State president travelled to the Dubai and Abu Dubai and had an
agreement with PDW. This accommodate that Somalia’s lack of political pluralism, democracy,
rule of law, open and democratic contestation of powers and functioning yet government
institutions, such as a strong judiciary and law enforcement agencies will affect the division of

power and responsibilities of federal system of Somali.

“Elmi, A. A (2014). Decentralization options for Somalia. The Heritage Institute for Policy Studies. The
Heritage Institute for Policy Studies.
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CHAPTER FOUR

Proposals of Dividing Power and Responsibilities between Federal Government and
FMS in Somalia.

4.1 Introduction
As was mentioned in the preceding chapters 2, there are different proposals regarding how best

to divide powers between federal and federal member states in Somalia. The federal government
has its own proposal and FMS have also their own view on the matter. The main purpose of the
study is to evaluate critically, the proposals of both the federal government and FMS in light of
federal principles of division of powers and responsibilities. Distribution of power and
responsibilities between national and sub national governments has a subject of enduring debate
among practionaries and scholars” alike in the word of contemporary federalism, constitutional
and beyond. The paper highlights to some of key features of these two types of proposals
through a few sample countries and to provide a general view in order to lay a foundation to
further analysis of two proposals. To end this chapter examines my own proposal of dividing
powers and responsibilities that underpin principles of dividing of powers in federal system. It
also aims to examine how compctences are divided in [ederal systems with a view to how best to

divide in federal systems of Somalia.

4.2 Assigning Legal Power and Responsibilities

A federation also known a federal state is a type of sovereignty characterized by a union of
partially self governing states or regions united by a central(fed eral government) in a federation,
the self governing states of the components is typically constitution entrenched and may not be
altered by a unilateral decision of the central government. There were different approaches to
distribute powers within federations. The dualistic federal system countries assigned different
power and responsibilities to each order of government then delivers and administrators its own
responsibilities. The constitutions of kind of dualistic system of clear dividing power and
responsibilities are mostly concurrent powers in which both orders of government can make
laws. This typical example: Canada and Belgium have few concurrence powers and
responsibilities, while Australia has very extensive concurrence. Also this kind of approach
dualistic order of government there can be de facto concurrence when spheres of government

have different powers and responsibilities that bear on a question: this kind of shared power and
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typical it does not invelve paramount. The other model of dividing power and responsibilitics are
under the interlocking federalism system countries. typical example is Germany and South
Africa, some subject matters are exclusively responsible to one spheres of government eg.
Defense and foreign affairs exclusively federal government. But most subject matters are
concurrent powers. where the central government sets framework legislation that regional
government can complement with their own responsibilities and law making. As well as, the
federal government has a small civil service in the regions/ province, largely limited to its area of
exclusively. These are administrative federalism because the principle of powers and
responsibilities of the regional/ province are administrative. Also the challenges of this model is
restricting the detailed of central policy making so as to leave space for decision makings and
laws at the level of regional/province government, for example the Germany government
provides for joint decision making in these area of concurrency powers, while the federal laws
are approved by a majority vote of the representatives’ of the Lander in the Bundesrat. Somalia,
could be applicable interlock federalism that enables all spheres of government each will have
the decision and consultation of decision making and legislation to implement federal system of

the country.

4.3 Proposal of FMS and Federal Government of Somalia on Division of Power and
Responsibilities
The constitution simply provides a under frame of the federal system and many of the elements

are yet to be filled including FMS, Upper house and lower house division of their powers
clearly,, division of powers and functions between federal member state and federal government,
division of taxes. Since its adoption in 2012 the federal constitution has made scarcely
contribution to ensuring probably of division of powers between different spheres of
governments. But each one they proposed on their favor of having more power. Article 54 of
Provisional constitution states that, the Allocation of powers and resources shall be negotiated
and agreed upon by the federal Government and the Federal Member States (Pending the
formation of federal member states) except in the matters concerning: 1-Foreign Affairs, 2-
National Defense. 3- Citizenship and Immigration and 4-Monetary Policy, could be the powers
and responsibilities of the federal government. The following indicates tendencies regarding the
proposal of federal government of Somalia of division of power and responsibilities across the

federal government and federal member states. Concurrence means both governments can make
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laws, but federal government is paramount. Federal government proposed that subordinate to the
national government in such areas as management of:
~ foreign affairs.

defense,

Y

Monetary policy,

A4

citizenship,

v v

Strategy & policy of natural resources,

human right,

\ of

National heritage,

Y

\7

census,

Y

postal service

Custom airport,

vV v

Physical infrastructure,

agriculture, higher and tertiary education,

Y

Environment protection, health, un-employment

\ 7

» And policy of energy gas and electric, interstate and external trade.

Also federal member states should carry out legal power included:

e  health care,

s  primary and secondary education administration,

»  State policies. maintain law and order,

® Family and child,

* municipal affairs

s Clan conflicts, law making, treaty implementation, livestock and environment protection
The federal member state proposed to 20 powers will be state matter include:
Education, health., environment, . more tax responsibilities include custom administration and
sitting rate, establishment of state courts, maintaining state militia and police, regional court
systems. income security, customs/ exercise taxes, corporate and personal taxes, establishment of
local governance .and consultation of treaties will be matter of states. the concurrent powers
include. health legislation and regulations. tertiary education, Pharmacy, ambulance. and drug
control, TVET. environment and livestock and. Also states proposed that supreme and

constitutional courts are to establish in the constitutional watch dog and are thus not a head of




power. This economically and other factors can not suitable federal member states, because the
national government is responsible for handling matters that affect the country as a whole, for
example, defending the nation against foreign threats and promoting national economic
prosperity. Sub national units are responsible for matters that lie within their regions, which
include ensuring the well-being of their people by administering education, health care, public

safety, and other public services

The FMS proposed the equitable sharing of resource wealth is important in the demanding
decentralization of state matter. If oil of commercial quantity is discovered, it is likely to
compound regional competition for resources. This will have a profound impact on both
demands for greater local autonomy and efforts to maintain centralized government. The donor
community has also demonstrated preference to a decentralized system of governance in
Somalia. Many donors have, over the past decade. openly worked with federal member states
entities. The U.S. government formalized this approach in what it called the 'Dual Track Policy'
in Somalia. Given the incapacity of Mogadishu-based governments to extend authority far
beyond the capital and other major cities, the approach to working with non-central-state actors
in Somalia can be explained in practical, as opposed to ideological, terms. By working with
federal member states actors, donors have gained significantly greater access to parts of Somalia
not under the authority of the Federal government of Somalia. Still, and for better or worse, by
working with regional administrations by-passing the government in Mogadishu donors has

arguably legitimized the authority of FMS actors at the expense of the federal government.

4.4 Strengths and Weaknesses of FMS and Federal Government Proposals

All federations have a legislative division of power and responsibilities that constraints at least
some extent, each order of government from making laws in areas of others legal power.
However, they normally allow responsibilities on legal power different spheres of exclusively
legislative jurisdiction. The federal government of Somalia proposed more powers to influence
the policies and program activities of regional government notably through legal power and
responsibilities. Most of the power and responsibilities are emerged same as from previously
unitary regimes and even not considered some of federal member states governments exist

before this proposed. This causes conflict between the federal government and regional
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governments. The federal government has to develop new principles and concept of subsidiary
that the central government should take on powers only when it is necessary to achicve an
objective and when it adds value in comparison to what government regional or state government
achieves on their own legal power. It’s notable that federal government has exclusively powers
in the areas of defense (military strength the ability to mobilize nation’s industrial might and
applied scientific and technological knowledge to tasks of security and defense) and foreign
policy which are classical central power of federations, but regional government/ states
specifically those who exist before federal government are extremely demanding spiritual
consultation of foreign policies. But the final decisions of assigned legal power will be reflects
questions of efficiency and effectiveness. Local government bodies proposed that to manage
independently, implement, of municipal property; form, adopt and implemented local budget
including introduce local taxes duties, ensure the protection of public order and solve other
issues related on local important. This created that Federal member states to have conflict on
local government to claim of power and responsibilities beyond state constitution. In most
federations, international relationship, defense, the functioned of economic and monetary policy
including. currency, customs and excise, international trade and interstate trade, major taxing
power (corporate and income taxes sometimes shared), interregional transportation, major
physical infrastructure, and pensions have been graded under exclusive federal governments
Federal member states and local government can share legal powers ranging from use and
disposal of land, subsoil, water and other natural resources to measures against catastrophes.
natural calamities. epidemics, elimination. But, the member states should take on powers only
when it 1s necessary to achieve an efficient and effectiveness and when it adds value in
comparison to what the of local government, allowing member states action only when local
governments cannot achieve the desired result on their own. The theory should offer certain
designs of proper relations between spheres of government, larger political system. Such
arguments should provide criteria for the allocation and use of political authority, on the basis of

some conception of federal member states or local governance.
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4.5 Asymmetrical Division of Power and Responsibilities between FMS and Federal

Government
The asymmetric is applied to many aspects of difference between the regional/state government

of federations, such as political weight, language rights and status. Clearly, different regional or
state government has different political weights because of their population, wealth or strategic
position. For example, Puntland state had been established before federal government and also
has strategic position while Southwest regions have a more population and Jubaland poses
different issues. The Somali Federal Constitution essentially has decentralized characteristics.
The Constitution clearly demands under Chapter 5 article 48 the creation of two levels of
government, the National Federal Government level and Federal Member State level, which is
composed of the Federal Member State governments, and local governments. The Constitution
further separates the Federal power entrusted into Legislative, Executive and Judiciary.
According to Article 55, the Federal Parliament is bicameral consisting of two houses: the House
of the People and the Upper House. The legislative power of the Federal Government is vested in
the Federal Parliament. The House of the People comprises 275 representatives. On the other
hand, the Upper House of the Federal Parliament represents the interests of the Federal Member
States (Puntland 11, Hirshabelle8. Galmudug8, Jubaland8, Southwest 8 and 11 to be represented

from Somaliland which is missed).

The proposal of Puntland state government, included the Asymmetrical divisions of power
between regional governments in Somalia are necessary. However, special treatment for one
regional/ state government can make pressure to limit the weight of representatives from that unit
in the central government’s decision making on these subjects. In practices, most constitutional
asymmetries of powers in federations are of relatively secondary powers or special arrangements
for every small and recognizably distinct regional/state government. However, Malaysia
provides the Borneo states special powers over native laws, communications, fisheries. forestry
and immigration. India has similar provisions for Jammu and Kashmir, Spain also engaged in
bilateral arrangements, notably in giving special powers to the autonomous communities that had
historic nationalities, again the difference have greatly diminished over time. with the exception

of ancient historical fiscal rights for the Bosque country and Navarra( Anderson. 2008). The
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history of most countries, where one or two minority groups fought for their inclusion, very few

constitutions provide for a symmetrical deal or more powers for such groups.

4.6 Options for dividing powers for Federal Government of Somalia and FMS

Federal constitutions have been written over the last 200 years in widely different context. More
recent constitutions reflect lessons from the experiences, good and bad of earlier constitutions. It
is not surprising, therefore, that there are great variations in the approach taken to the division of
power and responsibilities among federations. A few powers always assigned to the federal
government and other almost always to the regional/ state governments, but for many powers
have a pattern of tendencies, strong or weak, frequently with outliers. Sometimes there is no
clear pattern. In Somalia, if the division of power and resources between two levels of
government is appropriated. Federalism can be a solution for the political crises and instability in
Somalia. But, what matters is how best divide power and resources based on principles of
federalism. The below table gives a rough sense of Somalia best applicable criteria of allocating
powers and responsibilities within federation complex matter of Somalia that reflects not just the

next of the constitution, but also court decisions and other development.

for dividing powers for federal Table2: Option government and FMS

Powers& Criteria of Allocation of power and responsibilities
Responsibilities
N= National Government. S= Federal member States.
L= Local government
Financial | Politic | Consumer | Institutional | Accountab | Self
capacity/ | al sovereignt | capacity/Ski | ility and rule
Economi | stabilit |y 11 transpare
¢ of Scale |y nce
National Defense: N N N N N N
Military strength to
mobilize national
industrial, applied
science and technology
1o task of security and
defense. J
Armed forces [
commend. 1\
Recruitment J N N 1N N | N N
|




Call to arms and

sending troops N N N N N
Terrorist and extremism
N N N N N
N N N N N
Foreign Affairs&
international relation:
» Conventions &
treaties N N N N N
Signatures.
» International N N N N N
organization
representation
» Embassies and
representation N N N N N
offices.
Economic Policy: N & N N N N
Making: Monitor/fiscal S
Policy
Citizenship,
immigration &
Naturalization:
v National
recognition N N N N N
v Passport issues N S&L N N N
v Identity
documents
v" Emigration(Inte N S &L N N N
rnal & external) N N N N N
v Borders control
v\ Immigrants(
Contingent & N N N N N
origin)
v" Immigrant( stay N N N N N
& labor origin)
v Rights to
Asylum ( N&S [N&S N N&S N&S
Regulations&
granting) N N N N N
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Communication( N N N N N N
Domestic & Interl)
Education:
» Primary&
Sy S S L S&L S S& L
» Tertiary N N N N N N
» National
standard policy N N N N N N
strategy and
formulation
» lssuance &
Recognition of
official N N N N N N
academics
» Professional
fraining
N N&S N N N N
» Science &
technology
Research N N N N N N
Human Right N N N&S&L |N N N
Protection
International Trade & N N N N N N
Commerce
Airports , Ports and
Customs N N N N N N
Maritime Transport N N N N N N
Air navigation N N N N N N
Formulate & implanted
Country’s policies,
Strategies &
Plan(Socio-economic) N N&S |S,N, L N N N,S &
Establish National L
Standard & basic
' Copyrights N N N N N N
Civil. criminal law and | § S S&L N&S N&S S
organization of courts
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Natural Resource(
Forest, river Etc

N,S&L

N,S&L

N&S

Energy( Gas, Coal
Hydro, Nuclear)

N&S

Family and child
rights

wn

Agriculture and
livestock

N&S

N&S

Environment

Transportation
» Domestic
» Internationa

Internal security,
law and order and
policing

S&L

Religious and
culture policies

Insurance

Social welfare,
Health care,
Employment,
labour and worker

Administration
Land

State Police&
Public Order

w

S&L

Regional & local
governance
planning

S&L

S&L

S&L

S&L

Sé&L

= g |

Own Sources 2019

Own Sources

The evaluation, how various allocation criteria (Financial capacity/ economic of scale. Political

instability, public service delivery, institutional capacity/skills, accountability and transparence

as well as self rule) which suitable for federal government, FMS or Local government and for

best possible way of division of power and responsibilities. The economics of scale and

institutional capacity of a certain services required areas larger than a local legal power for cost -

effectives and efficiencies for example, defense. public transportation. physical infrastructure.

Factors that relevance the administrative feasibility criterion. centralized administration comes

generally leads to lower. the administration costs associated with financing public services.

Monetary policy is customary to argue that the federal government should be responsible for
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monetary policies because such policies cannot be carried out effectively by legal power. Local
pursuit of such fiscal policies leads too much of the gains being lost to outside jurisdictions. A
monetary policy has little scope for being carried out by state/ regional governments, According
to the subsidiarity principle power and responsibility should be exercised by the lowest order of
government (the government closest to the people) unless a convincing case can be made for
assigning these to higher orders of government. Regional/ state governments, In most federations
especially, who created by a process of aggregating previously separate units. The residual
power has been retained by the regional/State governments. There are a very few countries
where list on the distribution of powers and responsibilities authorize on allocation of residual
powers to the States, and this a play very important role in enhancing government. in their
pursuit of labor and capital, may indulge in beggar-thy-neighbor policies and the process, erect
barriers to goods and factor mobility, thus the division of power and responsibilities of
government regulatory functions create the potential for disharmonies economic relations among
regional governments, regulations of economic activity such as trade and investment is generally

best to national governments.

The issues of Sovereignty of nature and extent of the power and responsibilities of [ederal
member states of Somalia have been complicated by consideration of sovereignty, especially in
terms of the powers of defense and international relation with respect and consultation of federal
member states. Many governments have found it easy to concede considerable powers to small
regions, as opposed to large entities: they are less likely to marshal international support or
attempt succession. For instance some of non federal governments, such as, Hong Kong has been
given extensive powers, but Tibet- whose original territory was a large as Chine itself has been
granted few. Some countries when the community seeking autonomy acknowledged the
sovereignty of the states. negotiations made relatively good progress, many others confronted
with demands for autonomy in China, Sri-lanka, Philippines and now Nepal have been worried
about the breakup of the states and their resistance increased conflict. India’s relationship with
Kashmir and Nagaland has been fraught because important elements in these places have
agitated for succession. Somalia is even more extreme, although for international law purpose it

government that exercises sovereignty there is separate

=
=

is a single state. there is no single
sovereignty and political entitles that functioned independently- Somaliland and Puntland. In

many federations sweeping federal powers over foreign affairs and treaties has sometimes been
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used override legal power and responsibilities that would be belong to the governments of the
regional or province. "' In a few federations, the federal treaty power has fixed by the
requirement that where treaties where effect the distribution of power of regional governments
consultation must occur or their permission must be prevailed. In the case of Canada, as a result
of judicial interpretation of federal constitution, implementing regional or state legislation is
required where treaties related to areas in the exclusive regional powers.” In Germany such
treaties have required the endorsement of a majority in the Bundesrat framed of delegates of the
land governments, and since 1993 the Germany Basic Law has required extensive consultation or

agreement of the Lander (Watts 2008).

Dealing with conflicts over powers and responsibilities in federations can deal with conflicts
over the distribution of powers by using the courts, emergency powers, constitutional
amendments, upper house of parliamentary, political compromise and elections. The classical
way of resolve difference over how to interpret the division of power is by references to the
courts, trough a few federations have more political process such as referendums and upper
houses. Many federations also have special provisions, that is the most extreme being emergency
powers permit the federal government in certain circumstances, notably emergencies to suspend
the normal authority of the government in a regional or state governments. Very often, the
conflicts are not over the legal interpretation of what the powers are. but over what the respective
powers or roles of the two orders should be. Such disputes must be addressed politically. The
government can negotiate to try to reach an agreement on how to operate within the existing
constitution. Or they may agree to amend the constitution, which in most federations a special
majority and not always agree. The different political parties can take their respective cases to

the population during elections to seek support for their vie

**  See Ronald L. Watts, Comparing Federal System,( Published for the School of Policy Studies, Queen’s University
by McGill-Queen's University Press Montreal & Kingston. London. Ithaca 3"Jed,(2008) pp.117-118.

> See Ronald L. Watts, Comparing Federal Systems, (Published by McGill-Queen’s University press, 2008), pp.146-
155.
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4.7 Conclusion
The principles of dividing competences between federal and state governments may admit the

following criteria or principles, such as subsidiarity, institutional capacity. populations,
accountability and transparence, symmetric or asymmetrical, political weight, history,
geography, strategic consideration or man power skills. For example, economics of scale of
sealed services demanded areas larger than a local legal power for cost-efficiencies stipulated
conditions, for example, defense, public transportation, physical infrastructure. This has
expressed itself in the design of federations by the distribution of powers and responsibilities
between those assigned to federal member states of government, for the purpose related to the
expression states identity. The specific form and allocation of distribution of powers has varied,
however, relating to the underlying degrees and kinds of common interests and diversity within a

particular society in question.

The constitutions of kind of dualistic system of clear dividing power and responsibilities are
mostly concurrent powers in which both orders of government can make laws. This typical
example; Canada and Belgium have few concurrence powers and responsibilities, while
Australia has very extensive concurrence. Also this kind of approach dualistic order of
covernment there can be de facto concurrence when spheres of government have different
powers and responsibilities that bear on a question; this kind of shared power and typical it does
not involve paramount. The other model of dividing power and responsibilities are under the
interlocking federalism system countries, typical example is Germany and South Africa, some
subject matters are exclusively responsible to one spheres of government eg, defense and foreign
affairs exclusively federal government. But most subject matters are concurrent powers, where
the central government sets framework legislation that regional government can complement
with their own responsibilities and law making. As well as, the federal government has a small
civil service in the regions/ province, largely limited to its area of exclusively. These are
administrative federalism because the principle of powers and responsibilities of the regional/
province are administrative. Also the challenges of this model is restricting the detailed of
central policy making so as to leave space for decision makings and laws at the level of

regional/province government.
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.0 INTRODUCTION

This chapter draws conclusions based on discussions in the three guiding questions, what are the
proposals in terms of division of powers between the FMS and the federal government?
Redesign in light of established federal principles, the appropriateness divisions of powers and
responsibilities in Somalia? Is there a better option in terms of dividing functions and powers
between the federal government and FMS? with specific reference to the three research questions
outlined in Chapter l.intrduction problem, the process of adopting federalism in Somalia, the
major dis-agreement several issues include the division of power. Chapter Two, the comparative
studies of patterns in the Distribution of powers and responsibilities within Federations and
chapter three analysis the political transition of Somali, where Chapter Four, there are different
proposals regarding how best to divide powers between federal and federal member states in
Somalia. The federal government has its own proposal and FMS have also their own view on the
matter. This study is exclusively based on extensive review of relevant literature. It was also
make comparative analysis based on the key findings of case studies of four countries and the
outlook of the relationship between Somalia and federal system countries. The research design,
types data needed, methods of data collection, sampling techniques, data analysis and details of
data interpretation mechanism as well as study site selection and it gave an account for how the
research secondary are selected. The study managed to arrive at concrete findings and

recommendations.

5.1 SUMMARY OF THE CHAPTERS

Federalism becomes a national value, when the various components of the nation pride
themselves in a system that enables them to co-exist with different cultures, languages and
religions. Most of federal system countries have a common feature has been existing at one and
the same time of powerful needs to be united for certain determination. and of well established
motives for autonomous regional governments for other intentions. Most of federal systems

establish two levels of government. with both levels being elected by the people and each level
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assigned different functions and the constitution is federal if it provides for two levels of

government each of which has some guaranty of its contained autonomy within its sphere.

Somalia, after decades of civil war and wide spread of mistrust among Somali people,
politicians, clan leaders and international community see that, the federalism emerging as viable
political system to bring a semblance of peace in Somalia, the country tried out many systems of
governance since independence. It followed the British model of a parliamentary system until a
coup d’état in 1969 of military government, 1988 atrocities against the Somalia civilians in
Hargaisa by the military regime and the 1991 clan cleansing committed by Warlords™ in
Mogadishu and some other parts of Somalia reinforced the mistrust.. Since 2004 the country has
moved toward a federal system. Also This leads to Somali people don’t trust each other
specifically when comes resource sharing, power sharing, political representatives which is
abused some clan dominate the higher ranks of the government, welfare service never been
delivered, minorities or clan those who not be presented the higher political position to receive
their share of national resource. Somalia’s provisional constitution has established a
parliamentary system of government, with the president of Somalia as head of state and selects
prime minister as head of government. The country has bicameral legislature, which consists of
the Senate (upper house) and national assembly of Somalia (lower house). The constitution
simply provides a space of the federal system and many of the elements are yet to be filled
including FMS, Upper house and lower house division of their powers clearly,, division of
powers and functions between federal member state and federal government, division of taxes.
Since its adoption in 2012 the federal constitution has made scarcely any contribution to ensuring

national institutional building.

The principles of dividing competences between federal and state governments may
acknowledge the following criteria or principles, such as subsidiarity, institutional capacity.
populations, accountability and transparence. symmetric or asymmetrical. political weight,
history. geography or strategic consideration. The subsidiary principle that, the central
government should take on powers only when it is necessary to achieve an efficient and
effectiveness and when it adds value in comparison to what the governments of the regional/
province. could achieve on their own while accommodative, the principle has proven

problematic in practices. include a necessity condition, allowing central unit action only when
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sub-units cannot achieve the desired result on their own. Somalia Federal government and
Federal member states has to consider the allocation of power and responsibilities based on
criteria (Financial capacity/ economic of scale. Political instability. public service delivery,
institutional capacity/skills, accountability and transparence as well as self rule) which suitable
for federal government, FMS or Local government and for best possible way of division of

power and responsibilities.
5.2 SYNTHESIS OF THE FINDINGS

What are the proposals in terms of division of powers between the FMS and the federal

government?

Article 54 of Provisional constitution states that, the Allocation of powers and resources shall be
negotiated and agreed upon by the federal Government and the Federal Member States (Pending
the formation of federal member states) except in the matters concerning: | -Foreign Affairs, 2-
National Defense, 3- Citizenship and Immigration and 4-Monetary Policy, could be the powers
and responsibilities of the federal government. Where the Federal government proposed that to
the national government exclusive powers in such areas of foreign affairs, defense, Monetary
policy, citizenship, Strategy & policy of natural resources, human right, National heritage,
census, postal service Custom airport, Physical infrastructure, agriculture, higher and tertiary
education, Environment protection, health, un-employment and policy of energy gas and
electric, interstate and external trade, while the federal member states should carried out legal
power included: health care, primary and secondary education administration, State policies,
maintain law and order, Family and child, municipal affairs Clan conflicts, law making, treaty
implementation, livestock and environment protection. This refused the federal member states
and the come on state proposed to 20 powers will be state matter include: Education, health,
environment, more tax responsibilities include custom administration and sitting rate,
establishment of state courts, maintaining state militia and police, regional court systems, income
security. customs/ exercise taxes, corporate and personal taxes. establishment of local

governance .and consultation of treaties will be matter of states.
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Is there a better option in terms of dividing functions and powers between the federal

government and FMS?

The principles of dividing competences between federal and state governments may
acknowledge the following criteria or principles, such as subsidiarity, institutional capacity,
populations, accountability and transparence, symmetric or asymmetrical, political weight,
history, geography or strategic consideration. For example, economics of scale of performance of
duties, demanded areas larger than a local legal power for cost-efficiencies stipulated conditions,
for example. defense. public transportation, physical infrastructure. Federal government of
Somalia and federal member states can be use the criteria of allocation of power and
responsibilities based on Financial capacity/ economic of scale, Political instability, public
service delivery, institutional capacity/skills, accountability and transparence as well as self rule
and can be based on which is suitable for federal government, FMS or Local government. The
economics of scale and institutional capacity of a certain services required areas larger than a
local legal power for cost-effectives and efficiencies for example, defense, public transportation,

physical infrastructure.

Which is the basic design of the system ( a list of a federal power, a list State powers, a
double list, and other Solutions?) are there any rules or principles that presume the power

is vested in a certain sphere of government? Lessons from Other countries.

The basic design of Australian a list of federal powers with residual power being left to the
states, the allocation of residual power to the States has not been very effective because there is
no provision that clearly reserves particular subject- matters to State jurisdiction. The
consequence has been that the High Court has interpreted the Commonwealth’s legislation
powers broadly. in a manner that trespasses upon traditional areas of State responsibilities, but
the States re not able to prevent such incursions because there is nothing in the constitution that
preserved those subject areas of the States alone. Bu the Canadian federal system. the basic
design contained in Section 91 and 92 of the constitution Act 1867 is a double list exclusive
federal(Sec 91) and provincial (Sec 92) power and responsibilities. In addition Section 93
confers the exclusive power and responsibilities over education to the provinces and a small

number of concurrent powers are listed in section 92A (Export from provinces of Natural
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Resources). Also the preamble of Section 91, preceding the list of enumerated federal powers
and responsibilities, confers on the federal Parliament power over all matters. Also The Brazilin
federal Constitution adopts a complex system combining a cooperative model of allocation of
powers and responsibilities with a model of enumeration of powers and responsibilities.
Federation powers and responsibilities are established in a long and detailed list( Art 21&22).
and States have residual powers, but federal constitution also enumerated in Article 25.also
Municipalities powers and responsibilities are mentioned Article 30, but, they also have residual
power. The Federal constitution mentioned common powers of the federation, States, Federal
District and Municipalities too (Article 23&24). In Belgium, communities and regions have their
autonomy recognition in radical terms, to avoid conflicts between the federal State, the
communities and the Regions, the constitution established a system based on the exclusive of
powers, in both the issue level and the geographic level. According to the decision of the
Constitution Court, the powers and responsibilities expressly assigned have to be broadly
interpreted. The Court states that communities and regions have plenary power over the issue

assigned and thus. they can completely regulate the matter.
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