
























































































3.6 Process of Federa l Provisional Co nstitution 

Provi siona l constitut iona l of Somal ia process, dates back to the establishment of the Trans itiona l 

Federal Charter (TFC) in 2004 and has been a cornerstone of the September 20 II Roadmap to 

chart Soma li a ' s path out of transition and towards pcrmane nt and reprcsentative govcrnmen t. 

T he UN Special Representative of the Secretary-Genera l (UNSRSG), Augustine Mahiga. 

described the Road map as "the most inclusive process of al l the efforts to rebuild Somalia's 

governance", wi th the UN's role merely to fac ilitate a Somali -led process. Mahiga signed the 

Roadmap along with six Somali Principal signatories: the President and Prime Minister of the 

Transitional Federa l Government (TFG), the Speaker of the Transitional Federal Parliament, the 

President of Puntland, the President of Ga lmudug, and the Chair of the Islamist group Ahlu 

SW lI1a Wal lama 'a .( Ainte 20 11). There we re consultati ve conferences we re held in Ga rowe, 

Puntland , in December 20 II and February 2012, invo lving the TFG and other Somali 

stakeholders. These agreed the Garowe Principles, which developed language on the content of 

the constitution, for example re lating to federali sm, and also outlined plans for a National 

Constituent Assembly (NCA) to finali ze the Provisional Constitution . The constitutiona l process 

was built on three primaty objectives: to un ite the republi c: to lend legitimacy to future po litical 

leadership, to introduce institutions that are representati ve, responsive and accountable to the 

people. Const itutional process is contested which we re January 20 12, from 185 Soma li 

parliamentarians wrote to the UN to protest that the Roadmap had not been submitted to 

par liament for approval , while Somali Diaspora leader Abdi Dirshe has complained that the level 

of external oversight of the Roadmap has undermined Somalia 's sovereign ty.42 

3.7 Conclusion 
The co lonia l period in Somalia, state building process has never been success ful , since the first 

Government was democrati cally a recogni zed clan system as instituti on, but institutions were 

very corrupt and weak, the system was wide ly exploiting clan po li tics and civi l servants and 

po li ce we re rec ruited on clan bases. The wo rst to mention is that the massive political pa rti es 

42 .UK Daily Telegraph in Augus t 2012, Abdirashid Hashi Quoted thatthe International Crisis Group described the 

Provisional Const itution as essentially handing over from one interim authority to another, from one transition to 

another. 
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we re clan motivated trends. These behaviors were from colonial legacy which latter inherited 

massive yo uth unemployment, poverty and a culture of corruption in a ll spheres of governme nt 

leve ls. Federal type of arra ngement featured prominentl y as peacemaking and state-bui lding 

device in Fragile States. The aim was to keep the state enact or sett led confli ct by 

acco mmodating minority groups or clans/ethn ic pol itica l dominant in an inclusive system of 

gove rnment. This was a lso the common pattern in Africa. The fo llowing African States have 

devolved powers in their constitutions since 1990: South Afri ca(1993, 1996) Ethiopia( 1995) 

Nigeria ( 1999) the Comoros( 1996,200 I) the ORC( 2005) Sudan (2005) Kenya( 20 I 0) South 

Sudan(20 11 ) and Somalia(20 12) which is still not yet the provisiona l constitution seeks to bring 

the fa iled state of Soma lia back to life . The driver of fede rali zation of Somal ia is the prevail ing 

by mistrust in the Somali political e lites. 43 This led to stresses that the formation of federal 

Member States (FMS) unilatera lly by powerful clans at the expense of other clans without legal 

and po liti cal consensus sparks fresh political and soc ial turmoil in all regions of Somalia. the 

Somali soc iety everywhere (Ib iclj . Continuously, there are confl ict between federal government 

and federal member states. When President Farmajo came to Power, there was tension and 

confl ict between the Federal Government and its Member State 011 the issue of the Gulf Cri ses, 

the governmen t chose to be neutral on the Saudi Arabia led blockage on Qatar, therefore, the 

member states accused the federa l government on taking a wro ng side, in thi s issue and argued 

that they had a good relationship with UAE and Saudi Arab ia, this has created a political mess in 

Somalia, some of the Member State president travelled to the Oubai and Abu Oubai and had an 

agreement with PDW. This accommodate that Somal ia's lack of politica l pluralism, democracy, 

rul e of law, open and democratic contestation of powers and functioning yet government 

institutions, such as a strong judiciary and law enforcement agencies wi ll affec t the division of 

power and responsibilities of federal system of Soma li . 

43 Elmi , A. A. (2014). Decentralization options for Somalia. The Heritage Institute for Policy Studies. TlJe 
Heritage Inslilule for Policy SIudies. 
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CHAPTER FOUR 

Proposals of Dividing Power and Responsibilities between Federal Government and 
FMS in Somalia. 

4.1 Introduction 
As was mentioned in the preced ing chapters 2, there are different proposals regarding how best 

to di vide powers betwee n federal and federal member states in Somalia . The fede ral government 

has its own proposa l and FMS have a lso their own view on the matter. T he main purpose of the 

stud y is to eva luate critica ll y, the proposal s of both the federal gove rnment and FMS in li ght of 

federal principles of di vision of powers and responsibilities. Distri bution of power and 

responsibilities between national and sub national gove rnments has a subject of enduring debate 

among prac tionari cs and scholars ' alike in the word of contemporary fede ra li sm, constitutional 

and beyond. The paper hi ghlights to some of key features of these two types of proposals 

through a few sample countries and to provide a general view in order to lay a fo undation to 

further analysis of two proposa ls. To end this chapter examines my own proposal of dividing 

powers and responsibilities that underpin principles of dividing of powers in federal system. It 

a lso a ims to examine how compctcnces are divided in federal systems with a view to how best to 

divide in federal systems of Soma li a. 

4.2 Assigning Legal Power and Responsibilities 

A federation also known a fede ral state is a type of sovereignty charac teri zed by a union of 

partiall y self govern ing states or regions united by a central(fed eral government) in a federati on, 

the se lf governing states of the components is typicall y constitution entrenched and may not be 

a ltered by a un ilateral decision of the centra l government. There were different approac hes to 

distribute powers within fede rati ons. The duali stic federal system countries assigned different 

powe r and responsibilities to each order of government then de li vers and admini strators its own 

responsibilities. The constitutions of kind of dualistic system of c lear dividi ng power and 

responsibiliti es are mostl y concurrent powers in which both orde rs o f gove rn ment can make 

laws . Thi s typ ica l exampl e; Canada and Belgium ha ve few concurrence powe rs and 

responsibilit ies. whil e Austra li a has ve ry ex tensive concurrence. Also thi s kind of approach 

dua listi c order o f government there can be de facto concurrence when spheres of go ve rn ment 

haw diffe rent powers and responsibil it ies that bea r on a question: this kind of shared power and 
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typica l it does not involve paramount. The other mode l ol' di vid ing power and responsibil ities are 

under the in te rl ock ing federa li sm syste m countri es, typ ical example is Germany and South 

Africa, some subject matters are exc lusive ly responsible to one spheres of gove rnment eg, 

Defense and fore ign affa irs exclusive ly fed era l gove rnment. But most subjec t matters are 

concurre nt powers, where the central government se ts framework legislation that regiona l 

government can complement with thei r own responsibilities and law making, As we ll as, the 

federa l government has a small civil service in the regions/ province, large ly limi ted to its area of 

exclusive ly, T hese are administrative federal ism because the princip le of powers and 

responsibi liti es of the regiona l/ province are admin istrati ve. Also the challenges o f thi s model is 

restricting the deta iled of central policy making so as to leave space for dec ision maki ngs and 

laws at the leve l of regional/province gove rnment, for example the Germany gove rnment 

provides for joint dec ision making in these area of concurrency powers, w hile the federal laws 

are approvcd by a maj ority vote of the rcpresentatives' of the Lander in the Bundesrat. Somali a, 

could be applicable interlock federali sm that e nabl es all s pheres of government each will have 

the dec ision and consultation of decision making and legislation to implement federa l system of 

the country. 

4.3 Proposal of FMS and Federal Government of Somalia on Division of Power and 

Responsibilities 
The const itution simpl y provides a under frame of the federal system and many of the e lement s 

are yet to be fi lled including FMS, Upper house and lower house division of the ir powers 

clearl y" di vision of powers and functions between federal member state and federal government, 

division of taxes, Si nce its adoption in 20 12 the federal co nstitution has made scarce ly 

contribution to ensuring probably o f division of powers between different spheres of 

governments. But each one they proposed on thei r favo r o f having more power. Artic le 54 of 

Provisiona l constitution states that, the Allocati on of powe rs and resources shall be negotiated 

and agreed upon by the federal Government and the Federa l Member States (Pending the 

formation of federa l member states) except in the malle I'S concerning: I -Fore ign Affairs, 2-

Nati onal Defense, 3- Citi zenship and Immi gra ti on and 4-Monetary Policy, could be the powers 

and responsibilities of the federal gove rnment. The following indicates tendencies regard ing the 

proposa l of federa l governme nt of Somalia of division of power and responsibil iti es across the 

federa l government a nd i'edc ral me mber states. Concurre nce means both gove rnments can make 
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laws, but federal go vernment is paramount. Federa l government proposed that subord inate to the 

national government in such areas as management of: 

> foreign affairs, 

> defense, 

> Monetary policy, 

> citizenship, 

> Strategy & policy of natural resources, 

> human right, 

> Natio nal heritage, 

>- census, 

> posta l service 

> Custom airport, 

> Physical infrastructure, 

> agriculture, higher and tertiary education, 

> Environment protection, health, un-employment 

> And policy of energy gas and electric , interstate and external trade , 

Also federa l member states should carry out lega l power included: 

• health care, 

• primary and secondary education administration , 

• State policies, maintain law and order, 

• Family and child , 

• municipal affa irs 

• Clan confli cts, law making, treaty implementation, li vestock and environment protection 

The federal member state proposed to 20 powers will be state matter include: 

Education, health, environment, , more tax responsibilities include custom admi ni strat ion and 

si tting rate, establishment of state courts , maintaining sta te militi a and po lice, regional court 

systems, income security. customs/ exe rcise taxes, corporate and persona l taxes, establi shment of 

loca l governance .and consulta ti on of treat ies will be matter of states, the concurrent powers 

include, hea lth legislat ion and regul ations. tert iary education . Pharmacy. ambu lance, and drug 

con tro l. TVET, en vironment and li vestock and, Also states proposed that supreme and 

constitutiona l cou rts are to establi sh in the constitutional watc h dog and are thus not a head of 
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power. This economica lly and other factors can not suitable federal member states, because the 

nati onal government is responsib le for handling matters that affect the country as a whol e, for 

example, defendi ng the na tion agai nst fore ign threats and promoting nat iona l economic 

prosperity. Sub nationa l units are responsible for matte rs that li e wi thin their regions, which 

inc lude ensuring the we ll -be ing o f their people by admini stering education, hea lth care, public 

sa fety, and other public services 

The FMS proposed the equ itable sharing of resource wealth is important in the demanding 

decentralization of state matter. If oil of commercial quantity is discovered, it is likely to 

compound regional competition for resources. This will have a profound impact on both 

demands for greater local autonomy and efforts to mai ntain centralized government. The donor 

community has also demonstrated preference to a decentralized system 0 f gove rnance in 

Somalia. Many donors have, over the past decade, openly worked with federal member states 

entities. The U.S. government formali zed this approach in what it called the 'Dual Track Policy' 

in Somalia. Given the incapacity of Mogadishu-based governments to extend authority far 

beyond the capita l and other maj or cities, the approach to working with non-central-state actors 

in Soma li a can be explained in prat:tical , as opposed to ideologica l, te rms. By working with 

federal member states actors, donors have ga ined significantly greater access to parts of Somalia 

not under the authority of the Federal government of Somalia. Sti ll , and fo r better or worse, by 

worki ng with regiona l administrations by-passing the government in Mogad ishu donors has 

arguabl y legitimized the authority o f FMS actors at the expense of the federal governme nt. 

4.4 Strengths and Weaknesses of FMS and Federal Government Proposals 

All federations have a legislati ve di vision of power and responsibilities that constraints at least 

some extent, each order of government from ma king laws in areas of others lega l power. 

However. they normall y all ow responsibilities on lega l power different sphe res of exclusive ly 

legislati ve juri sdi ction. The lederal government of Somalia proposed more powers to influence 

the poli c ies and program act ivi ti es of regional government notably thro ugh lega l power and 

responsibilities. Most o f the power and responsibiliti es are emerged same as from prev iously 

unitary regi mes and even not considered some o f federal member states governments cx ist 

befo re this proposed . Thi s causes connict between the fede ra l government and regional 
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governments, The federal government has to deve lop new princ iples and concept o f subsidi a ry 

that the central government shou ld take on powers only when it is necessary to achieve an 

objecti ve and when it adds va lue in compari son to what government regional or state govern me nt 

achieves on their own legal power. It ' s notable that federal government has exclusive ly powers 

in the areas of de fe nse (mi litary stren gth the abi li ty to mobilize nation 's industrial mi ght and 

applied scientifi c and technological knowledge to tasks of security and defense) and fo reign 

policy whi ch are classical central power of federa tions , but regional governme nt/ states 

specifica ll y those who exist before federa l government are extremely demanding spi ritual 

consultation of foreign po licies, But the final decisions of assigned legal power will be re tl ec ts 

questions o f effi ciency and effectiveness. Local go vernment bodies proposed that to manage 

independently, implement, of municipal property; form , adopt and implemented local budget 

including introduce local taxes duties, ensure the protection o f public order and solve othe r 

issues re lated on local important. This created that Federal member states to have conflict on 

local government to claim of power and responsibilities beyond state constitution. In most 

federations, international relationship, de fense , the functioned of economic and monetary policy 

including, currency, customs and exc ise, internationa l trade and interstate trade, major taxing 

power (corporate and income taxes sometimes shared), interregional transportation, major 

physical infrastructure, and pens ions have been graded under exclusive federal governmen Is 

Federal member state s and loca l gove rnment can share legal powers ranging ['rom use and 

di sposa l of land , subsoi l, wa ter and other natural resources to measures aga inst catastrophes, 

natural ca lamities. epidemics, elimination. But, the member states should take on powers only 

when it is necessary to achieve an e ffi cient and e ffecti ve ness and when it adds va lue in 

compari son to what the of local gove rnment , allowing member states action only when loca l 

governments cannot achieve the desired result on their own, The theory should offe r certa in 

designs o f proper re lations between spheres of government , larger poli ti ca l system. Such 

arguments should provide crite ri a for the allocation and use of politi ca l authority, on the basis of 

some conception of fede ra l member states or local governance . 
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4.5 Asymmetrical Division of Power and Responsibilities between FMS and Federal 

Government 
T he asymmetri c is applied to ma ny aspects of difference betwee n the regional!state gove rnment 

of fede rations, such as po liti ca l we ight , language ri ghts and status. Clea rl y, di fferent regional or 

state gove rnment has di ffe rent politi cal we ights because of the ir populati on, wea lth or strategic 

position. For example, Puntland state had been established be fore federal gove rnment and a lso 

has strategic position while Southwest regions have a more popu lation and luba land poses 

different issues. The Soma li Federal Constitution essenti all y has decentrali zed characteri stic s. 

The Consti tution clea rl y demands under Chapter 5 arti cle 48 the crea tion o f two levels of 

gove rnment, the Nationa l Federa l Government level and Federal Member State leve l, which is 

composed of the Federal Member State governments, and local governments. The Constitution 

further separates the Federal power entrusted into Legislati ve, Executive and Judiciary. 

According to Article 55, the Federal Parliament is bicameral consisting of two houses : the House 

o f the People and the Upper House. The legislati ve power of the Federal Government is vested in 

the Federal Parli ament. The House of the People compri ses 275 representati ves. On the other 

hand, the Upper House of the Federal Parliament represents the interests of the Federal Member 

States (Puntland II , Hirshabell e8, Galmudug8, lubaland8, Southwest 8 and II to be represented 

from Somali land which is missed) . 

The proposa l o f Puntland state gove rnment, included the Asymmetrical divisions of powe r 

between regional gove rnments in Somali a are necessa ry. However, special treatment for one 

regiona l! state government can make pressure to limit the we ight of representatives from that unit 

in the central government 's dec ision making on these subjects. In practices, most constituti onal 

asymmetri es of powers in fed erati ons are of relati ve ly secondary powers or speci al arrangements 

for eve ry small and recogni zably di stinct regional!state gove rnment. However, Malaysia 

provides the Borneo states special powers ove r nati ve laws, communications, fi sheries, forestry 

and immigrati on. Indi a has similar provisions for Jammu and Kashmir, Spain also engaged in 

bil ateral arrangements, notably in giving spec ial powers to the autonomous communiti es that had 

hi stori c nationaliti es. agai n the di ffe rence ha ve greatly diminished ove r time, with the exception 

of ancient hi sto ri ca l fi sca l ri ghts fo r the Bosque country and Nava rra( Anderson. 2008). The 
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hi story of most co untri es. where one or two minority grou ps fought for their inc lusion, very few 

consti tutions provide fo r a symmetrica l deal or more powers for such groups. 

4.6 Options for dividing powers for Federal Government of Somalia and FMS 

Federal constitutions have been written over the last 200 years in widely diffe rent contex 1. More 

recent constitutions refl ec t lessons from the experiences, good and bad of earlier constitutions. It 

is not surpri sing, therefore, that there are great variations in the approach taken to the di vision of 

power and responsibilities among fede rations. A few powers a lways assigned to the federal 

government and other almost always to the regional! state governments, but for many powers 

have a pattern of tendenc ies, strong or weak, frequently with outliers. Sometimes there is no 

clear pattern. In Somalia, if the di vision of power and resources between two levels of 

government is appropriated. Federa li sm can be a so lution for the political crises and instability in 

Somalia. But, what matters is how best divide power and resources based on principles of 

federalism. The below table gives a rough sense of Somalia best app licable criteri a of allocating 

powers and responsib ilities within federation complex matter of Somalia that re fl ects not just the 

next of the constitution , but also court decisions and other deve lopment. 

for dividing powers for federal Ta ble2: Option government and FMS 

Powers& Criteria of Allocation of power and responsibilities 
Responsibilities 

N= National Government. S= Federal member States. 
L= Local overnment 
Financial Politic Consumer Institutional Accountab 
capacity/ al sovereignt capacity/Ski ility and 
Economi stabilit y II transpare 
c of Sca le y nce 

National Defen se: N N N N N 
Mi litary strength to 
mobilize nati onal 
industria l, app lied 
sc ience and tec hno logy 
to task of securit y and 
defense. 
Armed forces 
com mend. 
Rccru ilment N N 4 IN N N 

Self 
rule 

N 

N 



Call to arlll s and 
sending troops N N N N N N 

Terrorist and ex tremislll 
N N N N N N 

N N N N N N 

Foreign Affairs& 
international relation: 

~ Convent ions & 
trea ties N N N N N N 
Signatures. 

~ International N N N N N N 
organ ization 
representation 

~ Embass ies and 
representat ion N N N N N N 
offices. 

Economic Policy: N N & N N N N 
Making: Monitor/ fisca l S 
Policy 

Citizenship, 
immigration & 
Naturalization: 

./ National 
recognit ion N N N N N N 

./ Passport issues N N S&L N N N 

./ Id entity 
docul1lents 

./ Em igratio n( Inte N N S&L N N N 
mal & ex tern al) N N N N N N 

./ Borders control 

./ 1m 111 i gra nts( 
Contingent & N N N N N N 
origin) 

./ Illll11igrant( stay N N N N N N 
& labor origin) 

./ Right s to 
Asy luill ( N N&S N&S N N&S N&S 
Regulations& 
granting) N N N N N N 
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Com m lIll icat ion( N N N N N N 
Domestic & In te rl ) 

Education: 
~ Primary& S S 

Seco nd a ry 
L S&L S S&L 

~ Tertiary N N N N N N 

~ Natio na l 
N N N N N N 

standard po I icy 
strategy and 
formulation 

~ Issuance & 
Recognition o f 
offic ial N N N N N N 
academ ics 

~ Professio nal 
t ra ining 

N N&S N N N N 
~ Sc ience & 

tec hnology N N N N N N 
Resea rch 

Human Right N N N&S&L N N N 
Protection 
Internatio nal Trade & N N N N N N 
Co mmerce 
Airports, Ports and 

N N N N N N C ustoms 

Mari tim e Transport N N N N N N 
Air nav igation N N N N N N 

Formulate & implanted 
Coun try 's po licies, 
Strategies & 

N N&S S,N,L N N N, S & Plan(Soc io-econo m ic) 
Estab li sh Nation a l L 
Sta nd ard & basic 

Co py ri ghts N N N N N N 

Civil , cr iminal law and S S S&L N&S N&S S 
organiza ti on of courts 
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Natural Reso urc e( N N,S & L N, S & L N&S N 
Forest, ri ver Etc 
Energy( Gas, Coal N N&S N N N 
Hyd ro, N uclear) 
Famil y and child S S S S S 
rio hts 
Agriculture and N N&S N,S& L N N&S 
livestock 
Environment L L L L L 

Transportati on 
» Domestic N N L N N 
» J nternationa 

I 
I nternal sec urity, S S S& L S S 
law and order and 
po lici nu 

Rel igiou s and 
cu lture po licies 
Insurance N N N N N 

Socia l welfare, S S S S S 
Hea lth care, 
Employment, 
labour and worker 

Ad III inistration S S S&L S S 
Land 
State Pol ice& 
Public Order S S S S S 
Regio nal & loca l S&L S&L S& L S& L S&L 
governance 
planning 

Own Sources 2019 

Own Sources 

The evaluation, how various allocation crite ria (Fi nanc ial capacity/ econom ic of sca le, Politica l 

instability, public se rvice delivery. institutiona l capac ity/skill s, acco untability and transparence 

as we ll as se lf rule) which suitable fo r federal governm ent, FIvIS or Loca l gove rnment a nd for 

best possible way of d ivision of power and responsibilities. The economics of sca le and 

institutional capacity of a certa in se rvices requi red areas larger than a loca l lega l powe r for cost­

e flecti ves and effic iencies for example, defense. public transportation. physica l infrastructure. 

Facto rs that rc levance the admi ni stra ti ve feasibi lity c ri terion. centra li zed admini stratio n comes 

genera ll y leads to lowe r. the ad ministration costs assoc iated with financ ing public se rvices. 

Monetary po li cy is customa ry to argue th at the federa l govern l11 ent should be responsible for 
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moneta ry po li cies because such policies cannot be ca rri ed out effecti ve ly by legal power. Loca l 

pursuit of such fi sca l polic ies leads too much of the gains being lost to outside j uri sdictions. A 

monetary policy has li tt le scope for being carri ed out by state/ regional govern ments, According 

to the subsidiarity principle power and responsibility should be exerci sed by the lowest order of 

gove rnment (the gove rnment closest to the people) unless a convincing case can be made for 

ass igning these to higher orders of govern ment. Regionall state governments, In most federations 

espec iall y, who created by a process of aggregating previously separate units. The residual 

power has been retained by the regionallState governments. There are a very few countries 

where list on the distribution of powers and responsibilities authori ze on a ll ocat ion of residual 

powers to the States, and this a play very important ro le in enhancing government. in their 

pursuit of labor and capi tal, may indulge in beggar-thy-neighbor po licies and the process, erect 

barriers to goods and factor mobi li ty, thus the divi sion of power and responsibi lities of 

govern ment regu latory functions create the potential for di sharmonies economic relations among 

regiona l governments, regulations of economic activity such as trade and investment is generall y 

best to nationa l governments. 

The issues of Sovereignty of nature and extent of the power and responsibilities uf federal 

member states of Somal ia have been compl icated by consideration of sovere ignty, especially in 

terms of the powers of defense and international relation with respect and consultation of federal 

member states. Many gove rnments have found it easy to concede considerable powers to small 

regions, as opposed to large entiti es: they are less like ly to marshal international support or 

attempt succession. For instance some of non federal governments, such as, Hong Kong has been 

give n ex tensive powers, but Tibet- whose original territory was a large as Chine itse lf has been 

granted few. Some countri es when the community seeking autonomy acknowledged the 

sovere ignty of the states, negotiat ions made rela ti ve ly good progress, many others conti'onted 

wi th dema nds for autonomy in China, Sri-lanka, Phi lippines and now Nepa l have been worried 

about the breakup of the states and their resis tance increased confli ct. India 's relationship with 

Kashmir and Naga land has been fraught because im portant elements in these places have 

agitated for success ion. Somalia is even more extreme, a lthough for intern ati onal law purpose it 

is a single state. there is no single gove rnment that exerci ses sovereignty there is separate 

sove re ignty and po lit ica l entit les that l'uncti oncd inclependent ly - Somaliland and Punt land. In 

man y federations sweeping te deral powe rs ove r foreign a ffairs and treaties has somet imes been 
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used ove rride lega l po\\er and responsib ilities that would be bclong to the gove rnments of the 

regional or provi nce. 1·1 In a few federations, the federa l trea ty powe r has fi xed by the 

requirement that whe re treat ies where effect the di stribution 01' power of regional governments 

consultation must occur or their permission must be preva il ed . In the case of Canada, as a result 

of judicial interpretation of federa l constitution, implemen ting regional or state legislation is 

required where trea ti es re lated to areas in the exclusive regional powers. 45 [n Germany such 

treaties have required the endorsement of a majority in the Bundesrat framed of de legates of the 

land governments, and since 1993 the Germany Basic Law has req uired extensive consultation or 

agreement of the Lander (Watts 2008). 

Dealing with confl icts ove r powers and responsibilities in fede rations can deal with conflicts 

over the distribution o f powers by using the courts, emergency powers, constitutional 

amendments, upper house of parliamentary, political compromise and e lections. The classical 

way of reso lve difference over how to interpret the division of power is by refe rences to the 

courts, trough a fe w federations have more political process such as referendums and upper 

houses. Many fede rations al so have special provisions, that is the most extreme be ing emergency 

powers permit the federa l gove rnment in certain c ircumstances, notably emergenc ies to suspend 

the normal authority or the gove rnment in a regional or state governments. Very often, the 

confli cts are not over the legal interpretation of what the powers are, but over what the respective 

powers or rol es of the two orders should be. Such di sputes must be addressed politically. The 

government can negotiate to try to reach an agreement on how to operate within the existing 

constitution. Or they may agree to ame nd the constitution, which in most federations a spec ial 

majority and not always agree. The different politica l parties can take the ir respective cases to 

the population during elections to seek support for the ir vie 

" . See Ronald L. Watts, Comparing Federal System,( Published for the Schoo l of Policy Stud ies, Queen's University 
by MCGill -Queen's University Press Montreal & Kingston . London. Ithaca 3" ed,(200B) pp.117-11B. 
4S. See Ronald l. Watts, Comparing Federal Systems. (Published by McGill ·Queen's University press, 200B), pp.146· 
155. 
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4. 7 Co nclusion 

The princ iples o f di viding competences between federa l and state gove rnments may admit the 

fo ll owing criteria or principles, such as subsidiarity, institutional capac ity. populations, 

accountabi lity and transparence, symmetri c or asymmetrica l, political we ight, hi story, 

geograph y, strategic consideration or man power skill s. For example, economics of scale of 

sea led services demanded areas larger than a local legal power for cost-effi ciencies stipulated 

conditions, for example, de fense, pub li c transportation, physical in frastruct ure. This has 

expressed itself in the design of federations by the di stribution of powers and responsibilities 

between those assigned to federal member states of goverrunent, for the purpose re lated to the 

expression states identity. The specific for m and allocation of distribution of powers has vari ed, 

however, relating to the underlying degrees and kinds of common interests and di vers ity within a 

particular society in question. 

The constitutions of kind of duali stic system of clear dividing power and responsibilities are 

mostly concurrent powers in which both orders of gove rnment can make laws. This typical 

example ; Canada and Belgium have few concurrence powers and responsibilities, whil e 

Australi a has very extensive concurrence. Also thi s kind of approach dualistic order of 

government there can be de facto concurrence when spheres of gove rnment have ditTerent 

powers and responsibilities that bear on a question ; this kind of shared power and typical it does 

not invo lve paramount. The other mode l of dividing power and responsi bilities are under the 

interl ocking federa li sm system countri es, typical example is Germany and South Africa, some 

subjec t matters are exclusively responsibl e to one spheres of government eg, defense and fore ign 

afTairs exclusive ly federal government. But most subj ect matters are concurrent powers, where 

the central government sets framework legislation that regiona l government can complement 

with the ir own responsibilities and law making. As we ll as, the federa l government has a small 

c ivi l se rvice in the regions/ province, largely limi ted to its area of exclusive ly. These are 

admini strati ve federali sm because the pri nc iple of powers and responsi bilities of the regional/ 

province are ad mini strati ve . Also the chall enges of thi s model is restricting the detailed of 

centra l pol icy ma king so as to leave space for decis ion makings and laws at the leve l of 

regional/provi nce government. 
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CHAPTER FIVE 

CONCLUSJON AND RECOMMENDATIONS 

5.0 INTRODUCTION 

This chapter draws conclusions based on di scussions in the three guiding questions, what are the 

proposals in terms of division of powers between the FMS and the federal government? 

Redesign in light of estab li shed federal princ iples, the appropriateness divi sions of powers and 

responsibilities in Somalia? Is there a better option in terms of di viding functions and powers 

between the federa l government and FMS? with specific reference to the three research questions 

outlined in Chapter l.intrduction problem, the process of adopting fede rali sm in Somalia, the 

major dis-agreement several issues include the di vision of power. Chapter Two, the comparative 

studies o f patterns in the Distribution of powers and responsibilities within Federations and 

chapter three analysis the political transition of Somali , where Chapter Four, there are differe nt 

proposals regarding how best to divide powers between federal and federa l member states in 

Somalia. The federal government has its own proposal and FMS have also their own view on the 

matter. This study is exc lusive ly based on extensive review of relevant literature. It was also 

make comparat ive analys is based on the key findings of case studies of four countries and the 

outlook of the relationship between Somalia and federal system countries. The research design, 

types data needed, methods of data collection, sampling techniques, data analysis and details of 

data interpretation mechani sm as we ll as study site se lection and it gave an account for how the 

research secondary are selected. The study managed to arri ve at concrete fin dings and 

recommendations. 

5.1 SUMMARY OF THE CHAPTERS 

Federa li sm becomes a national va lue , when the va nous components of the nation pride 

themselves in a sys tem that enables them to co-exist with different cul tures, languages and 

re li gions. Most of federal system countries have a common fea ture has been existing at one and 

the same ti me of powerfu l needs to be united for ce rtain determination. and of we ll established 

motives for autonomous regiona l governments for othe r intenti ons. Most of federal systems 

establi sh two leve ls of gove rnment. wi th both leve ls be ing e lec ted by the people and each leve l 
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assigned d i ffer~nt functi ons and the constitution IS federal if it provides for two lewi s of 

government eac h o f whi ch has some guaranty of its contained auto nomy within its sphere. 

Somalia, afte r decades of civil war and wide spread of mi strust among Somal i people, 

po li ticians, clan leade rs and international community see that, the federali sm emerging as viab le 

po liti ca l system to bring a semblance of peace in Somalia, the country tried out many systems o f 

governance since independence. It foll owed the British model of a parliamentary system until a 

coup d 'etat in 1969 of militalY government, 1988 atroc iti es against the Somalia civili ans 111 

Harga isa by the mi litaty regime and the 1991 clan c leansing committed by Warlords ' In 

Mogadi shu and some other parts of Somali a reinforced the mistrust.. Since 2004 the country has 

moved toward a federal system. Also This leads to Somali people don't tmst each other 

specifically when comes resource sharing, power sharin g, political representati ves which is 

abused some c lan dominate the hi gher ranks of the government, we lfare service never been 

deli vered, minoriti es or clan those who not be presented the higher political position to rece ive 

their share of national resou rce . Somalia's provisional constitution has establi s hed a 

parliamentary system of govern ment, with the president of Somalia as head of state and se lects 

prime mini ster as head of government. The country Itas bicameral legislature, which consists o f 

the Senate (upper ho use) and national assembly of Somalia (lower house). The constituti on 

simply provides a space of the federal system and many of the elements are yet to be till ed 

incl uding FMS, Upper house and lower house di vision of their powers clearly" division or 

powers and functions between federa l member state and federal government. di vision of taxes. 

Since its adoption in 2012 the federa l constitution has made scarcely any contribution to ensuring 

national institutiona l bui lding. 

The principles of dividing competences between federal and state governments may 

acknowledge the fo llowing criteri a or principles, such as subsidiarity, institutiona l capac ity. 

populations, accou ntability and transparence, symmetri c or asym metrical, polit ica l we ight , 

history, geography or stra tegic considerat ion. The subsid iary principle that, the central 

gove rnment should take on powers on ly when it is necessa ry to achi eve an e ffi cient and 

effectiveness and when it adds val ue in compari son to what the gove rnments of th e regiona l! 

province. could ac hieve on the ir own wh il e accommodat ive, the principle has proven 

problemat ic in prac ti ces. include a necess ity conditio n. a ll owing central unit ac ti on only whe n 
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sub-units cannot ac hieve the desired result on their own. Somali a Federa l government and 

Federa l member states has to conside r the allocation of power and responsibilities based on 

criteria (Financial capacity! economic of sca le, Politica l instab ility, public service deli ve ry, 

institutional capac ity!skill s, acco un tabil ity and transparence as we ll as se lf rule) whi ch suitable 

fo r federa l government, FMS or Local gove rnment and for best possibl e way of di vision of 

power and responsibilities. 

5.2 SYNTHESIS OF THE FINDINGS 

What are the proposals in terms of division of powers between the FMS and the federa l 

government? 

Articl e 54 of Provisional constitution states that, the Allocation of powers and resources shall be 

negot iated and agreed upon by the federa l Government and the Federal Me mber States (Pending 

the formation of federal member states) except in the matters concerning: I -Foreign Affairs, 2-

National Defense, 3- Citizenship and Immigration and 4 -Monetary Poli cy, could be the powers 

and responsibilities of the federal government. Where the Federal government proposed that to 

the national government exc lusive powers in such areas of foreign affairs, defense, Monetary 

policy, ci ti zensh ip, Strategy & po li cy of natural resources, human right, National heritage, 

census, posta l service Custom airport, Physica l infrastructure, agri culture, higher and tertiary 

education, Environment protection, health , un -employment and policy of energy gas and 

e lectri c, interstate and externa l trade, whil e the federa l member states should carried out legal 

power included: health care, primary and secondary educat ion admi ni stration, State policie s, 

maintain law and order, Famil y and child , municipal affa irs C lan confli cts, law mak ing, treaty 

implementation, li vestock and environment protection. This refused the federal member states 

a nd the come on state proposed to 20 powers will be state matter incl ude: Education, hea lth , 

e nvironment. more tax responsibilit ies incl ude custom admini stration and sitting rate. 

establi shment of state cou rts, maintain ing state mi litia and police , regional court systems, income 

securi ty, customs! exe rc ise taxes, co rporate and persona l taxes, establi shment of local 

governance ,and consultation of treati es will be matter of states. 
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[s there a bettcr option in terms of dividing functions and powers betwecn the federal 

government and FMS? 

The principles o f dividing competences between federa l and state gove rnments may 

acknowledge the following cri teria or principles, such as subsid iarity, institutional capacity, 

populations, accountabi lity and transparence, symmetric or asymmetri ca l, political we ight, 

hi story, geography or strategic consideration. For example, econom ics of scale of performance of 

duties, demanded areas larger than a local legal power for cost-efficiencies stipul ated conditions, 

for example, defense , public transportation, physical infrastructure. Federal government of 

Somalia and fede ral member states can be use the criteria of allocation of power and 

responsibilities based on Financial capacity/ econom ic of scale, Political instability, public 

service delivery, institutional capacity/sk ill s, accountability and transparence as we ll as self rule 

and can be based on which is suitable for federa l government, FMS or Local gove rnment. The 

economics of scale and institutional capac ity of a certa in services required areas large r than a 

local lega l power for cost-effec tives and effi ciencies for example, defense, public transportation, 

phys ical infrastructure. 

Which is the basic design of the system ( a list of a federal power, a list State powers, a 

double list, and other Solutions?) are there any rules or principles that prcsume the power 

is vested in a certain sphere of government? Lessons from Other countries. 

The bas ic design of Austra lian a li st of federa l powers with residual power being le ft to the 

states, the allocation of residual power to the States has not been very effecti ve because there is 

no prov ision that clearly reserves particular subjec t- matters to State j uri sdi cti on. The 

consequence has been that the High Court has interpreted the Commonwea lth's leg islati on 

powers broadly, in a manner that trespasses upon trad itional areas of State responsibilities, but 

the States re not ab le to preven t such incursions because there is nothing in the constituti on that 

prese rved those subject areas of the States alone. Bu the Canadian fede ral system, the basic 

design conta ined in Section 9 1 and 92 of the const itut ion Act 1867 is a double li st exclusive 

federal(Sec 9 1) and provincia l (Sec 92) power and responsibil ities. In addi ti on Secti on 93 

confe rs the exc lusive power and responsibilities ove r educa ti on to the provinces and a small 

number of concurren t powe rs are li sted in sec tion 92A (Ex port from provinces of Natural 
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Resou rces). Also the preamble of Sect ion 9 1, preceding the list of en umerated fede ral powers 

and responsibi lit ies, confers on the federal Parliament power over all matters. Also The Brazilin 

federal Constitution adopts a complex system combining a cooperati ve model of a llocat ion of 

powers and responsibilities wi th a model of enumerati on of powers and responsibil ities. 

Federation powers and responsibilities are establi shed in a long and detail ed li st( Art 2 1 &22), 

and States have residual powers, but federa l constitution al so enumerated in Article 25,also 

Municipali ties powers and responsibilities are menti oned Arti cle 30, but, they also have residual 

power. The Federal consti tution mentioned common powers of the federation , States, Federal 

District and Munici palities too (Art icle 23&24). In Belgium, communities and regions have thei r 

autonomy recognition in radical terms, to avoid confli cts between the federal State, the 

communities and the Regions, the constitution establi shed a system based on the excl usive of 

powers, in both the issue leve l and the geographic leve l. According to the dec ision of the 

Constitution Court, the powers and responsibilities expressly assigned have to be broad ly 

interpreted . The Court states that communiti es and regions have plenary power over the Issue 

assigned and thus, they can complete ly regulate the matter. 

52 



References 

Abdull e, M. I. (2017). Federali sm for Somalia: The Best Hope for Reb ui lding the Nation. 

Adam, H. (1994) . "Somalia: Federalism and Self-dete rmination ." In Conflict and Peace in the 

Horn of Africa: Federalism and Its Alternatives, ed. P. Woodward and M. Forsyth. 

Aldershot: Dartmouth. 

Besteman, C. (1996). Represent ing violence and "othering" Somalia. Cultural 

Anthropology, 11(1), 120-133 . 

Burgess, M. (2013). The penumbra of federali sm: A conceptua l reappraisal of federalism, 

federation, confederation and fede ra l political systems. In Routledge Handbook of 

Regional ism & Federali sm (pp. 6 I -76). Routledge. 

Duchacek, Comparative Federalism: The Territorial Dimensions of Po litics (2nd ed.Lanham: 

Uni versity Press of America, 1987), P 58 -63 . 

Elmi, A. A. (20 14). Decentral ization options for somalia . The Heritage Institute for Policy 

Studies. The Heri tage Institute for Policy Studies. 

Elmi, A. A. , &Barise , A. (2006). The Somali Confli ct: Root causes, obstac les, and peace-bui ld ing 

strategies. African Security Studies, 15( I), 32-54. 

Ga ll igan, B. ( 1995). A Federa l Republic: Austra li a's constitutional system of government (No. 3). 

CU P Archi ve. 

Geo rge Anderson, Federa lism : An introduction, Forum of Federations,(Oxford Un ive rsity press, 

and 2008), p.21-29. 

Gewi rtz, P. (200 1). Approaches to Constitutional Interpretati on: Comparat ive Constitutional ism 

and Chinese Characteristics. Hong Kong L.l. 3 1, 200. 

Ha le, H. E. (2005). Why not parties in Russia?: democracy, fede rali sm, and the state . Cambridge 

Uni versi ty Press. 

Harper, M. (20 12). Getting Somalia wrong?: faith. war and hope in a shattered state. Zed Books 

Ltd .. 

53 



Hesse, B. J . (20 10) . In troducti on: the myth of 'Somalia· . Journal of Conte mporary Ali· ican 

Studies. 28(3). 247-259. 

Hesse , B. 1. (20 10). Introducti on : the myth of ·Soma li a '. Jo urnal of Contemporary Afi-ican 

Stud ies. 28(3). 247-259. 

Holme, M. V. (2007). From pastoral to sta te poli ti cs: Trad itio nal authoriti es in NOt1hern Somal ia. 

In State Recognition and Democratizati on in Sub-Saharan Africa (pp. 155- 182). Palgrave 

Macmill an, New York. 

Keen, D. (2008). The benefits of fa mine: a poli tica l economy of fa mine and re lief tn 

Southwestern Sudan 1983 -89. James Cun'ey Ltd. 

Kell y, M. J . (1999). Restorin g and maintaining order in comp lex peace operations: the search fo r 

a legal framework. MartinusNijhoff Publishers. 

Kim, A. (2008). Decentralization and the provision of publ ic services (Vol. 4503) . World Bank 

Publi cat ions. 

Kymlicka. W.(2006). Emerging Western models of multinat ion federa li sm: are they re levant for 

Afri ca? In D. T urton(Ed.) (2006). Ethin ic Federalism: the Ethiopian experience in 

comparat ive prospecti ve. Oxford, Athens, Add is Ababa: l ames Currey, Ohio University 

Press & Addis Aba ba Uni versity Press/ 

Laitin, D. D. ( 1982). The politi cal c ri sis in Soma lia. Horn of Afri ca, 5(2), 60-64. 

Lee rssen, 1. T. (2006). National thought in Europe: A cultura l hi story. Amsterdam Uni versi ty 

Press. 

LeRoy. K. , & Saunders, C. (2006). A Globa l Dialogue on Federali sm Volume 3: Legisla ti ve , 

Exec utive and lud ic ial Gove rn ance in Federal Countries 

Lewis. I. M. ( 1979). Kim II-Sun g in Soma li a: The End of Tribalism? Poli tics in Leadership: A 

Comparative Perspecti ve, 13-44 

Lewis. I. M .. Lewis. I.. ASCA P, & Dwyer. M. 1. (2008). Understa nding Somalia and Somali land: 

culture. histo ry. society. New York: Co lu mbia Uni ve rsity Press. 

54 



Li nke . A. , & Raleigh , C. (20 II ). State and state less violence in Somali a. African Geographica l 

Review, 30( 1).47-66. 

Majeed, A. , Watts, R. L.. & Brown, D. (2005). Di stribution of powers and responsibiliti es 111 

federal countri es (Vol. 2). McGill-Queen's Press-MQUP. 

Moore, W. H. ( 1902). The consti tution of the commonwea lth of Austra li a . CF Maxwe ll (G. 

Partridge & Company) . 

Mukhtar, M . ( 1989). "T he Emergence and Ro le of Political Parti es in the Inter-River Region of 

Soma li a from 194 7 to 1960." Ufahamu 17(2): 15 7-1 63. 

Musiga, T. (20 16). Review ofNico Steytl er and Yash Pal Ghai's Kenya-South Afri ca Dialogue on 

Devolution. 

Pernice, I. (2002). Multil eve l constitutionali sm 111 the European Union . European law 

review, 27( 1/6), p.511 -529. 

Prendergast, J ., & Plumb, E. (2002). Bui lding local capacity: From implementation to 

peacebuilding. Ending civil wa rs: The implementation of peace agreements , 327. 

Renders, M., &Terlinden, U. (20 I 0). Negotiating statehood in a hybrid po liti cal order: The case 

o f Somaliland . Deve lopment and change, 4 1 (4), 723 -746. 

Requejo, F.(2005). Multinational Federalism and value plura li sm: the Spanish case . In J. 

Lauphling(Ed.). London and New york : Routl edge . 

Robin Boadway, The Constitutional Division of Powers : An Economic Prospec ti ve (Ottawa: 

Economic Council of Canada, 1992). 

Ronald L. Watts, Comparing Federa l System,( Published for the School of Po licy Studies, 

Queen's Uni versity by McGi ll -Queen's Universi ty Press Montreal & Kingston . Lo ndon. 

Ithaca 3"led,(2008) pp. 117-11 8. 

Ronald L. Watts, Comparing Federal System .( Published for the School of Policy Studies, 

Q uecn's Univc rsity by McG ill -Quccn 's Un ivcrsi ty Prcss Montrea l & Kingston. London. 

It haca 3"led.(2008) pp. 117-118. 

55 



Ronald L. Watts. 1999. Comparing Federal Systems. 2nd ed. Kingston. Onta ri o: McG ill -Queen 's 

Uni versity, 6- 7; Danie l .I . Elazar. 1992. Federa l Systems of the World: A Handbook o f 

Federa l, Confederal and Auto nomy Arrangements. Harl ow, Essex: Longman Current 

Affairs. 

Seburu , Rotmi , ' Indi a: centrali zed federatio n; in john Loughlin , John Kincaid and Wilfri ed 

Swenden (eds) Routl edge handbook of Regiona li sm and Federa li sm (Routledge, 2013). 

Seburu, Rotmi , 'N iegaria : centralized federation; in john Loughlin , John Kincaid and Wilfried 

Swenden (eds) Rout ledge handbook of Regionali sm and Federa li sm (Routledge, 20 13). 

P.200-250. 

Somali- State Collapse. Multil ateral Intervention, and Strategies for Political Reconstruction, 

Brookings Occasional Papaers, Washington D. C. , 1995, 54. 

Somalia: The missed Opportunities' , Mohamed Sahnoum, United States Inst itute of Pcace, 

Washington, DC 1994, pp.50-59. 

Stytler, Nico, "The Symbiotic relationship between Decentralization and Constitutionalism in 

Africa ' in Charles M Fombad and N ico Sty tier (eds) decentrali zation and Constitutionali sm 

in Africa (OUP, Forthcoming) 

Teutsch, F. (1999) . Col laps ing expectation: national identity and di sintegrati on o f the state of 

Somalia (No. 78). Centre of African Studies, Edinburgh Uni ve rsity 

W.S Livingston, Federali sm and Constitutional C hange(Oxford : Clarendon Press, 1956),pp. I-2 

WALLNER, J. , & BOYCH UK, G. W. (20 14). Comparing Federations. Comparing Canada: 

Methods and Perspec ti ves on Canad ian Pol iti cs , p.198. 

Watts, R. L. (2008) . Comparing federal systems (No. 342.24). Queen's University (Kin gston . 

Onl. ). Queen's Uni ve rsity (Kingston, Onl.) .. 

Watts, R. L. (2013). Typo logies of federa li sm. In Routl edge Handbook of Regiona li sm & 

Federa li sm (pp. 35-49) . Routledge. 

56 



VP Ghai ' Ethnicity, nationhood and pluralism: 20 10 constitution; in VP Ghai and J Cottrell Ghai 

(eds) Ethnicity, Nationhood and Plurali sm: Kenyan Perspecti ves (20 13) 75-106. Ottawa 

and Nairobi: Global Centre for Pluralism and Kat iba Institute. 

Zahofik , 1. (201 8). Inequalities and Conflicts in Modern and Contemporary Afl'iean Hi story: A 

Compa rative Perspective. Rowman & Littlefield . 

57 

.. J~ .. Q 


