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law does not warrant the publication of mere ratification instruments (short of the full text) in
declaring the House’s confirmation of international agreements concluded by the Executive

organ; and no possibly convincing justification can be found for doing it that way either.

Whatever the ground of this practice would be, let us concentrate on the possible undesired
consequences which ensue from it. Firstly, as international agreements ratified by the HPR make
an integral part of the laws of the land (Article 9 (4) of the Constitution), it is the right of every
citizen, as a subject of such laws, to have access to them. It is only when one can get into the
laws in detail that he would be able to strive for enforcing his rights and discharging his

obligations.

Basically, one reason why a State shall publicize its laws and make it accessible to the subjects
of the law is to discharge its obligations demanded by the principle “ignorance of the law is no
excuse”. The government would not have any legitimate ground (and is unreasonable) to hold
someone responsible for violating a law about the contents of which the perpetrator does not
have any knowledge. Announcing the existence of the ‘law’ through a ratification proclamation
per se does not suffice to meet this requirement of publicizing laws, as what matters is the
content of the law and not the mere fact that it exists. In other words, the substance of the law
cannot be observed unless it is published, in our case, in the official legal paper of the Negarit

Gazeta, or is made available to the subjects of the law by any other means possible.

Certainly, the situation may not be as serious in bilateral treaties as it would be in multilateral
ones. The former usually have no purpose of providing for specific rights or duties of individual
citizens. They commonly contain loan issues, economic or political co-operations, diplomatic
and friendly relations, etc. As a result, it may have no difference whether or not individual
citizens are aware of the presence of such international treaties. This may not be true in the case
of multilateral treaties, however. They, as opposed to bilateral treaties, usually deal with human
right issues, criminal responsibility of individual persons, labor affairs, etc. Accordingly, failure
to publish the full text of such international Conventions in the Negarit Gazeta, when ratifying
and thereby incorporating them as integral parts of the law of the land, would have serious

conscequences.
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The other problem relates to the issue of translation. As it has been mentioned earlier in this
work, international agreements are laid before the HPR for ratification in their English versions.
Their equivalent translation in Amharic is not prepared either in the negotiation stage or in the
stage of ratification. The instrument of ratification is finally published in the Negarit Gazeta
without the formulation of an Amharic version for the text of the treaty. This being the fact,
therefore, it would obviously be hard to imagine the House making genuine deliberations on the

general spirit of the treaty in question.

On the other hand, this can be taken as a challenge exacerbating the problem already on the
ground. While the public at large is deprived of the right to easily access the international treaties
(especially of the multilateral ones) ratified by the House and made part of the laws of the
country (as they are not published in the Gazeta in which all the other laws are printed), it further
is going to face another trial as such instruments are found (wherever they are located) being

written in a language other than the lingua franca.

In this respect, we may sometimes witness such instruments (particularly those Conventions of
Human Rights nature) being translated to Amharic, though informally, by various NGOs. But the
problem is that there is no governmental organ or any legitimate authority who shall keep them
under surveillance to assure consistency and genuineness in their works of rendition. This may
paradoxically bring about undesired consequences such as misleading subjects of the law or

causing discrepancy and inconsistency in interpretation, etc.

In fact, whether the country, in expressing its consent to be bound by international treaties,
published the full text of the agreement in the Negarit Gazeta or proclaims its confirmation of
the treaty simply by issuing an instrument of ratification, it does not make any difference when
viewed from the angle of the other State party to the agreement. What matters to this party is the
fact that is shall be notified that the treaty has been ratified in accordance with the terms of the
agreement. The discrepancy between the law and the practice in relation to publication of
ratification Proclamations in Ethiopia today, therefore, may not render the ratification process of

the country incomplete or “not fully-fledged”.
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4.3.3.3. APPLICABILITY OF INTERNATIONAL TREATIES IN THE
FEDERAL COURTS

In connection with the issue of ratification, another point worth discussing is the effect the
ratification practice of the country may have on courts of law in the country. Though
international treaties ratified by Ethiopia are integral parts of the laws of the land (Article 9 (4) of
the Constitution), the courts, especially the First Instance and Higher Courts (of the Federal
Government), do not usually use them as bases of judgments they render.'” The reason for this
could be many; but for the purpose of this study, we simply concentrate on those possible causes
which in one way or another relate to the ratification trend of the country. In fact, these reasons
are those we have just discussed above in this very section. Thus, we shall only try to relate them

to what is being observed as the practical experiences of the federal courts.

Firstly, as these international treaties are not found being published in the Negarit Gazeta
through which all the other laws of the country are proclaimed, it may appear difficult for the
courts to consider such international agreements (even when they may access the full text of the
treaties elsewhere) as genuinely forming part of the laws of the land. In fact, when viewed from
the legal point of view, it may sound unreasonable to invoke this assertion as an argument
justifying the courts’ failure to use such instruments in making decisions. This is so definitely
because they are expected to take judicial notice of those laws which are published in the Negarit
Gazeta; and hence the treaties, as their confirmation by the HPR are proclaimed by the said

publication device.

In this regard, we can say that the fact of the House’s failure to publish the full text of treaties in
the Negarit Gazeta should not in any manner be taken as a ground of avoiding courts’
responsibilities to take judicial notice of such instruments. In other words, it means that even if
the full contents of the treaties do not appear in Proclamations, courts should not be suspicious
about the genuineness of such agreements as their confirmation is proclaimed through same

device.

Y“The Author of this very dissertation has been witnessing the situation in the courts of law while working as an

Assistant judge in one of the Federal First Instance Courts, in Addis Ababa, from April 2007 till present.
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However, though this assertion sounds convincing, it still remains, a second possible reason, to
be a very protracted journey for the courts of law to access the full text of international
instruments as they are expected to take two steps to reach where the treaties are located, unlike
the case of the other laws where one can find their details at once in the Proclamations

themselves. This further exacerbates the problem.

[n so many words, even where courts want to use such treaties in discharging their duties of
interpreting laws, they are not found being available in places where both courts and subjects of
the law can have easy access. The authority to keep all authentic copies of treaties concluded
between Ethiopia and other States and international organizations is vested in the Ministry of
Foreign Affairs.!” Surprisingly, however, the writer of this thesis himself has practically
witnessed, while repeatedly visiting this Ministry for search of inputs to the work, most officials
in there (if not all) telling him in black and white that he cannot get any document, including, in
fact, already in force treaties, under the pretext of confidentiality. While this is the fact,
therefore, would it be astonishing to regard failure to get easy access to treaty instruments as one

ground of what is observed in the courts’ routine?

As a third cause, we can mention that the international agreements are never translated officially
from English to Amharic either by the organ concluding them or by that body ratifying same. On
the other hand, it is understandable that the working language of the federal courts, as one of the
organs of the federal government, is Amharic.'”® This plainly have the effect of rendering Article
9 (4) of the Constitution inapplicable or remain tokenism as it would be unreasonable to expect
courts to apply, when passing judgments, a law written in a language other than the working

language of the courts.

Generally, therefore, it is convincing to propound that the ratification trend of the country is at
least one, if not the only, cause for the federal courts’ failure to use the international agreements
(as frequently as it should be) ratified by Ethiopia in rendering judgments in their day to day

activities for the prevalence of justice.

" Definition of Powers & ..., Supra note at 7, Art, 15 (5).

Y°FDRE Constitution, supra note at 5, Art. 5 (2).
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CONCLUSION AND RECOMMENDATIONS

Treaties are major paraphernalia which States use to establish friendly and diplomatic relations
with other States, express their determinations to protect human rights, tackle environmental
problems of international nature, etc. They are used to serving one or the other of these purposes

beginning from virtually time immemorial.

International agreements are concluded nowadays by and as between subjects of international
law, in addition to sovereign States, such as international organizations. However, this work, as
focusing primarily on the issue of ratification of treaties, has not been treating such agreements
differently based on the nature of their parties. Consequently, it was only States which have been

frequently referred to whenever there came a need to talk about parties to treaties.

International treaties are the results of usually long and sophisticated negotiations among parties
involved in the agreement. It is only after passing through such protracted procedures that they
would get ready for signatures or ratifications, or whatever is the will of the parties, as a form of
expressing consent to be bound by the treaty. The negotiation process carried out to conclude
bilateral treaties is somewhat different from that undertaken to produce a multilateral one. In
both cases, however, the delegates of the States parties are required to constantly make
communications to or remain in touch with their respective governments from whom they may

obtain even fresh instructions.

In the case of bilateral treaties, negotiations are conducted by the plenipotentiaries of the State
parties. The first step to undertake in a treaty making process is the preparation of full powers.
This is a document signifying that the person, in the name of whom the paper is issued, is the
right personnel to perform the task mentioned in the instrument itself. It could be a paper
empowering the representative to negotiate a treaty or to negotiate and sign same, as the case
may be. Once this document is secured, therefore, the next step in the treaty making process -

negotiation - follows.
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Though, in the course of concluding treaties with other subjects, a State may issue a document of
full powers to its representative, it does not necessarily mean that the whole negotiation of the
treaty is performed by that plenipotentiary. The interaction between the parties to the agreement
could even totally be undertaken by the different pertinent sections or departments of the organ
responsible for the supervision of the country’s foreign relations. Indeed, the nature of relations
between sovereign States seeks the involvement of as many organs as possible which are
concerned with the issue under review in that particular treaty. For that matter, the exchange of
the instrument of full powers may even be managed to take place at the stage of signing the

treaty, just after the negotiation is over.

The means to express a State’s consent to be bound by an already negotiated treaty, in the case of
bilateral treaties, is usually indicated either in the document of the full powers or the text of the
treaty itself. When such mode is expressly mentioned in the agreement or can easily be inferred
from circumstances, it would be easy to simply identify the time when the treaty in question
enters into force. On the other hand, there may appear instances where it becomes difficult or
impossible to make inferences about the intentions of the States parties as regards ratification as

a means of marking the date of entry into force of the treaty.

In this respect, it is quite common to find two categories of opposing groups arguing for and
against the necessity of ratification as a means of expressing consent where the treaty is totally
silent on it. The opponents argue that ratification, in such cases, is not needed as the parties
would have clearly indicated that fact in the treaty itself had it been their intention to seek for it.
On the other hand, the proponents propound that treaties in principle require ratification unless
they fall within the category of exceptions where ratification is expressly rendered unnecessary.
However, States’ practices have shown that whenever the duty to ratify a treaty cannot be
expressly or impliedly inferred from the text of the treaty or surrounding circumstances, then

ratification shall be disregarded.

In the case of multilateral treaties, on the other hand, negotiations of treaties are usually
performed by diplomatic Conferences. However, the adoption of multilateral agreements, at least

in respect of certain subjects, is nowadays conducted by the organs of international institutions
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instead of being undertaken by diplomatic conferences. Where the adoption of multilateral
treaties is supervised by a body of such organizations, deliberations are made on the issue at
hand in different workshops and meetings until the text of the agreement finds itself to be a

refined one.

In the African Union, for example, when such instrument is to be produced, it generally passes
through seven phases beginning from its initiation to its final adoption. A bill is proposed in the
first stage of zero draft. As a next step, a validation workshop is organized on the basis of which,
inter alia, the establishment of consistency on the articles of the draft is made. It would then after
be deliberated for further refinement by the meetings of Experts, Sectoral Ministers, Ministers of

Justice and Executive Council until it would finally be adopted by the Assembly of the Union.

When it comes to the expression of consent to be bound by a multilateral treaty, it may again
demand a somewhat different form. The entry into force of the treaty may take place, among
other things, upon the deposit of a certain fixed number of ratification instruments in the organ
chosen to be the depository. For instance, the effective condition for the entry into force of the
Vienna Convention on the Law of Treaties was determined to be ratification by 35 States, in

accordance with which, it became effective in 1980.

Concerning the issue of which types of treaties require ratification and which ones do not seek
such act of confirmation, it is said that ‘there is no general rule of international law prescribing
what kinds of treaties or agreements require ratification’. Such issues are rather determined by
the domestic laws of the respective States parties or by the provisions of the treaty or agreement
itself. For example, treaties dealing with basic political and economic issues are usually
considered by States as agreements requiring confirmation by the pertinent organ (parliament)

before entry into force.

The law presently in force with respect to the Making of international treaties is that which has
been enacted by the PRDE regime. On the basis of the interviews conducted with authorities in
the Ministry of Foreign Affairs and House of Peoples’ representatives, this law is still applicable

so long as the provisions contained in it do not contradict with currently applicable laws. Though
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the practical experiences of the country reveal that some of the provisions of this Proclamation to
provide for Treaty Making Procedures (Proclamation No. 25/1988) are still applicable, the rest
are rendered obsolete. In general, however, despite the fact that the Proclamation contains only
fourteen provisions, it is virtually a comprehensively drafted instrument with highly expressive
constructions. It, among other things, provides that basic political and economic treaties require

ratification before their entry into force.

In other words, in assessing the current ratification trend of the country, though there is no law
promulgated presently, the practice has revealed that only such treaties as focusing on friendly
and diplomatic relations, the establishment of offices of regional or international organizations
and visa liberation agreements enter into force only upon signature, without the need for further

confirmation by the House.

On the other hand, while making publications of the act of confirmation of a treaty, the House of
peoples’ Representatives simply announces, through a ratification proclamation, that a treaty
concluded between Ethiopia and a certain other country is ratified. The Proclamation does not
contain the full text of the treaty in question. What is more astonishing is that the treaty is not
translated to Ambharic (from English) either by the Ministry of Foreign Affairs (the organ
responsible to perform the negotiations) or by the House of Peoples’ Representatives (the organ
in charge of ratifying the treaty). It even finally enters into force without any work of official

rendition being made available by any of the two organs.

Having stated all this, therefore, the author of this work would then like to suggest some
recommendations deemed to be important in simplifying the treaty making process of the

country in general and correcting the ratification practices in particular.

B A country’s relation with foreign powers concerning any subject is a very crucial matter
seeking special attentions and considerations. Accordingly, a country’s interaction with
other States has to be taken care of meticulously. One way of meeting such expectation is
the promulgation of comprehensive laws dictating the smooth operations of the organ

responsible for handling the foreign affairs of the country. As treaties are major tools to
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facilitate communications and dealings between States, therefore, there has to be a

guideline regulating the treaty making procedures of a country.

In this regard, however, Ethiopia has not yet enacted laws providing for the procedures
for the making of international treaties. The country is currently using the Proclamation
issued by the PDRE government to provide for Treaty Making Procedures [Proc. No.
25/88). Most of the provisions of this law, however, are rendered obsolete. As a Ministry
found in one of the three government organs (executive branch) which is entrusted with
the power of initiating draft bills, thus, the Ministry of Foreign Affairs is highly expected
to come up with complete and wide-ranging draft legislation on the treaty making
process. In fact, it has been disclosed that the Ministry is currently undertaking the task of
preparing such law to submit to the House for Promulgation. If it has already been on
progress, though it still is too late, it is good. If it has not yet commenced the task,

however, it shall take the initiative without further ado.

H  Itis plainly provided for by the FDRE Constitution that international agreements ratified
by Ethiopia are integral parts of the law of the land. This suggests that as such
international instruments contain legal provisions which individual citizens need to
invoke in enforcing their rights and discharging their obligations, they primarily have to
have an easy access to the full texts of the treaty instruments. In other words, unless the
treaties are made available to the public at large, it would be bizarre to hold anyone

accountable for a breach of law the contents of which has not been disclosed to him.

The current practical experiences of the country, on the other hand, revealed that
whenever the HPR publishes ratification instruments in the Negarit Gazeta, it simply
proclaims that the treaty concluded between Ethiopia and a certain named State is
ratified. There has never been a situation where the full text of an international agreement
is published in the Gazeta. The only exception to this was the incongruous instance
whereby, during the Imperial Era, the full text of the Charter of the Organization of
African Unity (OAU) was published in the said Gazeta. Therefore, it is important that the

House shall do the same to all other international agreements (at least the multilateral
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ones) too. Otherwise, it would amount like paralyzing the treaties which once have been
given life (the status of law) by the pronouncement that they make an integral part of the

laws of the land once they are ratified.

B  The other point that the author wants to recommend relates to the issue of translation.
Whenever international agreements are brought before the HPR for confirmation, they
are laid before it only in their English version. No translation of the Amharic language
(the lingua franca) is accorded to the text of the agreements during the stage of
negotiation; and no official task of rendition is made in the House either. This has at least

two repercussions.

Firstly, when making deliberations on the merits of the international treaty presented to it
(in order for it to accept or reject the treaty), the House has to do it with a full
understanding of the meaning of each provision contained in the agreement. Otherwise, it
would be trivial and unrealistic to claim that the confirmation was accorded to the treaty
in question legitimately. The preparation of, at least, an Amharic translation to the treaty

document is, therefore, helpful and vital to avoid such uncertainty.

Secondly, in a least developed country like Ethiopia where a great number of its
population is illiterate, it is difficult to expect such majority group of the society to
understand (even when it got access to the instrument) the provisions of the agreement
which are found being written in a language it cannot understand. In other words, if the
public at large has to understand and respect the international treaties (ratified by
Ethiopia) as the laws of the land, then such agreements need to be available to it being
translated in Amharic and, at least, in some other languages of the Nations, Nationalities
and Peoples of the country to which the treaty in question has a particular importance and
concern. This is the second problem we may need to tackle by providing a formal

translation for the international agreements the country would ratify.
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