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Because of such a perception, it is argued that Egypt stands to benefit much by specializing on

the production of high revenue generating agricultural products aimed to be exported to

European and Middle Eastern markets’’.

This comparative advantage is more real given the hundred years of irrigated experience of the

country.
B. Aquaculture.

Fish farming is another economic sector that Egypt undoubtedly would have a comparative
advantage. Egypt stands seventh globally in fish farming. In the African context Egypt is leading
the sector in terms of high production’®. The fishing industry is becoming significant for
achieving food security, although food security is mostly assessed in terms of the availability of

agricultural cr0ps79.

It should be stressed however, that some of the comparative advantages that have been dealt with
in relation to the basin countries are not closed lists. As cooperation intensifies other sectors of
cooperation will open up. For instance, operating a refinery and distribution system jointly in
Sudan would ensure sustainable access and fair price deal among the basin states. A boost in
agricultural products in Sudan, especially of raw materials (cotton) for the Egyptian textile
industry would secure market for farmers in Sudan, and generate additional employment

opportunities in Egypt™’.

In conclusion, it is important to note that, benefit sharing is a practical expression of the common
vision developed by riparians sharing the same international river .It goes through three logical

steps. First, the stake holders need to reach at a common understanding as to expectations of

" Dennis wichelns etal, Supra note 66, at 543

™ Michael Zwirn, Aquaculture in Egypt: Improving Food security and Resolving Resources Allocation
conflicts, 11 Journal of Environment and Developemnt129, 130 (2002).

" 1d.
¥ Dennis Wichelns etal, Supra note 66, at 548
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benefits from the benefit sharing framework. Secondly, the stake holders should identify the

scope and categories of benefits (baskets of benefits) to be extracted and finally the magnitude of
the basket of benefits has to be determined in such away as to result in a positive —sum-
outcome. *' Optimal extraction of diverse benefits nonetheless, demands a profound
understanding by the stake holders as to the greatest potential that a transboundary river would
have in releasing many tangible and intangible benefits if managed in a cooperative framework.

It means in effect doing away with “business as usual “approach.’

8 Melvin  Woodhouse&David Philips,NBI, Transboundry Benefit Sharing Framework(Training
Manual)10-16(2009)
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CHAPTER FIVE: Setting Benefit Sharing in Motion

The Nile Basin States have unanimously developed a common vision which is supposed to guide
their future and joint common water resource management for the betterment of their respective
peoples’ economic and social wellbeing. To this end the shared vision longs “to achieve
sustainable socio-economic development through equilable utilization of and benefit from, the
common Nile Basin water resources”. Such a vision statement signifies the very fact that the
mutual development and management of the Nile waters is to be guided by the principle of
equitable utilization. The embodiment of this principle in the shared vision statement is in effect
an adherence to one of the cardinal principle of international water law as enshrined under Art 5

of the 1997 UN Framework Convention.

The real challenge of establishing equitability to the taste of all the stakeholders in the basin,
however, lies ahead. Resolving such an issue appears to be a testing exercise in a basin of many
players like the Nile and in a situation where economic, political and geographical power
asymmetries prevail and which ultimately would determine the bargaining strength of basin
states.*> In light of the hitherto unresolved legacy of the 1959 water agreement which is not
taken to be fair and equitable designing a formula that ensures equitability of use through a fresh
look at the existing use is the essence of the Nile problematique®. Unless and otherwise a
consensus is reached on this problematique ensuring equitability in the use of the Nile waters

appears to be a long shot.

Be that as it may, the question of framing equitable formulae for equitable utilization would be
of a negotiated settlement and because of this reason a “one-size fits all” approach doesn’t
function. As it has already been discussed infra arriving at an acceptable scheme of benefit

sharing and trading this finite resource for non- zero or integrative solution demands different

%2 Halla Qaddumin, ODI, Practical Approach to Transboundary Water Benefit Sharing 3(2008)

% David Phillips etal, Swedish Ministry for Foreign Affairs, Transboundary Water Cooperation as a Tool
for Conflict Prevention and for Broader Benefit Sharing 153(2006)
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scenarios of compromise which calls for working-out compensatory schemes for those who gain

less by those who are to benefit more out of the jointly developed economic venture. This
compensatory arrangement is so crucial to keep least beneficiaries onboard the cooperation
truck. Hence, the question of effecting equitable benefit sharing demands two approaches, i.e.
aspiring to share benefits in an equitable manner and framing a mechanism by which

compensation can be made.

In order to ensure distributive justice, in the context of sharing benefits, partners ought to be
accommodative and responsive to claims and suspicions of their fellow stakeholders.
Negotiation on benefit sharing should be conducted with utmost possible good faith and sense of
consideration for the legitimate and reasonable interest of others. It should never reduce to a
mere exercise of rehearsing one’s own interest to the detriment of other partners. In this regard
Savenije and Zagg identified four elements that need to be adhered to in the course of negotiating
international cooperation in water resource management. The first element is the principle of
good neighborliness which underlines the mutual interdependence of watercourse states so that
they should strive to resolve emerging problems through the conclusion of treaties and putting in
place resultant institutions. Recognizing riparian interests is the second element. This demands
basin states to appreciate the special interest that a riparian state may have over the common
water resource in as much as it is not incompatible with the mutual and individual interest. The
third element is the development of joint activities which is the actualization of commonly
designed protects. The last phase is the ultimate effect of the other three elements which is the

transformation of crises into tangible opportunities.*
5.1 The 1997 UN Convention as an Aiding Tool

Benefit sharing as one possible variant of transboundary water management was envisaged in

The 1997 UN Convention. The reference both to the “utilization™ and “benefits” in the

* Hubert H. G Savenijie and Pieter Van der Zaag, Conceptual Framework for the Management of Shared
River Basins; with special Reference to the SADC and EU, 2 Water Policy 9, 20 —21(2000)
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Art.6 are basically meant for volumetric allocation™ This is so because establishing equitability
in a benefit sharing framework is basically a negotiated settlement on a project by project basis.

Nonetheless, guidelines under Art.6 would still be of relevant application by reducing some of

the factors into measurable economic units®.

As already discussed the Draft Cooperative Framework Agreement of the Nile Basin under Art
4/2 went further to add two additional variables to be considered in establishing equitable use.
Whatever agreed unit value is attached to these basic variables they would represent a different
figure to all the watercourse states as it would be shown from interpreting the data in the

following tables.

formulation of Art.5 signifies such a fact™. Factors enumerated to establish equitability under

TABLE 5-1 AREA OF NILE COUNTRIES IN THE NILE BASIN.

Country Total area of Area of the As % of total As % of total
the country country within area of basin area of country
(Km?2) the basin(Km?2) (%) (%)
Egypt 1,001,450 326,751 10.5 32.6
Ethiopia 1,127,127 365,117 1.2 33.2
Sudan 2,505,810 1,978,506 63.6 79.0

Source - S.A. Mason (2004) quoting FAO 1997a.

TABLE 5-2 DEPENDENCY RATIO OF COUNTRIES ON THE NILE WATERS.

Country Dependency Ratio (%)
Egypt 97
Ethiopia 0
Sudan 66

Source: S. Mason 2004 (adopted)

¥ David Philips etal, Supra note 2

86 Id.

%7 Jhon Waterbury, Between Unilateralism and Comprehensive Accords: Modest Steps toward

Cooperation in International River Basins, 13 Water Resource Development 279, 285(1997).
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TABLE 5-3CONTRIBUTION OF WATER TO THE NILE RIVER (%)

Country Contribution (%)
Egypt nil
Ethiopia 86.0
Sudan nil
Equatorial 14.0
Riparian

Source: Tesfaye Tafesse 2001 quoting Whittington, Dale and McClelland,
Elizabeth, 1992 (adopted)

As it is evident from a look at Table5.1 Egypt, Ethiopia and Sudan do have different
geographical extent in the overall basin area. Under such a scenario, Sudan which has the largest
drainage area within the basin will benefit much out of the scoring white Egypt and Ethiopia will
have almost similar grade. When contribution of water (Table5.3) is considered Ethiopia will
have a 100% grade as neither Egypt nor Sudan contribute nothing to the water flow of the Nile

Basin.

In terms of dependency ratio (Table5.2) Egypt stands to benefit more than Sudan while Ethiopia
will get nil. In this regard some inquiry appears to be imperative. The dependency ratio analysis
seem to have considered as to whether there is any other source of water for basin states’
agricultural, industrial and municipal use and not the result of a conclusion that the Nile water is
irrelevant for Ethiopian’s development endeavor. From this point of view the issue of
dependency ratio as a possible input in the determination of equitability may demand a fresh
look.

Population size dependent on the Nile waters is also one factor to be considered as it is indicated
under Art 4/2/C of the Draft Cooperative Framework Agreement. This determinant variable is
becoming a significant factor as access to water is taken to be a human right issue as back as
1948 when the universal Declaration of Human Right (UDHR), was adopted under the auspices
of the United Nations. To this effect Art 25 of the declaration provided:

Everyone has the right to a standard of living adequate for the health and well being of himself
and his family, including food, clothing, and housing and medical care and necessary social

services...
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Even though access to water as an individual human right is not specifically indicated

expressions like the standard of living adequate for the health and well being of himself and of
his family including food implies water as a necessary input, towards the realization of such
rights, thus water being obliquely inherent as a human rightsa. A part from this the Committee
on Economic, Social and Cultural Rights of the United Nations had, in 2002 reinterpreted and
concluded that provisions of Art 11 and 12 of the Covenant on Economic, Social and Cultural
Rights (CESCR) are human right issues®. Such a conceptual understanding of access to water
had achieved recognition when the United Nations Millennium Development Goals, under its 7th
Goal targeted to reduce by half the proportion of people without sustainable access to safe
drinking water in 2015%". This characterization of water as a human right stimulated an
argument by many activist NGOs that the provision of water shall remain within the domain of
the public sector lest commercializing water through the private sector would endanger its free or

subsidized supplygl.

As discussed above, since water is not only an economic good but a social good too, any
contemplated benefit sharing formula should allot equal value to each and every citizen
dependent on a common water resource. Viewed from the size of population dependent on the
Nile waters Egypt would claim the highest grade followed by Sudan while Ethiopia would have

the least grade.

Generally speaking, albeit, Art 6 of the 1997 UN Framework Convention would be of much help
in providing, natural (physical) social, economic and population variables to be considered as an
aiding tool, a workable benefit sharing arrangement would come out of the innovative bargaining
exercise of all the stake holders by taking into account the peculiar nature of the basin and the

diversified social and economic needs of the basin states.

% Olli Varies, Right to Water: The Millennium Development Goals and Water in the MENA Region, 23
International Journal of water Resources Development 243, 244(2007)

¥ Asit K. Biswas, Water as a Human Right in the MENA Region Challenges and Opportunities, 23
International Journal of water Resources Development 209, 209 (2007)

* 18
*'1d, at 217
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5.2. Types of Benefit Sharing Mechanisms

Once a formula to share benefits is developed, it is imperative to see what form (type) the
benefits to be shared would take. Out of the four benefits that have already been discussed those
economically quantifiable are the ones to be subjected to benefit sharing mechanisms. In this
regard, benefit from the river (direct economic benefit) is much more relevant. Benefits to the
river, benefits because of the river, and benefits beyond the river are not easily quantifiable in

terms of clear economic unit as they are intangible benefits.

Even though, the following different types of benefit sharing mechanisms are concepts basically
developed for benefit sharing from dam projects in relation to dam affected communities®” the

concept can still be analyzed for benefit sharing scenarios in a wider perspective.

5.2.1. Revenue Sharing and Constituting a Trust Fund

Revenue sharing envisages a situation where common projects produce an output above the
needs of the basin states and where it is possible to commercialize the out put beyond the basin
and generate revenue to be shared among the basin states. A high capacity hydropower plant,
eco- tourism, extensive irrigated agriculture is among the many projects that can generate

revenue through commercialization within and beyond the basin.

In addition to sharing revenues from jointly owned and operated projects, bringing such revenues
under the common reserve as a trust fund for further investment or for upgrading the already

existing ones is another possible scenario of enhancing the pie.

5.2.2. Preferential Rates and Purchase Agreements

Preferential fee contemplates a situation where a partner, for instance, in a jointly developed
hydropower plant may have a relatively lower rate of tariff depending on the highest input of one

or the other type. The LHWP (Lesotho Highland Water Project) extended this scenario to an

> Dominique Egre etal, The World Bank, Benefit Sharing from Dam Projects (Final Report) 12 (2002)
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extreme situation where the benefit of hydropower generated went exclusively to Lesotho while

the water was transferred to South Africa against the payment of an agreed sum of money.

A purchase agreement for water is one phenomenon in the context of water allocation. For this
mechanism to operate, property rights over water need first be established. Such an arrangement
enables the buyer to have an access to water on the basis of an assigned right without transferring
water right per se’>. This mechanism helps to tranquilize water scarcity within a basin as a state
with a relatively abundant water resource can transact the resource against the payment of an
agreed sum of money. Purchase agreements can also be negotiated for agricultural products,
fisheries and other outputs of a common project and hence can be used to re-allocate or configure

benefits of water use as between ripal'iansg4.
5.3. Major Challenges of Implementation

Signing a cooperative agreement over the utilization of transboundary water is one major step
while realizing the agreement on the ground in line with its letter and spirit is quite another
matter. However, deep the professionalism and commitment of technical experts may be, a
transboundary water management would not bear the desired fruit in an environment where the

corresponding political and financial commitment is lacking.

5.3.1. Political Commitment as a Decisive Tool of Implementation

The management of international water treaties is a complex process that involves different
phases, i.e. from conceptualization to realization. Cooperative agreements over transboundary
water would not be able to defuse potential conflict and move the basin out of the zero -sum
predicaments without unswerving political steadfastness. Thus, if basin states really meant to
use fresh water as a tool of economic and social development they need to go long miles to see to

it that what they meant in the text is realized on the ground. As the virtue of any international

** Clauda W. Sadoff & David Grey, Cooperation on International Rivers: A Continuum for Securing and
Sharing Benefits, 30 International Water Resource Association, November 20035, 3.

%1d, at 4
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agreement is its implementation, the crux of the matter is not the mere conclusion of the treaty

but the concretization of the same. There are water treaties with impressive and broader
common vision but fall short of full scale implementation for lack of the desired political
commitment. The Mekong Basin is a case in point. The periodical financial contribution which
should be made by member basin states to the MRC (Mekong River Commission) has not been
fully paid, despite the 1995 Mekong Agreement and persistent international effort to that effect™.
Furthermore, the MRC had lost its relevance over issues of hydropower development within the
basin as regards Thailand and Laos™. A political engagement can not be secured easily in a
climate of political distrust and in a situation where the issue of water is not desecuritized.
Especially ensuring political commitment throughout is a difficult task as perceptions of
cooperation may vary from time to time. It would be even much more difficult in basin states
where mature and established democracy is lacking and where a change in the political sphere
may bring a fresh and even an incompatible view with its predecessor thereby posing a real

challenge for implementation.

Savenije and Van der Zaag conceptually developed a metaphor for an effective management of
shared river basins where politics is taken to be one of the pillars in sharing common water

resources (see fig. 1 below)

* Olli varies etal, The Rocky road from Integrated Plans to Implementation: Lessons Learned from the
Mekong and Senegal River Basins, 24 International Journal of Water Resource Development 103, 115
(2008).

i
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Figure 5-1 The Classical Temple of Sharing International Water Resources

Source: - Savenije & Zaag (2000)

It is underlined that the interplay among the three conceptualized pillars is vital to arrive at

equitable sharing of international waters. Thus it is emphasized:

The central pillar is that of technical cooperation, which may also be called the operational
pillar. The two side pillars are the political pillar, responsible for an enabling environment,
and the institutional pillar responsible for laws and institutions. All three pillars are necessary
to arrive at a balanced and equitable sharing of international waters. If one of the side pillars
is weak, meaning either a low political commitment or inadequate legal and institutional
arrangement, the sharing of international river basins may not be firmly embedded and is

. 97
prone to unbalanced management decisions.

Even though, the harmonization of the three pillars is of at most important, the greatest value
should be attached to the political pillar as it is this particular pillar (the enabling environment)

which is the source of an effective legal and institutional framework. This signifies the

*7 Savenije & Zaag, Supra note 3, at 15
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fundamental point that the greatest effort by all the stake holders must be geared towards

mobilizing the political will. At least, the level and momentum of the political will as it has been
at the conclusion of the treaty right up to the phase of implementation is enormously important.
Though the Temple refers to a water sharing arrangement its relevance in the context of benefit

sharing scenario is apparent.

5.3.2. Financial Resource Constraint

Transboundary river basin management connotes considerable financial expenses ranging from
administrative costs to investment capital. This financial implication is tremendous in the
context of a benefit sharing framework as it involves the design and execution of various
projects. Owing to the low level of economic development of the Nile riparians and the capital
intensive nature of the projects (especially a hydropower development) financing such projects

via locally generated capital is a big challenge.

In the Eastern Nile context, for instance (the Eastern Nile power Trade program under the SVP)
the pre-feasibility study of the Mandaya (Ethiopia) hydropower project entails a project cost of
more than 2.4 billion USD.* Similarly the same study for the Boarder hydropower project
(Ethiopia) needs an investment capital of more than 1.4 billion USD.” In addition, the karadobi
and Mabil hydropower generating plants are estimated to cost more than 2.2 billion USD and 1.7
billion USD respectively as their initial construction cost.'™ These are some instances to
illustrate the capital intensive nature of projects on hydropower generation. Such a massive
amount of capital can not be solely squeezed from basin states unless multilateral financial
entities are involved. In this regard the International Consortium for Cooperation on the Nile

(ICCON) can be taken to be a positive financial initiative. The Consortium was able to receive

% ENTRO, Pre-feasibility study of Mandaya Hydropower project, Ethiopia,2007 (final Report)
* ENTRO, Pre-feasibility study of Boarder Hydropower project, Ethiopia,2007 (final Report)

100

Paul J. Block etal, IFPRI, Integrated Management of the Blue Nile Basin in Ethiopia: Hydropower and
Irrigation Modeling 10 (2007)
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pledges of support that worth USD 140 million in June 2001.""" This amount appears to be very

insignificant viewed against the estimated total financial requirement for phase I NBI projects

which are expected to reach 3 billion UsD.'%?

Besides, the mandate to pool a financial resource,
the Consortium established what is called the NBTF (Nile Basin Trust Fund) which aspires to
provide “Streamlined, cost-effective funding...which would consolidate donor support and

ensure the clarity and cohesiveness of the program.”'®

Despite such initiatives, the project costs cannot be expected to be fully covered by multilateral
and bilateral funding thereby raising funds by the basin states themselves a necessity. Such an
assignment for basin states of poor economic performance would not be easily met. This serious
financial constraint would have an inevitable effect in prolonging the realization of the common
vision and impacting the quest and the pace for the badly desired economic development and

poverty alleviation.

It is also argued that, high dependence on Banks and donors would make the management
exercise of the basin vulnerable and as a result it is recommended that decision making,
financing and benefiting befall in one hand.'™ In a bid to move toward improving financial self
sufficiency the Global Water Partnership (2003) advised basin states to recognize water as an
economic good and recovering cost as much as possible from users.'” Tt is, however, imperative
to take cognizance of the fact that ensuring access to water as a human right and the recognition
of the same as a social and cultural value should not be overwhelmed by the sole drive to reclaim

Costs.

"' Ashok Swain, The Nile River Basin Initiative: Too Many Cooks, Too Little Broth, XXI1 SAIS Review
293, 302 (2002)

102 Id.
'* Alan Nicol, UNESCO, The Nile: Moving Beyond Cooperation 26(2003)

'™ G.T Raadgever etal, Assessing Management Regimes in Transhoundary River Basins: Do They
Support Adaptive Management?, 13 Ecology and Society (2008)

10544,
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From whatever source finance for investment may be earmarked the financial issue would

remain a tremendous impairment in the context of implementing integrated plans in a basin

inhabited by poor states of the Nile type.
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CHAPTER SIX: Conclusions and Recommendation

In the face of growing water scarcity in the world owing to the ever growing disparity between
the supply and demand management, considering water as a fixed stock and going to share this
scarce resource in the traditional way was not found to be viable. Such a new perspective of
looking at a transboundary water problem has lent hands for a new thinking that takes water as a
continuous flow that can generate many, diversified and sustainable benefits to all the stake
holders. The outstanding rational for such a preference therefore, basically lies on the basic
understanding that if water is viewed as flow and not as a stock optimum utilization of the same
is possible. Such a new approach is to be made a reality through the instrumentality of what is
called benefit sharing arrangements. Such cooperative engagement would enable the optimum
utilization of the existing water resource through the design and execution of common

developmental projects and the distribution of their economic outputs amongst the basin states.

A successful cooperative management of a transboundary river would, other than direct
economic benefits deliver multifaceted benefits including ecosystem protection and produce
effects of diffuse potential conflicts over competing uses of the common water resources. As
cooperation takes root the basket of benefits will enhance and transcend to areas of cooperation
in non- water related sectors, e.g., the use of common currency, free movement of people, goods
and services within the basin. In the long run, it may even lead to regional integration.
Conceptually benefit sharing rests on a clear perception by all the stake holders as to why and
how cooperation over transboundary water is to be managed. Such an understanding all along
demands a clear understanding as to how costs and benefits can be apportioned amongst the

basin sates.

To ensure such optimal utility and to transform the conflict potential into a cooperative potential
that enables a positive sum outcome the concept of benefit sharing has been introduced in the
Nile Basin discourse through the instrumentality of the Nile Basin Initiative. Currently it is under

going a taste in the Eastern Nile Basin.
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In the Nile basin where water scarcity is having a counter productive effect in the whole effort of
ensuring food security and speeding up economic development, the application of the concept is
quite relevant. To realize the concept to the mutual advantage of the basin states win-win
projects are designed at a basin and a sub basin level. Feasibility studies have also been
conducted, especially in the power trade sector .The design and implementation of these and
other projects is supposed to produce mutual trust and confidence that may be of some impetus

for concluding a permanent cooperative framework agreement.

As the Nile basin used to suffer from fierce hydrological confrontation because of the absence of
a basin wide agreement over the utilization of the common water resource and because of the
prevailing inequity of the status quo, arrangements that would be of help in nurturing positive
attitudes are significantly important though the question still remains as to how long should

developing mutual trust and confidence should take.

It is true that the Eastern Nile countries do have different comparative advantages of their own
which are a very important basis for analyzing a positive -sum —outcome of transboundary water
opportunities. However, the implementation of NBI projects at a sub-basin level is far behind
implementation. A more talked about Joint Multi-Purpose Program is still a mere project
document. By now a passive atmosphere seem to reign over the basin as there is neither an
implementation of contemplated projects nor promising hope to positively resolve the
outstanding differences in the draft cooperative framework document which is a basis for a
would be benefit sharing framework. The expectation that benefit sharing schemes on a project
by project basis would deliver an impetus for mutual trust and confidence for the birth of
permanent cooperative framework does not produced the desired effect simply because projects

are not translated into action and as a result no benefit accrued to basin states.

A cooperative frame work agreement that would be able to harmonies the application of the two
cardinal principles of conventional and customary international law is of immense importance
for a full scale implementation of benefit sharing arrangements and rectifying the prevailing

inequity which is a hindrance for the joint development of the common water resources.
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The basic question, in this regard revolves around on whether or not the NBCs would agree on a

fresh volumetric allocation that would result in the revision of the status quo, as an

accomplishment of establishing the badly desired equitability.

As things stand now there is an apparent polarization on this point. The hydropolitical legacy of
the basin is still playing a counterproductive role in the whole endeavor of seeking an equitable
resolution in the utilization of the Nile waters. Beneficiaries of the status quo are demanding that
the new resolution should start from such a status quo. Upstream states, on the other hand are
strongly resisting the continuation of the existing use. However, as the prevailing the status quo
is inequitable by its very nature the quest for equitability cannot start from an inequitable

foundation.

The implantation of the concept of water security as a possible tool of breaking the deadlock was
not able to result in a way forward. Lack of conceptual clarity and its effect of falling back to the
very issue of what to do with prior agreements on the utilization of the Nile water is a problem
associated with the concept. This would significantly hamper the way towards the determination
of equitable entitlement of the use of Nile waters for each riparian country. Addressing the
inequity in a manner that would not result in a loss to another basin state is therefore, the
problematique of the Nile basin water management in general and that of the Eastern Nile in
particular. If an innovative approach that would strike the equilibrium is not to come out from
the negotiation process cooperative management would booth and the basin will continue to
pose a conflict potential. Hence, rectifying the prevailing inequity over the utilization of the Nile
water is a sine qua non for the optimal realization of benefit sharing .This derives from the

conceptual basis that the two options are not mutually exclusive but rather mutually reinforcing,

At this juncture, it important to look into possible dimensions within which benefit sharing
arrangements can operate. Accordingly, two scenarios are possible. First there are situations
where benefits can be generated without the necessity of having a water allocation regime .In this
context the JMP (Joint Multi-Purpose Program) of the Eastern Nile can be an illustration. Under
such “three countries one system’ approach a multi-purpose dam and reservoirs with associated

outputs of power generation, transmission system, watershed management, irrigation
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enhancement and flood management is designed to be implemented in the Blue Nile/Main Nile

sub- basin. This multipurpose developmental project was envisaged upon the understanding that
the water resources to be utilized by the project would not impact the existing pattern of use in

the Eastern Nile countries.

Therefore, such a scenario reveals the fact that the operation of a benefit sharing arrangement
that did not call for a water sharing arrangement is possible in a situation where benefit sharing
projects are of such a nature that did not impact the existing use pattern. . But the basic question
still remains as to whether or not Ethiopia which doesn’t have an allocated water share of the
Nile as yet and with more than 75,000 people is able to ensure food security through such an
approach. The answer more significantly depends on the establishment of whether or not there is
enough water resource to support as many projects of this type without impacting the pattern of

the existing use.

In other scenarios of benefit sharing where anticipated projects demand a high consumptive use
of the common water resource, as for instance in an extensive irrigated agriculture scheme, the
establishment of a water right through allocation is of immensc importance. Such importance
basically derives from taking water as an element of contribution and a basis of compensation in

a benefit sharing scheme.

Therefore, the very question as to whether benefit sharing as a greater level of cooperation can
offer the highest possible positive- sum- outcome is largely contingent up on the equitable
resolution of the contentious issues is the draft permanent cooperative framework agreement.
Other agreements on different issues of cooperation without a resolution on the current point of
difference cannot stand by their own and be of any help in transforming the hydropolitics of the
basin to the better. Positive —sum- outcome on the issue demands the resolution of the
contradiction between recognizing the principle of equitable and reasonable utilization and
yearning for the status quo. Insisting for the maintenance of the existing use and agreeing upon
the principle of equitable utilization as one of the governing principle in the utilization of the
Nile waters are not able to co- exit harmoniously .The theory that the basin hegemon of the basin

dictates the course of the negotiation process in such a way that fits its self interest by
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disregarding the needs of other basin states is no more relevant in the Nile basin. In the face of a

growing awareness, by the hitherto neglected basin states, of their natural water rights the call for
a fair share in the Nile water can not be escaped. Unless a clear and positive stance is taken by
the downstream countries in renouncing their old posture there is high probability that the basin
will resort back to the negative- sum predicament. This undesired outcome would close any

potential for possible cooperative engagements.

Therefore, looking for an equitable formula that would administer the utilization of the Nile
waters in whatever modality is not an option as the cost of non- cooperation is too much to bear.
Failure to reach an agreement means not only forfeiting the optimum potential of benefits that a
benefit sharing arrangement can fetch but also heralding aggressive and unguided unilateralism
that would fan out the conflict potential. Consequently, polarized interpretations of the principles

of equitable utilization and no significant harm will surface on the hydropolitical battle.

In terms of justifying the water utilization the upstream states seem to be in a better position for
the following two reasons. First, the two principles are norms of customary international law and
as such they operate irrespective of the will and a conclusion of a waler treaty by basin states
.Secondly, upstream states are entitled to use the water within their territory if doing so didn’t
result in significant harm to downstream states .The question of significant harm is a relative
term that is subjected to whether a given upstream use is equitable or not. Under such
circumstances a given use may still be equitable though its effect of harm downstream is

significant.

In addition to the above concluding remarks some recommendations as away forward need to be
addressed .The major road block on the way to the equitable resolution over the use of the Nile
water is the prevailing big disparity between the demand and supply equation. This is the
underlying fact behind the threat perception and the securitazion of water especially by the
downstream state Egypt. The expedition for the solution demands a water management strategy

that would promote a decrease in demand and a boost in the supply side.
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In this regard, there are repeated suggestions by different scholars to the effect that a headwater

storage facility would reduce the rate of evaporation and seepage that would enhance the volume
of water available within the Eastern Nile Basin. It is argued that such additional volume of
water will be earmarked for the upstream state Ethiopia in the course of configuring equitable
share through reallocation without significantly affecting the pattern of the existing use. Though,
there is an apparent utility in employing such a tool there is no much debate as yet on its merit

and practicality by the stakeholders. Therefore, an in-depth discussion on this issue is timely.

Efficient utilization of the available water resource through inter- sectoral reallocation i.e.,
reallocating water to a sector that brings a greater economic return for a unit volume of water is
also another important tool worthy of application. This is quite relevant in Egypt where the
agricultural sector‘s contribution to the total GDP is very insignificant despite its highest
consumption of the water resource. Wastewater reclamation (recycling), and salt water
desalination are also feasible options to employ. In the agricultural sector using drought and
salinity resistant crops, using closed pipes as opposed to open drainage systems are important
tools in mitigating water scarcity. A check on the size of population and enhancing the awareness
of farmers and the population at large as to the scarcity of water is a useful recommendation for

basin states where water is seriously in short supply.
The following are key elements of the conclusion and recommendations.

e Optimal exploitation of the potential of a benefit sharing arrangement demands the
establishment of an equitable water right over the Nile water.

® Failure to reach on a consensual resolution over the utilization of the Nile water will give
rise to aggressive and unguided unilateralism which will have perilous effect to the
integrity of the ecosystem.

e Since such a failure would also mean bringing the hydropolitics of the basin back to a
zero-sum —outcome it will exacerbate the conflict potential of the basin which ultimately

will strain the political and diplomatic relations of the basin states.
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As a lasting disagreement on the CFA is likely to preclude any mode of cooperation over
the Nile water many and divergent potential benefits that the basin will offer would be
forfeited to the common disadvantage of the basin states.

Tools that will have the impact of mitigating the water scarcity problem should be
seriously examined and be applied.

The concerned basin states should strive hard to compromise to reach at an equitable
disposition as the cost of non-cooperation is too high to bear.

International financial and developmental partners should exert their effort more than

ever before in helping basin states reach at a common denominator.
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