




























































































































































































































































































entailing emotional invelvement incompatible with the level of objectivity required for
effective advocacy. The Court noted, however, that the right to access to a court is not
absolute and may be subject to legitimate restrictions, including the imposing of financial
contributions or requiring a case to be well-founded and not vexatious or frivolous.

Artico v. Italy (1980)

Formal appointment of a lawyer alone does not satisfy the Article 6(3)(c) requirement of
free legal assistance if that assistance is not effective; the state must take “positive action”
to ensure that the applicant effectively enjoys his or her right to legal assistance. Further,
finding a violation of Article 6(3)(c) does not require showing that the ineffectiveness of
counsel did in fact prejudice the applicant. Upon receiving the applicant’s petition for
quashing a criminal conviction for fraud and related offenses, the Court of Cassation
granted the applicant’s request for free legal assistance, appointing a lawyer who then
failed to represent him. The lawyer submitted a formal request to the court to be relieved
of his duties due to ill health and the “very demanding and onerous” nature of the
assistance that would be required. The court did not respond to that request, and the
applicant’s numerous subsequent requests to the court for substitute counsel were denied
on the grounds that the applicant already had a lawyer appointed to represent him. See
also Magalhdes Pereira v. Portugal (2002) (finding a violation of Article 5(4) on
unlawful deprivation of liberty in a case in which the court appointed a junior lawyer who
played no active role in the mandatory review of a commitment decision.)

2. FREE LEGAL ASSISTANCE IN CRIMINAL CASES

According to the text of Article 6(3)(c), a person charged with a criminal offence
must be provided with free legal assistance if: (1) he or she does not have sufficient
means to pay for legal assistance; and (2) the interests of justice so require. In
applying this article, the ECHR makes its own independent determination of what
constitutes a criminal offence.

Engel and others v Netherlands (1976)

A matter is considered to be criminal in nature if the relevant domestic law classifies it as
such or if the ECHR considers it to be criminal according to its own independent analysis
of the nature of the offence and the nature, duration or manner of execution of the
punishment that may be imposed. In this particular case, involving military discipline, the
ECHR found that Article 6(3)(c) applied with respect to several applicants who faced
deprivation of liberty, but that the interests of justice did not require that they receive free
legal assistance because they were capable of providing explanations concerning the
simple facts involved.

Ezeh and Connors v. UK (2003)

After applying the Engel test, the ECHR found that prison disciplinary proceedings for
threatening to kill a probation officer and assaulting a prison officer were criminal
offences triggering Article 6(3)(c) and that the interests of justice required that they

receive free legal assistance. The maximum penalty was 42 additional days in prison, and
the applicants were awarded punishments of 40 and 7 additional days, respectively.

2.1 Applying the Financial Criterion

The ECHR is not in a position to determine the financial means of the applicant at
the time he or she requested free legal assistance in the domestic proceeding. The
ECHR, therefore, finds the financial criterion to be met if there are some indications
that the applicant is indigent and no clear indications to the contrary.

Pakelli v. Germany (1985)

For the ECHR to find a violation of Article(6)(3)(c), the ECHR find that the lack of
sufficient means is “beyond all doubt”. The financial prong of the test is satisfied if there
are “some indications™ that an applicant is indigent, and there are no “clear indications to
the contrary.”

Twalib v. Greece (1998)

The fact that applicant was represented by court-appointed counsel at trial and by counsel
provided by a humanitarian organization on appeal, together with the fact that he had
been in prison for the prior three years, was a sufficient indication that he lacked the
financial means to pay for legal assistance at cassation.

2.2 Applying the “Interests of Justice” Criferion

The “interests of justice” test includes the following elements: (1) the seriousness of
the offence; (2) the complexity of the case; and (3) the ability of the defendant to
provide his or her own representation.

Quaranta v. Switzerland (1991)

The interests of justice require consideration of the seriousness of the offence, the
complexity of the case, and the ability of the defendant to provide his or her own
representation. Free legal assistance should be granted even if there is little likelihood
that the three-year maximum potential sentence will be imposed. The case was especially
complex because of the wide range of measures available to the court, including
activating a suspended sentence or imposing a new one. The applicant was a “young adult
of foreign origin from an underprivileged background” without any occupational training.

Benham v. UK (1996)

The applicant was issued a civil warrant of detention for failure to pay a local tax. Where
deprivation of liberty is at stake, the interests of justice require legal representation. A
potential sentence of three months’ imprisonment, along with the relative legal
complexity of the case due to the application of the legal standard of “culpable
negligence,” triggered the right to free legal assistance. The applicant had in fact been
sentenced to 30 days in detention.




Perks and others v. UK (1999)

Facts were similar to Benham. Applicants had been issued detention warrants for periods
as short as 7 days. No applicants was in fact detained for longer than 9 days. Three had
been released after serving several hours, and one received a suspended sentence but was
never placed in custody.

2.3 Post-Conviction Reimbursement

Croissant v. Germany (1992)

Seeking reimbursement from a defendant of the fees for court-appointed lawyers after a
conviction has taken place does not in itself constitute a violation of the Article 6(1) right
to a fair trial. In the present case, involving criminal charges concerning the applicant’s
activities as a lawyer on behalf of various members of the Red Army Faction, lawyers
were appointed to represent the defendant pursuant to the requirements of German law
and in the interests of justice. The applicant’s lack of sufficient means had not been a
basis for the appointment, and the ECHR did not reach the issue of whether Article
6(3)(¢) permitted the seeking of full or partial reimbursement of legal fees if the applicant
were to show that he lacked sufficient means. See also Lagerblom v. Sweden (2003)
(finding that mandatory legal defense does not violate Article 6 notwithstanding the
applicant’s post-conviction obligation to pay a minor part of the litigation costs).

3. FREE LEGAL ASSISTANCE IN CIVIL CASES

As decided in the Airey case (summarized above), the Article 6(1) right to access to a
court encompasses the right to free legal assistance in civil matters when such
assistance proves indispensable for effective access to the courts, either because: (1)
legal representation is mandatory under domestic law; or (2) because of the
complexity of the procedure, or the type of case. The right to access to a court is not
absolute, however, and it may be subject to legitimate restrictions, based, for
instance, on the financial situation of the litigant or his or her prospects of success in
the proceedings. The fundamental Article 6 principle of fairness may also require
free legal assistance to ensure that a civil litigant has the opportunity to present his
or her case effectively before the court and enjoys equality of arms with the
opposing side.

P, Cand S v. UK (2002)

Free legal assistance may be necessary in civil matters in order to ensure that access to a
court is both effective and fair. The seriousness of what is at stake for the applicant will
be relevant to assessing the adequacy and fairness of proceedings. In the present case,
applicants were contesting the severing of parental rights in the face of child abuse
allegations. The ECHR found a violation of Article 6(1) because of the complexity of the
case, the importance of what was at stake and the highly emotive nature of the subject
matter. Assistance afforded to P. by the counsel for other parties, as well as the latitude

the judge granted P. in presenting her case, were considered no substitute for competent
representation by a lawyer.

McVicar v. UK (2002)

Unavailability of legal aid in defamation cases was not considered to be a violation of
article 6(1) after assessing the circumstances of the case: a) the applicant was a well-
educated and experienced joumalist; b) the law was not sufficiently complex to require a
person in the applicant's position to have legal assistance; ¢) he was represented until the
commencement of trial by an experienced defamation lawyer; d) his emotional
involvement was not incompatible with the degree of objectivity required by advocacy in
court. But see Steel and Morris v. UK (below).

A. B. v. Slovakia (2003)

‘When domestic law provides that a court may provide free legal assistance to a litigant in
a civil proceeding, a failure to provide a formal decision to a request for such assistance
constitutes a violation of the article 6(1) right of access to a court. As a consequence, in
the present case, the applicant — a disabled individual — was unable to attend a court
hearing on her action to overturn an administrative decision concerning her benefits. The
ECHR found under the circumstances that the defendant was unable to present her case in
conditions of equality vis-2-vis the defendant. Such was the unfaimess of the proceeding
that it was unnecessary to examine whether the lack of legal representation caused the
applicant any actual prejudice.

Steel and Morris v. UK (2005)

It is central to the concept of a fair trial, in civil as well as in criminal proceedings, that a
litigant should not be denied the opportunity to present his or her case effectively before
the court and that he or she should enjoy equality of arms with the opposing side. The
court noted that it may be acceptable to impose conditions on the grant of free legal
assistance based, inter alia, on the financial situation of the litigant or his or her prospects
of success in the proceedings. Further, the court noted that it is not incumbent on the
State to use public funds to ensure total equality of arms between the assisted person and
the opposing party, as long as each side is afforded a reasonable opportunity to present
his or her case under conditions that do not place him or her at a substantial disadvantage
vis-3-vis the adversary. In the present case, applicants were defendants in a defamation
suit brought by McDonald’s concerning leaflets they had distributed. The court
distinguished the McVicar case in that: there were potential financial consequences of a
significant nature compared to the applicants’ personal situations; the legal issues were
rather complex; and there were very large quantities of interlocutory actions, court
hearings, documentary evidence, pages of written judgments, and witnesses, including
scientific experts. The court further considered that neither sporadic help given by
volunteer lawyers nor extensive judicial assistance and latitude granted by judges to the
applicants, was any substitute for competent and sustained representation by an
experienced lawyer familiar with the case and with the law of libel, especially given the
disparity between the levels of legal assistance enjoyed by the applicants and
McDonald’s.




4. STAGES OF PROCEEDINGS

The right to free legal assistance pertains throughout criminal proceedings, from
preliminary police investigation to final cassation, although it may be partially
restricted, depending on the special features of the particular proceedings involved.
The right to free legal assistance in cassation applies, in both criminal and civil
matters is considered particularly important in jurisdictions where legal
representation is required in order to access the cassation procedure, or due to the
complexity of the legal issues raised in the cassation procedure.

4.1. Criminal Pre-Trial Proceedings

Imbrioscia v. Switzerland (1993)

Article 6 applies to pre-trial proceedings. The manner in which Articles 6(1) and 6(3)(c)
are to be applied during the preliminary investigation depends on the special features of
the proceedings involved and on the circumstances of the case. In order to determine
whether the aim of Article 6 — a fair trial - has been achieved, regard must be had to the
entirety of the domestic proceedings conducted in the case. In the present case, the period
during the preliminary investigation when applicant had effectively no counsel
representing him was too short to conclude that the applicant did not have a fair trial in
the proceedings against him, taken as a whole.

Murray v. United Kingdom (1996)

Applying the Imbrioscia decision, the ECHR found that Articles 6(1) and 6(3)(c)
guarantee the right of access to a lawyer, even during preliminary investigation by the
police, though it may be restricted for good cause. The question, in each case, is whether
the restriction, in the light of the entirety of the proceedings, has deprived the accused of
a fair hearing. Applicant had been denied access to legal counsel for 48 hours following
arrest, according to the law of Northern Ireland. The court, as permitted by relevant law,
drew an inference of guilt from the failure of the suspect to reply to police questioning.
See also Magee v. UK (2000) (finding a violation on similar facts); Dikme v Turkey
(2000) (no violation for preventing access to lawyer where court did not attach
evidentiary value to confessions obtained during questioning, and case was still pending,
preventing ECHR from taking account of the proceedings as a whole); Brennan v. UK
(2001) (finding no violation for a 24 hour denial of access to a lawyer, and no violation
for police interviews of the applicant without the presence of his lawyer despite
confession being admitted into evidence, but finding a violation for police supervision of
the meeting between applicant and lawyer); Ocalan v. Turkey (2003) (finding a violation
for preventing access to a lawyer during a 7 day period in which applicant made several
self-incriminating statements.)

Berlinski v. Poland (2002)
The ECHR found that the failure of the prosecutor to either fulfill the applicants’ request
for free legal assistance or refer the matter to a court violated Articles 6(3)(c). As a result

of the prosecutor’s inaction, the applicants had no defense counsel for more than a year of
pre-trial  procedural acts, including questioning of the applicants and medical
examinations. After more than a year, a court decided to provide free legal assistance at
the same time that it decided to obtain the opinion of forensic psychiatrists. The
applicants had been accused of assaulting police officers.

4.2, Criminal Appeals

Delcourt v. Belgium (1969)

The Convention does not compel States to set up courts of appeal or of cassation, but a
State that does institute such courts is required to ensure that persons brought before these
courts shall enjoy the fundamental guarantees contained in Article 6. The way in which
Article 6(1) applies, however, must depend on the special features of such procedures.

Monnell and Morris v. UK (1987)

The interests of justice cannot be taken to require an automatic grant of free legal
assistance whenever a convicted person, with no objective likelihood of success, wishes
to appeal after having received a fair trial at first instance in accordance with Article 6. In
the present case, the applicants ignored legal advice that they did not have any chance of
a successful appeal, and they anyway received free legal assistance in the submitting of
written petitions requesting leave to appeal, which were ultimately denied. Applicants
lacked only the possibility of an oral hearing on the petition, or the possibility of free
legal counsel for the purpose of representing them at an oral hearing. The ECHR found
that there had clearly been no legitimate legal grounds for appeal in this particular case,
and that the limited free legal assistance applicants received was sufficient.

Granger v. UK (1990)

In the applicant’s appeal of a 5 year sentence for perjury, the appellate court disposed
casily of most of the legal issues raised on evidentiary matters, but adjourned the hearing
in order to consider the trial court transcript in detail concerning one of the evidentiary
grounds. In such circumstances, it would have been in the interests of justice to provide
free legal assistance to the appellant, at least after the adjournment, enabling him to make
an effective contribution to the proceedings. Instead, the applicant simply read out loud
legal arguments prepared in advance by a solicitor, which he could not be expected to
comprehend and present effectively.

Boner v. UK (1994)

The right to free legal assistance applies to appellate proceedings. The factors to be
considered in determining whether the interests of justice require free legal assistance in a
criminal appeal include the nature of the proceedings, the powers of the appellate court,
and the capacity of an unrepresented appellant to present a legal argument relating to
whether the trial judge properly exercised his discretion with respect to an evidentiary
tule, and the importance of the issue at stake in view of the severity of the 8 year
sentence. It was irrelevant that the appeals court had a practice rule requiring it to
suspend the case and ensure the provision of free legal assistance if the appellant had
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substantial legal grounds for the appeal and legal representation of the appellant was in
the interests of justice. See also B. v. UK (1987); Maxwell v. UK (1994).

4.3. Cassation in Criminal and Civil Cases

Pham Hoang v. France (1992)

The right to free legal assistance under Article 6(3)(c) applies to proceedings before the
Court of Cassation concerning criminal matters. In this case, the complexity of the legal
issues raised, namely the compatibility of the relevant domestic law with the European
Convention on Human Rights, warranted free legal assistance.

R.D. v. Poland (2001)

The Court of Appeals refused free legal assistance in criminal cassation proceedings
finding that the applicant had sufficient means to pay, despite having decided the
opposite way less than three months previously during the ordinary appeal. The ECHR
found strong indications that the financial criterion had in fact been met. Further, it found
that free legal assistance would have been in the interests of justice because legal
representation was mandatory in cassation proceedings, and the applicant could obtain
access to the court for that purpose only through a lawyer. The court not only refused the
request for free legal assistance, but did so with only 8 working days left within the 30
day time limit for cassation. As a result, the court deprived the applicant of having his
case brought to the court for cassation in a “concrete and effective way.”

Aerts v Belgium (1998)

Because the Court of Cassation requires representation by a lawyer, the Legal Aid
Board’s refusal of free legal assistance for applicant’s civil cassation appeal impaired the
very essence of applicant’s right to a tribunal under Article 6(1). Applicant was
contesting his commitment to a mental institution, and the legal aid board denied his
request for free legal assistance for lack of a well-founded basis. It was not for the Legal
Aid Board to assess the appeal’s prospects for success; it was a matter for the Court of
Cassation to decide.

Del Sol v. France (2002)

The refusal of the Legal Aid Board of the Court of Cassation to provide free legal
assistance for the applicant’s civil cassation appeal was not a violation of Article 6(3)(c)
even though legal representation was required in order to bring the appeal. A critical
factor is the quality of the State’s legal aid system. In the present case, there were a
number of safeguards against arbitrariness. The Board is composed of a diverse group of
members with varying interests and its determinations are subject to appeal to the
President of the Court of Cassation, which had confirmed the Legal Aid Board’s decision
in this case. The ECHR also distinguished the Belgian “ill-founded” test as being stricter
than the French “no arguable ground” test. Following the Aerts decision Belgium
changed its standard to “manifestly ill-founded.” See also Essadi v. France (2002);
Gnahore v. France (2001) (finding no violation in the refusal of the Legal Aid Board of

the Court of Cassation because the type of case concerned, educational assistance, was
not subject to the legal representation requirement).

5. EFFECTIVENESS OF FREE LEGAL ASSISTANCE

As decided in the Artice case (summarized above), formal appointment of a lawyer
alone does not satisfy the Article 6(3)(c) requirement of free legal assistance if that
assistance is not effective; the state must take “positive action” to ensure that the
applicant effectively enjoys his or her right to legal assistance. The state authorities
must provide adequate time and facilities for appointed lawyers to prepare, and a
violation of Article 6(3)(c) may be found if the appointed lawyer makes obvious legal
errors in preparing an appeal which results in a ruling of inadmissibility.

Goddi v. Italy (1984)

Failure to provide enough time and facilities for an officially appointed lawyer to prepare
for the case violates the Article 6(3)(c) right to free legal assistance because fair trial
considerations require the opportunity for an adequate defense.

Daud v. Portugal (1998)

The failure of a lawyer appointed under the legal aid scheme to indicate in a petition for
appeal which legal provisions he considered to have been breached, causing the court to
declare the appeal inadmissible, was a violation of Article 6(3)(c). The applicant, a
foreign person, was effectively denied access to a remedy. But see Kamasinski v Austria
(1989) (finding no violation because, due to the independence of the legal profession,
state authorities are required under Article 6(3)(c) to intervene only if a failure by legal
aid counsel to provide effective representation is manifest or sufficiently brought to their
attention in some way).

Czekalla v. Portugal (2002)

The failure of a lawyer appointed under the legal aid scheme to comply with legal
requirements for lodging applicant’s appeal, leading to a ruling that the appeal was
inadmissible, violated applicant’s right to a practical and effective defense. In coming to
its decision, the ECHR considered the circumstances of the case, namely that: a) the
applicant was deprived of a remedy as a result of negligence of a publicly appointed
counsel; b) the applicant was a foreigner who did not know the language in which the
proceedings were being conducted; c) the charges the applicant faced could result in a
lengthy prison sentence.

Cuscani v. UK (2002)

The applicant complained that his publicly-funded lawyer did not understand Italian or
ask for an interpreter and did not raise the issue of interpretation at trial despite
applicant’s obvious inability to follow the proceedings. The ECHR did not reach the
issue, however, because it found a violation of Article 6(1) in the inaction of the judge
who, as “the ultimate guardian of the faimess of the proceedings,” was required to treat
the interests of the accused with “scrupulous care™.




Rules of the European Court of Human Rights, adopted on 7/07/2003, entered into
force on 1/11/ 2003:Chapter X (Articles 91-96) — Legal Aid

Summary

The Chapter sets out the rules for granting free legal aid to the applicants before the
European Court of Human Rights. Free legal aid is granted by the President of the
Chamber of the Court if she considers it necessary for the conduct of the proceedings and
if the applicant has no sufficient means to bear the costs of the proceedings. Legal aid
may include not only lawyers’ fees, but also traveling and other necessary expenses
incurred by the applicant and his representative.

1II. THE EUROPEAN UNION

European Charter of Fundamental Rights

Relevant text

Article 47

Right to an effective remedy and to fair trial

3. Legal aid shall be available to those who lack sufficient resources in so far as such aid

is necessary to ensure effective access to justice.

1. LEGAL AID IN CRIMINAL CASES

Treaty on European Union (Maastricht Treaty)

Relevant text
Article 31
Common action on judicial cooperation in criminal matters shall include:

c. ensuring compatibility in rules applicable in the Member States, as may be
necessary to improve such cooperation.

Council Framework Decision of 15 March 2003 on the standing of victims in
criminal proceedings (2001/220/JHA), entered into force 22/03/2003

Relevant text
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Article 4. Right to receive information

1. Each Member State shall ensure that victims in particular have access, as from their
first contact with law enforcement agencies, by any means it deems appropriate and as far
as possible in languages commonly understood, to information of relevance for the
protection of their interests. Such information shall be at least as follows:

(f) to what extent and on what terms they have access to:

(i) legal advice, or
(i) legal aid, or
(iii)  any other sort of advice

Article 6. Specific assistance to the victim

Each Member State shall ensure that victims have access to advice as referred to in
Article 4(1)(f)(ii), provided free of charge where warranted, concerning their role in the
proceedings and, where appropriate, legal aid as referred to in Article 4 (1) (f) (ii), when
it is possible for them to have the status of parties in criminal proceedings.

Council Framework Decision of 13 June 2002 on the European arrest warrant and
the surrender procedures between Member States (2002/584/JHA), entered into
force 07/08/2002

Relevant text

Article 11. Rights of a requested person

2. A requested person who is arrested for the purpose of execution of a European Arrest
Warrant shall have a right to be assisted by a legal counsel and by an interpreter in
accordance with the national law of the executing Member State.

Proposal of the Commission of European Communities for a Council Framework
Decision_on_certain_procedural rights in criminal proceedings throughout the
European Union, adopted on 28/08/2004

Summary

Article 5 of the proposal states that legal advice should be provided for at no cost
for the suspect in criminal proceedings if these costs would cause undue financial
hardship to himself or his dependants. Member States mush ensure that they have in place
the mechanism for the ascertaining whether the suspected person has the means to pay for
legal advice.




Articles 1-3 provide for a right to legal advice to all criminal suspects throughout
all criminal proceedings. Legal advice should be available in any event before the start of
police questioning. When the suspect is a minor or is not able to understand or follow the
proceedings, or is subject of a European Arrest Warrant, extradition request or other
surrender procedure, legal advice should be made available.

Article 6 provides for a right of the suspect for an assistance of interpreter free of
charge.

Article 14 of the proposal provides for a right of a suspect to be notified in
writing of existing rights, including the right to legal aid, as soon as a person is arrested
or detained. Annex A of the proposal suggests the model of the Letter of Rights — a short
written statement of basic rights that have to be given to all suspects in the language they
understand as early as possible, and in any event before the questioning takes place.

Full text of the Proposal is available at http://europa.eu.int/eur-
lex/en/com/pdf/2003/com2003_0075en01.pdf

Progress of the Proposal for the Framework Decision:

Conclusions of the Tampere European Council, 15 and 16 October 1999 (Conclusions 30,
31,33,35 and 40)

Green Paper (2003) from the Commission on Procedural Safeguards for Suspects and
Defendants in Criminal Proceedings throughout the European Union, available at
http://europa.eu.int/eur-lex/en/com/gpr/2000/com2000_0051en01.pdf

The Hague Programme (Tampere 2) of the European Council, 5 November 2004 (stating
that the Framework Decision should be adopted by the end of 2005).

2. LEGAL AID IN CIVIL CASES

Treaty Establishing the European Community (The Amsterdam Treaty)
Relevant text

Article 61

In order to establish progressively an area of freedom, security and justice, the Council
shall adopt:

c) measures in the field of judicial cooperation in civil matters as provided for in Article
65.

Council Directive 2003/8/EC of 27 January 2003 to improve access to justice in
cross-border disputes by establishing minimum common rules relating to legal aid
for such disputes, entered into force 31/01/2003

Summary

The Directive applies to “cross-border” civil cases, where the person asking for legal aid
does not live in a Member State where the case is to be tried or the court judgment is to
be enforced Article 3 of the Directive establishes that natural persons involved in a
dispute shall be entitled to legal aid to ensure their effective access to justice, consisting
of pre-litigation advice, legal assistance and legal representation in court and exemption
from, or assistance with, the costs of proceedings, including the costs connected with the
cross-border character of proceedings (e.g. costs of interpretation and travel costs).
Articles 5 and 6 state that provision of legal aid in cross-border civil disputes may be
made conditional upon the economic situation of the person invelved in such dispute and
on the merits of the dispute.

Article 10 of the Directive expands the scope of its application to alternative dispute
resolution methods, when the law or the court hearing the case requires the parties to
make recourse to them.

Articles 12-16 set out the procedure facilitating application for legal aid; namely, persons
may submit such application in their country of residence, which have to be transmitted
rapidly and free of charge to the authorities of the country which will be granting legal
aid.

History of adoption of the Directive:

Conclusions of the Tampere European Council, 15 and 16 October 1999, point 30:

The European Council invites the Council, on the basis of proposals by the Commission,
to establish minimum standards ensuring an adequate level of legal aid in cross-border
cases throughout the Union...

Green paper (2000) from the Commission on Legal Aid in civil matters: the problems
confronting the cross-border litigant, available at http:/europa.eu.int/eur-
lex/en/com/gpr/2000/com2000_0051en01.pdf

Initial Proposal of the European Commission of 18 January 2002 (ref. CE COM (2002)
0013)

Opinion of the European Parliament of 25 September 2002 (ref. PE T5-0441/2002)

Decision of the Commission of European Communities 2004/844/EC of 9 November
2004 establishing a form for legal aid applications under Council Directive
2003/8/EC_to_improve access to justice in_cross-border disputes by establishing
minimum common rules relating to legal aid for such disputes

IV. THE ORGANISATION OF AMERICAN STATES

American Convention on Human Rights

Relevant text

Article 8. Right to a Fair Trial
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1. Every person has the right to a hearing, with due guarantees and within a reasonable
time, by a competent, independent, and impartial tribunal, previously established by law,
in the substantiation of any accusation of a criminal nature made against him or for the
determination of his rights and obligations of a civil, labor, fiscal, or any other nature.

2. ...During the proceedings, every person is entitled, with full equality, to the following
minimum guarantees:

d. the right of the accused to defend himself personally or to be assisted by
legal counsel of his own choosing, and to communicate freely and
privately with his counsel;

e. the inalienable right to be assisted by counsel provided by the state, paid
or not as the domestic law provides, if the accused does not defend himself
personally or engage his own counsel within the time period established
by law

Case law of the Inter-American Court and the Inter-American Commission
(summaries)

Cases on the right to legal assistance in constitutional motions challenging death
penalty sentence

Summary

In a series of cases against Bahamas, Grenada, Jamaica and Trinidad and Tobago the
Inter-American Court and the Inter-American Commission have ruled that a convicted
person seeking constitutional review of the death penalty sentence has to be provided
legal assistance by the state when the interests of justice so require (Cf. the UN Human
Rights Committee cases on the right to legal counsel in constitutional motions
challenging capital sentences).

See for example:

Dave Sewell v. Jamaica,Case 12.347, Report No. 76/02, Inter-Am. C.H.R., Doc. 5 rev. 1
at 763 (2002).

Desmond McKenzie, Andrew Downer et al. V. Jamaica, Report N® 41/0012.044, April
13, 2000,

Neville Lewis v. Jamaica, Case 11.825, Report No. 97/98, Inter-Am. C.HR.,
OEA/Ser.1/V/11.95 Doc. 7 rev. at 327 (1998).

Michael Edwards v. Bahamas, Report N° 24/00 CASE 12.067, March 7, 2000, Inter-Am.
Com.

Paul Lallion v. Grenada, Case 11.765, Report No. 55/02, Inter-Am. C.H.R., Doc. 5 rev. 1
at 551 (2002).

Rudolph Baptiste v. Grenada, CASE 11.743, April 13, 2000, Inter-Am. Com.

Sheldon Roach and Beemal Rammnarace v. Trinidad and Tobago, Cases 12.346 and
12.377, Report No. 17/02, Inter-Am. C.H.R., Doc. 5 rev. 1 at 415 (2002).
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Anthony Briggs v. Trinidad and Tobago, Report N° 37/98, CASE 11.815, May 7, 1998,
Inter.-Am. Com.

Minors in Detention v. Honduras, Case 11.491, Report N* 41/99, Inter-Am. C.H.R.,
OEA/Ser.L/V/11.95 Doc. 7 rev. at 573 (1998)

Summary

A group of children was kept incarcerated in an adult prison without a court-appointed
lawyer to represent them, contrary to the requirements imposed by national law. The
Inter-American Commission found a violation of art. 8 (2) (e) of the Convention (right to
a public defender).

Advisory Opinion of the Inter-American Court of Human Rights OC-18/03,
Juridical Condition and Rights of the Undocumented Migrants, September 17, 2003,
Inter-Am. Ct. H.R. (Ser. A) No. 18 (2003)

Summary

The Court has construed the right of undocumented migrants for access to the court as a
judicial guarantee of their labor rights. Since labor rights of migrants are often not
recognized, often they must resort to state mechanisms for the protection of their rights.
However, the risk an undocumented migrant runs, when he resorts to the administrative
or judicial instances, of being deported, expelled or deprived of his freedom, and the fact
that he is denied free legal aid, prevents him from asserting the rights in question. Thus,
the State must guarantee that access to justice for migrant workers is genuine and not
merely formal.

Advisory Opinion of the Inter-American Court of Human Rights OC-11/90,
Exceptions to the Exhaustion of Domestic Remedies (Arts. 46(1), 46(2)(a) and 46
(2)(b) of the American Convention on Human Rights), August 10, 1990, Inter-Am.
Ct. H.R. (Ser. A) No. 11 (1990)

Summary

If legal representation of an indigent person is necessary either as a matter of law or fact
in order for a right guaranteed by the Convention to be recognized, and this person is
unable to obtain such services because of his indigence, then he is exempted from the
requirement to exhaust domestic remedies. To determine whether legal representation is
or is not necessary the circumstances of a particular case or proceeding -its significance,
its legal character, and its context in a particular legal system- have to be assessed.
Likewise, the exemption applies where an individual requires legal representation and a
generalized fear in the legal community prevents him from obtaining such representation.
Yet, it is for a complainant to demonstrate that he could not obtain legal counsel
necessary for the protection of the Convention rights either as a result of indigence or
because of a generalized fear to take the case among the legal community.
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Report of the Inter-American Commission on Human Rights on the Situation of
Human Rights of Asvlum Seekers within the Canadian Refugee Determination
System, Chapter V (c) 4 “Access to Legal Representation through Legal Aid”,
OEA/Ser.L/V/11.106, Doc. 40 rev. February 28, 2000

Summary

The Inter-American Commission has stressed the obligation of the state not only to
provide for legal aid to asylum seekers as a matter of domestic law internal system, but
also to make the right to judicial protection effective. The state is responsible for
eliminating distinctions in the availability or coverage of legal aid provided by the
provinces, which have the effect of depriving claimants requiring such services to ensure
their access to judicial protection of fundamental rights.

V. THE AFRICAN UNION
1. TREATY STANDARDS

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa

Relevant text

Article 8
Access to Justice and Equal Protection before the Law

‘Women and men are equal before the law and shall have the right to equal protection and
benefit of the law. States Parties shall take all appropriate measures to ensure:

a) effective access by women to judicial and legal services, including legal aid;

b) support to local, national, regional and continental initiatives directed at providing
women access to legal services, including legal aid...

African Charter on the Rights and Welfare of the Child

Relevant text
Article 17: Administration of Juvenile Justice
.2...Sla[es Parties to the present Charter shall in particular:
(u:) ensure that every child accused in infringing the penal law:

(i11) shall be afforded legal and other appropriate assistance in the
preparation and presentation of his defense;
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(iv) shall have the matter determined as speedily as possible by an
impartial tribunal and if found guilty, be entitled to an appeal by a
higher tribunal;

2. OTHER INSTRUMENTS

Resolution _on_the Right to Recourse and Fair Trial adopted by the African
Commission on Human and Peoples’ Rights at its 11th Ordinary session in Tunis,

Tunisia, in March 1992

Relevant text

The African Commission on Human and Peoples” Rights

1. CONSIDERS that every person whose rights or freedoms are violated is entitled to
have an effective remedy...

2. CONSIDERS FURTHER that the right to fair trial includes, among other things,
the following;

(e) In the determination of charges against individuals, the individuals shall be
entitled in particular to:

(i) Have adequate time and facilities for the preparation of their defense and to
communicate in confidence with the counsel of their choice...

1. RECOMMENDS to state parties to the African Charter on Human and Peoples'
Rights to create awareness of the accessibility of the recourse procedures and to
provide the needy with legal aid...

Guidelines and Measures for the Prohibition of Torture, Cruel, Inhuman or
Degrading Treatment or Punishment in Africa (The Robben Island Guidelines),
adopted by the Resolution of the African Commission on Human and Peoples’
Rights, meeting at its 32rd Ordinary session in Banjul, Gambia, 17-23 October 2002

Part II: Prevention of Torture

A. Basic Procedural Safeguards to Those Deprived of Their Liberty

20. All persons who are deprived of their liberty by public order or authorities should
have that detention controlled by properly and legally constructed regulations. Such
regulations should provide a number of basic safeguards, all of which shall apply from
the moment when they are first deprived of their liberty. These include:

¢) The right of access to a lawyer...

B. Safeguards during the Pre-trial process
States should:
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27. Ensure that all persons deprived of their liberty are brought promptly before a judicial
authority, having the right to defend themselves or to be assisted by legal counsel,
preferably of their own choice.

2. NGO INITIATIVES

Dakar Declaration_and Recommendations on the Right to a Fair Trial in Africa,

attached to the Resolution of the African Commission of Human and Peoples’
Rights on the Right to a Fair Trial and Legal Assistance in Africa, adopted at its 26"

session held in November 1999

Relevant text
DECLARATION

8. Legal Aid

Access to justice is a paramount element of the right to a fair trial. Most accused and
aggrieved persons are unable to afford legal services due to the high cost of court and
professional fees. It is the duty of governments to provide legal assistance to indigent
persons in order to make the right to a fair trial more effective. The contribution of the
judiciary, human rights NGOs and professional associations should be encouraged.

RECOMMENDATIONS
The African Commission should:

. Prioritise specific aspects of fair trial in Africa, such as access to legal aid...for
discussion in the agenda of its regular sessions. ..

State parties to the African Charter should:

. Allocate adequate resources to judicial and law enforcement institutions to enable
them to provide better and more effective fair trial guarantees to users of the legal
process;

* Urgently examine ways in which legal assistance could be extended to indigent
accused persons, including through adequately funded public defender and legal aid
schemes;

. In collaboration with Bar Associations and NGOs enable innovative and
additional legal assistance programmes to be established including allowing paralegals to
provide legal assistance to indigent suspects at the pre-trial stage and pro-bono
representation for accused in criminal proceedings. ..

Bar Associations should:

¥ Dakar Declaration and Recommendations were a result of the Seminar on the Right to a Fair Trial in
Africa held in collaboration with the African Society of International and Comparative Law and Interights,
in Dakar, Senegal, from 9-11 September 1999.
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. In collaboration with appropriate government institutions and NGOs enable
paralegals to provide legal assistance to indigent suspects at the pre-trial stage;

. Establish programmes for pro-bono representation of accused in criminal
proceedings

Non-governmental Organisations and Community Based Organisations should:

. Consider innovative and alternative ways in providing legal assistance to indigent
accused including through the establishment of paralegal programmes, legal aid clinics,
legal defence funds and public interest litigation programmes. ..

Draft Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in
Africa, adopted by Heads of State at the second summit of the African Union held in
Maputo in July 2003

Relevant text
G. ACCESS TO LAWYERS AND LEGAL SERVICES

(2) States shall ensure that efficient procedures and mechanisms for effective and
equal access to lawyers are provided for all persons within their territory and subject to
their jurisdiction, without distinction of any kind, such as discrimination based on race,
colour, ethnic origin, sex, gender, language, religion, political, or other opinion, national
or social origin, property, disability, birth, economic or other status.

H. LEGAL AID AND LEGAL ASSISTANCE

(a) The accused or a party to a civil case has a right to have legal assistance assigned
to him or her in any case where the interest of justice so require, and without payment by
the accused or party to a civil case if he or she does not have sufficient means to pay for
it.

(b) The interests of justice should be determined by considering:

1. in criminal matters:

i) the seriousness of the offence;

i) the severity of the sentence.

2. incivil cases:

i) the complexity of the case and the ability of the party to adequately represent
himself or herself;

ii) the rights that are affected;

iii) the likely impact of the outcome of the case on the wider community.
(c) The interests of justice always require legal assistance for an accused in any
capital case, including for appeal, executive clemency, commutation of sentence, amnesty
or pardon.

* The Guidelines on the Right to a Fair Trial were coordinated by INTERIGHTS and drafted jointly by its
staff and the Human Rights Institute of South Africa (HURISA). They were developed from the
Declaration and Recommendations of the Dakar Seminar on Fair Trial in Africa held during 9 to 11
September 1999 (see above).




(d) An accused person or a party to a civil case has the right to an effective defence or
representation and has a right to choose his or her own legal representative at all stages of
the case. They may contest the choice of his or her court-appointed lawyer.

(e) When legal assistance is provided by a judicial body, the lawyer appointed shall:

L be qualified to represent and defend the accused or a party to a civil case;

2 have the necessary training and experience corresponding to the nature and
seriousness of the matter;

dl be free to exercise his or her professional judgement in a professional manner free
of influence of the State or the judicial body;

4, advocate in favour of the accused or party to a civil case;

5; be sufficiently compensated to provide an incentive to accord the accused or party

to a civil case adequate and effective representation.

(H Professional associations of lawyers shall co-operate in the organisation and
provision of services, facilities and other resources, and shall ensure that:

1. when legal assistance is provided by the judicial body, lawyers with the
experience and competence commensurate with the nature of the case make themselves
available to represent an accused person or party to a civil case;

2 where legal assistance is not provided by the judicial body in important or serious
human rights cases, they provide legal representation to the accused or party in a civil
case, without any payment by him or her.

(g) Given the fact that in many States the number of qualified lawyers is low, States
should recognize the role that para-legals could play in the provision of legal assistance
and establish the legal framework to enable them to provide basic legal assistance.

(h) States should, in conjunction with the legal profession and non-governmental
organizations, establish training, the qualification procedures and rules governing the
activities and conduct of para-legals. States shall adopt legislation to grant appropriate
recognition to para-legals.

(i) Para-legals could provide essential legal assistance to indigent persons, especially
in rural communities and would be the link with the legal profession.

§)] Non-governmental organizations should be encouraged to establish legal
assistance programmes and to train para-legals.

(19] States that recognize the role of para-legals should ensure that they are granted
similar rights and facilities afforded to lawyers, to the extent necessary to enable them to
carry out their functions with independence.

VI. INTERNATIONAL CRIMINAL TRIBUNALS

1. The International Criminal Court (ICC)
The Rome Statute of the International Criminal Court
Relevant text

Article 55: Rights of the persons during an investigation
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2. Where there are grounds to believe that a person has committed a crime within the
jurisdiction of the Court and that person is about to be questioned either by the
Prosecutor, or by national authorities..., that person shall also have the following rights
of which he or she shall be informed prior to being questioned:

(¢) To have legal assistance of the person’s choosing, or, if the person does not have
legal assistance, to have legal assistance assigned to him or her, in any case where the
interests of justice so require, and without payment by the person in any such case if
person does not have sufficient means to pay for it.

Article 67: Rights of the accused

1. In the determination of any charge, the accused shall be entitled to a public hearing,
having regard to the provisions of this Statute, to a fair hearing conducted impartially and
to the following minimum guarantees, in full equality:

(d) ...to conduct the defense in person or through legal assistance of the accused’s
choosing, to be informed, id the accused does not have legal assistance, of his right and to
have legal assistance assigned by the Court in any case where the interests of justice so
require, and without payment if the accused lacks sufficient means to pay for it.

Rules of Procedure and Evidence, UN Doc. PCNICC/2000/1/Add.1 (2000)

Relevant text
Rule 16. Responsibilities of the Registrar relating to victims and witnesses

1. In relation to victims, the Registrar shall be responsible for the performance of the
following functions in accordance with the Statute and these Rules:

(b) Assisting them in obtaining legal advice and organizing their legal representation, and
providing their legal representation, and providing their legal representatives with
adequate support, assistance and information, including such facilities as may be
necessary for the direct performance of their duty, for the purpose of protecting their
rights during all stages of the proceedings in accordance with rules 89 and 91.

Rule 21. Assignment of legal assistance

2. The Registrar shall create and maintain a list of counsel who meet the criteria set forth
in rule 22 and the Regulations. The person shall freely choose his or her counsel from this
list or other counsel who meets the required criteria and is willing to be included in the
list.

3. A person may seek from the Presidency a review of a decision to refuse a request for
assignment of counsel. The decision of the Presidency shall be final. If a request is
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refused, a further request may be made by a person to the Registrar, upon showing a
change in circumstances.

5. Where a person claims to have insufficient means to pay for legal assistance and this is
subsequently found not to be so, the Chamber dealing with the case at that time may
make an order of contribution to recover the cost of providing counsel.

Rule 22. Appointment and qualifications of Counsel for the defense

1. A counsel for the defense shall have established competence in international or
criminal law and procedure, as well as the necessary relevant experience, whether as
judge, prosecutor, advocate or in other similar capacity, in criminal proceedings. A
counsel for the defense shall have an excellent knowledge of and be fluent in at least one
of the working languages of the Court. Counsel for the defense may be assisted by other
persons, including professors of law, with relevant expertise.

Rule 90. Legal representatives of victims

5. A vietim or group of victims who lack the necessary means to pay for a common
representative chosen by the Court may receive assistance from the Registry, including,
as appropriate, financial assistance.

2. The International Criminal Tribunal for Former Yugoslavia (ICTY)

Relevant text

The Statute of the International Criminal Tribunal for Former Yugoslavia

Article 21
Rights of the accused

4. In the determination of any charge against the accused pursuant to the present Statute,
the accused shall be entitled to the following minimum guarantees, in full equality:

(d) to be tried in his presence, and to defend himself in person or through legal
assistance of his own choosing; to be informed, if he does not have legal
assistance, of this right; and to have legal assistance assigned to him, in any case
where the interests of justice so require, and without payment by him in any such
case if he does not have sufficient means to pay for it.

The Rules of Procedure and Evidence, UN Doc. IT/32/REV.19 (1994)

Relevant text
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Rule 42. Rights of Suspects during Investigation

(A) A suspect who is to be questioned by the Prosecutor shall have the following
rights, of which the Prosecutor shall inform the suspect prior to questioning, in a
language the suspect speaks and understands:

(i) the right to be assisted by counsel of the suspect’s choice or to be
assigned legal assistance without payment if the suspect does not have
sufficient means to pay for it;

(ii) the right to have the free assistance of an interpreter if the suspect
cannot understand or speak the language to be used for questioning...

(B) Questioning of a suspect shall not proceed without the presence of counsel
unless the suspect has voluntarily waived the right to counsel. In case of waiver, if
the suspect subsequently expresses a desire to have counsel, questioning shall
thereupon cease, and shall only resume when the suspect has obtained or has been
assigned counsel.

Rule 45. Assignment of Counsel

(A) Whenever the interests of justice so demand, counsel shall be assigned to
suspects or accused who lack the means to remunerate such counsel. ..

(E) Where a person is assigned counsel and is subsequently found not to be
lacking the means to remunerate counsel, the Chamber may, on application by the
Registrar, make an order of contribution to recover the cost of providing counsel.

Directive on Assignment of Defense Counsel No. 1/94, UN Doc. IT/73/REV. 10

Summary

The Directive contained detailed procedural and substantive provisions related to the
assignment of defense counsel when a suspect or an accused does not have sufficient
means to meet the costs of proceedings before the Tribunal: for instance, organs
responsible for the assignment of counsel, eligibility criteria and the procedure of means
testing, the review procedure of refusal to assign a counsel, etc. Furthermore, it sets out
the professional and other requirements for the assigned defense counsel and the
remuneration scheme for the legal service and travel expenses of the assi gned counsel.

Full text of the Directive as available at http://www.un.org/icty/legaldoc/

3. The International Criminal Tribunal for Rwanda (ICTR)
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The Statute for the International Criminal Tribunal for Rwanda

Relevant text
Article 20: Rights of the Accused — identical to Article 21 ICTY Statute (see above)

The Rules of Procedure and Evidence, UN Doc. ITR/3/REV.1 (1995)

Relevant text

Rule 42. Rights of Suspects during Investigation — text identical to Rule 42 of the
ICTY Rules of Procedure and Evidence (see above)

Rule 45: Assignment of Counsel

(G) Where an alleged indigent person is subsequently found not to be indigent, the
Chamber may make an order of contribution to recover the cost of providing counsel.

(H) Under exceptional circumstances, at the request of the suspect or accused or his
counsel, the Chamber may instruct the Registrar to replace an assigned counsel, upon
good cause being shown and after having been satisfied that the request is not designed to
delay the proceedings.

(I) It is understood that Counsel will represent the accused and conduct the case to
finality. Failure to do so, absent just cause approved by the Chamber, may result in
forfeiture of fees in whole or in part. In such circumstances the Chamber may make an
order accordingly. Counsel shall only be permitted to withdraw from the case to which he
has been assigned in the most exceptional circumstances.

Rule 45 guater: Assignment of Counsel in the Interests of Justice

The Trial Chamber may, if it decides that it is in the interests of justice, instruct the
Registrar to assign a counsel to represent the interests of the accused.

Directive on_the Assignment of Defense Counsel approved by the Tribunal 9
anuary 1996, last amended 15 May 2004

Summary

The Directive covers essentially the same areas as the Directive on the Assignment of
Defense Counsel adopted by ICTY (see above).

Full text of the Directive is available at http://www.ictr.org/ENGLISH/basicdocs/defence/
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