

















































































































































































































rights instruments but has published only one.”” The problem is even worse given the fact that

Ethiopia is a country of multi-languages.

Secondly, the legal framework has its limitations. Law provides techniques to undermine
whatever is claimed to be legally obligatory. Hence, economic, social and cultural rights, the
right to education being one of this catalogues of rights, suffers claw back clauses as the
country’s resource capacity. For those lucky enough to stand before court, going to court to
hold the state accountable for a violation of human rights can be complicated and expensive.
Moreover, even if successful in taking a state to court, the state may resist the enforcement of
the verdict.”® The weakness of human rights enforcement mechanisms limits the merit and

value of human rights for helping achieve development goals.

The issue cannot be solved by simply improving ‘access to justice’. Even the ordinary legal
process takes long time precisely because human rights and the principle of ‘fair trial” must be
observed. Snap judgments are hardly in line with the human rights-based approach. It seems
hallow to speak of rights enforcement, if rights may be enforced only in exceptional cases after
a long and expensive legal process. The more problematic consequence of this is that the
human rights-based approach misallocates resources to issues that are of marginal concern on
the well being of the people.”” If the official legal system is largely irrelevant to the approach
in countries like Ethiopia, it must be asked why resources should be spent in this sector. Why
not simply improve education instead of improving the ‘right to education’? This might have
been understood by development planners as they see education merely as sectoral issues.”
For them, advancing education quality is generally not seen as protecting a right. Such

underestimates the significance of human rights in development.

5 Note so far it is the African Union Establishment Charter whose terms are reinstated in a local
legislation.

7 Human Rights and the Millennium Development Goal, Supra note 64

7 Seppanen, Supra note 2 at 93

"Jorge Daniel Taillant, A Rights Based Approach to Development Presentation to the World Social Forum
Seminar on Globalization and Human Dignity March 2, 2002 http://www.cedha.org.ar/docs/doc78.htm, last
visited on March 4, 2009
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Further, as long as the international human right legal sector is concerned it has to coexist with
the local ‘customary’ or ‘traditional legal systems. Rule of law projects end up enforcing the

official legal system, which can have adverse effects for the local community.”’

Whether the problems (negative effects) can be compensated for by the advantages (positive
consequences) of the human rights-based approach is for the policy makers to decide. To some
extent, it is probably possible to use the approach selectively: to employ the legitimizing
effects of human rights language to foster development objectives of, for instance, poverty
reduction strategies, while giving up the mechanical side of law enforcement.®” In the
Ethiopian context the approach could provide additional means for donor agencies and NGOs
to pressure the government to put more effort into providing free education. Accepting that the
human rights regime has its limits will not help the project: the legitimacy of human rights is
based on the conception that human rights are the universal answer for all development

questions.

" Seppanen, Supra note 2 at 93-94
% Ibid., at 94
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CONCLUSION AND RECOMMENDATIONS
Historically the relationship between human rights and development reveals that in the name
of development, personal as well societal freedoms have been curtailed in the name of
economic development. Under human rights-based approach, development objectives are
based on human rights law and its promoters position themselves against such economically-
minded development policies. Human rights, like the right to education, are used to
legitimize development objectives such as the promotion of free universal primary education.
The human rights-based approach calls for a holistic approach that is sensitive to the needs of
the individual and the community. Where human rights are observed, they support the
development of a safe and predictable enabling environment for investment and growth, and

help to ensure that the benefits of growth reach all groups in society.

Various definitions of HRBA to development are forwarded by various agencies and scholars
evidencing the limits of human rights' relevancy to development. The definitions reveal a
similar phenomenon: on the one hand, the legitimacy of the concept is derived from human
rights law; but on the other hand the definitions are supplemented by concepts that are not

part of the human rights regime such as empowerment and accountability.

The HRBA is in some way similar to some concepts and policies of international law. Its
relationship with poverty reduction strategies like the Ethiopian PASDEP, from which its
language is partly derived, is quite interesting. Policies that were originally implemented
under poverty reduction strategies can be reinterpreted as human rights—baséd policies. From
the policy setter’s point of view, the HRBA materializes in policy guidelines. So the
Ethiopian government can employ the HRBA together with the poverty reduction strategy for

achieving human rights objectives

The Ethiopian government does not mainstream its policy documents like the education
policy documents and the PASDEP with human rights. Looking closely these documents
show that education is a sectoral matter, not a right. With the understanding that the HRBA
should be a center piece of Ethiopian development policies the government should support

the inclusion of human rights into development policies. The HRBA has its esteem due to an
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increasing popularity of ‘rights talk’ and ‘legalization’ in the international field. Today law
and rights, rather than economics, take center stage in development ideology. Also, the
government should ensure that human rights are not undermined in development cooperation,

and every project plan should include a part which assesses the human rights implications of

that particular policy.

Human rights should also be used for legitimizing for a certain project. The HRBA takes the
realization of human rights - rather than, for instance the improvement of macroeconomic
indications, such as the GDP - as the central objective of development cooperation. To
realize this objective, development policies should be formulated in the language of human
rights. Support for primary education, for instance, should be promoted under the right to
education, rather than under an economic theory which assumes that primary education is
beneficial to for a country/s economic development. So, the government should legitimize
economic development through human rights so that legitimizing language of human rights,
for instance, clevates political campaigns to an international level. Besides, NGOs in
Ethiopia may refer to the ICESCR in order to justify their demands for more funding for the

education sector.

Owing to its normativity, HRBA has its force regardless of the economic outcome of
development. However, the approach’s added value, in contrast to poverty reduction
strategies, is reduced because in some fields of development the international human rights
law is silent. Development issues concern either grass roots issues, such as the provision of
affordable mosquito nets to combat malaria in rural areas of a developing country; or large
structural issues, such as a country’s integration to the world economy. Many would agree
that human rights law does not govern these matters. Human rights are objectives, not
solutions, and as objectives they are widely accepted within the donor community, though
some rights like the right to education are not promoted by all international actors as

established by ICESCR.

Indicators and indexes provide means for measuring human rights in development. Indicators

provide useful information on the degree to which rights have been realized in a given
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society, the level of violations that occur and whether they occur systematically, the possible
causes for the persistence of violations and/or the failure to realize human rights
progressively. They provide important information on both the stock of the human rights
situation and the flow of socio-cconomic and political processes that are related to the
achievement or failure in rights protection. They thus seek to cover the degree to which states
are meeting their legal obligations to respect, protect, and fulfill the different types of human

rights.

However, it should be acknowledged that human rights do not exist independently of legal
interpretation: a statement on whether a right is fulfilled is a matter of interpretation which
cannot be reduced to numbers, statistics or mathematical formulae. Even so, it may be
possible to use human rights indicators as evidence. Further, indicators are only as reliable as
their collection methods-which are less than perfect in developing countries and they are
based on potentially incorrect assumptions about correlation of certain facts and the
realization of human rights. To a large extent indexes are at odd with human rights
reasoning. The starting point of the HRBA is the attention to human rights helps to avoid
mechanistic project planning. When indexes are used in human rights work, flexible human
rights reasoning are abandoned in favor of mathematical calculations on which the particular
index is based. Secondly, indexes are generalizations in nature, whereas human rights
indexes ignore individual circumstances, although these are precisely what human rights
reasoning is focused on the individual. Human rights indexes ignore individual

circumstances, although these are precisely what human rights reasoning tries to oppose.

Nonetheless, the inaccuracy of indicators and indexes is tolerated by the legal discourse. Law
has always had to function with more or less insufficient evidence. In any case, human rights
evidence should be as complete and diverse as possible. Indicators can assist in human rights
cvaluation, as long as their limitations and assumptions are correctly understood. Educational
statistics may, for instance, assist in determining what aspects of the right to education have

been realized in particular country.
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Also, index can be put in use in the legal discourse as there is at present a tendency to favor
easily manageable quantitative data-statistical indexes, which are compilations of many
different statistics - over more complex qualitative information, such as various country
reports. The decision-making practices of international organizations make indexes even
more attractive as they reduce complex human rights situations into easily digestible

information which can be used for instance, in summery county-review processes.

Having the benefit of measurement of human rights is established, there are important
implications for future work. First, all human rights measurement relies primarily on
information. There is, thus, a continued need for the generation of high quality information at
the lowest level of aggregation, suggesting an important role for government organs, NGOs,
IGOs, and academics devoted to documenting and measuring human rights. Second, there is

a great need to share all available information. Finally, there is obviousl ~the need for effort
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Despite the variety of incentives, influences and pressures by the HRBA that may makesaem»s-"

difference in the decision or not to move forth with a public project, there are no clear and
universally acceptable priority-setting mechanisms in place to assist in determining the best
possible use of the investment funds made available for program/project work. It is a
problem in itself that prioritization is treated reluctantly within the human rights approach. In
a world of scarce resources, prioritization is a necessity. No matter how large the
development budget, it still needs to be divided between different sectors and projects- health
care and education, law enforcement, energy and so forth. If the HRBA does not resolve the
issue, prioritization is to be carried out under other development policies. Yet, for the right to
education priority, if worked out, would turn to its advantage. Such is basically because
education is a means to the realization of other rights through its contribution to human well
being by raising productivity; reducing social inequalities, impacting on fertility, age of

marriage, population growth health and poverty reduction.

Another problem with respect to HRBA is its practicality. In practical terms, enforceable

rights are probably not a very efficient means to promote development objectives. Rights
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enforcement is often costly and time consuming. Since governments have better access to
legal remedies than individuals, law and the judiciary is more easily used against the people
than against states. There are also questions of resource allocation. When the law is taken to
the focus of development cooperation, attention is directed towards legal issues such as the

judicial process.

While it may be true that priority-setting mechanisms is lacking in the international human
rights system and the justiceability (enforcement) of human rights in the domestic legal
system is weak it is important to note that legal remedy is only one of a number of strategies
for holding states accountable to their international commitments. There are other formal
mechanisms, such as parliaments, national human rights institutions and Ombudsman, and
less formal mechanism, such as participatory budgeting, a critical media, a mobilized and an
engaged civil society which help strengthen accountability. These mechanisms and strategies
help ensure that states are responsive to their people. They are built on and re-enforced by

human rights: the right to expression, to be informed and to assembly.

The Ethiopian government has made efforts to the education. Ethiopia has ratified the
ICESCR, the most relevant human right instrument to the right to education, without
reservation and designed a 20 year education plan. The country has also developed its
education system on the basis of a sector-wide policy and framework since 1994. It launched
in 1997 the Education Sector Development Programme, which has been divided in series of

programs. The country already aims to provide free primary education for all.

Following these policies and programs, schools enrollment in Ethiopia grew rapidly. With
education seen as the avenue to better paid jobs, a better standard of living, neither
households nor governments had any reason to question the benefit of investing in education.
Nonetheless, Ethiopian literacy, women’s inequality and quality of education fall short of

what is required by the ICESCR. The needs of the education sector are still huge.

Statistical data from various sources indicate that the provision of educational resources and

access to education are not still attained, and to the utilization of the available resources boys
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are favored over girls. Further, there is a high dropout rate results in an unacceptably low
proportion of pupils completing primary school.. Teacher education in the country is in a
state of crisis. The inadequacies are especially prevalent in the area where the greatest level

of expertise is needed, the early grades, where there is explosion of gross enrollment.

Generally, it can be said that the main problems in the effectiveness and efficiency of the
education system have been the inadequate funding, which has implications for the provision
text books and school infrastructure, including library and buildings, and a lack of well

trained teachers, and an insufficient number of teachers and teaching aids.

The government began to make students share the cost of education in 2003. However,
Council of Minister’s Cost-Sharing Regulation did not take into account ‘the progressive
introduction of free education to tertiary education’ of ICESCR, when it introduces a fee-
based university education to a country where no such scheme has ever been put in place in
history. The introduction of the fee can only be backed up with economic reason, which the

HRBA sets out to oppose.

A system approach and systematic evaluation of the factors that would impact on the
education system, such as population, changes in demand, technological changes, among
other things should be used by the Ethiopian government. A built-in mechanism to ensure
continuity and non-interruption in the actual education policy implementation process should
be made by ensuring engaging the people to the process. Renovating the existing school
facilities and teaching aids, promoting females’ access to education and resources, and
upgrading the teacher’s capability and improving their standard of lives by paying
competitive salaries positively influences the quality education of the country. In a nutshell,
the rules in the ICESCR and the General Comments of the Committee on Economic, Social
and Cultural Rights from designing the education policies all the way to their
implementations should be observed. That should include mainstreaming the rights in the
international instruments in the education policies of Ethiopia and periodically evaluating

them with relevant indicators and indexes in the processes of the implementations.
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