








































































































































































































furtherance of the arbitration movement is the American
Arbitration Association. It has functioned along three
lines: as an educational body, as a service organization
and as a practical arbitral tribunal. As an educational
body, its purpose is to collect and to publish
information concerning commercial arbitration. As a
service organization, it assists trade bodies in drafting
arbitration rules and trade agreements and in the
installation and improvement of arbitral machinery. It
has taken a foremost place in advancing arbitration
legislation so that trade associations and the business
community generally may benefit by effective
arbitration statutes..... Finally, it maintains a practical
arbitral tribunal to which individuals, firms,
corporations and trade bodies may bring disputes for
settlement by a speedy, just and inexpensive method."

Considering the situation in Ethiopia, the issue is whether we have an
institution playing the role similar to the American Arbitration Association
or other internationally reputed institutions such as the ICC and the LCIA.
Until recently there were no institutions to further the development and
utilization of commercial arbitration in Ethiopia." It was only recently that
two arbitral institutions were established. These are the Ethiopian Arbitration
and Conciliation Center and the Addis Ababa Camber of Commerce
Arbitration Institute. The former is a civil association established and
licensed by the Ministry of Justice in 2003." Since its establishment, only 9
cases have been brought to the center for arbitration.'” Of the 9 cases, 8 were
brought to the center simply to utilize the logistic services of the center.'”
Only one case was brought to the center to be resolved according to the

Center’s Rules of Arbitration and by the center appointed arbitrators. The
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John R. Abersold, supra note (50) at 274.

Unterview with Ato Tilehun Teshome, supra note 182.

Interview with W/ro Harageewoin supra note (179).
Id.
Id.
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Chamber’s Arbitration Institute is somehow in a better situation. Since its
establishment in 2002, about & institutional arbitration and 4 ad-hoc

’ In addition to providing

arbitration cases were brought to the institution."”
the parties with arbitration tribunals and list of qualified arbitrators, although
in very few cases as indicated above, both institutions have tried their best to
create awareness. Both have drafted their rules of arbitration and arbitrators

code of conduct. They have drafted their own rules on arbitration and

administrative fees.

The issue here is whether those two institutions established in the capital
city, Addis, are sufficiently providing an alternative in the actual work of
adjudicating cases. Data gathered from the respondents disclosed that these
institutions are less known to the business community in Addis; leave alone
the community in the country-side. As indicated in table 4 above, 61.5% of
the respondents also state that lack of institutional arbitration as one of the

reasons why arbitration is not commonly utilized in Ethiopia.

The efforts made by the two institutions in the last few years should not
however be undermined. According to W/ro Haregewoin, the EACC has, for
instance prepared and submitted a draft arbitration law of Ethiopia to the
Ministry of Justice. In addition, the Center is providing training services to
potential arbitrators and mediators. The Chamber’s Arbitration Institution
has also been doing its best to advertise itself but primarily to the members

of the Addis Ababa Chamber of Commerce. With due credit to the effort
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Interview with W/ro Kibebe W/Medhin Director of AAAI (18 Feb. 2008).
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made by these two institutions, however, the role of arbitral institutions in
furthering the development of commercial arbitration in Ethiopia is almost
nil. Given that there are only two institutions which are budget wise very
much dependent on external donations, the majority of the business
community out there does not have any alternative means of resolving
disputes. This becomes apparent particularly, when the geographic location
of these institutions is taken into account i.e. the fact that both are located in

Addis Ababa.

4. Lack of sufficient arbitration law

Statutory laws play a significant role in the development of commercial
arbitration. In many states modern and comprehensive laws have been
enacted. Whether Ethiopian law is comprehensive and up to date have been
considered in the preceding chapter. In this chapter, we will only be
considering lack of comprehensive law as one of the factors affecting the

actual utilization of commercial arbitration in Ethiopia.

Most of the interviewees indicated that lack of sufficient legal framework is
one of the factors, in fact, the major factor affecting the development of
commercial arbitration in Ethiopia. As indicated in table 4 above, 44.4% of
the respondents noted that lack of sufficient law is one factor for the low

utilization rate of commercial arbitration in Ethiopia.
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This can be explained in many ways, firstly, with respect o international
transactions, since our economic power is low, our businessmen are
purchasing not only goods, but also the law and the dispute settlement
mechanism on conditions set by foreigners.*”According to Ato Tamiru
Wandim Agenyehu, this could be changed with the development of our
economy, and our businessmen’s bargaining position. On top of that,
however, our laws should be up-dated so as to attract international
arbitrations to be conducted in our country. Then our businessmen may

refuse the conditions set by foreign customers.

In addition to this, Ethiopia’s failure to sign (ratify) the New York
Convention is also another factor for the low utilization of arbitration in
Ethiopia. Especially, currently when the inward flow rate of foreign direct
investment is becoming very high in Ethiopia compared to other times,
Ethiopia’s failing to ratify the New York Convention means the dispute
arising between an Ethiopian/Ethiopia/ and a foreign investor will go to the
ICC or another international arbitral institute for resolution. This is because
since Ethiopia is not a party to the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, countries are not obliged to
recognize and enforce awards rendered by arbitrations conducted in Ethiopia.
Generally, when foreign investors come to invest in a certain country, one of
the factors they take in to consideration is whether that state has a conduisive

legal and policy environment to conduct investment therein. In addition to

% Interview with Ato Tamiru wondim Agenyehu attorney at law, Addis Ababa (20 Feb, 2008)
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that, the reputation of countries, among others, depend on their being

signatories of different international agreements.

With respect to domestic arbitration, a law providing for compulsory
arbitration of certain matters to be resolved through arbitration before taking
court action will also contribute to the development of commercial
arbitration in the country. Particularly in our country, some judge
respondents feel that the absence of the law enabling them to refer some of
the disputes to arbitration or to any other ADR mechanisms, would make

them helpless, even if they feel the latter is more appropriate than litigation.

5. Lack of Experienced Arbitrators

Basically, the success of an arbitral proceeding and the success of arbitration
as an institution itself depends on the quality of those who serve as
arbitrators. That is why in the celebrated words of Redfern and Hunter: “the

quality of an arbitrator makes and breaks arbitration.”

The quality of arbitrators can not be exaggerated any more. Yet, the decision
as to who shall serve as an arbitrator is left to the parties themselves.
Perhaps, this might be the virtue of arbitration. Equally, however it could
end up being a vice. Although arbitration initially is a consensual process, it
ends up in an award having equal status in law with court judgments.

Therefore, the public has an interest in the integrity of the institution. That is
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CHAPTER FIVE

The prospects and problems of commercial Arbitration in
Ethiopia, and the Possible Remedies

This chapter comprises of two parts. The first part focuses on the prospects
and problems of commercial arbitration in Ethiopia. More specifically, given
the realities as presented in the preceding chapters of this work, we will
consider what the prospect of commercial arbitration would be in Ethiopia.
In other words, whether there is a bright future for commercial arbitration or
whether it is a dead and buried agenda will be looked into. The second part
will critically examine the possible measures that should be taken to address

the problem of commercial arbitration in Ethiopia.

5.1. The Prospects and Problems of Commercial Arbitration in
Ethiopia

The actual utilization and factors affecting the utilization of commercial
arbitration in Ethiopia have been considered in the last chapter. As stated
earlier, commercial arbitration is not a popular mode of resolving business
disputes in Ethiopia. A number of factors have contributed to the under-
utilization of commercial arbitration, namely: lack of awareness, problem of
attitude, lack of sufficient institutions supporting the utilization and
development of commercial arbitration, problem of law and those factors

relating to the quality and integrity of arbitrators are some of the major ones.
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Not all the above factors do have equal impact on the underdevelopment and
under-utilization of commercial arbitration in this country. As stated earlier
in table (4) above, 80% of the total respondents say that there is lack of
awareness or that lack of awareness is one of the factors contributing to the
underutilization of commercial arbitration in this country. Only 40% of the
respondents mentioned problem of attitude (see table 4 above). Despite the
difference in the extent to which the above factors affecting the development
and utilization of commercial arbitration in Ethiopia, in reality however, all

the factors have some contribution to the existing problem.

The most intriguing question in the analysis of the status of commercial
arbitration in the Ethiopian system is the question about the future, given the
existing problems. To state this question more clearly, would there be any
hope for the development and utilization of commercial arbitration in
Ethiopia? The question about the future prospect of commercial arbitration is
a very difficult question, because the future is full of uncertainties and it is
impossible to talk about it with certainty. Such prediction about the future
run the risk of being mere speculations or prophesies. In recognition of this
fact, however, given the current realities: that Ethiopia has a law on
arbitration which is as old as 50 years and which is not yet being widely
utilized, that there are few number of arbitral institutions, that there is lack of
awareness, that there are attitudinal problems and the problems relating to
the quality and integrity of arbitrators, can we imagine a smooth

development of commercial arbitration in the near future in Ethiopia?

74



The challenges are debilitating and therefore, it is unlikely to have the
development of Commercial arbitration in Ethiopia in the near future unless
some measures are taken. As set-out in the above chapter, the business
community in Ethiopia lacks sufficient awareness about the nature and
advantages of commercial arbitration. Even if they do, the business
community in Ethiopia is highly ingrained in the culture of litigation, that
they do not even wish to make use of extra-judicial dispute resolution
mechanisms, including arbitration. On top of that, there is a problem of
institutions providing extra-judicial dispute resolution services (including
arbitration). The few arbitration institutions existing in Ethiopia are not
known to the public at large. Judges and lawyers do not encourage parties to
settle their conflicts by arbitration either due to lack of awareness or due to
lack of confidence in the existing extra-judicial mechanisms of resolving
disputes. The cumulative effect of the problems in the current utilization of
commercial arbitration as an alternative form of dispute resolution in
Ethiopia tends to persuade one that there is no prospect of commercial

arbitration in Ethiopia in the near future.

However, there are opportunities that one can capitalize on to revitalize the
commercial arbitration in Ethiopia. The following are some of the

opportunities for the development of commercial arbitration in Ethiopia.

1- The free market economic policy adopted by Ethiopia: Since the
implementation of the market economic policy in Ethiopia in 1992, a number
of policy measures and reforms have been undertaken to change the structure

of the economy and encourage rapid economic growth and development
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through a market led economy. In the current economic policy of Ethiopia,
the private sector is given prime importance and in fact, the private sector is
considered as the “engine” of the economy. Following the transition period
that commences in 1991, government owned enterprises have been
privatized and as a result of the lifting of restrictions in private ownership of
means of productions, the role of the private sector has significantly been
changed. Although some sensitive sectors are not yet liberalized to

foreigners, still foreign directed investment is gradually increasing.

The involvement of the private sector in the economy implies a large
amount of transactions will be conducted by the sector. This would
potentially entail conflicts of interests. With the development of the economy
along with the private sector involvement in many transactions, a large
number of cases will be coming to the courts, which are already
overburdened with cases. All these factors might push the commercial
operators in Ethiopia to opt for an efficient and effective dispute resolution
mechanism. This would only mean a good reason for the development of

commercial arbitration in the dispute settlement modalities of Ethiopia.

Likewise, Ethiopia’s accession to the WTO could also be considered as one
of the opportunities for the development of commercial arbitration in

Ethiopia. Some sources indicate that Ethiopia is going to accede to the WTO

76



% Ethiopia’s membership to the WTO would

hopefully in the near future.
entail larger number of commercial disputes that have to be accommodated
within the Ethiopia’s legal and institutional framework. Otherwise, foreign
investors or businesspersons may resort to external or international legal
frameworks and institutions. Thus Ethiopia needs to reform the laws and
institutions to properly address those questions that may arise along with its

WTO accession. This in effect means another potential opportunity for the

development of commercial arbitration in Ethiopia.

2- Government support could also be considered as one opportunity for the
development of commercial arbitration in Ethiopia. It seems that the
government 1s becoming conscious of the importance of adopting alternative
dispute resolution mechanisms as part of the justice system reform. The
Ministry of Justice has currently prepared a comprehensive draft arbitration
and mediation law which is based on the detailed study of many countries’

5 The Minister of Justice, is also recently

laws and domestic situations.
stated, in his keynote address at the opening of an ADR work shop, that
“with out implementing ADR it would be difficult for sure to say it is
possible to make the justice system in general and the judicial system in

particular meet the desired objectives.”"

*"The General Council established a Working Party to examine the application of Ethiopia on 10
February 2003. The Memorandum on the Foreign Trade Regime was circulated in January 2007. The

Working Party has not yet met.

*®Draft Arbitration and Mediation Proclamation of Ethiopia, soft copy with the researcher.

*% The Daily Monitor, vol.14, no. 305, Addis Ababa Ethiopia, Saturday- Sunday, Dec.29-30, 2007.
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Oromia Supreme Court has recently, as part of the Business Process
Reengineering package, adopted within the court itself a mediation -
adjudication program, which means that certain categories of cases will be
referred to a certain bench which would first try to mediate the parties, in
case the parties fail to agree the same bench would have the power to

S Although the project is not yet completed it shows

adjudicate the matter.
the extent to which some of the state judiciary is also laying the foundation

for the development of extra judicial dispute resolution mechanisms.

3- Increased awareness of the legal community on the nature and advantages
of extra- judicial settlement mechanisms: As opposed to the lawyers already
practicing, a great number of law graduates today are equipped not only with
the skill of orthodox court litigation, but also they are equipped with a fair
understanding of extra judicial settlement mechanisms, commercial
arbitration. Alternative dispute resolution mechanisms are incorporated in
the curricula of today’s law schools. Therefore, a graduate will have a better

understanding of the subject when he/she goes to practice.

Given the current problems and the perceived and real opportunities for the
development and utilization of commercial arbitration in Ethiopia, the next
question is whether we can promote the development of commercial

arbitration in Ethiopia and the question of how to promote it.

7 Interview with one of the Oromia Supreme Court BPR Committee members and my personal
observations as head of the Judges Administration at Oromia.
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As stated earlier in chapter two of this work, commercial arbitration has a
number of advantages compared to court litigation. As opposed to litigation,
arbitration is a speedy and confidential dispute resolution mechanism. It is a
flexible mode of resolving disputes in that the parties to the dispute can
easily adopt the procedure to their own demands. It enables the disputants to
choose arbitrators of their own selection, on whose skill and expertise the

parties owe full confidence.

In addition to the poor state of the courts in Ethiopia, which necessitates the
resort towards commercial arbitration, there is a strong reason for the
business communities in Ethiopia to opt for commercial arbitration as an
alternative dispute resolution in Ethiopia. Therefore, there is a strong reason
to take remedial action to promote commercial arbitration in Ethiopia. The
question is how to alleviate the cxisting problem affecting the use and
development of commercial arbitration in Ethiopia. The following part deals
with some of the major measures that should be taken for the success of

commercial arbitration in Ethiopia.

5.2. Possible measures

1. Awareness creation, Promotion and advocacy works:

As stated time and again, lack of awareness is one of the major factors
affecting the development and utilization of commercial arbitration in
Ethiopia. It has been so long since the legal framework is set for commercial
arbitration in Ethiopia. Recently arbitral institutions are also established.

Despite all these, the existing laws and institutions are under-utilized. The
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most important point here is how this awareness creation and promotion
works have to be done. Awareness does not come by itself. It requires the
effort of governmental and non governmental institutions, namely: the civil
societies, government offices, Chamber of Commerce and other trade and

professional associations.

Government should assume a leading role in the promotion of alternative
means of dispute resolution including commercial arbitration, because
implementing alternative dispute resolution mechanisms would help the

government’s effort at improving the countries justice system.

In this regard, Ethiopia should learn from the experience of other African
countries such as Ghana, Nigeria, Cameroon and South Africa®®. In Ghana,
for instance, the University of Ghana law faculty has a program which plays
a pioneering role in advancing the knowledge and skill so that more ADR
techniques can be infused into different levels of the administration of

2% In addition to that, Ghana has developed programs such as ‘media

justice.
week,” in which the media companies provide air time for an ADR task

force set by the chief justice of Ghana, to appear and educate the public on

live television and radio.*'’

In addition to the Multi-Door Court House system which has generated

significant international attention and praise, much is to be learned from

*® Alternative Dispute Resolution Services: A Guide For Investors, 2003 Commercial Law

Deve
209 14
210 14

lopment Program US Department Office
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Nigeria which conducts intensive training on general and specialized

trainings both for lawyers and non-lawyers.”"’

This task of creating awareness should also be made to the public at large,
who may potentially make use of commercial arbitration. In terms of
geography too, until now the efforts made by the existing arbitral institutions
is restricted to Addis. Today many commercial centers and large towns are
being created. Ethiopia is today a federal state comprised of nine

212

autonomous regions.” ~ All these regional administrations have legislative,

executive and judicial powers with in the respective power given to them by

the federal constitution.’"

Potentially all these regions have different laws
and institutions. Therefore, any promotion and advocacy work in relation to

commercial arbitration must take these factors in to account.

Since some of the problems relating to attitude may also emanate from lack
of sufficient knowledge on the nature and advantages of extra- judicial
settlement mechanisms, awareness creation and advocacy works should
intensively be undertaken in Ethiopia. For that matter, formal and informal
associations may be utilized, such as the local chamber of commerce, Iddir
and iqub and other associations. Traditionally before the incorporation of

modern laws and state machinery, the idea of resolving one’s dispute extra -

211
Id
?The Constitution of the Federal Democratic Republic of Ethiopia 1995, Procl. No.1/95,FEDERAL
NEGARIT GAZETA, year |, No. 1, Art. 46.
213 1d Art. 50(1) & (2).
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judicially was widely practiced among Ethiopian People. This suitable

cultural background must be utilized to enhance the awareness.

2. Promotion of Institutions:

As earlier stated, lack of institutions is another major factor affecting the
development of commercial arbitration in Ethiopia. 61.5% of the total
respondents have mentioned that there is lack of institutional set-up
supporting commercial arbitration in Ethiopia. As it has been elaborated in
chapter four above, the role of institutions (arbitral) is not limited to the
actual conducting of the arbitration proceeding. They also play a significant
role in creating awareness. In Ethiopia there are only two arbitral institutions
established in Addis. Despite the fact that these institutions are not yet
utilized, probably due to lack of knowledge as to their existence, these
arbitration centers should spread out their branches, and new institutions
should be established in the different regional states of the country. Professor
Tilahun Teshome®'* argues that such institutions are demand driven. In other
words, unless there are people who demand their service it would be
unprofitable for these private disputes resolution centers to create their

branches or to establish themselves outside Addis.

There 1s some truth in the above assertion, however; it 1s the mandate of
every one who wants to see effective, efficient and accessible justice in

Ethiopia to support the development of private dispute resolution

214

Interview with Ato Tilehun Teshome, supra note(182 )
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mechanisms in Ethiopia. This should not be left to those private institutions
who sell their ADR services for profit. Governmental and non-governmental

institution should lend their hands in this respect.

Arbitral institutions may be established independently or as part of the
different chambers of commerce in Ethiopia. Specialized and sector
(industry) specific arbitration centers may also be established. For instance,
in Ethiopia the newly flourishing businesses such as the construction and real
estate, banking and insurance and agri-based industries such as the
horticulture and cut-flower industries could set up their own sector specific
arbitration centers, to resolve dispute among each other and with government

offices.

As sated above, geographically too, each state needs to have its own

arbitration centers. Ato Tamiru Wondim Agegnehu®"”

stated in this respect
that it is high time for commercial arbitration mechanisms to flourish in
Ethiopia, because with the development of trade and commerce in Ethiopia,
disputes might arise among businessmen in different regional states of
Ethiopia, since issues relating to conflict of laws might arise, the simplest

way is to get their conflicts resolved through private dispute settlement

mechanisms, of which there should be the center.

25 Interview with Ato Tamiru, supra note (200).
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Such institutions could be integrated as part of the formal judicial dispute
resolution fora. A good example is the multi-door courthouse model, which
originally started in the United States, and is currently adopted in some
African countries such as Nigeria and Ghana.”'® In Nigeria, the Lagos state
judiciary has adopted the Lagos multi-door courthouse system in which cases
are referred to the appropriate dispute resolution fora, including litigation.m?
Such scheme is currently expanded to all the thirty — five regions of
Nigeria.'® Such schemes play a significant role in the development and

utilization of alternative dispute resolution mechanisms such as arbitration if

adopted in our country too.
3. Legal reform

Ethiopia has arbitration law, primarily as part of its Civil Code and Civil
Procedural Code that regulates the settlement of differences by arbitration
and the enforcement of arbitration awards in Ethiopia. The problem is with
the comprehensiveness of the law. In other words, Ethiopian law of
arbitration is not detailed. It does not address all the issues that need to be
addressed by the standards of modern arbitration statutes. There is no
separate arbitration law of Ethiopia, provisions in relation to arbitration are
scattered in the different codes for one reason or another, lack clarity and

?Furthermore, the country has not yet

sometimes contradict each other.
adopted the major international conventions and the Model Law Rules. As a

result, some of the modern arbitration rules and concepts as incorporated in

the major international conventions and institutional rules are unknown to

216

ADR services, cited at supra note ( 208.)

274
28 14
*1% See the discussions earlier made in chapter 3 of this work above.
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the Ethiopia law of arbitration. Consequently, our law of arbitration seems

longing for some reform.

Therefore, Ethiopian law of arbitration should be reformed in such a way
that there is a separate, comprehensive and modern arbitration law in
Ethiopia. On top of that Ethiopia has to adopt the New York Convention on
the Recognition and Enforcement of Foreign Arbitral Awards and the Model
Law Rules. The Mode Law Rules are basically meant to ensure uniformity in
international arbitration law rules, which Ethiopia has not yet adopted. But
the concepts, incorporated in the Model Law Rules are very important even
for domestic arbitrations so that, today they are adapted in many national
arbitration statutes. With respect to the New York, Convention, as stated in
chapter four above, arbitration awards made in Ethiopia may not be
successfully enforced elsewhere unless Ethiopia becomes a party to the New

York Convention.

4. Promoting the quality and integrity of arbitrators and the arbitration

system:

In addition to the general qualifications as implied in Art. 3340 of our Civil
Code, requirements relating to the minimum skill and experience to be
attained by a person to serve as arbitrator, should be set in advance. As
stated in the preceding chapter this issue should not fully be left to the parties
to the dispute or to the specific arbitral institutions. There should also be a
code of conduct to regulate the behavior of persons serving as arbitrators.

The do’s and don’ts should be set in the law. In this respect, arbitral
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institutions may have their own code of conduct to regulate persons on their
list of arbitrators. The problem lies in relation to ad-hoc arbitration which is
un-regulated in Ethiopia. The minimum and maximum fees or at least the
rate should also be determined by law. Otherwise, if left to the
determination of individual arbitrators or arbitral institutions the system may

be abused.

In this respect, an association of arbitrators could serve as an ideal solution to
regulate the conduct of its members and in rendering trainings and
accreditation of potential arbitrators. This could serve as one means of up
holding the quality and integrity of individual arbitrators and the arbitral
system. In Nigeria and Ghana, for instance, the chartered institute of
arbitrators gives an intensive training for potential arbitrators and gives
accreditations to trained mediators and arbitrators to practice.””® Such
schemes are very important, because parties requiring arbitration services
will have the chance to select the most qualified arbitrators, perhaps in a

specific sector relating to the matter in dispute.

ZZDId.
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Conclusion

Commercial arbitration is a mode of resolving business disputes by which
the parties to a dispute refer their controversies to the determination of third
party neutral, called arbitrator(s). Commercial arbitration is primarily
consensual. It is based on the consent of the parties who undertakes to agree
to resolve their conflict through arbitration. The parties may refer to the third
party neutral, an existing dispute. They may also agree to refer a dispute

arising out of the contract in the future.

Unlike the rigid court procedures to which the parties to a dispute are obliged
to adhere, arbitration proceedings are generally flexible. In arbitration the
parties to the dispute have an opportunity to participate in the selection of
arbitrators in whose skill and expertise the parties owe full confidence. , As
opposed to the pre-set strict court procedures, the parties to an arbitration
proceeding can design their own procedure. This would enhance the speed
by which conflicts are resolved. Confidentiality is another feature of
commercial arbitration. In contrast to court proceedings which in principle

are public, arbitration proceedings are private and confidential.

Despite the aforementioned advantages of commercial arbitration, the actual
utilization of commercial arbitration by business persons in Ethiopia is
insignificant. The business persons in Ethiopia do not have sufficient
knowledge on the nature and advantages of commercial arbitration. Part of

the society as they are business persons in Ethiopia are entrenched in the
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culture of litigation. Winning a case in a court is considered as a mark of
courageousness. Furthermore, there are lack of institutions that promote the
development and utilization of commercial arbitration in Ethiopia. The two
institutions that are recently established in Addis Ababa are less known to
the business community in Addis Ababa; leave alone to the rest part of the

country.

There is also a problem of law. The Provisions of the Civil Code on
Arbitration are sketchy and lack comprehensiveness. The rules relating to
arbitration are also scattered in the different laws of Ethiopia, namely; the
Civil Code, Commercial Code, The Civil Procedure Code and Maritime
Code. On top of that, the Ethiopian law of arbitration is very old. It has been
about 50 years since arbitration law is passed as part of the Ethiopian Law.
However, new developments on commercial arbitration due to the changing
modalities of international and national commercial transactions are not
incorporated in the Ethiopian law of arbitration. In view of the many changes
in international and national commercial transactions, the Ethiopian law of

arbitration requires some reform.

The quality and integrity of arbitrators is also another factor affecting
commercial arbitration in Ethiopia. There is no code of conduct of arbitrators
in Ethiopia. There is neither registration nor certification of arbitrators in
Ethiopia. The cumulative effect of all these problems makes the future

development of commercial arbitration gloomy. Therefore, if commercial
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arbitration is to serve as a practicable alternative to litigation, in view of its
advantages, some measures should be taken, namely; awareness creation,
promotion and advocacy works, reforming the Ethiopian law of arbitration,
promoting institutions and improving the quality and integrity of arbitrators

are the major ones.
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head at Addis Ababa Chamber of Commerce.

Interview conducted on February 5, 2008 with Ato Fikedu Petros, formerly a legal

expert at Addis Ababa Chamber of Commerce Arbitration Institute.

Interview conducted on February 4, 2008 with Ato Tilahun Teshome, Associate

Professor at Addis Ababa University, Faculty of Law.

Interview conducted on February 18, 2008 with Ato Charinat Hordofa, Attorney at

law
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Interview conducted on February 18, 2008 with W/ro Kibebe W/Medhin, Director of

AA Chamber of Commerce Arbitration Institute.
Interview conducted on February 21, 2008 with W/ro Haragewoin Ashenafi, Project
& Training coordinator and Acting director of the Ethiopian Arbitration and

Conciliation Center at the time of conducting this interview.

Interview conducted on February 20, 2008 with Ato Tamiru Wondim Aganehu,

Attorney at Law & President of Ethiopia Bar Association.
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Questionnaire

A. The title of the thesis is:-

“The Prospect of Commercial Arbitration in Ethiopia: A Practice Oriented
Study”

B. Purpose of the Research

The researcher is a post graduate student in AAU Law Faculty, and is
currently conducting a research to write his LL.M thesis in partial fulfillment of
the requirements for the LL.M Degree.

The purpose of the research is to examine whether arbitration is used as an
alternative dispute resolution mechanism among business persons in Ethiopia
and if not, to identify the main problems with the current practice of commercial
arbitration in Ethiopia and to come up with some suggestions. The research is
partly evaluative in the sense that, it evaluates the current status of commercial

arbitration in Ethiopia and will try to suggest the possible solutions.

Instructions
- You are not required to write your name.
- Please mark with ( V) symbol in the box that constitutes your choice for each
question.
- You can have more than one choice where appropriate.
- You are kindly requested to respond to the questions after carefully understanding
what they mean.

- Please bear in mind that the quality of the research depends on your contribution.

Part 1
Personal Data

Age Sex Profession

Qualifications




Part 11

Commercial dispute resolution is advantageous compared to litigation.

O Yes O No

If your answer to question number (1) is a “yes”, what advantages do you
think commercial arbitration does have compared to court litigation?

00 Commercial arbitration enables parties to select judges (arbitrators) of
their

choice in whom they have confidence as to their expertise.

00 Confidential nature of dispute (process, outcome).

[ Flexibility (parties have the right to set their own procedure).

[ Expeditious settlement of disputes.

[ Less costly

O Others: please state if there are any advantages you deem

mentionable

If your answer to question number (1) is a “yes”, do you think commercial
arbitration is used as a popular method of dispute resolution among business
persons in Ethiopia?

O Yes L No

If your answer to question number (3) is “no”, why do you think is
commercial arbitration not popularly used as an alternative dispute resolution
mechanism in Ethiopia?

O Lack of sufficient law on commercial arbitration

O Lack of arbitral institutions (arbitration centers)

O Lack of awareness on the part of business persons, lawyers, the judiciary

and the society at large

[ Attitude of lawyers and judges

00 Lack of cases requiring the special expertise and knowledge of arbitrators

O Efficiency and effectiveness of the litigation system in Ethiopia



O Lack of confidence in the integrity (independence and impartiality) of
arbitrators

O Lack of trained arbitrators

O Please specify if there is/are any other

reason/s

If your answer to question number (4) is a problem of law, what problems
and/or gaps do you think are there in our law on arbitration (provisions of the
Civil Code and of the Civil Procedure Code) that have impeded the development
of commercial arbitration? Please state your

views

If your reason for question number (4) is lack of arbitral institutions, what do
you think of the existence of Ethiopian Arbitration and Conciliation Center and
the Addis Ababa Chamber of Commerce Arbitration Institute? Do you believe
that these arbitral institutions are known among the business community in

Ethiopia?

If you are an advocate or private lawyer, have you ever advised your client
of using arbitration instead of going to court for litigation?

O Yes 0 No

If your answer to question number (7) is “no”, why not? Kindly state your

reasons?

If you are a judge of a court of law, have you ever proposed to parties to
resolve their cases using commercial arbitration?

O Yes 0 No



10.

L.

12

13,

14,

13.

16.

1

If your answer to question number (9) is a “no”, why not? Please state your
reasons
Have you ever involved in an arbitration proceeding as an arbitrator?
O Yes O No
If “veg” how many
times?
If your answer to question number (11) is a “yes”, what common problems

do you observe in the current practice of arbitration in Ethiopia? Kindly state

your views

Given the advantages of commercial arbitration you might state and the
current state of commercial arbitration in Ethiopia, do you suggest that some
changes have to be introduced in the law and practice of commercial arbitration
in Ethiopia?

O Yes 0O No

In what way do you think should the law and practice of commercial
arbitration in Ethiopia be reformed? Please state the

ways

Do you think the future of commercial arbitration in Ethiopia is bright?

O Yes 0 No

If your answer to question number (16) is a “yes”, what opportunities do you
think are there? Please state the
opportunities

Contact address of the researcher
Mohammed Nure

P.0.Box 55946

Addis Ababa, Ethiopia

You are kindly and respectfully requested to fill the questionnaires as soon as

possible. Thank you very much for your cooperation.
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