



























































































































































































































































































































































































































































sufficient. For this reason, ADR mechanisms are being modernized and institutionalized in

different jurisdictions throughout the world.

The primary preference to resolve investment and commercial disputes among the modern ADR
mechanisms has been Modern Arbitration. But, modern arbitration is becoming more rigid and
expensive; even, in some cases, more expensive than court litigation. Consequently, more

attention is being given for other interest based ADR mechanisms like mediation.

Mediation/conciliation is an interest based mechanism in which parties try to keep their interest,
not their legal right. It is an extra legal mechanism involving different creative procedures in
order to help parties reach a mutually accepted settlement. What matters is that the settlement
should be acceptable to both parties. Therefore, mediation changes the ‘zero sum game’ of

litigation to ‘value creating’ agreement between parties. ..

Modern Mediation/conciliation is a well-known dispute settlement mechanism in commercial
and investment disputes in today’s world. Many jurisdictions and international agreements also
provide for the use of mediation/conciliation where disputes arise. This is because mediation can
be more efficient in terms of time and cost and maintains/ improves/ the future relationship of

disputants.

Modern mediation/conciliation usually requires appropriate legal framework that regulates the
role of third party neutrals & legal advisors, formal integration with court systems, enforcement
of the agreed settlement, accreditation of professional mediators, etc. It also can be either
institutional or ad hoc. Institutional mediation is a mediation process under a permanent entity

using its procedural rules and facilities.

In Ethiopia, resolving disputes of any kind, be it civil or criminal, through ADR mechanisms is
not uncommon. Different societies across the country have had their own traditional ADR
mechanisms that have been used for centuries. Modern ADR in general and modern

mediation/conciliation in particular, however; is a recent phenomenon.

The 1960 Civil Code contains some provisions for Arbitration and Conciliation. Subsequent
legislations like the Ethiopian Chambers of Commerce and Sectorial Association Establishment

Proclamation No. 341/2003 and Proclamation to Provide for the Establishment of the Ethiopia
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Commodity Exchange Proclamation No. 550/2007, also provide the possibility of establishing a
dispute settlement organ that may try to resolve disputes among their members using Arbitration.
In the above laws, however; there is no mentioning of mediation. Modern and institutional
mediation has no legal frame work in Ethiopia. But, it is possible to take legal provisions that
regulate conciliation as legal rules governing mediation for conciliation and mediation are
usually mean similar concepts. These provisions of the Civil Code, however; are not, by any

means, sufficient.

Despite the insufficiency of the legal frame work, there have been some institutions that render
institutional mediation in Ethiopia. These are: the former Ethiopian Arbitration and Conciliation
Center; the Arbitration Institute of Addis Ababa Chamber of Commerce and Sectorial
Association, Court Annexed Mediation Centers at the Federal Courts and the Ethiopian
Commodity Exchange. But currently, only Arbitration Institute of Addis Ababa Chamber of
Commerce & Sectorial Association and Court Annexed Mediation Centers at the Federal Courts
are offering formal and institutionalized mediation service. Even in those centers, only few cases

have been settled through mediation. The centers are also bound by various problems.

In the face of mal-functioning court system and growing role of the commercial and investment
sector in the economy of Ethiopia, mediation is, potentially, a very important mechanism to
settle commercial disputes& investment disputes. For a better performance of the commercial
sector in the country, there should be a broad based institutionalized ADR mechanism in general
and Mediation in particular. Side by side with strengthening the current mediation centers, the
establishment of Private Mediation centers should be encouraged in the country. This in turn
requires a firm political commitment from the government; in depth need assessment to identify
the problems of the court system and offer alternative means by mediation centers; a legislative
reform to create friendly legal environment for mediation centers and awareness campaign about

the advantages of mediation targeting the business community.
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5.2. Recommendations

Courts in Ethiopia are bounded by several problems. Among these problems are delay,
inaccessibility, poor staffing, poor logistical provisions, intervention from government,
corruption, non-predictable decisions, etc. The number of cases including investment and
commercial disputes, one the other hand, is increasing from time to time. Nowadays, ADR
mechanisms are becoming important mechanisms to resolve investment and commercial disputes
in the world. Mediation as an extra- judicial dispute settlement mechanism is also becoming
more popular and being modernized & institutionalized. But, in Ethiopia, modern ADR
mechanisms in general and mediation in particular are under used. In addition, lack of
appropriate legal and policy frame works for the proper functioning of mediation in the country
is another constraint. Hence, for the proper use of modern and institutional

mediation/conciliation in the country, the following measures should be taken.

1. The government should consider its policy towards modern ADR mechanisms in general and
modern & institutional mediation in particular.

Currently, little attention is given for modern and institutional mediation. Firstly, to the
knowledge of the researcher, there is no ongoing revision of laws regulating mediation. The
draft law proposed by Addis Ababa chamber of commerce and sectorial association has not
also been given proper attention so far. Further, Court Annexed Mediation Centers at Federal
courts are left without considerable governmental support following the dissolution of the
former Ethiopian Arbitration and Conciliation center. Therefore now, the government should
re-consider its policy towards modern and institutionalized mediation.

2. Unlike traditional mediation, modern and institutional mediation needs appropriate legal
frame work. Accordingly, appropriate legal reforms should be made in Ethiopia.

a. In Ethiopia, judicial powers are vested in courts at various levels. In addition, other
legally established institutions may have qausi-judicial power. No institution which has
not been given the power, however; can exercise judicial or qausi-judicial power. Even if
resolving disputes using mediation is not exercising judicial power in strict legal
language, a mediation institution, while resolving disputes using mediation, is taking the
role of courts. Therefore, it is better to have a law that expressly provides that an

institution that resolves disputes through modern mediation can be established.
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b. Mediation by its nature is a voluntary mechanism. But, with a growing number of cases
coming before regular courts, numerous countries are introducing compulsory mediation
in their legal systems. Accordingly, parties in a dispute should first attempt to resolve the
dispute through mediation before they rely on binding mechanisms like litigation. This
may also increase the awareness of the public on the advantages of mediation. In
Ethiopia, courts are overburdened by flowing cases. A judge in a Federal Court is now
holding 588.58 cases annually and/or73.44 cases monthly. The public in general have
also little awareness not only about the advantages of modern mediation but also the very

| possibility of resolving mediation using institutional mediaﬁon. Thus, in order to reduce
' the work load of Judges and increase the awareness of the public on the advantages of
mediation, compulsory mediation should be introduced by law.

c. Mediation is an extra-legal mechanism. Parties in mediation gets what they negotiate, not
what they are legally entitled. Due to this reason, a person who is directly to engage to
mediation proceedings should have the power to make actual compromises. In case
individuals are party to mediation, the individual should have either the right to expose
the disputed amount without consideration or should be specifically authorized to engage
in mediation. In case an organization is a party, the individual who is to participate in the
process representing the organization should have a specific authorization from an
appropriate organ of the organization. These issues should also be sanctioned by law.

d. There are some major principles in mediation that help the proper function of mediation
process. Principle of confidentiality is one of these principles. According to the principle,
any communicated information in the mediation process should not be admissible
evidence before binding dispute settlement forums. This requirement of confidentiality
enables parties to discuss their issue openly and frankly. In Ethiopia, there is no
comprehensive written evidence law. Hence, this principle should be sanctioned by law
so that parties are not left to the discretion of mediation centers or judges/arbitrators as
the case may be.

e. Some individuals like incapable persons may need a special legal protection and any
dispute involving such individuals is better to be decided through judicial mechanisms. In

addition, some cases may involve Constitutional rights. Constitutional civil rights, on the
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other hand, should not be subject to negotiation. Therefore, the law should try to
enumerate cases that should not be resolved through mediation.

f.~ The government in Ethiopia is still a dominant player in the Economy. It has numerous
existing state enterprises and is working to establish new ones. As a result, the
government may be party in various disputes. In addition, in investment disputes, the
government is usually a party. In such situations, government officials are to engage in
negotiation representing an enterprise or a government office when disputes are to be
resolved through mediation. Nonetheless, since corruption is regarded as a major problem
in Ethiopia, allowing officials to riesolve disputes using mediation, which is an extra-legal
and extra-judicial mechanisms, rinay pave a way for corrupt practices. Thus, the law
should device mechanisms to close this hole. The writer believes that requirement of
transparency in mediations involving public interests should be provided by law. It may
be argued that this may harm other major interests like privacy of not only the enterprise/
government office/ but also the other party in the dispute. But, the problem of corruption
should be given more weight.

g Modern and institutional mediation should also be integrated to the court system. Unless
the two systems are integrated, there may be various problems. For example, an
individual who is trying to resolve a dispute through mediation should not lose its right to
bring legal action due to period of limitation while he was attempting mediation.
Accordingly, such issues should be sanctioned by law.

h. Finally, lawyers can play an important role for development of modern and institutional
mediation if they are made players in the process. On the other hand, they may bring the
adversarial procedure that is common in litigation to mediation proceedings. Therefore,
appropriate legal regulation should be put in place based on intensive research.

3. There are at least two functional ADR centers which are actually rendering mediation
services in Ethiopia. They are Court Annexed Mediation/Conciliation Centers at Federal
Courts and the Addis Ababa Chamber of Commerce and Sectorial associations Arbitration
Institute. However, they have their own short comings. Therefore, the following measures

should be taken.

a. Concerning Court Annexed Mediation Centers :
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6. Nowadays, ADR mechanisms are becoming sources of foreign exchange. Different
countries are establishing international and regional ADR centers that hosts disputes
between/among various international actors. Addis Ababa, as the seat of the African Union,
African Economic Commission and various other international and regional organizations,
can have a prospect to host an international ADR institute. Accordingly, concerned organs

should consider the issue soon.
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- Due attention should be given for the functioning mediation centers. First of all,
appropriate logistical and human resource imputes should be provided. Accordingly,
at least, one mediator/conciliator and a clerk should be assigned to such centers. At
Lideta First Instance Court, for example, an assistant Judge is assigned to serve as a
mediator & clerk in the mediation/conciliation office in addition to his responsibility
as an assistance judge. Avery small class that lacks appropriate furniture is also
allotted to the mediation/conciliation office. In addition, the Court Annexed Centers
should consider the participation of external ‘mediators’ in the process. Accordingly,
they should consider keeping a roster of potential mediators among which disputing
partles may choose. Moreover, there should be a supervisory organ that follows up
the performance of such centers. Further, appropriate directives should be issued for
the proper functioning of the Court Annexed Centers. These directives among others
should contain rule of conduct for mediators and rules for accreditation of mediators.

- They should be progressively established in all courts of the country and those which
are already established, but not functioning, Like the mediation center at Lideta High

court should be functional;

b. The Addis Ababa Chamber of Commerce and Sectorial Arbitration Institute should also
consider making the service more accessible to the community. Accordingly, the
Institute should work on awareness creations and should Re-consider mediation fees.

4. New mediation centers need also be established. Accordingly:
a. Courts at various levels should consider establishing Court-Annexed Mediation
Centers; and
b.  Chambers of Commerce and Sectorial Associations in major towns like Dire Dawa
and higher educational institutions like Addis Ababa University also should consider
establishing ADR center that renders Arbitration and mediation services
5. At the national level, there should be awareness campaigns about the advantages of resolving
disputes using modern and institutionalized mediation through the public and private media.
In addition, attempting to resolve disputes through mediation before rushing to litigation

should be legally provided as one of the professional obligation of legal advocates.
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