






































































































































































































































































































































political authorities”3'. Investigations in some European countries have uncovered the links

that could exist between money laundering, politics and dirty money.?3?

Under Ethiopian context too, the FIC may be vulnerable to a political pressure from the
executive organ. The independence of FIC should be guaranteed in different ways but it does
not mean that the accountability concept should be forgotten. So, the Ethiopian model of FIC
would suffer no such criticism, had their accountability been for the parliament. Despite these
pitfalls, the FIC has the following major power and functions provided in the anti money

laundering proclamation and its establishment regulation.

.

Collection and Centralization of Information: This is the most crucial function of the
Centre. Collecting and centralizing dispersed information and disseminating such information
will make data matching and tracing money laundering activities easy. Further, the Centre
will play a pivotal role in ﬁlltering and analysis of the information .obtained from responsible

persons as a repository organ.

Investigation and regulation function: the FIC is empowered to investigate cases that
involve money laundering and terrorist financing based on the information acquired from the
concerned body. Some countries like Sweden, Luxemburg and Portugal have designed their
intelligence centre to be involved in investigation and criminal proceedings.?®2 The Ethiopian
FIC. on the other hand. has the power of investigation and it will transfer the case to

competent authorities when there are sufficient grounds to file a suit.

Further, it has to ensure that all responsible persons are acting in compliance with their duties

like record keeping and reporting requirements.

21 1 F. Thony, supra note at 229, P, 271
52 Ibid

23 1bid P.275
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National and International Information Exchange: thc FIC has the power to share
financial intelligence with other financial intelligence units or concerned organs in order to be
effective in the fight against money laundering both at national and international level.
Money laundering is not limited to one’s border. The FIC; therefore, has the power to sign
memorandum of understanding with foreign counter parts or with government agencics for

information exchange.

Awareness creation: it is possible to prevent or reduce crime with the help of society.
Money laundering in the country is a recent phenomenon which is new to professionals let
alone the layman. So the FIC is expected to create awareness about money laundering
activities with its up to date knowledge of laundering operations. Training and awareness on
the role of the responsible persons in combating money laundering. the potential benefits of
doing so and helping bank staffs to detect suspicious transaction are the duty for the FIC to be

more effective in its career.

Alas, the FIC after one year of establishment has two cmployées—" one the Director and the
other a secretary assigned temporarily by the NBE. Therefore, the Financial Intelligence
Centre (FIC), the backbone in the fight against money laundering should be organized

effectively as fast as possible and thus it can play its anticipated role.
b. National Bank of Ethiopia (NBE)

Among those financial institutions. banking is the lionized business that needs due attention
of the government. It has its own distinct features as compared with all other traders. A
banking company mainly deals with the money of a large numbqr of depositors who have
hardly any say in the business affairs of the bank with whom they deposited their money. It is
palpable that NBE is the main responsible body to regulate banks and other financial

institutions. It has to foster monetary stability and sound financial systems as are conductive
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to the balanced growth of the country’s economy. The regulation and supervision of banks

about money laundering is not exclusively given to the FIC.

The NBE has issued a directive on CDD to enable banks cope up with money laundering and
other unlawful activities. In this directive, it provides that any training to bank staffs about

money laundering should be reported to the NBE at the beginning of each fiscal year.

On top of this, the FIC, in relation to financial sectors, is obliged to act in consultation with
the NBE.?34 "This kind of approach is the one to be appreciated due to the fact that the FIC is
inexperienced in both bank supervision and financial inspection. However, such approach
may bring conflict unless there is a clear delineation of points to be consulted by the NBE.
The legality of such consultation duty may also be contested. There are powers exclusively
given to the FIC by the AML proclamation but the regulation imposes an obligation upon the
Center to act in consultation with the NBE regarding financial institutions. This takes away
the power of the FIC and obviously the regulation contradicts with its cnabling proclamation.
Therefore, the FIC may not be obliged to comply with such consultation duty and it can act
independently. This necessitates the reconsideration of the laws to reconcile the conflict

accordingly.
4.5.5. International Cooperation

As the financial systems of the world are increasingly interconnected and the Ethiopian
financial sectors too, international cooperation has been and must continue to be fundamental
in curtailing the growing influence of serious transnational organized crime and the

laundering of the proceeds of such crime.

#4 FIC Establishment regulation No 171/2009, Art 15
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Money laundering by its very nature is an international activity that requires, above all,
seamless cooperation among states. Having all rounded cooperation framework helps to
prevent, direct and prosecute money laundering in one’s domestic financial system because
launderers are always searching for countries with lax AML regime or limited international

cooperation regime.

In order to get the benefits from international cooperation, Fthiopia should establish a strong

FIC and be a signatory member to international conventions regarding money laundering 23

The AML Proclamation provides for international cooperation among courts and competent
authorities in Ethiopia with their counterparts in other countries.236 Despite this fact, there is
no specific provision that will help to implement such cooperation. For instance, it allows
extradition but no other provision on how to implement such matter and hence the FDRE
Criminal Code comes in to play. Provisions in the Criminal Code don’t entertain special
features of money laundering and it does not go in line with FATF standards.
Recommendation 37 of the FATF requires for mutual legal assistance even without dual
criminality or with flexible requirecment for dual criminality but as stated under Art 21(2) of
the Criminal Code, Ethiopian nationals will be tried if their act is crime under Ethiopian law
but extradition is impossible at any condition. Regarding properties derived from crimes
committed in forcign countries, such -wil! be tried in Ethiopia with d'ual criminality

requirement as per Art 11 of the AML proclamation.

It therefore, can be concluded that though the proclamation believes on international

cooperation, the provisions contained in it are not sufficient to govern issues that may arise as

3Currently, Ethiopia is not a member to the FATF or other regional anti money laundering initiatives. In
relation to other interrelated matters. Ethiopia is a party to the UN Convention against Corruption, UN
Convention against TOC (2000). the 1988 UN Drug Convention and the UN Convention to the Suppression
of Financing of Terrorism as of June 20, 2010

B¢ AML Proclamation, Art 12
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a consequence of request for international cooperation. The provision about international
cooperation is gencral that needs detail explanation and hence the lacunae in the law for
international cooperation may create a gap for launderers to use the country and its banking

system for laundering activities at international level.
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Conclusion

Money Laundering has been described as a “dirty needle’ injected and infecting legitimate
markets with the disease of voracity basically through the financial system aggregated into
one or more accounts of seemingly legitimate business venture and then ‘wired’ into

somewhere else in the world.

Money Laundering, the process of disguising illegitimate money into the legitimate economy.
is the headache for countries and the world at large. It clearly becomes endemic to country’s
social, economic and political frameworks: it ultimately affects and often subverts not only
banking and other financial institutions but also both multinational corporations and small
businesses, legislatives and law enforcement officials, lawyers and Judges, politicians and

high ranking officials as well as newspapers and televisions.

Money laundering takes place virtually in every country and territory of the world and the use
of banking sector for this purpose has been and still is the pionccf' choice for launderers. In
response to the growing concern about money laundering, the international community has
acted on many fronts to thwart the efforts of launderers. FATF. the UN Vienna Convention of
1988 and the Palermo Convention (2000) are among others to be mentioned in the fight.
Whereas FSRBs, the Wolfsberg Principle and Organization of American States (OAS) are

among the regional initiatives that take the lion’s share in combating money laundering.

With the mounting proliferation of banking sectors in Ethiopia and advancement of
technology, complexity and erudition of financial service is escalating from time to time and
so money laundering as we]‘l as other criminal activities endangers the sector and the country
at large. Together with this, Ethiopia is on the way to join the World Trade Organization

(WTO) in which the involvement of foreign investors in the financial sector may be an
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inevitable fact. The role of banks free from money laundering activitics in the Growth and

Transformation Plan (GTP) of the country is also invaluable.

Due to the clandestine nature of money laundering and the absence of consolidated data, it is
impossible to extrapolate the amount of money laundered in Ethiopia; however, there are
indications that money laundering is taking place in the country. Corruption, smuggling and
contraband as well as tax evasion are the major threats to the country that badly need money

laundering activities and banks have been wittingly or unwittingly participants in the process.

The Ethiopian law promulgated to fight the calamitous- money laundering, has been
discussed so far and it can be concluded that it is not fully-fledged and does not go in line
with some internationally accepted principles as propagated by international initiatives. The
provisions concerning confiscation, corruption and terrorist financing nexus with money
laundering, and the insufficiency of the anti money laundering law in relation to banking

sector needs, no doubt, reconsideration.

The law concerning KYC requirements, CTR, STR and other preventive measures suffer
lacunae and such gaps create a fertile ground for money launderers to exploit the banking
system. The issue of payment systems in the banking sector and the emergency of contactless
technologies necessitate emphasis on money laundering maters but no law in the country
about payment system. Regulation, supervision and international cooperation are also other

worthy points that have been discussed so far.

All in all, the anti money laundering law of the country in general and those provisions to
fight money laundering in the banking sector in particular are not sufficient to fight it and its

dire consequences and the following recommendations are made accordingly.

105



Recommendations

& . . . . . N Wi a .
** The provision in the Criminal Code that criminalizes money laundering excludes a
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number of offences that should be included as predicate for money laundering. The law
needs to be amended in order to make the provision full- fledged. So, the country should

criminalize money laundering adequately.

Considering the special features of money laundering, the law about confiscation should
be included in the anti money laundering proclamation rather than cross-referring to the
anti corruption law. In doing so, the law should give priority for value confiscation over

object confiscation unlike the anti corruption law.

The law concerning unexplained property in the anti money laundering proclamation
shifts the onus of proof to the defendant. This obviously contradicts with the supreme law
of the land and its constitutionality would be contested. Reconciling the provision to go in

line with the constitution is a demanding requirement that must be made.

Accession to the World Trade Organization (WTO) may pave mechanisms to force
member countries (o criminalize money laundering. Further liberalizing the banking
sector by itself is not a cause to facilitate money laundering but the form of entry of those
foreign banks may creaté some gap for laundering activities. Thé country therefore should
negotiate on the entry of those foreign banks for opening of branches with no ‘ring

fencing’ provision.

Reducing cash payment system and improving the country’s payment system is another
standard move. However advancement in e-payment system in the banking sector creates
characteristics that may be attractive to money launderers. So law should be made about

payment systems and it should be designed in a way to ensure traceability by
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investigative authorities for investigating individual transactions and international

cooperation should be heightened for this purpose.

Banks should go further about KYC standards when searching for reliable and
independent sources beyond ID card like payment bills, passport etc to avoid identity
fraud. The NBE should also issue guidelines on Know Your Customer, Suspicious
Transaction Report and Cash Transaction Report requirements to avoid the current

lacunae in the law and to bring similar requirements in their operation.

The Disclosure and Asset Registration Proclamation does not require for the registration
of properties in the name of a child above the age of 18 and close relatives of those
political officials and others persons who are required to make registration and disclosure.
This means funds which have been amassed by officials during their tenure will be
transferred to businesses run by their close relatives and children above 18 years of age.
These funds then “washed” by infusion into the banking system. Therefore, the law should
be amended in order to include such persons and it would achieve its objective that

includes fighting money laundering.

The law provides special and additional requirements for banks to establish business
relation with Politically Exposed Persons (PEPs) which must be approved by a senior
management member of the bank. However, the definition given for the word ‘Politically
Exposed Persons’ excludes domestic PEPs while it should bc, a major concern of the law.

Thus, the inclusion of domestic PEPs with such requirements is an urgent issue.

Banks are required to report cash transactions in relation to deposits or withdrawals with a
minimum threshold. The requirements, however, fail to include reporting of transfer

which is the most important tool in the laundering process. Further the provision about
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suspicious transaction reporting has also used ambiguous and uncertain words to be

implemented. Therefore, amendments should be made to avoid such problems.

Regarding record keeping, there should be a minimum specific year for maintaining a
record usually 5 years and the Ethiopian National and Archives Library Agency should be
ousted from banking affairs for money laundering purposes. The minimum requirements

to be included in the record should also be precisely provided.

A single information in one country may sometimes be insufficient to make a case
especially in cross border money laundering cases. It is only the arrangement of the
pieces of information in an international puzzle that reveals the whole bicture and this
needs international cooperation. But the Ethiopian anti money laundering law does not
sufficiently address international cooperation in this respect. So the law should include
specific provisions about mutual legal assistance, extradition, and the role of the FIC as

well as the Courts in such cooperation.

The law for the prevention of money laundering and terrorist financing has given power
to the Financial Intelligence Centre (FIC) to issue directives for the implementation of the
proclamation concerning covered persons in the fight against money laundering except
for the financial institutions. However, such directive is still not issuéd by the FIC.
Therefore, the FIC should promulgate the necessary directive concerning non financial
responsible persons in the fight against money laundering in order to give effect for the

proclamation and to fight money laundering activitics through non financial institutions.

Financial Intelligence Centre (FIC) of the country would be more effective if independent
from the executive and it should be accountable directly to the parliament (HPRs).
Despite the fact that it has been more than a year after its establishment. it has not started
its function still. So it should start its function urgently with competent human resource
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and other infrastructure. The cooperation and consultation between the NBE and the FIC
should be delimited specifically so there will be effective cooperation between the two

rather than conllict of interest.
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