






















































































































































































































































































opinion intended to injure human dignity”. Article 29(6) also provides that limitations can be laid

down in order to protect the well-being of the youth and the honor and reputation of individuals.

Once again, those provisions fail to meet the test of restriction on freedom of expression that
they can be necessary in a democratic society. In this regard, “public policy” in article 29/3/ is
not defined and clearly presented; hence, it leaves a room for narrow interpretation of
internationally recognized rights, and they can potentially be used to justify future laws which
may unduly restrict the rights of freedom of speech and pave the way to criminalize defamation

in the journalism product.

4.3.2.2 Criminal Law

Article 613 of the Criminal Code as it has been discussed in chapter two of this research, allows
penalties of a fine or up to one year in prison for defamation. Moreover, Article 486(a) of the
same puts punishment on anybody who “... starts or spreads false rumors, suspicions or false
charges against the Government or the public authorities or their activities, thereby disturbing or
inflaming public opinion, or creating a danger of public disturbances ...”. This article can be
interpreted broadly to deter journalists from focusing on investigative journalism which in many

cases may involve the powerful.

As we can see from the findings from qualitative data above, defamation laws have been felt by
journalists to have been used in Ethiopia to aggravate self-censoring. This is especially evident
when journalists refrain from pursuing investigative journalism in fear of criminal case against

them.

Freedom of the Mass Media and Access to Information Proclamation No. 590/2008
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Defamation laws including that provided in article 43(7) of Proclamation no. 590/2008 could
have a chilling effect on media through self-censorship in the part of journalists as it allows
prosecution of the mass media for defamation against the legislative, executive or judicial
authorities even if those public figures didn’t personally forward the claim. If the media is short
of confidence to criticize the government body at any level, the role the media could play in
watching and reporting the deeds of the corrupt authorities through the investigative journalism
could be in jeopardy. This in turn, may affect the media role in professionally serving the public
interest. The unnecessarily extended court proceedings could by itself bring a chilling effect on
freedom of expression.

This latest version of the media law made some improvements when compared to the previous
ones. Article 43(1) prohibits remanding for further investigation. Accordingly. journalists should
not stay long in prison before the verdict. However, this law also has a tight grip on journalists.
The other article which gives extra power for the government is article 43(7) of the same
proclamation. It gives the right to the government to sue journalists on defamation cases standing
on behalf of people in different organs of the government. According to article 43(7). dealing
with defamatory statements against "constitutionally mandated legislators, executives and
judiciaries will be a matter of the government and prosecutable even if the person against whom
they were committed chooses not to press charge". This is in a sharp contrast with the 2004
Criminal law which underlines that the defamation case appears in the court only when there is a

complaint from the victim.

The compensation for an action of defamation was provided in Proclamation No. 59072008
article 41(2). The compensation was raised to Birr 100, 000.00 from 1000.00 Birr in the previous

proclamation. This could have a shift from the hard news to the soft news where statements are
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safer. This fact was substantiated by the data from the primary sources when it shows the great
majority of the journalists (92.96%) stop reporting on developing news when there is an
imminent threat of taking them to court on defamation basis; where the majority of them (89.43)
prefer to report on soft news to avoid the risk of defamation cases; and where the predominant
number of journalists (78.2%) refrain from pursuing some stories in fear of liability under certain

provisions on defamation.

Refraining is not the answer; they rather should know the concerned provisions and act
responsibly. Serving as the public sphere is not the role to be left simply because a certain media
law puts restrictions. The data. however, reflect the decline in the media side from playing its
role as public sphere. As it was discussed in chapter two, when “the public sphere declined,
citizens became consumers, dedicating themselves more to passive consumption and private

concerns than to issues of the common good and democratic participation.” (Kellner, 2012,p.4).

4.3.3 Research question 3: How do the various defamation laws being applied in the
selected court cases in relation to the media freedom as stipulated in the Ethiopian
Constitution and the pertinent Proclamations, and other International legal
instruments?

It is apparent that two rights are put in the balance of justice when the defamation case is
presented for a verdict. The first is the right to freedom of expression while the second is the
right to reputation. The court must see an injury to reputation when it gives verdict on the
defamation case. The injury should be appreciable. This could be open for a debate as what is an

appreciable lie in the eyes of the judge. According to McEwen (2014, p. 2), laws on defamation*

serve as a chilling effect on freedom of expression in that they sanction, or threat to sanction,
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speech”. The judges in any court take this seemingly difficult trajectory into consideration when

making verdict on defamation cases.

The courts are supposed to consider any defamatory statement in context so that the freedom of
expression would be up held. The freedoms of expression is not only for journalists to access
information and report it. it is also pertinent to the right of the people to be informed on the
matters that affect their life and to have a forum (Mendel, 2005, cited in Dunu and Ugbo, 2014).
This shoulders even a greater responsibility on journalists. The responsibility of journalists could
be better served when the laws and the interpretation of the laws help not hurt the journalism

practices.

The problem comes when courts are allowing claimants to point to a particular sentence in
isolation, without examining the statement in its whole context. The claimant in a claim for
defamation needs to show that the words in the statement referred to him/her. This is not a
problem when the defendant names the claimant in the statement, but difficulties arise, when the
statement is general. Where the statement is general, the claimant will not be able to bring a

claim for defamation unless he/she can show that it relates to him/her specifically.

Also, journalists did not raise Qualified Privilege as a defense for them. Qualified privilege — is
in fact weaker than absolute privilege, and will only apply on occasions where it is desirable that
freedom of speech should be protected, but not when the maker of the

statement is activated by malice.

The other problem of the court’s action is that they disregard the principal value of human right

which is freedom of speech and freedom of expression when they deal with cases of defamation
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by giving more weight to defamation. It could also unnecessarily deter the media from serving as

a public sphere through the chilling effect it serves.

The journalists are not raising qualified privilege as defense may be because of a fear that courts
may reject any general head of qualified privilege. But there are some guidance: The seriousness
of the allegation — the more serious the charge, the more the public is misinformed, and the
individual harmed, if the allegation is not true; the nature of the information — is it a matter of
public concern or not, its source, what steps had been taken to verify the information, the status
of the information, that is how reliable is the report, the urgency of the matter, whether comment
is sought from the claimant, the tone of the article, whether the gist of the claimant’s side of the

story has been told, and the general circumstances and timing of the publication among others.

Moreover, even if the constitution confirms that International covenants ratified by the country
are part of Ethiopia’s’ law, the standards for protecting freedom of expression set out in
international and regional human rights law are often not considered in court practices including
defamation cases review. There is still a question as to how can these standards be applied at the
national level? Will a civil or criminal court simply ignore any argument based upon these

standards?
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Chapter Five

Conclusion and Recommendations

The present research aimed to examine the Ethiopian defamation laws, and the perception and
action of the journalists towards the laws. To achieve this objective, the study sought to find
answers to the three questions it has raised: How do journalists perceive and practice in pertinent
to the Ethiopian laws on defamation? To what extent do the clauses on defamatory actions in the
various Ethiopian laws uphold/ not uphold the practice of freedom of speech and of the press?
How do the selected court cases on defamation violate/not violate the media freedom as
stipulated in the Ethiopian Constitution, pertinent Proclamations and other International legal
instruments?

The study applied both the qualitative and quantitative methods of data gathering; and those data
gathered through such method were analyzed in descriptive and thematic analysis method. The
research saw the questions it raised through the lenses of the theories such as social
responsibility of the media and the Public Sphere. Consequently, the conclusions drawn from the
analysis of the findings and the recommendations based on those findings were the concern of

this last chapter.

5.1 Conclusion

Journalists need to go beyond the surface of the event to investigate the matters and show what
the truth behind the flowery event holds. It is in the interest of the people for the media to report
what they don’t see on the surface, what the powerful in the public office or in business have
accomplished to the benefit of the country and what they didn’t. It demands a journalist who

knows what his/her rights, duties and responsibilities are to accomplish such professional task.
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On the other hand, there are laws which are supposed to put a balance between rights and
responsibilities in every activity of citizens. Journalism is no exception. In Ethiopian case, there
are laws which are promulgated to give recognition to the freedom of speech and the press as
well as access to information. On the other hand, there are laws which deter crimes. The
Criminal laws are meant to deter crime not to curb rights. However, the various defamation laws

are seen to serve a chilling effect on media.

The findings of the research showed that journalists have a negative perception of the defamation
laws. This perception is the result of lack of awareness on the various defamation laws of the
country and the international laws of which the country is the signatory. Moreover, the criminal
defamatory laws and the verdict based on those laws contributed for the negative perception for
those laws. In addition, this negative perception had a negative consequence in journalism
practice which resulted in less interest in pursuing investigative journalism especially on matters
which involve public figures.

Journalists found out to be refraining from involving in hard news with preference to divert to
the safe soft news. This is partly the result of the chilling effect of defamation laws and partly the

result of lack of awareness on the various defamation laws.

The various defamation laws which were derived from the constitution uphold the freedom of
expression as stipulated in the constitution. Yet, it didn’t help the journalists to stop short of self-
censoring. In some cases, like in article 43(7) of Freedom of the Mass Media and Access to
Information Proclamation No. 590/2008 the law negatively deter the journalists as it allows

prosecution of the mass media for defamation against the legislative, executive or judicial
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authorities even if those public figures didn’t personally forward the claim. Moreover, going
beyond civil defamation and making criminal defamation as part of the law involve penalties by
fine or up to one year in prison as it is stipulated in Article 613 of the Criminal Code. Moreover,
Article 486(a) of the same proclamation which stresses on the spread of “false rumors,
suspicions or false charges against the Government or the public authorities or their activities” is

susptible for broad definition. This deterred journalists from pursuing investigative journalism.

Laws on freedom of expression are as important as laws on defamation. Laws on defamation
need to strike a balance with freedom of expression. In the same token, the media could be
concerned not to violate the reputation of others while exercising its rights if there are laws
which bind them. But it still serves the purpose while upholding the freedom of expression to

include the defamation laws only in civil cases.

Generally, it was revealed in the study that:

e Journalists' perception towards the various defamation laws of Ethiopia is negative.

e In spite of the fact that the laws on defamation are long aged both internationally and
nationally, the Journalists” adherence to the various defamation laws of the country is
low.

e Journalists are ignorant of the content of the various defamation laws of Ethiopia.

¢ The media companies don’t give the appropriate trainings on defamation laws.

e Those who have the awareness of the laws are negligent of the law.

e The laws on defamation serve a chilling effect on journalism.

e Many defamation cases of the court have a deterrent factor to the extent of self-censoring.
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5.2 Recommendations

It is a common knowledge that a person who knows his/her rights will defend his/her rights
better. The journalists need to know what is included and what is not included under defamation.
They need to be updated with the laws that govern the freedom of expression and the defamation
laws better than the ordinary people. This helps them not to unnecessarily be deterred from
exercising their right in a professional way. Hence, it is important that journalists should self-
teach themselves on the various defamation laws both in the national and international legal
system. Moreover, it is imperative for the media institutions to update the journalists under their
sphere of management on the various international and national defamation laws in comparison
with the freedom of expressions. This could be done through in-service trainings, through

experience sharing with the media which displayed the best practice.

The media company also need to be careful while recruiting journalists so that they could
employ someone who understands and acts according to the expected professional and ethical
standards. Whenever the need arises to employ professionals from the fields other than

journalism, proper and professional trainings on journalism should be given to those in need.

The law interpreters also need to consider the effect their verdict could bring on the right of the
people to know. This right could be protected when the media and journalists were best protected

by the court. The journalists need to have at least a confidence on the court to uphold their right.

The research does not infer a bold conclusion of repealing and replacing all defamation laws of

the country as some of them are good. It is apparent that good defamation laws which strike a
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balance between freedom of expression and the right to genuine reputation should be in place for
the benefit of the society. It is for the benefit of the people that the law should support the proper
functioning of the media. Hence, criminalizing defamation in the media text need to be watered
down so that the chilling effect of the laws on the journalism practice would be avoided or
mitigated to motivate journalists to revive the investigative journalism and quit the fashion of

concentrating on entertainment which is spreading in a significant number.
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Appendices

Appendix I—Questionnaire

Addis Ababa University
School of Journalism and Communication
Postgraduate Division

Research Questionnaire

Dear Respondents,

&

The aim of this questionnaire is to collect data for my MA thesis in deimlisrn and
Communication at Addis Ababa University School of Journalism and Communication. The topic
of the study is “Ethiopian Defamation Laws and Journalists’ Perception and Practices Pertinent
(o the Laws . Hence, the purpose of this questionnaire is to assess the perception and practice of

the journalists pertinent to the various defamation laws.

It is only if you provide the genuine answers to all the questions in this questionnaire that the
result of the study is reliable and of use. Hence, you are kindly asked to provide honest and true
answers. | guarantee you that all the response you give to the questions in this questionnaire will
remain anonymous and confidential, and will be used only for the research purpose.
[ would appreciate:

e if youdon’t write your name

e respond to all the questions

e return the questionnaire in two days’ time
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I thank you for all your understanding and help!

Part I: General Information

Instruction: Please answer by putting the V sign in front of your choice.

1. Gender
[:’ Male D Female
2. Age

[ ]31-40 [ ]41-50

D 30 and under

3. Educational level

[ ] Certificate/TVET

D College diploma

D First degree

[ ]  Second degree and above

4. Field of study

D Journalism
|:| Language and literature
|:| Social science

|:| Natural Science

If other, please specify

D 51 and above
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5. Experience in journalism

D Less than 1 year

D 1 to 10 years

D 10 to 20 years

,:] More than 20 years

Part II: Specific Information
2.1 Themes measuring perception
Direction: Please answer by putting the V sign in front of your choice.

1. Tfeel that the various clauses dealing with defamation in Ethiopian laws have: ............
( you can choose more than one answer)

|:| a positive contribution towards responsible journalism
|_—_| a chilling effect on the free journalistic practice
D a negative effect on the public’s right to access information

2. Do you think that journalists, you are included, should be oriented on defamation laws of
the country before they start their job?

D Yes D No I:I I don’t know

3. Have you ever, by any means, taken training on defamation laws?

[:l Yes D No
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4. Do you think the defamation laws protect the reputation of the person covered in the

media more than the right of the people to information about the public figures?

DYes D No D I don’t know

5. 1 feel that T should self-censor for the defamatory statements in my news report in any
form because if I don’t, ( you can choose more than one answer)

‘:] The editor could cut it out any way
D I could end up in jail

|___] It would be unprofessional

D It is against the law

6. Have you ever thought you will be held accountable for a defamatory statement in your
story?

D Yes |:| No D I don’t know

7. Under which category defamation should be treated in the law?

I:l Criminal case

[ ] Civil Case

D In both Criminal and Civil Case
[ ] Under none of the cases

8. Do you feel that if you report about wrong deeds of a certain public figure or

organization, they sue you on defamation cases?

DYes D No |:| I don’t know
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terms

4 I sometimes violet the individual privacy to dig
information for my story

5 [ consider separating the private figure from the public
figure while covering stories which involve people

6 I always keep professional journalism practice first to
the laws on defamation

7 I resist when some of my statements are cut on
defamation basis

8 [ criticize the government officials without fear that I
defame them

9 [ stop reporting on developing news when there is an
imminent threat of taking me to court on defamation
basis

10 | I prefer to report on soft news so that I avoid the risk

of defamation case
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Appendix II— Interview Guide

Addis Ababa University
School of Journalism and Communication
Postgraduate Division

Research Interview Guide

The purpose of the in-depth interview is to gather qualitative data from people in the journalism
field so that the perception and practice of the journalists towards the various Ethiopian
defamation laws could be analyzed better. Moreover, in so doing the data gathered through

quantitative method will be substantiated.

1. What does journalists’ practice in relation to defamation laws look like?

2. Do you think that the various Ethiopian defamation laws have a chilling effect on the
journalists® practice?

3. What do you think should the media do in relation to avoiding defamatory statements in
the media products of any sort?

4. Do you think that the defamation cases in the court had an effect on journalism practices
in Ethiopia?

5. How do you think should the law treat defamation?
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Appendix III— Focus Group Discussion Guide

Addis Ababa University
School of Journalism and Communication
Postgraduate Division

Research Focus Group Discussion Guide

The purpose of this Focus Group Discussion is to gather the detailed qualitative data on
defamation laws and its effect on the practice of journalists from the expertise in the field of

media and media law.

1. How do you evaluate the Ethiopian defamation laws in relation to the freedom of

Expression?

2. Do you think that the various Ethiopian defamation laws have a chilling effect on

journalism practice?

|8}

How do you evaluate the perception and the practice of journalism practitioners in

relation to the defamation laws?

4. Do you think the Ethiopian media balance their right and responsibility in relation to

defamation in the media products?
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