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Abstract
There have been numerowsccusationsof medical malpractice leveled against health

professionals and health institutions in Ethiopia, but most of the time those allegations failed to
be addressed due to a variety of factors. This begs the question of what prevents victims of
medical malpragte from seeking justice. Are the difficulties related to the regulatory regime
governing medical malpractice, the litigation system, or the victims' lack of knowledge? Or are
they related to establishing the fault in medical services and substantiabeg thaims with

clear and sufficient evidence? Can these issues, if they exist, be effectively addressed? This thesis
investigates the laws and practices that govern various issues of medical malpractice and their
effectiveness in responding to medicalpnattice claims. It attempts to trace the difficulties that
victims of medical malpractice face in accessing justice and makes recommendations that are

pertinent to responding to claims of medical malpractice.
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Chapter One: Introduction

1.1 Background of the Study

In the medical world, patients have no choice but to rely on medical professionals for effective
treatment.Thus, to help the patient, medical professionals must carry out their professional
duties with good intentions, knowledge, and a medical code of conduct and professional
standards. The main objective of the physician is to help patients and cure thoseilwho
require assistanc®egrettably, the outcomes are not always wereintended. Patients are not

fully recovered and may even die as a result of flaws in medical procedures or other internal and
external factorsln this case, various opinions andimts of view from differing viewpoints are
frequently entertained. Sonthink that the doctorsnight have beemegligent, while others
speculat that the patient's illness was so severe that recovery was unlikely, or that the patient

made a mistake.

However, this would not mean that if a client is dissatisbechot cured bythe physician's
treatment or if the treatment was interrupted for logical reasons, there is a case of medical
malpractice. The standard for determining the extent of medicagerage is based onmaedical

SURIHV Vdu @D @®/Thus, medical malpractice occurs when a physician's act or
omission during the delivery of healthcare services deviates from the accepted code of behavior

in the medical community and causes haorthe patient®

When a person is harmed as a result of health services that deviate from accepted professional
practices, such as errors in diagnosis or errors in the methods of treatment or care, the right to
health is violated. Access to justiceastical when a person's rights are violated, and it is a
critical component of the system for protecting and enforcing human rights.

! +HQQ\ 6DLGD )ORUD pn/HJDO 3URWHFWLRQ 2Q 9LFWLP 21 OHGLFDO 0DO
Business, Economics and Law 132

2$PEDUHHQ %HHEHHMDXQ Mu5HPHG\ )RU 9LFWLPV 21 OHGLFDO 1HJOLJHQF
(January 202) 5 (Issue 1) International Journal of Law, Humanities & Social Science 1.

% 6 %DO pu$Q ,QWURGXFWLRQ WR OHGL EDM) 267 Chhiddd Ditiapaeticss @rdVKH 8QL
Related Research 339, 340.



The term access to justice is defined in two approaches. On the onethafels to having

access to judicial remediés enforce legal rights and/or settle disputes. It is frequently used to
refer to certain procedural elements of access to justice, such as court access, the right to a fair
hearing, access to legal services, adequate reparation, and fast dispute mesatutize other

hand, the term encompasses not just formal characteristics of access to legal services and justice
dispensing organs, but also all parts of the justice process that provide substantive justice, not

simply formal justice (equality of accessthe justice systend).

7KXV DQ\ SHUVRQ RU JURXS ZKR KDV EHHQ VXEMHFWHG WR
have access to effective judicial or other appropriate remedies at both the national and
international levels. All victims of such vations should be entitled to adequate reparation,

which includes restitution, compensation, satisfaction, or guarantees efepetition®ln

Ethiopia, health professionals have civil and criminal liability for the injuries caus#ueito

patients throughegligence act®.

As a result, anyone who is injured as a result of health services that deviate from accepted
professional practices, such as incorrect diagnosis, medication dosage, treatment, or
management, should be able to seek legal redress atf@nstedical practitioner or medical

institution for an effective remedy for the violation of their right to health.

However to establish a successful claim of medical malpractice, the patient must generally
prove four elements. These elemeants:(1) the presence of a legal duty on the part of the doctor
to provide care or treatment to the patient; (2) a breach of this duty by the treating physician's

failure to conform to the standards of the profession; (3) a causal relationship between such

* Kokebe W. JemanehReconsidering Accasto Justice in Ethiopia: Towards A Human RigBased Approachin

Pietro S. Toggia (Prof.),Thomas F. Geraghty (Prof.) and Kokebe W. JemaneA@a®ss To Justice In Ethiopia:
Towards an Inventory of IssuéSenter for Human Rights Addis Ababa Univeydilay 2014)13-14.

® Committee on Economic, social and Cultural Rights General Comment No. 14 (2000), -Feentylsession
Geneva, 25 Aprill2 May 2000 Para.59

® Civil Code of the Empire of Ethiopia, Proclamation No. 165/1960, Negarit Gazeta, Year 19, No. 2, Addis Ababa,
5th May 1960 (Art. 213@133), (Art 26392652) andProclamation No0.414/2004 of The Criminal Code Of The
Federal Democratic Republic Of EthiapAddis Ababa9th May 2005Art. 543 and 559
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breach of duty and injury to the patient; and (4) the occurrence of damages that flow from the

injury such that the legal system can provide a remedy

Unfortunately, most medical malpractice cases fail becamgst of the timethe medical
practitioner perfans his duties behind closed doors; the victims are often unconscious or do not
witness, comprehend, or have awareness of what is going on, making it difficult for them to
provide proof.Furthermore, medical issues are highly technical, necessitating ¢egtanony.

As a result, judicial or quagudicial bodies rely on medical expert witnesses to assess the nature
and extent of the medical practitioner's fault, as well as to establish the causal relationship
between the medical practitioner's fault aheé patient's injuryHowever, most expertsare
averse to testifying against their peers, making it more difficult anddonsuming for victims

of medical negligence to pursue justice.

1.2 Statement of theProblem

The study, which aimed to assess finactice of code of ethics and associated factors among
medical doctors working in governmentaldaprivate hospitals in Addis Aba in 2017,
discovered that only 152 (30.4%) of 500 medical doctors had good practice of code of ethics
This data suggestdidt many patients are being subjected to doctors who lack a good practice
code of ethics, which may pave the way for an increase in medical malpractice cases.

Accordingto Ethiopianlaw, a medicalpractitioner'dault or negligencemustresultin bodily har

m or deathfor the healthprofessionato beheldcivilly or criminally liable® However, the type

and degree of the fault and negligence that caused the injury or death, as well as the parameters
or standards to determine whether there is a mistakeegiigence on the part of the medical
practitioner, are not specified in the laws a matter of fact, when it comes to criminal liability,
Article 69 of the FDRE Criminal Code states that grave professional fault is required to hold a
person criminallyibble for errors made while performing professional dutiEsvever, what is

the parameter to evaluate the graveness of the fault is notwdiedr may allow for different

"B.S.Bal (n3) 342

80HVDILQW $EHMH DQG %LUKDQX 7HVKRPH 9Y3UDFWLFH RI FRGH RI HWKLF\
Addis Ababa,,(WKLRSLDY > @ 3/R6 21(

° See Civil and criminal Code (n 8)t. 2647, 2649(3)2651andArt. 543 and 55%Respectively.
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subjective interpretations that have implications for victims of medical malpgrasteking

justice.

There is no special division bench in Ethiopia that hears only medical malpractice cases. Rather,
judges at various levels of the court heaseswithout particular expertise or specialtidhus

the primary challenge that courts fawden adjudicating cases of medical malpractice is
determining whether the medical practitioner deviates from the accepted standards of the
profession while administering treatment to the patient and establishing the causal link between
the medical praciibner's fault/negidtH QFH D Q G WikK|liy. 2\B areddIQ (el or quasi

judicial bodies are forced to rely on expert witness testimony. Unfortunately, there have been
allegations that expert witnesses in Ethiopia are biased in favor of the alefemdi are often
hesitant to testify on his or her behalf.

However, there are other mechanisms established by the government to evaluate the level of
standards of care taken by physicians or medical institutions when patients or third parties on
behalf ofthe patient allege the occurrence of medical malpracdceordingly, the council of
ministers establisliea Health Professionals Ethics Commitie&h the mandate of examining,
investigating, and proposing an appropriate administrative measure fopigthfood, medicine,

and health care administration and control authority(currently to the FDRE Ministry of Health)
on complaints made concerning substandard health services and incompetent and unethical

health professionald?

According to Biruk L.Wamisho et al,ni the period from 2011 to 201Health Professionals
Ethics Committeat the federal level made a final decision on 125 compl&imeath was the
issue in 72 (57.6%) of them and 27 (21.6%) of the claimants associated the error with bodily

injury.*> Among all complaints, in 27 (21.6%) claims, an actual ethicalchreaa medical error

°The Food, Medicine, and Health Care Administratiod @ontrol Council of Minister's Regulatid#n.299/2013

Federal Negarit Gazetad" year, No.11,Addis Abah@24" January 2014rt.71 and 72

M o%LUXN / :DPLVKR OHVDILQW $EHMH 7LUXQHK DQG /LGL\D (QNXEDKLU\ 7
Claims in Ethiopia: Trends Observed from 125 Decisions Made by the Federal Ethics Committee for Health
B3URIHVVLRQDOV (W KMddio kegatahdBidkthics 23@6.

2 Ibid.



was found andsross proéssional negligence was established in six of the investigafiofhe
Committee took a minimum of two weeks and a maximum of thresrsyéo finish its
investigation and make a final decisiontbe abovementioneccomplaints* This figure depicts

the number of medical malpractice claims filed against medical practitioners and Health
Institutions. However, the Health Professionals Eth@smmittee determines medical fault in

only a few cases for a variety of reasons, and the committee takes a long time to rule on medical
malpractice complaints. Such a decision, as described above, is required for judicial -or quasi
judicial bodies to detemine whether or not the medical practitioner or medical institution is

liable. This makes it difficult for victims of medical malpractice to obtain prompt justice.

Therehave been some studies in Ethiopia and around the world on medical malpractice issues
such as the criteria for establishing medical malpractice liability, the factors and effects of
medical malpractice, and other related iss&es.exampleHabtamu Simachewn his thesi&’,

tried toassesshe Ethiopian legal framework towards the liability of medical institutions for the
damages caused to patients by the fautrohdependent cordictor or noremployee physician.

The primary goal of the study was to identify the possibilities for medisétutions' liability

for errors committed by independent contractors or-eraployee physicians in Ethiopidhe

work by Biruk L. Wamisho and his colleagues cigdabve brought out interesting findings on
medical malpractices that have been investijadeanother study made in the aréhe study
examines the decisions made by the Health Professionals Ethics Conairtittedederal leveh
response to a variety of medical error complaints.

Internationallythereareplenty of studies on the ardéorinstance Rosine Ishimwavith her

thesig® tried toassess the status and extent of medical negligence and malpractice in Musanze
District, Rwandaand evaluat WKH PHGLFDO VHUY L& Hh&ir dgiitslKbmglaie ZD UHQH

2 Ibid 27

" Ibid.

“YDEWDPX 6LPDFKHZ M/LDELOLW\ RI OHGLFDO ,QVWLWXWLRQWrLQ (WKLR
and Non(PSOR\HH 3\VAHHKekiEf@ the Degree of Mastef Laws (LL.M) in Business Law iAddis Ababa

University, 2011).

1 BERVLQH ,VAsseBstidnt @f The Status Of Medical Negligence And Malpeabt Musanze District,

57 D Q,@ADrfhesisFor The Degree Of Bachelors In Law In The University Of Kigali Augk821)11-12.
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Akinlabi Richard Obafemi wittis thesid” tried to assess the law and practice of Nigeria
concerning medical negligence litigation through consulting different countrisprudence

and it also seeks to propose answers to the questiatnshatshould be the approach of

Nigerian courts to the standard of care of medical personnel? How should the courts respond to
the manifest inadequacies in resources, even to the most basic requirements for needles and
gloves? etc. The paper finally proposke Model Medical Negligence Litigation Act for Nigeria

for better handling of different medical negligence/malpractice litigations.

Those studies sought to assess the concept of medical negligence/malpractice, how medical
practitioners' liability can be established, the factors and effects of medical
malpractice/negligence, and the status and extent of medical negligence and malpractice as well
as the applicability of the law governing medical malpractice/negligence among other things, in
their respectiveountries. However, their works do not address the issues of justice for victims
of medical malpractice/negligence, as well as the barriers to victim access to justice.

The current thesis, on the other hand, seeks to contribute to the existing liteyassessing

the implementation of access to justice for victims of medical malpractice in Addis Ababa,
Ethiopia. In doing so, the thesis will attempt to determine whether Ethiopian laws are adequate
for protecting the rights of victims of medical malpreet how different judicial and quasi

judicial bodies decide on different claims of medical malpractice, and whibthgght to justice

of victims of medical malpracticadequately protected practicaltyr the harm they have

suffered. It will also makan effort to identify basic barriers that prevent victims of medical
malpractice from accessing justice and will propose better options for better protection of

medical malpractice victims' rights.

1.3Research Questions
To address the problem statdabve the research is designed to answer the following questions
X What is the liability of medical practitioners and health organizations in Ethiopia for

medical malpractice cases?

" Komolafe Akinlabi Richard Obafemi, Medical Negligence Litigation in Nigeria: Identifying the Challenges and
Proposing a Model Law Reform Act, A Theéis theaward of the Degree of Doctor of Philosopfiyinity
College, Dublin, 201y



X Is the current legal and regulatory framework adeqtateddress the clais of
victims of medical malpractice in Ethiopia?

X Are the rights of victims of medical malpractice adequately protected practically in
Addis Ababa Ethiopi& If not what are the challenges?

1.4 Objectives of theStudy
This thesis intedsto achieve the following general and specific objectives
General Objective The general objective of thstudyis to evaluate the implementation of the

right to access justice for victims of medical malpractice in Addis Ababa, Ethiopia.
SpecificObjectives

Thestudy haghe followingspecificobjectives:
X To assess the adequacy of legal protection for victims of medical malpractice in Ethiopia.
X To assess the practical implementation of the reléwtimbpianlaws inprotecting the
rights of victims of medical malpractice in Addis AbaBdhiopia
X To identify any challenge that hinders victims of ncatimalpractice in Addis Ababa,
Ethiopia in securing effective justice
X To propose possible recommendations for theebgtotection of the rights of victims of

medical malpractice

1.5Methodology

To achievelte aboveobjectives, the researcher uséoth primary and secondary daallection
methods.The primary datawas collected through key informant interviewvith selected
individuals and officials and consulting practical cases. The secondaryel@eollected from

differentdocumentsjournalarticles, books, and other weblated materials.

Primary Data
A. Interviews:

The absence of official dathat shows the actual figure of victims of medical malpractice in the
FDRE Ministry of Health or other government orgaasgdthe lack of a category specifically for
medical malpractice cases in case classification in the federal court and the Ministio#,

as well as Addis Ababa police stations, makes it difficult to access the number of victims of



medical malpractice ankdampered the study's ability to access nmeglical malpracticeases

respectively.

Thus, the researcher interviewed some vistohmedical malpractice who were accessible to the
researcher and brought cases before Addis Ababa police stationsderdlPublic Prosecutor

offices to understand how their cases were handled, whether or not they had access to justice,
and the difficlties encountered during the procesge researchealso attempted to interview
Federal court judges, FPP, police officers, and attorneys thepgisonal effort by identifying

those lawyers who, in one way or another, participated in resolving varases of medical
malpractice to understand legal protection for medical malpractice victims and its practical
implementationAdditional interviews were conducted with members of the FHPEC and lawyers
from the FDRE Ministry of Health and Addis Ababa Fobt&dicine Health Administration, and
control authority legal directorate to gather information about the protection and guarantee of the
rights of victims of medical malpractice.

The interview was conducted in a variety of formats based on the conveoi¢hee
interviewees, including faem-face, phone, and virtual methods, and the data were analyzed in a

way that helped to answer the research questions and achieve the study's objectives.

B. Practical cases:

The researcher aldgnied to consult medical malpractice cases in federal courts, Addis Ababa
police stationsand FPP officesto explore how those judicial amguastjudicial bodiesdecide

different accusations of medical malpractice cases.

Secondary Data:
The study makes use iofformation gathered from media sources alsmme practicainedical

malpractice case

1.6 Significance of the Study

The studywill contributeto the proper understanding tife responsibilities and liabilities of
health professionalsnd institutiongowards their clients and cases of medical malpractice, This
in turn, will help patients or their families to understand theghts whenever medical
malpractices or negligence occurs. Moreoveg, studywill give insight toa legislator to fill the

legal lacuna seen in areasmokdical practice cases and come up with better solutionsvithat

8



promote the rights of victims of medical malpracti€ee study will also serve as a reference for
future research in this area, as there is little literatureases of medical malpractice and the
rights of victims of such practices.

1.7 Scope of the study

The scope of the study is to determine whether or not victims of medical malpractice in Addis
Ababa Ethiopiahave had access to justice, as well as to identify the fundamental barriers that
prevent victims of medical malpractice from receiving effective justhsea result, the study

does not deal with the issue in other parts of the country.

1.8 Limitations of the study
Thestudyhasthefollowing limitations

¥ Limitations related to accessing victims of medical malpractice

The study's goal is to determine whether victims of medical malpractice in Addis Albvehe
opportunity toeffectively exercise their right to justice. This necessitates locating actual victims
of medical malpractice and determining whether or not their right to justice has been secured.
However, for a variety of reasons, victims may choose not to disclosedises to the media or

the justice system, and the relevant government organ has no record of the actual number of
victims of medical malpractice. As a result, the study faced the challenge of locating them and
gathering relevant information about how itheases were handled and whether they received
adequate protection and compensation as victims of medical malpractice. As a result, the
information gathered through such difficulties may not represent the full extent of shtsh rig
implementation irAddis Abaa.

However, the study attempted to interview as much as possible some victims of medical
malpractice who brought a case before Federal courts, FPP offices, and Addis Ababa police
stationsand in the absence of getting them personally, consadtedments in those judicial and
guastjudicial bodies organs to take their views that can give a picture or an insight into the
practical implementation of the right under consideration.



¥ Limitations related to accessing federal court and publicprosecutoU \WWgcisions

related to cases of medical malpractice

Victims of medical malpractice or their families may file civil and criminal cases in court and
police stations, respectively, alleging psychical injury or death as a result of the fault/negligence
of health professionalddowever,the lack of a categorypecifically for medical malpractice
cases in case classification in the federal court as well as the Ministry of justice, astivell as
lack of collaboration of some staff of the Directorate of Miscellaneous Crime in the Ministry of
Justice hampered thetudy's ability to access more cases and better understand the practical
implementation of the rights of victims of medical malpractise.a result, the cases gathered
through such difficulties may not represent the entire implementation of thetoigiotess
justice in Addis AbabaHowever, the study as much as possible coadidbme dead and
perding files in those judicial ahquasijudicial bodies that can provide insight or picture of the
implementation of the right under consideration.

1.9 Ethical considerations

The study used a variety of data collection methods and included a wide range of participants.
The study informed the interviewees about the purpose of the interview and obtained their
permission and consent for the information to be wswticited in the paper while keeping the

information they provided confidentigland only using it for research purposes.

1.100rganization of the Study

The studyis organized ito five chapters. The firgthis) chapter gives the general background of

the study,a statement of the problem, objective, methddnitations, and significance of the
study.The second chapter looks at the conceptual framework of medical malpractice and Access
to Justice, as well as tl@rcumstances under which victims of medical malpractice have had
access to justice. Ethiopian laws aedulatory frameworkegarding access to justice for victims

of medical malpractice are discussed in the third chapter. The fchafiterlooks atthe praxis

of access to justicéor victims of medical malpracticen Addis Ababa,Ethiopig and the final

chapter presentbe conclusion and recommendatiaofsthe study

10



Chapter Two: Conceptual and Theoretical Framework

2.1Introduction
A patient usuallyapproaches a doctor or a health facility with certain expectations that the doctor

or health facility can provide medical care using all of the skills and knowledge at their disposal,
and that they will never do anything to harm the patient in any waytaltieeir negligence,
carelessness, or reckless attitude toward them or theirStibugh a doctor cannot adwys

save a patient's life, Is#le is expected to use his or her special knowledge and skill most
appropriately while keeping the patient's beseiests in mind® Even when a doctor gives his

or her all for the sake of the patient's safety, the results are sometimes the opposite of what was
intended. The patient's health did not improve or deteriorate as a result of a flaw in medical
procedureperformed by medical practitioners or other internal or external factors.

Medical malpractie claims arise when a healpnofessional fails to provide a patient with the
accepted standaaf care, resulting in injury or harm to the patient. It can oatany healthcare
facility by any type of medical persontfélAs a result, any person who has been the victim of
medical malpractice should be guaranteed the right to justice, which includes effectigetacces
judicial or other appropriate remedies, aslwsladequate reparation.

This chapter discusses the conceptual framework of medical malpractice and negligence, access
to justice, and attempts to analyze victims' rights to access justice.

2.2 Medical Malpractice/Negligence

Medical malpractice is defined as conduct that falls belowréasonablyacceptable norm
expected of a medical practitioner whitethe course oproviding treatment to patients: In
reality, medical malpractice is a broad subject that includes nonmedjcal negligence but also

medical battery, which occurs when a physician administers treatment without the patient's

18 M. S. Pandit, Shobha Pandjedical negligence: Coverage of the profession, dutigsics, case law, @n

enlightened defenseA legal perspective] >  Ind@an Journal of Urolog@72.

 Ibid.

% Rosine Ishimwe (n 1)60.

2 +HUPDQ 2PLWL DQG (OL]DEHWK )X Q GismsFoNVReHrysyihgMedick Walptakbod® Ir0 H F K D
Kenya: Just How Effective Are They, 6.
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consent in situations that reasonably warrant the patient's consent and breach of duty to
confidentiality’> Medical negligence is defideas an act or omission by a healthcare
professional toward a patient that constitutes a breach of the medical field's accepted standard of
care and results in injury or de&th

Moreover, Medical Malpractice and Negligence are defined similarly as any actission by a
physician while treating a patient that deviates from or fails to exercise an accepted standard of
care in the medical community and causes injury to the patient. Furthermore, patients alleging
medical malpractice/negligence must estaldishilar facts: that the medical practitioner owes a
duty of care to a patient, that duty of care is breactedithe breach caused injury, damage, or

death, and that injury, damage, or death is the result of that 5feach.

Thus, we can deduce from the preceding and related literaturewthatan say Medical
Malpractice/ Negligence occurs when a health professional falls below or deviates from the
accepted standard of the profession in administering treatment to theirgatidntauses harm.

As a result, the term3nedical malpracticéand Hegligence are synonymous, and the former is
used in this paper.

2.3 Elements of Medical Malpractice

To establish a successful claim mkdical malpractice, the victimnust generally deonstrate
four elements. These elements include): the presence of a legal duty on the part of the doctor
to provide care or treatment to the patieB); & breach of this duty by the treating doctor's xnion
compliance to professional standard3) & causal relationship between such breach of duty and
injury to the patient; andX) the occurrence of damages that flow from the injury such that the

legal system can provide redreSs
A. The existence of duty of care

The first element that must be provie medical malpractice cases is that the health professional

has a legal duty to treat the patient; this duty comes into play whenever a professional

%2 bid.
% bid.

% See Uganda Law Reform, Medical negligence in Uganda: Issues paper (2017) 16 and B. S. Bal, (n 3) 340 and
342
%B.S.Bal i 3) 342
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relationship is established between the patienttaatiealth care providéf. The most common

way for aduty to attach is through mutual cons&h€onsent may be expressed or implied. For
example, a patient go&s a health institutiomnd contacts a health professional to seek treatment
for an illness or disease, atite physicianthen agrees to care for the patiemtdaconducts a
thorough history and physical examination, as well as a review of appropriate tests and treatment
recommendationsand thenthe pati@t agrees tahe entire treatment procesBherefore, a
doctorpatient relabnship is created based on mutual cons8oimetimes consent may be

implied especially in emergency cas®s.

A physician may have a duty to a patient without realizing it. A tpady beneficiary is one

such example. For example, many private pragitogsicians are on call for their local hospital
emergency room to cover patients who arrive at the emergency room but do not have a private
physician assigned to them. If a physician is called to see an appropriate patient in the emergency
room on a schedied oncall day and refuses, and the pati suffers damagthe patient may
successfully sue the arall doctor who refused to come, even if thecall doctor never saw the

patient®

In some cases, despite the presence of a reasonable duty of care, the law may limit the treating
physician's liability for policy reasons such as promoting medical caree@atypatients or
encouraging intervention by mediagitnessesn the event of aaccident. The duty of care is
suspended when the physician observes the patient as a nonprofessional, such as outside the
hospital or clinic or in a social setting. In such cases, there is no gattent relationship and

no obligation to provide reasdnia medical caré’

B. Breach of such duty of care

% |bid.

Z"William T. Choctaw,$YRLGLQJ OHGLFDO ODOSUDFWLFH (Gpéhgev2088)RQ TV *XLGH WR '
2 |bid 18,

2 |bid 18-19.

3B, s.Bal, (n 3) 342
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A healthcare provider will be in breach of the duty he owes a patient or client if he fails to
exercise the standaad care thathe law expects of him. The law neither requires the doctor to

attain the ghest nor the lowest standard. It is therefore sufficient if the doctor exhibits the
degree of care, skjland judgmenthatan average doctor of that experience, placed in the same

circumstances, would shot.

The Bolam test has been in use for a long time and was established in the old English case of

Bolam v Friern Hospital Management Committedaere the court stated

SThe test is the standard of the ordinary skilled man exercising and professing a sikdial s

man need not possess the highest expert skill buteistablished law that it is sufficient if he
exercises the ordinary skill of an ordinary competent man exercising that particular art, he is not
guilty of negligence if he has acteddera pratice accepted as proper by a responsible body of
medical men skilled in that particular aff Thus to establish negligence, this case
demonstrates that it is critical to establish that the doctor's course of action is one that no
doctor of ordinaryskill would have taken if acting with ordinary care.

However, in the case ®&olitho v. City and Hackney HR the UKHL departs significantly from

the preceding decisions. In this case, a child was admitted for breathing problems, and the doctor
failed tointubate the child, resulting in the child's death. Five of the eight medical experts who
testified in the case said they would have intubated the child, while the other three said they
would not haveAs a result, the UKHL was called upon to determine thwiethe doctor's
hypothetical decision not to intubate the child constituted a breach of duty. According to the
Bolam test, a doctor would have acted negligently if his actions were consistent with a body of
professional opinion. In the Bolitho case, hoee the UKHL held that a defendant cannot avoid
liability by claiming that the damage would have occurred in any case and that his action was
supported by a greater number of professional opinions; rather, the professional opinions must be

reasonable oopical.

31 Beatrice NkechiOkpalaobi &Chino Nnenne NzewiuOHGLFDO ODOSUDFWLFH DQG 1HJOLJHQF
RLIJKW (QIRUFH P H Q[202D MO L BEPRB KA 94196,

¥Ambareen Beebeejaum 2) citing Bolam v. Friern Hospital Management Commit{d®57 UKHL 1 WLR

582,8.

33 Ambareen Beebeejaun (n 2) citifgplitho v. City and Hackney HE99§ UKHL 4 All ER 771, 12.
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C. Causation

Once it is established that a doctor had a duty and was negligent in performing that duty, the
patient must be able to show that the doctor's actions caused injury or Haentausal
requirement of factual causation is generdBHWHUPLQHG E\ UHIHUHQFH WR D FF
test principle if the injuries that the plaintiff sustained would not have occurred but for the
GHIHQGDQWYTV WRUWLRXV DFW WK¥ FDXVDO UHTXLUHPHQW Z

In a later development, courts in majwyisdictions took a policy decision to modify their
DSSURDFK WR FDXVDWLRQ LQ FDVHV ZKHUH WKH FRQYHQWL
seem to have a particularly unjust outcome. These courts were willing to impose liability where

the defendamtv{V QHJOLJHQFH FRQVWLWXWHG D PDW:)H(QJ)LDO FRC
a material increase in the risk of such an injocgurring®® Thus The patient must therefore
demonstrate that the doctor's breach of duty caused the patient todsufifege, injury, or loss

that he or she would not have suffered otherwise.
D. Damage

The fourth and final element of medical malpractice lawsuits is called damages. Thus to get
appropriate compensation the patient plaintiff is required to prove the eworaomi non
economic loss as a result of negligent acts of health professiénals.

24 Typesof Medical Malpractice Claims

While each medical malpractice case has its own set of issues, the most common types of
medical malpractice litigatioarelack of due cardack of informed consenvicarious liability,

injury to third parties; andbandonment?® In this section, the paper attempts to assess the two

commonclaims of medical malpracticéack of informed consent and vicarious liability.

34 Komolafe Akinlabi Richard Obafenth 17)238.

% Ibid citing Wardlaw v Bonnington Castings Ltd [1956] AC 6239.

% |bid citing McGhee v National Coal Board [1973] 1 WLR239.

37 Okpalaobi &Nzewi (n 3) 196

% Gregg J. Gittler and Ellie J. C. Goldsteip7KH (OHPHQWYV 21 OHGLFDO OD@®ORFWLFH $C

Clinical Infectious Diseases1152153
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A. Informed Consent

Except in limited circumstances, failing to provide patients with enough information about their
treatment to allow them to make an informed decision constitutes a lack of informed consent. To
prevail in such a case, the patient must destrate 1) that the physician failed to provide
adequate information to enable the patient to make an informed decision about the course of
treatment, and 2) that a reasonable patient would not have consented to a given course of

treatment or procedure hétte appropriate and pertinent information been discldsed.

The first question that arises concerns the scopieeafisclosure that a doctor should be required

to make to the patient of risks inherenttlie proposed treatment. Three main approaches have

found support in the traditional common law jurisdicti@rsl various jurisdictions at various

times*® The first of these approachesti® provision of such information as essentially a matter

of medical judgnent and discretion, to be determined by doctors themsEIVese second

approach generally defers to the disclosttig, more particularly, nondisclosurepractices of

doctors but reserves to the court the entitlement to hold that the failure to eliagh@sticular

ULVN ZDV FXOSDEOH DV GLVFORVXUH KDG EHHA@TﬁeRfﬁ'fd’LRXVO\
approach begins with a focus on the patient rather than on medical ptattiemphasizes the

importance of autonomy and requires doctors saldse dimaterial risks to the patiefit

Whichever of these three approaches is adopted, all of them are subject defehseof

therapeutic privilege. Th&JKHL in Sidaway v Board of Governors of the Bethlem Royal
Hospital DFNQRZOHGJHG WKDW GRFWRUV KDG D ZWKHUDSHXWLF
where they reasonably believe that communication to the patient of the existence of the risk
would be detrimental to the health, includitng mental health of the patie*> Assuming that a

doctor failed to provide adequate risk disclosure on one of the three tests mentioned above and

% |bid 1154

0 Komolafe Akinlabi Richard Obafemi(n7). 167
“LIbid

“2 Ibid

3 Ibid

“Ibid

“5 |bid 168
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that no question of therapeutic privilege arises, the next question is the causation test. If the court
is satisfied that the patient woutdve received the treatment even if he or she had been properly
informed of the risks, the claim must be rejected based on a lack of causal connection between
the negligent act and the injuty

B. Vicarious Liability

Concerning the institutional liabilitgf hospitals, there are two concepigariousliability and

the nondelegable duty of car&/icarious liability holds physicians liable for the negligent acts

of their agents, i.e., those acting or appearing to act on their behalf, including emptogees,

the doctor is not guilty of wrongdoing. When the agent's or employee's negligent conduct occurs
while acting within the scope of the agency or employment, such liability can be imposed. For
example, a doctor may be held liable for a nurse's negiggeommitted while working for or

under the supervision of the doctor.

Thenon-delegableduty of Care is a form of strict liability, under which a person becomes liable,
beyond the scope of vicarious liability, for the torts of independent contrA€ftws non
delegable duty of care has been applied in the context of hospitalassidy v Ministry of
Health the UK Court of Appeal considered the primary duty which a hospital authority owes to

its patients generally. Denning LJ stated:

AVho employs thdoctor or surgeontis it the patient or the hospital authorities? If the patient
himself selects and employs the doctorsargeon,the hospital authorities are of course not
liable for his negligence, because he is not employed by them. But wherettiteodsargeon,

be he a consultant or not, is employed and paid, not by the patient but by the hospital authorities,

| am of opinion that the hospital authorities are liable for his negligence in treating the péfient.

Thus, we can conclude from the peding cases and related literature thaphgsicianis
vicariously liable for the faults committed by their employees and agents insofar as they did so

within the scope of their duties and that a health institution is liable for the faults committed not

4 1bid
47 bid 187
“8 |bid 188189
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only by their employees but also by independent contractors as long as the patient receives

treatment not of his own volition but through the institution's referral.

2.5 Proof of Negligence in MedicaMalpractice Litigation

In the case of medicahalpractice,the victim bears the burden of proof, as it does in all
negligence claims, to prove all aspects of his or her case to the required standard of the balance
of probabilities that the defendant owed a duty; that this duty was breached; aihe thataich

was the proximate cause of the injury or damage.

To prove hisher case, the plaintiff may rely on both direct and circumstantial evid@Bieect
evidence is proof of fact based on what a witness personally saw, heaid),establishing such

a fact without inference or presumption, whereas circumstantial evidence is evidence that does
not expressly prove the fact asserted but generates a reasonable inference thaf i so.
doctrine of res ipsa loquitur is best explained as a graphic example of circumstantial evidence
sufficiently strong to defeat an application by defense counsel for a direction to dismiss the

plaintiff's claim after the plaintiff's case.
Res Ipsa Loqitur

It is a Latin phrase that means "the thing speaks for itself,” and it is a legal theory in which the
facts and circumstances surrounding an injury allow the court to presume negligence Sécurred
Res ipsa loquitur occurs when the negligent act isbsinas that no evidence of what occurred

is required. If there is evidence of how the occurrence occurred, relying on res ipsa loquitur is
incorrect and inappropriate® To imply duty for a presumption of negligence with this approach,
only three elementseedto be met. First, it must be shown that the injury would not have

occurred unless someone was negligent. Second, it must be shown that the defendant had

9 |bid 249

%0 |bid

1 |bid 251

°2 Okpalaobi & Nzewi(n 31) 197
*3 |bid
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exclusive control of the situation. Third, it must be shown that the patient did not contribute to

the negligencé?

Different countries' courts addressed the application of the res ipsa loquitur doctrine in the
medical context in different ways. For instance, The UK Court of Appeal not&ditcliffe v
Plymouth & Torbay Health Authority & Anpthe maxim can apply in simple cases of medical
negligence, such as when a surgeon cuts off the right foot instead of the left foot or a swab is left
on the operation site. In more complex fact situations, the plaintiff's evidence is likely to be
supportedby expert evidence and contradicted by expert evidence presented on behalf of the
defendant. Thus, any initial reference based on res ipsa loquitur will have been superseded by a
clash of competing expert evidence, which the court will resolve based rorentmnal

principles of the relative weight of each party's evidence

In Fontaine v British Columbia (Official Administratothe Supreme Court of Canada rejected
the entire doctrine aks ipsa loquituas being, on balance, unhelpfulaolear analgis. Major J

stated:

SWhatever value res ipsa loquitur may have once provided is gone. Various attempts to apply the
so-called doctrine have been more confusing than helpful. Its use has been restricted to cases
where the facts permitted an inference rafgligence and there was no other reasonable
HISODQDWLRQ IRU WKH DFFLGHQW « ,W ZRXOG DSSHDU WKDW

was treated as expired and no longer used as a separate component in negligence®ictions

According to the precénly and related jurisprudence, there are two views on the applicability of
the res ipsa loquitur doctrin€®ne believes that thedoctrine is nothing more than a type of
circumstantial evidence. This approach, it could be argued, eliminates the uncertanutie
incoherence of theloctrine, which has resulted in arbitrary results for patients. The problem of
an unexplained injury sustained during medical treatment, on the other hand, exemplifies the

power and knowledge disparity that exists between pati@nts healthcare providers. The

*William T. Choctaw (n 2Z) 23
%> Komolafe Akinlabi Richard Obafemi (n 3256
%% |bid 257

19



doctrine is a more effective tool than the traditional application of circumstantial evidence rules

for reducing power imbalances.

2.6 Factors contributing to and Effects ofM edical M alpractice

Every year, medical malpractioauses serious problems for thousands of people worldwide, and
the number of medical malpractice claims and lawsuits is rapidtyeasing. Medical
malpractice can take place in any and every healthcare fdmjiliayy type of medicglersonnel,
includinginternists, surgeons, nurses, and support 3taff

There are so many factors for the occurrence of medical malpractice among wistcdr ¢itg of
physiciansand medical resourcepoor training, lack of adherence to policies, other health

priorities, regulatory deficitsand weak civil societies are some of théfn

Medical malpractice can hurt all aspects of a patient's life, from physical and emotional harm to
severe financial hardship. Job loss, permanent disability, loss of quality of life, ad fokge

wages are all possible negative outcofiésurthermore, the victims' families and friends, the
medical profession, and government officials are all affected by the side effects. Essentially, trust
in the medical profession and the governmentyhiedikely to be broken and irreparable if the
medical practitioner works in the public sectdregardingphysicians,other costs associated

with legal action include mental anguish, lost work time, and a damaged reputation. Medical
malpractice suits caoause more than just financial hardship for doctors. Physicians frequently
take accusations of malpractice personally, and some develop symptoms of depression,
adjustment disorder, the onset of a physical illness, alcoholism, or drug®afirein long run

negatively affects the medical service sector.

2.7 Access to Justice

Despite its importance in the modern democratic state, the term "access to justice" is not

universally recognized.ike other compamin concepts in the study of laand justice, it is a

*"Rosine Ishimwe(n 16) 28

%% Ibid 24.

*Ipid 28.

% Ambareen Beebeejaun(n 2) 1

®1 Rosine Ishimwe(n 16) 29
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term that is used without precise and clear defingtiétithough certain of its components are

protected, the term is rarely used or defined in international human rights tP&aties.

However, some commentators and institutions triedttempt to define the term. Accordingly,

Access to justice is not only a right in and of itself; it is also an "enabling and empowering right,”
allowing right holders to enforce and obtain redfé§he UNDP policy document defines access

WR M XV WelLdbitity DVpedile to seek and obtain a remedy through formal and informal
LQVWLWXWLRQV RI MXVWLFH DQG LQ FRD HRWetew of HeW K K X P
poor and vulnerable members of society, access to justice refers to individgatgims' ability

to file cases for alleged violations of rights before judicial and gudgsial bodies, as well as

the ability of the adjudicating body to render judgment on the "claim fairly and impartially based

on the evidence and according to thpl@able rules of law®®

Generally access to justices defined in two waysThe first meaning of the teria "access to

judicial remedies to vindicate legal rights and/or resolve disputes.” In many cases, it refers to
specific procedural elements of access to justice, such as court access, the right to a fair hearing,
access to legal services, adequate redeesl timely dispute resolutidfi The othemmeaningis

the broader concept of access to justice, which is concerned with the substantive aspect of

justice:lt is about ensuring that the entsgstem is just and equitable for. I

The rightto access jugce is guararged in many global and regional human rights instruments
that Ethiopia has adopteldowever, in human rights instruments, the term "access to justice" has
not been explicitly used as legal terminology. In these documents, however, \anstisient

elements of the rightvere usedsuch as the right to an effective remedy, a guarantee to take

62 Kokebe(n 4) 13,

¥ 0L]DQLH $EDWH $OHEDFKHZ %LUKDQX DQG OLKUHW $OHPD\HKX u$GYDQ
9XOQHUDEOH WKURXJK /HIDO &OLQLFV LQ (Wdnbé& 301D) WoR1) NOM WMizhaiQ WV DQG
Law Review citingeuropean Union Agency for Fundamental Rights, Access to Justice in Europe: An Overview of
Challenges and Opportunities, (Luxembourg, Publications Gdfitke European Union, 2011) 4

% UNDP, Programmingor Justice: Access for All: A Practitioners Guide to A Human Rights Based Approach to

Access to Justice , 2005, UNDP A$facific Rights andustice Initiative, Bangkold

% Advancing Access to Justice for the Pao63)2.

¢ Kokebe(n 4) 13.
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undue delay proceedings before an independent and impartial tribunal, the right to an appeal to
competent national orgartbe right to defensencluding the right to be defended by counsel of

his choiceetc.®

2.7.1 Accesso Justice of Victims of Medical Malpractice

The UNDP policy documenstipulatesthat the fundamental elements of effective access to
justice include normative legal protectig particularly of the disadvantaged and vulnerable;
awareness of rights among the public; access to legal services; access to adjudicating bodies;
effective enforcement of adjudication outcomes; and civil society involvement in and

parliamentary oversighif the justice systerfy.

Since most medical services are provided behind closed doors, the patient, let alone other people,
cannot understand what is going on, and because of the technicality and complexity of the
profession, the victim is in a vulneralgesition to substantiate their claims. As a result, victims

of medical malpractice should be entitled to effective legal protection that enables them to assert

their rights and prevail in their claims.

The inclusion of legal provisions that address thecemns and needs of all segments of society

is not the end of the road in ensuring social and individual justice. Raising awareness of legal
rights and avenues for redress is an essential component of the fight against injustice. Because
victims of medicaimalpractice are vulnerable, they may accept the risk of the service as normal,
with no recourse against the perpetrator. As a result, in many cases, creating legal awareness that
they have the right to bring their claim before the appropriate body issage Additionally,

they may be unaware of the mechanisms in place to protect their rights; thus, they should be

eligible for statfunded or oubf-statefunded legal aid schemes to succeed in their cases.

Most importantly, victims ofmedical malpracticeshould be guantesd the right to effective,
impartial, and idependent justice institutiona speedy trial of their case, adequate redress,
compensation, and the assurance of-mepetition. Access to justice is not complete until a
decision made by aigtice institution is carried out. A favorable judgment that is not properly

enforced is meaningless. The presence of effective enforcement systems is critical for creating a

% Advancing Access to Justice for the Pao63) 4
9 Kokebe(n 4) 1314,
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sense of security, particularly for the poor and vulneraliies victims of medécal malpractice
should be guaranteed the fulfillment of their entittements as well as the enforcement of the

decisions of the justice institution.
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Chapter Three: Ethiopian Legal andRegulatory Framework on Access to
Justice for Victims of Medical Malpractice

3.1Introduction

There have been numerous allegations of medical malpractice leveled against health
professionals and health institutions in Ethiopia, but the majority of those claims have failed to
succeed due to a variety of factofsnong them is the absence of a detailed and comprehensive
medical malpractice law that governs how medical malpractice cases are resolved, evidence is
collected and analyzed. There are, however, a few laws here and there that attempt to govern the
medicalsector and professionals, imposing various types of responsibilities upon the breach of
those duties and the resulting harm to the patisita result, the purpose of this chapter is to
evaluate those rules and regulations, as well as their adequaiterresponding to medical

malpractice cases and defending victims' rights.

3.2 The Source ofthe relationship betweenhealth professionals, patients as

well as health Institutions

As the medical profession is both complex and technical, and the relationship between health
professionals, patients, and health institutions is based on providing health care, the parties'

rights and duties must be specified and regulated by law.

In Ethiopia, tle relationship between health professionals, patients, and health institutions is
governed by law or contracthe Ethiopian Civil Code providetwo forms of contracten the

matter at handa) a medical contract and kg contract of hospitalization. Anedical contract

refers to a contract where a physician undertakes to provide a person with medical care and to do
his best to maintain him in good health or cure him, in consideration of payment of St

a contract can be formed through writing,rd& gestures, or any other form that allows the
parties' agreement to be known without a doubt. The contract of hospitalization, on the other
hand, refers to a contract whereby a medical institution undertakes to provide a person with
medical care from anor several physicians, in connection with a given illi&#ss possible to

say such a contract is formed if it is done in writing or if the institution accepts the victim and

O Civil Code(n 6) Art.2639
" Ibid Art.2641
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starts to treat the patient. Thus, this could be taken as the source piiyieianpatient
UHODWLRQVKLS LQ (WKLRSLD DQG FUHDWHYV SDUWLHVY UH\
obligation to pay the required fees, and the medical practitioner and the institution assume the
obligation to provide the patient with medicaire.

When emergency treatment is required, the source of the relationship between the patient,
physician, and health institution is based on the law. As a result, any health institution or

professionashouldprovide lifesaving caré?

Thus, once the plsjcianpatient relationship is established, health professionals are expected to
perform certain duties as specified in the Regulation that establishes a health professional ethics
committee’® Accordingly, any health professionahall; A. not providehealth services beyond

the scope of practices of his profession unless with a special decision of the appropriate organ in
exceptional compelling circumstanceB. obtain informed consent from a patt before
rendering a service. Cprovides genuine and dequate information during professional
communicabn with colleagues and clients. Registerand keep accurate client recqresc.
However, the regulation does not specify what happens if a health professional fails to perform
the listed and related des.

3.3 Remedies olVictims of Medical Malpractice in Ethiopia
In general, victims of medical malpractice in Ethiopia have the right to administrative, civil, and
criminal remedies if they can proviault in the medical serviceand sustain harm as a result of

such fault.
1. Administrative Remedies

In general, a claim for medical malpractice in Ethiopia is adjudicated based on the fault that
caused the injury. It is up to the medical profession, not the courts;jgdesal bodies, or the
plaintiff, to determine whether or not a specific medical treatment provided by a health
professional or institution meets the required standards of care. As a result, judges or claimants

should seek expert witnesses or professional testifiom the relevant field of study.

2 Regulation (n 1pArt.53 (1)
" bid Art. 63 and 74
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Accordingly,a HealthProfessional€thics Committeeis establishedb examine, investigate, and
propose appropriate administrative measures on complaints made about substandard health
services and incompetent or unegihidealth professionals, as well as to propose policy
directions aimed at providing lortgrm solutions to frequently lodged complaints by identifying

the root causes of those complaints and grievafites

We can infer from this provisiothat the membersr composition of the committee are not
specified; rather, they are designated by the Ministry of Health. The mechanism or criteria for
selecting committee members is not specified in the law, which may have an impact on the
formation of an independent, partial, and permanent committdéowever,mostof the time,

the members are from various medical associations and experts in the specific medical field
against which many complaints are made, as identified by research, and who are known for their
goodconduct in their working area and have no accusation relating to their work and have good
relations with the patienfs Further,the standard to categorize a specific health service and
professional as substandard health services and incompetent andalitegthith professionals is

not specifiedijn the regulation
The committee in entertaining complaifts

x shall summon the health professional or institution against whom a complaint is lodged
where it provesheavailability of sufficient evidenct suppaot the complaint

X Wwhere appropriate may assign an independent researcher to investigate the gomplaint

X May propose a suspension of license or certificate of competence until the appropriate
decision is passed on the complaint. Further, the committeensbeillas frequently as its

function requires and may adopt its own rules of proceture

We can deduce from those provisions that@oenmittee has the authority to summon a health

professional or institution if sufficient evidence is provided, but the standard for the committee to

™ Ibid Art.71 and 72.

> Virtual Interview with Sister Tinibite Daneal, A lecturer in Addis Ababa university and board member in
Ethiopian Anthesist Association as well as A member of theEC ( Addis Ababa, June 17, 20B4).

® Regulation (n 1PArt.72

" Ibid Art.73
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believe there is sufficient evidence in support of the claim is not specified. This allows the
committee todecide as it sees fit. Furthermore, the regulation does not specify what should
happen next if a patient plaintiff or their family is dissatisfied with the committee's decisions
Concerningthe merits of the factthe committed] ecision is final® In this regard, if the
committee's decision is approved by the head of the FDRE Ministry of Health and the Addis
Ababa Food, Medicine, Healthcare Control and Administration Authority, the only option is to
appeal to the court. However, if it is not approvedh®s/FDRE Ministry of Health and the Addis
Ababa Food, Medicine, Healthcare Control and Administration Authority, or if the court
remands the case due to a legal error in the procedure, the committee may recoiisiths it
demonstrates how victims of medical malpractice have a limited right to app#a issue and

rely heavily on the decisions of thdealth Professional Ethics Committée obtain effective

justice.

The fact that the Addis Ababa Food, Medicine, lte=lre Control and Administration

Authority and the FDRE Ministry of Health have the mandate of regulating health professionals

and institutions while also rendering judgments on complaints lodged against those organs
indicates a conflict of intere&l.In allowing the continuation of the Health Professional Ethics
Committees UHVSRQVLELOLWLHYV XQWLO DQRWKHU RUJDQ UHFHLY
$GPLQLVWUDWLRQ 3URFODPDWLRQ 1R " XQGHU DUWL
believes ther may be a conflict of interest and intends to appoint an independent organ to carry

out the mandate, so those committslesuld bendependent®* Work is being done to create an
independent body that hears medical malpractice ases

A federal and Addis Baba city administration health profession ethics commgtgmarate
directive is enacted to regulate the committee's work within the legal framework and to promote

8 Addis Ababa city Administration Health Profession Ethi@smmittee DirectivéNo.1/2007 Addis Ababa, March
2007Art.37(1) and Federal Health Prefgon Ethics committee Directive N&78/2014 Addis Ababa, 15 March
2014,Art.35(1)

" Interview with Temesgen AyeleA lawyer at the legal departtenf FDRE Ministry of Health (Addis Ababa,
May 09, 2014.Q)

8 Interviewwith Daneal Birhanua legal casultant and attorney at law (Addis Ababa, May 10, 2014 E.C)

® Ibid

8 Interview with Temesgen (n J9
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fair and efficient grievance redressal systemithin their respective system3he respective
directive stipulated the committee deems it necessary, it may take into account the issue of the
availability of both the complaints and the professional against whom the complaint i§*tiade.

the complainant was told he had to atteral hlearingout did not attend the hearingnd if the

matter is not in the best interests of the community, the committee may dismiss the coffiplaint

In addition,if the committee believes it is necessary for the case, it may accept any evidence.
However the committee's standard for believing the necessity of both parties' availability to hear
complaints and dismiss complaints when such complaints do not harm the community, as well as

when any evidence must be accepted, is unclear.

Finally, depending orihe severity of the misconduct committed, the respective committee is
empowered to recommend against a professional verbal or written warning, tramiagvork

for some time under the supervision of an experienced professional, to suspend or revoke a
professional license, and so.$hHowever, the respective committee has not been given the
authority to award or compensate victims of medical malpractice even when a fault on the part of
the health institution or professional is proven. Thus, Victimsseak adequate redress through

the justice institutions based on the findings of the respective committees.
2. Civil Remedies

Victims of medical malpractice in Ethiopia have the right to file a claim against health
institutions and professionals for injusieaused to their patients based on either the breach of
contractual obligations or torts.

A. Liabilities Arising out of contract

As previously stated, the Ethiopiabivil Code recognizes two types of contracts, namely
medical contract andcontract ofhosptalization, to establiska relatiorship between patients,
health professionals, and institutions and to identify their respective rights and obligations. As a

result, failure to perform those duties may result in liability.

8 See AAHPEirective (n 7§ Art.28 (2)

8 See AAHPEC and FHPEC Directive (n)7&t.29 (3) and 28(3) Respectively
% See AAHPEC and FHPEDiIrective (n 78)Art.31 (1) and 30(1) Respectively
8 See AAHPEC and FHPEDirective (n 78) Art.33 (1) and 32(1) éspectively
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According to Article 2647 othe Civil Code, a physician is not liable to the person to whom he is
bound under the contract unless he commits a fault under the rules of his profession. Thus, the
fact that the medical treatment did not produce good results or cure the patient does not
constitute a breach of duty on the part of the plgsicRather, the patieseeking to sue and

seek compensation from a physician for 1pemformance must demonstrate the existence of

fault on the part of the physician.

There is no requirement for an egps guarantee to cure the patient concerning the contract of
hospitalization aga medical contract. In the absence of such a contractual provision, the question
becomes whether medical institutions guarantee the success of the patient's medical treatment.
Habitamu contends that we should apply the legally accepted principle of analogy to use Article
2648 of the Civil Code, which deals with a cure guarantee in the case of medical contracts, for
the contract of hospitalization unless the patient plaintdfitilmately considers the medical
institution to be a guarantee for the success of the medical tredfment

Further,the Civil Code of Ethiopia provides two sources for the liability of medical institutions:

1) medical treatment, and 2) board and lod§fhgrticle 2651 of the Civil Code of Ethiopia
H[SOLFLWO\ SURYLGHVY WKDW pWKH PHGLFDO LQVWLWXWLRQ
sick person by the fault of the physician or auxiliary staff which it emplogss, to recover

damages from thmstitutions, the victimmust demonstrate that the physician made a mistake in

the administration of treatent and that heshe is an employee of the institution.

Board and lodging refer to the situation in which the sick person is lodged and fedntsdical
institution. When a medical institution bound by a hospitalization contract agrees to house and
feed the patient, certain responsibilities and obligations. dnigethiopia, "where the sick person

is lodged and fed by the medical institution fos treatment, such institutions shall, in respect of
their obligations and responsibility arising from that lodging and feeding concerned, be subject to
the provisions of the Civil Code dealing with innkeepers' contracts" (Art.-2633). As a
result, mectal institutions must ensure that the patient's rooms and common areas of the room,

as well as the food and drink provided by the institution, are healthy and safe. However, if the

¥ Habitamu (n 1557.
8 Civil Code(n 6) Art.2651 and 2652
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damage is caused by force majeure or the client's [patient's] fault,etieaminstitution is not

liable.
B. Liabilities Arising out of Tort

This scenario represents all instances of medical service provided without the execution of a
medical service contract. As a result, the general tort provisions of the Ethiopian @tieiwall

govern the parties' relationship. These provisions are not intended to address medical
practitioners' or institutions' liability; rather, they are intended to address liability that may arise
from various types of relationships. As a result, whkeelaw so provides, a person is liable for

the damage he causes to another by an offence and without an offeneaeaadhird party for

whom he is legally responsible incurs liabilify

In general, regardless of the nature of the relationship, all health institutions, private or public,
would be held liable for the actions of their employees. Accordingly, As per Article 2126(1) of
the Civil Code, "any civil servant or government employ®ll make good any damage he
causes to another by his fault." However, if the fault committed by the civil servant or
government employee is a professional fault, the victim may seek compensation from the state.
Article 2129 of the Civil Code addresseg Wicarious liability of corporations. This provision is
relevant in establishing private health institutions' vicarious liability for damage caused to a
patient by the fault of a third party which the institution is accountable. In this regard, health
institutions are liable under the law if one of their representatives, agents, or paid workers is
injured while performing his duties. The law also states that physicians' liability for the errors of
their employees is governed by the Chapter of the @witle relating to "Extraontractual
Liability" (Art. 2130-2133))°* Accordingly, Article 2130 of the Civil Code held employers liable
when one of his employees incurs a liability while performing his duties. Liability is deemed to
have occurred in the disafge of duties where the wrongful act or abstention was committed for

carrying out the dutie¥

% civil code(n 6) Art.2658
' |bid Art.2027
% |bid Art.2649
2 bid Art.2131
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3. Criminal Remedies

Aside from civil actions, victims of medical malpractice in Ethiopia have the right to file
criminal petitions against medical practitioe@nd health institutions. As a result, a person who

has a professional or other duty to protect the life, health, or safety of another, such as a doctor or
a driver, who commits a psychical injury or neglighnmicide,is subject to criminal liability®
Concerning criminal liability Article 69 of the FDREriminal Code stipulates grave
professional fault is required to make a person criminally liable for the faults done in the exercise
of professional dutyHowever, it is unclear what the criterion fagtdrmining the gravity of the

error is, which may allow for different subjective interpretations with implications for victims of

medical malpractice seeking justice.

We can deduce from those provisions that negligent homicide or psychical injury égused
different individuas who have different professional or other desto protect othés life, health,

or safetyaregrouped and considered have committedhe same fault and subject to the same
liability. Because of the scope and prevalence of mediwpractice cases, which cause
significant problems such as psychical and psychological trauma to victims and their families,
treating and punishing medical malpractice in the same manner as otheareas¢dair and do

not have a strong deterrentesft.

93 Criminal code (n 6Art.543 (2) ands59(2).
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Chapter Four: The Praxis of access tdustice for Victims of M edical
Malpractice in Addis Ababa
4.1 Introduction

There have been numerous claims of medical malpractiéeldns Ababa Ethiopia.However,

only limited casesappeaed in the media,with few having their day in courand failing to
succeed This rises the question of what keeps victims of medical malpractice from seeking
justice in court. Are the difficulties related to the legal and regulatory framework governing
medical malpracticethe system of litigating medical negligence, or the victims' lack of
knowledge or capacity to do so, or are they related to establishing the medical practitioner's fault
in administering treatment to the patient? Can these issues, if they exist, beseddre
effectively?This chapter examinesomepractical casesf medical malpracticen Addis Ababa

to assesshese and other related issues.

4.2 Reviewof Some Practical Casesf Medical Malpractice

Medical malpractice claims have skyrocketed in regeats, aising concerns about the level of
professionalism inthe Ethiopian medical sector. However, for a variety of reasons, ardgnall
number of practical cases are brought before judicial or qudisial bodies. This section
examines some pendingdresolved medical malpractice cases brought before judicial or quasi
judicial bodies in Addis Ababa.

Casel Removal of Left Kidney in an attempt toremove stones fromthe left Kidney

In WorkneshDebella vprofessor Gordon Williami*The investigation wasaunched after the

victim filed a complaint with the Bethel Police Station, claiming that the suspect had graft
surgery on her left kidney at Bethel Hospital in 2004 E.C. and that when she returned to the same
hospital in 2007 E.C. for other health treattenother doctor told her that her left kidney was
decreasing and that she should avoid greasy fadien she wentot another hospital in 2008
E.C.they told her thaher left kidneyis not there Having this informationshe claimed that

when the susgrt performed surgery on her in 2004 El&@ removed her left kidney without her

% Worknesh Debells professor Gordon WillianBethel police station File N891/2008 and FDRE Ministry of
Justice Kolfe keranyo Branch office File n0.0110/13

32



knowledge or consent, endangering her he8lththe suspectvasnot arrested and did not give

hisword as a suspect in the case.

After hearing thecasebetween the petitioner, the suspect, and the hospitaAARFPEC makes

the following professional comment:

SThe petitioner's left kidney was removed for her benefit, with her consent and signature attested
by a witness. If the removal had not occurrde: would have been vulnerable to other diseases,
and another professional in the defendant's position would have done the same, so the

professional is not at fault

The FPP then decides to close the file without the need to receive the suspect'stiverchea

based on professional comments that the professional did not make an error.
Case2: claims of causing paralysis

In Like Belay v Black lion Specialized Hospital® The investigation was launched after the
victim's mother filed a complaint allegirigat her child was abandoned on the ground and beaten

in the stomach, and she sought treatment at Keranyo Health Station before being referred to the
Black Lion specialized hospital for better care. The doctor at the latter hospital performs surgery
on thechild, claiming that the child has Intestinal Obstruction, but the child is subjected to
another surgery after four days, claiming that she is not recovering, and they place her on
outpatient followup, and the child eventually becomes deaf, unable takspe walk, and is
generally paralyzedNo suspects are apprehended and given word as suspects in the case.
Theclaimant'switnesstestifiedthatthe child becamecompletelyparalyzedaftertwo surgeriesat

thesuspeadhospital.
The FHPECmakes the follwing professional comment:

"The child was admitted to the hospital after 11 days of illness, and her father's refusal to assist in
slowing her heartbeat caused her heartbeat to stop for 10 minutes, resulting in serious mental injury.

During thechild's treatment, no errors were made in getieral

% Like belay \Black lion specialized Hospitalidetasub cityPolice department fileno.474/11 and FDRE Ministry
of Justice Lideta Branch office File n0.2364/14 and phaterview with Like Belaythe mother of the victifa
child ( Addis Ababa, April 25, 2014, E.C)
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The FPP decided to close the file based solely on the above comment, without taking the
suspect's words on the case, stating that the professional comment determined that there was no

fault in thetreatment.

In Birhane Dinka vAlert Hospital ®® the investigation was launched after the victim's mother
filed a complaint with the Kolfe Keranysub-city police department, alleging that her son was
injured on his wayo home from the market in Sebeta town. After providing first aid, the Sebeta
Health Station referthe sonto Alert Hospital for further treatment. The victim was rushed to the
hospital's emergency room and then to the intensive care unit, where he veakfoedb days
with glucose butthere wasno improvement He was notrecovering but rather became

completely paralyzedNo suspects are apprehended and given word as suspects in the case.
However, heFHPECstatal in the cas¢hat

3, M/proved that the victim suffered a severe traumatic brain injury, an acute epidural hematoma, and
a depressed skull fracture as a result of the accident; the victim's brother consents and signs for the
surgery because the victim is unable to do so.déuésion to bring the victim in for surgery, as well as
the operation to remove the blood bleeding in his head by opening the bone and straightening the
fractured bone, were both correct, and the victim was released due to recovery. As a result, there is n

flaw in the treatment."

TheFPPthenclosesthefile basedsolelyontheabovecommentsglaimingthatthe committee

investigatedhe caseandfoundno medicalerrorin the patient'sreatmentiowever,becausePP
hasordered'the collectionof piecesof evidencehattestify thevictim's healthsituationafterand
beforethe surgeryin the hospital the healthprofessionaadministerindirst aid in Sebetehealth
stationwasto testify aboutthe situationof theinjury onthedayof treatmentandto check the
victim's medical history and take expert witness of other Ingatfessionals, and so orlie

case is still pending.

Case3: claims of serious hand injury

% Birhane Dinka \Alert Hospital Kolfe KeranyoSub cityPolice Department File No. 889/13
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In FPP v 4 Nurses 'The nurses were charged with causing grievous bodily harm to a child who
was referred for better treatment to St. Paul's Hospital due to an infection and swelling on her
right breast by handcuffing the baby's left arm for several hours, disrupting her blood flow and
causing gangrene, which resulted in her hand being amputdtediefendants stated that they

are not responsible for the incident.

The FPP presents witness and documentary evidence demonstrating that there was no problem
with the child's left arm when she arrived at Saint Paul Hospital and that the hospital medical
certificate states that the baby's hand showed blood vessel inflammation and blood clots due to
the cutoff blood circulation.Further the defendant's nurses were assigned to monitor the child

in the hospitalandthey handcuffed the child's left arm for long periods to administer the drug
and which alters the appearance of the child's left .afowever,after being informed of the

changing status of his left arm, thaerses faito respond to the situation.

The ddéendants, on the other hand, present evidence demonstrating that the child was admitted to
the hospital in an emergency because she had swelling on her right breast and infection and that
it was decided that the child should be admitted to the departnhené whe nurses worked, they

continued to administer the medicine as prescribed.
The court finally makes the nurses liabtatingthat

37 KPP established that the child did not sustain any injury to hehlafd arm while entering the
hospital, and the nurses while administering treatment to the child kbafaftchanges its situation, the
defendant being notified but largely ignorant oftsfarct, and the failure to unlock the handcuff by asking
other competent persons if it was beyond their capacity and failure to treat the child anpeesisities
of WKH FKLOG DJH ZzDV WKH UHDVRQ IRU DPSXWDWLRQ °

This decision was challenged by the aefant in the AC. The latter hears testimony from two
expert witnesses who testify that the child's injwds not elated to the defendant's negligence
and that they did everything possible to keep the child safe. The defevadaadquitted because

the nedical profession requires expert witnesses, and the lower court's reliance on human

" FPPv 4 Nurses FFIC File no. 54772, AC File no.003752 and FSCassation Decision File No.1524%8d
Interview withAbera Reta, A public prosecutat FDRE ministry of justice 9 Addis Ababa, April @014 E.C
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witnesses to hold the defendant liable is unacceptabhle FSC upheld this decision, ruling that

no evidence was presented that the defendants caused the child's gangrene
TheFPPappeatdto theFSCcassation division alleging that

In the case where thePP witness testifies that the defendant committed the act in the charge
and the health professional ethics committee recommends that a professional fault exists, and in
the case where the defendant failed to demonstrate that the occurrence of Gangread occurr
before they began treatment and was unrelated to their work performance or was caused by other

internal and external factotbe decision of the lower courts to acquit is a fundamental error of

law.
The defendants resposdito this appeal af®llows:

37 K Htdntinueto administer drugs through the cannula that was already in place in the
emergency room, and the medical expert witness attests that the defendant made no mistakes in
treatment; the child's gangrene was caused by infection, which ceBulddood clotting, which
GLVUXSWHG EORRG WUDQVIXVLRQ ~

The cassation division reands the case to thEHC to hear evidence and make a decision
alleging that

3As the FPP testifies, the defendant's act is the cause of the child's injury; however, the expert
witness called by the lower court testifies that the defendant is assigned to follow up on the child and that
they are good hospital staff, which does not prove deendant,did not commit any fault in the
treatment." Thus, because the child's injury was caused by a negligent act, the court must identify the
GHIHQGDQWYV SDUWLFLSDWLRQ DV ZHOO DV WKH FDXVH DQG HIIHF

Finally, The FHC appellate division has evidence from both sidesd made the defendants
liable holding that;

3 | W demonstrated that because the nurses are assigned to follow up on the child, they
must assess the child's health situation and refer the child for additionalemneatichditionally,
being ignorant when informed of the child's pain and suffering by her mother indicates that they
deviate from their professional obligatitn
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In Kidist Kebede \Aliyans Comprehensive Diagnostic Egiag Center’® the investigation was
launched after theictim filed a claim with the Idetasub-city police department, claiming that

she went to the Aliyans Diagnostic Center for medical service of chest city scan and the nurse in
the center incorrectly applied for the medicine in her neugtlen it should have been applied to

the blood vessel, causing severe damage to her arm. The suspect is not arrested agd/did not
hisword as a suspect in the case. The case is still pending because the investigation is currently
gathering evidenceegarding whether or not the nurse has a professional license to provide
medical services, and it is in the process of determining whether or not the treatment was

defective.

Caseb: cases of death

129 The investigation was

In the families othelate Dr. Hiwot Mesfin VAmin Geneal Hospita
launched after+ L Z Rfanfjly filed a claim with the APC, claiming thatshe was admitted to
the hospital for a stomach cleanse (Enema), but the nurseshgawedicine that causechto
go into shock and eventualbausing rer death The suspect is not arrested and did gigé his

word as a suspect in the case.

The examination of the corpse reveals that she had been hit on the forehead, hand, and other
parts of her body and that all of the wounds on her body e&reed before death. She died as a

result of a respiratory disorder brought on by a lung infection caused by the injury.

The AAHPECgives its recommendation on the case as

in general, the victim faints after completing the treatment of cleansing thmadtp and the
professional's inability to assist her with the appropriate oxygen system casts doubt on their
ability to perform the necessary Hfaving treatment, but the victidied of bleeding anteft the

cause of the bleeding for further scientific investigation and finally recommends for the defendant
hospital's final written warning as the latter failed to make available the necessagviiig

materials and the failure to follow up on the gaptheprofessional's skill

8 Phone interview with Kiist Kebede ( Addis Ababapril 27, 2014 E.G
9 The Families of the late Dr. Hiwddesfin v Amin General
Hospitakhttps://www.youtube.com/watch?v=Sb_DbO900QM> Accessed April 10 2014E.C.
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The families claim that the committee failed to provide a scientific reason for their denial of the

results of the corpse examination, and the case is still pemdfgPC.

The committee, on the one hand, questions the profedsability to perform the necessary life
saving treatment and to assist the victim with the appropriate oxygen system, on the other hand,
claims the victim died of bleeding and leaves the cause of the bleeding for further scientific
investigation, but mommends that the defendant hospital issue a final written warning to make
available the necessary lifaving materials and to follow up on thapg in the professional's

skills. Such opposing viewpoints may call the appropriateness of the commentsi@stoon,

making it difficult for victims' families, judicial and quagidicial bodies, and others to

appreciate and resolve the case.

In FPP v Dr. Tesfaye H/sillassit® the defendant was charged with failing to properly dilate the
uterus stitches beforewing them together, which caused the stitches to become detached after
the deceased gave birth to a baby via surgery, resulting in blood loss and a lack of blood

transmission, which led to the death.

The evidence in support of the chargasthatthe aubpsy revealed that she died as a result of
excessive bleeding after the stitches were detached during surgery, atehitieProfessional
Ethics Committeeconfirmed a professional error in treatment administration. Furthermore,
witnesses testified in supg of the charge that the deceased was admitted to the hospital to give
birth and that there was severe bleeding during surgihgughshe was transferred to another
hospital for treatment but died.

The decision of the health professional ethics cotemjtwhich determined that the defendant
committeda grave professional error, was reconsidered by the hearing panel of the Ethiopian
food, medicine, health care contra@ind administration authority, which determined that the
defendant did not commit argrror, and such decision was approved by the FDRE Minastry
health. Dissatisfied with thosgecisiors, the vidims' families filed a case tthe FSC Bench,
alleginga fundamental error of law, but it was upheld. Such decisions are brought as a defense
by the defendant.

10 Epp vDr. Tesfaye HisillassigFHC file no. 002030
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The FHC finally acquitedthe defendantoldingthat

37KH HYLGHQFH SUHVHQWHG E\ WKH SXEOLF SURVHFXWRU LV FI
defendant, and the expert witness presented by the defendant confirms thiat leepeofessional fault
LQ WKH FDVH ~

In the familes of Late Artist Tamrat Desta 4 Nurses in theSelassieHigher clinic;*®* the
investigation was launched aftétD P U &aiwMlf Yled a claim in theAAPC, claiming thathe

went tothe clinic by himself in a car for treatment and received medical services and various
drugs, but hedintedandwentto Dagmawi Menelik hospital for better treatmemiitdied while
traveling.No suspect gave any word as a suspect in the case

According to he AAHPEC, "Tamratsustained coronary artery narrowing, compute occlusion,

and blockage, and this is the cause of death, and Weseo evidence thashowed the drug

given to him causk his death." The Committee noted thato evidence was discovered
demastrating that the nurses verifiedd KDW WKH GHFHDVH®gatwaddomedt KLQJ D ¢
by submitting cardiopulmonary resuscitation as they undertook the referral to the hdswtal.
committee recommends thide professional licenses two of thedefendants beuspended for

six months, and they must present evidence that they use basic and advanced life support after

the suspension period expires, and the othedefendants weracquitted.

This decision contains no explaiwat for why two of thefour defendants are at fault while the
othes arenot. The case is still pending because R® orders the two expert witnesses from the

committee members who make a recommendation to give their testimony.

In The families of LateéSenayit Aldis v the Galatisi Medium Clinic Professional§ Senait's

family filed a claim with the AAPC, claiming that sheas injured while walking around her
house by a sharp blade on her left leeelshe was taken to the Galaxy Clinic for treatment and
received medicie in the form of an injectiorbut died on the scene. The families claimed that

the administration of the medicine in the form of injection was the cause of death since she had

previously suffered from asthmido suspect gave any word as a suspect icdke

1% The familieof Late Artist Tamrat Desta4 Nurses in the silassie higher clin®APC File No. 1230/12

1%2The familes of Late Senayit Adistire Galatisi Medium Clinic ProfessionalBAPC File but file no.is not given

for the case
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According to the AAHPEC The fact that the first defendant attempted to administer a service
while knowing that the clinic lacked oxygen, making it impossible to help the patient with
oxygen when the patient hdeedifficulty of breathing, failuréo administer a drug to the patient

in the proper order, and failure to record medical histopgpantsto a serious ethical violation,

and his professional license is suspended.” However, the second defendant (theasicsa)d

not guilty."

Similar to the preceding case, there is no explanation in this decision for why the second
defendantvasnot at fault, although the second defendant admitted to assisting the patient under
the first defendant's order. Regardless, the case is still unresolved.

In The families of LateFasil Takelev the professionals of Haleluya Clinfé The investigation
was launched aftej D V lfaenfiyfiled a claim with the APC, claiming that the deceased had a
small wound on his inner leg that resembled a bruise and was admitted to the clinic for treatment,

but he died in the procedso suspectgaveany wordas a suspech the case.
The AAHPEC gives recommendatien

3t would have been preferable if he had been given a pill rather than a blood thinner because
giving the latter to the person who had driven in his car and admitted to the clinic as a serious and
imminent illness is not appropriate, and/igg diclofenac intravenously to a patient who has allergic
(asthma) is more likely to cause allergic reactions, so alternative therapies such as tramadol or
paracetamol may be appropriate. Thus, the first defendant (the doctor) for ordering Dicloféwaaut wit
assessing the patient's previous medical history, the second defendant (the nurse) for administering the
medicine without proving the patient's previous medical history, committed professional errors, and the

third defendant is acquitted from the piet."

However, the case is still pending and has not been resolved.

4.3 Challenges ofVictims of Medical Malpractice in Accessing Justice

As we have seen in previous cases, many cases of medical malpractice are brought before

judicial or quasiudicial bodies, and the vast majority of them fail for a variety of reasons. This

193 The familiesof Late Fasil Takele the professionals of Haleluya CliniBAPC File but file no. is not given for

the case
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section seeks to identify the factors that hinder the ability tiémta and their families to obtain

effective justice.
A. Lack of medical expertise on the part of the judiciary or quasjudicial bodies

Most of the time, because they lack the expertise to appreciate medical issues, the judiciary and
guastjudicial bodies, when confronted with cases requiring them to determine whether there is a
fault or not in the administration of treatment or other issues of medical malpractice, turn to
medical expert witnesses, rendering them unable or difficult to challenge orchexds the
decisions of the Health Professional's Ethics Committee and making them dependent on those
committeesdecisions which can have an effect in the decisions of different cases of medical
malpractice.

For example|n Worknesh Debela Professor Gordon Williamshe FPP closed the file without
further review based solely on the committee's comment that the removal of the petitioner's left
kidney was for her health and was done with her consent, and that the professional was not at
fault. In Like Belay vBlack Lion specialized doctofhe FPP closal the file without any
assessment and the need to receive the suspect's word on the cags tasietn solely on the

committee's comments that there is no fault in the case.

Furthermorejn FPP v Dr. Tesfaye H/sillassjehe medical evidence indicates that the victim
died due toexcessive bleeding after the stitches were detached during surgery, atehttie
Professional Ethics Committeeonfirmed a professional error in treatment administration,
prompting theFPPto charge the defendant. Wher¢las Ethiopian Food, Medicine, Health Care
Control, and Administration Authority hearing panel, which reconsidered The decision of the
health prdéessional ethics committee, which determined that the defendant committed a serious
professional error, was reversed, and such decision was approved by the FDRE Ministry of
Health and the FS@assatiordivisionis the primary reason for the court to adgbe defendant

of the charge.

In FPP v 4Nurses The FHCappellate division decidieon the participation of the nurses as they
were assigned to follow umn the child they need to take note of the variations in the child's
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health conditions for furthdreatment and they ignore the baby's crying when told by her mother

this all makes them liable. However, determining their participation was diffféult

These and similar other cases show that, because judicial angugliciali bodies lack medical
experise, they rely heavily on the opinions of medical experts to decide those and other similar
issues. As a result, victims of medical malpractice rely heavily on expert withesses, particularly
the recommendations of the Health Professional Ethics Comnitiéeh) affectgetting effective

justice in one way or another.
B. Delay of Proceeding

Oneof the components of access to justice is that disputes be resolved as soon as possible
becausgas the wetknown axiom goesjustice delayed is justice denied." This indicates that
the concerned judicial and qudisdicial bodies must decide on the disputed fact as soon as
possible, based dhereasonable procedure. However, most victims of medical malpractice are

unable to btain an effective decision promptly.

For example, betweethe 2009 E.C. and before 2014 E.C., th&RC received 30 claims of
medical malpractice. Among them, 23 files await decisions fronHtadth Professional Ethics
Committee only on the 5 files where the committéas decidel on the claim, thé=PP has
ordeedexpert witnesses to provide thastimony and 2 files awaiFPPdecisions %

Whenwe look atsome othecasesFor example,in Worknesh Debella rofessor Gordon
Williams the victim claimed medical malpractice and brought the case to the Bethel police
station on January 20, 2008, E.C., but B questioned the existence of the crime and closed
the file after four yearsvithout the need to receive the suspect's worchercasen August 12,
2012, E.C.In Like Belay vBlack Lion SpecializedHospitatl the petitioner claims cases of
medical malpractice to the Lideta saity police department on November 10, 2011, E.C and the
FPPdecided to close the filafter three yearaithout the need to receive the suspect's word on
the casen April 04, 2014, E.C.

% Interview with Haegewyin Hailu, a judge at FH@ho finally decide the c at the Appellate division ( Addis

Ababa,April 12, 2014 E.G
1% nterview with Inspector Alebachew Fantahun, Head of Homicide investigationAARC (Addis Ababa, May

03, 2014 E.C)
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Moreover,in the families othe Late Artist,Tamrat Destav 4 Nurses in th&elassielinic; On
April 17, 2010, E.G 7DP UDW 1 Vled 2 RR&as® of medical malpractice in tARAPC. The
AAHPEC decides on the issue on February 19, 2012, E.C., buERReordered two expert
witnessego give their testimoniem addition to the committee's comments on July 8, 2012, E.C
and theAAPC, afterreceivingthe words of those expert witnesses, sends the file tBRR@®n
December 1, 2014, E.C., and the case is still not decided.

In the families othe Late Mr. Fasil Takelev the professionals of Haleluya Clini®©n April 28,
2010, E.C, FasY VvV | D H#Hldd@\case in th&AAPC against the professionals of Haleluya Clinic
and the AAHPEC decide on the ssue on December 15, 2014, EbDt it has not yet been
decided by the FPRNd is still pending.

The preceding cases show that tHealth Professional Ethics Committe@olice, andFPP
offices, as well as the judiciary, all played a role in preventing victims from receiving prompt

decisions on their claims of medical malpractice.
C. Difficulty for Victims to prove the fault in medical malpractice cases.

There is no single and comprehensive law in Ethiopia that addresses how issues of medical
malpractice are handled, how evidence admissibility and relevancy are assesséow
liability or fault is established in cases of medical malpractke a result, judicial bodies weigh

evidence in medical malpractice cases using the same standenerasases®

However,most health services in Ethiopia are provided behind closed doors, let alone to families
and friends, the victims themselves are frequently unconscious or may not see, understand, or
have knowledge of what is going on to aid in their evidence. Furthamteat is provided
without the use of technology such ascamera and other mechanisms, medical history is not
readable to laypeople, including lawyers who lack medical expertise, and evidence is highly
inaccessible for victims because it is availablghe institution or health professional against
whom the claim is brought, which may be subject to abuse or disappearanatsatifficult to

access medical expert witnesses in favor of the plaffifificcording to FHPEC members, the

committee's main lallenge in entertaining and resolving medical malpractice suits is the

1% |nterview with Shiferaw abebe, a judge BEIC (Addis AbabaApril 28, 2014 E.G
107 |14
Ibid
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disappearance, modification, disorganization, and unreadability of medical evidence or files, as

well as the lack of experts' consent to testify on some is&ties

This and other similafacts imply that addressing medical malpractice cases using the same
standard as other cases makes it difficult for victims to prove fault on the medical service,
putting them in aisadvantageoysosition to succeed in cases of medical malpracticdnis

obligesa separate regulatory framework that specifies the need for improved medical services is
required. For example, they should be supported by camedadher technology services,

medical history should be recorded electronically, and so omgt@kio account the country's

development, which will aid in the effective resolution of various cases of medical malpractice.
D. Informed consent is not highly appreciated

The application of the issue aiformed consenis limited. For example, most of the time in
anesthesia and surgery medical services, medical personnel would require a signature even if no
information about the case was provid€d Those consent forms are most of the time prepared

by one party, whichsi the health professional and institution, most of them are prepared to
protect their interests and leave the victims with no choice but to sign, so the law relating to this
issue needs to be redefingd.In Worknesh Debella Rrofessor Golden Williamdhe petitioner

claims her left kidneys were removed without her permission or consent, whereas the FHPEC
claims the removal was done for her good and with her consent, as expressed by her signature
and attested by the witness, and tREP closes the caseokly on the committee's
recommendation that the petitioner's left kidney be removed with her consent and for her health.
The decision, however, made no statement about whether the petitioner's left kidney is removed
after the petitioner has been given eglo information to decide whether or not to have it
removed, or whether a reasonable person would have made the same decision if the relevant

information had been disclosed.

The FHPECcommentsn Birhane Dinka VAlert Hospitalwith the simple phrase thtte surgery
is performed after the victim's brother's signature. Despite the petitioner's claim that the victim's

198 |nterview with Tinibite(n 75)
199 Interview with Shiferaw (n 106).

10 nteview with Daneal (n 8D

44



brother arrives at the hospital later after the surgery and the professioradl her to sign a
paper with no information and even failsindorm herof the reason for signing the paper and the
treatment:** The committee did not specify whether the surgery is performed after the victim or
his family has obtained sufficient information to make an informed decision about whether or not
to proced with the surgery. The FPP then closes the file solely based on the committee's
comment that there is no fault in the treatment and does not comment on thenaintiemed

issue, but it is being investigated to further investigation.

E. The law's failure to recognize or specify the liability of free service providers and

medical institutions for independent contractors.

The Civil Code provided two types of contracts: medical contracts and hospitalization contracts,
which could be considered the soei of the physiciaqpatient relationship in Ethiopia and

creates parties' respective obligations: the patient assumes the obligation of payment of the
required fees, and the medical practitioners and the institution assume the obligation of providing
medical care to the patierfturthermore, Article 2651 of the Ethiopian Civil Code expressly

states that "the medical institution shall be civilly liable for the damage caused to a sick person
by the fault of the physician or auxiliary staff which it employsiiecessitates a working

relationship between the physician who harmed the patient due to his/her negligence and the

institution itself.

However, some professionals or institutions travel from abroad to provide free medical services
at a specific timand location. Thus, in such a situation, what is the liability of those institutions
and health professionals when certain cases of medical malpractice occur is unclear in the law,
making it difficult for victims to obtain justicE? Relatedto thisthere @ medical institutions

where some health professionals provide health services in their compound using the institutions'
resources without any employment relationship. In the absence of such contracts, victims of
medical malpractice can bring their claiagainst the specific professionals who caused the

damage as long as they can prove the necessary facts; however, it may be difficult for them to

™ nterview with Birhane Dinka $ Y L FW L Ar{AddsRbaBaMay 16, 2014 E.L

12 Interview with Shiferaw (n 106
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bring their claim against the institutions because the law stipulates the institutions' liability for

the profesional faults of the professionals they employ.

F. The lack of clear parameters or regulations on which committees can base their

decisions on various complaints.

Practically, therespectiveHealth Professional Ethics Committeksar cases based on three
standards: fundamental health professional ethics principles, main duties of health professionals
specified in Article 74 of theegulationand the scope of practices approved by The FDRE

ministry of health for each level of thpexific professiort™

When hearing complaints, the committee may summon the health professional or institution
against whom the complaint is lodged if sufficient evidence is pres&fit@tie respective
committees gather additional evidence from the defenolaahy other concerned organ. If the
evidence presented in support of the complaint is insufficient, and there is reason to believe that
there is improper conduct based on the evidence gathered, the committee will conduct an in
depth investigation> However, the standard or extent to which the committee believes there is

sufficient evidence to support the claim and the complaints is not specified.

The respective committees taking irtonsideratiorthe seriousness, the nature of the fault, the
damage causkeand other relevant issues deciole serious or less administrative measure
against the professional or the institution which is going to be proved the cause of such faults.
Serious administrative action is being takementhe fault or the misconduct eses grave health

injury or death or if it has criminalresponsibilitywhereadess administrative measure is taken if

the fault causes no injury or less injugthe health:*° However, it is unclear in those provisions
what mechanism or parameters thenauittee should use to assess sheousnesandnature of

the fault, and whether the consequence of such fault on the victim's health is serious or minor.

13 nterview with Tinibite(n 75).

114 Regulation(n 10) Art.72 (2).

11> see AAHPEC and FHPEC Directive (n)7&t.23 and Art. 22 Respectively

116 5ee AAHPEC and FHPEC Directive (n)78t.33 (6-8) and 32(57) Respectively
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In each directive, there is a list of acts that are subject to serious or minor administrative
measures!’ Accordingly, acts such as exceeding the limits set by a professional license or a
similar situation, providing treatment without proper examination, failing to follow the rules and
regulations expected of a health professional in any case, aruh sare subject to fewer
administrative measures. Furthermore, this same direstipalatesto Prescribe unnecessary
treatment to patients, inadvertenttausingmental and physical harm to patients and other

actions that are subject to punishment bjosis administrative measures.

However, what is the standard for the committee to decide whether a professional act within or
exceeds the limits of the professional license, provides treatment based or not appropriate
examination, acts or does not act witthe expectation of the profession, inadvertently inflicts
mental or psychical injury, what type of acts amount to dishonest or fraudulent activities in the

profession, and so on are not stipulated in the directives

In practice, the committee makescdgons on the aforementioned and related issues on a case
by-case basis, taking into account the professional's situation in administering the patient,
whether service is provided in remote areas due to a lack of necessary materials or in urban areas
where access for better treatment is available, whether the treatment is given in an emergency to
save a life, and so on, all of which are based edatepth investigation and referral to other senior
experts from different medical associati@msl critical dehte among members in understanding
and appreciation of each specific cldith.

We can deduce from the preceding provisionstibagtructured and specific mangaverns the
committee's each activity, which allows the committee to exercise broad discretiealuating

cases, creating a significant barrier for victims to succeed in their cases.
G. The respective committee's Lack of mandate to award damages to the patient

Depending on the severity of the misconduct, the Respective Committees may issue a verbal or

written warning, order training or work under the supervision of an experienced professional for

17 See AAHPEC and FHPEDiIrective (n 78)Art.34 and 35 as well as Art.33 and 34 respectively

18 |nterview with Tinibite (n 75.
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sometime, suspend or revoke a professional license, and.$8Amtording to such provisions,

the committee lacks the authority to award specific damages to victims of medical malpractice,
even if the committee discovers a flaw in the health institution's and professionals' administration
of the victim's treatment. As @esult, to obtain an award of damages, the victim must file a
medical negligence suit in court, which takes yet another long time, resulting in the victim's

inability to obtain effective and timely justice.
H. A country's level of technological advancenmd

Because the medical profession is complex, highly technical, andcleaeging, various
technologies are used to identify a problem, cure it, and provide effective health care. As a result,

the level of technological advancement in a country has intjgiisafor determining whether or

not there is an error in treatment administration as well as the cause of a given incident. For
Instancein The Families of Dr.Hiwot Mesfivs. Amin General Hospitalin its professional

comment, TheAAAHPEC VW DWHYV WK Qid é\bieddling bidNelavres the cause of the
EOHHGLQJ IRU IXUWKHU VFLHQWLILF LQYHVWLJDWLRQ 7K
technological advancement, it is difficult to determine the exact cause of dfoasha result, e

country's technological advancement has implications for determining the true cause of the
incident, demonstrating whether there is a fault or not in the administration of treatment, and

implications for obtaining effective justice.

1195ee AAHPEC and FHPEC Directive (n)7&t.33 and 32 Respectively
2% |nterview withAbrham Endalama, A public prosecutor at FDRE Ministry of justice (Addis Abahpril 11,

2014 E.C)
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Chapter Five: Conclusion and Recommendations
According to Ethiopian law, the fault or negligence of a medical practitioner must result in
bodily harm or death for the health professional to be held civil or criminally liable. However,
establishingault or breach of duty during medical treatments is difficult for the patient plaintiff,
and judicial or quasijudicial bodies. It is up to the medical profession, not the courts, -quasi
judicial bodies, or the plaintiff, to determine whether or not acifpemedical treatment
provided by a health professional or institution meets the required standards of care. As a result,
judges or claimants should seek expert wigeeor professional testimony from the relevant
field of study.Unfortunately, there hae been allegations that expert witnesses in Ethiopia are
biased in favor of the defendant and are frequently reluctant to testify on behalf of the patient
plaintiff.

However,a committee has been formed at both the federal and Addis Ababa levels toegxamin
investigate, and propose appropriate administrative measures in response to complaints about
substandard health services and incompetent and unethical health professionals, as well as to
propose policy directions aimed at providing lélegn solutionsd frequently lodged complaints

by identifying the root causes of those complaints and grievances.

There have been numerous allegations of medical malpractice against health prd¢easmna
health institutions inAddis Ababa but most of the time thosdaims fail due to a variety of
factors.One of these factors is tlelayin resolving medical malpractice claims. This is because
the judiciary and quagudicial bodiedack the expertise to appreciate medical issuekrequire

a medical expert withes® determine whether or not there is a fault in the alleged cases of
medical malpractice, and the committees charged with determining fault in treatment
administrationdo not work fulttime and do not have a strict procedin&sisand also the
absence ostructured and specific manual governs the committee's each activity, which allows
the committee to exercidmoad discretion irevaluating cases, creating a significant barrier for
victims to succeed in their casdsurthermore, even if the committees discover a flaw in the
health institution or professionals, thdg not have the authority to award specific damdges
victims of medical malpractice. As a result, the victim must go to couriléoaf medical
malpradice suit which takes more time, preventing most victims of medical malpractice from

receving effective justice promptly.
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Another factor ighe lack of a single, comprehensive law addressing how medical malpractice
handled, how evidence admissibilitynch relevancy are assessed, how liability or fault is
established in cases of medical malpractice, and so on, which causes the justice institution to
evaluate evidencef medical malpractice cases with the same assessmetiter casedurther,

most heali services are provided behind closed doors, without the support of camatzer
technology, andnedical evidenceés highly inaccessible for victims because it is available in the
institution or health professional against whom the claim is broughthwhay be subject to
abuse or disappearance, and the lack of experts' consent to testify on someTisisumsd other

factors make it difficult for victims of medical malpractice to establish their cases with clear and

sufficient evidence and win thaiases.

The failure of the law to recognize or specify the responsibility or liability of free service
providers and medical institutions ftire faults ofindependent contractors another finding of

this study According to the Ethiopian Civil Code, a vking relationship must exist between the
physician who harmed the patient due to negligence and the institution itself. However, there are
medical institutions where some health professionals provide health services in their compound
using the resourced the institution with no employment relationship. thre absence of such
contracts filing a claim against institutions may be difficult because the law holds institutions
liable for the professional faults of the professionals they emplayher, somerofessionals or
institutions travel from abroad to provide free medical services at a specific time and location.
Thus, in such a situation, what is the liability of those institutions and health professionals when
certain cases of medical malpracticewds unclear in the law, making it difficult for victims to

obtain justice.

Further, WKH FRXQWU\TV WHFKQR O Risoan@ii@r fackdviddi@sirphddtQn HW F

for victims of medical malpractice in accessing effective justice.
Based on the findings of the papttre following recommendatienare forwarded:

¥, Because there have been numerous allegations of medical malpractice, the committee
charged with recommendingpmmentsto claims of various medical malpractice issues
must be mdependent, impartial, and meet on a regular basis at a defined time and place in

order to resolve those cases as soon as possibtbermoresuch committeenust have
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a clear and precise manual that explains how issues of various medical malpractices
should be addressed. How evidence to the complaint is collected and evaluated and how
to decide on various claims of medical malpractice. Further, the committees should be
empowered to award specific damages for victims of medical malpractice if a fehdt in t
administration of treatment is identified.

Because of the technicality and complexity of the cases, a separate and comprehensive
law is required that reduces the enormous burden on victims of medical malpractice to
prove faults in the administration @katment and incorpora@rinciples that shift the
burden of proof to the physician to prove there is no fault in the service once the victim
establishes some facts. Furthermore, the relevance and reliability of evidence in cases of
medical malpractice,shouldbe reconsideredndthe law should be clear in expanding
medical institutions' liability for injuries caused by independent contractors and non
employee psychians, as well as psychians' and medical institutions' liability for free
services. Furthermore, the law should be written with a strong deterrent effect in mind
and kept up to date with the changing world.

Cases of medical malpractice must be resolved by a special tribunal in judicial bodies and
investigated by a separate departmenguastjudicial bodies due to the technical and
complex nature of the medical professiurther the judicial or quasiudicial bodies

tasked with resolving the medical malpractice issue must have ongoing skill
improvement training in the field, as wels aipto-date knowledge on the subject, to
evaluate, appreciate, or challenge any unjust recommendations made by the expert
witness.

To ensure effective justice, the country should take concrete steps to better protect the
rights of medical malpractice viots. Among them are thmedical services needs to be
improved. For instance, they should be supported by cameras or other technology
services, medical history should be recorded electronically, and so on, which will aid in
the effective resolution of vaus cases of medical malpracticadopting a ndault

option while taking the country's level of development into account, particularly for

victims who sustained a serious and irreparable injury, and so on.
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Annexes

I: Interview Questions
Questionsfor Medical Malpractice Victims or their Families

1. Have you or a member of your family been a victim of medical malpradfise?could

you please explain what, wheand how the injury occurred and the treatmeasgiven?

2. Do you know that victimer your family members of medical malpractice have the right
to sue the medicgractitioner and the health institution of gherpetrator of the act to be
compensated, obtain redress, or hold the perpetrator accountable factioeis? If the answer
LV 3XHave you filed a claim with the appropriate authorities? Do you represent by legal
counsel in the process?l WKH DQVAwyP LV 31R”

3. What kind of relief do you get if you file a claim with the justice system? How long does it

take to resolve the case? And what challenges did you face during the process?
Questionsfor Lawyers

1. Have you entertained or deemll any medical malpractice cases, or have you represented
victims of medical malpractice in courts or other appropriate bodies? If so, could you please
provide a brief description of the case? What difficulties did you encounter during the process?

2. How strong and adequate are Ethiopian laws and regulations governing medical malpractice in

protecting the right of access to justice of victims of medical malpractice?

3. Do you believe that the rights of victimérmedical malpracticéo access justice are
practically protected? If the answer is yes, could you please explain it? What are the difficulties

if the answer is no?

5. What steps should be taken to combat medical malpractice and ensure victims' right to justice?
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Questions for Members of the Health Professionals Ethics Committee

1. Have any cases of medical malpractice been brought before the committee by victims or
justice organs? If the answer is yes, what type and how many cases were brought? What kinds
of decisions are made? What aredtendards/parameters for dealing with these cases? How

long does it take the committee, on averagegetmdeon a case?

2. What will be done in the case of medical malpractice if the medical professional or institution

is found to be guilty or at fault? Kt solutions are provided to the victims?

3. What mechanisms does the committee employ to address claims and protect the rights of

victims of medical malpractice?
4. What were the committee's challenges in carrying out their duties and responsibilities?

5. What steps should be taken to address medical malpractice while also protecting victims'

rights to justice?

Il. Judicial and Quasi-Judicial bodies Decisionsand Health Professional Ethics committee Directives
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