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Abstract
Currently, as commercial transactions become more complex, certain procedural problems

are becoming more common. One of the most troubling issues in this area of law concerns
participation of third parties (through joinder, intervention or opposition to setting aside of
arbitral award) into an arbitration. In fact, if all parties agreed, the problem will be
somehow resolved. Otherwise, when parties disagree and third parties object participation,
the issue will be difficult.

Third parties under the Ethiopian arbitration rules are uncovered. Regarding the practice,
the courts and Arbitration tribunals are found to be different in interpretation of the law.
Sometimes, they extend arbitration to third parties through litigation provisions, sometimes
they become hesitant. The understandings of Practitioners and Academicians who have
exposure in commercial arbitration are also divergent. Some are proponents, some are
opponents and some are in the middle way in relation to participation of third parties in
commercial arbitrations.

So, the problem is obvious. But, transactions comprises multiparty and multi contracts in
which parties will not be signatory of the same arbitration agreement are becoming in
growth. Generally, in Ethiopia, since multiparty arbitration proceedings would enhance the
scope, efficiency, certainty and effectiveness of commercial arbitration system, rules and
procedures that allow the intervention and joinder of indispensible third parties in bilateral
arbitration arrangement, as well as mechanism of challenging the award by interested third
parties need to be regulated expressly and effectively. The practices also need to be
developed.



Introduction

Arbitration is becoming basic means of commercial dispute resolutions mechanism in
contemporary global commercial and investment relations. Mostly, the basic rules and
procedures relating to arbitration in general and commercial arbitration in particular focus on
parties in arbitration. But, currently modern commercial (business) transactions and disputes are
becoming complex and networked that comprise multi signatories (existing) and non-signatory

parties (third parties) even in a single or related transactions.

Currently, as commercial transactions become more complex, certain procedural problems are
becoming more common. One of the most troubling issues in this area of law concerns
participation of third parties (through joinder, intervention or opposition of arbitral award) into
an arbitration. In fact, if all parties agreed, the problem will be somehow resolved. Otherwise,

when parties disagree and third parties object participation, the issue will be difficult.

Thus, the core issue addressed in this paper is the accommodation of third parties in commercial
arbitration system of Ethiopia. The paper analyses and answers the following specific questions:
What are third parties in commercial arbitration with in the contemporary complex and
multiparty commercial transactions that need to be accommodated?; What are the relevancies of
accommodating third parties in commercial arbitration in general?;How can Arbitration,
specifically, commercial arbitration accommodates non signatory parties (third parties)?; How is
the accommodation of third parties in commercial arbitration treated in other national
jurisdictions and international and regional arbitration institutions, in general?;How is the
accommodation of third parties in arbitration (specifically, in commercial Arbitration) treated
under Ethiopian Arbitration laws; under both substantive and procedural laws relating to
Arbitration)?; What relevance does accommodation of non-signatory third parties in commercial
arbitration will have in Ethiopia?; How are third parties being accommodated in current
commercial arbitrations, in practice?; If any, what measures need to be taken so that Ethiopia
will have efficient, effective, attractive and competitive detailed rules and procedures that can

accommodate third parties in commercial arbitrations?

The paper discussed the issue within four chapters: The first chapter provides the proposal. In

chapter two commercial arbitration and accommodation of third parties in general has been



discussed: specifically, this chapter has dealt with arbitration and commercial arbitration
constitutes in general; plus, it also analyzes third parties and their relevancies in commercial
arbitration. Then, it has tried to analyze the mechanisms of accommodation of third parties in
arbitration and the extent to which their accommodation shall be possible. Lastly, for better
appreciation of the issue it has also tried to overviews some experiences from Nationals as well

as International and Regional institutions’ arbitration rules and cases.

Chapter three discussed Arbitration as a means of commercial dispute resolution and
accommodation of third parties in commercial arbitration in Ethiopia: Specifically, this chapter
analyses: arbitration as means of resolution of commercial disputes in Ethiopia; the issue of third
parties in Ethiopian commercial arbitration; whether and how accommodation of third parties is
possible in Ethiopian commercial arbitration system; third parties under Ethiopian arbitration
rules; third parties under the civil code and civil procedure codes of Ethiopia ordinary provisions;
weather and to what extent the ordinary litigation provisions of the civil procedure code relating
to third parties will be applied to Arbitration. Then, this chapter has also try to see and analyze
the practice in Ethiopia in relation to how third parties are participated/accommodated in
commercial arbitration and the experiences under Arbitration Institution and the draft Arbitration
rule of Ethiopian Arbitration and Conciliation Center. Chapter Four comprises Conclusions,

Recommendations, Bibliographies and Attachments of relevant cases.



Chapter one

Proposal of the study

1. Back ground of the study

Arbitration is becoming basic means of commercial dispute resolutions mechanism in
contemporary global commercial and investment relations.® Mostly, the basic rules and
procedures relating to arbitration in general and commercial arbitration® in particular focus on
parties in arbitration®. But, currently modern commercial (business) transactions and disputes are
becoming complex and networked that comprise multi signatories (existing) and non-signatory
parties (third parties) even in a single or related transaction.® Therefore, in commercial
arbitration there need to have effective detailed rules and procedures that can accommodate non
signatory or third parties whose presence or participation will make the arbitration effective and

efficient.

In some national arbitration rules and international arbitration institutions rules, more or less,
there are attempts to develop rules and procedures that will accommodate third parties in
ongoing commercial arbitrations®, just like ordinary civil litigations entertained within the public

'Pouget Sophie, Arbitrating and Mediating Disputes: Benchmarking Arbitration and Mediation Regimes for
Commercial Disputes Related to Foreign Direct Investment, The World Bank Financial and Private sector
Development Network Global Indicators and Analysis Policy Department, 2013, p.4, available at:
https://www.openknowledge.Worldbank.org.(last accessed March 20/2018)[Here in after, Pouget Sophie]

% In this paper commercial arbitration, in wider sense, refers to arbitration, conducted in institutional or ad-hock
arbitration arrangements, relating to commercial or trade(business) related disputes

¥ Many model, international, regional as well as national arbitration rules, because of the dependence on arbitration
submission (agreement) which is considered as the base of arbitration , basically focus on the existing contracting
parties and gives priority to parties autonomy and freedom .

*Note that: in this paper third party refers to non-signatories who are not party to arbitration agreement but that have
direct or indirect interest or connection on the subject matter and that need participation in ongoing arbitration. For
example, in bilateral arbitration agreement and arbitration process, non-signatory third parties such as: guarantors,
creditors, in agency the principals, in construction contracts sub-contractors or workers, in group of companies’
cases parent/holding/ or subsidiary (affiliated) companies, third party beneficiaries, insurance companies in
insurance cases, in property cases joint owners and the like indispensible third parties will need accommodation in
ongoing arbitration proceedings.

°For example, From National Laws on Arbitration, see: Netherlands code of civil procedure (Art.1045);
Switzerland’s rule of international arbitration, 2012, Art 4(1)); USAs’ experience specially, the South Carolina
uniform arbitration act (section 15-48-60) and Utah arbitration act (subsection 78B-11-111), and the 2013 Belgian
Judicial Code Article 1709. From the experience of known Arbitral Institution, see: LICA Arbitration rules,
2014(Art 22(1) (viii)); the 2015 Netherlands Arbitration Institution Arbitration rule,art.37;the new 2017 ICC
Avrbitration rule Art 7 and 8;and Finland Arbitration Institute Arbitration rule, Art 10. From International
Conventions, see also the new 2013 UNCITRAL Arbitration rule art 17(5)
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Justice system by ordinary courts in which third parties to the ongoing litigations may be
accommodated through mechanisms such as: intervention which refers to the device used by
outsiders to make themselves parties to the arbitration, joinder which refers to the technique used
by an existing party to bring a third party into an arbitration and opposition of arbitral awards.®

In Ethiopia also with the growing global complex and multiparty commercial transactions and
disputes, to have attractive (competitive) and effective commercial arbitration system, it needs to
have detailed rules and procedures that enable commercial arbitrations to accommodate third
parties whose presence or participation will make arbitration effective and efficient.

Thus, the paper will examine the Ethiopian arbitration laws (both the substantive and procedural
rules) ” weather they have detailed rules and procedures that can accommodate third parties in
commercial arbitration. Plus, somehow, it will examine how third parties are participated or
presented in Ethiopian commercial arbitrations system in practice. Finally, by analyzing the need
or the relevance of accommodating third parties in commercial arbitration and by analyzing other
national jurisdictions’ and arbitration institutions’ experience (to take a lesson), moreover, by
analyzing the vacuum of the rules and procedures under Ethiopian arbitration systems, it will
recommend possible measures that need to be taken in order to make the Ethiopian arbitration

system attractive, competitive, efficient and effective.

2. Research problems and questions

The paper is focus on the following specific questions;

» What are third parties in commercial arbitration with in the contemporary complex and
multiparty commercial transactions that need to be accommodated?

» What are the relevancies of accommodating third parties in commercial arbitration in
general?

» How can Arbitration, specifically, commercial arbitration accommodates non signatory
parties (third parties)?

®Strong, S.1, Third Party Intervention and Joinder as of Right in international Arbitration: An Infringement of
Individual Contract Right or a Proper Equitable Measure, 31 Vand. J.Transnat’1.915 (1998), p.919, available at:
http://scholarship.law.missiour.edu/facpubs (last accessed, May 15/2018) [Here in after,Strong, S.1]

" Basically, the main source of Ethiopian substantive arbitration rules is the Ethiopian civil code (from Art.3325-
3346) and the Ethiopian procedural arbitration rules is the Ethiopian civil procedure code (from Art. 315-319,350-
357 and 461.)
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» How is the accommodation of third parties in commercial arbitration treated in other
national jurisdictions and international and regional arbitration institutions, in general?

» How is the accommodation of third parties in arbitration (specifically, in commercial
Arbitration) treated under Ethiopian Arbitration laws; under both substantive and
procedural laws relating to Arbitration)?

» What relevance does accommodation of non-signatory third parties in commercial
arbitration will have in Ethiopia?

» How are third parties being accommodated in current commercial arbitrations, in
practice?

» If any, what measures need to be taken so that Ethiopia will have sufficient, effective,
attractive and competitive detailed rules and procedures that can accommodate third

parties in commercial arbitrations?

3. Scope of the study

The scope of this paper is limited to analyzing the accommodation of third parties under

Ethiopian Commercial Arbitration system and forwarding possible recommendations.

4. Obijectives of the research

Currently, in the growing global economy, unlike the classical ones in which business were
mostly bilateral, business relations is becoming complex, networked and comprises many parties
(multilateral) interest, even within a single or related transactions. Thus, generally, within the
growing multiparty transactions and disputes, arbitration systems that can accommodate existing
parties and third parties would enhance the efficiency and effectiveness of arbitration
(specifically commercial Arbitration) system and will make it to be attractive and competitive

with in the current competitive world.
Thus, in general the objectives of this paper are;

» Examining the Ethiopian arbitration laws (both the substantive and procedural rules)
weather they have detailed rules and procedures that can accommodate third parties in

commercial arbitration.



» Examining how third parties are taking part or presented in Ethiopian commercial
arbitrations in practice.

» Analyzing the need or the relevance of accommodating third parties in commercial
Arbitration in Ethiopia

» Finally, by analyzing other national jurisdictions’ and Arbitration institutions’ experience
(to take a lesson) and the vacuum of the rules and procedures under Ethiopian Arbitration
system, it will recommend possible measures that need to be taken in order to make the

Ethiopian arbitration frame work (system) efficient, effective and competitive.

Thus, in terms of significance, the paper may serve as ground for further research in the area; it
may also be uses as source for Legislators, Executives, Judiciary, Businesspersons as well as

arbitration institutions as reference or stand for further appreciation and resolution of the issues.

5. Methodology of the Research

Generally, regarding methods, the paper follows conceptual and legal analyses and interpretation
in a comparative manner. So, depending on the cases, it employs doctrinal legal research
methods with a comparative study. Plus, somehow, to examine the practice in current
commercial arbitration systems it employs non doctrinal (empirical) method and to obtain a
lesson from other countries’ and arbitration institutions’ experience, it employs comparative

research methods.

Thus, regarding data sources and sample selection:

» Regarding Primary sources, authoritative legislations: Ethiopian legislations (mainly, the
Ethiopian civil code and civil procedure code); selected Arbitration rules of other Nations
and International arbitration institutions’ arbitration rules relating to the issue will be
analyzed and interpreted, purposively.

» Regarding secondary sources: Books, Articles, Journals, Internet sources, Cases, Expert
interviews (discussions), unpublished materials and reports that are related with the issue

will be analyzed and interpreted, selectively and purposively.

Moreover, on the way of examining our arbitration system, for further clarification and to take a

lesson in eclectically manner, with comparative analyses, the paper will try to over view some



national arbitration rules and arbitration institutions’ arbitration rules that have better experience

on accommodation of third parties in arbitration (particularly in commercial arbitrations).

To assess the conceptual and practical issues in Ethiopia, interviews and discussions (depending
on the circumstance) will be employed with: selected scholars of AAU; experts of Arbitration
Institution of AACCSA and ECCSA, selected experts have experience in ad-hock arbitration,

and Judges in courts. It will also see relevant Ethiopian and foreign cases or decisions

6. Limitations of the study

The research counters the following limitations. The first limitation is that there are no detailed
books and literatures on the issue and even those limited sources at international level dealing
with this topic are e-books which are difficult to access them easily. In Ethiopia too, since the
area is new, it is very hard to get detailed materials written on the arbitration system of Ethiopia
(particularly, in relation to accommodation of third parties). Plus, Cases and judicial opinions
play an appreciable role in legal research. But, Case scarcity is another constraint of this study
(the accessed materials are employed). However, maximum efforts have been made to address
the issues.



Chapter two

Arbitration as a means of commercial dispute resolution and
accommodation of third parties in commercial arbitration in

general

2.1 Arbitration in general

Arbitration has taken on an increasingly important role in international commercial transactions
and has become the preferred dispute resolution mechanism in many types of transnational
contracts.®Studies find that more than two-thirds of multinational corporations prefer commercial

arbitration over traditional litigation.’

Different legislations and materials define arbitration in similar concept but indifferent ways. To
see some of them; Latham & Watkins under the Guide to International Arbitration defines
arbitration as “it is a private form of binding dispute resolution, conducted before an impartial
tribunal, which emanates from the agreement of the parties but which is regulated and enforced

by the state.”°

In addition, according to the American Association of Arbitrations’ [here in after AAA] Guide to

Commercial Mediation and Arbitration for Business People, arbitration is defined as it is:

“the referral of a dispute to one or more impartial persons for final and binding determination,
and which is Private and confidential, designed for quick, practical, and economical dispute
resolution in which Parties can exercise additional control over the arbitration process by
adding specific provisions to their contracts’ arbitration clauses or, when a dispute arises,
through the modification of certain aspects of the arbitration rules to suit a particular

dispute. "™

®Pouget Sophie, supra note., 1, p.4.

* Ibid

"% atham & Watkins, Guide to International Arbitration, 2014,p.1, available at: www.lw.com (accessed at sep.
23/2017) [here in after; Latham and Watkins,]

1 AAA, A Guide to Commercial Mediation and Arbitration for Business People, 2013. Available at; www.adr.org
(last accessed at May 10/2018) [here in after, AAA Guide]
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Black’s Law Dictionary also defines the term arbitration as “a method of dispute resolution
involving one or more neutral third parties who are usually agreed to by the disputing parties

and whose decision is binding.”*?

Thus, generally, as stated commonly from the above instruments, it can be summarized that
arbitration is the basically a consensual process whereby the parties to a dispute brings their
case for binding resolution to a third party called the arbitrator(s), who undertakes to settle the

dispute in accordance with the principles of law.

The base of Arbitration is “arbitration agreement or submission” which is an agreement by the
parties to submit to arbitration all or certain disputes which have arisen or which may arise

between them in respect of a defiend legal relationship, whether contractual or not.™
In Ethiopia, the Ethiopian the Civil Code defines Arbitration as;

“A contract whereby the parties to a dispute entrust its solution to a third party, the arbitrator

who undertakes, to settle the dispute in accordance with the law.”™

Thus, in Ethiopia Arbitration is also seen as a contractual based non-judicial dispute settlement
mechanism whereby parties to a dispute resort to a third party (or parties) whose decision over
the dispute is based on law and which is binding as regular court decisions. in fact, in many

cases, parties have autonomy to agree even on the procedures.™

Generally, arbitration is typically conducted by either one or three arbitrator(s), referred to in
each case as the “tribunal”. The tribunal is the equivalent of a judge (or panel of judges) in a
court action. However, the arbitrators are selected by the parties (either directly or indirectly
through a third party or institution) and, as a result, the parties maintain some control over who is
to determine their dispute. Commonly, the tribunal’s powers and duties are fixed by the terms of
the parties’ agreement (including, in particular, any arbitration rules which have been adopted)

and the national laws which apply in each case. Under most leading legal systems, arbitrators are

2Black’s law dictionary,p.100

3 UNCITRAL Model Law on International Commercial Arbitration with amendments as adopted in 2006,
Art.7,available at,http://www.uncitral.org (last accessed May 9/2017) [Here in after, UNCITRAL Model Law on
International Commercial Arbitration,2006]

4 Civil code of Ethiopia, 1960, Negarit Gazzeta, Extraordinary issue, proc. No.165, 19th year, No.2, Art.3325 (1),
[here in after; Ethiopian civ. C.]

21d., see for example:Arts.3325(2),3330,3331

10


http://www.uncitral.org/

obliged to make their awards according to the applicable law unless the parties have agreed
otherwise and the tribunal is obliged to follow due process and ensure that each party has a
proper opportunity to present its case and defend itself against that of its opponent. However, in
other respects, the procedure can be very flexible.

Concerning its distinguishing features, although arbitration is usually, considered as an
Alternative Dispute Resolution Mechanism, it is jurisdictional and adversarial process like the
regular courts."® Whereas, other Alternative Dispute Resolution mechanisms, [here in after,
ADR], such as: Negotiation, Mediation as well as Compromise, are not jurisdictional and
adversarial process. what distinguishes it from litigation with in regular courts is also that
litigation processes are carried out in front of a court of law whose judge(s) is (are) sovereign-
appointed, whereas arbitral processes are carried out in front of a private judge or a panel of
private judges appointed by the parties or somebody acting on their behalf. Plus, arbitration is

somehow flexible than litigation.

Arbitration is also different from expert determination, because, whereas arbitration is normally
regulated by national arbitration laws which safeguard the constitution of the tribunal and the
procedure to be followed, expert determination is virtually unregulated. Specially, in the
international context, arbitration also benefits from enforcement conventions which allow the
direct enforcement of awards. The decisions of experts only have the force of contract and, to
enforce them, a new action must be brought in the appropriate jurisdiction for breach of contract.
On a decision-making level, the distinction is also that whilst the arbitrators may be selected for
their experience in particular fields, they are tasked with deciding the dispute primarily upon the
basis of the parties’ submissions and the applicable law, whereas experts use their own

knowledge to come to their decision.

16 |_atham & Watkins, Supra note 10.p.2. under this Guide to International Arbitration, in relation to ADR it is stated
that even if sometimes practitioners refer to arbitration as a form of alternative dispute resolution (“ADR?”), the
acronym “ADR” is more often used to describe non-binding procedures (such as mediation), thereby distinguishing
between litigation and arbitration on the one hand, and ADR on the other. But, non-binding procedures are not really
an “alternative” to litigation and arbitration because, unless the parties reach a settlement, they must still resort to a
binding procedure, such as arbitration or litigation, to resolve their dispute. This has caused some to redefine ADR
as “amicable dispute resolution”, thereby emphasizing that mediation and related approaches depend upon the
Y7oluntary cooperation and agreement of the parties.
Ibid

11



Relating to its types, there are different types of arbitration which can be distinguished
depending on various factors. ®For instance, a distinction usually made between international and
domestic arbitration'®; noncommercial versus commercial or investment arbitration; ad-hoc
(“non-administered” i.e., an arbitration in which the parties create their own procedural rules and
handle the administration of the arbitration themselves) versus institutional arbitration (which are
to be administered by institutions (“institutional arbitrations)?’; Compulsory versus voluntary

Arbitration and Court-Annexed Arbitration, etc.

Thus, generally, it can be said that arbitration is non-judicial but decisional and adversarial
dispute settlement scheme that is manly based on arbitration agreement and the law, and it can be

conducted with sole or multiple arbitrators in ad-hoc or institutional base.

Currently, as different data and researches indicates, settling disputes that arise in commercial or
business (trade and investment) related transactions through ADR mechanisms, especially with
arbitration is growing faster and comparing to litigations, sometimes it seems to be preferable
and appropriate for commercial or business activities which needs smooth (flexible, private or
confidential and speedy) business relationships and which requires neutrality and technical
expertise.”> As studies shows, at international level, because of the support of the New York
convention 1958%? which many states adopted, in terms of recognition and enforcement, it is also

preferable even than litigation.

Moreover, currently, because of the expansion and globalization of cross-border investment and
trade, more complex commercial relationships (multi contractual and parties based relations)
between businesses, investors and states are common and in many cases, arbitration became the

standard method for resolving these relations. Thus, currently, arbitration is considered as a

8In many literatures based on different factors there are many of types of Arbitration; ex. In addition to the above
classifications specific in stances such as Labor Arbitration, Family Arbitration, etc. can be mentioned.

19 According to criteria such as the nationality of the parties, the nature of the dispute and the applicable law

**There are a number of arbitral institutions and rules to choose from, some focus on disputes in particular subject
matters and some are fully international in scope and are used by parties throughout the world.

2'Pouget Sophie, supra note., 1, p.4

?Convention on the Recognition and Enforcement of Foreign Arbitral Award, June 7,1958, New York[here in after;
New York convention]
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primary means of resolving complex, transnational commercial disputes and as a means of

economic benefits for a state of being perceived as “arbitration ﬁriendly.”23

2.2 Commercial arbitration and third parties in general

2.2.1. Commercial arbitrations in general

In relation to arbitration, there are different approaches of determining what constitutes
commercial or trade relations in different commercial laws. Consequently, it is important to
mention that there are, for example, corporate, financial, maritime, sale, labor, construction,
investment, Intellectual property and many other specialties each with different approaches. This

article will examine the legal framework of commercial arbitration in a wider sense.

Here, concerning what constitutes or covers commercial arbitration the UNCITRAL in its Model
law on International commercial Arbitration takes a wider scope and interpretation so as to
cover matters arising from all relationships of a commercial nature, whether contractual or not,
that include, but are not limited to transactions such as, any trade transaction for the supply or
exchange of goods or services, distribution agreement, commercial representation or agency,
factoring, leasing, construction of works, consulting, engineering, licensing, investment,
franchising, banking, insurance, exploitation agreement or concession, joint venture and other
forms of industrial or business cooperation, carriage of goods or passengers by air, sea, rail or

road.?

When we come to Ethiopia, even if it is not adequate and conclusive enough, what constitutes
commercial activities or relations has been tried to be regulated under the commercial code of
Ethiopia® and mainly the civil code and the maritime codes has also their own relevance.?® Plus,

Zpouget Sophie, supra note., 1, p.5

2 UNCITRAL Model Law on International Commercial Arbitration, 2006, supra note, 13, Art.1 (1). Here the model
paw provides detailed elaboration, through foot note, as what constitutes commercial arbitration with in the model
law

2> Commercial Code of Ethiopia, 1960, Negarit Gazzeta, Extraordinary issue, proc. No.166, 19th year, No.3, Art.5,
[here in after, Ethiopian comm. C.]

*1d, arts 1 and 2
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there are also scattered legislations that regulate in one or another way the commercial

relations.?’

However, for purpose of effective appreciation of the issue at hand, somehow, this paper follows
UNCITRALSs’ wider approach to the concept of commercial arbitration. Thus, here commercial
arbitration refers to arbitrations (institutional or ad hock) in relation to all business or trade
(commercial) relations and it includes investment, banking, insurance, Intellectual properties,
construction, sale, maritime, labor, distribution agreement, commercial representation or agency,
factoring, leasing, consulting, engineering, licensing, franchising, exploitation agreement or
concession, corporate and other forms of industrial or business cooperation, carriage of goods or

passengers by air, sea, rail or road and many other trade or commercial related disputes.

In relation to rules and institutions, as it will be discuss latter in another part, there are
international and regional arbitration rules and institutions designed specifically for commercial
arbitration even with specific industry sectors. Plus, some states have also separate rules for

commercial arbitration.
2.2.2 Third Parties in commercial arbitrations in general

Traditionally, the base of arbitration and the arbitration tribunal is mainly the arbitration
agreement or submission and party autonomy. Thus, because of the principle of relativity or
privity of contract, it is mainly considered as consensual and binding up on the parties. But,
many instances can be mentioned when third parties’ interest will come to picture with in
bilateral arbitration arrangement, both in civil (non-business) and commercial (trade and

investment) relations or transactions.

Mostly, with in different materials, the term “third party” is used as referring to a person who
never consented to an arbitration agreement concluded between two or more parties (existing
contracting parties). In fact, the term “non-signatory party” also often used interchangeably with
the term third party. But, as will be shown in the subsequent paragraphs, a non-signatory party

should be distinguished from a third party, as, strictly speaking, the former is a person that has

2" For Example; Proclamations and regulations concerning Commercial Registration and License; Trade
Competition and Consumers Protection; Intellectual Properties, Banking and Insurance Business as well as the
maritime code of Ethiopia, in one or another way determines and regulates commercial activities.
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consented (or named) to an arbitration agreement and thus is bound by it, notwithstanding the
fact that the person failed to sign it, whereas, third party is used to refer to someone who is not
even a named party in agreement.”® Thus, in this the issue at hand the term “third party” is
preferred over the term “non-signatory party.” In fact, a third party is a non-signatory, but,
sometimes, a non-signatory will not be third party.?

In this paper, third party also refers to non-consented and non-signatories of the arbitration
agreement or submission, but those have direct or indirect interests or connections on the subject
matter and need participation in ongoing arbitration (in relation to commercial related
arbitrations). For example, in bilateral arbitration agreement and arbitration process, non-
signatory third parties such as guarantors, creditors, third party beneficiaries, assignees,
successors, in agency relations the principals or agents, in construction contracts sub-contractors
or workers, in group of companies’ cases parent/holding/ or subsidiary (affiliated) companies or
share or stake holders, , insurance companies in insurance cases, in property cases joint owners
and the like indispensible third parties will need accommodation in ongoing arbitration

proceedings.

In Modern business transactions, particularly in the international context, have become
extremely complicated, requiring the participation of several parties for the delivery of large-
scale projects.®* For example, a typical construction project may involve the employer and the
main contractor but also an engineer or an architect, several subcontractors, suppliers, and
financiers. Similarly, the complicated structure of many multinational groups of companies
requires several affiliates or subsidiary companies, shareholders, directors or stakeholders of the
same group to become actively involved in the execution of a contract concluded by only one

company of the group.

*®Brekoulakis Stavros, The Relevance of the Interests of Third Parties in Arbitration: Taking a Closer Look at the
Elephant in the Room, 2009, penn state Law Review, vol.113:4, p.1166, available at; www.pennstatelawrevies.org.
Elast accessed at May 25/2018],[Here in after; Brekoulakis(2009)]

Passey Max D., The shortcoming of arbitration in the modern world: the third parties limitation,2016,global
poletics review, vol.2,no0.2,p.78,available at, http://globalpoleticisreview.com, (last accessed at May 25/2018)[here
in after; passey Max D. (2016)]

*9Brekoulakis(2009),Supra not, 28, p.1167
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In addition, the types of cases in which a need for joinder of or intervention by a third party in an
ongoing arbitration might arise are numerous, and include®: vertical construction contracts (i.e.,
owner-contractor-third party subcontractor); horizontal construction contracts (i.e., contractor-
engineer-third party architect); indemnification contracts (i.e., injured party-liable party-third
party indemnificatory); reinsurance contracts (i.e., injured party-insurer-third party reinsurer);
intellectual property contracts (i.e., patent holder-manufacturer- third party distributor);
copyright distribution contracts (i.e., copyright holder-distributor in country A-third party
exclusive distributor in country B which has experienced parallel imports from country A);
employment contracts (i.e., employee-employer-third party subcontractor); securities contracts
(i.e., seller-buyer-third party financier); franchise contracts (i.e., franchise owner-franchise
holder in country A-third party franchise holder in country B); and tort cases referred to
arbitration by consent or contract (i.e., injured party-product distributor-third party

manufacturer).

The same also applies in case of guarantee transactions. Here, the debtor will have an interest in
joining the guarantor to its arbitration proceedings against the creditor, especially when the final
award is favorable to the debtor. Otherwise, the creditor will be free to initiate second
proceedings against the guarantor and to recover the debt, in which case the guarantor will have
a recourse claim against the debtor. Plus, in the case where one person is jointly liable with
another who is a party to the arbitration, if an award is given against one of the parties, it will
then be at least of persuasive significance against the other person. The same will also apply
when a third party interferes with a transaction between two signatory parties by committing a

fraud or some other legal wrong.*

Generally, in all the above examples, the determination of a dispute in bilateral arbitration
proceedings will take place against the interests of third parties of the multilateral commercial
project. Consequently, it is likely that the bilateral arbitration proceedings will adversely affect
the legal or financial interests of third parties that are closely related to the dispute as well as for

the interest of existing parties that will require third parties joinder and this risk is generally

*1d.,p.1168

%2 |pbid
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recognized in litigation. Even if, not provided adequately, this remedy somehow is also provided
with in limited institutional and state arbitration rules.®® In addition, currently, many researches
also reveal that third party interests and existing parties’ interest over third parties are in general

worthy of protection.

2.3Should commercial Arbitration be open For Third Parties or non-

signatories?

In current networked and complex commercial transaction which mostly consists of multi parties
in a single or related serious of transactions, the issue of third parties is one of the problems

relating to arbitration.>*

The opposition to third parties involvement in arbitration argument is mainly based on the
principles of arbitration agreement (submission) and party autonomy (its private or confidential
and flexible nature) in arbitration. Thus, based on the principle of privity of contract or relativity
of contract, they oppose the participation of third parties through joinder, intervention or
opposition. Here, they believe that those third parties bear no relevance to arbitration, which
naturally leaves their interests unprotected.®® As result, a dispute arising between two persons
bound by an arbitration agreement in connection with a multiparty project will have to be
resolved by arbitration exclusively between these two parties and other parties cannot participate
in the resolution of the dispute through arbitration, even if they have played an active role in the
actual project. Thus, notwithstanding any legitimate interest they might have in the outcome of
the dispute, these parties will remain third parties both to the arbitration proceedings and the

arbitral award.

However, the contractual and thus relative nature of arbitration frequently leads to unfavorable
results. This is particularly grave in the context of multiparty commercial relationships, where
the consensual limitations of arbitration preclude any person not bound by an arbitration
agreement (in which every interested party will not be signatory of the same arbitration

provision) from taking part in arbitration proceedings.

% See supra note.,5
*Strong, S.I, supra note.,6,p.918
*Brekoulakis(2009),Supra not, 28, p.1171
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Because, as stated earlier, modern business transactions, both in domestic and in the international
context, have become extremely complicated, requiring the participation of several parties for the
delivery of large-scale projects. Plus, multiparty commercial projects are usually executed
through several bilateral contracts which contain bilateral dispute resolution arrangements,
usually in the form of either arbitration or choice of courts agreements.*® This practice will leads
to the “jurisdictional fragmentation of the multiparty project, and irreconcilable decisions” where
the several parties involved are subject to the jurisdiction of different adjudicatory fora (arbitral

tribunals or national courts). ¥

So, currently as international transactions become more complex, certain procedural problems
are becoming more common. One of the most troubling issues in this area of law concerns
participation of third parties (through joinder, intervention or opposition) into an arbitration.**In
fact, if all parties agreed, the problem will be somehow resolved. Otherwise, when there is

requirement of consent the issue will be difficult.

Vast majority of national civil procedures provide for extensive third party mechanisms which
gives opportunity to participate interested or connected third parties in the bilateral proceedings
and prevent possible adverse effects. Furthermore, under specific circumstances, some national
civil procedures give a third party the right to challenge the judgment issued in bilateral
proceedings even though the third party never participated in the original proceedings. Even if
not provided adequately, this remedy somehow is also provided with in limited institutional and
state arbitration rules. Thus, the fact that third-party recourse against the awards has been
accepted in some jurisdictions provides evidence that the interests of a third party might well be,
directly or indirectly, adversely affected by arbitration proceedings. In addition, currently, many
researches also reveal that third party interests and existing parties’ interest over third parties are

in general worthy of protection and are obtaining acceptance.

Thus, generally, it can be conclude that although it is a private dispute resolution system,
arbitration should not remain a closed system, exclusively reserved for those parties that are

contractually bound by an arbitration agreement. Instead, arbitration(specially commercial

% 1d.,p.1168
%7 Ibid
*8strong, S.1, supra note.,6,p.918
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arbitration), to be effective and efficient, should be a dispute resolution system which under
particular circumstances be flexible and able to accommodate related third parties in a dispute
pending before a tribunal and this concept is also coming to be supported by different studies.
States and institutions are also amending there legislations in favor of participation of third

parties in arbitration.

2.4The relevance of accommodation of third parties in arbitration

As stated above, with the existing complex multi-party business relations the accommodation of
related third parties in seems to be logical and has been obtaining acceptance. Because,
accommodating non signatory indispensible third parties’ in arbitration has the following

relevancies and these are also supported by studies.* These relevancies are;

» It will increase the efficiency of arbitration by preventing overlapping proceedings and
expanding the material scope of arbitration. Because, accommodation will have a far-
reaching and effective dispute resolution impact, which would be welcome in the context
of multiparty projects. This would also reduce the risk of conflicting determinations from
fragmented proceedings and would expand arbitration’s domain.

> It will Protect the interest of the existing parties; because, sometimes the existence of
indispensible third party will be necessary even for existing parties. In fact, both the
existing parties; the claimant and respondent, as their interests on this issue will be
invariably divergent, some parties might benefit from the presence of a third party in their
arbitration proceedings. However, other parties will have no interest in joining a third
party to their arbitration proceedings. Over all, the presence of a third party will not
equally serve the interests of both parties to arbitration. However, there will be occasions
where the interests of one of the parties and, possibly the interests of a third party, will be
better served by multiparty arbitration proceedings.

> It will regulate Overlapping and duplication Proceedings and irreconcilable awards;
because, multiparty of arbitration proceedings will prevent the commencement of several

fragmented bilateral proceedings with overlapping subject matters.

*Brekoulakis(2009),Supra not, 28, pp.1172-1181; see also Strong, S.1, supra note.,6,pp.978-989
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» Overall, arbitration has the same purpose as litigation: to effectively resolve a specific
dispute. Consequently, this functional equilibrium between substance and procedure in
principle should also apply to arbitration. Thus, many scholars Argue that the principle of
procedural autonomy should be subject to certain limitations, namely that arbitration
arrangements cannot altogether overturn the substantive arrangements involving several
parties and when several parties have created a multiparty substantive network, the
principle of procedural party autonomy should be in tune with the wider substantive
background.

> It will promote equity and due process considerations. In particular, based on principle of
equity, it can be argued that the interests of the third parties should be taken into account.
Plus, whenever the presence of the third party is indispensable for one of the parties to
the arbitration proceeding to make its case before the tribunal. Unless the third party is
allowed to participate in the arbitration, the existing party to the proceedings will be
unable to present its case and therefore due process will be violated. .

> It will also protect the non-signatories and minimize unnecessary oppositions. Because,
even if arbitration will be binding up on the parties only, sometimes directly or indirectly
third parties interest will be negatively affected. Thus, when a third party want to
intervene, unless it is allowed the arbitration will affect the rights and interests of third
parties negatively and latter will be aground to opposition to setting aside the award.

> It can also increase its scope of enforcement because, if third parties affected and if
parties are not treated equally, this may be a ground not to give recognition and
enforcement of the arbitral award (New York convention) especially at international

level.®

Generally, since multiparty arbitration proceedings would enhance the scope, efficiency and

effectiveness of arbitration, procedural rules that allow the participation of third parties in

“International arbitrations raise issues not only of domestic public policy, but international public policy as well and
many states and arbitral institutions will limit arbitral procedures or awards that contravene public policy and often
will overturn or refuse to enforce such awards. Plus, if arbitration affects due process principles (equality of the
parties and the opportunity for each party to fully present its case) it may be ground not to recognize and enforce it

and these may be occurred during denial of participation of relevant third parties
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arbitration through the intervention and joinder as well as mechanism of challenging the arbitral

ward by third parties through opposition or appeal need to be regulated effectively.

2.5 How and to what extent commercial arbitration can accommodate third

parties

participation of third parties in an arbitration proceeding is a complex procedure requiring
different considerations and depending on many factors that must be selected by the parties
during the drafting of the arbitration agreement, including: selection of the arbitration institution,
defining governing law of the arbitration agreement and the relevant contract, as well as the law
of dispute resolution of the future arbitration. In spite of the issues’ complexity, in some known
arbitration institutions as well as some national jurisdictions, third party’s participation in the
arbitration proceeding is becoming accepted and there is no strict ban on the third party

participation in the arbitration proceeding.

2.5.1 Mechanisms or approaches of accommodation of third parties to

arbitration proceedings

As discussed above, in principle even if arbitration is binding to signatories of arbitration
agreement (parties), sometimes it may directly or indirectly affect the interest of third parties.
Plus, for effectiveness and efficiency purpose participation of third parties in an ongoing
arbitration proceedings will be necessary or relevant (inevitable). Third parties may be also in

need of protection from arbitral award in which they didn’t participate.

In general, just like litigation, in one or another way, intervention and joinder of non-signatories
are the main mechanisms of accommodation of third parties in ongoing arbitration proceedings.
Plus, even if it will not use for participation in an ongoing arbitration proceedings, opposition of

arbitral award by third parties is also mechanism of participation in arbitration.
2.5.1.1 Joinder and intervention of third parties

The question of joinder and intervention of third parties are the same. Both deal with the
participation of the third party to the existing arbitration proceeding. However, they seem

opposite sides of one coin. Because, Joinder refers to the technique used by an existing party to
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bring a third party in to the arbitration in a situation when one of the parties to the arbitration
proceeding seeks to add a third party, whereas intervention is the device used by outsiders to
make themselves parties to Arbitration when they wants to become parties to the existing
arbitration proceeding.* These methods, depending on different circumstances, are recognized
under many states and institutional arbitration rules and are the common mechanisms of

accommodation or participation of third parties in arbitration.*?

These approaches (mainly joinder and intervention of third parties) may be used; when there is
agreement of the parties (when necessary); when there is law which opts third party participation
even without parties’ consent. In addition, when there is no allowing express law, when
consolidation or merger of two or more separate and independent arbitration proceedings into
one is possible within the given jurisdiction, since depending on the circumstance sometimes
consolidation of separate arbitrations may also bring the issues of participation of new non
signatory third parties in to the ongoing arbitration proceedings, and here it can be one way of
participating third parties in an ongoing arbitration proceeding. In addition, studies reveal that
when the law is not clear and when it can be difficult to obtain parties’ consent, through interim
(provisional) measures by courts or tribunals, third parties will be accommodated.** Here, many
states and arbitral institutions grant the courts, the arbitral tribunals, or both, the power to enter
various types of interim relief. Thus, as a practical matter, requests for joinder or intervention of

third parties will most likely be made in the form of a request for interim or provisional relief.

2.5.1.2 Opposition to setting aside the award

Like joinder and intervention, this rule is recognized almost under all states and institutional
arbitration rules. Even if, it mainly used by parties to the arbitration and it will not use for
participation of third parties in an ongoing arbitration proceedings, opposition of arbitral award
(by the parties seeking joinder of third parties or by third parties need have to be participating)
can also be used as mechanism for third parties participation in arbitration. Because, courts or
arbitral tribunals, depending on different circumstances, will accept the opposition and
participation of third parties and then may order setting aside or remand of the case.Because, if

*Strong, S.1, supra note.,6
*2Brekoulakis(2009),Supra not, 28, p.942
*Strong, S.1, supra note.,6,p.942
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third parties nonexistence affects the party as well as third party directly or indirectly and will
beyond the scope of the arbitration submission and it conflict with the public policy or due
process, this will be ground of setting aside or refusal of recognition and enforcement of arbitral

awards.**

For this argument, proponents’ argue that the non-accommodation of third parties will be
aground not to give the arbitral award recognition and enforcement if it contravene law and
policy or affect parties’ equal opportunity of presenting the case. Thus, even after the award, if it
will affect their interests directly or indirectly, parties will oppose the decision or third parties
can also request setting aside or opposition of the decision in which interested third parties have

not been made the party.
2.5.1.3 The power of deciding third parties participation in arbitration

Regarding the power (as to whom the request of third parties’ participation in arbitration will be
presented and decided), there is no uniform approach and thus, the participation of third parties
will be entertained by the tribunal or the court even sometimes by administrative bodies other

than the court or the tribunal.

Generally, the main mechanisms or approaches of participation of third parties in arbitration are
depending on different circumstances allowing joinder, intervention of third parties and

opposition by third parties either through the court or the arbitration tribunal.

2.5.2 To what extent commercial arbitration can accommodate third parties

Here, it should be clear that joindr, intervention and consolidation of third parties should not be
always possible arbitrarily. Thus, it should be justifiable and there should be good grounds or

conditions (connecting factors) that need to be fulfilled.

Regarding the circumstances, to order consolidation or merger of different arbitration
proceedings the Netherlands has standards; it may be ordered in so far as it doesn’t cause
unreasonable delay in the pending proceeding; as long as the arbitration proceedings are so

closely connected; as long as it leads to good administration of justice in terms of hearing and

** New York convention, supra note.,22
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decision and to avoid irreconcilable decisions from separate proceedings.”’These standards can

also be used as connecting factors to order third parties participation in arbitration.

In Switzerland, as it will be discussed in detail latter, to extend arbitration to third parties, the
tribunal is required to take into account all circumstances it deems relevant and applicable.*®
Among the circumstances that may be taken into account in the exercise of a Swiss Rules arbitral
tribunal are, inter alia, the object of the contract, the intensity of the relationship of the third party
toward the object of the contract, the links between the already pending claim and the claim
raised by or made against the third party, the role a party has played in the negotiation or
performance of the agreement, the existence between the parties of a community of obligations

and interest, procedural efficiency, confusion and fraud

In addition, for this purpose it is relevant to see some Theoretical Bases for Involving Third
Parties. Accordingly, many studies proposes that where joinder of non-signatory parties is not
controlled adequately by statute or the arbitration rules and is not barred by contract, one or more
of the following common law doctrines may be applicable to justify decision of joinder or
intervention of third parties by the arbitrators.*” In addition, these rules, depending on the case or
circumstances, are also considered as standard to extend arbitration to third parties. These

doctrines are;*®

> Implied consent: in the absence of an express agreement to arbitrate, litigants can
sometimes involve third parties in arbitration by implying consent. This includes
“extending the arbitration clause” to parties which may have ratified or otherwise
manifested an intent to be bound by an arbitration agreement, for example through the
negotiation or performance of the contract, or related agreements. It is likewise relevant
that such third parties may have benefitted from the contract, or acted in such a way that
it would be inequitable for a party to avoid arbitration of the dispute

» Group of companies’ doctrine: Generally, this doctrine allows a non- signatory company

to benefit from or be bound by an arbitration agreement signed by another company

> Netherlands code of civil procedure, Art. 1046(2), available at, www.nai-nl.org (last accessed at, April
15/2018)[here in after, Netherlands code of civil procedure]
**Switzerland’s Rule of International Arbitrations, Art 4(1),available at,http://www.swissarbitration.org (last
accessed May 5/2018)[here in after, Switzerland’s Rule of International Arbitration]
j;passey Max D. (2016),supra note.,29,pp.80-86

Ibid;
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within the same group. The analysis focuses on the relations and dealings between
separate corporate entities within the group, and their respective roles in the conclusion,
performance and termination of the relevant contract.

Agency: Here, non-signatory agents who carry out contractual duties on behalf of their
contracting principals and who are charged by signatories with malfeasance in arbitration
disputes may compel and join in arbitration between the signatories. The critical nexus is
the agency relationship

Equitable Estoppels: Here, Non-signatory parties may compel or be joined in arbitrations
where claims are asserted against them alleging misconduct in performance of legal
duties, where the claims are intertwined with claims asserted against signatory parties
under agreements under which arbitration is authorized. The doctrine of equitable
estoppels is available to non-signatories who wish to stay litigation pending arbitration,
and to compel arbitration of claims related to a contract with an arbitration clause and
asserted in litigation by a signatory to a contract. The signatory is said to be “equitably
estopped” to avoid arbitration. Thus, third party may be bound to an arbitration
agreement under principles of estoppels or abuse of right. This may occur, for example,
where a party asserts that the lack of its signature on a contract precludes enforcement of
the arbitration clause contained therein, but has at the same time maintained that other
provisions of the contract should be enforced for its benefit, or where a non-signatory has
received a direct benefit from the contract containing the arbitration clause.

Inextricable Nexus: Non-signatory parties, whose claims and defenses have an
indisputably “inextricable nexus” to contracts requiring arbitration for resolution of
disputes, can join and be joined

Third party beneficiaries: Here, an intended, third party beneficiaries of a contract
containing an arbitration clause may compel or be joined in arbitration with a contracting
party. The underlying rationale is that a party that has obtained advantages from a
contract must also accept what may be disadvantages of the contractual relationship it has
stepped into.

Incorporation by Reference: Non-signatories frequently are successful in compelling
arbitration or being joined in arbitration where contract terms of one contract containing

an arbitration clause are incorporated by reference into other contracts with parties who

25



are non-signatories to the original contract. A key issue often is the strictness of
contractual interpretation of the incorporated contract and arbitration clause

> Assignment or succession: In cases of assignment, and statutory or contractual
succession, an arbitration agreement may be deemed transferred or found binding on the
successor even absent express agreement to the arbitration agreement.

» Assumption: Non-signatories, such as performance bond sureties or contract guarantors
who have agreed to take over and complete contracts after default of their principles, and
lenders who foreclose on defaulting owners’ construction loans and must complete
projects under construction, often end up assuming obligations to arbitrate with signatory
parties under the defaulted contracts. Upon assumption of a contract, an assuming party
ordinarily “steps into the contractual shoes” of the defaulting party

» Alter Ego or “Piercing/lifting/ the corporate Veil”: An alter ego is bound to the same
respect as a contracting party it controls. Where a corporate contracting party lacks
independent control and substance of its own, its corporate form may be pierced and the
controlling entity held liable for the controlled party’s obligations. Thus, a subsidiary or
affiliate’s separate identity may be disregarded and a parent or affiliate will be bound by
an arbitration agreement where that company (it may be individual shareholders) has
used its subsidiary or affiliate to commit a fraud or has otherwise abused the corporate

form.

Thus, as stated above not to be arbitrary, these various theories can be used as a standard to
determine the extent or connecting factors (even to overcome lack of consent) and to

accommaodate non signatory third parties in arbitration.

Overall, arbitration has the same purpose as litigation: it is a means to effectively resolve a
specific dispute. Consequently, this functional equilibrium between substance and procedure in
principle should also apply to arbitration. Thus, the principle of procedural autonomy should be
subject to certain limitations and arbitration arrangements cannot altogether overturn the
substantive arrangements involving several parties. When several parties have created a
multiparty substantive network, the principle of procedural party autonomy should be in
conformity with the wider substantive background. Thus, when third parties request participation

and have interest on the subject matter, arbitration should be open to third parties. Because,
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parties have already gave their consent and institute the tribunal. Once parties agree to settle their
disputes in arbitration and take their case to the tribunal, it should not be allowed to them to
settle their dispute by excluding interested third persons. Even if, confidentiality issue will be
raised, this should not be used to impede and impair third parsons’ interest. Plus, unless
arbitration accommodates interested third parties, it will not be efficient and effective since later
it will be set-aside. So, when interested/indispensible third parties request intervention or bring
application of setting aside of the award to the arbitration tribunal, the discretion to decide third
parties’ participation based on their relation and interest with the parties and the subject matter

need be given to the tribunal.

On the other hand, coming to third parties, as long as their claim or duty over the subject matter
is interconnected and when mostly derived from one/more of the parties’ interest in arbitration,
ordering them to be joined in arbitration should not be considered as violation of their right to
choose the forum. Especially, when third parties claim or duty derived from one of the parties’
interest or duty through: subrogation, assignment, succession, agency, guarantee, sellers or
buyers’ relation, piercing corporate veil, committing fraud and the like..., allowing arbitration
tribunals to order third parties participation, even with lack of consent, should not be considered
as violation of the right of third parties. Because, as long as third parties’ duties or rights are
independent that derived or emanated from existing parties’ interest or duty, their connection
with the parties or subject matter is strong. So, the circumstances themselves can justify that
third parties have accepted the possibilities of extension/transfer of rights and duties beyond the

parties.

2.6 Overviews of other jurisdictions’ experience in general

Commercial arbitrations procedures, for the most part, are regulated by laws and rules passed by
various states and arbitral institutions. Some non- governmental organizations have also
contributed to the growing number of proposed arbitral procedures (like UNCITRAL). This
section will highlight only those provisions that are relevant to the discussion. The solutions
adopted in different states and arbitration rules of institutions regarding third parties are different.
Full review of every provision of every arbitral body's procedural rules would exceed the scope
of this Article, thus, this section will highlight only the relevant rules of some of the more

important or innovative states and institutions. Plus, the discussion’ focus will be on those

27



provisions that provide an explicit or implicit basis for granting intervention, ioinder and
opposition in an existing arbitration. In addition, it will concentrate primarily on setting forth the

rules of the arbitration institutions as they currently exist.

2.6.1 From International Conventions; UNCITRAL Arbitration rules

UNCETRAL has tried to provide many model arbitration rules with many amendments, among
these; the 2010 UNCITRAL Arbitration Rules(as revised in 2013) and the UNCITRAL Model
Law on International Commercial Arbitration 1985 With amendments as adopted in 2006 which

is specially designed to commercial arbitrations are relevant for the purpose of this article.

The 2010 UNCITRAL Arbitration Rules (as revised in 2013, and with new article 1,
paragraph 4, as adopted in 2013) with in limited circumstances expressly permits joinder of third

parties; thus, in Article 17(5) it provides that:

“The arbitral tribunal may, at the request of any party, allow one or more third persons to be
joined in the arbitration as a party provided such person is a party to the arbitration agreement,
unless the arbitral tribunal finds, after giving all parties, including the person or persons to be
joined, the opportunity to be heard, that joinder should not be permitted because of prejudice to
any of those parties. The arbitral tribunal may make a single award or several awards in
respect of all parties so involved in the arbitration”.

Here, according to Article 17(5) of the 2013 UNCITRAL model law, the joinder of a third party
in an arbitration, as well as the manner of such joinder, shall be decided by the arbitral tribunal
upon the request of a party or a third party after hearing all parties and the third party to be joined
as well as after considering all relevant circumstances that assures such joinder would not result
in prejudice to any of the parties. Plus, always need to have parties’ agreement (prior the dispute
or latter agreement). In fact, it is silent as to intervention by third parties, but, by the same logic,
if intervention by third parties requested, it seems to be entertained by the tribunal in similar

manner with joinder.

In addition, according to model rule of Article 17(1) the arbitral tribunal may conduct the
arbitration in such manner as it considers appropriate, provided that the parties are treated with

equality and that at an appropriate stage of the proceedings each party is given a reasonable
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opportunity of presenting its case.* The arbitral tribunal, in exercising its discretion, shall also
conduct the proceedings so as to avoid unnecessary delay and expense and to provide a fair and

efficient process for resolving the parties’ dispute.50

In addition, under UNCITRAL the arbitral tribunal may, at the request of a party, grant interim
measures (any temporary measures) at any time prior to the issuance of the award, to orders a
party to, Maintain or restore the status quo pending determination of the dispute; Take action
that would prevent, or refrain from taking action that likely to cause current or imminent harm or
prejudice to the arbitral process itself; Provide a means of preserving assets out of which a
subsequent award may be satisfied; or Preserve evidence that may be relevant and material to the
resolution of the dispute.™ These lists are not exhaustive and similar measures, for purpose of the

due process of the arbitration, may be ordered.

Thus, proponents of accommodation of third parties in arbitration by combining article 17(1)
and 26 of the rule, they argue that even if UNCITRAL model rules are limited to all parties
agreement and lacks adequate and detailed provisions on the participation and protection of third
parties (through joinder and intervention), since it provides wider discretion for the tribunal to
conduct the arbitration in such manner as it considers appropriate, as long as, the parties are
treated with equality and at an appropriate stage of the proceedings each party is given a
reasonable opportunity of presenting its case, it conduct the proceedings so as to avoid
unnecessary delay and expense and to provide a fair and efficient process for resolving the
parties’ dispute, by invoking as a grounds of entrimrelief (provisional measures) arbitral

tribunals can allow joinder or intervention.

Coming to see the UNCITRAL Model Law on International Commercial Arbitration 1985 with
amendments as adopted in 2006 which is specially designed to commercial arbitrations, it is
silent as to participation of third parties in arbitration. However, with in some conditions, it

provides the power for the tribunal to order any safeguarding interim or provisional measures at

* The 2010 UNCITRAL Arbitration Rules (as revised in 2013, and with new article 1, paragraph 4, as adopted in
2013), Art.17(1),available at, http://www.uncitral.org (last accessed may 19/2018) [here in after; UNCITRAL
Avrbitration rule,2013]

*% 1bid

*L1d., Art.26
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any time prior to the issuance of the award®2. Plus, the tribunal has also power to decide on its
own jurisdiction (competency competency theory), it has given the power to order
discontinuance of the proceeding if it finds difficult to continue in some conditions.”® By
combining the above discretions or powers of the tribunal proponents argue that under the model
commercial rule of UNCITRAL the tribunal, if it is willing, may accommodate third parties in

arbitration.

In addition, proponents for their in favor of accommodation of third parties in arbitration
arguments invoke the model rules’ grounds of setting aside®® and argue that if third parties
nonexistence affects the party or the third party directly or indirectly, since it will be beyond the
scope of the arbitration submission and in conflict with the public policy of the given state, latter,
it will lack recognition and enforcement. For their argument they also invoke the New York
convention and argue that non accommodation of third parties in arbitration will be aground not
to give the arbitral award recognition and enforcement if it contravenes law, policy or parties
equal opportunity of presenting the case. Thus, even after the award third parties can also

request setting aside or opposition if it will affect its interest directly or indirectly.

2.6.2 The experiences of known Arbitral Institutions: -

2.6.2.1 London Court of International Arbitration (here in after, the
LCIA) Arbitration rule

In relation to participation of third parties in arbitration, the LICA Arbitration rule under Art.22
(1) (viii)) provides that;

“The Arbitral Tribunal shall have the power, upon the application of any party but in either case
only after giving the parties a reasonable opportunity to state their views and upon such terms
(as to costs and otherwise) may decide to allow one or more third persons to be joined in the
arbitration as a party provided any such third person and the applicant party have consented to

such joinder in writing following the Commencement Date or (if earlier) in the Arbitration

52 UNCITRAL Model Law on International Commercial Arbitration,2006, supra note.,12,Art.17
> 1d.,Arts.16,18 and 19
*1d.,Art.34
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Agreement and thereafter to make a single final award, or separate awards, in respect of all

parties so implicated in the arbitration. *°

Thus, although it requires the absence of contrary agreement of the parties and consent of the
third party (in written agreement) with the party requesting the joinder, the LCIA expressly
permits on application of a party to the arbitration the joinder of third parties even over the

objection of existing parties to the arbitration.

Here, LCIA requires only the consent of the applicant and the third party, but not the consent of
the other party. In other words, under LCIA, if one existing party wants to allow joinder and the
third party agrees to be joined, the other party to the arbitration cannot block the joinder. In fact,
under the LCIA Rules, it is unclear whether a third party could intervene over the objections of
all parties signatory to the arbitration. Thus, unless courts resort to other powers or discretion
relating to interim (provisional) measures, if both parties objected it seems that joinder and

intervention seems fall in difficult.

In addition, under the LICA Arbitration rules regarding consolidation of arbitrations the Arbitral
Tribunal has the power, upon the application of any party but in either case only after giving the
parties a reasonable opportunity to state their views and upon such terms (as to costs and
otherwise) to decide with the approval of the LCIA Court, the consolidation of the arbitration
with one or more other arbitrations into a single arbitration subject to the LCIA Rules where all

the parties to the arbitrations to be consolidated so agree in writing.>®

Thus, based on this approach even during consolidation or merger of different arbitration
proceedings or agreements third parties will exist and then if all parties (including third parties)

consented, the tribunal cans accommodate third parties.

Under Article 27 of the LICA Arbitration rules, 2014 the tribunal has the power to decide
correction of award(s) and provide additional award(s) up on the application of any party or on
its own motion. Thus, it can be said that third parties may also request correction if their interest

affected directly or indirectly.

>5LCIA arbitration rule,2014, Art.22(1)(viii), available at,http://www.Icia.org/dispute-resolution/Icia-arbitration-
rules-2014.aspx (last accessed May 25/2018, [here in after; LCIA Arbitration rule,2014]
% 1d., Art.22(1)(ix)
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2.6.2.2 The 2015 The Netherlands Arbitration Institute( here in after the
NAI) Arbitration rule

The 2015 the Netherlands Arbitration Institute Arbitration rule gives place to third parties and
thus, under article 37 (Joinder and intervention) it provides that;

“l. At the written request of a third person who has an interest in arbitral proceedings to which
these Rules apply, the arbitral tribunal may allow that person to join or intervene in the
proceedings, provided that the same arbitration agreement as between the original parties
applies or enters into force between the parties and the third person. By the allowance of the

joinder or intervention, the third person shall become a party to the arbitral proceedings.

2. The request shall be submitted to the administrator. The administrator shall send a copy of the

request to the parties and to the arbitral tribunal as soon as possible.

3. The arbitral tribunal shall give the parties the opportunity to make their opinions on the
request known. The arbitral tribunal may give the third person the opportunity to make its

opinion on the request known.

4. The arbitral tribunal may suspend the proceedings after receipt of a request as referred to in
paragraph 1. After the lifting of the suspension or allowance of a joinder or an intervention, the
arbitral tribunal shall arrange the further course of the proceedings, unless the parties have

made provision for this by agreement.

5. regardless of whether the same arbitration agreement as between the original parties applies
or enters into force between the parties and the third person, by submitting the request for
joinder or intervention, the third person agrees that the provisions of Section Six and Article 61

shall apply.”

In addition, in relation to Impleader (joinder) the rule provides that at the request of a party and
after giving the parties and the third person the opportunity to make their opinions on the request

known, the arbitral tribunal may allow that party to implead a third person, provided that the
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same arbitration agreement as between the original parties applies or enters into force between

interested party and the third person.®’

Here, the NAI arbitration rule has stipulated conditions to allow the party to implead a third
person. Thus, it provides that the arbitral tribunal shall not allow the impleader if the arbitral
tribunal finds it implausible, in advance, that the third person will be required to bear the adverse
consequences of a possible award against the interested party or is of the opinion that impleader

proceedings are likely to cause unreasonable or unnecessary delay of the proceedings.®

Thus, under NAI arbitration rule it is clear that joinder and intervention are permitted for
intervention if the third party accedes to the arbitration agreement by an agreement in writing
between him and the parties to the arbitration agreement, and for impleader what suffice is
existence of an agreement of the third parties with one of the parties in the arbitration agreement.
Once agreement is obtained, the third party becomes a party to the arbitration and is liable for its

share of costs in accordance with the NAI Rule.

In addition, Article 39 regarding Consolidation the rule provides that, unless the parties have
agreed otherwise, In respect of arbitral proceedings pending in the Netherlands to which the rules
apply, a party may request the consolidation of the existing arbitration with other arbitral
proceedings pending within or outside the Netherlands to which the Rules apply.>® Here, the NAI
Avrbitration rule has provided conditions to order Consolidation. Accordingly, consolidation may
be ordered insofar as it does not cause unreasonable delay in the pending proceedings, also in
view of the stage they have reached, and the two arbitral proceedings are so closely connected
that good administration of justice renders it expedient to hear and determine them together to
avoid the risk of irreconcilable decisions resulting from separate proceedings®.

Accordingly, through consolidation, if the conditions meet and there is no contrary agreement

joinder or intervention of third party seems open in NAI.

" Netherlands Arbitration Institution’ arbitration rule, 2015, Art.38, available at, http (last accessed May 21,[here
in after; NAI arbitration rule,2015]
58 H
Ibid
% |d., Art.39
% 1bid
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2.6.2.3 The new 2017 ICC Arbitration rule

The new 2017 ICC Arbitration rule (from article 7 - 10 gives) provisions to complex multi party

and multi contract arbitrations.®*

Thus, the new ICC Rules provides for special article concerning joinder of additional parties in

arbitration under Art.7 and provides that;

“A party wishing to join an additional party to the arbitration shall submit its request for
arbitration against the additional party (the “Request for Joinder”) to the Secretariat. The date
on which the Request for Joinder is received by the Secretariat shall, for all purposes, be deemed
to be the date of the commencement of arbitration against the additional party. Any such joinder
shall be subject to the provisions of Articles 6(3)-6(7) and 9. No additional party may be joined

after the confirmation or appointment of any arbitrator, unless all parties, including the

additional party, otherwise agree. The Secretariat may fix a time limit for the submission of a

Request for Joinder.”®* (Emphasis added)

The stated Article 7 of the ICC Rules provides for the a mechanism for enabling a third party,
who is not yet a party of the arbitration proceedings to join the arbitration by submitting Request
for Joinder to the Secretariat. This request for Joinder can be addressed by any existing party to
the arbitration proceedings at any time before the confirmation of the appointment ofany
arbitrator has been done by the ICC court. Accordingly, both a claimant and a respondent may
request the joinder of an additional party. Here, the major issue related to joinder of additional
parties is in the composition of the arbitration court, which will not be allowed to join a third
party unless all parties agree. In fact, ICC is silent as to intervention of third parties, unless third

parties resort to other options.

Moreover, regarding how to proceed the arbitration with the new one , the ICC rule provides that
the joinder will follow article Articles 6(3)-6(7) and 9 of the rule; how to answer for claim

81 1CC arbitration rules,2017, pp.Art.7-10; (i.e. Article 7 Joinder of Additional Parties; Article 8 Claims between
Multiple Parties; Article 9 Multiple Contracts; Article 10 Consolidation of Arbitrations).available at,
http://iccwbo.org/publication/arbitration-rules-andmedation-rules/ ](last accessed May 5/2018) [here in after;ICC
arbitration rule,2017]

82 1d., Art.7(1)
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(duty), consequence of not to answer the claim and the power of the court to decide and
proceed.®®

Regarding Constitution of the Arbitral tribunal during joinder, it provides that where an
additional party has been joined, and where the dispute is to be referred to three arbitrators, the
additional party may, jointly with the claimant(s) or with the respondent(s), nominate an
arbitrator for confirmation.® If it requires sole arbitrator and fail to agree the court will appoint.®®

ICC has also provisions in relation to coasts arrangement when third parties intervene or joind.*

In relation to problems arising in multi contractual relations ICC also provide recognition that
claims arising out of or in connection with more than one contract may be made in a single
arbitration, irrespective of whether such claims are made in one or more arbitration agreements
under the Rules. Thus, in this case, when the new parties exist, they have the possibility to be

joind or to intervene.

In addition, regarding consolidation of Arbitrations the ICC provides power to the Court to order
consolidation of two or more arbitrations pending under the Rules into a single arbitration, at the
request of a party and when the parties have agreed to consolidation.®” Thus, in this case, when

the new parties exist, they have the possibility to be joind or to intervene.

2.6.2.4The Cairo Reqgional Centre for International Commercial Arbitration (the
“CRCICA”) rule

From Africa this paper has tried to see the experience of the Cairo Regional Centre for
International Commercial Arbitration (here in after, the “CRCICA”) which provides all
domestic, international, institutional, and ad-hock arbitration services,” but, unfortunately, the
present CRCICA arbitration rules are based upon the UNCITRAL model arbitration rule with
minor modifications emanating mainly from the Centers’ role as an arbitral institution and an
appointing authority. Especially, in relation to third parties joinder Art 17(6) of CRCICA
arbitration rule is equivalent to Art 17(5) of the UNCETRAL model Arbitration law.

%3 1d., art6(3)-6(7) and 9

® 1d.,Art.12(7)

® 1bid

% 1d.,Art.37(4)

®"1d.,Art.10

%8 Cairo Regional Centre for International Commercial Arbitrations’ Arbitration rule,2011,preamble p.9,Available
at, http://crcica.org.eg/rules/arbitration/2011/cr_arb_rules_en.pdf (last accessed May 5/2018),[here in after
CRCICA Arbitration Rule,2011]
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Thus, as stated above under UNCITRAL model law, in CRCICA the joinder of a third party in
an arbitration, as well as the manner of such joinder, shall be decided by the arbitral tribunal
upon the request of a party or a third party after hearing all parties and the third party to be joined
as well as after considering all relevant circumstance that assures such joinder would not result in
prejudice to any of the parties. Plus, always need to have parties’ agreement (prior the dispute or
latter agreement).®® In fact, it is silent as to intervention by third parties, but, by the same logic,
if intervention by third parties requested, it seems to be entertained by the tribunal in similar

manner with joinder.

2.6.2.5FINLANDS CHMABER OF COMMERCE/ The Finland Arbitration Institut

The Finland Arbitration Institute rule regulates, expressly, conditions for joinder of additional
parties to arbitration and has also expressly recognized multi parties and multi contract

arbitration proceedings.

In Fenlands Arbitration Institution Arbitration rule, under article 10 the conditions in relation to

joinder and intervention of additional parties are expressly provided.

Accordingly, where a party to a pending arbitration under the Rules (the applicant) wishes to join
an additional party to the arbitration, it shall submit its request for arbitration against the
additional party (the Request for Joinder) to the Institute. The Request for Joinder shall be
submitted to the Institute prior to the transmission of the case file to the sole arbitrator and
Failure to comply with this time limit shall result in the dismissal of the Request for Joinder by
the Institute, unless all parties to the arbitration, including the additional party, agree to the

joinder.”

In addition, If the additional party wishes to submit a Request for Joinder, it shall do so within a
time limit to be set by the Institute and then if allowed, the additional party may make claims

against any other party like new arbitration.”

69
Id.,Art.7(6)
" Finland Arbitration Institute Arbitration rule, Art 10, Available at, https:/arbitration/rules/arbitration-rules/ (last
accessed May 5/2018)
™ Ibid
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In Finland, the power to decide joinder is provides to the board and where the Board decides to
accept the Request for Joinder, all parties will be deemed to have waived their right to nominate
an arbitrator, and the Board may revoke the confirmation and appointment of the sole arbitrator
and follow the normal rules in the appointment of the sole arbitrator.” In relation to coast, it
provides that if the applicant fails to pay the Filing Fee upon filing the request for joinder, the
Institute shall direct the applicant to make the payment within the time limit set by the Institute

and if the applicant fails to comply, the Board may dismiss the Request for Joinder.”

In relation to, Appointment of a sole arbitrator in multi-party proceedings, the rule provides that
the claimant(s) and the respondent(s) may jointly nominate the sole arbitrator for confirmation
within 15 days from the date on which the Request for Arbitration was received by the
respondent(s). Where an additional party has been joined it may nominate the sole arbitrator for
confirmation jointly with the claimant(s) and the respondent(s) and If the claimant(s) and the
respondent(s) fail to nominate the sole arbitrator for confirmation or within such other time limit
as the Institute may have set, the Board shall appoint the sole arbitrator.”* Where three arbitrators
are to be appointed and there are multiple parties as claimant or as respondent, unless the parties
have agreed to another method of appointment of arbitrators, the multiple parties jointly, whether
as claimant or as respondent, shall appoint an arbitrator. Otherwise the power is given to the

board. °

In addition, regarding Consolidation of arbitration, At the request of a party, the Board may
consolidate two or more arbitrations pending under the Rules into a single arbitration if all
claims in the arbitrations are made under the same arbitration agreement or where the claims in
the arbitrations are made under different arbitration agreements, the disputes in the arbitrations
arise in connection with the same legal relationship and the arbitration agreements do not contain
contradictory provisions that would render the consolidation impossible.” The conditions what
the Board shall take into account are the identity of the parties in the different arbitrations, the
connections between the claims made in the different arbitrations, whether any arbitrator has

been confirmed or appointed in any of the arbitrations and, if so, whether the same or different

2 Ibid
3 Ibid
“1d.,Art.18
S Ibid
®1d.,Art.13
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persons have been confirmed or appointed and any other relevant circumstances. When
arbitrations are consolidated, they shall be consolidated into the arbitration that commenced first,
unless otherwise agreed by all parties.”” Thus, generally, in this case, when the new parties exist,

they have the possibility to be joined or to intervene.

Thus, Fenlands chamber of commerce arbitration rule, through joinder, intervention and
consolidation, third parties may be parties with in arbitration and it has also expressed provisions
in relation to (payment of fee and appointment, and other relevant procedures) multi parties and

contracts arbitrations.

2.6.2.5 Specialized Industry specific arbitral institutions Rules

Unlike many of the larger arbitral institutions, several industry- specific arbitral bodies
specifically address consolidation of claims and seem likely to permit intervention and joinder of

third parties over the objection of existing parties.

This “non-consensual approach” is more frequent in arbitration rules related to specific
industries, such as construction, commodities, securities, or maritime. For Example, AAA
Construction Industry Arbitration Rules and Mediation Procedures Including Procedures for
Large, Complex Construction Disputes has expressed provision in relation to consolidation or
joinder even without consent.” The AAA New Jersey Residential Construction Lien Arbitration
Rules”, the AAA Supplementary Procedures for Securities Arbitration, art. 2 (The demand or
answer may assert a third-party claim against another party, if the third party is obliged to
arbitrate the subject of that party's claim under these rules. The arbitrator is authorized to resolve
any dispute over such joinder,)® the New York Stock Exchange Arbitration Rules Art. 612(d)

Here, of course, during mandatory joinder or intervention, it could be argued that the consensual

principle is not actually violated, even when the rules allow for multiparty proceedings on a non-

" 1bid

8 American Arbitration Associations[here in after, AAA), Construction Industry Arbitration Rules and Mediation
Procedures (Including Procedures for Large, Complex Construction Disputes), R-7,available at, http://www.adr.org
slast accessed May 20/2018)

® AAA, New Jersey Residential Construction Lien Arbitration Rules,2012,Art.8,Available at, http://www.adr.org
glast accessed May 20/2018)

® AAA, Securities Arbitration supplementary procedures ,1999, art 2, Available at, http://www.adr.org (last
accessed May 20/2018)
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unanimous basis. Because, the fact that, the parties have initially referred to a set of arbitration
rules in their arbitration agreement means that they have consented to all the provisions included
therein. In fact, it is arguable whether all parties agreeing on a set of rules are perfectly aware of
the existence of non- consensual third-party mechanisms.

2.6.3 From National Laws and experience on Arbitration

2.6.3.1 Netherlands code of civil procedure

In Netherlands, the arbitration rules are found within its code of civil procedure. The Netherlands

is among the few states to address third parties' participation in arbitration.

Because, according to the Code of Civil Procedure of Netherlands at the written request of a
third party who has an interest in the outcome of the arbitral proceedings, the arbitral tribunal
may permit such party to join the proceedings, or to intervene therein and the arbitral tribunal
shall send without delay a copy of the request to the parties. In addition, a party who claims to be
indemnified by a third party may serve a notice of joinder on such a party and copy of the notice

shall be sent without delay to the arbitral tribunal and the other party.®

But here, the joinder, intervention or joinder for the claim of indemnity may only be permitted by
the arbitral tribunal, having heard the parties, if the third party accedes by agreement in writing
between him and the parties to the arbitration agreement.®

Regarding the procedure to be followed after joinder and intervention, unless the parties have
agreed there on the power is vested to the arbitral tribunal to determine the further conduct of the
proceedings (relating to coast, appointment or approval of arbitrators, claim and answers, and
other procedures)®

One of the most novel aspects of the Netherlands Act is its approach to consolidation of
arbitrations. If two (or more) arbitrations are taking place in The Netherlands and are somehow

"connected,” then they may be consolidated by request of one of the parties (unless the parties

:; Netherlands code of civil procedure, Art 1045, available at, www.nai-nl.org (last accessed at April 15/2018)
Ibid
% bid
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agree otherwise), even over the objection of other parties.®* Thus, this is a good innovation for
joinder and intervention of third parties, because a liberal consolidation policy could eventually

lead to liberal treatment of third parties.

To order consolidation or merger of different arbitration proceedings the Netherlands has
standards. Accordingly, it may be ordered in so far as it doesn’t cause unreasonable delay in the
pending proceeding; as long as the arbitration proceedings are so closely connected; as long as it
leads to good administration of justice in terms of hearing and decision and to avoid
irreconcilable decisions from separate proceedings.® These standards can also be used to order

third parties in arbitration.

Plus, in the Netherlands Act consolidation provision, the issue of consolidation is decided by a
court at a very early stage, thus avoiding the possibility that the award will be set aside later on
the grounds that the arbitrators exceeded their authority by consolidating the arbitrations. This

will avoid unnecessary cost and delay if the consolidation order is overturned.

2.6.3.2 Switzerland’s rule of international arbitration

Switzerland is among few jurisdictions which are friendly and recognize third parties
participation with in arbitration. Because, Switzerland’s rule of international arbitration,
2012(Art 4(1) and (2) provides liberal consolidation of arbitrations even with new parties and

participation of third parties through intervention and joinder are expressly allowed.
According to Article 4(2) of the Swiss Rules;

“Where a third party requests to participate in arbitral proceedings already pending under these
Rules or where a party to arbitral proceedings under these Rules intends to cause a third party
to participate in the arbitration, the arbitral tribunal shall decide on such request, after
consulting with all parties, taking into account all circumstances it deems relevant and

i)

applicable.’

8 |d.,Art.1046; Here, unlike Art.1045 multiparty proceedings will not require the consent of all parties and the
8agreement of one of the party and third party to be joined will suffice
5 -

Ibid
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In addition, According to Article 4(1) of the Swiss Rules, the Chambers (the administrative
body) taking in to account all circumstances, including the links between the two cases and the
progress already made in the existing proceedings can order consolidation of arbitrations even

with new parties.

Thus, unlike the other institutional rules, under the Swiss Rules there is no requirement of
consent of parties at the time of joinder or intervention. Consequently, none of the parties can
object if a third party is willing to join the arbitration proceedings. In fact, it needs taking into
account all circumstances it deems relevant and applicable. Thus, it is clear that parties electing
these rules are deemed to have already consented to the intervention of third parties, and cannot

thereafter object if a third party applies to join the proceedings.

Under the Swiss Rules, the decision to allow a third party to intervene in a pending arbitral
proceeding is at the discretion of the tribunal, which should consult with all parties and take into
account all relevant circumstances, and the power to decide on consolidation is provided to the

chamber (administrative body).

Among the circumstances that may be taken into account in the exercise of a Swiss Rules arbitral
tribunal are, inter alia, the object of the contract, the intensity of the relationship of the third party
toward the object of the contract, the links between the already pending claim and the claim
raised by or made against the third party, the role a party has played in the negotiation or
performance of the agreement, the existence between the parties of a community of obligations

and interest, procedural efficiency, confusion and fraud.

Here, it can be said that the Swiss Rules provide a flexible approach to third parties participation

which is friendlier to the extension of arbitration agreements.

To see the practice, in its landmark October 2003 decision, the Swiss Federal Tribunal
considered the extension of an arbitration agreement to a non-signatory as admissible when the

given the third parties’ significant involvement in the performance of the contract is
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demonstrated, it was fully aware of its contents. Here, the Swiss Federal Tribunal took a more

liberal approach to non-signatories in 2003.%

In this case, three Lebanese companies (X, Y and Z) entered into a construction contract
containing an arbitration clause. When a dispute arose, Z commenced proceedings against X, Y
and Mr. A (who was not a party to the agreement), claiming that Mr. A actively participated in
the negotiations and performance of the contract. The Federal Tribunal held that the fact that Mr.
A owned companies X and Y, held the construction permit for the works under the contract
between X, Y and Z and represented the relevant construction project personally in the media
were not sufficient grounds for extending the arbitration agreement to Mr. A. However, the
Federal Tribunal, applying the principle of good faith, bound Mr. A to the arbitration agreement
because he was actively involved in both the management of X and Y and the actual
performance of the contract with Z.

Accordingly, here it can be understood that Swiss law and courts are open for third parties in
arbitration (even absent the express consent of all parties involved), but do not generally extend
an arbitration agreement to non-signatories and the extension of the binding nature of arbitration
to non-signatories in Switzerland depends on strong connecting factors such as the role played by

the non-signatory in the performance of the agreement containing the arbitration clause.

2.6.3.3USAs experience; specially the South Carolina uniform arbitration act and

Utah arbitration act

In the United States, international arbitration is addressed at the federal level through the Federal
Arbitration Act (FAA). Various states have also passed their own international arbitration
measures, which apply to the extent that they do not conflict with the FAA. The FAA is silent on
the issue of intervention and joinder, state statutes appear to be permitted to fill the gap. But, the

revised uniform arbitration act under section 10 allows, unless otherwise agreed or prohibit

8 (Y.S.A.L. v Z Sarl ATF 129 Il 727-4P.115/2003),Available at, http://www.swissarbitrationdecisions.com (last
accessed at May 5/2018)
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consolidation, the court to order consolidation of separate proceedings based different

agreement, between the same parson or one of them is a party with third party.®’

Because the U.S. statute on arbitration is not very explicit, there is a discernible link between
arbitral procedure and civil procedure, and some elements of U.S.A civil procedure have been
incorporated into international arbitration taking place in the United States. U.S. law on
arbitration seems to be standing in favor of consolidation where common issues of law and fact
exist and, for the most part, this policy has been based on efficiency, economy, expedience, and
equity.®® In addition, mostly through interpretation, courts address intervention and joinder as of
right, at least in the context of domestic arbitration and usually they use the standard as it is in
civil litigation.® Cases often deal with the review of arbitral awards and whether non-parties to
the arbitration are allowed to intervene in the appeal, even though they are not technically bound
by the award.*

In USA, at the state level, two jurisdictions, South Carolina and Utah, have passed legislation
providing for joinder of necessary third parties to arbitration. Here, the Utah Uniform Arbitration
Act 2008, art. 78B-11-111, even if it doesn’t expressly provide rules relating third parties, its rule
of Consolidation of separate arbitration proceedings allow for the court upon motion of a party to
order, unless parties agreed otherwise, consolidation of separate arbitration proceedings between
the same persons or one of them is a party to a separate agreement to arbitrate or a separate
arbitration proceeding with a third person. The law also provides grounds for merger and these
conditions are when the claims subject to the agreements to arbitrate arise in substantial part
from the same transaction or series of related transactions; the existence of a common issue of
law or fact creates the possibility of conflicting decisions in the separate arbitration proceedings;
and prejudice resulting from a failure to consolidate is not outweighed by the risk of undue delay
or prejudice to the rights of or hardship to parties opposing consolidation.®* Thus, if the above

87 USA, Revised uniform arbitration act, 2000, section 10 ,available at, www.uniformlaws,org (last accessed May
12/2018)

®strong, S.1, supra note.,6,p.959

8 1d., p.960, Here, courts use the US Federal Rules of Civil Procedure art 24 for intervention and article 29 for
joinder.

% |bid

°1 Utah Uniform Arbitration Act, 2008, art.78B-11-11,available at, http://le.utah.gov/xcode/Title78B/chaptr11/c78B-
11.pdf (last accessed April 23/2018)
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conditions fulfilled, the law seems to be open for third parties in participation of arbitration in

which it is not a signatory.

In USA, the South Carolina uniform arbitration act (section 15-48-60),% allows participation of
third parties. The act provides that up on application to the arbitration panel, by a party, a third
person shall be joind as a party in the arbitration if: in the absence of third person complete relief
cannot be achieved among those already existing parties; third party claims an interest relating to
the subject of the action and is so situate that the disposition of the action in his absence may as
practical matter impair or impede his ability to protect that interest; or lead any of the persons
already parties to a substantial risk of incurred double, multiple or otherwise inconsistent
obligations by reason of third party’s claimed interest. It also provides that any person joind as a
party to the arbitration shall have the same time to answer which was given to the initial
defendant in the case. Thus, if the above conditions fulfilled, participation of third party is open
in arbitration and if third party participation will denied, opposition can be brought and this may
be also ground of change of award by arbitrators and this also can be ground of appeal to the
court.”

Generally, the South Carolina law does not require the party being joined to consent to the
process. The Utah law avoids this problem by requiring joined parties to be "a party to the
arbitration agreement.” However, neither, provisions discuss the right of a non-party to intervene
in the arbitration and the Utah law, by requiring a joined party to be a signatory to the arbitration
agreement, may preclude intervention by a stranger to the contract.

2.6.3.4The France Experience

The French law on international arbitration contains no provisions specifically permitting
domestic courts to intervene in the arbitral process, suggesting that joinder of or intervention by
third parties would not be possible absent consent of the parties. However, the courts do have the
ability to grant interim relief (on an urgent basis), in accordance with the corresponding rules of

civil procedure, without affecting the ultimate determination of the dispute.

In France as an interim measures it is possible that a third party to the arbitration agreement to
join the arbitration proceeding either as a claimant or a respondent under the “group of

companies” doctrine and according to this doctrine, if a party-signatory to the arbitration

’South  Carolina  code, title 15 chapter 48 uniform  arbitration act, available  at,
http://www/lawserver.com/law/state/sauth-carolina (last accessed April 23/2018)

% 1d.,sec.15-48-100 and sec.15-48—200(6)

44


http://www/lawserver.com/law/state/sauth-carolina

agreement is part of a group of companies then the arbitration agreement shall be extended to
one or more companies in the same group. However, in France the arbitration courts have only
agreed to extend arbitration agreements to another company (third party) in the same group if the
third party has played a part in the conclusion, performance or termination of the contract
containing the arbitration agreement and if it was the common intention of the parties that the
third party shall be bound by the contract and the arbitration agreement within it.* In addition,
“assignment” doctrine and the doctrine of “incorporation by reference” have also been accepted

by the French courts.*

Here, the first and best-known case applying the group of companies’ doctrine is Dow Chemical
Group Vv Isover-Saint-Gobain case.”® In Dow Chemical, two companies within the Dow
Chemical group (Dow AG and Dow Europe) each entered into distribution agreements with a
number of companies whose obligations were assumed by Isover-Saint-Gobain. Each agreement
contained an arbitration clause. When a dispute arose, the two Dow Chemical companies that
signed the agreements together with their American parent (Dow USA) and its French subsidiary
(Dow France) (which are non-signatories) commenced arbitration against the Isover-Saint-
Gobain. Then Isover-Saint-Gobain objected to the claims brought by the non-signatory

claimants, but the tribunal (the ICC) rejected the objection after finding that:

% The non-signatory companies had in fact made all the deliveries to Isover-Saint-Gobain
under the agreements.

¢ The relationship could not have been formed without the approval of the American parent
company.

% The American parent had absolute control over those subsidiaries that were directly
involved or could contractually have become involved in the performance or termination

of the distribution agreements.

The tribunal therefore concluded that, given the role the non-signatories played in the
transactions, the non-signatories were de facto parties to the contracts and could invoke the

arbitration clauses contained within them.(here its base is also an impliedconsent theory)

% 1CC,(Dow Chemical Group v. Isover-Saint-Gobain Case No0.4131, Interim award, Sept. 23, 1982). available at,
Qsttp:/lwww.trans—Iex.orq/204131/ licc-award-no-4131-yca-1984-131-et-seq-/

Ibid
% |bid
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Then since the arbitration was ICC arbitration in Paris, the Isover challenged the ICC findings
before the court of appeal in Paris; the court finds that it is not contrary to the agreement since
the non-signatories played an important role in the performance of the contract. Thus, the Paris
Court of Appeals also accepted the award.

Like the Dow case, in the Dallah case®, ICC arbitration to third parties and the French Supreme
Court cassation bench also accepted (affirmed) the award. Here, the group of companies’
doctrine was also found to bind a non-signatory to arbitration in the Dallah case. The Paris Court
of Appeals dismissed an application to set aside an ICC award rendered in Paris, thereby
rejecting the argument by the government of Pakistan that it was not a party to the arbitration
agreement signed by a Saudi Arabian company (Dallah) and a trust established by a Pakistani
presidential ordinance and affirmed the extension to the Pakistan government which was non
signatory. The Paris Court of Appeals considered the Pakistani government’s involvement in the
pre-contractual dealings with Dallah and in performing and terminating the agreement. It found
that the government had behaved at all times as if it were a “true party” to the agreement, rather

than the trust. Further, the trust had expired and therefore ceased to exist before the arbitration.®

Thus, the Dallah case applied in Dow Chemical, that an arbitration agreement may be extended
to a non-signatory based on an implicit intention of the parties that such non-signatory be bound,
as evidenced by the non-signatory’s involvement in various phases of contract formation and
performance. Under certain circumstances, French law also permits the application of an
arbitration agreement signed by a company to the (non-signatory) individual who controls that
company when the non-signatory individual was the sole decision maker for a group of
companies or when fraudulently used the corporate veil of the companies to avoid paying
creditors for debts incurred for his benefit. Thus, the court through piercing the corporate veil
principle also extends arbitration to third parties.

In addition, in France arbitrators are not bound by procedural rules established by the courts,

thus, arguments for joinder or intervention based on an analogy to judicial civil procedure will be

*7(Government of Pakistan, Ministry of Religious Affairs v Dallah Real Estate and Tourism Holding Company (17
EBebruary 2011) (CA Paris), available at,www.arbitrtion-icca.org (last accessed May 10/2018)
Ibid
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difficult.®® However, the French Code specifically states that the guiding principles of litigation,
as setforth in certain specific articles shall always be applicable to arbitral proceedings.'®
Among these guiding principles is the notion that the object of the dispute may be modified by
incidental claims provided they are sufficiently connected to the original claims and this suggests
that joinder of claims, if not parties, is possible. However, in the right circumstances, joinder of

additional claims might require the participation of additional parties and then will be accepted.

Another of the "guiding principles” of French litigation is the notion that "no party may be
judged unless it has been heard or summoned." This would appear to mean that a significant,
though indirect, effect on an absent third party would also be impermissible and later can oppose

the award and participate in the process.

2.6.3.5 Belgium experiences

The national laws of Belgium also provide for joinder and intervention mechanisms. Thus,
according to Article 1709 of the Belgian Judicial Code any interested third party may request
from the Arbitral Tribunal an ex parte intervention in the proceedings and a party may also be
call upon a third party to intervene in the proceedings. However In any event, the admissibility of
such interventions requires an arbitration agreement between the third party and the parties
involved in the arbitration. That agreement is subject, moreover, to the unanimous consent of the
Arbitral Tribunal ***

Thus, Belgium is open for third parties in arbitration, but it requires agreement of the all parties
and unanimous consent of the arbitral Tribunal. However, unless otherwise agreed by the parties,
the arbitral tribunal has discretion to order any interim or conservatory measures it deems
necessary.'® Thus, if it thinks in the positive it may order participation of third parties.

Otherwise, if intervention or joinder refused or denied and the arbitral tribunal has exceeded its

iiOFrance Arbitration Rule,2011, Article 1464,available at, www.sccinstitute.com (last visited may 10/2018)
Ibid
101 Belgian Judicial code, 2013, art 1709,available at, www.cepani.be/en/arbitration/Belgian-judicial-code-provisions
(last visited May 5/2018)
192 1d.,art.1691
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powers, or the subject matters’ scope widened to third parties and if this may also be in conflict

with public policy it may be a ground for to set aside the award. %

103 14_art.1717; here, it doesn’t requires only the application of parties, but, even third party affected may also apply

to setting aside the award.
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Chapter Three

Arbitration as a means of commercial dispute resolution and

accommodation of third parties in commercial arbitration in Ethiopia

3.1 Arbitration as means of resolution of commercial disputes in Ethiopia

In Ethiopia, even if, the current arbitration rules enacted since 1960s, arbitration in a sense of
customary means or traditional arbitration is common for a long period of time. The Ethiopian
law also recognized both mediation and conciliation under the civil procedure code in addition to

arbitration.*®

For the major part of Ethiopian legal history, non-judicial dispute settlement methods played a
significant role in resolving of disputes in a traditional Ethiopian society. “Shimgilina” is one of
the many traditional Ethiopian dispute settlement devices which could be approximated to what
is now known as arbitration.'®In addition, Ethiopian laws used “shimigilina”, “Giligil”
“yezemed dagna”, as it refers to arbitration."®® Nonetheless, shimguilina seems a much wider
concept than the modern notion of “arbitration”. The former combines aspects of different ADR
mechanisms including mediation, conciliation, and compromise and, of course, arbitration."®’
This traditional alternative dispute settlement device is still popular among the 21st century
Ethiopian businesses, which often rely on it to settle disputes.'®® Hence, even it can be said that

arbitration has not been unknown to the traditional Ethiopian society.

Ethiopia has not separated arbitration rules for international and domestic arbitrations as well as

for commercial and non-commercial arbitrations. Currently, the main sources of Ethiopian

104 Ethiopian Civ. C., supra note.,14,Arts.3307-3317(compromise) and art.3318-3324(conciliation)

1%5Tilahun Teshome,“The Legal Regime Governing Arbitration in Ethiopia”, 2007, Ethiopian Bar Review, 1(2), pp.
117-118(here in after, TilahunTeshome)

1% Ethiopian Civ. C., supra note, 14, Arts.3325-334.the civil code mostly refers Arbitration as ’Yezemed Dagna’’;
Civil procedure code of Ethiopia, Art.315-319; Art.350-351 and A4t 461. The Civ. Pro, c. refers confusingly
Arbitration as “Giligil” and “Shimigilina”, these laws refers Arbitration in Amharic Confusingly. Even, the Civil
Code use “Giligil” as the Amharic equivalent of the concept of compromise in Articles 3307-3325.but, currently
new laws, courts Arbitration institutions use mostly “Giligil Dagninet” to refers to Arbitration.

7Tilahun Teshome, Supra note.2; Fekadu Petros, “Underlying Distinctions between ADR, Shimglina and
Arbitration”, 2009, Mizan Law Review, 3(1), p.124

1%8AdisA beba Chamber of Commerce and Sectoral Associations Annual report of 2017, available at AACCSA.
According to this annual report in one year 54 cases commercial related cases have been brought to its Arbitration
Institute.
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arbitration laws generally applicable (to commercial and non-commercial disputes), are the 1960
Civil Code and the 1965 Civil Procedure Code. The civil code (the main source substantive civil
rules from Arts. 3325 — 3346) and civil procedure code (the main procedural base of civil cases
from Arts.315 -319, Art 350-357, and Art 350-357 Art 461) brought formal rules and procedures
relating to Arbitration. In addition, Art.317 (1) of the civ. Pro.C. of Ethiopia provides that the
procedure to be followed in arbitration shall be as near as other civil procedure litigation
provisions. So, when necessary, the Civil Procedure Code has relevance to the arbitration
proceedings. There are also other laws which embrace arbitration for settling disputes, such as
the Mining Operations Proclamation No. 678/2010 and the Energy Proclamation No. 810/2013,
the labor proclamation No 377/97, the Family code proclamation No/2000 and the National
payment proclamation No.718/20011. Besides, the bilateral investment treaties which Ethiopia
signed incorporate arbitration as one means of resolving state-state and investor-state investment
disputes.'® It is, however, worth noting that Ethiopia is not a party to the Now York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards and the Washington
Convention on the Settlement of Investment Disputes between States and Nationals of Other
States.

Under Ethiopian arbitration law, arbitral awards are generally binding as court decisions.**

However, they may be either subject to appeal which is waivable, and can be setting aside, or
which cannot be waived."* Additionally, the Federal Supreme Court Cassation Division, which
is mandated with the highest judicial power and whose rulings have precedential effect, recently
decides that even if parties in arbitration agree to waive their appeal right the Federal Supreme
court Cassation Division has the power to review decisions of arbitral bodies for alleged basic
error of law. ***The Cassation Division declared this position in its decision in National Mining
Corporation PLC v. Dani Drilling PLC.**3

199 Currently, main bilateral investment treaties that Ethiopia signed contain arbitration clauses.

110Civil Procedure code of Ethiopia, 1965, Negarit Gazzeta, Extraordinary issue, Decree No.52, 25™ year, No.3, Art
318(2), [here in after, civ. Pro. C.]

"d., Art. 350

112 The FDRE constitution,1995,NegaritGazzeta, Extraordinary issue, proc.No.1, 1% year, No.1, Art Art.80(3)(a)

113 Federal Supreme courts cassation decision (National Mining Corporation PLC v. Dani Drilling PLC), October
29/2003 E.C cassation Registration Number 42239, Federal Court Cassation Court decisions No 10
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Regarding enforcement of foreign arbitral awards, they can be enforced in Ethiopia subject to the
conditions incorporated in the Civil Procedure Code, which include reciprocity and legality of an
arbitral award.'"

In practice, currently settling commercial or business relating disputes with arbitration is
becoming common like the rest of the world. Specially, commercial arbitration is becoming
common at regional and intentional level with multiparty and contracts (complex) transactions
and this is also true in Ethiopia. Currently, arbitration is becoming familiar with business
communities in Ethiopia. Moreover, as a seat of African Union, UN Economic Commission for
Africa and many countries’ Embassies, Ethiopia has potential to be the best forum for arbitration
in Africa. However, the rules have not been updated since 1960s and the practices of arbitration

in ad hoc and institutional arrangement are under development.

Currently, in Ethiopia the need to settle commercial disputes through arbitration is becoming
growth.™ Institutions are becoming established; the Arbitration Institute of the Addis Ababa
Chamber of Commerce and Sectoral Associations (here in after; AACCSAA-CI) and Bahir Dar
University Arbitration Center (which is under arrangement not that much active), Arbitration
Center of the Ethiopian Chamber of Commerce and Sectoral Association which is infant and
under experience sharing have been established.**® Improvements with institutional arbitration
are also indicative of the current trend toward a better utilization of arbitration in commercial
disputes. These arbitral bodies primarily target at the business community as potential clients for
their services. Moreover, as these institutions can accept cases involving foreigners, they can
eventually perhaps play a significant role as an alternative center for commercial arbitration that
involves transnational transactions as well.'*”  Apart from institutional arbitration, many
commercial related cases are also settled through ad-hoc arbitration in Ethiopia and they are
becoming common. In general, somehow, it can be said that even if they are not developed,
Ethiopia has legal and institutional frameworks through which commercial disputes may be

resolved by arbitration, instead of litigation through national courts.

114 Civ. Pro. C., supra note.,110, Arts.456-461

115 5ypra note.,108

116 Ethiopian Chamber Of Commerce has established Arbitration Center, recently, its Establishing Rule Approved,
in march 2018

Y7 Interview with Yohanis W/Gebreal, Director of The AACCSA Arbitration Institute, on participation of third
parties in Ethiopian Arbitration system, May 2018.[here in after; AtoYohanis]
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3.2Third parties in Ethiopian commercial Arbitration

As stated in part one, in Ethiopia the base of arbitration and the arbitration tribunal is also mainly
the arbitration agreement and party autonomy. Thus, because of the principle of relativity or
privity of contract, arbitration is mainly considered as consensual and binding up on the parties.
But, there are many instances in which third parties interest will come to picture with in bilateral
arbitration arrangement, both in civil (non-business) and commercial (trade and investment)

relations or transactions.

Ethiopia since it is networked with and cannot be out of the world, those possible problems that
have been seen in part one in relation to existence of indispensible third parties in commercial
arbitrations is also Ethiopia’s experience. Currently, multiparty and contractual transactions are
becoming common in Ethiopia. Doing business by Networked or multilateral companies
(through both international and domestic companies) is becoming common. Foreign Direct
Investment is becoming developed and International companies and individual foreigners mostly
opt arbitration to settle commercial disputes.*® In relation to commercial transactions and
projects, Insurance and banks involvement as a guarantor is increasing; doing construction
transactions through sub-contractors are becoming common. In labor cases outsourcing of labor
activities is becoming common.etc. Thus,, third parties (non-consented and non-signatories of
the arbitration agreement, but those have direct or indirect interests or connections on the subject
matter) such as; guarantors, creditors, third party beneficiaries, assignees, successors, in agency
relations the principals or agents, in construction contracts sub-contractors or workers, in group
of companies’ cases parent/holding/ or subsidiary (affiliated) companies, share or stake holders,
Insurance companies in insurance cases, In outsourced labor cases workers, In property cases
joint owners and the like indispensible third parties will need participation in ongoing arbitration
proceedings. Thus, the issue is also at stake in Ethiopia.

In addition, in Ethiopia problems in relation to accommodation of third parties are growing.
Here, there are cases in which parties request intervention, there are also a number of cases in
which parties request joinder of third parties, and there are also instances in which third parties

118 |bid In Ethiopia Most Trade and Investment agreements or transactions with Foreigners have Arbitration Clauses.
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brought opposition to set aside the award. The problem is also being common with in Arbitration
Institutions.*°

The need of third parties participation in arbitration arises in different scenarios. These are:

1. During intervention two scenarios will arise:

%+ When third parties request to take part in the proceeding and the parties agree; in this case
since all parties considered as agreed and since it will be considered as the submission
amended, it will be easy to decide and proceed

% When third parties request to take part in the proceeding and one (some) or all of the

parties in the arbitration agreement objected; this is a problem

During joinder cases will arise in three scenarios;

When one/some or all of the parties request the joinder of third parties. Here, if all the

parties and the third parties themselves consented, this will be easy to decide since the

arbitration agreement will be considered as amended.

% When some of the parties requested joinder and some of them objected, this will be a

problem even the third parties requested to be joined consented

% When one or some of the parties request joinder of third parties in the proceeding and
some or one of the parties and the third parties themselves objected, this will be difficult.

3. During opposition the case will arise in two scenarios;

¢ If third parties object the awards and the parties object the jurisdiction of the tribunal, this

need solution.

If third parties object the award and all consented to be adjudicated by the tribunals, this

will not be problem as the tribunal obtained agreement.

X3

N

X/
X4

L)

X/
°e

The above scenarios are common and becoming to be increased because of the growing of
multilateral parties and contracts, multilateral corporations, transnational and affiliated
companies, networked and connected related transactions.

In practice there are also real cases both within Ad-hoc and Institutional arbitration arrangements
and there are also court cases in relation to participation of third parties in arbitration. So, it can
be said that the need of third parties participation in commercial arbitration is becoming growth.
The practice is not uniform along tribunals and the court itself, later it is discussed in detail.

119 Ipid.; Interview with Ato selam setegn, Director of ECCSA Legal and Arbitration Service, on participation of
third parties in Ethiopian Arbitration system, May 2018. [here in after; interview with Selam Setegn] There are also
decided and pending practical cases
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3.3Whether and how accommodation of third parties is possible in Ethiopian

commercial arbitration system

3.3.1 Third parties under the arbitration rules

As repeatedly stated, the main sources of Ethiopian arbitration rules both for the commercial and
non-commercial arrangements are the civil code (the main source substantive civil rules from
Arts. 3325 — 3346 Civ. C.) and civil procedure code (the main procedural base of civil cases
from Arts.315 -319, Art 350-357, and Art 350-357 Art 461 of civ. Pro. C.). However, relating to
the accommodation of third parties (through joinder, intervention before the award made and
bringing opposition of the award) neither substantive nor procedural arbitration rules of Ethiopia

expressly stipulate mechanisms.

Here, Art.3325 (1) of the civil code the base provides that “the arbitral submission is the
contract whereby the parties to a dispute entrust its solution to a third party, the arbitrator, who

undertakes to settle the dispute in accordance with the principles of law. (Emphasis added).

Thus, since Arbitration is required to be entertained based on the principle of the law, even if it is
contract based, just like litigation it is decisional not negotiation based. Plus, based on the above
assertion “...in accordance with the principles of law” it can be said that the procedure to be
followed is also required to be in accordance with the law that allows participation of third
parties. But, from the close reading of Art 3329(1) and Art 3325(1) of the civil code, it can be
construed that the jurisdiction of the Arbitrators is limited that shall be interpreted restrictively.
Plus, even courts will appoint Arbitrators during failing agreement between the arbitrators.*?
The law even seems focus on bilateral arbitration arrangements. Because, the provisions even do
not provide rules and procedures in relation to appointment of arbitrators in case of multiparty
disputes.’”! Thus, from the close reading of the substantive Arbitration rules of the civil code
(from Art 3325-3346), it can be conclude that in the substantive Arbitration rules there is no any
provision relating to protection of the rights of third parties or their participation. Plus, the law

itself seems restricting tribunals’ power up on the arbitration agreement.

120 Cjv. Pro. C., supra note.,110,Art.3332(3)
! Ibid
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Whereas, relating to the procedure to be followed by the arbitration tribunal Art 3345 (1) (2) of
the civil code gives Reference to Civil Procedure Code. It provides that “the procedure to be

followed by the arbitration tribunal shall be as prescribed by the Code of civil procedure. And

the same shall apply to matters arising out of the execution of the award or to appeals against
such award.”**(Emphasis added)

Based on this provision, when we come to see our civil procedure law provisions relating to
arbitration, concerning the participation of indispensible third party in arbitration, like the
substantive Arbitration rules of the civil code, under the procedural Arbitration laws (The Civil
Procedure Code, from Arts.315 -319 the procedure to be followed on arbitration, Art 350-357
which are provisions relating to appeal and setting aside grounds of arbitral award and Art 461 of
civ. procedure code the provision relating to the execution of foreign awards in Ethiopia.), there
IS no any expressed provision as to the participation and protection of third parties in Arbitration,
rather they emphasized on parties right and duty and procedures to be followed in case of

bilateral arbitration agreements.
Regarding the application of the ordinary litigations, particularly, Art 317 provides that;

The procedure before an arbitration tribunal, including family arbitrators, Shall, as near

as may be, the same as in a civil court.[Emphasis added]

The tribunal shall in particular hear the parties and their evidence respectively and
decide according to the law unless by the submission it has been exempted from doing so.
Summonses may be issued for the attendance of witnesses who may be sworn: Provided
that, where a witness fails to appear in answer b the summons, either party may apply to
the court for the issue of summons. In which case the provisions of Arts. 111-121shall
applies.

When a party, who has been given the opportunity to be heard and produce his evidence,

fails to do so, the tribunal may give its award in default.

But, the referring provision, Art.317 (1) of the civ. Pro. C. by itself is arguable. Because, it states
that “The procedure before an arbitration tribunal, including family arbitrators, Shall, as near

as may be, the same as in a civil court. [Emphasis added] Thus, what does the phrase “as near as

122 1d., Art.3345(1)(2)

55



may be” sated under art 317(1) refers to, is it mandatory or optional? Does it apply to parties in
agreement only or is it mandatory to apply ordinary provisions of the civil code and extend the
arbitration proceeding to non-parties through joinder and intervention even over the objection
and otherwise agreement?, while the law itself mainly gives the base and choice to parties’

agreement. It is unclear.

But, coming to the regular civil proceeding rules relating to protection of third parties, generally,
the civil procedure code ; from Article 35- 43, including and Art 358 and 418 provides
mechanisms in which third parties interest, as well as, parties interest on third parties will be
accommodated in regular civil proceeding; through mandatory and optional joinders,
intervention mechanisms, public prosecutor intervention, interpleader, and then opposition
right(both right to oppose the decision and order of injunction). So, in the regular civil cases
(litigation), relatively, it can be said that from pre-trial stage up to the execution of decision, third
parties interest are somehow protected, parties interest over third parties somehow also can be

protected.

3.3.2 Third parties under the civil code and civil procedure codes ordinary

provisions

In principle, because of privity of contract or relativity of contractual agreements, contract is a
law up on the parties and cannot bind third parties.’*But, exceptionally there are scenarios by
which third parties will be participant .the civil code in relation to assignment, succession,
guarantors, subrogation, and third party beneficiaries.***Arbitration is based on expressed writing
agreement and binding up on the parties so even if the substantive law is silent can the general
contract law principles are applicable? In this case, as arbitration is a contract through
interpretation it can be said that such third parties will be participated since the general rules of
contract law can be applied to special contracts up on Art 1676 of the civil code.’® However,
somehow, even if it seems logical, the code itself under its special arbitration rule provides that

arbitration powers/jurisdictions under the arbitration agreement shall be interpreted

123 Civ. C., supra note.,14,Art.1731
124 1d., Arts.1952-2000, provides about third parties in relation to contracts.
125 1d.,Art.1676(2)
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restrictively.***Thus, this is arguable, plus, even if it may be used to extend arbitration to some
third parties such as successes, assignees, it will not be solution to other types of third parties

which have interrelated but separated interests.

Coming to see participation of third parties in litigation the civil procedure codes’ ordinary
provisions*?’ seems the following: According to the civil procedure code of Ethiopia, litigation
proceedings are based on the existence of vested interest of the claimant over the subject matter
of the suit.'?® Thus, In relation to multiparty proceedings Art 35 -43 of the cpc provides the
procedures to be followed in litigation proceeding.

In relation to joinder of claimants under Art.35 it is provided that:

“All persons in whom any right to relief in respect of or arising from the same transaction or
series of transactions is alleged to exist, whether jointly, severally or in the alternative, may be
joined in one action as plaintiffs where, If such persons brought separate actions any common

: . 129
question of law or fact would arise

Accordingly, weather in the same or series/related/ transaction if different persons brought
separate actions any common question of law or fact would arise; those persons can join and

brought action against one or more persons.

In relation to joinder of defendants, art 36 C.P.C provides the rule by which a number of
defendants may be joined in a single suit. In this kind of joinder, one plaintiff or plaintiffs
entitled to join under Art. 35 C.P.C can sue more than one defendant. Here, there are a series of
different rules governing joinder of defendants. Among other things, Art. 36(3) Where a suit
concerns property administered by several trustees, executers or administrators, and (4) concerns
recovery of immovable property occupied by many occupants) deal with indispensable and

conditionally necessary parties, and Art. 36(1), (2) when the case arises from the same contract,

12%1d.,Art.3329

127 The term “Ordinary provisions” here is used to refer to provisions which are out of the provisions relating to
Avrbitration (art 315-319, art 350-357 AND art 461).

128 Civ. Pro. C., supra note110.,Art.33(2)

129 Civ.pro. c., supra note.,110,Art.35
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and (5) Where the plaintiff is in doubt as the person from whom he is entitled to redress deal

with permissive joinder.**

Thus, According to the civil code, where two or more plaintiffs are joined, their claims must
arise from the same or series of transactions and there must be a common question of law or fact.
And where two or more defendants are joined, there must be a common question of law or fact,
or all the defendants must be parties to the same contract, or the plaintiff must be in doubt as to
the person against whom he is entitled to a relief. However, the civil procedure Code does not
expressly deal with the question of mandatory joider except in cases of Art.36 (3) and (4) which
requires the joinder of parties in certain cases, and Art. 40(2) which provide discretion to the
court to order joinder of indispensible third parties whose presence is necessary for the

determination of all the questions involved in the suit.
Regarding, the time, Art.39 (2) of the civ. Pro. C. provides that

“Any objection on the ground of misjoinder or nonjoinder of parties shall be raised at the
earliest possible opportunity and any objection not so raised shall be deemed to have been
waived”[Emphasis added]

Accordingly, the court opts earliest time to request joinder or intervention issues

In relation to joinder, courts have discretion to add indispensible third parties in to the suit;

accordingly Art 40(2) provides that;

“The court may at any time, of its own motion or on the application of either party and on such
terms as it shall fix, order that the name of any party improperly joined as plaintiff or defendant

be struck out and that there be added the name of any person who ought to have been joined as

plaintiff or defendant or whose presence is necessary for the determination of all the questions

involved in the suit: Provided that no person shall be added as plaintiff without his

consent "' (emphasis added)

130gsedler, Allen Robert, Ethiopian civil procedure,1968,Hilesilasielst University, Addis Ababa,Ethiopia,p.77 [here
in after; sedler]
31 Civ. Pro. C., supra note.,110, Art 40(2)
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Thus, the court at any time has discretion to add indispensible third party as far as their presence

is necessary for the determination of all the questions involved in the suit.
In addition, relating to Joinder of third party, Art 43(1) (4) provides that;

“(1) Where a defendant claims to be entitled to contribution or indemnity from any person not a

party to the suit, he may in his statement of defense show cause why the third party is liable to

make contribution or indemnity and the extent of such liability and apply to the court for an

order that such person be made a party to the suit.

(4) The provisions of this Article shall apply by analogy where a defendant claims to be entitled
to contribution or indemnity from any other defendant in the suit: Provided that nothing in this
sub-article shall prejudice the plaintiff against any defendant in the suit.”(Emphasis added)
Thus, according to these provisions, where a defendant claims to be entitled to contribution or
indemnity from any person even a party to the suit, defendants can request joinder of third
parties or even other concerned party to the suit. Here, the provisions relating to third party
defendant provide an effective device which all claims arising from the same basic transaction
can be determined in a single suit.** So, Impleader is proper only when the defendant shows that
he is entitled to contribution or indemnity from a third person.*

In relation to intervention by third parties, in Ethiopian Civil Procedure law; it is allowed for
interested third party at any time before judgment. Because, Under Art.41 (1) of CPC it is
provided that

“Any person interested in a suit between other parties may intervene therein at any time before

judgment. V134

Thus, here what mater is existence of alleged interest in a suit otherwise it is allowed at any time
before judgment. But, here, the fact that the intervener could have been joined as plaintiff under
Art 35 or been joined as defendant under Art 36 does not necessarily mean that he is entitled to
intervene in an action to which he was not an original party. The crucial point is whether one is
interested in a suit between other parties. Art 41 of the civ. Pro. C. requires that the intervener be

interested in the suit that has been filed between other parties; it does not permit him to add his

132 sedler, supra note.,130,p.92
3% 1d.,p.93
B4Civ.pro.c., supra note.,110,Art.41(1)
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own independent claim to that suit merely because he could have originally joined that claim. In
this case, it will be of no interest to the intervener whether the original party plaintiff is
successful or not.**® Therefore, where the intervener seeks independent relief on his own claim
and when he is not interested in the subject matter of the suit between the original plaintiff and
the defendant, he is not entitled to intervene under Art 41of the civil procedure code of Ethiopia.
Thus, one test that has been proposed to determine whether intervention is proper is either the
intervener will gain or lose by the direct legal operation of the judgment to be rendered in the suit
between other parties.’®® If that is the case, then he would be said to be interested in the subject
matter of their suit, in relation to intervention of third parties, under Art.42 of the civ. Pro. C. it is
provided that the public prosecutor in case when it deems necessary to intervene, can be

intervene in civil matters, mainly for public purpose.

In addition, under the civil code of Ethiopia third parties can also object the decisions given by
the court when it affects their interest, In relation to this, the civ. Pro. C. under Art.358 provides
that:

“Any person who may or could have been made a party to a suit and whose interests are affected
by a judgment in a suit may file an opposition to the judgment before the judgment is

executed. ™" (Emphasis added)

Accordingly, third parties, even if it became after the judgment but before execution, can
challenge the decision of the court which has been given in their absence. There for,
Indispensable third parties under Art.41 or third party defendants under Art.43 and, art 40
persons whose presence is necessary for the determination of all questions involved in the suit
and other real-parties-in interest; those parties whose interest could be affected, and should have

been made parties to the suit can bring opposition to the court against the decision.**®

In addition, based on the civil procedure code art.418, third parties during attachment made by

the court can bring objection or opposition to the court showing that it has interest. In this case

135 Sedler, supra note.,130,p.97

13 1bid

B37Civ. pro. c., supra note.,110,Art 358(1)
138 bid
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the court will decide on claim and objection as based on Arts.420 and the following articles of
the civ. Pro. C.

In general, the Ethiopian civil procedure code provides some provisions relating to mandatory
joinder of plaintiff (Mandatory joinder of plaintiffs is not the rule, though.)and defendant as well
as intervention of indispensible third parties. Thus, based on our civil procedure code when the
requirements meet, there will be joinder of plaintiff as well as defendant (including mandatory

joinder) and intervention of third parties.

In addition, third parties can also bring opposition to set aside the judgment before execution and
even can oppose and bring application when the property in which they claim interest ordered to

be injected.

So, as discussed in part one these arrangements will expand the scope of the civil action and its
enforcement and it has the advantage of, among other things, administering justice as efficiently,

economically, and avoids multiple suits and to some extent avoids inconsistency of judgments.

But, because of the nature of arbitration are all these devises binding in arbitration before the

tribunal over the objection/disagreement. Let see next

3.3.3 Weather and to what extent the ordinary litigation provisions of the

civil procedure code relating to third parties will be applied to
Arbitration

Regarding whether third party indispensible can join or intervene in ongoing arbitration
proceeding or challenge the award through opposition , Art 317(1) can be invoked and said that
why not the normal civil procedure provisions relating to joinder, intervention and opposition of

third parties are applied in arbitration proceeding.

However, the referring provision, Art.317 (1) of the civ. Pro. C. by itself is arguable. Because, it
states that “The procedure before an arbitration tribunal, including family arbitrators, Shall, as

near as may be, the same as in a civil court. [Emphasis added]

Thus, what does the phrase “as near as may be” sated under art 317(1) refers to, is it mandatory

or optional? Does it apply to parties in agreement only or is it mandatory to apply ordinary
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provisions of the civil code and extend the arbitration proceeding to non-parties through joinder
and intervention even over the objection and otherwise agreement?, while the law itself mainly

gives the base and choice to parties’ agreement. It is unclear and arguable.

In addition, Even if Art 317(1) provides that arbitration procedures shall be as near as civil
proceedings, the law itself seems opting to gives parties autonomy to choose the procedure.
Because, Art 317(2) provides that:

“The tribunal shall in particular hear the parties and their evidence respectively and decide
according to law unless by the submission it has been exempted from doing so.” /Emphasis
added)

In addition, even if under Art.3325 (1) of the civil code arbitrators are required to undertakes or
settle the dispute in accordance with the principles of law, under the same article art 3325(2) it is

provided that:

The arbitrator may be instructed only to establish a point of fact without deciding on the legal

consequences flowing there from. [Emphasis added)

Thus, both the substantive and procedural rules prefers to give freedom to the parties to choose

what procedure arbitrators can follow and what/how matters to decide.

In addition, Under Art.3325 of the civil code it is provided that the base of arbitration is
arbitration agreement or submission. Plus, the civil code under Art.3329 (2) provides that the
tribunals’ power under the arbitration agreement shall be interpreted restrictively. Moreover,
according to Art.356 (1) of the civ. pro.c., when the tribunal trespass the scope of the parties
submission or if arbitrator decided ‘matters not referred to him’ this is mentioned as aground to
set aside the arbitration. The civil procedure code has also express provisions under the
arbitration rules in relation to appeal or application of setting aside, how to hear evidence, make
the award and execute awards, but, it is silent as to participation of third parties in to the
arbitration proceeding through joinder or intervention. In relation to opposition to set aside the
award, even if art 356(3) indicates that application of opposition to set aside the award is

possible as similarly stated under Art 358, it is not clear to whom the application/opposition will
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be brought, is it similar to appeal (to court) or is it as similar to Art 358 (to the tribunal)? It is not

clear or expressly regulated.

Generally, all the above issues that whether how and to what extent the ordinary civil procedure

(litigation) rules will be applicable on third parties or not needs expressed answer.

To elaborate these, in case of nonexistence of agreement or consent of the parties or the third
party indispensable, how joinders and intervention of third party indispensable are possible and
will be effective? Is it possible to order mandatory joinder or intervention with the very nature of
arbitration; which is agreement based? Is it through the regular courts or through the arbitration
tribunal which is instituted mainly up on/by the parties’ agreement and how the tribunal or the

court will entertains the case?

In addition, when existing party and third party agree, it will be relatively easy. But, even in this
case, how will be the composition of the tribunal, what effects will it has on fee, choice of law

and other proceedings?

Moreover, if one/more/all of the existing parties objected or if the third party that is requested to
join failed to give consent, how the Arbitration tribunals will precede the arbitration? Can it
render compulsory joining and intervention, while its jurisdiction is as discussed above limited,
how it can do so? Can third party be ordered to be joined without his consent in the tribunal that
instituted up on/by other parties’ agreement? The question should be also answered even for the
regular courts; can they even order third person to be joined in ongoing arbitration proceeding
without his consent, will it not affect the right of third parties to be adjudicated in ordinary

courts.

If the answer will be positive, means that if it is said that Arbitration tribunal or the court can
decide joinder or intervention of third party; how can the Arbitration tribunals forced third party?
What implication will it has on composition, fee, choice of law and procedure and the like?
Because, especially in mandatory joinder or intervention the parties will most probably disagrees

on the fee, choice of law, composition of tribunal and it will need some rearrangement.

If the answer will be in the negative and the tribunal cannot order joinder, intervention and

acceptance of opposition; what will be the fate of third parties’ rights and interests which directly
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or indirectly will be affected by arbitration award? In fact, Arbitration contract will not be

139 5o, will it not

binding on third parties (but, it is equal to ordinary courts’ decision and decrees)
create duplication of cases in courts or arbitrations tribunals over the same subject matters, even
will it not affect the third party at least indirectly, will it not create latter possibilities of having

inconsistent decisions, Will it not made the execution complicated? Indeed, it will.

In addition, by invoking Art.353 (3) cum. Art.358 of civ. Pro. C., some argues that third party
cannot join or intervene without agreement, but after the award is given the party or third party
interested can request setting aside or opposition on the ground that there is irregularity and
injustice.**® However in this case, to which body can the third party submits its opposition; to the
Arbitration tribunal or to the court and what will be its effect? Because, hear it is stated that the
application of opposition is similar with appeal)***. Plus, if it can be said that third party can
submit application to the court as per art 358 of the CPC, What will be its effect? Moreover, if
the court remands the dispute to Arbitration tribunal, how third party be compelled to take his
case before the tribunal in which he had not say, how could be the composition, fee, choice of

law, the procedure and the like rearranged? All the above questions need to be addressed.

Therefore, as stated above, on one side, based on Art 317(1) of civ. pro. c., it can be argued that
since arbitration is required to be proceeding as similar as the regular civil courts, joinder and
intervention of third parties and opposition of the award later is possible within the tribunal.
However, as this paper try to show above, because of the very nature of Arbitration (the limited
powers of tribunals on agreement), there is lack of clarity: even Art 317(1) is not clear whether it
is binding and applies to third parties; in relation to the power of the Arbitration tribunal to
render compulsory intervention or joinder and to accept opposition over its award; and as to the
rule and procedure to be followed after joinder or intervention (if any) on composition of
Arbitrators, allocation of fee and relating to choice of law and procedure.

In addition, in case of opposition of the award by third parties, there is no clarity to which

application can be brought, if application can be brought before tribunal there is lack of clarity as

13° Ethiopian Civ. C., supra note, 14, Art.1731 cum. Civ. Pro. C., supra note.,110,Art.318(2)

10 Interview with Ato Messele Nigussie, Judge at Federal First Instance Court, on participation of third parties in
Ethiopian Arbitration system, May 2018may 2018[here in after; Messele Nigusie]

141 Civ. Pro. C. supra note.,110,Art.353(3)
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to its effect (in case of possibilities of remand) on the composition, fee, choice of law and the

procedure and the like, unless third parties agreed.

Thus, based on the existence of the above issues that need to be addressed, it can be conclude
that our civil procedure and civil code have not expressly provide adequate and detailed
mechanisms in relation to the accommaodation of indispensible third parties in arbitration, mainly
in case of objection or otherwise agreement of parties or objection of third parties. So, it is

controversial.

This paper has tried to see and analyze the practice in relation to how third parties are
participated/ accommodated in commercial arbitration. As this study revels, with in both ad-hoc
and institutional arbitration arrangements the requests to participate third parties in arbitration are
becoming common. There are cases in which participation of third parties requested and decided

in different manners. For example;

In one ad-hoc arbitration arrangement the tribunal refuses to extend the arbitration to third
parties. Here, for its decision the tribunal justifies that the tribunal is not entrusted the power to

accept and see opposition to set aside of the award from third parties.'*

In this case w/ro Tirsit Tolosa brought an opposition to the tribunals (ad-hoc) established to see
the applicants and respondents case. Here, the tribunal rejected the application or the opposition
and decide that the tribunal has not power or jurisdiction to see third parties opposition. the
tribunal in its decision reason out the following; the tribunal is instituted based on agreement and
its power is based on the scope of the agreement; the civil procedures code Art 317(1) is
optional and not apply to third parties, rather it applies only to the parties that agreed to submit
their dispute to arbitration; provisions relating to opposition of decisions/awards (from art 358-
360) do not expressly provide power to the tribunal to accept and see oppositions from third
parties, rather these provisions apply to the ordinary courts judgment and decree; After the award
the provisions allow appeal even only to the parties with limited grounds (350-357). Then, the
tribunal concludes that it has no jurisdiction over third parties.

Y“2ato kidanie Yohanis and w/ro Emira ASefa (applicants) vs. Ayat share company (respondents) it raise in

transaction/ sale of houses, March 12, 2008 E.C ( see the attachments, the decision is attached at the end of this
paper)
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Then, this case brought to the Federal Supreme Court, through appeal, by the third party (w/ro
Tirsit Tollosa (appellant) vs. Ato kidanie, w/ro Emira and Ayats.c (respondents)).**®* Then, the
Court rejected or reversed the tribunals’ decision and reason out as follows;

“In relation to the procedures to be followed in arbitration Art 3345 of the civil code refers to the
civil procedure code of Ethiopia and art 317(1) of the civil procedure code provides that
procedures in arbitration Shall, as near as may be, the same as in a civil court.. So, arbitration
tribunals have power to accept and see oppositions from third parties pursuant to Art.358/1/ of
the civil procedure code.” Then, court concludes that arbitration tribunals have power to see and
decide third parties opposition on their award based on art 3345(1) of the civil code and art
317(1) of the civil procedure code cumulative with Art.358 of the civ. pro. C.

Here, contrary to the decision of the above case, in another case in relation to Art.317 (1) of Civ.
Pro. C, , the Federal supreme court cassation bench in its decision reason out that this provision
does not mean that arbitration shall follow strict litigation procedure of regular courts, rather, it is
about due process (giving equal opportunity to hearing, production of evidence, examination of
evidences and decision procedure) that arbitration will follow between the parties in
arbitration."**According to this decision, unlike the appellate court’s decision, it will be difficult
to extend arbitration to third parties.

Generally, in the above case (the first case), the appellate court and the tribunal are found to be
different in interpretation of the law: the tribunal is opponent of the application of ordinary civil
procedure (litigation) provisions to third parties with in the tribunal; Whereas, the Federal
Supreme appellate court is proponent of the application of litigation procedures to arbitration.
According to the appellate court decision, arbitration tribunals have power to order mandatory
interventions, joinder even with the parties and third parties objection or disagreement and
Tribunals also have power to accept and decide oppositions from third parties.

In another case, while the arbitration tribunal decides expressly in favor of accommodation of
third parties in arbitration, the Federal Supreme Court cassation bench in relation to third parties
in arbitration gives decision with unclear reasoning, still it also does not expressly allow or

prohibit third parties accommodation in arbitration/or.(Dansie Girumu vs. Ato Temesgen

Demissie.'*®

143 Federal supreme court appellate court, w/ro Tirsit Tollosa (appellant) vs. Ato kidanie, w/ro Emira and Ayats.c
(respondents),supreme Court civil appeal case N0.126145, Decided at December 10/2009, (see the attachments, the
decision is attached at the end of this paper)

144 Federal supreme court cassation division, ,Ato Mukemal Mehamed vs. Ato Miftah Kedir, case No.38794,March
24,2001

>*The Federal Supreme Court, w/ro Dansie Girumu vs. Ato Temesgen Demissie, case No. case No.13732,
December 26/2010. (see the attachments, the decision is attached at the end of this paper)
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In this case the parties in the tribunal were between Dr. Abinet Girmay (Central University
College) (respondent) and Ato Temesgen Demissie was applicant. the case arises in relation to
buildings (applicant claims that it is his house and Doctor Abinet is rented not owner of the
building. whereas, the Respondent argues that the building is not under ownership of the
applicant, rather, it belongs to himself). Then, the tribunal decides in favor of the applicant. But,
later in the meantime, third party (W/ro Dansie Girumu) brought opposition to the tribunal to
setting aside the award. Then, the award creditor objects and argues that the third party cannot
bring the opposition to the tribunal and the tribunal has not power over third parties. But, the
tribunal decides that based on art 3345 of civ. C. and art.317 (1) and 358 of the Civ. Pro. C. the
tribunal has power emanated from the law.'*in fact, latter after see the merit of the case the

tribunal confirms its award(decision).

Here, the third party brought appeal against the award creditor and the Federal Supreme Court
appellate court confirms the tribunals’ award. Then, the case brought to the Federal Supreme
Court Cassation division and the cassation bench reversed the tribunals ‘award and the appellate
court’ decision.

Here, the cassation bench decision is not clear enough. The court decides that the subject matter
under arbitration tribunals were lease contract, the tribunal should not see the case, rather, it
should refer the case to ordinary courts which have jurisdiction. Here, it gives reasoning in which
third parties should not be part of the arbitration. Generally, from the reasoning of the court’s
decision the following can be extracted,;

> the tribunals power is based on the agreement or contract of the two parties and it is
applicable/binding only to the parties /3325/1731 of the civil code

» the tribunals power need to be construed restrictively up on Art 3329 of the civil
procedure code

» Third parties do not institute/elect arbitrators and they have constitutional right to be
adjudicated with in independent courts under Art.37 cum 78 of the FDRE constitution.

> Since tribunals will not be independent and the third parties do not consented Arbitration
need not derogate third parties constitutional right to be adjudicated in an independent
judiciary.

Therefore, even, the position of the court is not clear and rather, its’ reasoning seems against to
accommodation of third parties in arbitration. Because, according to the Supreme Court cassation
decision or analysis:

8 Interview with Ato Philipos Ayinalem, Former Federal High court Judge currently he is Attorney, on
participation of third parties in Ethiopian Arbitration system, May 2018[here in after; interview with philipos
Ayinalem]
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» The arbitrators jurisdiction is limited to the parties and there agreement only/3329/1731,
thus, related and indispensible third parties in arbitration will not be ordered to be joined
unless consented/agreed and will not allowed to intervene over the parties’ disagreement.

> Even in the above case this case it is the third that submitted an application to the tribunal
by its consent. So, it can be considered as agreed to the tribunals’ power impliedly, but
here the court considered the third party as it not consented. Thus, according to its
analyses latter implied submission or consent even is not possible.

» The court has also reason out that arbitrators will have power only on those parties
instituted the tribunal or elected arbitrators; tribunals will not be independent so
arbitration should not derogate third parties constitutional right to be adjudicated in an
independent judiciary. So, according to the cassation decision the mere fact that third
parties do not elect arbitrators or institute the tribunal will against their right to access to
justice through independent courts, so mandatory joinder is not possible even if the third
parties are indispensible. This means also that tribunals are not equal with courts while
they have constitutional recognition.**’ But, here it can be raised that there are appeal
rights and tribunals have also legal and constitutional recognition why not tribunal
considered as dependent organs as far as duly instituted and there are not grounds of
independence. even why also considered as it will affects right to access to justice, is
access to justice will be served through regular courts only, why not through ad hock
tribunals unless there is other ground shows independence.

» On the other hand, against to its reasoning the court also states that “it does not mean that
the tribunal should refuse the opposition from the very beginning,” but, since it concerns
ownership of the house, the tribunal should sett- aside the award and refer the case to the
court that have jurisdiction. You see! even if, lease were the base, the first award also
concern ownership issue, latter the third party also submitted ownership issue, so why not
the tribunal see the case and decide it, why this become against to law, as far as the
tribunal duly instituted (arbitrators duly elected) and as long as third parties do not
challenge the tribunals independence, why not tribunals considered as independent organ.
Based on its reasoning, its position over the power of Arbitration tribunals in relation to
order and see third parties participation is not clear. Because, On the one hand, the court
reason out as tribunals have not jurisdiction over third parties in arbitration, on the other
hand, it states as the tribunal can’t refuse to accept third parties opposition. What does it
mean? It is confusing.

Generally, the Supreme Court cassation bench’ decision is not clear enough. Rather, it seems
against to accommodation of third parties in arbitration. Because, its reasoning focuses on
parties’ consent or agreement; limited power of tribunals, right of constitution/election of
arbitrators, independence of the tribunals, the right of third parties to take their cases to regular
courts. Therefore, according to its decision, if mandatory third party participation ordered by

T The FDRE constitution, supra note, 112, Art.34 (5), 37(1) cum. 78(5); in civil cases out of court dispute
resolution mechanisms are allowed and have constitutional recognition.
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arbitration tribunal, it will be against to contract, the law and scope of tribunals’ jurisdiction. So,
the court’s decision is not clear enough on its position. Even, its analyses will open debate to
restrict the tribunals’ power over third parties. In fact, in this case the tribunal expressly is pro
extension of arbitration to third parties.

The experience with in Arbitration institutions is also different. For example under the newly
established arbitration center of Ethiopian Chamber Of Commerce, there is a pending case
between “Y” /first claimant/ and “Z” / intervener claimant/ VS “X” Real estate company.mHere,
two persons claim rights over one house. Then, when intervention requested by interested third
party, the tribunal extends the arbitration to third parties, over the objection of the parties,
through ordering mandatory intervention of third parties based on Art 41 of the Civ. Pro. C. in
fact, the tribunal has not yet arbitration rule and the rules are under drafting and the center is
under experience sharing.**°

Whereas, under the AACCSA Arbitration Institute, generally, the practice there is against to
extension of arbitration to third parties, unless all parties agreed.*® So, the position is on
hesitation of extension, unless all parties agree. The rules of ACCSA-AI are also silent. Here, it
can be said that the position of the ACCSA-AI is against to mandatory joinder, intervention and
opposition. For one thing its rule is silent. For another thing, in practice the tribunals’ power is
limited and based on only the parties’ agreement. If third parties objected or if one party
objected, tribunals hesitate to order mandatory joinder. For example; in the case between
Ethiopian biodiversity institutes (applicant) vs. Respondents; (1% cobalt constriction, 2" Nib
Insurance Company and 3" Nib Bank S.C™! the applicant brought an application against the
above three respondents, but has not arbitration agreement with the 3™ party. Then, the 3" party
raises first instance objection in relation to the tribunals’ jurisdiction and objected not to be
joined since it has not an agreement or contract. Whereas, the 2™ party has requested the
intervention of the 3" party, but, the tribunal in its decision accepted the 3" parties’ argument
and decides in favor of the 3 party, to be out of the case. Here, even if the tribunal has

additional reasoning (even if the claim arise from the same cause of action and interconnected, it

148 |nterview with selam setegn, supra note.,119

9 bid

130 |nterview with Ato Yohanis w/ Gebireal, supra note.,117

BIAACCSA-AL, Ethiopian Biodiversity Institutes (applicant) vs. Respondents; 1% cobalt constriction, 2" Nib

Insurance Company and 3™ Nib Bank S.C, Case No0.275, 09/10/09 E.C., (see the attachments, the decision is
attached at the end of this paper)
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considered the issue as unrelated), it seems that it focuses on agreement and consent of the

parties rather than the connection of the main substance of the case.

In addition, this case before it comes to the tribunal; it had been seen by federal high court
between Ethiopian biodiversity Institutes (applicant) vs. Respondents; 1% cobalt constriction, 2"
Nib Insurance Company and 3™ Nib Bank S.C.™*2. Here, the court rejected the case since except
the 3" respondent the other has an arbitration agreement. The court in its reasoning does not
expressly states that the 3" party will be bound by the arbitration agreement of the parties and do
not clearly accept or reject it, rather it impliedly send the case to the tribunal to decide whether it
has jurisdiction or not. Its reasoning seems that if the 3™ party were accused separately it could
see the case even if it were indispensible party to the arbitration by the mere fact that it expressly

dose not consented to the submission, because, the court reserved from ordering joinder of the 3"

party.

Generally, from the above cases it can be said that there are inconsistent decisions and there are
pro and against arguments of accommodation of third parties in arbitration tribunals through
mandatory joinder, intervention, and opposition by applying ordinary litigation procedures.

Practitioners (experienced) and academicians’ understandings/arguments are also different.
Some are opponents and some are proponents of possibilities of accommodation of third parties
in Ethiopian arbitration system using ordinary provisions of the civil procedure code. Some are

also in the middle way.

Regarding opponents; In fact most of them support the accommodation in strict and exceptional
circumstances but argue that since the Ethiopian law doesn’t expressly allows or regulates third
parties participation in arbitration, it is difficult to say that the ordinary civil procedures will

regulate arbitration in a wider since.'*®

For example, prof. zekaryas and Ato yohanis W/Gebireal states that it is obvious that third

parties interest will be affected by the award or parties will in need of participation of third

152Federal High court, Ethiopian Biodiversity Institutes (applicant) vs. Respondents; 1% cobalt constriction, 2™ Nib
Insurance Company and 3™ Nib Bank S.C, High court registration no 175146 date of decision 7/02/09, see the
attachments, the decision is attached at the end of this paper)

3Interviews with Prof. Zekaryas Kenea, professor at AAU and has exposure of arbitration, May 25/2018;Ato
Hagos Debasu, Attorny has Arbitration Exposure, May 26/2018;Ato Yohanis W/Gebireal, supra note.,117;Mesele
Nigussie, supra note.,140
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parties to make their case effective, however, there need to have expressed detailed rules and
procedures of accommodation of third parties without affecting the very purpose of Arbitration;

confidentiality and flexibility.™

For their argument proponents invoke art 3325 of the civ. Code as arbitration is agreement based
and art 3329 as the law itself provides that the tribunals’ power/jurisdiction shall be interpreted
in limited and strict way, plus, since based on art. 3332, 3325(2) and 317(2) tribunals’ power is
up on the hand of parties, it will not be possible to order third parties participation in conflict of
their agreement and objection.™

Plus, they invoke art. 317(1) itself and argue that its expression is not clear enough and it is not
also mandatory to follow strict procedures of the litigation procedures. For their argument
proponents for example; Ato Mesele Nigusie, prof. Zekaryas kenea, Ato Hagos Debasu And Ato
Yohanis WoldeGebireal argue that both 3345(2) and 317(1) refers and deals about agreement

based arbitration and applicable upon agreed parties themselves, rather not about third parties.*°

Here, prof. Zekaryas Kenea; Ato Hagos Debasu and Ato Yohanis Wolde Gebrieal argue that if
the tribunal orders mandatory joinder and intervention over objection, it will be considered as the
tribunal trespass its scope or jurisdiction and this will be even ground of appeal as per Art
356(1)."" However, Ato Hagos Debasu has reservation and argues that arbitration is based on
agreement but, guarantors, if the arbitration clause is found within the main contract, even if they
do not expressly agreed they will be obliged since from the circumstance it can be assumed that
they consented limpidly, Successors and agents can be participated because of the principle of

transfer of right and liability."®

Opponents for their argument they invoke also other arbitration procedures provided expressly
under the civil procedure code and argue that the code provides some procedures of arbitration

expressly, but it opt out matters relating to joinder, opposition, and intervention in relation to the

4 Ibid

15 1bid

% Ibid

57 |d.,Hagos, Prof. Zekaryas kenea and Yohanis W/Gebireal
158 |d, Hagos Dabasu
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power of the tribunal and what third parties can do is protecting their interest through regular

courts.*®

Among these there are experts who face the problem in an arbitration tribunal and decide that the
tribunal has not power over third parties.*® In addition, Ato Yohanis W/Gebireal also states that
Arbitration is possible based on agreement of all parties only and if not tribunals has not power
to compel parties as well as third parties over their objection. He also states that the practice in
AACCSA —Al is also only based on agreement and consent otherwise the tribunal will not see
the third parties case.'®*

Then opponents conclude that since the law is not expressed clearly, in case of disagreement to
joinder and intervention as well as opposition, what parties/third parties can do is requesting
solution from the ordinary court not the tribunals. Here, opponents argue also that wider
interpretation of the civil code even affect the very natures of arbitration. So, everything seems to
be left for the parties and third parties agreement until the law provides express power to the
tribunal. Here, they argue that Ethiopian arbitration rules, unless it takes ordinary civil
procedure provisions by analogy, are silent in relation to third parties participation and effect, but
it is also difficult to apply strict provisions by analogy, it needs express allowance. Because,
when parties also agrees otherwise of joinder and intervention, compelling them to accept
intervention or joinder may be in conflict with the substantive rule of the civil code and

substantive nature of arbitration; arbitration agreement.

On the other side, Proponents argue that even if arbitration is mainly based on the arbitration
submission and agreement, the law has also its own share. They argue that the tribunals’ power
is emanated from both the arbitration submission and the law. So once the tribunal is instituted,
indispensible third parties need to be accommodated even without parties’ and third parties

consent through mandatory order. For their argument they invoke Art 317(1) and 3345(2) and

159 1d, Yohanis W/Gebreal and Hagos Debasu
180 1hid
181 1d., Yohanis W/Gebreal
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resort to ordinary provisions of the civil procedure code relating with joinder, intervention and

opposition.'®?

Here, Ato Philipos Ayinalem Argues that Art 317(1) is sufficient to apply ordinary/litigation
proceedings to arbitration and he argue that just like courts arbitration tribunals can compel third
parties even over his objection and can order any necessary mandatory orders. He said also that
even the law do not prohibit the application of ordinary provisions to litigation, so if it is not
prohibited it can be considered as allowed. He also said that in practice there are arbitration cases
in which he order mandatory participation of third parties'®

Ato Yosef Aemiro, Selam Setegn and Mechael Teshome argues that under Ethiopian law
whether ordinary provisions will be applicable to arbitration or not is not expressly provided and
Art 317(1) seems non mandatory, but, since the award is equal to court judgment and it will
affect third parties interest laws should be interpreted in favor of accommodation of

indispensible third parties in arbitration even over disagreement of the parties.'*

Ato Selam Setegn also argue that arbitration to be effective and efficient should accommodate
third parties even unless it will be certain, it will not be also investment attractive since
foreigners opt to end their disputes in neutrally instituted Arbitration tribunals than national
courts. He also stated that within ECCSA Arbitration Institution in one pending arbitration case

. . . . 165
they ordered intervention over parties’ disagreement

Generally, Proponent’s argument is based on two bases; by the interpretation of the law and from
/pragmatic/ analyses. Because, in one way, using the law, specially, Art 317(1) and Art 3345(1)
they argues that third party participation can be ordered through ordinary litigation provisions. In
another way, they argue that unless arbitration accommodates indispensible third parties it will
not be effective, efficient, so the law even if it is unclear, still should be interpreted purposively
so that it can accommodate third parties. Proponents also argue and justify that since award is

equal to courts decree and judgment, both parties and third parties interest will be affected,

192 Interviews with Philipos Ayinalem, supra note.,146; Interview with Ato Yosef Aemiro, AAU lecturer, Attorney,
And Have arbitration Exposure, May 2018; Interview with Ato Michael Teshome, Attorney, Wright book on
Ethiopian Arbitration, May 2010;Ato Selam Setegn, supra note.,119;interview with w/ro Firie hiyiot, senior Legal
Expert at AACCSA-AI),Des. 2017

1631d., philps Aynalem

164 1d.,yosef Aemiro,Slam Setegn and Michael Teshome

165 1d.,selam Setegn
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unless third parties allowed participation. Plus, to save time and coast; to decrease duplication of
proceedings and possibilities of irreconcilable awards; to minimize latter oppositions to set aside
the award, the law should be construed in favor of accommodation of third parties in arbitration

even over parties’ disagreement objection.

There are also some practitioners argue in the middle way. For example; Ato Fekadu Petros
Argus that in principle Arbitration is based on agreement but depending on different
circumstances it can accommodate third parties. he argue that within a bilateral arbitration
arrangement if third party requests to intervene in arbitration this submission can be considered
as the third party gives consent and in this case the tribunal can allow the intervention even over
the objection of parties. Because, parties once has already give their consent and submit their
case to the tribunal so it should not be allowed to them to object third parties as far as he/she has
interest in the case. On the other side, he argues that if the third party object to be joind it is
difficult to compel him, because, he doesn’t give consent and this will affect his right to bring his
cases in regular courts.*®

Here, ato Messle Nigussie who is a judge at Federal First instance court also argue that
opposition is possible to the court. But, he said that compelling third parties to join in arbitration
is difficult, because, it will affects their right to take their cases to regular courts. Specially, even
if arbitration has advantages of flexibility, expertise, and confidentiality, because is more costly
than national courts third parties will not want to take their cases to arbitration. Specially, in
Ethiopian poor society this will affect third parties. Otherwise, if third party agrees since the
parties have already given their consent to be adjudicated by the tribunal, intervention can be
ordered even over the objection of the parties.

Like Fekadu Petros, Ato Ali Muhamed also takes the middle way and argues that:

“Concerning third parties Ethiopian law is not clear and has not rules; Art 317(1) of civ.pro.c.
Should be interpreted narrowly, since it intends to deal about the proceedings to be followed up
on arbitration that will be conducted within agreed parties; rather, it does not deal with third
parties. when Art 317(1) say that arbitration proceeding shall be as near as may be the same as
in a civil court, it doesn’t mean that all litigation provisions will apply to arbitration and
tribunals will do everything as regular courts. Rather, it tells us the proceeding to be followed up
on agreed parties: due process in terms of hearing and judgment.”*®’

Then, concerning participation of third parties in Arbitration Ato Ali Mohamed argues that:
“Even if arbitration is assumed as a contract, it should be open to indispensible third parties. So,
when third parties request participation and have interest on the subject matter, arbitration should

168 Interview with Fekadu Petros, Lecturer at AAU and has also Arbitration Exposure, on participation of third
parties in Ethiopian Arbitration system,May,2018
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be open to third parties and the discretion should be up on the tribunal.” Here, for his position he
reasons out that “parties have already given their consent and institute the tribunal. Even if,
confidentiality issue will be raised, this should not be used to impede and impair third parsons’
interest. Plus, unless it accommodates interested third parties, the arbitration itself will not be
efficient and effective since later it will be set-aside.” Then, he said the discretion to decide third
parties participation is up to the tribunal.

Based on his argument, it can be said that he accepts the possibilities of intervention of third
parties in arbitration, even with the objection of parties and the discretion is up on the tribunal to
allow or refuse third parties intervention. However, concerning joinder of third parties he argues
that:

“Even if third parties are indispensible, unless they give consent to be adjudicated by the
tribunal, they should not be compelled. Because, it is their right to choose the forum and even
parties sometimes may abuse the tribunal against third parties. Thus, when third parties do not
consented to join, the tribunal shall stop the arbitration proceeding. Since, even courts do not
see cases in which they have not jurisdiction, otherwise, when we compel third parties, there
should be strong safeguarding mechanisms.*®®

So, ato Ali is in the middle way. According to his arguments, the tribunals can accept third
parties intervention even with existing parties’ objection, but, cannot order joinder of third
parties unless third parties consented to be joind.

Generally, as discussed above, in Ethiopia, because of nonexistence of expressed, clear, adequate
rules, there are inconsistent practices (understandings and decisions) in relation to
accommodation of third parties in arbitrations and both theoretically and practically there is
inconsistent interpretation of the law. So the problem is obvious, but, now a day, multiparty and
multi contract transactions in which parties will not be signatory of the same arbitration

agreement are becoming increased.

Thus, based on the existence of the above issues that need to be addressed, it can be conclude
that our civil procedure and civil code have not adequate and detailed problem solving
mechanisms as to the accommodation of participation and protection of third parties interest in

Arbitration. The practice is also inconsistence.

168 |nterview with Ato Ali MUhamed, Former Federal Supreme Court Cassation Bench Judge(currently he is
attorney), on participation of third parties in Ethiopian Arbitration system, May, 2018
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3.4How is the experiences /the issue of third parties/ under arbitration

Institutions and the draft rule in Ethiopia

When we come to see the AACCSA-AI rules of Arbitration, it also doesn’t contain provisions as
to participation and protection of third parties.’® Thus, if parties and third party agreed,
somehow, it will be easy to address the issue. Here, the practice is also against to
accommodation of third parties. There are number of cases in which participation of even
indispensible third parties denied.'” So, a third party to participate in arbitration, there should be
all parties’ agreement and consent of third parties otherwise. In AACCSA-AI without agreement
third party will not allowed to participate in arbitration.

Recently, Ethiopian Chamber of Commerce and Sectoral Associations has established arbitration
center, and Bahir Dar University has also arbitration center. But, both have not developed rules
and procedures rather they are under experience sharing. Specially, ECCSA Arbitration Center is

starting to draft rules and procedures.*™

Coming to see the Ethiopian Arbitration and Conciliation Center draft arbitration rules'’?, under
article 40(1), it provides that;

“A person who should have been a party to the arbitral proceedings and whose interests are

affected by the award may file an opposition on the award to the court that would have material

jurisdiction on the dispute were it not for the arbitration. The third party filing the opposition
may, under pain of losing his right to take the case to a court, take his case to the tribunal that
rendered the award complained of on such terms as to arbitration fee and other costs as the
tribunal may decide.[emphasis added]

2. The opposition shall be made within a period of sixty days following the petitioner’s
knowledge of the award and in any way before the execution of the award complained of.

3. The form and effect of opposition shall be governed by the relevant provisions of this Code.’
And the draft Arbitration rule under Article 41 it also provides that:

169 AACCSA-AI Arbitration Rule,available at, www.adischamber.com

170 Interview with ato yohanis W/G, Director of AACCSA-AI

71 |nterview with Ato selam setegn, supra note.,119

172 Ethiopian Arbitration and Conciliation Center (here in after EACC) Draft Arbitration Rule, Art 40
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“Unless an order for stay of execution is obtained following an application for setting aside or
an appeal, an award made by any arbitration tribunal shall be executed by the appropriate law
enforcement organs of the State and in accordance with the relevant rules on the execution of
judgments specified in this Code in the same manner as a judgment or order of a court is
executed. Nothing in this Article shall affect the special provisions on the recognition and

. . 2173
enforcement of foreign arbitral awards.

But, the draft rule failed to address, expressly, joinder or intervention of indispensable third party

in ongoing bilateral arbitration arrangement. Because, as per Art 40 (1) it tries to address only the

right of the third party to challenge the award after it has been made. Even, in relation to

opposition, the draft rule in principle gives the power to accept and decide opposition to ordinary

courts. In fact, it provides exceptional circumstances, with the phrase “under pain of losing his
174 55:

right to take the case to a court,”"" ”in which up on their choice third parties can apply opposition

to the tribunal.

In addition, when it say “A party who should have been a party to the arbitral proceedings and

17 js it refers to a party who had been a party in the Arbitration

whose interests are affected...
Agreement (submission)? Or, is it refers to any third party who was not a party in the arbitration
Agreement or submission. It is open to debate or controversy and need to be addressed expressly.
The questions what will be the fate of the award and how the issue will be entertained are also
need to be addressed. If third party brings an application to the court, can the court remand the

case to the tribunal without third parties’ consent, and what will be its effect. It is unclear.

In general, since multiparty arbitration proceedings would enhance the scope, efficiency,
effectiveness and certainty of arbitration, rules and procedures that allow intervention and
joinder of indispensible third parties in bilateral arbitration arrangements as well as mechanism
of challenging the award need to be regulated expressly and effectively. Therefore, with
necessary conditions and circumstances participation of third parties in commercial arbitration

need to be made effective.

17314, Art.41
174 1d., Art.40(1)
175 1hid
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4. Chapter Four

Conclusions, Recommendations, Bibliographies and Attachments

4.1 Conclusions

The core issue addressed in this paper is the accommodation of third parties in commercial
arbitration system of Ethiopia. Generally, the paper discussed the issue within three chapters.

The first chapter provides the proposal. In chapter two commercial arbitration and
accommodation of third parties in general has been discussed: specifically, this chapter has dealt
with arbitration and commercial arbitration constitutes in general; plus, it also analyzes third
parties and their relevancies in commercial arbitration. Then, it has tried to analyze the
mechanisms of accommodation of third parties in arbitration and the extent to which their
accommodation shall be possible. Lastly, for better appreciation of the issue it has also tried to
overviews some experiences from Nationals as well as International and Regional institutions’

arbitration rules and cases.

Chapter three discussed Arbitration as a means of commercial dispute resolution and
accommodation of third parties in commercial arbitration in Ethiopia: Specifically, this chapter
analyses: arbitration as means of resolution of commercial disputes in Ethiopia; the issue of third
parties in Ethiopian commercial arbitration; whether and how accommodation of third parties is
possible in Ethiopian commercial arbitration system; third parties under Ethiopian arbitration
rules; third parties under the civil code and civil procedure codes of Ethiopia ordinary provisions;
weather and to what extent the ordinary litigation provisions of the civil procedure code relating
to third parties will be applied to Arbitration. Then, this chapter has also try to see and analyze
the practice in Ethiopia in relation to how third parties are participated/accommodated in
commercial arbitration and the experiences under arbitration Institution and the draft Arbitration

rule of Ethiopian Arbitration and Conciliation Center.

Generally, from this paper, it can be conclude that, traditionally, the base of arbitration and the
arbitration tribunal is mainly the arbitration agreement and party autonomy. Thus, because of the
principle of relativity or privity of contract, arbitration has mainly considered as consensual and
binding up on the parties. However, in principle, even if arbitration is binding to signatories of

arbitration agreement (parties), sometimes it may directly or indirectly affect the interest of third
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parties. Plus, for effectiveness and efficiency purpose participation of third parties in arbitration
proceedings is becoming necessary or relevant (inevitable). Third parties may be also in need of

protection from arbitral award in which they didn’t participate.

Currently, as commercial transactions become more complex, certain procedural problems are
becoming more common. One of the most troubling issues in this area of law concerns
participation of third parties (through joinder, intervention or opposition of the award) into an
arbitration. In fact, if all parties agreed, the problem will be somehow resolved. Otherwise, when
parties disagree and third parties object participation, the issue will be difficult.

Regarding to what extent commercial arbitration can accommodate third parties, this paper
reveals that participation of third parties should not be always possible arbitrarily, rather, it
should be justifiable and for effectiveness and efficiency purpose there should be good grounds
or conditions (connecting factors) that need to be fulfilled. such as; the object of the main
contract, the intensity of the relationship of the third party towards the object of the contract, the
links between the already pending claim and the claim raised by or made against the third party,
the role a party has played in the negotiation or performance of the agreement, the existence of a
community of obligations and interest between the parties, procedural efficiency, existence of
confusion and fraud. In addition, this paper discuses some theoretical bases/standards/ that can

serve as a base for involving third parties, even with objection of participation.

Coming to Ethiopia, currently settling commercial or business relating disputes with arbitration
is becoming common, like the rest of the world. Arbitration Institutions for purpose of
commercial arbitration are established, many cases are also settled through ad-hoc arbitration
and ad-hock tribunals are becoming common. Specially, commercial arbitration is becoming
common at national and intentional level with multiparty and contracts (complex) transactions

and this is also true in Ethiopia.

Coming to the issues of third parties: in Ethiopia, mostly arbitration is assumed as it is based on
party autonomy principle, which is consensual; it is also considered as contract that based on
agreement of the parties only. However, now a day with in the growing complex multiparty trade
and investment relationships, it is necessary to have mechanisms to accommodate indispensable

non signatory third parties, for the purpose of the interest of contracting parties themselves as
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well as the indispensible third party. Moreover, now a day third parties are becoming common
with in current complex networked multilateral and parties trading relations(business
relations),Ethiopia cannot be out of the globe. As this study revels, there are also different
understandings, interpretations both theoretically and practically as to their relevance and the
procedure to be followed in relation to participation of indispensible third parties through
joinder, intervention, and opposition. Especially, it is becoming difficult when there is no

agreement or consent and express reference as to third parties.

Ethiopia has not separated arbitration rules for international and domestic arbitrations, as well as
for commercial and noncommercial arbitrations. Currently, the main sources of Ethiopian
arbitration law are the Ethiopian Civil Code (Arts. 3325 — 3346) and Civil Procedure Code
(Arts.315 -319, Art 350-357, and Art 350-357 Art 461 of civ. Pro. C.).

As this paper revels, in Ethiopia multiparty and multi contractual transactions are becoming
common and in most cases third party non signatories of the arbitration tribunal will seek to
intervene or may bring opposition to the tribunals, and sometimes parties in the meantime or at
the beginning may request joinder of third parties. In practice, there are real cases both within
Ad-hock and institutional arbitration arrangements and there are also court cases in relation to
third parties participation. Thus, it can be said that in Ethiopia the need of third parties
participation in arbitration is becoming growth in practice and there are many cases in which
third parties participation requested (either through joinder or intervention in ongoing arbitration
arrangement and also through application of opposition to set aside the award). The practice is

not uniform along tribunals and the court itself.

The courts and tribunals interpretation are found to be different in interpretation of the law.
Sometimes, they extend the arbitration to third parties through litigation provisions, sometimes
they become hesitant. The understanding of practitioners’ and academicians, who have exposure
in commercial arbitration, are also divergent: Some are proponents; some are opponents; and

some are in the middle.

Thus, because of nonexistence of expressed, clear, adequate rules and procedures, there are
inconsistent understandings and decisions in relation to accommodation of third parties in

arbitrations both within courts, institutional and ad hock arbitration tribunals. Both theoretically
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and practically it is in need of solution. The existing institutions rules are also silent concerning
third parties. The problem is obvious. But, transactions comprises multiparty and multi contracts
in which parties will not be signatory of the same arbitration agreement are becoming in growth.
So, depending on expressly provided circumstances or conditions, Ethiopia needs expressly
stipulated third party joinder and intervention rules, as well as mechanism of opposition of

arbitral awards by interested third parties in commercial arbitration,:

Here, on the one hand, When disputes arises within the same or series of transaction, when there
exist the same issue of laws and fact and when the claim raised by or made against the third party
derived itself from the parties’ interest or duty, mandatory joinder and intervention should be
allowed. Because, regarding parties to the arbitration, once they agreed to settle their dispute in
arbitration and bring their cases before the tribunal, it should not be allowed them to exclude
interested third parties. Rather, when interested third parties’ intervention needed, the discretion
shall be up on the tribunal. Regarding third parties, when the claim raised by or made against
them derived itself from the parties’ interest or duty, from the connecting circumstances it can be
assumed that they are part of the agreement and making them to be joined in arbitration cannot
be considered as violation of their right to choose the forum.

In fact, in these exceptional circumstances, when participation of third parties needed, firstly,
efforts have to be made so that parties and third parties come to agreement by themselves, but if
parties and third parties do not come to agreement the discretion shall be up on the tribunal to
order third parties participation having analyzed the overall circumstances; the
relation/connection/ and relevance of third parties with parties and the subject matter. Moreover,
depending on real circumstances, during mandatory joinder of third parties, unless parties come
in to agreement, rearrangements need to be made on coast, choice of procedure, and composition
of arbitrators. Plus, if parties in to the arbitration agreement were agreed to waive some of their

rights (for example appeal right), third parties need not to be obliged to waive their rights.

On the other hand, when the claims raised by or made against the third party are independent that
can rather stand by them and if latter they will not be qualified as ground of setting- aside the
arbitral award, even if there are related claims or duties, both intervention and joinder should be
permissive that will based up on consent. However, even in this case, efforts have to be made so
that they come to agreement and settle their disputes in one forum. Generally, depending on
expressly provided circumstances or conditions, Ethiopia needs expressly stipulated both
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permissive and mandatory third party joinder and intervention rules in commercial arbitration, as
well as mechanism of opposition of arbitral awards by interested third parties: Based on the
above conclusions the paper recommends the following measures to be taken.

4.2 Recommendations

Generally, in Ethiopia, since multiparty arbitration proceedings would enhance the scope,

efficiency, certainty and effectiveness of commercial arbitration system, rules and procedures

that allow the intervention and joinder of indispensible third parties in bilateral arbitration

arrangement as well as mechanism of challenging the award by interested third parties need to be

regulated expressly and effectively.

Thus, this paper recommends the following;

1.

First and for most, the whole rules and procedures relating to arbitration are not updated:
found separately and seem not to be designed for commercial purpose, for international
and institutional arbitration arrangements. So, it needs comprehensive amendment, and
there rules and procedures concerning third parties, multiparty and multi contractual
based arbitrations need to be expressly stipulated. Therefore, the law maker should enact
expressed and detailed rules and procedures in relation to third parties participation in
commercial arbitration.

Alternatively, since the current laws are creating ambiguity, and are not clear and
expressed, the civil procedure code arbitration rules should be amended and provide
express rules and procedures that can accommodate third parties in commercial
arbitration. Here, the law has to provide expressly articulated conditions and
circumstances to allow joinder and intervention of third parties in arbitration as well as
mechanism of challenging the award by interested third parties, saving the nature and
purposes of arbitration.

The Ethiopian civil code substantive arbitration provisions also need to be amended so
that it has rules that promote multiparty and multi contracts based arbitration
arrangement.

Arbitration Institutions need to have effective and efficient rules, procedures and
practices in relation to accommodation of third parties. So, they need to enact or amend
arbitration rules and procedures. The practice there needs also to be developed in relation
to accommodation of third parties in commercial arbitration.

The Federal Supreme Court cassation bench whose decision has binding effect shall
come up with clear decisions in relation to participation of third parties in arbitration.
Other courts and Arbitration tribunals should promote accommodation of third parties
and interpret the laws in favor of accommodation of third parties in commercial
arbitration.
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