Lw ’M”#
\ i Quny
(o150

ADDIS ABABA UNIVERSITY

SCHOOL OF GRADUATE STUDIES SCHOOL OF
LAW

Willful Withdrawal and/or Dismissal of Members
from Private Limited Company in Ethiopia: the law

and the practice

By

Abera Bogale

May 2020

Addis Ababa, Ethiopia



ADDIS ABABA UNIVERSITY

SCHOOL OF GRADUATE STUDIES SCHOOL OF
LAW

Willful Withdrawal and/or Dismissal of Members
from Private Limited Company in Ethiopia: the law

and the practice

A Thesis Submitted in Partial Fulfilment of the Requirement for

Degree of Master of Laws (LL.M) in Business Law

By

Abera Bogale

Advisor: Tilahun Teshome (Professor)

May 2020

Addis Ababa, Ethiopia



ADDIS ABABA UNIVERSITY
SCHOOL OF GRADUATE STUDIES SCHOOL OF LAW

(Approval Sheet)

Willful Withdrawal and/or Dismissal of Members from Private

Limited Company in Ethiopia: The law and the practice

A Thesis Submitted in Partial Fulfilment of the Requirement for

Degree of Master of Laws (LL.M) In Business Law

By: Abera Bogale

Approved by Board of Examiners

1. Tilahun Teshome (Professor)

Advisor’s Name Signature

2. Zekarias Keneaa (Associate Professor)

Examiner’s/ Reader’s Name Signature

3. Fikadu Petros (Assistant Professor)

Examiner’s/ Reader’s Name Signature



Declaration

I, the undersigned, declare that this thesis is my original work, has not been presented for a

degree in any other university, and that all materials used have been duly acknowledged.

Declared by:

Name: Abera Bogale

Signature:

Date:

Name of Advisor: Tilahun Teshome (Professor)

Signature:

Date:




Acknowledgment

First of all, I would like to praise the almighty God.

| am deeply grateful to my advisor Tilahun Teshome (Professor) for his professional guidance,
invaluable comments, and unreserved support. This thesis would not have been completed

without his support and guidance. It is really honorable to work under his guidance and advice.

I would also like to express my gratitude to Mr. Meka Nesru, Mr. Negash Kidane, and Mr.
Keneaa Kitata judges at the Federal First Instance, High, and Supreme Court respectively for
their cooperation in answering questions and providing me cases related to the research. I am
also indebted to Mr. Abiy Mohamed from the Ministry of Trade and Industry for giving me the
necessary data, Habtamu H/Meskel for his comment, Ms. Meseret Ayalew attorney and

consultant al law, Hayleab Yihdego, and all my friends for their encouragement.

| am also very thankful to Mr. Ashenafi Lemecha (Sanyi Mooti) judge at the Federal First
Instance Court who deserves a special place for his invaluable support and encouragement from
the beginning to the end. | would also like to extend my heartfelt thanks to my father Mr. Bogale

Yimenu, my brothers and sister for their encouragement.

Last, but not least, | would like to extend my special gratitude to my wife Hawi Demissie for her

support and patience.



Table of Contents

ACKNOWIBAGMENT ... bbbttt b bbb %
AADSTIACT ...ttt bbb viii
o (0] )Y/ 4SS iX
CHAPTER ONE ..t nneas 1
INTRODUCTION. ...ttt e e n e eaneenneas 1
1.1.  Background Of the STUAY .......cccouiiieiiiie e 1
1.2, Statement of the ProbIem ... 2
1.3, RESEArCH QUESTIONS ....iiuiiivieiie ettt ettt et sttt e s ebe e stee s beesbeeebeesbeesnbeesaeeereeas 4
1.4, RESEAICN ODJECHIVE....c.uiiiiiiieie ettt e e e re e 4
141, General ODJECLIVE ......ccviiiiiiie e 4
1.4.2.  SPECITIC ODJECLIVE ..ot 5

1.5, Significance Of the STUAY ........cooiiiiiiie s 5
1.6.  SCOPE OF The STUAY ..eoveeiiiiiee e 5
1.7.  Methodology Of the STUAY .........cccceiiiiiiieie s 6
1.8, Limitation Of the STUAY ......ccoiiiiiiiicce s 7
1.9.  Organization of the reSEarCh ...........cccoove i 7
CHAPTER TWO .ttt ettt h et e st e e b e e nae e nbeenneas 8
LITERATURE REVIEW ...ttt 8

WITHDRAWAL AND/OR DISMISSAL OF MEMBERS FROM CLOSE
CORPORATIONS ... 8

2.1.  GENERAL OVERVIEW... ..ottt 8

2.2. WITHDRAWAL AND EXPULSION OF MEMBERS FROM LIMITED LIABILITY

COMPANY (GmbH) UNDER GERMAN LAW .....coiiiiiiieiese e 11
2.2.1.  Legal framework and procedure for withdrawal of members from GmbH............ 11
2.2.2.  Legal framework and procedure for expulsion of members from GmbH .............. 14

Vi



2.3. WITHDRAWAL AND EXPULSION OF MEMBERS FROM LIMITED LIABILITY
COMPANY (SARL) UNDER FRENCH LAW .....cooiiiiiiiieiieiese e 16

2.3.1.  Legal framework and procedure for withdrawal and expulsion of members from
SARL 17

24. WITHDRAWAL AND EXPULSION OF MEMBERS FROM CLOSE
CORPORATIONS UNDER THE US LAW .....ooiiiiiii s 18

2.4.1.  Legal framework and procedure for withdrawal and expulsion of members from

08 (o1 O 0 To] L1 o] 1SS 19

2.5. WITHDRAWAL AND EXPULSION OF MEMBERS FROM CLOSE
CORPORATIONS UNDER THE UK LAW ...ttt 22

2.5.1.  Legal framework and procedure for withdrawal and expulsion from Private
Limited Liability COMPANY ........coiviiiiiiiece et e e enee s 23

CHAPTER THREE ... 28

WILLFUL WITHDRAWAL AND/OR DISMISSAL OF MEMBERS FROM PRIVATE
LIMITED COMPANY IN ETHIOPIA: THE LAW AND THE PRACTICE...........cceoe. 28

3.1. GENERAL OVERVIEW OF PRIVATE LIMITED COMPANY IN ETHIOPIA........ 28

3.2. LEGAL FRAMEWORK FOR WILFUL WITHDRAWAL AND/OR DISMISSAL OF
MEMBERS FROM PLC ...t 30

3.3.  THE PRACTICE OF COURTS ON WILLFUL WITHDRAWAL AND/OR

DISMISSAL OF MEMBERS FROM PLCS.....ccoiiiiiiiiiiici e 34
CHAPTER FOUR ... oo 44
CONCLUSIONS AND RECOMMENDATIONS ..ot 44

4.1, CONCLUSIONS ... ... 44

4.2. RECOMMENDATIONS ..o 46
BIBLIOGRAPHY ...ttt e b 48
ANINEX bbbt bRt bbbt 54

Vii



Abstract
Business organizations are preferred to undertake business activities in an organized form. In
most jurisdictions, they are classified as partnerships and corporations. The Ethiopian
Commercial Code of 1960 also follows the same classification. Companies are further classified

as share companies and private limited companies (PLCs).

PLCs have both the attributes of partnerships and share companies. They are formed between
families, friends, and close business partners based on mutual trust, fiduciary, and cooperation.
Members can also be an employee in the company and it’s characterized by corporate and
members limited liability. Besides majorities of companies in Ethiopia are PLCs and have a

tremendous contribution to the national economy by creating job opportunities and paying taxes.

Though it is founded on mutual trust and cooperation things may not go as members have
expected it to be. In due course members who are also employees may misappropriate the
company’s asset, majority shareholders may oppress the minorities or the purpose for which the
company is established may not be achieved or trust may break. For all these reasons the
members may want to willfully withdraw or other shareholders in the interest of the company
may want to dismiss a member who is the source of the dissatisfaction. Although members are
free to determine how to settle these issues under the MOA or AOA, the intimate relation that
exists in the early days of its formation obstructs them to plan in advance on how to regulate
possible disputes arising in the feature. Moreover, the provisions of the Commercial Code on
PLCs have not regulated the issue. Therefore, the absence of clear legal provisions to effect
withdrawal and/or dismissal and failure of the parties to plan in advance on how to solve such
issues results in a serious problem. The only possible remedy for shareholders who have
irreconcilable disputes is dissolution and this goes against the interest of members, employees,
and the national economy. This problem is further exacerbated by the inconsistency of court’s
decision on the issue. Some of the Federal Courts apply the provisions of share companies and
partnerships to rule on withdrawal and dismissal for a substantial cause. Other Federal Courts

decide that such claims lack cause of action.

Therefore, the thesis examines the legal and practical problems on willful withdrawal and
dismissal of members. Thereby recommends the possible measures that should be taken to tackle
the problem.
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CHAPTER ONE
INTRODUCTION

1.1. Background of the Study

Businesses were owned and conducted either individually and/or with some sort of partnership.t
The reason for the formation of such a partnership is basically to raise resources and to share
risks.? It is preferable for a small number of members who have mutual trust and able to provide
the capital to the business from their own pocket or resources.® However, with changes in time,
such a form of business was not able to meet the demand of the time.* The emergence and
development of industrialization has resulted in the emergence and development of companies
and company law.®

In Ethiopia, it was Emperor Menilik II who came up with an attempt to modernizing the
Ethiopian Legal System in the 19" Century.® Business in its organized form was also started in
his era.’

However, the first Private Company in Ethiopia was established in 1909 which was named as
Agricultural and Commercial Development Company of Ethiopia.® In furtherance of the effort to
modernize the law governing companies, emperor Haile Selassie enacted the 1933 company law

which was aimed to govern the formation, acquisition of legal personality, and administration of
the then companies. Furthermore, the emperor to give a response to the socio-economic changes

of the country and making the country closer to those developed countries which was mainly
considered as a response to foreign influence decided to adopt and enact modern laws ° which

resulted in the mass codification that took place in the late 1950s and early 1960s.

1 H.R Hahlo, Company Law through the Cases (6" ed Juta and Company Limited, 1999) 3-9.

2 Everett F.Goldberg, ‘An Introduction to the Ethiopian Law of Business Organizations’ (1972) 8(2) JEthL 495.

3 Keith Abbott, Normal Pendlebury, Kevin Wardma, Business Law (7" ed Biddles Ltd., London 2002) 361.

4 Getahun Seifu, ‘Revisiting the Ethiopian Company Law with the Advent of Ethiopian Commodity Exchange
(ECX): An Overview’ (2010) 4(1) MizanLR 104-105.

5 D.P Jain, Company Law (2" ed Konark Publishers Pvt Ltd, New Delhi 1997) 17.

& Matheme Selassie Wolde-Meskel, Zikre Negar (Addis Ababa 1970) 68 ff.

" Richard Pankrust, The Reign of Menelik: An Era of Innovation” Tarik (No. 2, Addis Ababa 1963) 2.

8 Ibid 23.

® lbid 92-95.



One of these codes is the 1960 Commercial Code of Ethiopia (hereinafter Com. Code).'° Book
two of the code deals with business organizations (hereinafter BOs).!! There are six types of BOs
under the Code.!? These are an ordinary partnership, joint venture, general partnership, limited
partnership, Private Limited Company (hereinafter PLCs) and Share Company (hereinafter SCs)
However, based on their form, organization, and nature of liability they can be categorized into
two basic groups i.e., Partnership and Companies.

PLCs operate in areas of business that are not complex and require less investment. They are also
characterized by both personal and pecuniary relations. However, the personal relation built upon
mutual trust and cooperation may not continue as members have expected it to be. Because of
this, a member may want to willfully withdraw or the other shareholders may want to dismiss a
member in the interest of the company. But it does not have a legal back up. Although members
are free to state under the MOAs and AOAs on how to regulate such issues, the intimate relation
and mutual trust that existed in the early days of the formation may obstruct them from seeing
the importance of regulating such issues. Therefore, the legal lacuna and the party’s failure to
plan in advance results in a serious problem.

Therefore, this study basically focuses on assessing whether willful withdrawal and/or dismissal
of members in PLCs have a legal framework or adequately regulated or not under Ethiopian Law
and the ongoing practice of courts. In doing so, the practice of some selected countries is also

assessed.

1.2. Statement of the Problem

Based on the requirement of formation, criteria for transferability of share, the identity of
members, and the possibility to raise funds from the public, companies can be categorized as
public and closely held (private) companies.’* The Com. Code recognizes both types of
companies.*

The relative easiness of the formation and management of PLCs makes it flexible. For this

reason, the overwhelming majority of companies in Ethiopia are PLCs that are mainly formed by

10 Commercial Code of the Empire of Ethiopia, 1960, Proclamation No. 166, Negarit Gazeta, 19" year, No. 3

11 Com. Code Arts. 210 — 560.

12 Com. Code Art. 212,

13 Rainier Kraakman and others, The Anatomy of Corporate Law: A Comparative and Functional Approach (3" ed
2009) 11.

14 Com. Code Art. 212(1).



family members, friends, or close business partners not only to get profit but also to support each
other as a means of livelihood.!® Such members may have many roles in the company as
managers or employees. This, in turn, calls for advanced and effective planning by the AOAs or
MOAs on how the business operates and the mechanism of dispute resolution, if any. However,
the smooth relationship of the partners in the early days of the business may impede them to plan
in advance. Yet, their relationship may not continue as it was intended. Some of the partners
abusing their role as manager, employee, majority share-holder may want to take more
advantage of the business, or trust may break for different reasons. These may result in a
continuous disagreement and compel the dissatisfied member to find a way for withdrawal or the
other shareholders may want to expel a member with bad conduct in the interest of the company.
The Com. Code governing PLCs (Art. 510-543) does not expressly address willful withdrawal
and/or dismissal of members. Therefore, failure of the code to address the issue and members’
failure to plan in advance on how to address these issues under MOAs or AOAs results in a
practical difficulty on how to address it.

Besides the overwhelming number of PLCs in the country and its significant role in the national
economy the aforementioned legal gap results in a serious problem. For instance, unlike its
entrance exit from the business could be difficult. This may, in turn, discourage investment. The
law is also silent on how the payment of the shareholder’s share is to be calculated upon
withdrawal and/or dismissal. It also gives no clue as to what the member could take from the
capital of the company. Whether a member will take the contribution during formation with his
share in profit or the market value of his share and the share in the asset of the company plus the
profit during withdrawal and dismissal is not clear.

Free transfer of share is only allowed between members of the PLC. If the shareholder is
interested to transfer the share to an outsider either for better market value or just, he/she is
interested to do that, the partner has to secure the consent of others and it shall be approved at
least by the majority of members representing % of the capital.’® Besides, if the other
shareholders for a justified reason want to expel the partner and save the companies continuity, it

lacks legal backup.

15 Fekadu Petros, Company Law of Ethiopia (2™ ed Far East Trading PLC, Addis Ababa 2008 E.C) 41, 42.
16 Com. Code Art. 523.



This, in turn, creates difficulty on courts that are responsible to interpret the law. Some courts
rule that actions instituted on such issues do not have a cause of action. Some other courts, with
the intent to fill the gap apply the provisions on partnership and SCs by analogy. However, it is
discernable that courts have different stands with the same kinds of issues. Therefore, the
decisions of courts are not predictable and this potentially affects the justice system as a whole
and the economy in particular.

Therefore, under the current Ethiopia law, dissolution is the sole judicial remedy available to
members of a PLC, who have an irreconcilable grievance. Which ultimately, among other things
have the effect of terminating the employment contract of employees. In countries like Ethiopia
where employment opportunity is restricted this may result in social crises. Its negative impact
on the national economy is also high and the shareholders can no longer collect a dividend.
Hence, the concern of this research is to appraise the legal gap and the practical problems in this

regard and to make some points of recommendation on how the gaps could be filled.

1.3. Research Questions

- Is there a legal framework in Ethiopia to regulate willful withdrawal and/-or dismissal
of members from PLCs?

- How do courts rule on issues of willful withdrawal and/-or dismissal? Is the practice
of courts in line with the law?

- What are the legal and practical problems regarding willful withdrawal and/-or
dismissal of members in PLCs and the impact of failure to regulate such issues?

- What should be done to appraise the legal lacunae and the practice of courts, if any?

1.4, Research Objective
1.4.1. General Objective

The general objective of the study is to examine the Ethiopian legal framework and the practice
of courts on issues related to willful withdrawal and/-or dismissal of members from PLCs and
appraising the legal regime and the practice of the courts by making the necessary suggestions to

plug the loopholes.



1.4.2. Specific Objective

The study has the following specific objectives: -
- Examining whether there is a legal framework for willful withdrawal and/-or
dismissal of members from PLCs under the Ethiopian Law.
- Examining the importance of having a legal framework governing willful
withdrawal and/-or dismissal of members from PLCs.
- Examining the experience of some selected country.
- Examining the practice of courts and the practical problems on willful

withdrawal and/-or dismissal of members from PLCs.

1.5. Significance of the study

Given the nature, its role in the national economy, and a significant number of PLCs in Ethiopia,
examining the law and the practice of courts on willful withdrawal and/-or dismissal of members
will serve to identify the legal and practical problems on the issue. To the best of the researcher’s
knowledge, there is no comprehensive research conducted examining the legal and practical
problems on the specific issues of this research. Based on the findings of the study, the legal and
practical gaps on the respective issues are identified and the possible remedy is also
recommended. Therefore, the possible outcome of this thesis is to inform policymakers,
legislators, judicial bodies, and other interested parties about the legal and practical gaps and
indicate the possible solutions that need to be taken to tackle the problem. Hence, the research
contributes a significant role for the justice system, the development of the national economy,
and enable to promote peaceful interaction between partners. Furthermore, it has great value to

serve as an input and encourage academicians for further research.

1.6.  Scope of the study

The study focuses on, assessing the existence of a legal framework under Ethiopian Law that
governs willful withdrawal and or dismissal of members from PLCs. Furthermore, it assesses the
practice of courts on how they approach the issue. In due course, the researcher has assessed the
legal and practical gaps in the area. Therefore, the study is limited to the appraisal of the law and

the practice. Due to time limitations, the writer is bound to focus on the judgments of the federal
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courts and basically provisions of the 1960 Com. Code of Ethiopia dealing with PLCs. The
experience of other selected countries on the subject matter will be briefly touched up on to draw

lessons that could be learned by our country.

1.7. Methodology of the study

The study basically employs a qualitative method. It mainly focuses on an analysis of the content
of the law as well as interpretations and legal arguments arising from such laws. The research is
also a descriptive and empirical inquiry as it tries to identify and critically analyze practical
issues by looking into relevant court decisions and employ both primary and secondary sources.
To this end interview, review of laws, court cases, published and unpublished materials, journal
articles, and books are referred and analyzed. Since there are two commercial benches at the
Federal First Instance Court level and one appellate commercial bench at Federal High Court
(hereinafter FFIC and FHC respectively) in Addis Ababa, the judges of these benches and other
stakeholders will be interviewed. Though no specialized commercial bench exists at Federal
Supreme Court (hereinafter FSC), the judges of the bench that handles relevant cases along with
other cases are interviewed too. Some selected cases from the above-mentioned courts are also
analyzed. The method of selection of data is also conducted based on purposive sampling. The
research approach followed for this research is deductive one. The writer has collected, analyzed,
and interpreted different court cases in light of different provisions of the Com. Code and the
FSCCB decisions since it has the effect of precedence.!’ In due course, on how different foreign
countries such as Germany, French, the US, and the UK have addressed these issues is discussed.
The method of selection of these states is based on the type and development of the legal system
and the level of legal transplantation to different countries’ legal systems. It is also worthy to

note that French law is selected because our commercial law is fetched from it.

17 Federal Courts Proclamation Re-Amendment Proclamation, 2005, Art. 2, No. 454, Federal Negarit Gazeta, 11t
year No. 42.




1.8. Limitation of the study

The major limitations that are encountered by the writer are scarcity of materials in the area of
the study, time constraints, legal articles, and research works. Tracing court cases directly related
to the study was also the other limitation. When a court file is opened, the courts usually fail to
enter detailed information that makes understanding the issue of the case easier. Finding data
related to the research work from relevant government bodies such as the Ministry of Revenue
and Ministry of Trade and Industry and also conducting the interview was highly constrained by
the Covid-19 Pandemic.

1.9. Organization of the research

The thesis is organized into four chapters. Chapter one deals with the proposal of the study.
Under chapter two different works of Literatures on the respective issues are reviewed.
Basically, the practice of some selected states on the issue of withdrawal and/or dismissal of
members under close corporation are reviewed. Under Chapter three which is the main focus of
the research, the legal framework for willful withdrawal and/or dismissal of members under
Ethiopian law is analyzed. The practice of courts on related issues is also examined under this
chapter. Finally, under Chapter four based on the findings of the study, the writer sets a

conclusion and recommendation of the study.



CHAPTER TWO
LITERATURE REVIEW
WITHDRAWAL AND/OR DISMISSAL OF MEMBERS FROM CLOSE
CORPORATIONS

2.1. GENERAL OVERVIEW

Paul Davies who is a professor of corporate law at Oxford University defines a company as “an
organizational form provided by the law, through which the suppliers of varies inputs necessary
to achieve a certain objective can come together and coordinate their activities.” Therefore, a
corporation is an entity with legal personality which is established by different persons who have
common goals to undertake certain activities through their collective contribution of cash, asset,
and sometimes skills. The right attached to their share is basically determined by the agreement
between them than the law.*® Such rights and duties of the shareholders are crafted by MOA or
AOA without violating the mandatory provisions of the law. Usually, a corporation is a business
entity that is designed to generate profit. However, in some countries, it can be established to
undertake non-profit activities. For instance, UK company law acknowledges both commercial
and civil companies.® But in Ethiopia companies shall always be deemed commercial
irrespective of the object that they are established for.?°

In different jurisdictions, the word company and corporations are used interchangeably. Hence,
this study uses these words interchangeably.

In most jurisdictions’ corporations are divided as publicly and closely held corporations. In
Ethiopia too there are two types of companies i.e., SCs and PLCs.?! The Ethiopian SC roughly
corresponds to a publicly held corporation of the US, the French Public Companies (Societe
Anonyme (SA)), the English Public Limited Company, and the German Aktiengesellschaft
(AG). In a publicly held corporation, the relationship between the members is purely pecuniary
and the shares are publicly traded. Hence, entry into and exit from the business is also free.

18 paul Davies, Introduction to Company Law (2" ed Oxford University, UK 2010) 4.
19 1hid 3.

20 Com. Code Art. 10(2).

2L Com. Code Arts. 10(2) and 212(1) (e) (f).



By the same token, PLCs under the Com. Code of Ethiopia roughly resembles the French Societe
a Responsibilite_Limitee (SARL), the Germany Gesellschaft mit beschrankter Haftung (GmbH),
the English PLC or the US Close Corporation.??

Close corporations are typically owned by a small number of shareholders. And they are formed
between families, friends, and close business partners where the directors, officers, and
shareholders may be the same. Its shares are also not publicly traded. In some jurisdictions
transfer of shares may be required to be approved by either majority or supermajority
shareholders’ decision which makes its practicability difficult. Therefore, entry and exit are not
freely determined by the will of the shareholders.?® These features of close corporations present a
special concern for many legal systems.?*

Though, in most cases close corporations are dependent on the personal relationship of the
shareholders, with changes in circumstances such a relationship may fail or those expectations
may be lost. For instance, some of the members who are also employees of the corporation may
misappropriate the asset of the company. Some other members may try to abuse the majority rule
and take more advantage of the business. Trust may break and also cooperation may fail. When
these sorts of things happen, the aggrieved member could be interested in severing his/her
attachment from the company. And also, the other members may want to expel a member who is
the source of the dissatisfaction in the interest of the company.

Quantitative and qualitative measures can be applied to define minority shareholders. The
quantitative measure as defined by Black’s Law Dictionary is “[a] shareholder who owns less
than half the total shares outstanding and thus cannot control the corporation’s management or
single-handedly elect directors.”?® Generally, a member having less than 10% of the shares of the
company is considered as a minority shareholder and to protect the minority 20% is considered
as minority shareholding.?® The qualitative standard depends on the evaluation of the degree of

control over the company. A minority shareholder through ex-ante contractual agreement may

22 Booz Allen Hamilton, Ethiopian Commercial Law, and Institutional Reform and Trade Diagnostic (USAID,
2007) 19.

23 F, Hodge O'Neal & Robert Thompson, O'Neal's Close Corporations and LLCs: Law and Practice (3" ed 1990) §
1.02 (as cited by Sandra K. Miller (n 32) 383).

2 Hugh T. Scogin Jr, ‘Withdrawal and Expulsion in Germany: A Comparative Perspective on the “Close
Corporation Problem’”’ (1993) 15(1) MICH. J. INT’L law 128.

% Bryan A. Garner, Black’s Law Dictionary (10" ed, 2014) 1586.

26 Fekadu Petros (n 15) 229.



assume managerial or directorial position or on some matters may assume veto power. In such
instances, they may be considered as a majority.?’

Different countries have tried to tackle the problem under close corporations with various range
of solutions. Yet, such remedies have to balance the mechanism in which shareholders
grievances are solved and on how stability and predictability of the system is ensured.?® The
extent to which a country provides effective remedies for problems happening in close
corporation determines how much investment it attracts and the maturity of its economy.?®
Although many countries have given legal recognition for the right to withdraw in cases of
fundamental changes, such as changes in the object of establishment, nationality, and/or a merger
with other companies, they manifest the greatest difference in the situations to which it is
appropriate.®® Expulsion of members from the membership of a close corporation is also
addressed differently.

In light of standards of shareholders conduct German law is the most exacting when compared to
the US, the UK, and French laws. However, all have developed remedies of shareholders’ buyout
and/or judicial dissolution.3! The scope of this right and the enabling grounds to exercise it varies
from jurisdiction to jurisdiction.

In the next sections, some reflections are made on how the problem of withdrawal and/or
expulsion is treated by some of the advanced company law jurisdictions; Germany (which its

laws are transplanted to many countries)®?, French, England, and the US.

27 Julian Javier Garza, ‘Rethinking Corporate Governance: The Role of Minority Shareholders - A Comparative
Study’ (2000) ST. MARY'S L.J. 613, 620 (as cited by Abdulrahman Nabil, ‘Protecting Minority Shareholders in
Close Corporations: An Analysis and Critique of the Statutory Protection in the Saudi Companies Law’(DPhil
Thesis, Indiana University 2019) 14 <https://www.repository.law.indiana.edu/etd > accessed April 2020).

2 Hugh T. Scogin Jr (n 24) 129.

2 Kiarie Mwaura, ‘The Plight of Minority Shareholders under the Companies Bill 2010: Oppressed or Simply
Abandoned and Forgotten?’ (2012) 4 University of Nairobi L. J 1.

30 Alfred Conard, ‘Fundamental changes in Marketable Share Companies’ (1998) 13 International Encyclopedia of
Comparative Law 111.

31Sandra K. Miller, ‘Minority Shareholders Oppression in the European Community: A Comparative analysis of the
German, United Kingdom, and French “Close Corporation Problem™ (1997) 30 Cornell Int’l L.J 393
<https://heinonline.org.HOL.License> accessed 4 Oct. 2019.

32 Hugh T. Scogin Jr. (n 24) 130.
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2.2. WITHDRAWAL AND EXPULSION OF MEMBERS FROM LIMITED
LIABILITY COMPANY (GmbH) UNDER GERMAN LAW

Though the GmbH Act provides fragmented shareholders protection and leaves the platform for
the AOAs, case law has played a significant role in filling the lacuna.®

GmbH is the most common type of business entity in Germany.®* Before 2009, there were about
one million GmbH.% Before 1933 statutory dissolution was the only remedy for disputes in
GmbH. The GmbH law provides that: The Company may be dissolved by a court decision in
case it becomes impossible to accomplish the purpose of the company (emphasis added) or when
there are other substantial causes (Wichtige Grund) (emphasis added) which stems from the
conditions of the company.3® The first remedy resembles the US traditional remedy of
dissolution for the economic in-viability of the close corporation.

Since GmbH law provided no solutions for withdrawal and/or expulsion of members for about
seventy years, German courts have resorted to their own remedies which have contributed to the
creation of case laws.®” As a result, withdrawal and expulsion were introduced into the German
legal system by judicial discretion as mandatory rights of shareholders that cannot be overridden
by AOAs.*

2.2.1. Legal framework and procedure for withdrawal of members from
GmbH

The right to withdraw from membership is currently a right recognized to all GmbH in
Germany.3® Under this practice, withdrawal is a mechanism by which the aggrieved shareholders

may have to relinquish their relationship with the company. This right to some extent resembles

33 Dr. Jan Henning Martens, ‘Rights of Minority Shareholders: National Report of Germany’ Commission in Charge
of the Session: International Business Law Commission (London, 2015) 1.

3 Ibid 131.

% Fatih Aydogan, The Amendments and Innovations of German Private Limited Company Code (20" ed Bluebook,
2009) 391 <https://heinonline.org/HOL/ > accessed 30 Sep. 2019.

%The_Gesetz betreffend die Gesellschaften mit beschrdnkter Haftung (GmbH Law) 20 April 1892 S 61 (as cited by
Hugh T. Scogin Jr. (n 24) 134).

37 Hugh T. Scogin Jr. (n 24) 134.

% |bid 133.

39 Adolf Baumbach and Alfred Hueck, GmbH-Gesetz (14" ed, 1985) 368-372 (as cited by Hugh T. Scogin Jr (n 24)
154).
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buyout right in the U.S.*® Therefore, a member of the GmbH who wants to exercise this right has
to convince the court about the existence of a substantial cause (emphasis added).*

Such substantial cause emanates from three sources. These are personal matters related to the
shareholder, the conduct of other share-holders and the situation of the company. A member who
wants to withdraw for personal matters has to show factors that prove his/her stay in membership
is infeasible. This may include extreme financial need, lengthy and expensive illness, inability to
discharge duties of membership, and relocation abroad (emigration).*? Besides this, the members
can also leave the business for any other justified reason. Under the second category, arbitrary
use of majority power or a permanent dispute with other members justifies withdrawal.*®
Irrespective of the number of shares that the shareholders owe continuous disagreement between
members constitutes substantial cause. It may also include the imposition of an additional
obligation on the shareholder that cannot be satisfied** and repeated refusal of the general
meeting of shareholders for the transfer of shares of minorities.*® The third category is related to
lack of long-term return of shareholding or a change in the purpose for which the business is
established that entails additional risk.*® For example, demergers and changing the nationality of
the company can be a ground for withdrawal under this category.*” Additionally, the business in
which the company is engaged may not be profitable either by the poor management strategy or
the nature of the business that the company is engaged in. If this condition has stayed for long it
justifies withdrawal. Furthermore, the area of business that the company is established to
undertake may change and if such change is proved to entail additional risk on the shareholder,
such member can withdraw.

However, it shall be noted that different scenarios that are not directly addressed by the GmbH

law but for strict reason justify withdrawal may arise. In such instances, the issue will be

40 Hugh T. Scogin Jr. (n 24) 135.

4l Daniel Szentkuti, ‘Minority Shareholders Protection Rules in Germany, France, and United Kingdom a
Comparative Overview’ (LLM Thesis, Central European University Hungary March 2007) 15.

42 Carol K. Line, ‘Protecting Minority Shareholders in Close Corporations: Modeling Czech Investor Protections on
German and United States Law’ (2000) 23(Issue 2) Bosten College International and Comparative L. Rev. 240; see
also Adolf Baumbach and Alfred Hueck (n 39).

43 Heinz Rowedder, Gesetez Betreffend Die Gesellshaften Mit Bescherankter Haftung (1985) 503 (as cited by Hugh
T. Scogin Jr (n 24) 155).

4 paul Pieter De Vries, Exit Rights of Minority Shareholders in a Private Limited Company (Kluwer, 2010) 301.

4 Hugh T. Scogin Jr. (n 24) 165.

46 Heinz Rowedder (n 43) 503 (as cited by Hugh T. Scogin Jr. (n 24) 155).

47 Udo C Braendle, ‘Shareholder Protection in the US and Germany — “Law and Finance Revised”’( March 2006)
7(3) German L. J. < https://www.researchgate.net/publication/46727226> accessed 7 April 2020.
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addressed based on the principle of good-faith and considerations (emphasis added) concerning
long term relationships that an individual must be able to terminate them when the circumstances
based on which they were entered are permanently and negatively changed.*®

Shareholders can state in their AOAs the procedure to be followed in withdrawing from the
company. In doing so, they can also widen the grounds of withdrawal by listing other grounds
than those stated under the law. However, they cannot restrict or totally eliminate the right of
withdrawal recognized by the law.*°

To withdraw from membership, the shareholder has to first give notice to the company showing
his interest to leave.>® Then, the shareholders meet to give their consent. If they have consented
positively, the withdrawing member will be paid the value of his share, and payment can be
effected in different ways.®® The value of the shareholder’s share refers to the market value of
his/her interest in the company.>? If a special procedure is not stated in the AOAs, the company
can retain the share or it can transfer it to an outsider or it can transfer it proportionally to the
remaining shareholders or it can hold it in the name of the company. If shareholders or the
company or outsiders are not capable to pay the share of the departing shareholder he can request
for dissolution of the company.®® Therefore, dissolution is not a first ranking solution for the
members of a company who have irreconcilable grievances.

Furthermore, unless the existence of a substantial cause is disputed by the members no court
order is required to effect withdrawal. This shows that withdrawal is not always a subject of
litigation and the shareholders can resolve their disputes amicably without the need to go to

courts.>*

48 Alfred Conard (n 30) 115.

49 Sandra K. Miller (n 31) 370-371.

0 Heinz Rowedder (n 43) 511-12 (as cited by Hugh T. Scogin Jr. (n 24) 156).
5! Ibid 514-18.

52 Sandra K. Miller (n 31) 396.

53 Heinz Rowedder (n 43) 514-18 (as cited by Hugh T. Scogin Jr. (n 24) 156).
54 Dagnew Getahun (n 116) 40.

13



2.2.2. Legal framework and procedure for expulsion of members from GmbH

Expulsion is a mechanism in which dissatisfied shareholders who want to stay in the company
oblige the other shareholder to leave the company for a substantial cause on matters related to the
company.>®

Unlike withdrawal, the important reason in case of expulsion remedy is restricted to the personal
characteristics of a shareholder to be expelled.>® However, in GmbH law as to what constitutes a
substantial cause that justifies expulsion is not defined. Judges have introduced withdrawal and
expulsion based on the concept of a substantial basis that emanates from two theoretical bases.
These are an analogy to the other sections of GmbH Law and derivation from general notions of
good faith that underlie German commercial law.>” Good faith includes duties of protection,
cooperation, clarification, and notification.>® It was also related to the fundamental principle of
“the basis for the transaction” stated under the commercial code. It dictates that in legal
relationships involving ongoing obligations, it shall be possible for a party to detach him/her self
when a situation making the relationship unacceptable has happened.®® The substantial base
constitutes factors such as advanced age, extended illness, mental derangement that makes
participation in the affairs of the company impossible, shareholders behavior or financial
circumstances such as loss of personal qualification stated under the AOA, lack of
trustworthiness or creditworthiness, disorganized financial circumstances, dereliction of duty,
breach of trust, causing incurable dissension among the shareholders. Expulsion brings an end to
one of the fundamental rights of a shareholder i.e., the right to vote in the affairs of the company,
the right to share dividends, etc.®°

It is also important to note that judicial discretion to decide on what constitutes substantial cause
has been used in some instances to enforce government policies or political objectives. For
example, during the reign of the third Rich (Nazi Era 1933-1945) Jewishness constituted a
substantial cause and justified expulsion. However, After the Second World War with the change

in the political climate, this decision was condemned and the expulsion remedy was upheld by

%5 Hugh T. Scogin Jr. (n 24) 156.
% Sandra K. Miller (n 31) 397.
5" Hugh T. Scogin Jr. (n 24) 162.
%8 |bid 164.

% Ibid 163.

%0 Ibid.
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the 1953 judicial decision.® This shows that if the judges are not dictated only by the words of
the law, the spirit of justice, and their professional ethics, what substantial cause constitutes may
be abused.

Though the final decision for the expulsion of a member in question has to be determined by a
judgment of a court, the procedure begins from the company itself. For the rendition of the
judgment of expulsion, the general trend in the German courts is the other members have to
decide first by a supermajority vote. The peculiar feature of this procedure is that the shareholder
against whom the decision is to be given cannot vote his/her shares. Hence, minorities can expel
the majority shareholder for a substantial cause.®? Since expulsion is a remedy of last resort,
courts have to prove that the substantial cause is so severe that potentially hinders the company
to achieve the purpose that it is established for. 5

The procedure for expulsion enshrined under German law raises serious difficulties in the case of
the two-man company. Because on one side a member cannot vote on the issue of his/her
expulsion and the other side minorities can expel majorities. Hence, deadlocks can arise even in
the absence of an equal division of shareholding. Since a one-person GmbH was not recognized
as a valid company under German law; this issue was avoided for many years.®* Therefore, the
dissolution of the company was the only available remedy. However, later on, Germany court
decision has recognized both the validity of one-person GmbH and the possibility of expelling
one of the two shareholders in a company. Hence, in the presence of an intra-company dispute,
the result can be a race to the courthouse with parallel actions by each shareholder seeking to
expel the other.®

If the court has decided on the expulsion, the shareholder must receive the market value of his
share. The court in its decision also determines the amount of payment for the expelled
member.%® The share can be redeemed, acquired by the company, acquired by one or more of the
remaining shareholders, or acquired by a third party. If there is no way to effectuate this process
and pay the expelled member, the last remedy is dissolution.®” In this regard, the mode of

payment resembles withdrawal. In one of the leading cases, it has been decided that the expelled

81 Sandra K. Miller (n 31) 388-389.

%2 Hugh T. Scogin Jr. (n 24) 157.

83 Ibid 161.

5 Ibid 158.

% Ibid.

% Ruster, Burnd (Editor), Business Transaction in Germany (First Published Loose-leaf, New York 1983) 23-144.
57 Ibid 159-160.
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member has to be paid the “full value” of his share. Though the court has the power to determine

the full value of the share, it usually connotes the market value of the share.®

2.3. WITHDRAWAL AND EXPULSION OF MEMBERS FROM LIMITED
LIABILITY COMPANY (SARL) UNDER FRENCH LAW

The two primary business entities in France are the public corporation (Societe Anonyme (SA))®°
and private corporation (Societe Aresponsabilite Limitee (SARL)).”® Both forms of business
entities share two common characteristics. These are the liability of members to the creditors of
the company is limited only to the extent of their contribution and members do not themselves
engage in business just because the company does so.”

In comparison to public companies (SA), a private company (hereinafter SARL) is the most
popular form of BO. Its flexibility in structure and limited liability for the debts of third parties
makes it suitable for small and medium-sized businesses.’? It is a hybrid form of business entity
that shares the characteristics of both partnership and company. Its personal element is important
and the shares are not represented by the bearer or registered shares which are freely transferable
securities. And also, its members’ liability is limited only to the extent of their contribution.”
SARL is a vehicle to conduct business by persons who know each other and who want to run the
business without raising funds from the public but with limited liability.” Its shares are not
freely transferable. It is even worse when its purpose, character, and nationality (geographic
location) or the shareholders’ right to dividends and votes are changed against their will. SARL
was created by the enactment of the law of 71" July 1924. But know like any other forms of BOs
it is governed by the law of July 24/1966.7

% Ibid.

8 French Law No. 66-537 of July 24 1966.

"0 French Law No. 66-537 of July 24 1966 Art. 36.

™. Le Gall, French Company Law (Oyez Publishing, London 1974) 41.
2 |bid 185.

3 Ibid 43.

™ Ibid.

5 Hugh T. Scogin Jr. (n 24).
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2.3.1. Legal framework and procedure for withdrawal and expulsion of members
from SARL

SARL is formed between persons having close relationships. This coupled with loose legal
regulation in its formation and operation results in the participation of the shareholders in the
company either as managers or employees etc. The relationship of trust and cooperation between
them may collapse and results in disagreement. When such a disagreement arises between
shareholders a deadlock may happen or one or more members may be squeezed off. Yet,
withdrawal and/or dismissal of shareholders have no legal framework in French Law. There is no
reason for its non-incorporation. But two reasons may be suggested. The first one is the
conception of majority rule, which is lessened by the right of the minority to dissent. The second
one is the possible risk to creditors in allowing a reduction of the company’s capital when a
shareholder leaves the company.’®

Therefore, if the disagreement is not solved amicably dissolution of the SARL will be the only
solution.”” French law provides for anticipatory dissolution by a court upon the request of
members where there are valid reasons, such as failure to discharge one’s obligation or of
discord among members which fundamentally affects the operation of the company.’® The Law
does not define what constitutes a valid reason.”® Therefore, in light of shareholders’ protection,
French Law is more inflexible.®® Unlike withdrawal and expulsion which changes the
composition of the company, dissolution extinguishes the company.

Short of anticipatory dissolution the only available remedy for the aggrieved shareholders is an
order from the commercial court for the appointment of an expert to prepare a report on one or
more specific issues concerning the company. The court orders the preparation of a report by an
expert upon the request of shareholders who own 10% of the shares.®® Once the report is

completed it has to be sent to the petitioning shareholder, the company’s statutory auditor and if

6 Sandra K. Miller (n 31).

" 1bid 408.

8 French Law No. 78-9 of January 4 1978 Art. 1844-7.
" Hugh T. Scogin Jr. (n 24) 170.

8 Daniel Szentkuti (n 41) 22.

81 Paul Pieter De Vries (n 44).
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necessary to the public prosecutor and it must be published along with the annual report or notice

to the shareholders of the next annual meeting.®

2.4. WITHDRAWAL AND EXPULSION OF MEMBERS FROM CLOSE
CORPORATIONS UNDER THE US LAW

In the US close corporations are characterized by legal personality, limited liabilities for owners,
a small number of members, no ready market for the shareholders, centralized management
where members can participate in the management of the company, and perpetual existence.® It
constitutes the highest number of BO and the majority of them are family-owned.®* Furthermore,
nearly 50% of US workers are employed under close corporations.®® This proves that it
constitutes an important part in the US economy.

The most common case of abusing corporate power originates from officers or directors by their
arbitrary act against the corporation.® The participation of the shareholders in the management
of the corporation results in self-interest dealing and shareholders’ oppression. Oppression is the
conduct of the majority shareholders that frustrates the reasonable expectations of minority
shareholders.?” This act may ultimately affect the interest of the company as a whole and the
interest of shareholders in particular.®® Even the conduct of the minority shareholders may cause

grievance. This may trigger them to find a solution.

82 French Law No. 66-537 of July 24 1966 Art. 226.

8 Margret M Blair, ‘Locking in Capital: What Corporate Law Achieved for Business Organizations in the
Nineteenth Century’ 51 UCLA L. Review 387 (as cited by Arthur R.Pinto, ‘Protection of Close Corporation
Minority Shareholders in the United States’ (14 May 2014) 62 American J. Comp. Law 361
<http://ssrn.com/abstract=2398059> accessed 17 April 2020); See also Angela Schneeman (n 112) 266.

8 Adam Chernichaw, ‘Oppressed Shareholders in Close Corporations: A Market-Oriented Statutory Remedy (1994)
16 Cardozo L. Rev 501 (as cited by Sandra K. Miller (n 31) 383).

8 Steven C. Bahls, ‘Resolving Shareholder Dissension: Selection of the Appropriate Equitable Remedy’ (1990) 15
J. Corp. L., 285, 287 (as cited by Sandra K. Miller (n 31) 383).

8 F, Eric Fryar and others, Shareholder Oppression: Is it a Cause of Action? (State Bar of Texas, US November
2013) Chap. 19, 1.

8 Douglas K.Moll, ‘Minority Oppression and the Limited Liability Company: Learning (or not) from Close
corporation History’ (2005) 40 Wake Forest L. Rev. 892 <https://heinonline.org/HOL/> accessed 4 Oct. 2019.

8 Hugh T. Scogin Jr. (n 24) 161 -162.
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2.4.1. Legal framework and procedure for withdrawal and expulsion of members

from Close Corporation

One of the fundamental factors that magnify the existing problem in a close corporation is the
absence of market influence.®® Unlike shareholders of a public company, a member of a close
corporation cannot transfer the share by trading it in the stock market.*°

Traditionally, remedies for close corporation problems in the US were limited and narrowly
defined. Court ordered dissolution was the only available remedy. If economic reasons for the
company’s non-Viability are proved, the court will order dissolution. The personal conflict was
not a ground for dissolution. As a result, many shareholders see their problems compounded by
the loss of personal autonomy entailed by the difficulty in extricating themselves from their
company.®® A research conducted in Chicago; Illinois revealed that dispute arising from the
disagreement of shareholders results to loss of management time and increased cost which
ultimately becomes the major cause of business failure in close corporations.®? This problem is
not peculiar to the US; several other countries have witnessed similar problems.*

Later on, US courts have recognized a greater range of remedies. Besides, the economic in-
viability test, courts, and legislatures have created remedies such as fiduciary obligation which
includes fair dealing and good-faith between shareholders, minority shareholders oppression,
shareholders buyouts, third party arbitration, and the appointment of provisional remedies.®* All
of these remedies enable the corporation’s existence to continue. But it might lead to a wide
range of judicial discretion in designing the appropriate remedy.

Mandatory buy-out right empowers the minority sharcholder to receive the “fair value” of the
shareholders share in the stock.%® A fiduciary duty that requires not only honesty but also the
finest loyalty among shareholders was extended to close corporations through judicial
construction on the seminal case Dona hoe v. Redd Electrotype C0.% In that case the
Massachusetts Supreme Judicial Court in its decision concluded that since close corporations

8 Steven C. Bahls (n 85) 288-289 (as cited by Sandra K. Miller (n 31) 385).

% Krishnan S. Chittur, ‘Resolving Close Corporation Conflicts: A Fresh Approach’ (1987) 10 Haiv. J.L. 134-35 (as
cited by Sandra K. Miller (n 31) 385).

% Hugh T. Scogin Jr. (n 24) 129-130.

92 Steven C. Bahls (n 85) (as cited by Sandra K. Miller (n 31) 384).

9 Sandra K. Miller (n 31) 384.

% Hugh T. Scogin Jr. (n 24) 130.

% F. Eric Fryar and others (n 86) 40.

% Sandra K. Miller (n 31) 387-388.
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fundamentally resemble partnerships, trust and confidence which are essential to this scale and
the manner of enterprise, and the inherent danger to minority interests in the close corporation,
the shareholders owe substantially the same fiduciary duty to one another.®” Shareholders have a
fiduciary responsibility to the minority and the corporation to use their ability to control the
corporation in a fair, just, and equitable manner. Majority shareholders shall not use their power
to control corporate activities to benefit themselves alone or in a manner detrimental to the
minority.®® The fiduciary duty can be formal or informal. Formal fiduciary duties are imposed by
the law based on the legal status of the shareholders. While informal fiduciary duties originate
from particular facts of the case showing that the trust and confidence that a member has placed
on the other shareholder was used to get an unfair advantage.®

Usually, lawyers in the US call the right to leave the company transferring one’s share, appraisal
right by reference to the procedure of appraisal which may be invoked to determine or fix the
amount to be paid. Statutes denominate it as the right to dissent or the right to receive payment
but the “right to withdraw” better expresses the idea.®

Appraisal right is a mechanism designed by legislatures to enable the aggrieved member to
surrender the share and obtain payment for them. In American states amendment of the charter of
the corporation can be a ground for withdrawal. However, not all types of amendments justify
withdrawal. Identifying what sort of amendments justifies withdrawal and what others do not
greatly vary.®! Moreover, several states also provide dissenters to withdraw with the fair market
value of their shares.1%2 A dissenter shareholder is entitled to dissent from and obtains payment
for the fair value of his shares in the event of a variety of circumstances including 1) mergers; 2)
share exchanges; 3) Sale or exchange of property of the corporation other than in the usual
business, and; 4) amendments of the article of incorporation that materially and adversely affect

shareholder’s right in specified circumstances.®®

97 F. Eric Fryar and others (n 86) 49.
% Ibid.

% Ibid 52.

100 Hugh T. Scogin Jr. (n 24) 112.
101 | bid.

102 Sandra K. Miller (n 31) 389.

103 1bid 388 -389.
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However, the statutory approach for appraisal rights is not without critics. Protecting what
shareholders do not bargain will undermine private ordering, freedom of contract, and the crucial
role of members to contract ex-ante for protection. 1%

The shareholders can agree short of litigation on the withdrawal of a member upon payment of
the fair market value of the share. But this rarely happens. Therefore, the appraisal right is
usually enforced by court decisions.®®

However, no statutory framework exists in the US that enables to effect expulsion.1®

Willful or judicial corporate dissolution are also optional remedies. Judicial dissolution may be
ordered either when a director’s deadlock has happened in the management of corporate affairs
and irreparable damage is to happen or if the conduct of those persons controlling the company is
contrary to the law, tyrannical, or deceitful 1%’

Despite the growing popularity of limited liability company (hereinafter LLC) in the US, a close
corporation problem has remained unchanged.’®® Due to the potential high level of corporate
liquidation tax, many of the close corporations do not afford to convert to LLP.1% In addition,
although members of LLP are entitled to a fair market value of their interest in the company
upon withdrawal*'® disputes may arise as to the nature and scope of the right. Furthermore, LLCs
may be established for a specified time or the accomplishment of a specific undertaking (Term
Company) or for an undefined period at-will company. In the case of a term company, the
members do not have buyout right.!*! However, unlike corporate statutes, most of LLCs state
statutes do not provide for judicial dissolution in the event of oppressive or unfairly prejudicial
majority conduct.!?

The typical LLC in the US resembles the European limited partnership than the European limited
liability Company. Due to tax reasons, the US LLC lacks corporate characteristics of limited
liability. However, it is structured to avoid other corporate characteristics such as continuity of

104 Arthur R.Pinto, ‘Protection of Close Corporation Minority Shareholders in the United States’ (May 14/2014)
American J. Comp. L 361 < http://ssrn.com/abstract=2398059> accessed 17 April 2020.

105 |bid 377.

106 Carol L. Kline (n 42) 241.

197 The Model Business Corporation Act ANN 1996 s 14.30.

108 Dennis S. Karjala, ‘Planning Problems in the Limited Liability Company’ (1995) 73 WASH. U. L.Q. 455, 467;
(as cited by Sandra K. Miller (n 31) 390).

109 1,R.C. 1995 S 336,331 (as cited by Sandra K. Miller (n 31) 390).

110 Angela Schneeman, The Law of Corporations and Other Business Organizations (5" ed Delmar Cengage
Learning, New York 2010) 209, 222.

11 |bid 195.

112 Sandra K. Miller (n 31) 391.
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life, centralized management, and free transferability of interest. LLC are intentionally designed
to resemble a partnership where the members take administration of the business. US close
corporations provide for centralized management, limited liability, continuous existence despite

the death or bankruptcy of the members. 3

2.5. WITHDRAWAL AND EXPULSION OF MEMBERS FROM CLOSE
CORPORATIONS UNDER THE UK LAW

The history of modern company law in Britain began in 1844 with the enactment of the Joint
Stock Companies Act. It was aimed to enable citizens to form companies with simple
bureaucratic procedures.''* After the enactment of this law, other company laws were enacted at
different times. Among such enactments, the 1985 UK’s Company Act consists of the major
consolidation of laws on both private and public companies. The act was also amended in 1989
without major changes.!*® However, the 2006 company act which is governing company law
issues today'*® fundamentally amended the 1985 company act and restated a significant body of
case laws on the duties of directors on the statute itself.!'” It constitutes 1,300 sections and 16
schedules.!!® Since the UK is a common law country a significant number of case laws are also
determinant on company matters.

In the UK the most widely used and successful corporate form for commercial enterprise is a
registered company and it consists of a company limited by shares, the company limited by
guarantee, and the unlimited company.!'® A company limited by shares consists of public and
PLCs.'? The Liability of the shareholders is limited only to their contribution. The company
limited by guarantee is used for charitable or non-profit making purposes. The liability of the

shareholders is stated in the MOASs and they are obliged to pay a specific amount upon winding

113 Sandra K. Miller (n 31) 384.

114 paul Davies (n 18) 1.

115 Mark Stamp, Private Company Law (3" ed Cavendish Publishing Company, 2001) 1.

116 Dagnew Getahun Walelign, ‘Exit Rights of Minority shareholders in Closely Held Corporations: A Comparative
Study of English, German and Ethiopian Laws’ (LLM Thesis, Kyushu University Japan 2012) 17.

117 David C. Donald, ‘Approaching Comparative Commercial Law’ (2008) 14 Fordham J. Corp and Financial L. 127
<https://heinonline.org.HOL.License> accessed 4 Oct. 2019.
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119 The Companies Act 1985 Chapter 13 section 1(2).

120 Company Act 2006 Chap. 46 section 16(2) (as cited by David C. Donald (n 117) 128).

22


https://heinonline.org.hol.license/

up.t?t A shareholder with a fully paid-up share incurs no other liability.'??> Shareholders of
unlimited liability companies have personal liability. Because of the unlimited liability of
members, there are only a few numbers of such companies.?®

UK’s company became the most popular form of BO in the UK since the end of the 19" century
and its company law is also one of the most advanced law which is transplanted to many
jurisdictions.*?* British company law basically aims to coordinate and regulate the relationship
between shareholders, directors, and creditors.'?®

The shareholders of Private Limited Liability Companies cannot freely transfer their shares. As a
result, shareholders in general and minority shareholders, in particular, are vulnerable if there

exist misconduct and disputes among members of the company.?8

2.5.1. Legal framework and procedure for withdrawal and expulsion from Private

Limited Liability Company

In the UK shareholders can agree on how to resolve disputes arising among them. Such a
contract can be designed in a way that gives better protection especially for minority
shareholders than it is provided by the law. Once they have done this the law offers an effective
mechanism for its enforcement. Under Ethiopian Law also there is no prohibition by the law if
shareholders of a PLC insert such dispute settlement provisions in their MOAs or AOAs. The
detail in this regard will be discussed in chapter 3 of the thesis.

In the absence of such agreement, the law provides for an ex-post judicial assessment of the
other shareholders’ conduct based on a broad test. This approach is best exemplified by the
“unfair prejudice” act provisions of part 30 of the 2006 company act.*?” Hence, in granting those
remedies for the problems happening in close corporations courts focus on whether the
shareholders’ conduct in the affairs of the company is Un-Fairly prejudicial to the interest of

121 Doing Business in the United Kingdom 1966 S18.2 (as cited by Sandra K. Miller (n 31) 400).

122 C.D. Thomas, Company Law for Accountants (Butterworth and Co Publishers, London 1985) 24.
123 gandra K. Miller (31) 400.

124 Dagnew Getahun Walelign (n 116) 16-17.

125 paul Davies (n 18) 1-2.

126 Sandra K. Miller (n 31) 401.

127 paul Davies (n 18) 221.
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other members.*?® The remedies may include decision rights strategies (putting the decision in
the hands of minority shareholders), exit rights, of sharing strategies by requiring benefits to be
distributed between shareholders in prorate, and trusteeship strategies where the decision is left
to those persons with less conflict of interest.1?°

There are two statutory remedies providing shareholders the right to exit. These are just and
equitable winding up which is enshrined under the Insolvency Act of 1986 and the Unfair

Prejudice remedy of the 2006 Company Act.!3°

2.5.1.1. Just and Equitable Winding Up

Just and equitable winding up is the oldest exit remedy recognized under UK law.3! Winding
up is the process by which the life of the company comes to an end and in effect, this will give
shareholders a means to exit from the company.'®*> Though shareholders can agree for the
dissolution of the company since most of the time it requires a larger majority they are unlikely
to agree to this effect.® In such instances resorting for judicial winding up will be inevitable.

Under section 124(1) and (4) the right to request winding up is not limited to shareholders only,
it is also open to directors, creditors, and state secretaries.’3* As per section 122 (1) (g) of the
Insolvency Act of 1986, the winding up of the company may be ordered if the court thinks that
ending the life of the company is just and equitable (emphasis added).'* However, if the ground
for winding up of the company is caused by the action of the shareholder who claims winding
up, he/she can’t avail him/herself of the remedy. But this parameter is not absolute and minor
wrongdoing by the shareholder claiming winding up will not bar him/her from invoking winding

Up.136
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The grounds in which a company winding up is ordered include loss of confidence and trust
among members of the company, deadlock in decision making, failure to achieve the purpose of

the establishment, fraudulent acts, breach of fundamental agreement, etc.**’

2.5.1.2. The Unfair Prejudice Remedy

Historically, in 1943 by the doctrine of Foss v. Harbottle shareholders of a company in Britain
were prevented from requiring court involvement in addressing company problems.t® The
decision states that in cases where wrong is done against the company, it is only the company
that can ask for judicial redress. If such wrongs are addressed by the decision of the majority any
individual member cannot claim for any judicial remedy.**® Different exceptions to this rule were
introduced in subsequent case laws. Majorities cannot confirm, an act which is ultra vires to the
company or illegal, a fraudulent act by those in control of the company against the minorities,
and a resolution passed by deceit.!*® However, the oppression remedy was introduced as a
statutory exception under section 210 of the 1948 Companies Act. By the act, if the affairs of the
company are undertaken oppressively, the shareholders can claim for equitable judicial remedy.
If the court has proved the allegation, it provides any proper remedy which it believes will bring
an end to the objectionable act. It was developed out of the need for the stronger, flexible, and
effective exit right for the minority shareholders short of winding up the company. Under the
1948 act, the literal definition of oppressive conduct was employed and it was required to prove
burdensome, harsh, and wrongful conduct.!*! Since winding up of the company results in the
dissolution of the company it is considered to be a harsh remedy.'*? Also, the break-up of the
assets of the company results in a huge discount on the shares of minority shareholders, and
dissolution benefits the oppressor out of their wrong for the latter are practically buyers of those
assets.}*® Although the oppressive remedy was designed to address minority shareholders’

problem it was applied in a highly restrictive manner and it was only two petitioners who were

137 Daniel Szentkuti (n 41) 18.

138 Sandra K. Miller (n 31) 401.

139 C.D. Thomas (n 122) 242.

140 1bid 143.

141 Ralph Instone, ‘Unfairly Prejudiced Directors’ (1986) 136 New. L. J. 973 (as cited by Sandra K. Miller (n 31)
402).

142 A J. Boyle, Minority Shareholders' Remedies (Cambridge University Press, 2002) 92.

143 Sandra K. Miller (n 31) 382.
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granted this remedy.*** Therefore, narrow interpretation of the concept of oppression by courts
coupled with different limitations on the law made the remedy unsuccessful.

The oppression remedy was changed to another remedy i.e., unfairly prejudicial remedy which
was incorporated under section 78 of the 1980 Companies Act. It was intended primarily but not
exclusively to strengthen the position of minorities under PLCs.1*® This section is subsequently
amended by the 1985 and 1989 Company Act where the later incorporated the phrase “members
generally” aimed at widening the remedy*® and it was later replaced by section 996 of the 2006
Company Act. Case laws that followed the enactment of this act provided a way by which
shareholders can bring an action when the conduct of the company is handled in a manner
prejudicial to the members generally or some of them including the petitioner.'#’ Furthermore,
the action can be used to address an actual or proposed act or omission in the affairs of the
company. This significantly widens the scope of this remedy.}*® Therefore, a member who
institutes an action based on this section of the law has to prove that the act or omission
complained relates to the management of the company (the companies affairs are being or have
been conducted in an unfairly prejudicial way), the act is prejudicial to the interest of a member
or members and any proposed or actual act or omission of the company is unfair.!*® The
petitioner is not expected to show the unfairly prejudicial conduct continued at the date of the
petition.>°

Unfairly prejudicial conduct has been asserted in a wide variety of cases. It has been claimed
when one member prevents the other from participating in the management of the company, one
of the members has seriously mismanaged the company, a member improperly used the property
of the business entity, some of the member misappropriate the companies money, a member
diverts the companies money to his own pocket, etc.?>! If the court is convinced that the claim is

justified, it can order any proper remedy including; issuing an order regulating the affairs of the

144 “Minority Shareholders: What Protection, If Any, Does English Law Give to Minority Shareholders?’ Estate
Gazette (London 27 July 1991) 154 and 155 (as cited by Sandra K. Miller (n 31) 401).

145 Fan Chunyan, ‘Challenging Controlling Shareholders in UK Courts’(LLM Thesis, UK 2008) 8
<https://www.rug.nl/research/portal/files/64272824/> accessed 26 April 2020.

146 Ronin Hollington Q.C (n 135) 83.

147 |bid 94.

148 Tiago Palma, ‘Minority Shareholder Protection in UK Company Law’ <https://www.academia.edu/> accessed 17
April 2020.

149 Ronin Hollington Q.C (n 135) 76.

150 Dr. Hassen Kadir, ‘A Brief Summary of the Remedies Available to Minority Shareholder under the UK Law’
(2019) 133 <http://asosindex.com.tr/TBTKK/tfm/748749.pdf> accessed 15 April 2020.

151 Sandra K. Miller (n 31) 404.

26


https://www.rug.nl/research/portal/files/64272824/
https://www.academia.edu/
http://asosindex.com.tr/TBTKK/tfm/748749.pdf

company in the future, requiring the company to refrain from conducting certain acts, ordering
civil proceedings, ordering one or more shareholders to purchase the share of other members.>2
Though the court has a wide range of discretion on what type of remedy to be granted, usually, it
orders the majority shareholders to purchase the minority’s shares at a value determined by the
court and i.e., market value on a pro-rata basis.**® This remedy is also recognized for the majority
shareholders who can avail themselves. However, since the majority can avoid prejudice on their
own without the intervention of the court, they rarely exercise the right.*>

Generally, all the above-mentioned states have developed mechanisms that enable to solve close
corporation problems i.e., buyout rights, corporate dissolution, etc. However, German law is the
most comprehensive of all concerning standards of shareholders conduct. Under German law a
shareholder upon showing for a substantial cause can willfully withdraw himself from
membership or other members can ask for the expulsion of a shareholder from the company. The
substantial causes pertain largely to the personal characteristics of the shareholder, the conduct of
the other shareholders, and the operation of the company. In contrast, equitable remedies under
the UK law do not focus on the personal characteristics of the shareholder, rather on the conduct
of the shareholder in the course of managing the business. UK law broadly provides for equitable
remedies where the shareholder's conduct of the company's affairs has been unfairly prejudicial
to the other members. One’s this is proved the court may order one or more shareholders to
purchase the share of the minorities. French Law also provides for anticipatory dissolution of a
company for valid reasons including nonperformance of one's obligations or discord among
members. However, French law does not recognize the withdrawal and/or expulsion of a
shareholder even for a valid reason. In the US too appraisal remedy is designed for close
corporation problem. A withdrawing or expelled member is paid a market value of his/her share.
However, except for German GmbH law, the other countries do not provide a legal framework

for expulsion.

152 Companies Act of 1985 Part 17 S 461(2).

153 Dr. Hassen Kadir (n 150) 133.
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CHAPTER THREE
WILLFUL WITHDRAWAL AND/OR DISMISSAL OF MEMBERS FROM
PRIVATE LIMITED COMPANY IN ETHIOPIA: THE LAW AND THE
PRACTICE

3.1. GENERAL OVERVIEW OF PRIVATE LIMITED COMPANY IN
ETHIOPIA
The Com. Code incorporates two types of companies i.e., share companies and PLCs.™® Both
SCs and PLCs are always commercial in nature.'®® Whether the founding document of these
companies has specified that they are commercial or not they are always considered in the eyes
of the law as the company engaged in commercial activities. As to what commercial activities
constitute have been defined under Art. 5 of the Com. Code and other laws.

PLCs constitute the highest number than any of the other forms of BOs. Until April 22/2020 a
total of 96,610 (ninety-six thousand six hundred ten) PLCs and 2,991 (two thousand and nine

hundred ninety-one) SCs are registered and operating in the economy.®’

Two basic contributing factors that can be cited for the popularity of PLCs are easiness in its
formation and attributes that it shares with partnership and SCs.*® Its formation does not require
huge capital. The startup capital is Birr 15,000 (fifteen thousand) with a minimum of two and a
maximum of fifty number of members.?>® The contribution can be in cash or in-kind and the
capital has to be fully paid and divided into shares with the same nominal value that cannot be
less than 10 birr.*8° Furthermore, it is formed without public subscription between families,
friends, and close business partners who have trust, loyalty, mutual cooperation, and fiduciary.

As a result, it is usually denoted as a family business.

155 Com. Code Art. 212 (1) (e) (f).

156 Com. Code Arts. 10(2), 213 and 510(2).

157 Data Base Development and Administration Department, Ministry of Trade and Industry of Ethiopia (Addis
Ababa 22 April 2020).

158 Dagnew Getahun (n 116) 49.

159 Com. Code Art. 510.

160 Com. Code Arts. 512, 517(g), 519.
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Like SCs’ PLCs also enjoy limited liability which is one of the fundamental features in a
corporate structure. Limited liability of companies consists of corporate limited liability and
individual shareholders liability. The former refers to the liability of the company limited to its
asset and the latter refers to the liability of members is restricted to the extent of their
contribution.'®* Though, under Art. 510(1) of the Com. Code corporate limited liability is not
expressly mentioned except individual shareholders limited liability, it is natural that PLCs owe
corporate limited liability. On the contrary, in partnerships when its asset is unable to meet the
demand of creditors, partners will be personally liable and pay the debt from their own pocket.
The corporate character makes PLCs preferable than partnerships. But, like partnerships, PLCs
are formed between close persons, and its shares are not freely transferable to outsiders.®?
Unless otherwise, members agreed for a larger majority or unanimity under the MOAs or AOAs,
transfer of share to an outsider requires approval by the majority of shareholders representing at
least % of the capital. Unless restricted by AOAs free transfer of share is only allowed between

members. Therefore, PLCs have both the attributes of partnership and SCs.

The management of the company’s affair in PLCs is flexible. Managers of PLCs can be statutory
where one or more person is assigned by the MOAs or AOASs or non-statutory. It is also worth to
note that members can be managers or employees. Undertaking the administration of the
company by a board of directors is not mandatory. In addition, unless its members are more than
20 appointments of auditors is not obligatory.3

Though, the legal framework for PLCs is designed to make it suitable to small and medium-size
business entities nowadays giant businesses are also being carried with immense capital. For
instance, MIDROC Gold Mining was established in 1991 with a capital of Birr 353,615,000.64
By the end of 2019, there were also 1,200 PLCs with an initial capital of Birr 200,000,000.%6°
PLCs stand in front line in terms of job creation. As a study conducted in 2010 reveals on

average each PLC creates 5-6 job opportunities for the public. And there are also PLCs which

161 Com. Code Art. 304.

162 Com. Code Art. 523.

183 Com. Code Arts. 517(j), 525(2) (3), 526.

164 Nigussie Tadesse, ‘Major Problems Associated with Private Limited Companies in Ethiopia: The law and the
Practice’ (LLM Thesis, Unpublished AAU Addis Ababa March 2009) 62.
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create more than a hundred job at a time.'® This shows the significant role being played by PLCs
in terms of job creation as well as in boosting the national economy by way of paying huge profit

tax, dividend tax, and employment tax.

Though, PLCs are important in terms of job creation and have a huge contribution to the national
economy, the Ethiopian Com. Code has not incorporated detailed provisions that regulate them
like it does about SCs. Two possible reasons can be suggested. First, since the number of
members in PLCs is limited, their day to day activities can be easily monitored. It is presumed
that they conduct the activities of the company prudently to protect their own interest. It is also
believed that this type of company is formed among people who are close relatives and friends
who trust each other which in turn anticipates less quarrel during the formation of the company.
Second, since PLCs are not allowed to engage in a certain type of business activity, it is
presumed that they cannot significantly affect the interests of third parties. The activities that
PLCs are prohibited from engaging in are banking, insurance, issuing transferable securities,
public subscription of capital, etc.'®” Nevertheless, the non-comprehensiveness of the provisions

may also result in a great problem on how to resolve disputes arising between members of PLCs.

3.2. LEGAL FRAMEWORK FOR WILFUL WITHDRAWAL AND/OR
DISMISSAL OF MEMBERS FROM PLC
The strong relationship of shareholders in PLCs may not continue as they have anticipated it to
be. Situations may happen that shareholders involved in the management or employment of the
company may abuse their status and misappropriate the property of the company. Majority
shareholders may also oppress the minorities by removing them from management or by denying
payment of dividends under the semblance of further investment. The decision passed by the
controlling shareholders to sell the property of the company at a lower price or to pay excessive
salary to the managers and employees can also take another form of oppression. Though, the

fundamental corporate governance principle dictates decisions have to be passed by the majority

166 Ramesh Kolli, A Study on the Determination of the Share of the Private Sector in Ethiopian Gross Domestic
Product (Produced and Distributed by Addis Ababa Chamber of Commerce, December 2010) 50; Interview with
Mr. Abiy Mohamed, Director of Shares and other Sectoral Associations Directorate, Ministry of Trade and Industry
(Addis Ababa 22 April 2020).
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vote, as it has been discussed above there are a lot of instances that the majority prejudice the
interest of minority shareholders for various reasons. Furthermore, the duty of trust, loyalty,
fiduciary, or good cooperation they owe to each other may vanish. For instance, a member may
open a competing business of his own after looking at the fruit of the already established
company. Since it takes away the reputation, business, and goodwill of the company which has
been built after many years of endeavor it could cause stiff disagreement between members. A
member of PLC who established competing business may bring a suit to the court of law
requesting the dissolution of the company to which he/she is a member claiming serious
disagreement of members enshrined under Arts. 218 and 542 of the Com. Code. Consequently,
courts in Ethiopia usually dissolve PLCs so long as there is a disagreement between members.
Courts quite often disregard the elicit behavior of individual members.

For all these reasons, a member may want to leave the company or the other shareholders who
have been aggrieved by the dishonest behavior of a member may want to expel him/her and keep
the company safe. These two situations can be best expressed by the phrase withdrawal and

dismissal or expulsion of members.

From the overall reading of the provisions of the Com. Code on companies’ preventive and
restorative remedies can be inferred as mechanisms to protect the interest of minority
shareholders.’®® Preventive remedies are aimed at the protection of any action that will likely
cause minority oppression. Members can design the MOAs or AOAs in a way that enables
minority shareholders to disagree by the decisions of the majority which can potentially affect
their interest. In Ethiopia, since ex-post remedies are enforced by courts or administrative bodies,
they are mostly ineffective and burdensome to the aggrieved members. Hence, advance planning
can better protect the interest of the minority.1° Exit rights of minority shareholders can be taken
as good examples of preventive remedy. Especially where there is no natural exit right under the
law, the oppressive majority shareholders’ conduct can be cured by the exit right of the
minority.!”* Nevertheless, the major problem is since PLCs are formed between families or

persons with close relationships they will not plan in advance on how they could be able to

188 Interview with Mr. Ashenafi Lemecha, Judge at FFIC Arada Division Commercial Bench, (Addis Ababa 12
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rectify the would be conflict that could arise in the meantime. Most often than not members of
PLCs do not address such issues under their founding documents. Unlike preventive remedies,
restorative remedies are ex-post-facto remedies aimed at reinstating or compensating the
oppressed minorities after the damage is already sustained. This is conventionally realized by

payment of damages to the aggrieved member.1"

However, the Com. Code provisions on PLCs do not provide clear and sufficient preventive and

restorative remedies for dissatisfied shareholders.

In most cases, members of the company may want to block a stranger from entering into the
business entity. Therefore, irrespective of the substantial reason that the withdrawing shareholder
has, they will not vote for the transfer of the share to an outsider.” Furthermore, since the law is
silent as to the method of assessment and mode of payment of the withdrawing members’ share,
the other shareholders may want to create a conducive environment that enables them to buy the
share at a very low price by denying their vote. As a result, the withdrawing shareholder will be
obliged to stay in or sell his/her share to the other members below the market value of his share

or applies to a court for judicial dissolution.

Selling one’s share to the other members below the market value goes against the economic
interest of the shareholder. Thus, the shareholder may not be willing to do so. And, a shareholder
who is forced to stay in the company without his will may not be willing to cooperate with the
other members which ultimately may have an impact on the growth of the company. This, in
turn, results in the collapse of the foundation which brought them to work together i.e., trust and
mutual cooperation. This will again tunnel them to continuous and strong disagreement. In due
course, the aggrieved shareholder will resort to instituting an action for judicial dissolution which
will have a huge impact on the employees of the company, third party creditors (such as banks

and government), and even the members themselves.

In addition, the Com. Code does not recognize the right of members to expel another member for
a substantial cause and keep the company alive. One or more of the shareholders’ personal
behavior or failure to discharge his/her duty under the MOAs or AOAs cannot be aground for

172 Fekadu Petros (n 15) 229.
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expulsion. This may result in a continuous dispute among shareholders and finally ends with

dissolution.

Therefore, under the Com. Code it is impossible for a dissatisfied shareholder to willfully
withdraw from the company as of right for a substantial cause. In the same manner, the

aggrieved shareholders cannot dismiss the other shareholder for a substantial cause.

This will oblige the shareholders to turn their face to the sole judicial remedy i.e., dissolution.
The court will order a dissolution when a good cause is established.*’* However, a good cause is
not defined under Art. 542 of the Com. Code. As a result, one may resort to the definition
provided for a good cause under the general provisions on BOs. Accordingly, under Art. 218(2)
of the Com. Code good cause may include the serious failure of a shareholder to perform
membership obligation or serious disagreement between the partners.!’”® The phrase “... in
particular...” under sub-art. 2 refers that the list is an illustrative one. Hence, other grounds can

also constitute good cause.

However, dissolution is a remedy that is detrimental to the interest of the shareholders, the
employees, and the national economy as a whole. The shareholders who invested may go home
empty-handed without even obtaining the contribution that they made for establishing the
company let alone driving profit. The failure of the Com. Code to regulate the issue of willful
withdrawal and dismissal of a member for a substantial cause has the outcome of discouraging
investment. Furthermore, dissolution could also result in the termination of the employment
contract. In countries like Ethiopia where employment opportunity is very limited such

termination will increase the unemployment rate and may result in social crises.

The capital owned by the PLCs is birr 311,360,789,220,662.1117 which is a significant share in
the economy. The dissolution of PLCs results in the decrease of the capital that could be injected
into the national economy. This will have the effect of reducing the revenue that can be collected
by the government in the form of tax which ultimately will have negative repercussions on the

overall development of the country.

174 Com. Code Art. 542.
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3.3. THEPRACTICE OF COURTS ON WILLFUL WITHDRAWAL AND/OR
DISMISSAL OF MEMBERS FROM PLCs

Members of PLCs usually bring an action to get rid of a member with whom they have serious
disagreements that do not let them continue the business with him. There are also some rare
circumstances in which majority shareholders would bring an action requesting the dismissal of
minority shareholders. Moreover, a member who wants to withdraw from the company is usually
forced to withdraw receiving only the contribution he has made during the formation of the
company which is unfair. Since the issue of withdrawal and dismissal, as well as its effect, have
not been properly regulated under the Com. Code courts in Ethiopia give contradictory and
inconsistent rulings on very similar issues.
The FSCCB decided in one case that the relief requested by the members of the PLCs to dismiss
the other member lacks a cause of action.!”” In another decision, however, the Cassation Bench
has tried to demonstrate that it is possible to expel a member of the PLC for good cause
(substantial reason). Such rulings become a source of confusion among practicing lawyers and
lower courts instead of insuring predictability, uniformity, and certainty of decisions. The
equivocation created by the Bench has far-reaching effects as decisions of the Bench are declared
to be binding precedents on lower courts by a Proclamation issued in 2005.
The purpose of this section is, therefore, to analyze these decisions of the FSCCB and lower
courts in light of the applicable provisions of the Com. Code. To this end, six cases have been
selected and critically analyzed.
Since the issue of withdrawal and dismissal falls under the category of cases that are not
estimated in terms of money it is first adjudicated at the FFIC.1"® In Addis Ababa, there are two
commercial benches at Lideta and Arada Division of the FFIC level and such issues are
adjudicated in these benches. The decisions of these benches are appealed to the FHC Lideta
Division Commercial Bench. At the FHC level, there is only one appellate commercial bench.
No such specialized bench exists at the FSC. In all levels of courts, the appointment of judges to

handle commercial matters does not require specialization in the area.’”

177 Civil Procedure Code of the Empire of Ethiopia, 1965, Art. 231, Extra-Ordinary Issue, Negarit Gazeta, No. 3.
178 Federal Courts Proclamation, 1996, Art. 14, Number 25, Federal Negarit Gazeta, 2" year, No. 13"
179 Interview with Mr. Meka Nesru, Judge at FFIC (Addis Ababa 20 April 2020).
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Case 1. 241976 The plaintiff in his statement of claim stated that, together with the defendants
they have formed Simash Engineering PLC. Though he was successful in increasing the capital
of the PLC from Birr 2,000,000 to Birr 7,407,000 while he was working as a manager, the
defendants who are siblings, however, interfere in his work. Especially, the 2" defendant has
written a letter requiring him to step down from his managerial post and by colliding together
they are doing things detrimental to his interest. This has caused a strong disagreement and he
requested them for withdrawal upon payment of his share but they refused. Hence, the plaintiff
requested alternative relief either to withdraw from the company taking his fair share or

dissolution of the company.

The defendants on their statement of defense argued that their share constitutes more than 61%
and no disagreement has happened between them (majority shareholders). Moreover, while the
plaintiff was managing the company, he does not pay them dividend and has seriously failed to
work for the best interest of the company. Finally, they requested the court not to order the

dissolution of the company.

The court in its verdict reasoned that whenever the dissolution of the company is requested by
the litigants, the court should not rush into dissolving it. It rather must consider the role being
played by the company in the national economy and the intention of the legislature in facilitating
their establishment. The effect of the dissolution of the company is not limited to the members,
but it goes further to have an effect on employees of the company and the national economy.
Moreover, the court stated that to dissolve a company a mere disagreement is not enough but
there has to be a serious disagreement which prevents a company from achieving the purpose of
its establishment. Hence, it rejected the claim of the plaintiff requiring the dissolution of the
company and instead by analogically applying Art. 310, 258, 259, 261, and 511 of the Com.
Code it ordered the withdrawal of the claimant. And also, it ordered the appointment of the
auditor to present a report on the balance sheet of the company and the defendants to substitute
another shareholder in his place within 45 days or to rearrange their share. If they have defaulted

to do this within the time specified, the plaintiff was allowed to request for the dissolution.

180 Mr. Boressa Tesema vs Mr. Fikru Desta et al (2 persons) (File No. 241976) (FFIC Lideta Division Commercial
Bench) (November 24/2017).
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The above-mentioned decision is vital in terms of interpreting what serious disagreement
constitutes and for being sensitive towards the socio-economic impact of dissolution. It also
signified the importance of the perpetual existence of PLCs, trust, cooperation, and a peaceful
working environment that shall exist in PLCs. Since, PLCs shares the attributes of both
partnership and SCs it applied provisions by analogy. However, one of my interviewees argues
the Com. Code provisions dealing with PLC do not cross-refer to those provisions while it cross-
referred other provisions of the Com. Code. Besides, the Code in part dealing with PLCs has not
dealt with the issue of withdrawal of a member. Hence, we can understand that the legislature
has intentionally failed to cross-refer to the provisions of partnership. Therefore, the rule of
interpretation does not allow us to analogize the provisions of partnership in this particular
circumstance. Thus, we can say that the court has ordered the withdrawal of a member without a
pertinent legal basis.!® But in support of the decision of the court, some of my interviewees
responded that until the law is amended with better clarity since PLCs share both the attributes of
partnership and SCs partners who are not willing to work together have to be allowed to
withdraw for a substantial cause. Denying such remedy obliges the members to resort for
dissolution which negatively affects the interest of shareholders, employees, and the national
economy. Hence, courts have to continue to apply the provisions of partnership and the general

provisions on BO by analogy.*®?

However, the court in its decision failed to properly list how the plaintiff is paid his share.
Whether the payment is based on the market value of the share or whether it includes his share in
the capital is not clear. Furthermore, it only empowered the remaining shareholders either to
substitute another member within 45 days or to rearrange the share. This deprives the right of the
withdrawing shareholder to transfer his share to an outsider for any convenient price. It is also
vague about how this could be realized before an expert report is presented on the balance sheet.
Though, this resulted due to the absence of a clear legal framework as to how the payment of a
withdrawing shareholder is assessed, the decision of the court in this regard is not sound. This
may result in lengthy litigation, increases caseload, forces the litigants to waste their money and

time. On the case at hand, a judgment on withdrawal of the plaintiff was given on November

Blnterview with Mr. Negash Kidane, Judge FHC (Addis Ababa 21 April 2020).
182 Interview with Mr. Meka Nesru (n 179); Interview with Mr. Keneaa Kitata (n 191) and Interview with Mr.
Ashenafi Lemecha (n. 168).
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24/2017, since then the payment of the plaintiff share is not yet settled until the submission of
this thesis.

Usually, the preparation of the balance sheet takes many years. Even after its submission to the
court, its approval could take years and there could be serious litigation on it. The balance sheet
most often than not could not indicate the fair share of the withdrawing member. As a rule,
preparation of balance sheet does not take into account the appreciation in the market of value of
assets of the company, whereas the law requires for maintaining accounts on depreciation of
fixed assets and the like. This usually has adverse effects on interests of the withdrawing member
since he is not paid what he deserves in terms of market value. Thus, the law has to clearly
regulate how the payment of withdrawing members is to be assessed.

Case 2. File No. 1790638 The plaintiff petitioned the court to rule for his withdrawal and the
court in its reasoning stated that the partners under the AOAs have restricted the transfer of the
share to an outsider unless agreed unanimously. Since the plaintiff himself has admitted their
refusal to this effect, he cannot transfer it to an outsider. But since the defendant has agreed to
redeem the share, the plaintiff has to be paid the actual value of his share together with his share

in the profit if any, and withdraw from the PLC.

Unlike, what is stated under case one, this decision made it clear on what constitutes the payment

of the withdrawing shareholder.

Case 3. File no. 179280'#* the plaintiffs alleged that they are minority shareholders in the PLC
and the 2" defendant is the major shareholder. They have argued that the 2" defendant by
abusing his status of being a major shareholder committed activities that are detrimental to their
interest. Among other things the claimants have alleged that the 2" defendant has appointed the
manager of the PLC, has employed his relatives with excess salaries, has opened a competing
business with the PLC, used the company’s property for his personal gain and has made
wrongful payment in the name of the PLC. Putting forward the above reasons they requested the
court to expel/dismiss the 2" defendant and to order the preparation of balance sheet by an
auditor.

183 Mr. Samuel Teshome vs Mackbez Construction Input Producer and Supplier PLC (File No. 179280) (FFIC
Arada Division Commercial Bench) (October 16/2019)

18 Dr. Getahun Yetbrek et al (two persons) vs. Dr. Akeze Teame and St. Yared Hospital PLC. (File No.179280)
(FFIC Arada Commercial Bench Division) (January 28/2019 and January 9/2020 G.C)
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The defendants in their statement of defense argued that the Com. Code on PLCs has not cross-
referred the provisions of partnership dealing with the expulsion of a member while it cross-
referred other provisions. Thus, the claim requesting the dismissal of a member has no cause of

action.18®

However, the court rejected the preliminary objection stating that even though the provisions of
the code on PLCs are silent as to the expulsion of a member, one has to look at the general
attributes of PLCs. Although, PLCs are more of an association of capital, the intimate
relationship of members is a crucial character that it shares with a partnership. Besides, since
PLCs share the features of SC, the provisions of the code such as Art. 463 shall be applied by
analogy to protect the interest of minority shareholders. Finally, it asserted that though the law is
silent as to the dismissal of members, it does not lead to a conclusion that it is impossible to
petition for dismissal and actions for dismissal of members in the court of law have no cause of

action.

The ruling of the court in rejecting the objection of the defendants stating that the absence of a
clear provision on the issue does not lead to the conclusion that it lacks a cause of action is a
concrete conclusion. Though, the law has to be designed in a way that can address every possible
problem it may sometimes fail to address every specific issue. On such instances, taking into
consideration the rationale of the law courts are duty-bound to fill the gap by interpretation.
Despite the decision of the FSCCB which state the claim brought before the court requiring the
dismissal of a member of PLC has no cause of action'®, the lower courts do not reject such
claims for lack of cause of action. After hearing the case they rejected the claim for the absence
of legal backup. One of my interviewees argue dismissing such cases on the ground of cause of
action goes against the constitutional right to get justice.'®” Since, the decision of the cassation
bench is binding on lower courts, the position of the lower courts is against Art. 2 of
Proclamation No. 454/2005.188

185 Civ. Pro. Code Art. 231.

186 Mr. Sabir Argaw et al (5 persons) Vs Chala Geletu (n 191).

187 Interview with Ms. Meseret Ayalew (n 173); The Constitution of the Federal Democratic Republic of Ethiopia,
1995, Art. 37, Number 1, Federal Negarit Gazeta, 1% Year, No. 1.

188 Federal Courts Establishment Re-Amendment Proclamation (no. 17), Art. 2.
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Case 4. File No. 192946 the respondent has first instituted an action against the appellant at
the FFIC. He alleged the respondent in violation of the AOAs has passed a decision that obliges
me to pay additional, Birr 500 for each share that | have in the company. The decision also states
if | failed to pay, it will be considered as | have willfully withdrawn from membership. Finally,
the plaintiff petitioned the court to order his stay in the company. Then the lower court
adjudicating the case decided that the decision of the shareholders meeting violates the principle
of equality and the plaintiff has to stay in membership without additional obligation. The
defendant appealed contesting the decision of the lower court. Then the appellate court reversed
the decision of the lower court. In its justification, it has stated that the respondent was not
paying the contribution that others have been paying for about 8 years for the construction of the
company’s building. The decision of the lower court which orders the payment of the initial
contribution only results in unlawful enrichment of the respondent. Therefore, it affirmed the

decision of the shareholders meeting.

As per the decision of the appellate court if the respondent is unable to pay what has been
decided by the General Assembly he will be dismissed. As per Arts. 512 and 517 (1) (g) of the
Com. Code the respondent is duty-bound only to pay his share. But what the appellant had
petitioned for is payment for what they have contributed to the construction of the building. No
member can be forced to increase his capital without his will. Hence, the conclusion of the
appellate court is against the law.

Case 5. File no. 141361 The applicants first instituted an action against the respondents at the
FFIC. They have stated that as a result of serious disagreement and disputes arising between
them, they are unable to work together. And rather than dissolving the company, they petitioned
the court to rule for the expulsion of the respondent upon the payment of his share by
analogizing Art. 261 of the Com. Code. The respondent argued since there is no provision as to
the expulsion of a member from PLC, the suit shall be dismissed for lack of cause of action. The
lower court in its reasoning stated that PLCs are categorized under companies, and are usually
formed between family members or close partners. Beside unlike share companies they do not

follow a strict rule of formation. However, Art. 261 of the Com. Code cannot be used by analogy

189 Addis Mela PLC vs. Sersenga Welchefo (File No. 192946) (FHC Lideta Division Appellate Commercial Bench)
(November 6/2017).
190 Mr. Sabir Argaw et al (5 persons) vs Mr. Chala Geletu (File no. 141361) (FSCCB) (Unpublished July 6/2018).
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to effect expulsion of members under PLCs. And concluded that the action has no cause of
action. The plaintiffs appealed to the FHC but the decision of the lower court was confirmed.
Then they lodged an application to the FSCCB. The FSCCB framed issue on whether Art. 261 of
the Com. Code is applicable for the expulsion of members under PLCs or not and whether or not
such suits lack cause of action. It stated that, from the cumulative reading of Arts.10(1), 213, and
227 of the Com. Code it can be inferred that Ordinary Partnership does not have the attributes of
other BOs and cannot engage in business activities listed under Art. 5 of the Com. Code. Also, as
per Art. 10(1) except Ordinary Partnership the other types of BOs are commercial in nature. This
reaffirms the interpretation that provisions of ordinary partnerships do not apply to PLCs.
Furthermore, while the law under Arts. 261 and 279(1) expressly states that members of
Ordinary Partnership and Joint Venture can be expelled by the decision of the court, the
provisions on PLCs are silent to this effect. Joint Venture does not have legal personality and
also it is not registered. If the behavior of one of the members creates a problem since it is
established between close persons the law clearly empowers courts to rule on expulsion. To the
opposite, one of the salient features of the provisions on PLCs is minority shareholders
protection. The right to stay in membership is a fundamental right. Unless the member by his/her
own motion wants to exit from the company, courts cannot decide for the expulsion of a member
based on his/her personal behavior. Shareholders can agree under the MOASs or AOAS on how to
regulate a member whose behavior/conduct obstructs the works of the company and it is for this
reason that the legislature intentionally failed to expressly state expulsion and the rationale of the
law is protection of the minority shareholder. Expulsion from PLC is only possible when the
member fails to discharge its duty and this has to be enforced also as per the AOAs, MOAs, and
the law but not on the personal behavior of the member. For the aforementioned reasons, the

court concluded confirming the lower court’s decision.

However, the absence of cross-reference as to the application of provisions of Ordinary
Partnership and Joint Venture does not lead to the conclusion that we cannot apply Arts. 261 and
279 of the Com. Code to rule on the expulsion of members from PLCs for a substantial cause.
The court has shown that PLCs share both the attributes of partnerships and SCs if so, these
provisions have to be applied by analogy. But it concluded that we cannot apply Arts. 261 and
279 by analogy. This clashed with its own stand. Moreover, it cited Arts. 213 and 217 of the
Com. Code and stated that Ordinary Partnership cannot engage in commercial activities listed
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under Art. 5 of the Com. Code so that the two provisions should not be applicable for PLCs. But
it failed to justify why the provision of Joint Venture Art. 279 is not used by analogy since it can
engage in commercial activities. The rationale of the law in classifying BO as commercial and
non-commercial is not intended to exclude ordinary partnerships from engaging in profit-making
activities. Rather it is intended to make the distinction between liberal professions established
for-profit and other business entities typically established for profit. Furthermore, it is those
activities listed under Art. 5 of the Com. Code which makes typical business activities. But in
today’s Ethiopia, there are thousands of other business activities that are not listed under Art. 5
of the Com. Code. This makes the classification of BO as commercial and non-commercial
unclear. One of my interviewees argued that since PLCs share the attributes of partnerships the
silence of the provision of the Com. Code on PLCs as to expulsion of a member may be to avoid
redundancy. By allowing expulsion of members from partnerships the law gives protection from
dissolution and the argument that we shall not apply Art. 261 of the Com. Code by analogy to
PLCs that has great economic value than a partnership is not sound. Besides, the reference under
Art. 542 of the Com. Code as to the application of provisions of other BOs for dissolution of
PLCs which is a harsh remedy implies that we can also apply it for expulsion and withdrawal
which has a less drastic effect than dissolution.'®* So long as the fault committed by a member
causes/ will possibly cause damage against the company and members it must result in dismissal.
Otherwise, by the fault of a single member, employees of the company, creditors, and other
members of the PLC could pay a price. The FSCCB has to reconsider its stand on similar other
cases that it entertains in the future and clearly allow withdrawal and dismissal of members. So

that the decision of lower courts can be predictable.

In addition, despite the fact that staying in membership is a fundamental right it shall not be
considered as an absolute right. Every right has its own limitation. Therefore, expulsion shall be
allowed if there exists a substantial ground. The conclusion of the cassation division in stating
that courts cannot rule for expulsion based on the personal behavior of the shareholder is against
its stand that they can decide for expulsion in case the shareholder fails to discharge his duty.
Furthermore, it has stated that minority shareholder protection is the salient feature of the

provisions on PLCs. This is against the facts on the ground. The provisions of the code on PLCs

191 Interview with Mr. Keneaa Kitata, Judge at FSCCB (Addis Ababa 22 April 2020)
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are not comprehensive and less capable to protect the interest of minority shareholders. In

worsening the problem, it leaves the members for the sole judicial remedy i.e., dissolution.

However, most of the judges that the researcher has interviewed do not agree with this decision.
They challenge that shareholders should be given the opportunity for willful withdrawal and
expulsion for a substantial cause and the law shall be amended to this effect. They further argue
that until the Com. Code is amended since PLCs are an association of capital and persons, the
provisions of the code on the partnership, SCs, and general provisions on BOs has to be
implemented by analogy.'®? Despite their personal stand on the issue judges of the lower courts
have told the researcher that they are implementing this decision of the cassation bench just
because it is binding.?*® Closing the door and leaving shareholders without option discourages

investment, affects the interest of employees, and ultimately the national economy.*%

Nevertheless, the cassation division has also passed another judgment which is contrary to this
decision.'®® The detail is discussed under case 6.

Case 6. File No. 169132'% in this case the FSCCB confirmed the judgment rendered by the
Oromia Regional State courts. The litigation has started at the High Court of Adama Special
Zone. The respondent at the cassation bench was a plaintiff in the lower court. In its statement of
claim, it has stated that the defendants in violation of the AOA and Arts. 243, 244, and 292 of the
Com. Code has established a PLC which has engaged in the same business and tunneled the
employees and customers of the plaintiff to the newly established company. Furthermore, by the
deceitful act of the defendants, they were forced to terminate the contract of rent and leave the
premises where the business was conducted and the defendants have continued the business
overtaking the premise. As a result, it petitioned the court to order the dismissal of the defendants
from membership. Though, the defendants denied the allegation the court has proved its
truthfulness and ordered for their dismissal. They have appealed to the appellate and cassation

bench of the regional supreme court but it was dismissed. Therefore, they have lodged a petition

192 Interview with Mr. Meka Nesru (n 179); Interview with Mr. Keneaa Kitata (n 191) and Interview with Mr.
Ashenafi Lemcha (n 168).

193 Interview with Mr. Meka Nesru (n 179); Interview with Mr. Ashenafi Lemcha (n 168).

19 Interview with Mr. Ashenafi Lemecha (n 168); Interview with Mr. Meka Nesru (n 179), Interview with Mr.
Keneaa Kitata (n 191).

195 Mr. Bakana Gama et al (2 persons) vs. Holly Engel School PLC (n 196).

19 Mr. Bekana Gama et al (2 persons) vs. Holly Engel School PLC (File No. 169132) (FSCCB) (August 1/2019).
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to the FSCCB for the reversal of lower court’s judgment. Then the FSCCB in its reasoning, it has
pointed that as per Art. 244 of the Com. Code any member either for his own or the interest of
third parties cannot engage in activities that are detrimental to the interest of the company. Since
it has been proved that they have been engaged in such activities as per Arts. 244 and 261 of the

Com. Code the decision of the lower courts is right and affirmed it.

This decision is contrary to the decision it rendered on file no. 141361. Although changing prior
binding decision has to be adjudicated by 7 judges'®’, the same 5 judges who has ruled on the
previous case have rendered another decision on the same issue. In confirming the decision of

the lower court, contrary to its prior decision it has also referred to Art. 261 of the Com. Code.

All the above cases prove that besides the silence of the provisions of the Com. Code on PLCs,
there are many suits instituted to effect either withdrawal or dismissal of members. Furthermore,
as it has been reflected in the decision of courts that there are different stands on the subject
matter. Even the FSCCB has shown different stand on the issue.

197 Federal Courts Establishment Re-Amendment Proclamation (no 17) Art. 2
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CHAPTER FOUR
CONCLUSIONS AND RECOMMENDATIONS

4.1. CONCLUSIONS

Due to its easiness of formation, management and limited liability PLCs constitute the
highest number of companies in Ethiopia. PLCs are established among family members,
friends, and close business partners who have strong trust, mutual understanding,
fiduciary, and faith to work in cooperation. Members can be also managers or employees
in the PLC. In this regard it resembles partnerships. Shareholders’ liability is also limited
to its asset and members are liable only to the extent of their contribution as such it looks
a lot like SCs.

But it must also be taken into account that the good relationship in the early days of its
formation between the shareholders of PLCs may deteriorate for different reasons.
Situations may happen in which members who are also managers or employees of the
PLC may mismanage and misappropriate the property of the PLC or majority
shareholders may also arbitrarily oppress the minorities. Furthermore, irrespective of the
number of shares that members have trust, loyalty, and fiduciary that have brought them
to work together may be lost and result in serious disagreement. When these
circumstances happen, a dissatisfied member may want to willfully withdraw upon
receiving the value of his fair share. The other members may also want to expel a
member who is the source of the grievance to keep the company safe. Even though,
members are free to design on how to address such issues under the MOAs and AOAs the
good relationship in the early days of formation obstructs them to plan in advance.
Effectively addressing problems arising under PLCs has an important role in determining
the level of countries' capacity in attracting investment and their economic stability. To
this effect, different countries around the world have developed various remedies.
German law which is the most exacting when compared to the UK, US, and French laws
recognizes withdrawal and expulsion for a substantial ground. The UK and US have also
developed equitable remedies that enable the dissatisfied member to withdraw i.e.,

appraisal right and unfair prejudice remedy respectively.
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» Under the Com. Code of Ethiopia free transfer of share is restricted between members
only. Transfer of one’s share to an outsider requires at least the approval of majority
members who own ¥ of the capital. In most cases, it is very difficult to secure the
majority’s consent. Therefore, the shareholder despite proving substantial cause cannot
withdraw willfully. Furthermore, no legal framework is provided to empower the
aggrieved members in the interest of the company for a substantial cause to expel a
member who is the source of the dissatisfaction. The method of assessment of payment is
also not dealt under the provisions of PLCs.

» The only remedy for shareholders who have an irreconcilable grievance is to request for
judicial dissolution. As long as there is a good cause the court will order dissolution.
Since, this remedy brings an end to the life of the company, in many jurisdictions
including Ethiopia, it is considered as a harsh remedy. Shareholders cannot any longer
collect the fruit of their investment, employment contracts will be terminated and the
government cannot collect income tax. This all ultimately discourages investment,
negatively affects the national economy, and results in social crises.

» Though, the draft Com. Code is silent as to dismissal of members, under Art. 543 it
makes a cross reference to Art. 413 which deals about withdrawal of members from SCs.
When the PLCs is converted or amalgamated the dissenting shareholder can withdraw.
Despite, the insufficiency of this remedy for PLCs problems in Ethiopia, the withdrawing
member cannot transfer his share to an outsider for any convenient price.

> Despite the absence of a legal framework under the Com. Code for willful withdrawal
and/or expulsion, members of PLCs usually institute a court action to this effect. Besides,
the decision of Federal Courts regarding these issues are not predictable and consistent.
Some of them decide that dismissal and/or withdrawal of members from PLCs have no
legal framework and suits to this effect do not have a cause of action. Others, despite the
absence of legal framework by analogical interpretation of the general provisions on
BOs, partnerships, and SCs render a judgment for withdrawal and/or dismissal of
members upon a substantial ground. Even the decisions of the FSCCB which is meant to
ensure uniformity and certainty in the interpretation of laws are not predictable and it

became a source of confusion among practicing lawyers, lower courts, and clients.
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42. RECOMMENDATIONS

Solutions for problems in PLCs have to consider both attributes that it share with
partnerships and SCs.

Short of dissolution personal matters related to the shareholder, matters related to the
conduct of other shareholders, or the company that constitutes substantial cause has to be
incorporated under the Com. Code as grounds of withdrawal and dismissal of members
from PLCs. Personal matters such as serious financial need, a prolonged illness that can
potentially hinder the shareholder from discharging his duty of membership or relocation
abroad, etc. have to be considered as substantial causes. Conducts of the other
shareholders such as the arbitrary decision of the majority shareholders to reinvest
dividends, oppressing minorities by pushing them out of management, or irrespective of
the number of shares that the shareholders owe, continuous disagreement between them
resulted from mistrust, non-cooperation or other grounds have to be included as a
substantial cause. Furthermore, lack of long-term return of shareholding or a change in
the purpose for which the business is established for that entails additional risk has to be
incorporated too.

The personal character of the shareholder that results in serious disagreement, failure to
discharge the duty of membership, lack of creditworthiness, etc. that can potentially
obstruct the business from achieving its purpose of establishment has to be incorporated
as a ground for dismissal.

The legislative amendment has to consider also willful withdrawal and dismissal where
the members of the PLC are only two. In such instances, either the withdrawing or the
remaining shareholder has to be given the opportunity and reasonable time to substitute
another member and comply with the minimum legal requirement. But if they have
defaulted to do so since the minimum number of members have to be two dissolution will
be the only remedy. This has to be applicable in the case of dismissal too.

Besides, the method of assessment of payment for the withdrawing and/or expelled
member shall be clearly incorporated and it has to be assessed based on the actual value
of members share in the company including the share in the profit. Hence, the draft Com.
Code has to consider and incorporate these points. The legislative amendment will have a

far-reaching impact to ensure consistency in the decision of courts.
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» The aforementioned possible grounds have to be incorporated in the form of illustrative
lists. These can serve as guidelines for the courts in deciding on what constitutes a
substantial ground. Besides the legislative measures that shall be taken, since it is
inevitable to leave room for courts in deciding what constitutes a good cause they have to
be dictated only by the spirit of the law and their professional ethics that ultimately
ensures impartiality and justice.

» Specialized commercial benches have to be organized in all levels of Federal Courts and
the appointment of judges in these benches have to consider their area of specialization.
This enables commercial cases to be entertained by experts who can better understand
commercial matters and commercial legislations.

» Until legislative measure is to be taken the writer recommends that the Cassation Bench
since its decisions have the effect of precedence it has to reconsider its position in future
cases and has to clearly decide that withdrawal and expulsion of members of PLCs are
allowed so long as there is substantial/good cause. An organized system of accessing
such decisions for all levels of courts including the cassation bench itself shall be
implemented. Though the FSC must publish all the decision of the cassation bench only
selected cases are being published. Since this has contributed to the rendition of
contradicting decisions in the same issues it requires serious attention. Furthermore,
courts of all levels taking into consideration the characteristics that PLCs commonly
share with partnership and SCs have to analogically apply the general provisions on BOs,
Partnership, and SCs to effect withdrawal and dismissal. Decisions of the courts have to
be consistent to ensure predictability and consistency in the justice system.

> Implementing the aforementioned measures enable to plug in the legal and practical
problems. This, in turn, highly promotes investment, facilitates the national economy

development, ensures social stability, and ensures justice.
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Supreme court Cassation Bench) (July 6/2018).

15. Sersenga Welchafo vs. Addis Mela PLC (File No. 162470) (Federal Supreme Court

Appellate Bench) (November 8/2018).

Interview

1. Interview with Mr. Abiy Mohamed, Director of Share Companies and other Business
Organizations Directorate, Ministry of Trade and Industry (Addis Ababa 21 April 2020).

2. Interview with Mr. Ashenafi Lemecha, Judge at Federal First Instance Court Arada
Division Commercial Bench (Addis Ababa 12 March 2020).

3. Interview with Mr. Keneaa Kitata, Judge at Federal Supreme Court Cassation Bench
(Addis Ababa 22 April 2020).

4. Interview with Mr. Meka Nesru, Judge at Federal First Instance Court Lideta Division
Commercial Bench (Addis Ababa 20 April 2020).

5. Interview with Ms. Meseret Ayalew, Attorney and Consultant at Law (Adiss Ababa 23
April 2020).

6. Interview with Mr. Negash Kidane, Judge at Federal High Court Lideta Division

Appellate Commercial Bench (Addis Ababa 22 April 22/2020)
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ANNEX

Interview Guidelines

Questions for interviews with the key informants

Name

Status

e e reeneeseeenseesneenne. (Optional)

Profession ......ooeveeneeee e

EXPerience .......ccvuvvuiiiiiiiiiiiiiie e

1.

Is there any legal framework for willful withdrawal and/or dismissal of members from
Private Limited Companies under the Commercial Code of Ethiopia?

What are the problems faced by the business community as a result of the failure of the
Commercial Code to regulate the issue of willful withdrawal and/or dismissal of
members for the Private Limited Company? If any?

What are the problems faced by the courts (judges) as a result of the failure of the
Commercial Code to regulate the issue of willful withdrawal and/or dismissal for the
Private Limited Company? If any?

How are the courts resolving the issue of willful withdrawal and/or dismissal of members
from Private Limited Company? Are the decisions of the courts in this regard consistent?
If any?

How about a Company that has two members with equal shares? Do the courts accept
the claim brought by one of the members to expel the other member? What are the major

problems in this regard? If any?
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6. How do you see the decision of cassation decision under file no. 141361 and file no.
1691327 Do you think the statement of claim submitted to the court of law requesting the
dismissal of a member lacks a cause of action? If any?

7. What are the payments effected for withdrawing /expelled members of Private Limited
Company in the current practice of Ethiopian courts? How are their payments calculated
practically? How should their payment be calculated or be effected? What are the major
problems in this regard? If any?

Thank You for your time and response.

55



Addis Ababa University ARA AN RYFICH 4

School of Law S @7 FUCT 0
Date:
e e

To:-
\

Dear Sir/Madam:

year graduate student in the Law School of
Addis Ababa University. This student is writing LL.M Thesis on the title”

i
Abdi Jibril} \
Head, Schogt;

Tel+251-011 1239736/+251-1 1221100 Ex.108, Fax.+251.1 1-124 36 97,P.0.Box 1176
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A%N0 ANA RYTICHA:

Addis Ababa University
&7 TUCT 0

School of Law

To:- Mmﬁﬁ&&%
Dear Sir/Madam:

#%{fﬂ g&ﬁd’!& isa 0%/? /@/ }lar graduate student in the Law School of
Addis Ababa University. This student is writing LL.M Thesis on the title” &( QDZ f?éz /
5 " < /’

AL ) A VIR IO, aANA__glt, Of YL, 7420 J i &V s 08,
& WAL/ O 4 :&A../’/’A.( U 14/;’4 5”“”4; aeI! Thy 29 gup 1/
“. We would appreciate if the above-mentioned student is given access to you collections and/or

resources in accordance with the arrangements the student may make with your good office.

Thanking you for any assistance you may provide to the above-named student!

Head, Schogiféi}?ﬁé

Tel.+251-011 1239736/+251-11-221 100 Ex.108, Fax.+251-1 1-124 36 97,P.0.Box 1 176
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