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CHAPTER ONE 

1. INTRODUCTION 

1.1. Abstract 

Among the core international human rights treaties adopted at the UN level, the CRC is 

unique for exclusively dealing with the rights of children. The insh·ument, however, is 

devoid of an international Complaints Mechanism. Consequently, children are not 

entitled to present claims alleging violations of their rights at an international level and 

get remedy. Analyzing the detrimental impact that absence of international Complaints 

Mechanism under the CRC may pose on children, the HRC of the UN made a landmark 

decision in June 2009 through adopting a Resolution (A/HRC/RES/11/1) which 

established an inter-governmental OEWG having the mandate of exploring the 

possibilities of establishing Communications Procedure for the CRC In March 2010, the 

HRC made another Resolution (A/ HRC/RES/13/3) and empowered the OEWG to 

prepare a draft Optional Protocol that provides Communications Procedure for the 

CRC Pursuant to this Resolution, the OEWG prepared a draft Optional Protocol and 

presented it to the HRC Scrutinizing its contents, the HRC adopted the draft on 17 June 

2011.The instrument wi ll be presented for signature, ratification and accession if it gets 

final approval by the General Assembly of the UN in December 2011 . 

Admittedly, children are vulnerable groups of the society. Accordingly, an international 

Complaints System devised for children is expected to take in to account the special 

nature of children. This research will assess the draft Optional Protocol of the CRC 

adopted by the HRC and examine whether the key Procedures introduced in to the 

draft (i.e., Individual Communications. Inter-State Communication and Inquiry 

Procedure) incorporate provisions that take in to account the special status and 

vulnerabilities of children. The research will also scrutinize other provisions of the draft 
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having important implication on the application of the key Procedures of the Optional 

Protocol. 

Key Words: draft Optional Protocol, Communications Procedure, Children's rights, 

remedy, special status, vulnerability. 

1.2. Background 

The CRC is an innovative international instrument that deals solely with the rights of 

children l It was adopted in response to appalling atrocities perpetrated against 

children in the form of abuse, violence, neglect and exploitation.2 There was also a need 

to ameliorate serious violations of rights inflicted on children as a consequence of 

deficient health care, limited opportunity for basic education, sexual exploitation and 

involvement in armed conflicts3 The CRC is also augmented by two Optional Protocols: 

the OPSC and the OP AC, designed to address sexual exploitation and recruitment and 

use of children in armed conflicts respectively4 

Even if the adoption of the CRC may signify a step forward in the recognition of the 

rights of children, it is not an end in itself. In order to make children beneficiaries of the 

rights guaranteed under the instrument, it is quite indispensable to complement it with 

a well established monitoring system. Monitoring mechanisms generally play 

significant role in developing a mea ningful international human rights system. Without 

effec tive monitoring mechanisms, countries that ratify or accede to specific human 

rights instruments wi ll not be in a better position to assess their own performance in 

1 The CRC was adopted by the UN General Assembly Resolution 44/ 25 of 20 November 1989.1t entered 

into force on 2 September 1990 

2 UN ICEF, 'Hand Book on the Optional Protoco l on the Sa le of Children, Child Prostitution and Child 

Pornogra ph y' ,(UNICEF, 2009). p.l 

' Ol-ICHR, Fact Sheet No.7/ Rev.1:Complaints Procedure' p.l 

, Both instruments were adopted by the UN on May 25.2000 and entered in to force in 2002 
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promoting effective realization of the enumerated rights,S It will also become difficult to 

hold States accountable for failing to implement the rights guaranteed in the 

instruments 6 From the vey outset, many States do not have an independent internal 

mechanism to guarantee adherence to standards that govern the treatment of 

individuals? International monitoring, hence, is central to ensure that human rights are 

fully realized in the domestic spheres of such States, 

In view of this, the core UN treatiesB have adopted mechanisms that help to monitor the 

implementation of human rights guaranteed in to them, The monitoring process is 

carried out by the treaty bodies (Committees) es tablished under the instruments, 

Among the major mechanisms the Committees use to monitor the implementation of 

the instruments includes Complaints Procedure (hereafter Communications Procedure 

or Complaints Mechanism),9 Such Procedures introduced in the treaties, in general, 

enable individuals to present grievances alleging violations of their rights enumerated 

in the h'ea ties to the respective Committees.10 The Committees, through receiving such 

complaints, carry out quasi-judicial adjudication and help the victims to obtain 

redress]] 

It is, however, regrettable that the monitoring mechanism of the CRC does not 

employ Communications Procedure as a means of monitoring the implementation of it 

5 Andrey Chapman, 'A "violation Approach" for Monitoring the International Covenant on Economic, 

Social and Cultural Rights'(1996), 18 Hllmnll Rights Quarterly1 pp,23-26,at.23 

6 ibid 

7 Patricia Watt, 'Monitoring Human Rights Treaties',p,215,Available at <http:; / www.edocfind.com.> 

accessed on 09/04/2011 

8 The core UN trea ties are ICRO,ICCPR,ICESCR,CEOAW,CAT,CRC,CRPO,CMW and CEO 

9 Patricia Watt, supra note 7, p,215 

10 OHCHR, su pra note 3, p.2 

11 ibid 
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by States Parties. Various authorities have maintained that providing an international 

forum for children to present their case will enhance the protection accorded to children 

under the CRC and its Optional Protocols.12 The CRC monitoring system, however, is 

devoid of such system. Hence, individuals / groups of individuals are denied the 

opportunity to present their claims at times when violations of their rights guaranteed 

in the CRC and its Optional Protocols are perpeh'ated against them. Consequently, the 

monitoring mechanism envisaged in the CRC has been criticized for being incomplete 

and ineffective.13 

Perhaps, it is not difficult to contemplate that the absence of Communications 

Procedure in the CRC monitoring system may, by rendering the overall monitoring 

process to be incomplete, obviously oblitera tes the monitoring process and leads to the 

neglect and disrespect of the rights of the child by member States. It may also make 

victims of violation of the rights helpless, at least theoretically, and undermine the 

culture of respect of the rights of children by world States. 14 

Without Complaint Procedures, achieving the MDGs may also be chalienging.1S Six of 

the MDGs (except Goal 1 and Goal 8) can only be met if the rights of children to health, 

12 Nevena Vuckovic Sahovic, 'Feasibili ty of a Communica tion Procedure under the Convention on the 

Rights of the Child ' (2009), Available at http://www2.ohchr.org/english/ bodies/hrcouncil/ OEWG/ 

2ndsession.htm, accessed on 11/04/2011 see also Kilke lly Ursula, 'The Best of Both Worlds for Children's 

Rights? Interpreting the European Convention on Human Rights in the Light of the UN Convention on 

the Rights of the Chi ld ' (2001),23 HlImall Rights Quarterly2, pp.308-326,at 310 

13 The Crad le-The Children Foundation, Available at <http:j / www.edocfind.com.> accessed on 

09/04/2011, p.2 see also Ursu la Ki lke Jly above, p.311' 

14 ibid 

15 The eight goals of the MDGS are: Goa l 1: Eradicate extreme poverty and hunger Goal 2: Achieve 

universal primary education Goal 3: Promote gender equali ty and empower women Goal 4: Reduce ch ild 
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education, protection and equal ity are protec ted.1 6 Many States of the world, especially 

those in Africa, however, are not fulfilling these rights. Studies conducted in 2007, for 

example, have revealed that despite the explicit requirement of the eRe to make 

primary education compulsory and ava ilable free to all children, one in four primary 

school age children in Africa have been found to be outside the formal education.17 

Besides, equal access to education in the early years remains a distant target in 

Northern and sub-Saharan Africa .18 The right of children's to health guaranteed under 

Article 24 of the eRe is not similarly protected in most States of Africa. Large numbers 

of children are daily infected with HIV. In 2008, central, eastern, southern and western 

Africa accounted for ninety one percent of all new HIV infec tions among children 

globally.19 However, there is limited free or affordable access to anti-reh·oviral 

trea tment for children living with HIV.2o Diarrheal diseases, malaria, pneumonia are 

still causing the deaths of a number of children in Africa21 

The right to pro tection of African children is likewise not respected . Physical, sexual 

and psychological abuse of children in the form of sexual assault and rape, early 

marriage, female genital mutilation! cutting and other harmful trad itional practices 

including ritual killings of children, child labor, child trafficking and abduction, 

institutional violence and abuse, recruitment of children in to armed forces and militia 

mortality Goa l 5: Improve maternal hea lth Goal 6:Comba t HIV / AIDS, malaria and other d iseases Goa l 

7:Ensure environmental sustainabili ty Goa l 8: Develop a global partnership for development 

16 UNICEF: The Millennium Develop ment Goals: They are about Children'(2003),p.4,Avaiiable at 

www. unicef.org ,accessed on 15/08/2011 

17 Africa n Union Co mmission, The State of Africa's Children Report (201 0), p.61 

18 U.N, 'The Millennium Development Goa ls Reporr (2011 ),p.21 

19 Ibid,p.49 

'0 The African Child Policy Forum, ' In the Best Interests of the Child : Harmonizing Laws in Eastern and 

southern Afri ca'(2007,p.50 

21 U.N, supra note 18, p.25 

5 



groups are widespread and persistent in Africa. In order to attain MDGs, such serious 

violations of children's rights need to be addressed. This requires the establishment of 

an effective international monitoring mechanism of the implementation of children's 

rights. Introducing Complaints Procedures under the CRe, in this regard, will greatly 

help in triggering the monitoring mechanism of the CRC and enhancing the 

implementation of the provisions of the CRC by States. This will, in turn, assist States' 

endeavor in attaining the MDGs. 

It is interesting to note that the possible challenge the absence of Complaint Procedures 

may pose on the enjoyment of children's rights guaranteed under CRC has been 

critically considered by the UN. Through the Resolution it adopted in June 2009 

(A/HRC/RES/11/1), the HRC of the UN decided to establish an OEWG to explore the 

possibility of elaborating an Optional Protocol to the CRC to provide a 

Communications Procedure.22 Pursuant to this Resolution, the OEWG underwent 

deliberations in December 2009 (from 16 to 18 December 2009), and then, the Chair­

person Rapporteur of the OEWG carne up with a proposal for a draft Optional Protocol 

(first draft) to be used as a basis for the forthcoming negotiations.23 This draft was 

critically considered during the second session of the OEWG which was held from 6 to 

10 December 2010 (first part) and from 10 to 16 February 2011 (second part)24 On the 

22 For the lull account of the substance of the Resolution, visit <http://www2.ohchr.org /english/ 

bodies/ hrcouncil /OEWG/ index .htm> 

23 Proposal for a Dmft Optional Protocol prepared by the Chairperson-Rapporteur of the Opell-ended Working 

Croup on an Optiollal Prolocol 10 Ihe Convention on the Righls of the Child to Provide a COl1l nlflllicnliolls 

Procedure, U.N. Doc. A/HRC/WG.7/2/2. 

24 Report of Ihe Opell-ended Working Group all an Optional Protocol to the Convention on Ihe Rights of the Child 

10 Provide a COllllllll1licatiolls Procedure, U.N. Doc.A/HRC/17/36, p.5 
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basis of this discussion, a revised text (second draft) was issued. 25 On the last date of 

the meeting (on 16 February 2011), the Chair-person disclosed to the participants that he 

carried out amendments to the second draft taking in to account the points raised in the 

deliberations. The HRC adopted this document on 17 June 2011 .26 The final draft (the 

draft) will be presented to the General Assembly of the UN in December 2011 for final 

approvaJ.27 

1.3. Objectives of the Study 

i. General Objective 

The HRC of the UN, as noted above, has adopted a final draft Optional Protocol 

prepared by the OEWG. The draft is waiting final approval by the General Assembly of 

the UN. The general objective of the research, hence, is to critically assess the 

Communications Procedure under this final draft Optional Protocol. 

ii. Specific objectives 

Some of the specific objectives of the research are: 

I. To consider whether the Communications Procedure under the draft instrument 

takes in to account the best interests of the child 

ii. To assess whether the provisions have drawn inspiration from other Complaint 

Procedures and incorporated elements that help to promote the interest of the 

child 

2S Revised Proposal for a Dmft Optional Protocol prepared by the Chairperson-Rapporteur of the Opm-ended 

Workillg Grollp a ll all Optional Protocol to the COllven tioll on the Rights of the Child to Provide a COlllnlllll icatiollS 

Procedure, UN. Doc. A/HRC/WG.7/2/4. 

26 Visit http: //www.crin .o rg/NGOGroup/ childrightsissues/ComplaintsMechanism/ 

27 ibid 
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iii. To know as to who is entitled to bring communications before the Committee on 

the Rights of the Child (hereinafter the CRC Committee). 

iv.To examine whether Interim Measures help to avoid infliction of harm on 

children while the CRC Comm ittee is considering communications. 

v. To evaluate whether the prov isions help to effectively handle complaints and 

dispense appropriate remedies. 

vi.To consider if the draft Optional Protocol has incorporated effective mechanisms 

of following up the implementa tion of the views and recommendations of the 

CRC Committee. 

1.4. Scope of the Study 

The scope of the research will be specifically limited to analyzing the prov isions of the 

draft Optional Protocol introducing Communications Procedure under the CRe. In 

particular, the research will explore the provisions of the draft Optional Protocol setting 

ou t the key Procedures; i.e., Individual Communica tions, Inter-State Communica tions 

and Inquiry Procedure. Other Frovisions of the draft having important implica tion on 

the applica tion of the above stated key procedures will also be su bject to scrutiny. In 

order to assess the provisions of the draft with wider perspective, moreover, the 

resea rch will examine the provisions of the dra ft in ligh t of the s tandards provided in 

the Commu nications Procedures established under the core UN treaties and regional 

human rights systems. The jurisprudence of the trea ty bodies of the core UN trea ties 

and the regional human right monitoring bodies may also be analyzed w henever 

appropriate. 

1.5. Significance of the Study 

The research work will ad vance the unders tanding of the concepts underlying 

Complaints Procedures and helps to scrutinize the provisions of the d raft Optional 
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Protocol in a broader perspective. By so dong, it will grea tly help to evalu ate and 

predict whether the draft Optional Protocol enables to properly monitor the 

implementa tion of the CRC and its Optional Protocols. As noted earlier, moreover, the 

draft Optional Protocol may ge t a binding effect if adopted by the General Assembly 

and gets ratification by States. Accordingly, the research work w ill, through bringing in 

to attention the possible impact of some aspects of the Procedures introduced in the 

draft, assists to proactively find out solutions for possible challenges that may accrue 

while applying the instrument. Furthermore, given the existing very limited researches 

on the final draft Optional Protocol, the research may serve as an important input for 

future discussions and research works that may be conducted in relation to the 

monitoring mechanisms of the CRe. 

1.6. Literature Review 

So fa r, very limited research works specifically ana lyzing the contents of this final draft 

instrument have been conducted. This might be partly caused by the very recent 

adoption of the instrument. The majority of literatures found in this regard emphasi7.ed 

on the Proposal for a draft Optional Protocol (first draft) prepared by the Chair-person 

Rapporteur of the OEWG and the subsequent second draft. 

Perhaps, the final draft, the main concern of this research work, is the outcome of 

developments underwent at the various stages of the delibera tions. Scrutinizing the 

works carried out in relation to the first and second draft of the instrument, hence, is 

essential to critically understand the existing lacuna in this regard . Among the 

prominent works carried out in relation to the first draft include comments adduced by 

the CRC Committee28 The Committee welcomed the adoption of the draft instrument 

2B COlll lllents by lI,e COll/lllittee on tlte Rigltts of tlte Clt ild on tlte Proposal for a Draft Optional Protocol prepared by 

tlte Cltairperson-Rapportellr of tlte Open-ended Working Grollp on all Optional Protocol to tlte Convention on tlte 

Riglt ts of tlte Cltild to provide a CO/'ll/'llllnications Procedllre, (UN.Doc. A/ HRC/ WG.7 /2/3) 
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and scrutinized various aspects of it. Regarding Article 1 of the instrument, w hich deals 

wi th the competence of the Committee, for example, it proposed the inclusion of a 

paragraph indicating that in all actions taken under the protocol, the Committee will 

favor the effective participation of the child and the fac t that his/ her views will be given 

due consideration. Besides, it recommended fo r the addi tion of a paragraph indica ting 

that the Committee will ensure the celerity of the Procedure. 

The Committee also underscored that Collec tive Communica tion Procedures will, inter 

alia, allow the Commi ttee to perform its own functions better in ensuring compliance 

wi th Convention obliga tions by allowing it to address a problem affecting an 

indeterminate number of persons in a single Procedure, rather than to engage in 

consideration of a series of similar communications arising out of the same situation. 

Hence, the Committee welcomed the inclusion of it in the draft instrument. The 

Committee, nevertheless, propounded that the provision dealing w ith Collec tive 

Communications should not limit the capacity to submit Collective Communications to 

those in consulta tive status with the ECOSOC. This w ill, pursuant to the Commi ttee, 

constrain the flexibility that the Committee may need to exercise. The provisions of the 

draft dealing with Interim Measures (Article 5), transmission of communica tions 

(Article 6), Friendly Settlement(Article 7), consideration of the merits (Article 8) and 

Inquiry Procedure (Article 10) were also the subject of scrutiny by the CRC Committee. 

NGO Groups have also commented on the dra ft prepared by the Chair-person of the 

OEWG29Like the CRC Committee, the NGO Group also welcomed the adoption of the 

draft instrument and examined the va rious prov isions of it in light of the standard set 

ou t under other In ternational Complaint Procedures. The group underlined that the 

draft should conform to the standards set out under international and regional human 

29 Available at < http: // www.crin.o rg/ resou rcesl infoDeta il. asp?ID~23481 &f1ag~report> accessed on 

10/ 03/2011 
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rights instruments. Apart from such general considera tion, the group has also examined 

the contents of the provisions of the draft. Scrutinizing the provisions of the draft 

dealing with competence of the Committee (Article 1(2)), for example, the group upheld 

the reaffirmation of the ' best interests' principle of the CRe. Nevertheless, the group 

added that the provision should make an explicit reference to the right of children to be 

heard guaranteed under the CRe. Regarding Articles 2(2) and 3(2) of the draft,30, the 

group opined that it should not permit States that are parties to the OPAC and / or 

OPSC to decline from recognizing the competence of the Committee. 

The group has also endorsed the application of the 'best interests' principle under 

Article 2(5) of the draft, which authorizes third parties to ac t on behalf of a child/ group 

of children. However, the group expressed concern that the general wording of the 

provision may be taken to imply the application of the 'best interests' principle wi thout 

soliciting the consent of the child. The group, therefore, opted for the application of the 

principle only if the Committee is not convinced that va lid consent of the victim child is 

secured. The group has also critically considered and commented on the provisions of 

the draft dealing with Collective Communications (Article 3),exhaustion of domestic 

remedies (Article 4),lnterim Measures (Article 5),procedural provisions (Article 

6,8,9,10), Friendly Settlement(Articie 7),Inquiry Procedures(Articie 10),protec tion 

measures(Articie 13) and reservations(Articie 19). 

Malcolm Langford and Sevda Clark have also conducted research work on the 

significance of having Communications Procedure under the CRC monitoring system.31 

30 Such provisions give discretion to States Parties to opt out of accepting the competence of the CRC 

Committee to consider indiv idual and collective com munications relating to the violations of the rights 

of children under the OPAC and OPSC 

31 Malcolm Langford and Sevda Clark, 'The New Kid on the Block: A Complaints Procedure for the 

Convention on the Rights of the Child ' (2010), 28 Nord ic Journal of [-ruman Rights 2 
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Upholding the adoption of Communica tions Procedu re under the CRe, the authors 

proposed the trea tment of the following issues under the Optional Protocol. Firs t and 

foremost, accord ing to their argument, the Optional Protocol should be crafted with 

careful consideration of the special status and vulnerability of children and the 

temporality of childhood. Best interest of the child, pursuant to their argument, should 

also be used to safeguard children from being abused by their representatives. They 

also added that the Optional Protocol to be adopted should accommodate In terim 

Measures and Inquiry Procedures. Tracing the contribution of Collec tive 

Communications system in protecting the rights of children, the authors, moreover, 

strongly advocated fo r the incorporation of this Procedure in the Optional Protocol. The 

inclusion of Collective Communications in to the Optional Protocol is also suggested by 

Peter Newe1l 32 He maintained that Commun ica tions Proced ure will enhance the 

effective protection of the rights of children. 

The remaining literatures mainly emphasized on the second draft. Among such 

literatures, the research work conducted by Langford and Clark,33 is of prominent 

importance. The authors, with a view to making the Proced ure effective for children 

and maintaining the normative legitimacy of the international human rights system, 

called for the amendment of some provisions of the second draft instrument. Among 

the provisions proposed by the authors to be amended concerns Article 2 of the draft. 

Pursuant to their argument, this provision should be amended to include the principle 

of 'non-discrimination' in addition to the ' best interests' principle. Concerning the 

prov isions dealing w ith Individual Communications (Article 6), the authors supported 

the granting of standing to individuals who had been victims while they were children. 

32 Availab le a t http) /www2.ohchr.org/english/ bodies/ hrcouncil /OEWG/2ndsess ion.htm accessed on 

10/03/2011 

33 Malcolm Langford and Sevda Clark, 'A Complaints Procedure fo r the Convention on the Rights of the 

Child : Commentary on the Second Draft' (2011 ) 
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They, however, criticized the provision for it allows opting out of substantive 

obliga tions under the two Optional Protocols to the CRC (i.e., OPAC and OPSC) . 

The above authors also expounded that the Collec tive Communications system 

included under the second draft is overarching for the protection of the rights of 

children for it benefits large group of victims in case systemic issues are at stake or the 

victim group lacks organizing capacity. The Procedure did exist in the first draft. 

Nevertheless, d uring revision, the Article dealing with it included a provision which 

undermines its key role. Pursuant to the added provision, if States have already 

recognized the competence of the Committee to receive and consider Collective 

Communica tions, they can w ithdraw from this responsibil ity at any time they wish. 

This provision, according to the authors, is problematic as it weakens the effectiveness 

of the instrument. The authors have also critically analyzed other aspects of the second 

draft dealing, among others, with admissibility (Article 9), Interim Measures (Article 8), 

Inquiry Procedures (Article 16) Friendly Settlement (Article 12) and the like. 

Yanghee Lee, former Chair-person of the CRC Committee has also explored the 

justifications for establishing Communications Procedures under the CRC and 

proposed the elements that should be included in the Optional Protocol 34 Lee 

attempted to demonstrate that there are a number of justifiable grounds fo r establishing 

Communications Procedure under the CRe. Pursuant to Lee's argument, the CRC 

contains unique rights that can not be found in other international instruments such as 

the right of the child to know and be cared for by parents, right to rest, leisure and play, 

and the right to preservation of identity. Accordingly, establishing Communica tions 

Procedure under the CRC helps to enforce these rights. Moreover, Communica tions 

Procedure will strengthen effective implementation and accountability of States parties. 

It also helps children to ge t redress for violations at domestic level. Establishing 

34 Ya nghee Lee, 'Communica tions Procedure under the Convention on the Rights of the Child :3cd 

Optional Protocol' (2010),18 IlIlen lntioll ol io/mlnI ofCl/iIrlrett 's Rights p 567-583 
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Communications Procedure for the CRC is also justified since regional human rights 

instruments, except the ACRWC were not designed with children in mind . Among 

regional instruments, only the ACRWC comprises provisions that excl usively deal with 

children. Indeed, there is no regional human rights mechanism in Asia, 

Lee finally proposed the contents of the Optional Protocol to accommodate the 

following: Regarding the scope of the Procedures, the Optional Protocol should 

comprise all the three instruments: the CRC, OPAC and OPSe. Under Individual 

Communications, the Optional Protocol should permit individuals to present claims on 

behalf of others despite the absence of consent if the author can justify acting without 

such consent. The Optional protocol should, in addition, include Inquiry Procedure. 

Although Collective Communications are not accepted under other UN trea ties, Lee 

argued, it would be valuable to have it under the CRe. Introducing Interim Measures 

will also be important. Lee further added that admissibility requirements should 

include the standard requirements such as exhaustion of domestic remedies rule or 

denying admissibility if the case has or is being examined under another Procedure. In 

so far as reserva tions are concerned, Lee insisted that the Optiona l protocol should not 

permit reservations. 

Sara Lembrechts has conducted research specifically referr ing to the final draft Optional 

Protocol adopted by the HRC of the UN.35 The research in general assessed whether the 

newly negotiated Optional Protocol to the CRC will help to translate children's rights 

from principle to practice. In so doing, the research first identified the reasons for the 

necessity and desirability of a communications Procedure for the CRe. It based the 

justifications for establishing Complaints System under the CRC on the rights of a child 

" Sara Lembrechts, 'Translating Children's Rights from Principles to Practice: An Evaluation of the Third 

Optional Protocol to the Convention on the Rights of the Child Providing a Com munications 

Procedure'(2011), (LLM Honors Dissertation, Maastricht UniverSity, Faculty of Law) 
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to a remedy guaranteed under international instruments and argued that the new 

Optional Protocol constitutes a necessary and desirable means to fulfill the child 's right 

to an effective legal remedy. 

Among the primary reasons for establishing Communica tions Procedure fo r the CRC 

stated in the research is absence of adequate mechanisms for children to prov ide 

remedies for child rights violations. Due to the absence of international complain ts 

mechanisms under the CRe, children are forced to rely on the existing regional and 

universal Complaints Mechanisms. However, even when such mechanisms are open for 

children and their representa tives, they are not adequa te to provide remedy fo r 

viola tions of the full range of children's rights. The crea tion of a beneficial international 

climate has also been traced in the research as a favorable condition for establishing 

Communications Procedure for the CRe. According to this reasoning, the international 

community so far perceived ESC rights as non-justiciable. This mindset retarded the 

adoption of complaints mechanism under the CRe. Fortunately, this view has changed 

with the debate preceding the recent adoption of the Optional Protocol to the ICESCR. 

Thus, the adoption of Communica tions Procedure for the CRC will not be fru strated 

with arguments challenging the justiciability of ESC rights of the CRe. The other reason 

for the adoption of Complaints System for the CRC relies on the potential added value 

it may introduce on the existing monitoring and implementation of the CRe. The added 

value indica ted in the research are: enhancing the international recognition of children 

as rights holders, development of jurisprudence on the applica tion of the CRC and 

improving access to justice. 

In the research, it is argued that children under the CRC are viewed as: i. seeking 

protec tion and participation, w hose vulnerability and autonomy should be balanced in 

accordance with their evolving capacities ii . In need of being free from discrimination 
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and iii. Subject of justiciable human rights. The research then expl ored whether these 

elements are adequately incorporated in the new Optional Protocol. 

Regarding the first element, the research found out that the new Optional Protocol 

under Article 2 contained all the three principles (i.e., the best interests principle, 

participation and evolving capacities of a child).This indica tes that the OEWG has made 

a fair attempt to balance protection, participa tion and evolving capacities in the new 

Procedure. The second element, as discussed in the research, comprises a two fold 

obligation. It not only requires States to refrain from any action which would violate 

any of the rights of a child under the e Re (negative obligation) but also imposes a duty 

on them to actively take whatever measu res are necessary to enable individuals to enjoy 

and exercise the relevant rights (positive obligation to ensure).When viewed in light of 

these obligations, the new Optional Protocol has made some remarks on the negative 

duty under Paragraph 2 of the Preamble through requiring States Parties to refrain from 

trea ting children differently on the basis of the grounds mentioned in the Paragraph 

when they seek access to the remedy established by the new Optional Protocol. The 

positive obligation, pursuant to the explanation made in the research, however, is not 

reflected in the new Optional Protocol. 

In examining w hether the third element is addressed in the new Optional Protocol, the 

research underscored that the permission of bringing communications alleging breach 

of both ESC rights and civil and political rights is instrumental. Nevertheless, the 

Optional Protocol has not fully recognized the justiciability of ESC rights as it subjects 

them to a ' reasonableness' test. Given this special standard of review for ESC rights, it 

would be unlikely for the indivisibility, interdependence and interrelatedness of all 

human rights reaffirmed in the Preamble to be translated in to practice. 
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The research finally considered whether the new Optional Protocol upheld child 

friendly mechanisms and incorporated the special needs of children. In view of this, the 

research evaluated the new Optional Protocol in light of the Guidelines on Child 

Friendly Justice adopted in May 2011 by the Council of Europe (COE).The research 

presented an argument that the Optional Protocol will avoid that the legal system it 

creates becomes 'more a source of additional trauma than a remedy for children ' if it 

takes the special care of the rights and needs of children. The research outlined cri teria 

for determining whether child friendly justice system is given effect under the new 

Optional Protocol. To this end, it listed five aspects of child friend ly justice system: The 

child's right to knowledge and information ii. The timing of the Procedure iii. The 

child ' s safety iv. The protection of the child 's privacy and v. The extent to which the 

filing of a complaint as it stands today is adapted to children. 

On the first aspect, as indicated in the research, the Guidelines of the COE provide that 

from their involvement with the justice system, children should be promptly and 

adequately informed. Tn practice this is broad task covering a wide spectrum of 

requirements, going from the content of knowledge and information to child friendly 

ways of information. In the Optional protocol, the requirement is insufficiently dealt 

under Article 17 and many aspects of what is provided under the Guidelines of the 

COE are lacking. Concerning the second aspect, the Guidelines of the COE provide that 

the urgency principle should be applied to provide a speedy response and protect the 

best interests of the child, while respecting the rule of law." The research, in evaluating 

the Optional protocol on this aspect, examined time frames included in the Optional 

Protocol. It argued that the time frame prescribed for bringing communications after 

exhausting local remedies is aga inst the interest of children since children may not be 

well informed about the ex istence and possibilities of the Communications Procedure or 

might face other hurdles in pursuing national remedies. The remaining time frames 
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specified under Article 8 (on transmission of communications),Article l1(on fo llow up) 

and Article 13 (on Inquiry Procedure),in the writer's opinion are too long. 

The research analyzed that the third aspec t of a child-friendly justice system is 

addressed in the Guidelines of the COE. It is provided in the Guidelines that children 

should be protected from harm in all circumstances. This is important throughout the 

entire Procedure, and especially when they provide evidence or when the case attracts a 

lot of media attention. The Optional Protocol acknowledges the need for protective 

measures under Article 4.However, details of it is needed to be addressed under the 

CRC Committee's Rules of Procedures. The fourth aspect, pursuant to the Guidelines of 

the COE implies that "no information or personal data may be made ava ilable or 

published, particularly in the media, which could reveal or indirectly enable the 

disclosure of the child's identity." "Access to documents and records concerning 

sensitive or personal data of children should be limited ." As the research underscored, 

the Optional Protocol dealt quite comprehensively with the privacy issue. However, the 

research emphasized, an anonymous transmission of a communication might in certain 

cases be necessary to protect the best interests and safety of children involved. 

On the last aspect, the COE Guidelines provide that: " In all proceedings, children 

should be trea ted with respect for their age, their special need, their maturity and level 

of understanding." This element, according to the argument made in the research, is not 

met in the Optional Protocol since the instrument strictly requires the submission of 

communications in a written form without permitting other modes of submissions, like 

video or oral submissions. The author of the research finally underscored that in order 

to translate children's rights from principle to practice, the central points identified in 

the research should be incorporated in to the Optional Protocol. 
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1.7. Research Method 

The research is purely qualitative one. It primarily focuses on analyzing litera tures that 

may contribute for critically assessing the draft Optional Protocol. To this end, it will 

consult literatures having relation with the draft Optional Protocol and other literatu res 

emphasizing on the complaint Procedures of the core UN treaties and regional 

Complaint Procedures. On top of this, the research will use comparative approach to 

assess the various aspects of the draft. Accordingly, it w ill compare the provisions of the 

draft Optional Protocol with the equivalent provisions of international and regional 

Complaint Procedures. Along with this, the research will also consult the jurisprudence 

developed in relation to the application of certain aspects of the draft Optional Protocol 

by the UN trea ty bodies and regional human rights mechanisms. 

1.B. Proposed Structure 

The issues that are going to be dealt in this research will be presented in the following 

chronological order: Chapter one lays down the research proposal. Chapter two clarifies 

the notion underlying complaints mechanisms and considers their applica tion in 

monitoring the implementation of human rights a t the international and regional level. 

Chapter three, on the other hand, specifically focuses on the CRC and examines its 

monitoring mechanisms. Chapters four scrutinizes the arguments advanced against 

introducing Complaints Procedures under the CRC and assesses the various aspects of 

the final draft Optional Protocol. Chapter five concludes the s tudy through touching up 

on the core issues of the study and tables recommendations for the problems identified 

in the discussions. 
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CHAPTER TWO 

2. MONITORING THE IMPLEMENTATION OF HUMAN RIGHTS THROUGH 

COMPLAINTS PROCEDURES: AN OVERVIEW 

2.1. Introduction 

A Communications Procedure is among the most important mechanisms that help to 

monitor compliance with and implementation of human rights by States. Currently, 

Communications Procedure is used as a monitoring mechanism both within the UN 

and regional systems. 

At the UN level, Communications Procedure is being used under the charter-based and 

treaty-based mechanisms. The charter-based mechanism applies Communications 

Procedure to monitor the implementation of human rights by States tluough permitting 

individuals to lodge complaints following the Procedure established under the 1503 

Procedure.36 Under the trea ty-based system, on the other hand, the monitoring activity 

is conducted by Committees established under the respective treaties. Among the 

mechanisms these Committees employ to monitor the implementations of the trea ties 

includes Communications Procedure by virtue of which the Committees receive and 

consider communications that allege breach of the rights of individuals guaranteed 

under the treaties. In order for such communications to be considered by the 

Committees, however, certain conditions are required to be fulfilled. Communications 

Procedure also serves as a key means of monitoring the implementations of human 

rights under the African, Inter-American and European human rights systems. 

36 1503 Procedure is adopted by ECOSOC Resolution (ECOSOC Res. 1503(XLVIII) of 27 May 1970, revised 

by ECOSOC Res. 2000/ 3 of 9 June 2000). 
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This chapter highlights the historical underpinning giving rise to the establishment of 

Complaint Procedures at an international level. Sifting in to the treaty-based 

mechanisms, the chapter also examines the preconditions for admissibility envisaged 

under the Complain t Procedures of the core UN trea ties. For convenience, however, the 

chapter first unfolds the mea ning underlying Communications Procedure. 

2.2. Unpacking Communications Procedure 

Communica tions Procedures established to monitor the implementation of 

international instruments refers to those procedures that allow individuals, grou ps or 

their representatives who claim that their rights have been violated by a State that is 

party to an international human rights Convention to bring a complaint before the 

relevant Committee' es tablished under the treaties.3? The complaint procedures, in 

general, deal w ith issues like: who may bring communications? Against whom can 

communications be brought? What type of information should a communica tion 

address? When can a corrununication be filed? and etc. The procedures, moreover, 

prov ide the steps that are normally involved in considering communications. 

Complaints Procedures may be either ' individual' or 'collective'. Under Individual 

Complaints Procedures, only individual victims or group of victims are given an 

opportuni ty to present communications to the Committees. Collective Complain ts 

Procedures, on the other hand, allow others such as NGOs, NHRls and Ombudsman 

Institutions to bring communications on behalf of a group. Such procedures are 

particularly relevant where there are large group of victims, sys temic issues are at sta ke 

or the victim group lacks organizing ca pacity. Unlike Individual Communications, 

" NGO group for the CRC, 'Campaign for a new Optional Protocol to the CRC establishing a 

Commun icatio ns procedure' (November 2010),p.7,Ava ilable at <http:/ /www.edocfind .com> accessed on 

34/ 04/ 2011 
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Collective Communications do not involve disclosure of the identity of victims, since, 

from the very beginning, no victim requirement is set out under the Procedures.os 

2.3. Access of Individuals to International Complaints Procedures: General Overview 

The historical sketch relating to the status of individuals under international law 

indicates that since time immemorial, individuals were not given adequate 

opportunities to vindicate their rights before international tribunals. International law, 

for a long period of time, particularly till the end of the Second World War, treated 

States as exclusive subjects of international law39 Since relations between States and 

citizens were trea ted as belonging to domestic jurisdiction fully regulated by States, 

violation of norms of international law and legitimate interes t of individuals by States 

were left to be adjudicated by States themselves.4o 

It was after a long philosophical, social and political evolution that individuals started 

to be considered as subjects of international law.41 Perhaps, the first precedent when 

individuals received access to international tribunab was created by the Central­

American Court of Justice established by the Washington Convention of 20 December 

1907 by the Central American States42 This Court existed from 1907 to 191 7 during 

which it received four individual claims40 Following this, the crea tion of the League of 

38 Holly Cu llen, 'The Collective Co mmunications Procedure of the Eu ropea n Social Charter: 

Interpretative Methods of the Europea n Committee of Socia l Right' (2009), HIIII/nll Rights Lmv Review, 

p.64 

39 Richard B.Lilich, ' International Human rights Problems of Law, Policy and Practice,( Little, 13rown and 

Co mpan y,1991 ), p.374 

40 ibid 

41 Janusz Symon ides, 'Access of Indiv iduals to International Tribunals and Internationall-Iuman Rights 

Co mplaints Procedure s',p.481,A vailable at < http://www.edocfind .com>. accessed on 08/ 04/ 2011 

42 ibid 

43 T he claims, however, were rendered inadmissible for they did not exhaust all domestic remedies. 
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Nations after the First World War opened a new window for individuals to bring 

petitions before an international tribunal. This was possible as the international trea ties 

for the protection of the rights of certain minorities adopted under the auspices of the 

League of Nations established venues for communications; pursuant to which the 

League of Na tions received and examined thousands of communica tions from members 

of ethnic minorities who claimed that they had been denied the protection promised in 

the minorities trea ties44 

In the aftermath of the Second World War, the importance of recognizing the human 

r ights of indi viduals took a leap forward and resulted in the adoption of a vast body of 

international and regional human rights norms. Such instruments were accompanied by 

monitor ing mechanisms constituting Procedures for the examination of complaints by 

individuals. This was a turning point for ind ividuals since they were given standing 

before international instances to insist upon the respect of their rights by national 

authorities45 

In the current institutional s tructure of the UN, Individ ual Communica tions may be 

submitted following the rules established under either the charter-based mechanisms or 

trea ty-based mechanisms. Under the char ter based mechanism, pursuant to the 1503 

Proced ure adopted by ECOSOC Resolution, communica tions may be submitted to the 

HRC by , any person' or 'a group of persons' claiming to be the victims of violations of 

human rights and fundamental freedoms, or by 'any person' or 'group of persons', 

including 'NGOs', ac ting in good fa ith in accordance w ith the principles of human 

rights, not resorting to politically motivated stands contrary to the provisions of the 

Charter of the United Nations and claiming to have di rect and reliable knowledge of the 

.... Gudmundur Alfredsso n, Jonas Grimheden and et a l,(eds.) lll ler/tn /iollnl HlllI/nII Righls MOll i/orillg 

MecJlnllisms: £ssnys ill HOllor of /nkob Th. Mdller,(Ma rtinus Nijhoff, 2001),p .69 

.. 5 ibid,p.68 
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violations concerned.46 The Procedure plays prominent role in bringing compliance to 

human rights norms by States since the communication may be brought to the attention 

of the UN highest level of the UN human rights machinery, the I-IRe. It may thus result 

in very significant pressure being brought to bear upon a State to change laws, policies 

or practices that infringe internationally guaranteed human rights47 

Under the treaty body mechanism, Individual Communications are considered by 

Committees established under the trea ties. The core UN treaties, except the CRe, 

provide Communications Procedure for individuals victims of violation of the rights 

guaranteed in to them. Before considering communications, however, the Committees 

ascertain the fulfillment of two fundamental conditions: First, they ascertain whether 

communications are brought against a State Party to the convention in question. For 

example, if a communication alleges vio lation of the right to freedom of expression 

guaranteed under the ICCPR, the State against which complaints is filed should be 

party to the rCCpR. Second, the Committees ascerta in whether the State against which 

communication is brought recognizes the competence of the Committee to receive 

communications. Such recognition of competence may be made through a separate 

46 Human Rights Council, Resolution 5/1: Institution building (18 )une 2007): Com plaint Procedure, Para 

8.7(d ). 

·17 OHCHR, supra note 3, p.18 Co mmunications Procedure is also provided fo r under International 

organizations. The Inspec tion Pa nel of World Bank and the Compliance Rev iew Panel of the Asian 

Development Bank (ADBrcan be traced as examples. The above mentioned organs, as a mechanism for 

monitoring process, prov ide a unique opportunity for peoples affected by any of the banks' projects to 

accomplish about the operation of the banks:17 Similarly, under the International Labor Organization, 

(fLO), the right to present complaints is crea ted . According to the Procedure es tablished in it, association 

of workers and employers are entitled to claim non-co mpliance with [La Convention by member States. 
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declaration as stipulated in the CAT, CERD, CMW and CED or through becoming a 

party to a separate Optional Protocol to the treaty in question.48 

Among the regional instruments, the ECHR has been hailed for being the most 

successful instrument. 49 The European Court on Human Rights and the European 

Commission on Human Rights have entertained large quantity of complaints and have 

rendered favorable decisions, the majority of which have been implemented by the 

States Parties concerned.5o They have also set precedents that clearly defined the scope 

of protection of the convention which given rise to relevant legislative amendments and 

to improved national regulations and practices. 51 By virtue of Article 25 of the 1950 

ECHR, individuals are granted the right to seek redress for human rights violations 

and/ or apply for preventive protection by petitioning the European Commission/ or 

Court of Human Rights. 

In fact, individuals were not permitted to directly petition the Court. They used to 

access it indirectly. This is because, individuals were primarily authorized to bring 

communica tions to the European Commission, which was given the competence to 

receive applications submitted by alleged victims of violations or by States and exa mine 

their admissibility. If it considered the application admissible, the Commission, then, 

prepared a report in which it Stated its opinion as to whether the convention had been 

violated, and it directed the case either to a political body, the Corrunittee of Ministers 

·18 The remaining core UN treaties, i.e., ICCPR, ICESCR, CEDAW and CRPD follow this approach. These 

conventions have Optional Protocols providing Communications Procedure. And recog-nition by the 

State of the competence of the Committees to cons ider co mmunications in such treaties is made through 

ratifying the Optional Protocols to the trea ties. 

49 ibid 

50 Olivier De Schutter, ' International Human Rights Law, Cases, Materials, Com mentary'(Ca mbridge 

University Press,2010),p.901 

51 ibid 
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of the Council of Europe, or to the European Court of Human Rights52 In recent years, 

however, significant changes have been made to the Convention. Tn 1994, for exa mple, 

with the entry in to force of protocol No.9, individuals are authorized to refer a case 

directly to the European Court of Human Rights53 On November 1998, Protocol No. II 

to the Convention for the Protec tion of Human Rights and Fundamental Freedoms 

brought fundamental changes to the supervisory sys tem as it es tablished one single and 

permanent Court taking over the responsibilities previously assumed by the 

Commission. Accepting the jurisdiction of the Court and the fil ing of Individual 

Communications by State Parties to the convention is compulsory under the Protocol.S4 

In the Inter-American regional system, the Inter-American Commission established by 

the Charter of the Organization of American States and the ACHR also permits 

individuals complaints to be brought to it. Article 44 of the ACHR authorizes 'any 

person' or 'any non-governmental entity' legally recognized in one or more member 

States of the organization to lodge petition with the Commission containing 

denunciations or complaints of violations of the Convention by State Parties. 

The ACHPR which was adopted in 1981 and entered in to force in 1986 is subject to 

monitoring by the African Commission on Human and Peoples' Rights (The African 

Commission). In 1998, the African sys tem of human rights protection was further 

strengthened by the adoption of the Protocol to the African Charter on the 

Es tablishment of an African Court on Human and Peoples' Rights5S The African 

52 ibid, p.899 

" The application, nevertheless, is ex pected to be filed aga inst a State Party to the Protoco l 

~I O livier De Schutter, supra note 50, p.899 

55 In 2008, Protocol on the Statute of the African Court of justice and Human Rights has been adopted . 

The Protocol provides for the merger, in the future, of the two judicia l bod ies: the Africa n Court on 

Human and Peo ples' Rights and the Africa n Court of Justice established by the Constituti ve Act of the 

African Unioll . 
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Charter permits the filing of communications. The provision dealing with 

communications, however, is formulated in a vague manner. Article 55 puts no 

restriction on who may submit communications to the African Commission. It reads: 

Before each Session, the Secretary of the Commission shall make a list of the 

communications other than those of Sta tes Parties to the present Charter and 

transmit them to the members of the Commission, who shall indicate which 

communications should be considered by the Commission. 

Thus, it is evident to note that the provision gives no clue as to who is entitled to bring 

communications before the African Commission. The crea tive interpreta tion of the 

African Commission, in fact, has rectified the difficulty in this regard. It has in terpreted 

this provision as giving locus standi to the victims themselves and to the victims' 

families as well as NGOs and others acting on their behalf.56 The Protocol establishing 

the African Court on Human and Peoples' Rights in limited instances permi ts 

individuals to submit claims to the Court. The Protocol under Articles 5(3) and 34(6) 

allow States Parties, through a separate declaration, to recognize the standing of 

individuals and NGOs before the Court.S7 

The African human rights system has devoted special attention to children's rights. For 

the purpose of fostering the protection of children's rights, the ACRWC that specifically 

deals with children was adopted in 1990. It entered into force in 1999 after being ratified 

by fifteen member States of the Organization for African Unity (now African Union). 

Like the CRC, the ACRWC also guarantees diverse rights to children. Indeed, it has 

56 Magdalena Sep. lveda, Theo van Banning and ot al, 'Universa l and Regional Human Rights Protection: 

Cases and Commentaries' (U niversity for Peace,2004),p.9 

57 Un less the State concerned through a sepa rate declara tion recogn ize the competence of the Court to 

receive and cons ider claims brought by individuals and NGOS, individuals will not have standing before 

the Court 
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made some improvements in some respects58 The implementation of ACRWC is 

monitored by the ACERWC es tablished under Article 32 of the ACRWC. Pursuant to 

Article 44 of the ACRWC, 'any person', 'group or non-governmental organiza tion' 

recognized by the Organization of African Unity, by a member State, or the United 

Nations, may submit communica tions relating to any ma tter covered by the Charter. 

2.4. Preconditions for Admissibility under the Core UN treaties 

As s ti p ulated under the Communica tions Procedures of the core UN trea ties, before 

bringing communica tions to the Committees, the authors of communica tions are first 

required to exhaust all ava ilable domestic remedies. The rule guarantees that the State 

Party has the opportunity to remedy a violation of any of the rights set for th under their 

legal system before the Committee considers the violation.59 This requ irement, 

however, is exempted in some special circumstances. Article 4 of the Optional Protocol 

to the CEDAW, for example, provides that this rule w ill not apply when the appl ica tion 

of such remedies is unreasonably prolonged or is unlikely to bring effective remedies60 

A similar prov ision is availa ble under Article 2(d) of the Optional Protocol to the CRPD, 

Article 22 of the CAT, Article 77 of CMW and Article 14 of CERD. The Optional 

58 Co mpare, for exa mple, provisions dealing with 'definiti on of child', 'best interests of a child ', 

' participation of a child', ' right to educa tion', 'a nd children with disa bilities'. For detailed analysis of the 

departures that ex ist between the ACRWC and the CRC, consul t Benya m Dawit, 'The Africa n Children's 

Charter versus the UN Convention on the Rights of the Child : A zero-sum ga me?' (2008) 23 SAPR/PL 

59 Sa rah Joseph, Ca rin Benninger-Budel and et ai, 'A Hand book on the Ind ividual Commun ications 

Proced ures of the UN Treaty Bodies'(OMCT Ha ndboo k Series Vol. 4),p .284 

60 Treaty bod ies do not fi x a particular period fo r determining whether there is und ue delay or not. The 

Human Rights Committee in Mekonga V Ca meroon (Co mmunica tion 59/91), a case which had been 

pending fo r 12 yea rs after appea ls and petition was lodged, for exa mple, ruled that such process had been 

unduly prolonged and that there was no need of exhaustion. However, in co mmunication 135/94, Kenya 

Hu man Rights Commiss ion V Kenya, where a case has been pending for three months, the com mission 

held the delay as insufficient to constih.te und ue delay. 
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Protocol to the lCESCR similarly provides instances under which the rule may be 

overlooked. Under Article 3(1) of the instrument, it is stipulated that the rule will not 

apply if domestic remedies are unreasonably prolonged. Nevertheless, the provision 

does not stipulate the non-application of the rule when domestic remedies are unlikely 

to bring effective relief. Accordingly, despite domestic remedies are unlikely to bring 

effective relief, the applicant is required to exhaust such remedies. Similar type of 

articulation is adhered to under Article 5(2) (b) of the Optional Protocol to the lCCPR. 

Frans Viljoen gave five instances which warrant saying that domestic remedies are 

unavailable: i.e., i. when a decree or other measure has ousted the jurisdiction of the 

Courts, making judicial recourse impossible ii. Where pursuing a remedy is dependent 

on extrajudicial considerations, such as discretion or some extra ordinary power 

granted to an executive State official iii . Where the nature of the relief sought is not 

possible in domestic Courts. iv. Where situations of serious massive violations of 

human rights exist and v. where complaints are detained without trial 6 1 The Human 

Rights Committee has also further clarified that domestic remedies will be considered 

as unavailable if they are unaffordable by the victim.62 The African Commission, in its 

jurisprudence has elaborated that domestic remedies will be considered as unavailable 

if the jurisdiction of domestic Courts is ousted and, as a result, no avenue for exhausting 

local remedies exists63 It is, however, important to bear in mind that as elaborated by 

the Human Rights Committee, domestic remedies are not limited to judicial remedies; 

61 Frans Vi ljoen, 'Review of the Africa n Commission on Human and Peoples' Rights:21 October 1986 to 1 

January 1997' in C. Heyns(ed) Hllnlnll Rights Law ill Africa 1997 (,999),p.71 as cited in Sa belo Gumeddze, 

Sa belo Gumeddze, Bringing Communications before the African Commission on I-Iuman and Peop les' 

Rights' (2003) 3 African Hlllnall Rights Law JOIIY/tn[, p.133 

62 Sarah Joseph, Ca rin Benninger-Budel and et ai , supra note 59,p .69 

63 See Media Rights Agenda & Others v Nigeria (2000) AHRLR 200 (ACHPR 1998) Paras 38 and 39, 

Jawara v The Ga mbia (2000) AHRLR 107 (ACHPR 2000),Para 32 
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they may also include administra tive remedies. 64 With respect to ESC rights, Lilian 

Chenwi argues that domestic remedies may include quasi-judicial remedies such as 

national human rights commissions, the ombudsman or administrative complaints. 65 

Communications, in order to be rendered admissible, are also required not to be 

anonymous.66 The identity of the author of communications is required to be disclosed . 

And the author of the communication must be a 'victim' of the violation he/she 

denounces. The rig_hts violated should, moreover, be guaranteed under the relevant 

convention. In almost all of the treaties, it is additiona lly provided that communications 

will not be declared admissible if: 

l. They constitute an abuse of the right of submission of communications or are 

incompatible with the provisions of the concerned convention. Abuse of the right of 

submission of communications might arise if, for example, a purported victim 

deliberately submits false information to a Committee6 7 Despite the absence of time 

limit for submitting communications after the exhaustion of domestic remedies 

under the first Optional Protocol and the Rules of Procedures of the Human Rights 

Committee, communications that excessively delayed without good cause after the 

exhaustion of domestic remedies have been declared to be inadmissible by the 

Human Rights Committee on the ground of abuse 6 8 Incompatible communications, 

M See, fo r exa mple, Brollgh u Allstmlio, Co mmunication 1184/2003), Para 8.6. 

65 Lilian Chenwi, 'Correcting the Historica l Asy mmetry Between Rights : The Optiona l Protocol to the 

Internationa l Covenant on Economic Social and Cultural Rights ' (2009), 9 AfricnII HIIII/Oll Rigilts Lmv 

lOllrnnl, p.35 

66 See, for exa mple, Article 3 of the Optional Protocols to the ICCPR, ICESCR and CEDAW, Article 2 of 

the Optional Protocol to the CRPD, Article 31 of the CED, Article 77 of the CMW, Article 22 of CAT and 

Article 14 of CERD, 

67 Sa rah Josep h, Carin Benninger-BLIdel and et ai, supra note 59, p.74 

68 See, for exa mple, Gobill u. Mn llritill s (787/97) 
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on the other hand, are communications that do not allege violations of rights 

guaranteed under a given treaty.69 

ii . The matter Stated under the communications has already been examined by the 

concerned Committee or has been or is being exa mined under another Procedure of 

international investigation or settlement.70 

iii.They are manifestly ill founded or not sufficien tly substnntinted 71 and 

iv.The facts that are the subject of communica tion occurred prior to the entry in to force 

of the instrument for the State Party concerned unless those facts continued after 

such date. 

Besides, Complaint Procedures of the core UN treaties provide that communications 

should es tablish connection between the claimant and the Sta te concerned ?2 This in 

effec t means that the State Party tha t is the object of communication should exercise 

jurisdiction over the party filing petition. 

2.5. Conclusion 

In this chapter, it has been noted that Communications Procedure is used both by the 

UN and regional human rights sys tems as a key means of monitoring the 

implementation of human rights by States. Analyzing the historical context, it has been 

69 OHCI-fR, supra note 3,p.5 

70 The Optional Protocols to the rCCPR and CED set out a bit different requirement in this regard. 

Article 5(2)(a) of the Optional Protocol to the rCCPR and Article 31(2)(c) of the CED) provide that a 

communication will be inadmissible if it is being examined under other- Procedure of international 

investiga tion or settle ment. This is implying that even if the matte rs ind ica ted under the co mmunication 

has already been examined by the Committees of su ch instruments or other Procedure of Internationa l 

Investigation or settlement, it may aga in be considered by the Com mittees of the rCCPR and CED 

7'1 MfllllJes tly ill-JOflllded or insflfficiently substantiated com mun ica tions are those communications which 

contain insufficiently developed facts or weak argu ments for the violation of the applicable covena nt.(see 

OI-lCHR, supra note 3, p.5) 

72 See, for exa mple, Article 77 of the CMW and Article 2 of the Optiona l Protoco l to the CEDAW 
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noted that Communications Procedures are very recent innovations. Unti l very recently, 

individuals were denied the right to access Interna tional Complaint Procedures. 

As considered in the discussion, the monitoring activity under the core UN treaties is 

carried out by Committees es tablished under the treaties. In order for the merits of 

communications to be examined by the Committees, however, communications are 

expected to pass through admissibility test. The admiss ibility requirements of most 

Complaint Procedures of the core UN treaties, for example, provide that complainants 

should first exha ust the available local remedies before bringing the matter to the 

attention of the Committees. Communications are also required to trace violation of 

rights guaranteed under the relevant convention. Furthermore, the admiss ibility 

requirements provide that communications should not constitute an abuse of the right 

of submission of communications or be incompatible with the provisions of the 

concerned conven tion. 

The remaining admissibility rules provide that communications will not be considered 

on their merits if: i. The matter stated under the communications has already been 

examined by the concerned Committee or has been or is being examined under another 

Procedure of international investigation or settlement ii. They are manifestly ill founded 

or not sufficiently substantiated or iii . The facts that are the subject of communication 

occurred prior to the entry in to force of the instrument for the State Party concerned 

unless those facts continued after such date. In the fo llowing chapter, the CRC and its 

monitoring mechanisms will be examined. 
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CHAPTER THREE 

3. THE CONVENTION ON THE RIGHTS OF THE CHILD AND ITS MONITORING 

MECHANISMS 

3.1. Introduction 

The CRC is the most important lega l instrument for the protection of the rights of 

children?3 It is composed of wide ranges of entitlements that take in to account the 

special nature and vulnerabi lity of children. To further advance the protection provided 

under it, moreover, two additional instruments that augment the CRC have been 

adopted: the OPAC and the OPSe. Like other core UN treaties, the CRC is 

supplemented by mechanisms that help to monitor compliance with and 

implementation of the rights guaranteed in it by States Parties. The monitoring task is 

carried out by the CRC Committee.74 

In this Chapter, the monitoring system established under the CRC will be considered. 

By so doing, it will be examined whether the existing monitoring mechanism 

introduced under the CRC is adequate to entail compliance with the CRC and its 

Optional Protocols by States Parties. Moreover, since the CRC Committee also monitors 

the implementation of the two complementing Optional Protocols to the CRC (the 

OPAC and oPSq/5the discussions will also touch up on some aspects of such 

instruments. 

73 laap Doek, 'The Protection of Children 's Rights and the United Nations Convention on the Rights of the 

Child: Achievements and Challenges' (2003) 22Soillt LOllis Ulliversity Pllblic Low Review 235, p.1 

74 The CRC Committee is established under Article 43 of the CRC to monitor the implementation of the 

norms set forth under the CRC by States Parties 

75 See Article 8 of the OPAC and Article 12 of the OPSC 
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3.2. The Convention on the Rights of the Child 

3.2.1. Historical Background of the Adoption Process of the CRC 

It is important to recognize that the present structure and normative set up of the CRC 

is the out come of legal developments underwent at the various periods to ameliorate 

the injustice suffered by children76 Historica lly, children were placed at a 

disadvantaged position . In the ancient time, for example, parents used to consider them 

as their properties?? They were even denied recogni tion as a human being. In the 

middle ages, children were accorded better position as compared to the ancient one as 

they were viewed as human beings, but without consideration of their special nature 

and vulnerability. Consequently, they were fo rced to engage in adul t tasks including 

apprenticeships. During Renaissance, however, the view showed a s light improvement 

and regarded them as weak and seeking parental protection.78 

Through time, children's rights gained growing attention by the world community . 

Accord ingly, for the first time in history, a declaration articulating provisions designed 

to proffer safeguards to children was adopted in 192479 The instrument, however, is 

couched in the form of welfarist ra ther than a right-based discourse8o This may be 

discerned from the prov isions which adopted the manner of fo rmulation as: 'The Child 

that is hungry must be fed ', 'The Child that is sick must be nursed', 'The Chi ld must be 

the first to receive relief in times of distresses' and etc. 

76 Malcolm Langford and Sevda Clark, supra note 31,p.372 

71 Rebecca Stahl, ' " Don' t fo rget about me": Im plementing Article 12 of the United Na tions Convention on 

the Rights of the Child ' (2007) 24 Arizolla 101ll'llal of Ill tematiollal alld COII/parative Law 803, p.1 

78 ibid 

79 The Decla ra tion was adopted on 26, September 1924. lt is a lso called 'Geneva Decla ration of the Rights 

of Ch ild ren'. 

80 Malcolm La ngfo rd and Sevda Clark, supra note 31,p.372 

34 



Children were also brought to an international agenda in the wake of the Second World 

War. The incidence of the Second World War and the resulting consequence on children 

propelled the international community to find a way arou nd the plight of chi ldren81 

The 1959 Declaration of the Rights of the Child 82 is the ou tcome of such effort. The 

Declaration incorporates ten principles that broadened the basic concept embedded 

under the 1924 Declaration of the Rights of Children . Meticulous look at the principles 

of the Declaration makes it clear that the ' needs' approach followed in the 1924 

Declaration was replaced by a 'rights-based d iscourse'83 

The Principles, however, continued to define children's rights heavily emphas izing on 

'care and protection' withou t guaranteeing rights that protect the ' individu al 

personality', i.e., civil and political rights such as the right to freedom of expression, the 

right to privacy, the right to freedom of though and expression and the like84 Most of 

the principles stipulated in the Declaration entitle the child the right to protec tion and 

care. To state some: principle 2, for example, entitles the child to enjoy special 

protection, principle 4 also guarantees to the child the right to enjoy social security, 

principle 5 entitles the child who is physically, mentally or socially handicapped to be 

given special treatment, principle 8 as well entitles the child to be among the first to 

receive protection. 

" Cynthia Price and Susa n Kilbourne, 'Jurisprudence of the Com mittee on the Rights of the Child : A 

Guide fo r Resea rch and Analysis' (1998) 19 Michigoll 10llrnol oj Ill /emotiollol Low 633, p.3 

82 G.A. Res. 1386 (XIV), 14 U.N. GAOR Supp.(No. 16) at 19, UN. Doc. A/4354 

R3 This may be inferred from the prov isions of the Declaration wh ich unequivoca lIy set ou t enti tlements to 

the child . Besides, principle 1 of the Declaration, for exa mple, prov ides "The child shaIl enjoy all the 

rights set forth in this declaration ... " This mode of a rticula tion, hence, signi fies the shift of parad igm 

from the thinking refl ected in the 1924 Declaration which depicts the child as a being in need of service 

84 Cynthia Price and Susan Kilbourne, sup ra note 81, p.3 
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In spite of the adoption of the above declarations, reports of States presented on various 

occasions on the condition and status of children unveiled the prevalence of gross 

violation of the rights of children85 The reports disclosed that children suffered grave 

injustices as a consequence of deficient hea lth care and limited opportunity for basic 

education. It was further indicated in the reports that alarming accounts of children 

were being abused and exploi ted as prostitutes or in harmful jobs. More, large numbers 

of children were reported to be in prison or in other difficult circumstances, as refugees 

and victims of armed conflict. 86 

Consequently, some States argued for adopting a comprehensive statement on 

children's rights which would be binding under international law. Indeed, the 

government of Poland, as part of the events surrounding the International Year of 

Children, proposed a h'ea ty that would shape the principles of the 1959 Declaration on 

the Rights of the Child in a legally binding instrumentP Accordingly, the Human 

Rights Commission of the UN commenced drafting the CRC in 1979 by establishing a 

working group88 Government delegates were given key role in the drafting process; 

nevertheless, representatives of the UN bodies and specialized agencies, including the 

UNHCR, UNICEF and WHO, as well as a number of NGOs were also given an 

opportunity to take part in the deliberations89 

The working group used the draft submitted by the Polish government as a starting 

point. But through the ongoing deliberations, the group amended and extensively 

"' OHCHR, Fact Sheet No.10 (Rev. l ), 'The Rights of the Child ',p.l 

" ibid 

87 Cynthia Price and Susan Kilbourne,supra note 81,p.4 

88 ibid 

89 OJ-lCJ-IR, supra note 85, p.l 
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expanded the contents of such draft. 9o The group expanded the rights in the 1959 

Declaration which solely accommodated 'care and protection' rights, to that which also 

protected the child's indi vidual personality rights such as the right to have an opinion, 

the right to participate in decisions affecting his/ her life and the right to be respected 

for his/ her human dignity91 The draft was then submitted to the General Assembly for 

adoption. By its Resolution issued on 20 November 1989, the General Assembly 

unanimously adopted the CRC92After being endorsed by 20 States, the Convention 

entered into force on 2 September 199093 

3.2.2. Optional Protocols to the CRC 

Inspired by the blatant violations of the rights of children as a consequence of sexual 

exploita tion and involvement in armed confl icts, the General Assembly of the UN has 

adopted two Optional Protocols to the CRC: the OPAC and OPSe. 

The primary responsibility to draft the OPSC was bestowed on the OEWG established 

by the Human Rights Commission of the UN.94 In the adoption process of the of the 

OPSe, the Special Rapporteur on the Sale of children, Child Prostitution and Child 

pornography, the CRC Committee as well as NGOs have participated 95 After long and 

thoughtful deliberation, the OPSC was finally adopted on 25 May 2000 and entered in 

to force on 18 January 200296 

90 ibid 

91 Cy nthia Price and Susa n Kilbourne.supra note 81.p.4 

92 Resolution 44/25 of 20 November 1989 

93 OHCI-IR. supra no te 85,p1 

9 1 UN ICEF, 'supra note 2.p.3 

95 ibid,p .3 

96 ibid 
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Under the OPSC, State Parties are required to prohibit the sale of children, child 

prostitution and child pornography. 97 Sale of children is defined under Article 2(a) as 

"any act or transaction whereby a child is transferred by any person or group of persons 

to another fo r remuneration or any other consideration." Child prostitution, as 

stipulated under Article 2(b) is "the use of a child in sexual activi ties for remuneration 

or any other form of consideration." Child pornography, on the other hand, is defined 

under Article 2(c) as "any representation, by whatever means, of a child engaged in real 

or simulated explicit sexual activities or any representation of the sexual parts of a child 

for primarily sexual purpose."The OPSC further provides that States Parties should 

criminalize attempts, complicity, or participation in acts relating to the sale of children, 

child prostitution, and child pornography 98 Article 4 sets forth the bases for States 

Par ties to assert jurisdiction over acts relating to the sale of children, child prostitution, 

and child pornography. 

The other Optional ProtoGol that supplements the CRC is the OPAC. ft was primarily 

adopted to increase the minimum age for participation of children in hostilities from 

fifteen to eighteen99 The mandate of drafting the text of the OPAC was given to a 

Working Group established by the Human Rights Commission of the UN in 1994100 

The draft prepared by the Working Group was enriched by the tJu-ough discussion 

carried out with the participation of many countries, NGOs, United Nations agencies 

and independent experts and after six years of discussion, the Working Group 

97 Article.1 of the OPSC 

98 Article 3 of the OPSC 

99 Note tha t the minimum age fo r participation in hostilities was stipulated in the 1977 Additional 

Protocols and the eRe. The instruments provided 15 years as a minimulll age for recruitment and 

partici patio n in hostilities. 

HlO UNICEF, 'G uide to the Optiona l Protocol on the Involve ment of Children in Armed Conflict' 

(UNICEF,2003),p9 
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concluded its work in 2000. And the OPAC was formally adopted by the General 

Assembly of the UN on May 25, 2000 and entered in to force in 2002.101 

The OPAC explicitly requires ratify ing States to take all feasible measures to ensure that 

members of their armed forces under the age of eighteen do not take a direct part in 

hostilities.102 It further States that children under the age of eighteen are entitled to 

special protection lo3and that any voluntary recruitment of persons under the age of 

eighteen must include adequate safeguards.104 The instrument prov ides stringent 

requirement to rebels and other non-sta te actors as it requires them to refrain from 

recruiting persons under the age of eighteen years or using them in hostilities under 

any circumstances.105 Under the instrument, moreover, compulsory recruitment below 

the age of eighteen is prohibited.106 

The OPAC finally requires States Parties to coopera te in implementing the Protocol, for 

example, through preventive measures and the rehabilitation and social reintegra tion of 

victims, including through technical cooperation and financial assistance.107 Under 

Article 6, they are also demanded to take all necessary legal, administrative and other 

WI ibid 

102 Article 1 of the OPAC 

103 Article 3(1) of the OPAC 

I ~I Article 3(3) of the OPSC. 

105 Article 4 (1) of the OPAC. This provision, as it can be observed, provides double standard to 

government and rebels and o the r nOll-state actors . Th is is beca use, governme nts, as discussed above, can 

engage in to ca rrying out voluntary recruitment of children under the age of eighteen prov ided the 

sa feguards set out under Article 3 are adhered. Rebels and other non-State actors, however, are required 

to refra in from recruiting chil dren at any circumstances (whether it is vo luntary or not) who have not 

attained the full age of eighteen. 

106 Article 2 of the OPAC 

107 Article 7(1) of the OPAC 
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measures to ensure the effective implementation and enforcement of the provisions of 

this Protocol within their jurisdiction. 

3.3. Monitoring Mechanisms of the CRC 

In common parlance, ratification of interna tional human rights instruments entails 

responsibility on States Parties to implement the provisions guaranteed under the 

instruments within their domestic spheres. Such implementa tion of the standards set 

out under the treaties, however, is not solely left to States Parties. Most treaties provide 

for mechanisms that permit supervisory bodies (Committees) to monitor the 

implementation of the rights enumerated under the instruments by States Parties. The 

Committees carry out international human rights monitoring through employing 

mechanisms such as: 

1. By examining State reports, engaging in a dialogue with them and holding them 

accountable where they have breached their obligations under the covenants. 

11. By receiving Individual Communications where the relevant h'eaty permits this, 

and 

iii . Through undertaking inquiry and recelvmg Inter-State complaints 111 limited 

cases. 108 

As far as the CRC is concerned, examination of State reports is the primary method 

employed to monitor the implementation of it by State Parties. The monitoring task is 

bestowed up on the CRC Committee established under Article 43 of the CRe. The 

Committee, as provided for in th is very Article, consists of ten experts of high moral 

standing and recognized competence in the field covered by the CRe. Deviating from 

the number fixed in this provision, in fact, the Committee since June 2003 consists of 

108 Richard Il .Lilich, s upra note 39, p.263 
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eighteen members. l09 This was done for the purpose of eliminating the backlog of 

reports crea ted as a consequence of huge number of State Parties to the CRC.110 

The CRC Committee members are elected by States Parties from among their nationals 

taking in to account the equitable geographical distribution and principal legal 

systems.111 The members are elected for a term of four yea rs and are eligible for re­

elec tion.ll2 During the first elections for membership in 1991, however, five of the ten 

Committee members elec ted were made to receive a term of two years and at a 

subsequent election in 1993, these members were reelec ted for a term of four years. l13 

This was made for the purpose of preventing a complete changeover in the makeup of 

the Committee at the end of four years and encouraging continuity in the Committee's 

deliberations.114 

Apart from monitoring the individual countries' progress in implementing the CRe, the 

CRC Committee also periodically publishes its own General Comments on key issues 

rela ted to the interpretation, promotion and protection of child rights. This may be 

inferred from Article 4S(d) of the CRC which partly reads: "The Committee may make 

109 This was made through amending Article 43(2) of the CRe. See U.N Doc. A/RES/50/155, 1996 

110 Mieke Verheyde and Geert Goedertier, 'Co mmentary on the United Natio ns Convention on the Rights 

of the Child : Articles 43-45, the UN Committee on the Rights of the Child ' , (MartjllllS Nijhoff Pu blishers, 

2006),p.9 

III Article 43(2) of the CRe. 

112 Article 43(6) of the CRC 

11 3 Cynthia Price, Stuart N., and et a i, 'Monitori ng the United Nations Convention on the Rights of the 

Child : The Challenge of Informa tion Management' , HIIlJIall Rights Qllarterly (1996) 439-471 , at 441 

114 ibid, as noted above, Committee members are elected for the term of four years. And if at the end of 

the four years term, all members fail ed to be re-elected, complete changeover may take place thereby 

threatening the continuity of the deliberations of the Commi ttee. It is for the purpose of addressi ng this 

co nsequence that the first election process adopted this proactive measu re. 
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suggestions and general recommendations based on information received pursuant to 

Articles 44 and 45 of the present Convention .. . " 

As of 2011, the Committee has issued thirteen General Comments on a wide range of 

topiCS. ll5 The issues addressed through General Comments are: aim of education (2001), 

The role of independent human rights insti tutions (2002), HIV / AIDS and the rights of 

the child (2003), Adolescent health (2003), Genera l measures of implementation for the 

Convention on the rights of the Child (2003),Trea tment of unaccompanied and 

separated children outside their country of origin (2005),lmplementing child rights in 

early childhood (2005),The right of the chi ld to protection from corporal punishment 

and o ther cruel or degrading forms of punishment (2006), The rights of children with 

disabilities (2006),Children's rights in juvenile justice (2007), Indigenous children and 

their rights under the Convention (2009).the rights of the child to be heard (2009) and 

the rights of the child to freedom from all forms of violence (2011). 

General Comments play significant role in improving the implementation of the CRe's 

prov isions by States Parties. Mieke Verhey de and Geert Goedertier have expounded 

that: 

General Comments attempt to enhance the understanding of the rights 

enshrined in the CRC and draw attention to the insufficiencies disclosed by a 

large number of reports; they illuminate the States Parties' obligations, aim at 

stimulating the implementation activities of the governments and relevant 

international bodies as well as tTy to clarify the reporting requirementsn6 

115 Visit www2.ohehr.org/english/ bodies/ere/eomments.htm 

11 6 Mieke Verheyde and Geert Goedertier, sup ra note 110,p.45 
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3.3.1. State Reporting under the CRC 

State reporting Procedure is used by most of the UN human rights treaties as well as the 

regional human rights instruments as a primary tool to monitor the implementation of 

the rights recognized under the insh'uments.ll7 State repor ting mechanisms help to 

secure diverse advantages. Pursuant to the elabora tion made by Kofi Kuashigah, for 

example, State reporting is important and laudable to ensure that a comprehensive 

review is undertaken with respect to national legislation, administrative rules and 

Procedures and practices in an effort to ensure the fullest possible conformity with the 

instrument in question.11S By virtue of State reporting, moreover, the public in the State 

concerned will get an opportunity to scrutinize the laws and policies of their 

government with respect to the rights in the instruments, and, hence, encourages 

involvement of relevant sectors of the society.119 Badawi Elsheikh, explaining the role of 

State reporting under the ACHPR underscored that:" Reporting Procedure is the 

backbone of the mission of the Commission; through it, the Commission would be able 

to monitor the implementation of the Charter and engage State Parties in a process of 

dynamic implementation."12u 

Under Article 44(1) of the CRC, State Parties are required to furnish reports to the CRC 

Committee. It provides: 

11 7 See, for exa mple, Article 40 of the lCCPR, Article 16 of the rCESCR, Article 9 of the CERO, and Article 

19 CAT, Article 73 of the CMW, Article 18 of the CEOAW and Article 29 of the CEO. The same trend is 

adhered at the regional level. See, fo r exa mple, Article 43 of the ACRWC, Article 62 of the ACHPR, 

Article 57 of the ECHR and Article 42 of the ACHR. 

118 Kofi Kuashigah, 'The African Charter on Human and Peoples' Rights: Towa rds a more Effective 

Reporting Mechanism ', (2002) 2Africa ll Hlllllall Rights Law JOllrnal 2, p.261 

11 9 ibid 

120 Badawi Elsheikh. 'The Africa n Comm ission on Human an d Peoples' Rights: Prospects and problems', 

(1989) 7 Netherlands Qua rterly of Human Rights 281,as cited in Kofi Kuashigah above, p.265 
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(1) States Parties undertake to submit to the Committee, through the Secretary­

General of the United Nations, reports on the measures they have adopted which 

give effect to the rights recognized herein and on the progress made on the 

enjoyment of those rights 

(a) Within two yea rs of the enlTY into force of the Convention for the 

State Party concerned; 

(b) Thereafter every five years. 

Hence, according to the above provision, initial reports are required to be submitted 

within two years of the entry in to force of the eRe for the State Party concerned.121 

Following the initial report, State Parties are obliged to draw up periodic reports on the 

measures they have adopted which give effect to the rights recognized in the eRe every 

five years. 122 The report, pursuant to the provision, should also indicate the progress 

made by States on the enjoyment of the rights guaranteed under the eRe. In other 

words, this means that the States are bound to assess the effect of the measures they 

took to implement the rights. They have to check whether the measures have 

contributed to the realization of the rights of the child123 

121 Note that most of the core UN treaties give one year period for submitting initial reports .(See for 

exa mple, Article 40 of the ICCPR, Article 17 of the ICESCR, Article 19 of the CAT, Article 73 of the CMW, 

Article 9 of the CERO). The CEO, under Article 29,however,grants two yea rs like that of the CRC 

122 The time gap given for States Parties to submit periodic reports to the respective Committees is 

different in the various UN treaties. CAT, for exa mple, stipulates four yea rs (Article 19. The CEO 

prescribes two years (Article 29(1).Under the CERO, two years period is provided (Article 9(1). The CMW 

like the CRC provides five years. The ICCPR a nd the rCESCR portray distinct features as compared to the 

a bove co nsidered treaties. No time limit, for instance, is provided under the rCCpR. However, the 

Human Rights Committee in its 'Decision on Periodici ty' has held that State Parties to the rCCPR should 

submit periodic reports every five years.(See decision of the Human Rights Committee of 22 July 

1981,CCPRjCj19).Under the ICESCR as well, no fi xed time is Stated for the production of reports. 

Rather, Article 17(1) gives the impression that States Parties will submit reports in accordance with the 

program to be schedu led by the ECOSOC. 

In Mieke Verheyde and Geert Goedertier, supra note 110, p.16 
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As evinced under Article 44(2) of the CRe, State reports should also indicate factors and 

difficulties, if any, affecting the degree of fulfillment of the obligations under the CRe. 

Besides, they are expected to incorporate sufficient information to provide the 

Committee with a comprehensive understanding of the implementation of the 

Convention in the country concerned . If the report submitted fails to provide sufficient 

information concerning the implementation of the CRC in the State concerned, the 

Committee is still authorized to request additional information.124 States Parties that 

submitted comprehensive initial reports are relieved from restating in their subsequent 

reports information which they already provided in their initial reports .125 Finally, with 

a view to advancing the awareness of the public in relation to the implementation of the 

CRC by their government, the CRC mandates State Parties to make their reports widely 

available to the public in their own countries .126 

The Committee started its formal State Party report examination process at its third 

Session in January 1993.127 During the first and second Sessions held in 1991 and 1992, 

the Committee spent its time on accomplishing preparatory works such as the drafting 

of its Provisional Rules of Procedure and General Guidelines Regarding the Form and 

Content of Initia l Reports to be submitted by States Parties.128 Through time, however, 

the work load became unmanageable owing to the increasing number of State Parties to 

the CRe. Such factor, as considered earlier, has necessitated the increment of the 

number of Committee members. 

124 Article 44(4) of the CRC 

125 Article 44(3) of the CRC 

126 Article 44(6) of the CRC 

127 Cynthia Price, Stu a rt N., and et a l, supra note 113, p.44S 

128 ibid 
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The CRC Committee has also designed some additional mechanisms that help to cope­

up with the rapidly growing workload. In order to clear the backlogs of reports, for 

example, the General Assembly had approved the proposal submitted to it for the 

splitting of the Committee in to two chambers.129 Hence, since 2005, the Committee has 

been permitted to work in two chambers for the following two yea rs period Bo 

Nevertheless, the Committee has reverted to the two chambers sys tem again in 2010 to 

further eliminate the created backlogBl 

The number of sessions to be held by the Committee is also extended for the purpose of 

reducing the congested work. Conducting one session a year was found to be 

insufficient to effectively handle the growing workload. Accordingly, the Committee 

has been permitted to hold three sessions a year starting from 1995.132 Each session 

consists of three weeks period and additional one week at each session is also added for 

a pre-sessional working group .133 Sta te Parties to the CRC are also asked to su bmit 

reports within different time frames. l34 O ther measures have also been dev ised by the 

Committee to decrease the work load and undertake review of reports within 

reasonable time, such as i. Through increasing the number of reports it has to review 

during each session, i.e., increasing the original six reports per session to eight, nine or 

ten per session. ii. Reducing the amount of hours it can at the most spend on the 

discussion of one report. Since its 25th session, a max imum of six hours, instead of nine 

hours are spent on one report, and iii. Tlu'ough requiring States Parties to focus on the 

129 CRC Committee, Recommendation on its Working Methods(U.N Doc. CRC/c/133,2004) 

130 ibid 

131 Yanghee Lee, supra note 34,p.573 

132 eRe Committee, Concl ll sions mid Recollllllendatiolls adopted 011 tire orgrlllizntioll of Ivork - sessio11s of tlte 

Com mittee nud its subsidiary bodies (V.N Doc. CCR/C/20, 1993), p. 4 

133 ibid, During the last pre-session week, the pre-sessional working group makes preparation for the 

forthco ming session 

134 V isi t www .crin .org 
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most important issues in drafting their reports.1 35 Interestingly, the designed methods 

have enabled the Committee to eliminate much of the backlog of reportsB6 As a result 

of the reduction of workload, hence, review of reports is currently being carried out one 

year after their submission as opposed to the previous scenario which used to require 

two to three years wai ting period B7 

Reporting obligation is also stipulated under the Optional Protocols to the CRe, i.e., the 

OPAC and apse. Both instruments require States Parties to submit, within two years 

following the entry into force of the instruments in the States, a report to the Committee 

providing comprehensive information on the measures they have taken to implement 

the provisions of the ProtocolsB8 After the submission of an initial report, subsequent 

reports regarding the implementation of the protocols, then, are expected to be included 

with the government reports of implementation of the CRC as a whole.139 

3.3.1.1. Reporting Guidelines 

The CRC Committee, with a view to guiding Stales in the preparation of their initial 

and periodic reports, has adopted General Gu idelines regarding the form and content 

135 Mieke Verhey de and Geert Goedertier, supra note 110, p.27 

1)6 Yanghee Lee, '18 candles', in Jane Connors, Jean Zermatten and Anastasia Panayotidis (eds.), 18 

Candles, The Convelliioll all the Rights of the Child Reaches Majority ( Institut international des droits de 

I' enfant (!DE),2008),p.ll 

137 ibid 

1311 See Articles 12 and 8 of the OPAC and OPSC respectively 

139 Articles 8(2) of the OPAC and 12(2) of the OPSC sim ilarly provide: 'Fo llowi ng the submission of the 

comprehensive report, each State Party shall include in the reports they submit to the Com mittee on the 

Rights of the Child, in accordance with Article 44 of the Convention, any further information with respect 

to the imple mentation of the Protoco l. Other States Parties to the Protocol shall submit a report every fi ve 

years,' Hence, States Parnes are mandated to include a report concerni ng the implementation of the 

Optiona l Protocols while preparing the periodic report on the implementation of the CRe. 
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of the reports on the implementation of the CRC.14o The Committee has a lso established 

General Guidelines on the form and content of the initial reports to be submitted by 

States Parties on the implementation of the Optional Protocols.141 The guidelines are 

formulated to provide a clear indication of the nature and depth of information 

required, and also to impose some degree of uniformity on the production of reports142 

Initial reports to be presented by States are required to be prepared in accordance with 

the structure adopted under the Guidelines prepared by the CRC Committee in 1991 

(i.e., Guideline for the preparation of Initial Reports). Under such Guidelines, 

provisions of the CRC are grouped under eight themes, which are the headings of the 

prescribed structure of the report.14' The thematic approach adhered in the gu idelines 

for initial reports is crucial for it stresses the interrelationship be tween the Convention's 

Articles better and encourages the holistic approach to implementation H 4 The eight 

thematic clusters listed under the Guidelines that should appear in the initial reports 

are: 145 i. General Measures of Implementation ii. Definition of the Child, iii. General 

Principles, iv. Civil Rights and Freedoms v. Family Environment and Alternative Care 

v i. Basic Health and Welfare, vii. Education, Leisure and Cultural Activities, and viii. 

Special Protection Measures 

Even if the rights under the CRC are classified in to themes, the CRC Committee 

stressed that such categorization is not made based on the importance of the rights. The 

140 See U.N Doc.CRC/C/5,1991 and U.N Doc.CRC/C/58,1996 

141 See U.N Doc. CRC! OP / AC/ 1, 2001 and U.N Doc.CRC/OP /SA/1,2002 

1'12 Gerison Lansdown, T he Reporting Process LInd er the Convention on the Rights of the Child ', in Philip 

Alston and James C rawford (eds) The Flltll re of UN Hllmnll Righ's Tren fy MOllitorillg (Ca mbridge 

University Press,2000),p.113 

I·" Mieke Verheyde and Geert Goedertier, supra note 110, p.18 

14·1 ibid 

I'IS See U.N Doc.CRC/C/5,1991 
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classification, as underscored by the Committee, reflects the Convention's ho listic 

perspective of children 's rights: that they are indivisible and interrelated, and that equal 

importance should be attached to each and every right recognized therein H6 The 

Guidelines prepared for initial reports in relation to the Optional Protocols to the CRC 

(the OPAC and the OPSC) are not structured in to themes. They are simply adopted in 

Article by Article system without being clustered in to themes.147 

The Guidelines adopted for initial reports have been criticized for being inadequate in 

dealing w ith some aspects of the CRe. Abramson, in this rega rd commented that: 

One glaring inadequacy of the guidelines is that they do not ask States for any 

information on spending. Even the most elementary questions about what 

percentage of the budget goes to children's health or education are omitted. 

States merely 'are encouraged' to provide relevant statistical information and 

indicators. The State is given total freedom to decide what is relevant."8 

Such defect has entailed large diversity in the qua lity of the reports submitted by States. 

Some of them met the quality standards. However, others turned out to contain 

insufficient information.149 The CRC Committee, while drafting the Guidelines for 

periodic reports,150 has du ly considered the shortcomings of the Guidelines for initial 

reports.151 Such Guidelines, like the Guidelines for initial reports, divide Articles of the 

CRC in to eight themes.1 52 Nevertheless, they distinguish themselves from the initial 

'''See V .N 00c.CRC/C/58,1996,para 9 

I'" See V.N Doc. CRC/ OP/ AC/ l, 2001 and U. N Ooc.CRC/ OP /SA/ 1,2002 

1·18 B. Abramson, 'First State reports: Su nny and ... cloudy', JO IIl!erlloliolloI chiIdrell 's Rig/lis ' M Ollilor, No. 

1-2, (1993), p. 23 

149 Mieke Verheyde and Geert Goedertier, supra note 110, p.21 

ISO The Guid elines for Period ic Reports were adopted by the CRC Co mmittee at its 343rd meeting in 1996. 

See U.N. Doc. CRC/C/5? 

lS I M ieke Verheyde and Geert Goedertier, supra note 110,p.21 

1S2 See U.N. Doc. CRC/C/58,1996 

49 



gu idelines in some respects. The Guidelines for periodic reports, for exa mple, unlike the 

Guidelines for initial reports, contain more detailed questions.153 They also differ from 

Guidelines for initial reports in that they stress the importance of the follow-up of the 

Committee's recommendations. l54 Besides, such gu idelines emphasize the importance 

of the establishment of implementation strategies, the importance of data and 

information collec tion and of the development of appropriate indicators.155 

3.3.1.2. The Review Process 

The review of States Parties reports is carried out fo llowing three steps: Pre-sessional 

Working Group, Constructive Dialogue and the Concluding Observations. 

The first stage of the examination of State reports involves reviewing by the Pre­

sessional Working Group. This working group normally meets for one week 

immediately after a plenary session of the Committee, in a closed meeting, to prepare 

for the next session.156 The Group is composed of CRC Committee members and 

representatives of the UN bodies.,s7 Representatives of NGOs may also be invited to 

attend the deliberations of the Pre-sessional Working Group. Government 

representatives and observers, on the other hand, are not allowed to attend such 

delibera tions.158 

153 Mieke Verheyde and Geert Goedertier, supra note 110, p.22 They contain qu estions rega rding ill tel' alia 

the proportion of the budget devoted to socia l expendi tures for children (hea lth, education, welfare, e tc.), 

the budget trend over the period covered by the report, the s teps taken to ensure that the authorities are 

guided by the best interests of the child in their budgetary decisions etc 

154 U.N Doc.CRC/C/58,1996,para 6 

155 ibid, Para 7 

156 Mieke Verheyde and GeertGoede rtier, supra note 110,p.24 

157 Such as ILO,UN ICEF,WI-IO and World Bank 

158 UNICEF, Fact Sheet: The Committee on the Rights of the Child,p.2 
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The Working Group is established for the purpose of facilita ting the Committee's work 

under Articles 44 and 45 of the CRC through reviewing State Party reports and 

identifying in ad vance the main questions that should be discussed w ith the 

representatives of the reporting States.159 It also provides an opportunity to consider 

ques tions relating to teclmical ass is tance and international coopera tion.l 60 The working 

group, then, genera tes a lis t of issues that are presented as questions to the government 

of the State under review.161 

After the Committee has been given answers to the questions sent by the OEWG to the 

concerned government, the Constructive Dialogue will follow. At this stage, the 

Committee examines the reports at a public session.162 The delegation of the reporting 

State presents the answers to the list of questions received from the Pre-sessional 

Working Group and answer additional questions from the Committee.163 These 

presentations, then, lead to a dialogue in which the Committee members raise 

questions, make comments, ask for additional information and the delegates respond.1M 

At the end of question and answer period, members of the Committee make individual 

oral comments about the report, giving positive observation as well as 

recommendations on how the State Party's compliance might be improved.165 

After the constructive d ialogue, the Committee prepares its concluding observa tions on 

the report in a private meeting.166 The concluding observa tions contain a general 

159 Mieke Verhey de and Geert Goedertier, supra note 11 0,p.24 

'160 ibid 

161 UNICEF, supra note 158,p.2 

162 Cynthia Price, Stuart N., & Susan M., supra note 113,p.5 

163 ibid 

1M Mieke Verheyde and Geert Goedertier, supra note llO,p.26 

165 Cy nthia Price, Stu art Nand e t a i, supra note 113,p.5 

166 UN. Doc. CRC/ c/10,1992,pa ra 41 
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observation of the report and the maIll points of the dialogue with the delegations 

which become part of the Committee's report to the ECOSOC and the General 

Assembly.167 

3.3.2. Weaknesses in the Reporting Process of the CRC 

Although State reporting process devised under the CRC serves im portant purpose in 

terms of monitoring the implementation of the CRC and its Optional Protocols, it is 

linked w ith some notable loopholes that undermined its key role. The CRC Committee, 

for example, is not explicitly empowered to compel States Parties to produce reports on 

due time. This weakness has been noted to affect other treaty bodies as well.168 

Verheyde and Goedertier observed that as of January 2005, there were a total of 129 

overdue reports for the CRC; forty three for the OPAC and forty six for the OPSC.169 

Such delay in reporting is quite detrimental since it denies an opportunity for taking 

timely measures for the defects observed in the implementation process. The delays in 

reporting occurred in spite of the attempt made by the Committee to do away it 

through allowing the exceptional submission of combined reports170 This rule prov ides 

that if a report is due wi thin a year after the dialogue or at the time of the dialogue on 

the previous report, States Parties will be allowed to submit together with the next 

report. l7l The rule, however, applies for one time only.172 Furthermore, the CRC 

Committee, as noted in the previous chapter, has permitted States to submit reports 

167 Cynthia Price, Stuart N., and et ai, supra note 113,p.5 

168 Niha l Jayawickrama, 'The Judicia l Application of Human Rights Law National, Regiona l and 

International Jur isprudence (Cambridge University Press, 2002)"p.133 

169 Mieke Verheyde and Geer! Goedertier, supra note 110,p.44 

170 CRC Committee, Recollllllendation a l l llie Organization of Work (U .N Doc. CRCjCj l14, 2002), p. 5. 

171 With a view to aVOiding further delay in the exa mination of the report once submitted, the Co mmittee, 

nonetheless, asks to submit eighteen months ea rlier than this second deadline. 

172 CRC Committee, su pra note 170, p.5 
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within different time frames. If delay in reporting persists, the Committee sends 

reminders and when these are not replied to, it refers the delays in its annual report to 

the UN General assembly.173 Nonetheless, these mechanisms established to deter delays 

in furnishing reports were not found to be effective in ensuring reporting with due 

time.174 

Including the State reporting envisaged in the CRC, country reports are also generally 

criticized for being non-reliable.175 Since the reports which are submitted are compiled 

by governments, they are likely to be self-Iaudatory.176 National officials in preparing 

the reports usually try to describe as positive as possible the situations of children in 

their countries and often conceal flagrant violations of human rights.177 To ameliorate 

this shortcoming, the Committee permitted the submission of alternative reports from 

NGOs that enable it to verify the credibility of the reports presented by States.178 

Nevertheless, there still remain some problems as to the participation of NGOs in the 

reporting process. NGOs do not participate directly in the dialogue process and they 

usually fail to get the chance to refute the awareness of the government 

representatives.179 Due to lack of time money and secretariat staff, moreover, the NGO 

information is too often not sufficiently studied .18o 

'" CRC Co mmittee, n" Provisiollall<lIles of Procedllre (U.N Doc. CRC/C/4, 1991), Rule 67 

174 James Crawford, 'The UN Human Rights Treaty System: A system in crisis?' , in : Philip Alston and 

James Crawford (eds.), The Fllture of UN Hlllllan Rights Treaty MOllitorillg (Ca mbridge University Press,p.5 

175 Niha l Iayawichama, 'supra note 168, p.133 

176 ibid 

177 Mieke Verheyd e and Geert Goedertier, supra note 110, p.46 

178 No te that Article 45 of the CRC authorizes the Committee to receive a lternative reports 

179 Andrew Clapham, 'UN Human Rights Reporting Procedures: An NGO Perspective', in: Philip Alston 

and James Crawford (eds.), supra note 174, p.1S7 

180 ibid,p.1SS 
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Albeit the clear stipulation made in the CRC indicating that the CRC Committee 

members should serve in their personal capacities,181 election to the Committee 

membership is too often politicized.182 Furthermore, most of the members have a full 

time job at home, and do not have much time to prepare for the work in the Committee 

between sessions.183 This often leads to their absence, especially at the pre-sessiona l 

working group and inadequate time to spend preparing the meetings.184 

3.4. Conclusion 

The adoption of the CRC is miles tone for the protection of the rights of chi ldren. The 

convention incorporates a number of child specific provisions that take in to account the 

special status and vulnerabilities of children. The Optional Protocols that complement 

the CRC, i.e., the OPSC and OPAC also play significant role in advancing the 

protection of children tlU'ough addressing the sale of children, child prostitution and 

child pornography and recruitment and involvement of children in hostilities 

respectively. 

The CRC Committee monitors the implementation of the CRC and its Optional 

Protocols through examining the periodic reports presented to it by Sta tes Parties. 

However, it has been noted that the State reporting mechanism is fraught with notable 

defects. State reports, for instance, have been noted to be non-reliable. States Parties in 

their report most of the time describe positive situations concerning children and often 

conceal flagrant viola tions of the human rights of children. Besides, NGOs have been 

observed to play insignificant role in challenging the veracity of State reports. 

lSI Look at Article 43(2) of the CRC 

182 J. Crawford, supra note 174, p. 9 

183 Lucy Smith, 'Monitorin g the CRe', in Gudmundur Alfredsson, Jonas Grimheden and et al, supra note 

43 p.111 

184 A. Clapha m, su pra note 179, p.188 
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Furthermore, it has been noted that despite the existence of clear provision specifying 

the CRC Committee members to serve in their personal capacity, the elec tion process to 

the CRC membership is often politicized. 

Interes tingly, the HRC has decided to rec tify this defect in the monitoring process 

through establishing Complaint System under the CRe. On June 17, 2011, the HRC has 

adopted a draft Optional Protocol that enables children to lodge complaints to the CRC 

Committee. The draft will be presented to the General Assembly of the UN for fina l 

approval in December 2011. As it will be considered in the next chapter, some 

authorities, however, have fail ed to see the positive contribution of establishing 

Complaint System under the CRe. The fo llowing chapter wi ll scru tinize such 

arguments and assess the various aspec ts of the draft Optional Protocol. 
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CHAPTER FOUR 

4. TOWARDS A COMPLAINTS MECHANISM: ASSESSING THE FINAL DRAFT 

OPTIONAL PROTOCOL TO THE CONVENTION ON THE RIGHTS OF THE CHILD 

4.1. Introduction 

The CRC, as noted earlier, is the most ratified international human rights instrument 

ever seen in the history of the UN treaties. The broad recognition of fundamental 

human rights that provide unique rights to children has contributed for the 

advancement of the protection of the rights of children to a greater extent. The 

monitoring mechanism envisaged in it, however, is incomplete. As noted in the 

previous chapter, its moni toring mechanism is primarily based on the CRC 

Committee's examination of reports presented by States Parties on a periodic basis. 

The CRC Committee, up until now, is not empowered to receive and consider 

communications.18S 

With a VIew to filling this lacu na, in fact, various authorities have stressed on the 

significance of establishing Communications Procedure under the CRe. Lee, in her oral 

report to the sixty-third session of the CRC Committee, for example, addressing this 

issue underscored that the development of Communica tions Procedure for the CRC 

would significantly contribute to the overall protection of children's rights.186 The UN 

High Commissioner for Human Rights, Ms. Navanethem Pillay also stated: "This 

HIS Note that all of the core UN treaties have introduced Communications Procedures as a monitoring 

mechanism. The ICESCR, among such treaties, has not as yet com menced practicing the Complaint 

System owi ng to the absence of sufficient number of State Parties to qualify for the entry in to force of its 

Optiona l Protoco l. 

186 NGO group for the CRe, 'New Optional Protocol on a Co mmunications Procedures under the 

Convention on the Rights of the Child ' ,p.3,Available at www.crin.org.accessed on 04/07/2011 
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mechanism cou ld significan tly strengthen the monitoring of the Convention and the 

furtherance of children's rights."187 Furthermore, Nevena Vuckovic Sahovic, former 

member of the CRC Committee, expressing concern on the consequence of lacking a 

Communica tions Procedure under the CRC articu lated that: 

... the lack of a Communications Procedure under the Convention limits the full 

recognition of the status of children, undermining efforts of States Parties, civ il 

society and other stakeholders to move from legal reforms, plans of action and 

institutional building to the enforcement of rights.l88 

As it will be considered in the fo llowing discussions, strong objections challenging the 

significance of establishing Communications Procedure under the CRC have also 

transpired. The root causes for such objections, in fact, stems from various grounds. 

Despite such skepticism, the HRC of the UN, as noted in chapter-one, has adopted a 

draft Optional Protocol prepared by the OEWG tha t provides Communications 

Procedure to the CRe. The instrument wi ll be presented for signature, ratification and 

accession if it gets approval by the General Assembly of the UN in December 2011. 

In this chapter, the arguments opposing the establishment of Complaint System under 

the CRC will be examined. Through presenting counter-arguments to such contending 

arguments, it will also be attempted to indicate that introducing Complaints Mechanism 

for the CRC will help to enhance the effective protection of the rights of children in many 

respects. The chap ter will finally assess the various aspects of the draft Optional Protocol 

adopted by the HRC of the UN. 

187 ibid 

188 Nevena Vuckovic Sa hovic, supra note 12,para 5 

57 



4.2. Do we need to have Communications Procedure under the CRC? Scrutinizing the 

Contending Arguments 

Au thorities that oppose the establishment of Communications Procedure under the 

CRC trace various grounds to justify their position. To state some, there is doubt from 

the side of these authorities on the feasibility of the Procedure given, among others, the 

context w ithin which the CRC Committee is operating. Pursuant to this view, it would 

be quite d ifficult for the Committee to deal with communications on top of its very 

demanding reporting process1 89 The Committee is fra ught with backlog of reports 

coming from State Parties to the CRe. Bestowing an additional task of considering 

communications, according to them, will strain the Committee thereby leading the 

works of it to be unmanageable l 90 

In addition, they have argued that rather than emphasizing on Communications 

Procedure, it is ad vantageous to focus on persuading States to improve national 

remedies for breach of children's rights. Lucy Smith, echOing this view maintained that: 

First of all resoLll'ces spent on work done in countries such as monitoring 

systems like children's ombudsman, education of professionals and parents, 

awareness raising will have more effect than added inslTuments on the 

internationallevel." 191 

There is also fear on the part of the opponents that a child alone seldom w ill know 

about the Complaints Procedure and even more seldom have the competence or the 

resource to submit complaints. Conseq uently, what would foll ow is that resourceful 

189 NCO Croup for the CRC 'Co mmunications Procedure fo r the Convention on the Rights of the 

Child '(2009),p.2,Ava iiable at <http ) / www.crin.org> accessed on 05/04/2011 

190 ibid 

191 Lucy Smith, s upra note 183, p.116 
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parents submit complaints on behalf of their children on issues where they themselves 

have strong feelings.192 

The significance of the Procedure, moreover, is challenged on the assumption tha t it 

will crea te duplica tion w ith the existing mechanisms under other UN trea ties. The 

argument points to the fact that the other core international human rights treaties as 

well as regional instruments provide access for children to bring communications 

against a State violating their rights. Consequently, establishing additional 

Communications Procedure in the existence of these mechanisms, according to this 

view, creates nothing but duplica tion.193 

Less frequent use by children of Communications Procedures under other UN treaties 

has also propelled an objection to emerge against the proposal for introducing 

Communications Procedure under the CRe. The study conducted by the OT-ICT-IR has 

revealed that only two percent of cases to UN human rights treaty bodies were brought 

by or on behalf of children.194 On the basis of this fact, the delegation from China during 

the deliberation on the first draft to the third Optional Protocol to the CRC 

interrogated :"We believe the number has been low, so we need to know why this has 

been the case. How can we guarantee that the new mechanism can avoid the same 

problem of being established and underused ?" 195 

The above stated reasons propounded by the opponents, accord ing to the opinion of the 

present writer, will not justify denying children to lodge complaints to the CRC 

192 ibid, p.11 6 

193 NCO Croup for the CRC, supra note 186, p.2 

19·' Malcolm Langford and Sevda Cla rk, supra note 31,p.384 

195 ibid 
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Committee and obtain redress for the violations sustained by them. Now let's have a 

glimpse look at the substances of the arguments turn by turn. 

As considered above, the opposing view, among others, have doubted the contribution 

of Communications Procedure under the CRC for fear of the possible extra burden it 

may pose on the operation of the CRC Committee. In reaction to this, contrasting 

opinion has been reflec ted from the CRC Committee itself. The Committee, from the 

very inception, has welcomed the proposal presented for a third Optional Protocol and 

upheld the endeavor that is underway to introduce Communications Procedure under 

the CRC monitoring system.1% The Committee underscored that Communications 

Procedure wi ll enhance the implementation of the rights guaranteed under the CRC 

and has not raised the fear that the Procedure may entail ex tra burden on the 

Committeel 97 

Besides, it is worthy to recall that the CRC Committee has designed mechanisms that 

help to cope-up w ith the potential workload. As noted in the previous chapter, it has 

employed a temporary two chamber sys tem for the purpose of eliminating the 

accumulated reports and permitted the submission of combined reports in some 

exceptional circumstances. It has also permitted States to submit reports within 

different time frames. By using these methods, it has successfully removed the backlogs 

in recent years l 98 Furthermore, as Lee argued, Communications Procedures have never 

jeopardized the ac tivities of Committees under the existing UN treaties l99 Given this 

fact, hence, it is possible to speculate that introducing Communications Procedure 

196 Comments by the Comm ittee on the Rights of the Child, supra note 28, Para 5 

197 ibid 

19K NCO Cro up for the CRe, supra note 186,p.2 

19<) Yanghee Lee, supra note 34,p.573 
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under the CRC will not pose significant challenge on the ordinary activities of the 

Committee. 

The argument which gives sole emphasis to national remedies for breach of children's 

rights is also at odds with the real situation in most States of the world . Admittedly, 

developing effective national remedies for breach of children' s rights is an overarching 

undertaking. Nevertheless, d ue to the absence of effec tive local remedies, the rights of 

children in most States of the world are not respected to the extent required. The CRC 

Committee in its General Comment has emphasized the fundamental importance of 

ensuring that the provisions of the Convention are given legal effect within the 

domestic legal systems of States Parties200 The Committee, nonetheless, worried that 

this remains a challenge in many States Parties. 201 Most States have been assessed to 

lack an independent and effec tive interna l mechanism to monitor the implementation of 

the rights within their jurisdiction 202 In line with this, it is relevant to note that 

introducing Communica tions Procedure under the CRC will help a lot in vindicating 

ESC rights of children in areas where such rights are not justiciable. Although a State 

becomes a party to the CRe, justiciability of ESC rights in the instrument may not be 

given effect by the State. Establishing Communications Procedure under the CRe, 

therefore, enables child victims of violations of such rights to present their case to the 

CRC Committee and get remedy to be offered by the State found to have breached the 

rights. 

As pointed out by Lee, the international promise made to children is not yet kept. The 

international community, since the League of Nations, has devoted attention to children 

200 CRC Co mmittee, General Co mment No. 5 (2003): 'General Measures of Im plementa tion of the 

Convention on the Rights of the Child ', UN. Doc A/ J-J RC/ WG.7/ 1/CRP.2, Pa ra 1 

201 ibid 

202 Patricia Wa tt, supra note 7, p.215 
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and their rights through the adoption of various norms and standards, guidelines and 

pledges. This has led to a remarkable progress in the protection of the rights of 

children 2 03 The progress, as enunciated by Lee, however, was not adequate enough to 

relieve children from the gross violation of their rights that occur in the domestic 

spheres of many States. Large number of children, she noted, are still not in school, do 

not receive quality education, lack access to quality health services, not registered at 

birth, caught in the middle of conflict, die due to preventable deaths, violated and 

abused. Accordingly, stressing on the need to provide an international Complaint 

System for children, Lee argued that the timing to come up with a Communications 

Procedure under the CRC is long overdue. 204 

On the face of this reality, moreover, it would be difficult for states to live up to their 

MDG Commitment. As considered under Chapter One, such flagrant violation of 

children's rights to health, education, protection and equality is prevalent in Africa. It is 

quite important that the rights of children should be adequately protected to realize 

MDGs. Establishing Communications Procedure for the CRC is, therefore, instrumental 

to enhance the implementation of children's rights by States and attain MDGs. 

The point attempted to be made in this regard, hence, is that the adoption of 

Communications Procedure to the CRC will in no way undermine the effectiveness of 

national remedies. Indeed, it will have paramount importance in terms of creating 

international forum to children that helps them to get remedy when national systems 

fail to address child rights violations effectively. Since in most States of the world, as 

noted before, the rights of children are not being adequately respected and that States' 

203 Yanghee Lee, 'Reasons and Timing for a Communications Procedure under the Convention on the 

Rights of the Child', (Paper Presented at the First Session of the OEWG, December 2009), UN.Doc. 

A/ HRC/ WG.7 /1/CRP.6,p3 

204 ibid 
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legal obliga tion in many respects are not being adequately fulfilled, providing an 

international Com plaint Mechanism for children turns out to be an indispensa ble 

option. 

In connection with this, it is laudable to trace the fact that es tablishing Communications 

Procedure will help to rectify the drawbacks linked to the implementation of CRC at 

national level. Due to the absence of Communica tions Procedure under the CRC, 

reliance has been made on the Courts of various States to interpret and implement the 

provisions of the CRC thereby leading to narrow readings that may further limit the 

rights of the child 205 The presence of Communications Procedure under the CRe, on 

the other hand, crea tes an opportunity for the CRC Committee to produce decisions 

which will amount to jurisprudence on the applica tion of the CRC 206 This, in turn, eases 

the applica tion of the norms of the CRC by domestic Courts and ensures consistency of 

interpretation of the standards of the CRC States Parties to the CRC and its Optional 

Protocols w ill also be placed in a better position to clearly understand the duties to 

respect, protec t and ful fi ll that emanate from ratify ing the instruments. 

Various authorities, moreover, are of the view that creating the possibility of bringing 

communications to the CRC w ill serve as a catalys t for States to develop remedies at the 

national level for children whose rights are breached 207 Others have opined that it will 

enable children to be viewed as 'rights holders'208 Communications Procedu re, 

205 j. Tod res 'Emerging li mita tions on the rights of the child: The UN Co nvention on the Righ ts of the 

Child and its early case law' (1998) 30 Collll1lbia Hlllllall Rights Law Review 159.p.170 

206 foill t SlIbmissioll presellted by Illlenlalional Catllolic Child Bllrenll (lCC8), Intentational Save the Children 

Allinnce ntId el ai, (U.N.Doc. A/ I-IRC/ WG.7/1/CRP.5), p.5 

207 Dmft SlIbl1lissiOIl to the Open-ended Workillg Grollp collsiderillg the elaboratioll of all Optiollal Protocol to 

provide a COl1lmullicatioll s Procedllre for the CRe, Ava ilable at <http:// www.crin.org> accessed on 

05/ 04/2011 

208 Sa ra Lembrechts. supra note 35,p.13 
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according to this view, offers an opportunity for children to hold adults in their State, 

family or community accountable for child rights violations and reinforce the 

international recognition of children as rights holders.209 

Fea r of manipulation of children was also observed to constitute a ground for sense of 

despair over the proposal. The argument, as observed above, holds that owing to the 

lack of resource or competence on the part of children to bring complaints, they wi ll be 

manipulated by their representatives. Nevertheless, such fear of manipulation should 

not result in closing the door for communications. It is, in fact, well founded that there 

may be risk of manipulation of the interest of children by their representatives. And it 

has been repea tedly raised by various authorities and States participating in the 

discussion on the initial drafts of the Optional Protoco]210 As it will be considered in the 

next part, there are appropriate safeguards that may be deployed to ameliorate, if not 

completely avoid, manipulation of children . It is, therefore, unreasonable to object the 

es tablishment of Complaint Procedures in the presence of mechanisms that assist in 

addressing the possible challenge in this regard . 

Similarly, fear of duplication of Communications Procedures can not be legi timate 

ground for objec ting the establishment of Communications Procedure under the CRe. 

The crea tion of possibility for children to vindicate their rights under the CRC will not 

resu lt in duplica tion with the existing Communications Procedures of the core UN 

trea ties and regional human rights instruments. The assertion becomes more tenable 

when seen in light of the special nature of the CRe. The text of the CRC is composed of 

child specific provisions that provide unique entitlements to children that can not be 

found under the existing UN treaties such as the rights of children to have their best 

interest be a primary consideration (Article 3), the right to be heard in judicial or 

209 ibid 

21 0 Visi t http://www.crin.org/ law / C RC_complain ts/ 
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administr'ative proceedings (Article 12), the right to survival and development (Article 

6),the right to preservation of identity (Article 8),the right to be free from sexual 

exploitation and abuse (Article 34) and the right to rest, leisure and play (Article 31).At 

the very least, it is indispensable to have an independent institution that entertains 

claims alleging violation of the above mentioned rights. Even for the rights that are not 

exclusively dealt under the CRC, the CRC Committee is more competent than the other 

treaty bodies to render appropriate remedies, The Committee is composed of individual 

personnel having special expertise on the rights of children,211 It is more suited to 

consider complaints involving breach of children's rights than the other UN treaty 

bodies. 

The same logic applies to the regional systems, From the very beginning, the existing 

regional treaties, w ith the exception of the ACRWC, were not adopted bearing chi ldren 

in mind,212 That is why the ECHR is devoid of provisions dealing specifically with 

children and the ACHR consists merely one Article devoted to children's rights, 213 This 

has led the European and Inter-American Courts to apply the standards of the CRC in 

interpreting their respective conventions for they do not have jurisdictions to adjudicate 

on the range of children's rights as guaranteed under the CRC214 The situation in Asia 

is regrettable. No regional human rights mechanisms currently exists for Asia, resulting 

in the denial of the world 's large proportion of chi ldren access to any regional human 

rights mechanisms215 The endeavor made in Africa in this regard is remarkable, Africa 

is unique among other regional systems for adopting an instrument that solely dea ls 

with the rights of children. The ACERWC is empowered to rece ive communications 

211 As can be d iscerned from Article 43(2) of the CRC, the CRC Committee is required to comprise 

experts 'of high mora l standing and recognized competence in the field covered by the CRC 

2'12 ibid 

213 See Article 19 ACI-IR 

21 '1 Look at Article 44 of the ACI-IR and Article 32 of the ECI-IR 

21 5 Ya nghee Lee, sup ra note 34, p.579 
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relating to any matter covered by the charter216 Nevertheless, the Procedure is still 

rela tively new and has only started to review communica tions in November 2009.217 

There are also some States that still have not ratified the ACRWC. What is more, it can 

not receive communications related to the rights enshrined in the CRC as it is merely 

designed to monitor the implementation of the provisions of the ACRWC. 

Consequently, the African child can not enforce his/ her rights that are guaranteed 

under the CRC but not dealt under the ACRWC.218 

On its face, the argument which opposes the establishment of Communications 

Procedure under the CRC on the ground of underuse by children of the existing 

Communications Procedures appears to be illogical. It is not based on a strong premise 

enabling to deduce that the same would happen to the CRC Communications 

Procedure. The creation of an institution composed of individual experts specializing on 

child rights that consider Communications relating to the CRC may trigger the 

proliferation of submission of communications by children. Perhaps, the concern 

expressed by opponents should not be ignored. The root causes that entailed weak 

utilization of the existing Communications Procedures by children needs to be 

216 Article 44 of the ACRWC explicitly provides that the Committee established under the Charter ca n 

only receive claims alleging violation of the rights gua ranteed und er the ACRWC. 

217 Peter Newell, 'Submission to Open-Ended Working Group of the Human Rights Council, conSidering 

the Possibility of elaborating an Optional Protoco l to Provide a Communications Procedure for the 

Co nvention on the Rights of the Child',(A/ HRC/WG.7/1/CRP.2),p.9 

218 Article 23(3) of the CRC which en titles children with disabi li ties to get assistance free of charge 

whenever possible, to have access to and receive edu ca tion, training, hea lth ca re services and 

rehabilitation services, Article 37(a) of the CRC which prohibits ca pital punishment and life 

imprisonment without the possi bility of release for persons under the age of eighteen, Article 37(b) of the 

CRC which requires detention and imprison ment to be the last resort and be the shortest appropria te 

period and Article 40(3) that imposes duty on States Parties to establish la ws, Proced ures, authorities and 

institutions specifica lly applicable to children are few among others that lack correspo nding provision 

under the ACRWC. 
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unfolded . As Langford and Clark emphasized, it is crucial to respond to questions like: 

is the existing civil society structure adequate enough to litiga te the rights of children? 

Is the existing forum accessible to children? Is the Procedure 'child sensitive'? And 

etc219 Since the problems causing under use by children of the existing UN trea ties may 

similarly affect the future Communications Procedure of the CRC, finding solutions for 

the problems at hand will grea tly contribute for establishing an improved 

Communications Procedure under the CRe. 

4.3. Towards a Draft Optional Protocol to the CRC 

The final draft Optional Protocol, the main focu s of this research, is the outcome of a 

serious of discussions and negotiations underwent so far. Basically, the endeavor to 

complement the reporting process of the CRC wi th Communications Procedure has 

been put in place since the drafting process of the CRe. During this period, a proposal 

for an individual Communications Procedure was presented by the NGO Ad HOC 

Group on the CRC220 Owing to the absence of due attention to it, the proposal was 

rejected and failed to be discussed in the sessions of the OEWG221 The rejection of the 

proposal at this stage, however, never marked the end of the effort. Indeed, there has 

been a strong and growing international pressure for the drafting and adoption of a 

third Optional Protocol to the CRC222 The proponents include: the CRC Committee, 

International and National NGOs, Human Rights Institutions and other bodies from all 

regions223 This concerted pressure eventually propelled the HRC of the UN to give d ue 

attention to it and corne up with a concrete outcome. By virtue of the Resolution it 

219 Malcolm Langford and Sevda Clark, supra note 31,p. 385 

220 ibid, p.374 

221 States by that time were more focused on the definition of children's rights than on procedural matters. 

222 Report of tile Opell-ellded Workillg Group to Explore Ihe Possibilihj of Elobornhllg all Optiollol Protocol to the 

Convelltioll all the Righ ls af the Child to Provide COlI/mullicatiollS Procedure, U.N.Doc. A/ J-IRC/13/43,pa ra 27 

223 Vis it http://www.crin .org 
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adopted in June 2009224, the HRC officially commenced the adoption process through 

establishing an inter-governmental OEWG to explore the possibility of elaborating a 

new Communica tions Procedure for the CRe. 

Pursuant to the Resolution, the OEWG met from 16 to 18 December 2009 during which 

State representatives, UN agencies, independent experts, NGOs and others discussed 

different aspects of an Optional ProtocoJ.225 It was observed at the discussion that the 

majority of States were generally receptive of having an Optional Protocol that provides 

Communications Procedure under the CRC.226 This positive response persuaded the 

Council to adopt a Resolution227 and change the mandate of the OEWG from simply 

considering the need for an Optional Protocol to actually drafting the Procedure. The 

Resolution requested the OEWG to elaborate an Optional Protocol prov iding 

Communications Procedure to the CRe. To this effect, it specifically bestowed on the 

Chair-person the responsibility of preparing a proposal for a draft Optional Protocol to 

be used as a basis for the forthcoming negotiations.228 To live up to this mission, the 

Chair-person held informal information talks and consulta tions with governments, 

representatives of civil society and key experts to collect inputs for the draft.229 The 

Chair-person finally prepared the proposa l (first draft) and circulated it in August 2010 

in all the official languages of the UN230 

224 A/HRC/ RES/ ll / 1 

215 Visit http://www2. ohch r. org/english/ bodies/ hrco uncil /OEWG/ l stsess ion.htm 

226 ibid 

227 A/ HRC/ RES/13/3 

228 In preparing the proposa l for a draft Optional Protocol, the Chair-person was instructed to take into 

account the views expressed and inputs provided during the first session of the OEWG and give due 

regard to the views of the CRC Committee and, where appropriate, the views of releva nt Un ited Na tions 

specia l Proced ures and other experts 

229 NGO Group for the CRe, sup ra note 37, p.7 
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In the first draft, the Chair-person proposed 23 Articles dealing with issues like: 

Individual Communications (Article 2), Collective Communications (Article 3), Inter­

State Communications (Article 12), Inquiry Procedure (Article 10), Interim Measures 

(Article 5), Friendly Settlement (Article 7), and International Assistance and Co­

operation (Article 14). This first draft was discussed on the first part of the second 

session of the OEWG (i .e., from 6-10 December 2010)231 

On the basis of the expressed v iews of States Parties and the comments made on the 

provisions of the first draft, a second draft was issued. The second draft contained 28 

Articles. These Articles were organized in to four parts. Part I (Articles 1 to 5) contained 

mainly provisions considered relevant in connection with all Procedures. Part II 

(Articles 6 to 15) comprised provisions on Individual Communications, Collective 

Communications and Inter-State Communications. Part III (Articles 16 and 17) 

described the Inquiry Procedure for 'grave' or 'systematic' violations. Part IV (Articles 

18 to 28), on the other hand, dealt with 'Final Provisions'. The second part of the session 

(10 to 16 February 2011) was devoted to discussion on this second draft. 232 

The underlying reason for the conduct of the sessions of the OEWG in to two parts was 

the absence of consensus among States on some aspects of the Optional Protocol. 

Initially, discussion on the first draft Optional Protocol prepared by the Chair-person 

was scheduled to take place from 6 to 10 December 2010 and the OEWG was allowed to 

extend its meeting only if consensus on the draft is not reached 233 Unfortunately, no 

consensus was reached on some aspects of the draft during this period and the OEWG 

was forced to hold another five days meeting in the second half of February 2011 (i.e., 

2" The second session of the Working Croup was held in two parts: from 6 to 10 December 2010, and 

from 10 to 16 February 2011 . 

2.12 ibid 

233 NCO Croup for the eRe, supra note 37,p.7 
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10-16 February 2011). Most importantly, States were observed to hold polarizing views 

with respect to issues regarding, inter alia: whether the States Parties shou ld be 

permitted to limit the competence of the CRC Committee to receive and consider 

communica tions, whether the Optional Protocol should include Collective 

Communications, the manner of ascertainment of violation of ESC rights, the 

application of 'best interests principle', and the like2 34 

At the last date of the meeting (on 16 February 2011), a compromise package was 

established and the Chair-person tabled for adoption a text of a draft Optional 

ProtocoJ.235 In introducing the draft, he proposed oral amendments to some aspects of 

the second draft. The oral amendments proposed: a) The deletion of paragraphs 2 and 3 

of Article 6, allowing States Parties not to recognize the competence of the Corrunittee 

to consider communications under the first two Optional Protocols; b) the deletion of 

Article 7, allowing the Committee to consider Collective Communications; c) the 

dele tion of Article 10, allowing the Committee to decline consideration of a 

communication which does not reveal a clear disadvantage; d) The deletion of Article 

24, forbidding reservations incompatible with the object and purpose of the protocol. 236 

The proposed amendments were approved by the OEWG and presented for adoption to 

the HRC of the UN. The HRC finally adopted the final draft on 17 June 2011. 

The final draft as adopted by the Council contains 24 Articles being clustered in to four 

parts. Part I outlines 'General Provisions' (consis ting of provisions dealing with 

'Competence of the Committee on the Rights of the Child', 'General Principles Guiding 

the Functions of the Committee', 'Rules of Procedure' and 'Protection Measures', Part II 

deals with 'Communications Procedure' (it contains provisions on ' Individual 

2" Report of the OEWG, supra note 24,p.23 

235 ibid 

236 ibid 
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Communica tions', ' Interim Measures', ' Admissibility' 'Transmission of the 

Communication', ' Friendly Settlement', 'Consideration of Communications' and Inter­

State Communications Part III on the other hand sets out ' Inquiry Procedure' and Part 

IV, the last part, provides 'Final Provisions' . The final draft in general comprises three 

key Procedures: Individual Communications Procedure, Inter-State Complaints 

Procedure and Inquiry Procedure. What follows is a closer scrutiny of such Procedures. 

4.4. Key Procedures of the Final Draft Optional Protocol 

4.4.1. Individual Communications 

4.4.1.1. Standing and scope of the Procedure 

Pursuant to Article 5 of the final draft, communica tions may be brought by or on behalf 

of an individual or group of individuals within the jurisdiction of a State Party to the 

Optional Protocol claiming to be victims of a violation by the State Party of any of the 

rights set forth in the CRC, OPAC or OPSC.237 The term ' individual' refe rred under the 

Article was inserted to denote that in addition to 'children', ' individu als' who are not 

children at the time of submission of communications but had been v ictims of violations 

of their rights by the time they were children can bring communications to the CRC 

Committee. 238 

The draft also allows submission of communications on behalf of children.239 However, 

the potential risk that may transpire during representation is that representatives may 

237 Among the co re UN trea ties, the CAT, CMW and CE D entitle only ' individuals' to lodge petitions to 

the respective Committees. The remaining instruments authorize ' individuals' and 'Group of indiv iduals' 

to bring communications to the respective Committees. 

L1!l vis it http:// www.crin .o rg/ la w/ CRC_complaints / 

239 The issue as to who ca n represent the child/ children was debated . China wa nted to limit 

representati ves to adults w ith close connection to the child . Other States such as Slovenia and 
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manipulate children and promote their own interest throu gh bringing the 

Communica tion. Analyzing this, many delegations during the initial drafting stages 

expressed concern that the Optional Protocol should envisage mechanisms that help to 

avoid the potential manipulation of children by their representatives 240 This potential 

risk of manipulation of children, as noted earlier, has been one of the grounds for 

objecting the establishment of Communications Procedure under the CRe. The first and 

second drafts responded to this potential danger throu gh explicitly requiring the CRC 

Committee to determine whether considering communications brought on behalf of 

child! children is in the 'bes t interests' of the child! children. Article 6(5) of the second 

draft, for example, provides:"Where the author of a communication is acting on behalf 

of a child ... the Committee shall determine whether it is in the bes t interests of the child 

or grou p of children concerned to consider the communica tion." 

In the opinion of the present writer, the final draft has minimized the safeguard 

envisaged in the earlier drafts. The CRC Committee in the final draft is merely required 

to ascertain whether communications on behalf of a child (children) is brought wi th 

their consent. Article 5(2) reads: "Where a communication is submitted on behalf of an 

individual or grou p of individuals, this shall be with their consent unless the author can 

justify acting on their behalf without such consent." Under Part I of the draft which 

outlines provisions having general application, it is provided that: 

The Corrunittee shall include in its rules of Procedure safeguards to prevent 

the manipulation of the child by those acting on his/ her behalf and may 

organizations like UN1CEF, the Europea n Disability Forum, National Human Rights Institutions and 

NGO Gro up for the CRe, however, argued aga inst placing any further limitations on the representation 

of children in bringing complaints. The Chair-person explained that the issue can be determined by the 

Com mittee's Rules of Procedure (Visit http:j /www.c rin.org/law/CRC_com plaints/) 

240 Visi t http://www.crin .org/ la w/CRC_co mplaints / 
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decline to examine any communication that it considers not to be in the child's 

best interests. 

As can be noted, the straight forward language imposing a duty on the CRC Committee 

to determine whether considering communications is in the best interests of the 

child/ children is now excluded . The draft seems to reflect the opinion of some groups 

such as the NGO group for the CRC and the CRC Committee that suggested the best 

interests principle to be applied in situations when the consent of the chi ld/ children 

concerned has not been clearly established 241 In other words, the Committee, pursuant 

to this view, will apply the best interests principle w hen the author of the 

communica tion represents a child victim without satisfying the Committee that the 

child/ children concerned have given a va lid consen t.242 

This mode of application of the best interests principle, in my opinion, contradicts the 

CRe. It is clearly stated under Article 3(1) of the CRC tha t:" in all actions concerning 

children ... the best interests of the child shall be a primary consideration." The phrase' a 

primary consideration ' denotes that decisions should a t least incorporate an 

unders tanding of their effect on children's best interests. 243 The relevance of applying 

the principle is further anchored by the phrase ' in all actions concerning children' 

implying the application of the principle to encompass any action that directly or 

indirect! y a ffec ts children. 244 

2-11 Comments by the Committee on the Rights of the Child, supra note 28, p.6 the CRC Committee has 

elabora ted that the principle of 'best interests' of the child would be construed necessa rily as being a 

matter of general application by the Committee in its consideration of communica tions under the 

Optional Protocol. 

242 Joint submiss ion, supra note 206, p.6 

"" UNICEF, Handbook on Legislative Reform: Realizing Children's Rights,(Vol.l,2008),p.80 

244 ] . Todres, supra note 205,p.ll 
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Furthermore, there is no authoritative ground which justifies the CRC Committee to 

give primacy to the child/children's right to be heard and apply the best interests 

principle in limited cases when the child / children's valid consent is not established 245 

To create conformity wi th the CRe, the draft should have been framed to impose a duty 

on the Committee to determine whether considering communication is in the best 

interes ts of the child / children concerned. The Committee should do this whether the 

child consents or not. Nevertheless, this should not be construed to undermine the 

importance of the views of the child. In determining the best interests of the 

child/ children, the Committee should give paramount consideration to the views of the 

child /children involved in accordance wi th their age and maturity. As the CRC 

Committee in its General Comment emphasized, the two rights (i.e., the right of the 

child to have his/ her best interest be a primary consideration and the right of the child 

to be heard) are complementary to each other. 246 The Committee will be greatly assisted 

in determining what is in the child ' s/ children's best interests if it gives due weight to 

the views of the child/ children in accordance with their age and maturity.247 

It is interesting to note that the scope of the final draft Optional Protocol in relation to 

Indi vidual Commu nications is comprehensive. No distinction is made by the draft in 

2'" This is aga inst the extreme position hold by so me scholars such as Michael Freeman who concede that 

recognition of the child's best interests underpins all the other provisions in the Convention (For further 

information read Michael Freeman, 'A Commentary on the United Nations Convention on the Rights of 

the Child: Article 3 The Best Interests of the Child', (Martinus Nij hoff,2007)) 

246 CRC Com mittee, Genera l Comment No. 12 (2009):'The Right of the Chi ld to be Heard ' U.N 

Doc.CRC/C/GC/12,para 74 

,." The laws of many States a lso provide that the views of the ch ild shou ld be taken in to account in 

determining the best interests of the child . The Ecuado rian chil d ren's code of 2002, for examp le, 

provides :"". the best interest principle " may not be invoked without previously listening to the 

opinion of any child who is able to ex press one". (see UNICEF, " The Right of Children To Be Heard : 

Chi ldren's Right To Have Thei r Views Taken In To Accou nt And To Participate In Lega l And 

Administrative Proceed ings' (2009),p.8 ) 
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imposing obligation on States with respect to the three instruments (i.e., the CRC, 

OPAC and OPSC). If a State is a party to the CRe, OPAC or OPSe, ratifying the 

Optional Protocol will entail an obligation on it to receive communications alleging 

breach of the rights guaranteed in to the instrument (instruments) to which it is a party. 

Earlier drafts contained opt-out options in relation to Individual Communications.248 

Even though States may be parties to the OPAC and/or OPSC, at the time of signing, 

ratifying or acceding to the Optional Protocol, they were granted the possibility of 

limiting the competence of the Committee to receive and consider communications 

which relate to the OPAC and / or the OPSe. In the final draft, such option is dropped. 

Under the final draft, moreover, States can not select certain rights from the CRC, 

OPAC or OPSC and limit the competence of the Committee to receive and consider 

communications alleging breach of such rights. This comprehensive approach in 

general is advantageous since it enables children to enforce both civil, political and ESC 

rights guaranteed under the CRe. On top of this, such approach helps to avoid 

hierarchy among the rights guaranteed under the three instruments (i.e., the CRC, 

OPAC and OPSC) and reinforce the indivisibility, interdependence and interrelatedness 

of the rights reaffirmed in the Preamble.249 

4.4.1.2. Admissibility 

a) Admissibility Requirements 

In order for the merits of a communication to be considered by the CRC Committee, the 

communication is expected to pass through an admissibility test. The provisions of the 

draft on admissibility mainly replicated the ex isting precedent in other Complaint 

248 See Article 2(2) of the first draft and Articles 6(2) of the second draft 

'·19 See Para 3 of the Preamble to the Final Draft 
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Procedures. The admissibility requirements enumerated In the draft are discussed 

below. 

i. Format of a communication 

As with other Complaint Procedures, it is provided in the draft that a communication 

wi ll not be rendered admissible if it is anonymous250 This requirement makes possible 

for the CRC Committee to know the particulars of the communica tion (i .e., name, age, 

profession and other information relating to the complainant). Furthermore, it is 

provided in the draft that communications will not be declared admissible if they are 

not made in writing251 Clearly, this provision will not promote the effective use of the 

Communications Procedure by children. It may be daunting for children to adequately 

express their real feeling through a written communication. Bearing this in mind, 

delegations should have envisaged other forms of submissions such as video or oral 

submissions in to the draft. 

ii. The author should first exhaust domestic remedies before bringing a 

communication to the CRC Committee 

Exhausting domestic remedies is also required before submitting complaints to the CRC 

Committee. Unless communications satisfy the Committee as to the exhaustion of local 

remedies, they will not be declared admissible252 This rule, nevertheless, will not apply 

where the applica tion of the remedies is unreasonably prolonged or unlikely to bring 

effective relief The draft, like other international Com plaint Procedures, does not 

prescribe the yardstick to be employed in determining whether the applica tion of 

domestic remedies is unreasonably prolonged. 

250 Ar ticle 7(1)(a» of the Fina l Draft 

251 Article 7(1 )(b)) of the Final Draft 

252 Article 7(1)(e) of the Fi nal Draft 
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The writer, however, holds the view that the best interests principle shou ld guide the 

CRC Committee in determining whether domestic remedies are unreasonably 

prolonged or not. As demonstrated in the findings of scientific researches, violations of 

children's rights entail detrimental effect on children phys ically, mentally and 

emotionally often extending well in to old age 2 53 To address such serious consequence, 

children should be offered prompt remedies for violations inflicted on them in the 

domestic spheres of States Parties. Applying the best in terests principle will enable the 

Committee to take in to account the detrimental impact that delays may entai l on 

children. Important experience may be drawn from the jurisprudence of the ACERWC 

in this regard. In its first decision, the ACERWC ruled that a Court process which lasted 

for more than six years without considering the merits of a suit submitted by Center for 

Minority Rights Development on behalf of chi ldren of Nubian descent in Kenya can not 

be considered to be in the best interests of children of Nubian descent2 54 

Some delegations opposed the non-application of the rule at times when domestic 

remedies are 'unlikely to bring effective relief' as the CRC Committee could not be in a 

position to prejudge on the outcome of any internal remedy2 55 This proposal, 

nonetheless, did not get approval by the majority of delegations and, as a result, was 

not included in the final draft. As it stands, the position of the majority of delegations 

seems to be plausible. There are instances which enable to prejudge on the outcome of 

domestic remedies. In some circumstances, pursuing cases of a certain nature before 

domestic Courts may be found to bear no effective remedies. Subjecting children to 

exhaust domestic remedies involving such types of cases may lead children to suffer 

253 Malcol m Langford and Sevda Clark, supra note 31, p.395 

254 IlIs!i!lI!e for Hlllllnll Rights nnd Deve/oplllell! in Africa (lHRDA) nlld Opell Society Illstice Illitin/ive (a ll belwlf 

of Childrell of Nllbiall riescell t ill Kellyn) v. The govemllleu! of KeIlyn, (Communica tion: No. Com/ 002/ 2009, 

Para 32) 

255 Report of the OEWG, s llpra note 24, p.14 
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and incur unnecessary wastage of time and resource thereby weakening their abi lity of 

defending their case before the CRC Committee. The African Commission has 

expounded that complainants will not be required to exhaust local remedies if they 

prove to the satisfaction of the Commission that local remedies do not offer prospect of 

success (i.e., are ineffective).256 

[t is also worthy to note that the final draft does not clarify whether the exhaustion of 

domestic remedies rule will apply whenever local remedies are unava ilable. Many 

treaty bodies exempt the application of it whenever there are no such remedies257 As 

considered in Chapter Two, the African Commission has develo ped ample 

jurisprudence in this regard from which lesson is possible to be drawn. If children are 

relieved from pursuing domestic remedies in such cases, it wi ll help them to directly 

access the CRC Committee without wasting their time and resources. Accordingly, the 

CRC Committee should in its Rules of Procedure or future practice exempt the 

application of domestic remedies rule in such cases. 

iii. Communications should be brought to the CRC Committee within one year 

after the exhaustion of domestic remedies 

As pointed out under Article 7(1) (h) of the draft, a communication will not be rendered 

admissible if it is not submitted within one year after the exhaustion of domestic 

remedies except in cases where it is demonstra ted by the author that it had not been 

possible to submit the communica tion within this time limit. The one yea r period set 

forth in this provision was subject to heated debate in the drafting process. Poland 

expressed support to either six months or one year following the exhaustion of 

256 Jawara v The Gam bia (2000) AJ-IRLR 107 (ACJ-I PR 2000),Para 32 

257 OHCHR, 'Frequently asked Q uestio ns about Treaty Body Co mplaints Proced ure' Ava ilable at 

http:// www.2ohchr.org/ english/ bodies/ petition/ docs/23 faq pdf, accessed on 23/ 03/ 2011 . 
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domestic remedies.258 France and Greece fa vored a one year provided safeguards to be 

included for cases where this is not possible whi le Czech Republic and Sweden 

preferred a six months period 2s9 Brazil and other groups including the IC) totally 

opposed the fixin g of time limit. Brazil, for example sternly argued that imposing a time 

limit wou ld weaken access to justice and make the Complaints Procedure less child 

friendly260 In the end, the precedent in the Optional Protocol to the ICESCR (Article 

3(2) (a)) which prescribes one year was adopted 261 

In my view, the provision which requires communications to be submitted within one 

year after the exhaustion of domestic remedies shou ld be avoided . It should be 

analyzed that fi xing time frame may entail far reaching consequence on children, in 

particular, on those found in rural areas or poor countries262 It goes without saying 

that bringing communications at international level, among others, demands 

knowledge about the Procedures of international Complaints Mechanisms and financial 

resource. Children located in rural areas or poor countries, on the other hand, lack the 

necessary knowledge and resource to vindicate their rights by the insh·umentality of 

international Complaints Procedures. Hence, it wou ld be quite unreasonable to expect 

children affected by such constraints or anyone representing them to bring 

communications to the CRC Committee within one year after the exhaustion of 

domestic remedies. Ostensibly, this provision is particularly detrimental to chi ldren 

258 NCO Working Croup for the CRC Complaints Mechanism, 'Complaints Mechanism: Reaction to 

Chairs Proposa l' Available at http://www.crin .org/ law/CRC_complaints/ accessed on 2/06/201 1 

259 ibid 

260 ibid, The NCO Coa lition for a CRC Complaints Mechanism, elaborating on its posi tion ex plained that 

setting a tim e limit for submitting a communication would particu larly disa dva ntage children w ho are 

often not aware of such limits until the deadline has passed . 

261 Pursua nt to Rule 91(f) of the Rules of Procedure of the Committee on CERD, moreover, co mplainants 

are required to submit co mmunications six- months after exhausting the availab le domestic re med ies. 

262 Malcolm La ngford and Sevda Clark, supra note 33, p.6 
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located in Africa, where there is poor practice of utilizing Internationa l Complaint 

Procedures which might have resulted from lack of awareness, fina ncial constraints and 

other related factors.263 

Under the Preamble, States Parties have emphasized on the importance of es tablishing 

Complaint System that responds to the real difficul ties children suffer in pursuing 

remedies fo r violations of their rights.2M Fixing time limit for bringing communica tions 

after the exhaustion of domestic remedies, on the other hand, contradicts with this 

commitment since it undermines the effec tive use of the Complaint Procedure by 

children. 

It is also worth noting that the potential danger becomes even higher whenever 

domestic remedies are unavailable to children. As noted above, the draft is not clear 

whether the exhaustion of domestic remedies rule will apply in cases where domestic 

remedies are not available to children. And it is yet to be seen in the jurisprudence or 

Rules of Procedure of the CRC Committee how the one year period w ill apply in such 

instances. Presumably, the one year period in the C RC Committee's jurisprudence will 

be considered to start running as of the time the fac ts that gave rise to the complaint 

arose.265 Undoubtedly, the potential risk that may materialize as a consequence of time 

263 Peter Newell indica ted that of commun ications declared admissible by the Africa n Commission, an 

incomplete review suggests only one submitted by/on behalf of children.( see Peter Newell, supra note 

217, p.S) . Moreove r, there is inadequate use of the Com munica tions Procedure esta blished under the 

ACRWC s ince, up until now, only two cases are brought to the ACERWC 

2M See Paragraph 5 of the Prea mble to the Final Draft 

265 The Euro pean Court of Human Rights has approached the issue in simi lar fas hi on. The Court, in line 

with in terpreti ng Article 35(1) of the ECHR, w hich requires co mm unica tions to be submi tted within six 

months after the exhaustion of domestic remedies ex plained:".. where no do mestic remedies are 

ava ilable, the six-month period runs from the date of the act alleged to constitute the violation of the 

Convention (see Malcolm La ngford, 'Closing the Ga p? An Introd uction to the Optional Protocol to the 
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fixing will exacerbate in such occasions. This is because, in common parlance, victims or 

their legal representatives who exhaust domestic remedies are more likely to be aware 

of the exis tence of international remedies .266 It follows, therefore, that the probability for 

an indiv idual victim or his/ her legal representative who has not accessed local 

remedies (owing to their non-existence) to know the availability of international legal 

options is low. Consequ ently, the one year period prescribed for submitting complaints 

after the exhaustion of domestic remedies will more likely lapse withou t being used by 

the individual victim. This will, in effect, lead to discriminating children located in 

States where there are no domestic remedies against those children located in States 

where there are such remedies. 

It is, perhaps, provided under the draft that if the author presents good cause 

demonstrating that it was impossible for him/ her to submit a complaint wi thin one 

year after the exhaustion of domestic remedies, the CRC Committee may admit it. In 

my opinion, this is not an appropriate safeguard to the potential risk envisaged above 

since, for obvious reasons, the Committee wi ll not accept communications that delayed 

as a consequence of lack of awareness as to the existence of international 

Communications Procedures. The other core UN treaties, except that of the Optional 

Protocol to the ICESCR and the CERD, do not fix time limit for submitting 

communications after exhausting domestic remedies.267 It is unfortunate that although 

International Covenant on Economic, Social and Cultural Rights' (2009), 27 Nordic Journnl of /-IulIInn 

Rightsl, p. 23).Under the Ru le of Procedure of the Inter-America n Co mmission(A rticle 32),it is provided 

that in cases where domes tic remedies can not be pursued, the dead line for bringing Communica tions 

after the ex haustion of domestic remedies will start to run as of the a lleged vio lation of rights occ urred . 

266 ibid 

267 The regional human rights instruments, nevertheless, slipulate time period for submitting co mplaints 

after the ex haus tion of loca l remed ies. The ECHR and the ACHR und er Articles 35 and 46 respectively 

prov ide six months. The Guid elines of the ACERWC (under Chapter Two Part Ill) and the ACHPR 

(Article 56(6) requ ire co mmunica tions to be submitted within ' reaso nable time' after the ex haustion of 

81 



delegations were observed to oppose new innovations on the ground that they are not 

practiced in the Communications Procedures of the existing UN treaties, they were not 

found to object the inclusion of this new detrimental element in to the final draft 

instrument. 

iv. Other admissibility requirements 

The draft has also outlined other admissibility requirements. It is, for instance, provided 

that a communication will not be considered on its merits if it constitutes an abuse of 

the right of submission of communications or is incompatible with the provisions of the 

CRC and/ or the Optional Protocols thereto.268 What really constitutes an abuse of the 

right of submission of communications is not mentioned in the draft. However, the CRC 

Committee can deal with this rule through drawing lesson from the experience of other 

treaty bodies. As considered in Chapter Two, the Human Rights Committee in its 

practice, for example, has declined to consider unex plained excessively delayed 

submissions on the ground of abuse. The CRC Committee may come up with other 

justifiable grounds that amount to abuse of the right of submission. Incompatible 

communications, as can be deduced from the trend in other international instruments, 

are communications that do not allege violations of rights guaranteed under the CRC or 

its Optional Protocols269 If a communication alleges violation of a right not guaranteed 

under the CRC or its Optional Protocols, the CRC Committee may decline to consider it. 

The draft, in addition, provides that a communications will not be rendered admissible 

if the subject matter of it has been already examined by the Committee or has been or is 

local remedies. Some authorities ha ve commented that the phrase ' reasonable time' may entail the effect 

of prejudiz ing valid claims s ince what is reasonable for one co mmissioner may not be necessa rily so to 

the other. (See Sa belo Gumeddze, supra note 61 p.134 The UN 1503 Procedure likewise adopts reasonable 

time period. 

268 Article 7(1)(c) of the Final Draft 

269 See, for example, Article 56(2) of the ACHPR 
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being examined under other Procedure of internationa l investigation or settlement270 

During the discussions, some delegations proposed the inclusion of a language 

specifying that the CRC Committee should decline to consider a communication if it 

finds that the communication was being considered under regional Procedure271 The 

proposal was not accepted by the majority of delega tions. They argued that regional 

bodies lack the competence to adjudica te many of the rights guaranteed under the CRC 

and its Optional Protocols since the existing regional instruments do not cover all the 

provisions contained in the CRC and its Optional Protocols272 

Apparently, the reasoning seems to fail appreciating the situation in Africa. As 

considered before, there are a number of rights that are guaranteed both under the 

ACRWC and CRe. Accordingly, children in Africa may bring a particular matter both 

to the attention of the ACERWC and the CRC Committee thereby entailing duplication 

of decisions and encouraging forum shopping. It also runs counter to the underlying 

purpose of establishing Complaint System under the CRe. As can be inferred from the 

Preambl e, States Parti es, in establishing the Complaint Procedure to chi ldren, have the 

intention of complementing regional monitoring mechanisms in mind 2 73 This will be 

realized if the CRC Committee gives recognition to decisions rendered by regional 

Proced ures. The writer, therefore, holds the view that the Optional Protocol should 

include a provision precluding the CRC Committee from considering communications 

already exa mined under regional Procedures. 

270 Article 7(1)(d) of the Final Draft 

271 Report of the OEWG, supra note 24,p.15 

272 See paragraph 6 of Preamble to the Final Draft 

273 Report of the OEWG, supra note 24,p.15 
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The CRC Committee may also decline to consider communications if it finds 

communications to be manifes tly ill founded or not sufficiently substantiated 2 74 or the 

facts that are the subject of communication occurred prior to the entry in to force of the 

Optional Protocol for the State Party concerned except in cases when it is proved that 

the facts that are the subject of communication continued after that date. 275 

It is worthwhile to analyze that the draft has overlooked some important issues in 

dealing with admissibility criteria. There is, for example, no explicit mention made in 

the draft addressing whether communications should be considered if they are 

exclusively based on information disseminated through the mass media. Under the 

admissibility rule of the Complaint System of the ACRWC, communica tions that are 

based exclusively on media will not be admitted. 276 The ACHPR in the same manner 

unequivocally states under Article 56(4) that communications will not be rendered 

admissible if they are based on news disseminated through the mass media . 

As ca n be ga thered from the elaboration made by the African Commission on Human 

and Peoples' Rights, it appears to be that the requirement is set to enhance the 

credibility of communications. The Commission in Jawarn v.The Gambia held: " ... There 

is no doubt that the media remains the most importan t if not the only source of 

information ... the issue therefore should not be whether the information was given from 

the media, but whether the information is correct. "277 The fate of communications 

written in disparaging or insulting language is not also settled. Such issues are dealt 

'" Article 7(l )(f) of the Fi nal Draft 

275 Article 7(1) (g) of the Final Draft 

276 See Chapter Two, Part III of the Guidelines for the Consid eration of Communica tions Provided for in 

Article 44 of the Africa n Charter on the Rights and Welfare of the Child (ACERWC 8/ 4) 

277 jmvam v. Tile Gambia, slipra note 276, Para 26 
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wi th under the ACHPR and the UN 1503 Procedure278 This rule helps to ensure respect 

fo r State Parties and their institu tions279 

b) The Impact of Reservations on Admissibility 

It is regrettable that the final draft has entitled States Parties to make reserva tions on the 

provisions of the Optional Pro tocol. The fi rst and second drafts were composed of a 

provision prohibiting reservations28o It was, nevertheless, removed from the final draft 

tex t fo r lack of adequate support by the majori ty of States281 Hence, a comm unication 

will be rendered inadmissible if the competence of the Committee to consider the 

subject matters of the communication is excluded by the respondent State through 

reservation. 

However, it is possible to argue that State Parties can not va lidly undertake reserva tions 

on the Optional Protocol and make communications to be rendered inadmissible. Under 

international law, a State may, when signing, ratifying, accepting, approving or 

acceding to a trea ty, formulate a reserva tion unless: a) The reserva tion is prohibited by 

the treaty or b) The reservation is incompatible with the object and purpose of the 

treaty282 In our context, since the draft has not exp ressly prohibited reservations, Sta te 

278 Under Article 56(3) of the ACHPR, it is prov ided that co mmunications should not be wri tten in 

disparaging o r insulting language d irected aga inst the Sta te concerned and its ins titutions or to the 

orga nization of African Unity. If they are fo und to be wri tten as such, they will be declared inad missible. 

Simila r requirement is sti pu la ted und er the 1503 Procedure (ECOSOC.Res.1503 [XlVlIIl revised by 

ECOSOC Res.2000/3 of June 2000) 

279 Sabelo Gumeddze, supra note 267,p.130 

280 Look at Articles 19 and 24 of the fi rst and second d raft instruments respectively 

281 Avai lable at h ttp:/ / www.crin . o rg/ reso urces/ in fodeta il. as p?id~23908.accessed on 13/07/2011 .New 

Zea land spoke out on beha lf of States who wa nted to allow fo r reserva ti ons as long as they d id not go 

aga ins t the aims of the Optional Protocol. 

282 Vienna Convention on the Law of Treaties of 23 May 1969, Article 19 
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Parties are at liberty to formulate reserva tions in so far as the reservation is compatible 

with the object and purpose of the Optional Protocol. However, the object and purpose 

of the Optional Protocol is, among others, to provide international Communications 

Procedure to children and enhance the implementation of the CRC and its Optiona l 

Protocols .283 Surely, creating the possibility of reservations to the Optional Protocol will , 

through restricting the application of certain provisions of the instrument, undermine 

the intended purpose of providing international Complaint Mechanism to children. 

Thus, formulating reservations to the provisions of the Optional Protocol will run 

counter to the object and purpose of the insh·ument. 

In should also be noted that balming reservations has developed precedent in the UN 

parlance. The Optional Protocol to the CEDAW under Article 17 has a provision 

prohibiting reservations. The Human Rights Committee has elaborated in its General 

Comment that: " .. . reservation relating to the required Procedures under the first 

Optional Protocol to the ICCPR wou ld not be compatible with its object and 

purpose." 284 The Committee has affi rmed this position in Kennedy v. Trinidnd nnd Tobngo 

(Communication No. 845/1999, U.N.) through holding that Tobago's reservation to the 

first Optional Protocol to the ICCPR is contrary to the object and purpose of the 

instrument and, hence, is invalid. 

As rightly put forward by NGO groups for the CRC and some States including 

Slovenia, the ban on reservation made under the initial drafts should have been 

maintained given the purely procedural nature of the Communications Procedure 

283 See, for exa mple, Paragraph 10 of the Prea mble to the Final Draft Optiona l Protocol 

28<1 Human Rights Committee 1 General Comment No.24 on 'Issues re lating to reserva tions made up on 

ratification or accession to the Covenant or its Optiona l Protocol' ,(1994) V.N.DOC .CCPR / C / 217 

Rev. l / Add 6.4,Para.14 
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established under the Optional Protocol.285 The instrument has neither introduced any 

new nor expanded the existing substantive rights and obligations to those already 

accepted by the States. An option has alread y been given to States under the CRC and 

its Optional Protocols to reduce their obligation with regard to the rights guaranteed in 

the instruments w hile signing, ratifying or acceding to them .286 Undoubtedly, giving 

extra-opportunity for States to avoid responsibility under the instruments will not be 

inline with children's best interests. 

4.4.1.3. Interim Measures 

The final draft has incorporated provisions on Interim Measures (a lso called Provisional 

Measures) that help to avoid irreparable harm to the victim/ victims of alleged 

violations 287 Article 6 (1) of the Final Draft provides 

At any time after the receipt of a communication and before a determination 

on the merits has been reached, the Committee may transmjt to the State 

Party concerned for its urgent consideration a request that the State Party 

take such interim measures as may be necessary in exceptional circumstances 

to avoid possible irreparable damage to the victim or victims of the alleged 

violations .. 

Some individual experts argued that the phrase ' in exceptiona l circumstances' 

contained in the provision may encourage the trend of restricting the applica tion of 

In terim Measures to cases concerning death penalty and d eportation. Consequently, 

'85 Ava ilable at http://www.crin .org / law /eRe_complaints/ accessed on 10/ 07/2011 

,.. There is no provision uncle r the e Re and its O ptional Protocols that prohibit reservahon. According ly, 

States Parties can make reservations to the provisions of the instruments provided the reserva tions 

formul a ted do not go aga inst the object and purpose of the ins lTUments. 

'" Article 6 of the Final Draft 
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they preferred the phrase to be changed so as to enable the provision to serve for all 

possible irreparable damages. 288 

In my opinion, however, it would have been more advantageous for children to include 

a provision which empowers the CRC Committee to avoid any harm on the allegedly 

victim child/children while the Committee is processing the communication . Due to 

their specia l nature, violations may pose detrimental effec t on the wellbeing and 

development of children. The very purpose of establishing Communications Procedure 

to children may be defeated if the CRC Committee is made to tolerate the infliction of 

harm on children and solely strive to avoid potential irreparable damages to children 

that may result as a consequence of deportation, execution of death penalty, extradition 

and the like. To this effect, it is quite preferable to follow the approach taken in the 

African regional human rights system. The Guidelines of the ACERWC for 

consideration of communications under Chapter 2 Article 2 (IV) (1) provides: 

When the Committee decides to consider a Communication, it m ay forward to 

the State Party concerned , a requ est Lo take provisional meilsurcs that the 

Committee shall consider necessary in order to prevent any o ther harm to the 

child 01' children who would be victims of v io la tions 

It shou ld also b e underscored that in order for Interim Measures to play their designed 

purpose of avoiding infliction of harm on children, they should be made to have strict 

applica tion. State Parties should be bound to take the measures whenever the CRC 

Committee requests them. The wording of Article 6 of the final draft stated above, 

however, does not seem to enshrine legally binding provisions to this end. The 

respondent State, pursuant to the provision, is merely required to consider the request 

288 Malcolm Langford and Sevda Clark, supra note 33,p.6 ln the Complaint Proced ures of the other core 

UN trea ties Interim Measures are sim ilarly prov ided to avoid potential irreparable damages to 

children.(see for example, Article 5 of the Optiona l Protocol to the CEDAW, Article 5 of the Optional 

Protocol to the ICESCR and Article 4 of the Optional Protocol to the CRPD) 
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made by the CRC Committee to take Interim Measures. It is up to the State to decide 

whether ta king Interim Measures is justified under the circumstances or not. No explicit 

obliga tion is imposed on States to take In terim Measures in accordance with the reques t 

by the Committee. This is contrary to the position held by some States such as 

Liechtens tein who maintained:"States must go beyond simply considering req uests 

made by the Committee for Interim Measures" and proposed the inclusion of an 

add itional language to require that States take all appropriate steps to comply with such 

requests289 The CRC Committee subscribing to this view held that: " ... the Op tional 

Protocol should be framed in a way making explicit the obliga tion of States Parties to 

take all the necessary steps to comply with Interim Measures."29o 

Other Optional Protocols to the UN treaties have also adopted similar phraseology in 

this regard 291 The trend in the practice of the UN trea ty bodies, however, indicates that 

they resemble towards making requests for Interim Measures legally binding. In spite 

of the absence of clear language in the first Optional Protocol to the ICCPR and its Rules 

of Procedure imposing a d uty on States to take Interim Measures, the Human Rights 

Committee in Communica tion No.869/ 1999, for example, held that: 

A State commits grave breaches of its obliga tions u nder the Optional Protoco l if 

it acts to p revent or frus trate conside ra tion by the Committee of a 

289 NGO Working Group fo r the CRC Complaints Mechanism, supra note 258. The majority of States, 

including the U.s, to the contrary, wished the provisio n dealing with Interim Measures to refl ect that 

Interim Measures are not considered binding. They emphas ized that the decisions on whether to take 

Interim Measures must rest wi th States. 

290 Co mments by the Com mi ttee on the Rights of the Child, sup ra note 28, p.7 

291 See, for exam ple, Article 5 of the Optional Protoco l to ICESCR, Article 5 of the Optional Protocol to the 

CEDAW Article 4 of the O ptional Protoco l to CRPD, and Rule 92 of the Ru les of Procedu re of the Human 

Rights Com mittee 
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communication alleging a violation of the covenant, or render examination by 

the Committee moot and the expression of its views nugatory and futi le.29' 

In its General Comment, the Committee further stressed the compulsory nature of 

Interim Measures by affirming that:" failure to implement such Interim or Provisional 

Measures is incompatible with the obligation to respect in good faith the Procedure of 

Individual Communication established under the Optional Protocol." 293 The African 

regional human rights mechanism has also moved a step forward in this respect. Under 

the Guidelines of the ACERWC, States Parties to the ACRWC are requ ired to take 

Interim Measures whenever the ACERWC requests them. As can be noted from the 

above provis ion, States Parties are not simply expected to consider the requests for 

Interim Measures. Rather, they are bound to take the measures in accordance with the 

request by the ACERWC. 

Arguably, failure to make Interim Measures legally binding up on States may entail 

serious consequence on children located in Africa, where there is poor practice by States 

of complying wi th lnlerim Measures. 294 The execution of Ken Saro-Wiwa by the 

Nigerian government despite the request made by the African Commission for 

Provisional Measures clearly illustrates the need for making Interim Measures legally 

binding295 It is, therefore, essential that the Optional Protocol should comprise legally 

binding provisions on Interim Measures. State Parties to the Optional Protocol should 

be bound to take Interim Measures following the request by the CRC Committee. This 

292 Joillt NGO SlIbmission to the Open-elided Workillg Grollp 0 11 nil Optiollnl Protocol to the COllvell tioll 0 11 the 

Rights of the Child to Provide CO l1l11l1lllicntiolls Procedllre, Available at http.//www.crill.org/resollrces/illfoDetnil 

nsp?=report, accessed on 10/ 03/ 2010 

293 Human Rights Committee, Genera l Comment No.33,Para 19 

294 Lilian Chenwi, supra note 65 p.39 

295 See Ill tem ntiollnl Pell nlld Others (011 behnlf of Snro-Wiwn) v Nigerin, (2000) AHRLR 212 (ACHPR 1998), 

Paras 8, 9 andlO 
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would help to protect the rights of chi ldren while the communications IS being 

processed by the CRC Committee and ensure the effectiveness of the Procedure. 

It is also worthy to note that the prov ision does not fix time limit within w hich the State 

concerned shou ld respond to the request made by the CRC Committee to consider 

Interim Measures. Given the absence of clear terms imposing a duty on States to take 

Interim Measures, the non-existence of such time frame may further weaken the 

effectiveness of Interim Measures. Similar shortcoming also exis ts in the Complaint 

Procedures of the other core UN treaties. The Rules of Procedure of the African 

Commission offers important lesson in this regard . Under Rule 101(4), it is stated that 

the respondent State should, within two weeks of the receipt of the request for 

provisional measures, report back to the commission on the implementation of the 

prov isional measures requested. There is no equivalent provision in the text of the 

Rules of Procedures of the UN treaty bodies. It is advisable that the CRC Committee 

should address this issue in its Rules of Procedure to promptly avoid potential harms to 

children and guarantee the celerity of the Procedure. 

4.4.1.4. Transmission of Communications 

On receiving communications, the CRC Committee will, confidentially and as soon as 

possible, notify the respondent State about the substance of the communication296 The 

scope of confidentiality that should be placed while noti fying States about the 

communications was subject to controversy during the deliberations of the OEWG. The 

first draft provided that the identity of the complainant will not be disclosed to the State 

Party or otherwise without the express consent of the individual concerned 2 97 In order 

296 Article 8(1) of the Final Draft 

297 'The term 'otherw ise' seems to refer to the 'public' 
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for the identity of the individual to be revealed both to the State and the public, the 

consent of the individual concerned was needed to be established. 

Reflec ting on th is provision, some authorities attempted to demonstrate that the non­

disclosure of communica tions to the public will prejudize the individual designed to be 

protected as it closes the door for (lmicus curie interventions298 Since the communication 

is not publicized, NGOs, NHRIs · and other interested grou ps will not get the 

opportunity to intervene during the consideration of communications thereby 

weakening the effectiveness of the proceeding299 Some delegations also saw the 

relevance of publicity in light of the benefit it adds throu gh deterring other violations 

by State Parties.3OO On the opposite side, an opinion challenging this view was observed 

to emerge from other delegations raising concern that publicity of communications may 

erode the general principle of privacy right enshrined under Article 16 of the CRC.301 

Finally, a compromise was reached and the final draft, in a separate provision under the 

title dealing with ' protection measures' stipulated that the identity of an individual 

/ group of individuals, as a general rule, will remain confidential. In exceptional 

circumstances, however, if the individual/ individuals concerned consented so, it may 

be subject to publici ty302 

The present writer holds the view that the modality of disclosure of the identity of the 

complainant envisaged in the draft will not promote the interests of the allegedly victim 

2"" Malcolm Langford and Sevda Clark, 's upra note 33, p.3. The term nllliClls curie is a Latin term which 

literally mea ns 'fr iend of the Court' . It is defined in Black's Law Dictionary (8'h ed., 2004) as'A person 

who is not a party to a law suit but who petitions the Court or is required by the Court to file a brief in the 

action because that person has a strong interest in the su bject matter.' 

299 Malcolm La ngfo rd and Sevda Clark, supra note 33,p.3 

300 Report of the OEWG, supra note 24, p.17 

"" ibid 

302 ibid ,p.17 
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child/ children. Although creating the possibility for children to express their views on 

the matter relating to publicity is crucial, relying solely on their views may not 

ameliorate the potential risk that may affect children as a consequence of publicity. 

Article 3 of the CRe, as has been noted above, requires that the best interests principle 

should be given effec t in all actions concerning children. The CRC Committee has stated 

that the phrase 'in all actions concerning children' should be interpreted as broadly as 

possible3 03 The CRC Committee should only disclose the identity of the complainant if 

it considers that disclosure of the identity of complainants is inline with their best 

interests. Nonetheless, the CRC Committee should, in determining whether disclosure 

is in the child/children's best interests, give due weight to the views of the 

child/ children in accordance with their age and maturity. 

The final draft has also unconditionally permitted disclosure of the identity of the 

complainant to the respondent State. Article 8(1) reads: 

Unless the Committee considers communications inadmissible without reference 

to the State Party concerned, the Committee shall bring any communication 

submitted to it under the present protocol confidentially to the attention of the 

State Party concerned as soon as possible. 

The draft provided lesser threshold of protection as compared to other Complaint 

Procedures such as the CERD (Article 14(6)) and Rules of Procedure of the CEDAW 

Committee (Rule 69), which require the consent of the complainants to be established 

before permitting disclosure. Part of Article 14(6) (a) of CERD, for example, outlines: 

The Committee shall confidentially bring any communication referred to it to the 

attention of the State Party alleged to be violating any provision of this 

Convention, but the identity of the individual or groups of individuals 

concerned shall not be revealed without his or their express consent. 

303 j . Todres, supra note 205, p.ll 
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The formulation in the draft was made to reflect the position held by the delega tions of 

some States such as the U.s who argued that it would be reasonable for States to know 

the identity of victims to ensure that concrete violation had taken place and effec tive 

remedies could be provided . 304 Mexico has also added that the identity of the victim 

must be known to determine whether domestic remedies had been exhausted 3 05 

Apparently, this provision remains to be problematic for the com plainants concerned. It 

has failed to take in to account the negative consequence that may ensue to children as a 

result of the disclosure of their identity to the respondent State. As vulnerable groups of 

the society, special protection measures should have been afforded to them whi le 

bringing communications. It is crucial to analyze that children may suffer a lot as a 

result of divulging their identity not only to the public, but also to the respondent State 

concerned. Given this fact, the 'protection measures' envisaged under Article 4 of the 

draft which seeks to prevent unnecessary suffering of children due to communications 

(including the publicity of communications) will not be complete without shielding 

children from the possible harm that may be inflicted on them as a consequence of 

revealing their identity to the respondent State. In order to trigger effective utiliza tion of 

the instrument by children and guarantee protec tion to children, the Committee should 

determine whether revealing the identity of the child /children involved is inline with 

their best interests. In such cases as well, the CRC Committee should give due weight to 

the views of the child / children concerned in accordance with their age and maturity in 

determining whether disclosure is inline w ith their best interests . 

The respondent State, upon receiving the communication, is bound to submit to the 

CRC Committee written explanations or Statements clarifying the matters and remedy, 

3~1 NCO Working Croup for the CRC Complaints Mecha nism, supra note 258 

305 ibid 
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if any, that it may have provided to the compiainant3 06 It is anticipated that for the 

purpose of fostering the celerity of the Procedure, the CRC Committee wi ll through its 

Rules of Procedure entitle the respondent State to present its arguments in relation to 

both admissibili ty and the merits 3 07 The State is required to reply as soon as possible 

and within six months. The Chair-person of the OEWG, in his first draft, proposed three 

months period for the State to respond to communications. He explained that the three 

months period was justified given the developmental status of children and the need 

for promoting the celeri ty of Procedures308 The six-month time limi t set forth in the 

final draft was championed by the majority of delegations who expressed that it would 

be difficult for respondent States to submit response for communications within three 

months. Canada and U.s. for instance, argued that a six-month time period for States to 

respond would be more appropriate as three months time limit would be especially 

difficu lt to meet for federal States, where it can take more time to gather the necessary 

fac ts and information.309 

The final draft Optional Protocol is not exceptional in fixing a six-month time limit; 

indeed, the majority of the core UN trea ties have, likewise, prescribed similar period of 

time for submitting responses for communications.310 Shorter time limit, however, is 

tes ted in the UN treaties' regime and other Complaint Procedures. Article 41(6) (b) of 

the CERD has stipulated three months time for States to respond to communications. 

The Complain ts Procedure under the European Social Charter fixed no time for States 

306 Article 8(2) of the Fina l Draft 

307 This is the trend in the Complaints Procedure of most of the core UN h'eaties (See, for exa mple, Rule 69 

of the Rules of Proced ure of the CEDAW Co mmittee and Rule 97 of the Rules of Procedure of the Hum an 

Rights Committee). 

308 See the explanatory memorandum by the Chair-person of the OEWC on the first draft. 

309 NCO Working C roup for the CRC Complaints Mechanism, supra note 258 

310 See prov isions in the Optional Protocols of the ICESCR (Article 6(2), ICCPR (Article 4(2), CRPD 

(A rticle 3) and CEDAW (A rticle 6(2) 
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to reply to communications. It is the Europea n Committee of Socia l Rights that 

determines the time frame on a case by case basis and the Committee usually allots very 

short period of time.311These precedents are stark examples elucidating that shorter 

time limits are realistic3 12 Taking in to account the special needs of children, the final 

draft should have employed a lesser time limit for submitting explanations for 

communications by respondent State that help to halt any unnecessary delay in the 

Communications Procedure. Shorter time limits may also help to minimize the risk that 

may ensue to children as a consequence of the weak provisions on Interim Measures 

considered above. 

4.4.1.5. Friendly Settlement 

Primarily targeting at protecting the rights of children without a prolonged examination 

of communications by the CRC Committee, the final draft has brought in to it a Friendly 

Settlement Procedure.313 Among the core UN trea ties, the ICESCR represents a 

watershed in terms of providing Friendly Settlement Procedures between individuals 

and Sta tes through its Optional Protocol. The rest of treaty body sys tems permit 

Friendly Settlements between States for Inter-States communications3 14 Friendly 

Settlement Procedure for Individual Commu nications is also prov ided under the 

European and Inter-American Human Rights Systems. The African Human Rights 

System provides Friendly Settlement Procedure between States. 

3 11 Robin Churchill and Urfan Khaliq, 'The Co llective Co mmunications Procedure of the European Social 

Charter: An Effective Mechanism for Ensuring Co mpliance with Economic and Social Rights?' (2004),15 

filL (417- 456),p.436 

312 Joint NCO Submission to the OEWC, supra note 292, p.ll 

313 Article 9 of the Fi nal Draft 

31" See Article 41 of the lCCPR, Article 21 of CAT and Article 76 of CM W. 
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Although Friendly Settlement Procedures are hailed for providing favorable solutions 

in a prompt manner, it needs critical scrutiny w henever a pplied in the context of 

children. This is mainly due to the fa ct that unlike the settlement between States, 

Friendly Settlements between an individual and a State are imbalanced and inevitably 

raise concerns about the relative powers of the two parties3 15 In particular, the 

Procedure may bring about undesirable consequences on child victims who run a grea t 

risk of manipulation in the process and agreeing to settlements potentially contrary to 

their interests316 Realizing such consequence, a number of States during the negotiation 

process stressed that any Friendly Settlement should respect the obliga tions set forth in 

the CRC and its Optional Protocols.317 This is also refl ected in the provision of the draft 

(Article 9(1)) since it emphasizes that: 

The Committee shall make available its good offices to the parties concerned 

with a view to reaching a friendly settlement of the matter on the basis of 

respect for the obliga tions set forth in the Convention and/or the Optional 

Protocols thereto. 

This mandate of the Committee is bolstered by the clear stipulation enunciated under 

Article 2 of the draft which empowers the Committee to play its key role in preventing 

the possible manipulation of children and misuse of the Procedure through applying 

the principle of bes t interests of the child in supervising the process of Friendly 

Settlements. 

In particular, it should be underscored that Friendly Settlement processes involving 

African States should be closely scrutinized. Given their poor human rights record, 

African States may not live up to their duty of respecting the rights of the child while 

3 15 Joint NCO Submissio n to the OEWC, supra note 292, p.ll 

3 16 ibid 

317 Report of the OEWC, supra note 24,p. 18 
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pursuing the Friendly Settlement process. In practice, it is also tested since in Modise 

case (Jolm K. Modise v. Botswana, Communication 97/93), the Botswana government was 

found violating the human rights of the complainant in the Friendly Settlement 

process.318 The CRC Committee is expected to be quite prudent in determining whether 

pursuing Friendly Settlement of the matter involving African States is in the best 

interests of the child/ children involved . 

The CRC Committee, in addition, is required to follow up the implementation of the 

Friendly Settlement by the State concerned 31 9 The State is required to submit 

information to the Committee on the measure it has taken to implement the terms of the 

agreement. Nonetheless, the time ga p avai lable for the State to respond to the request 

made by the Committee is not explained. This may, through crea ting unnecessary 

delay, weaken the effective implementation of the settlement reached 3 20 The draft is 

also silent on the role to be played by the Committee in case there is none or 

unsatisfactory implementation of the Friendly Settlement. It was suggested by the CRC 

Committee and NCO groups that the draft should, in such circumstances, create the 

possibil ity of reopening the case by the Committee or resubmitting by the author of 

communications3 21 Without opening a room for such mode of application, the draft has 

bluntly provided that an agreement on a Friendly Settlement reached under the 

318 Frans Viljoen, 'Communications under the African Cha rter: Procedure and Admiss ibility' in 

Malcolm Eva ns and Rachel Murray (eds.), Tire Africall Cimr!er 0 11 HllIllnll nlld peoples' RigMs: Tire Systelll ill 

Pmctice 1986-2006 (Cambridge University Press, 2008),p.83 

319 Article 11 of the Final Draft 

320 NCO groups, among the participants, suggested that the Sta te should be required to submit its 

respo nse within ' reasonable time' (see Joint NCO Submission to the OEWC, supra note 292, p12) 

321 See Comments by the Co mmittee on the Rights of the Child, supra note 28, p.8 and Joint NCO 

Submission to the OEWC, supra note 292,p.13 
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auspiCes of the Committee will close consideration of the communication under the 

Optional Protoco]322 

4.4.1.6. Consideration of the Merits of Communications 

Unless consideration of a communication is discontinued as a result of agreement 

through Friendly Settlement or any other ground, the Committee will embark on 

exa mining the merits of communications.323 It will examine w hether the facts alleged in 

the case constitute violation of the rights guaranteed in the CRC or its Optional 

Protocols. The drafters of this Article have attempted to add on the exis ting standard 

and enhance the celerity of the Procedure throu gh requiring the CRC Committee to 

consider communications 'as quickly as possible'. 

The Committee considers communications in the light of all documentation submitted 

to it by the complainant and the respondent State. 324 The draft, however, provided no 

clue regarding the application of oral hearings. During the discussions, it was suggested 

by many States that the Complaint Procedure should give adequate emphasis to the 

views of the child325 Despi te these suggestions, the issue regarding oral hearings was 

not trea ted in the final draft. In fact, most Complaint Procedures of the UN treaties in 

322 Article 9(2) of the Final Draft 

323 Article 10 of the Final Draft 

32·' Article 10(1 ) of the Final Draft. It seems to be that the CRC Co mmittee in its Rules of Proced ures will 

include a provision allowing the Committee to consult, as appropriate, relevant documentation 

ema natin g from other UN bodies, specialized agencies, funds, prog rammes and mechanisms, and other 

bod ies, including from regional human rights systems, and any observa tions or comments by the State 

Party concerned (See the explanatory memorandum of Article 8 of the first draft prepared by the Chair 

Person Rapporteur of the OEWG) 

325 NGO Worki ng Group for the CRC Complaints Mechanism, supra note 258 
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the same manner do not have provisions dealing with oral arguments 3 26 The absence of 

provision to this effect, on the other hand, has persuaded some treaty bodies to deny 

oral hearings. The Human Rights Committee, for example, interpreted the reference 

made to 'written information' under Article 5 of the first Optional Protocol to the 

rCCPR in a way precluding oral hearings 3 27 Henry Steiner argued that although the 

provision refers to 'written information', there is nothing explicitly stopping oral 

hearings 3 2B 

It should be born in mind that permitting oral hearings will help the Committee to 

adequately understand the substance of the case and the real challenges affecting the 

child victim. It is an important mechanism which enables the Committee to elicit the 

views of the chi ld in the adjudication process and render effective remedies for the 

violations inflicted on the child. The child is already granted under Article 12 of the 

CRC the right to express his/her views in all matters affecting him/her. Consideration 

of communications involving him/her indisputably affects him/her. Accordingly, the 

child should be given an opportunity to express his/her views orally relating to the 

communication. 

As rightly argued by Henry Steiner in the context of the Complaint Procedure of the 

ICCPR, the absence of clear provision authorizing oral proceedings under the draft 

Optional Protocol should not be understood as closing the door for its application. This 

line of argument, perhaps, is buttressed by the draft Optional Protocol itself. Under 

326 It is, however, important to recognize that the CAT Committee, pursuant to Rule 111(4) of its Rules of 

Procedure, can invite the author to submit oral evidence. 

327 Liz Heffernan: A Comparative View of Individual Petition Procedures under the Europea n 

Convention on Human Rights and the International Covenant on Civil and Political Rights'(1997) 

19.1Humnu [<ighls Quarterly 78-112, p.25 

328 Henry Steiner: 'Individua l Claims in a World of Massive Violations: What Role for the Human Rights 

Committee )', in Philip Alston and James Crawford, supra note 174, p.15 
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Article 2, it is provided that the Committee should, while carrying out its functi ons, 

give due weight to the views of the child in accordance w ith his/ her age and maturity. 

This would clearly imply that the Committee shou ld allow oral hearings in considering 

communica tions. 

The CRC Committee examines cases in closed meetings329 This will presumably entail 

that only parties to the communication, their representatives, witnesses and experts will 

be allowed to attend the meetings.330 As expressed by few delegations during the 

sessions of the OEWG, however, closed sessions may result in lack of transparency and 

make mnicus curie interventions very difficult331 The writer, hence, holds the view that 

the Optional Protocol should not totally close the possibilities of interventions. 

Although amicus curie interventions are not allowed under Complaint Procedures of the 

core UN trea ties, the practice in the regional human rights systems have elucidated that 

amicus curie interventions help in providing legal arguments or valuable information on 

how the case affects people other than the parties to the case.332 The CRC Committee 

will, as a result, be placed in a better position to get information on how the case affects 

children other than those involved in the case. It will also make the Committee to dra w 

attention to relevant matters not already brought to the Committee's attention by the 

parties involved 333 Nevertheless, the Optional Protocol should not permit public 

hearings unconditionally. The Committee should be required to hold public hearing if it 

finds that it is inJine with the child / children's best interests. 

329 Article 10(2) of the Final Draft 

330 See, for exa mple, Ru le 102 of the Ru le of Procedure of the Afri can Co mmission on Human and 

Peo ples' Rights 

331 Report of the OEWG, supra note 24,p. 19 

332 Magda lena Sep.lveda Thea van Ba nning and et a I, supra note 56, p.5 

333 ibid 
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The other issue which merits consideration at this stage concerns examination of 

communications alleging breach of ESC rights. As has been observed earlier, the draft 

has followed comprehensive approach in treating ESC rights and civil and political 

rights under Individual Communications. States Parties can not discriminately 

undertake to receive communications relating to ESC rights or civil and political rights. 

Through permitting children to bring communications in relation to ESC rights, the 

draft has reinforced the justifiability of ESC rights and the indivisibility, 

interdependence and interconnectedness of human rights anchored in the Preamble334 

Nevertheless, it is plain to note that States are not yet fu lly convinced on the 

justiciability of ESC rights and the indivisibility, interdependence and 

interconnectedness of human rights. This may be discerned through analyzing the 

standard of treatment employed for ESC rights under the draft. Article 13(1) of the 

draft stipulates: 

When examining communications alleging vio lations of economic, social or 

cultural rights, the Committee shall consider the reasonableness of the steps 

taken by the State Party in accordance with article 4 of the Convention. In doing 

so, the Committee shall bear in mind that the State Party may adopt a range of 

possible po licy measures for the implementation of the economic, social and 

culhll'al rights in the Convention. 

The CRC Committee will, pursuant to the provision, consider the ' reasonableness' of the 

steps taken by the respondent State when examining communications alleging breach of 

ESC rights. In applying the standard, the Committee is further required to bear in mind 

the discretion granted for States to adopt a range of policy measures for implementing 

ESC rights. 

3~1 See paragraph 3 of the Preamble to the Fina l Draft 
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The CRC Committee will not apply the ' reasonableness' standard when examining 

communications brought in relation to ci vil and political rights. This discriminatory 

treatment of the two se ts of rights is inserted in spite of the strong objection raised by 

some delega tions w ho argued that it would crea te hierarchy of rights and run counter to 

the principle of indivisibility and interdependence of human rights335 The wide 

support given for the' reasonableness' standard of review by States, in the opinion of 

Lembrechts, is a stark example elucidating that long standing prejudice towards ESC 

rights are not overcome.336 As a result, Lembrechts argues, a unique opportunity to 

bridge the classica l dichotomy between ESC rights and civil and political rights is lost3 37 

Nevertheless, the Optional Protocol, in my view , can not create unique opportunity to 

avoid the dichotomy between the two sets of rights. The CRC has already employed 

different treatment to such groups of rights . Part of Article 4 of the CRC, in outl ining the 

duty of States Parties to give effect to the rights under the CRC provides:" ... In regard to 

economic, social a nd cultural rights, States Parties shall undertake such measures to the 

maximum extent of their available resources ... " The requirement of 'availability of 

resources' is merely prescribed for ESC rights and other rights guaranteed under the 

CRC are not subjected to such requirement. The CRC Committee elaborated that the 

requirement of 'ava ilability of resources' included in the provision introduces the 

concept of ' progressive rea lization' of ESC rights338 This implies that States Parties, 

according to the explanation of the CRC Committee, are expected to rea lize ESC rights 

progressively. 

335 Repo rt of the OEWG, supra note 24, p. 19 

336 Sara Lembrechts, supra note 35,p.34 

337 ibid 

338 eRe Committee, s upra no te 200,Pa ra 7 
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The Optional Protocol is a proced ural instrument which merely creates possibilities for 

children to present claims with respect to the CRC and its Optional Protocols. It can not 

be structured to create new substantive obligations on States Parties. Through the 

Optional Protocol, State Parties may only be obliged to receive communications alleging 

breach of substantive rights which they already committed to fulfill. This approach is 

adhered by the draft. 'Reasonableness' standard of review introduced in the draft is not 

a standard designed to establish new substantive obliga tion or altering the already 

created obligations of States Parties. As explained by the Committee on ICESCR, 111 

determining whether the steps taken by States were 'reasonable', ' the time frame 111 

which the steps were taken' will, among others, be taken in to consideration339 This 

clearly indicates that ' reasonableness' standard is a reflection of the principle of 

progressive realiza tion of ESC rights340 The inclusion of ' reasonableness' standard of 

review under the draft, hence, signifies the reaffirmation of the approach adopted under 

the CRC in relation to ESC rights. 

The draft provisions do not clarify the notion of ' reasonableness'. It remains to be seen 

how the CRC Comrrlittee interprets it whenever confronted with communications 

alleging breach of ESC rights under the CRe. Nevertheless, as the trend in the 

jurisprudence of na tional Courts unveiled, the concept of 'reasonableness' is not a 

monoli thic standard.341 State courts have been observed to apply the standard 

339 Stntelllent by the COl1llllittee: All evnll/ntioll of the obligntioll to tnke steps to the "Mnxillllllll of nvnilnble 

resol/rces" Wider nil OptionnlProtocol to the Covennllt U.N. Doc. E/C.12/2007/1, Para 8 

3'10 In State Courts, like the Constitutional court of South Africa as well , ' reasonableness' standard had 

been the basis on w hich the justiciabili ty of the du ty to progressively rea lize ESC rights was affirmed(See 

Bruce Porter, 'The Reasonableness of Article 8(4)- Adjudicati ng Claims From The Margins'(2009) 27 

Nordic 10l/mnl of HI/mnll Rights, p.46 

341 Brian Griffey, 'The' reasonableness' tes t: Assessing violati ons of sta te obligations under the Optional 

Protocol to the Internationa l Covenant on Economic, Social and Cultural Rights'(2011) 11 HIIlllnl/ {"gilts 

Lnw Review 2, p.305 
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inconsistently with radically different levels of deference to States on policy and 

budgetary matters, resulting in equally va ried outcomes3 42 The CRC Committee should 

be cautious to avoid inconsistency in applying the ' reasonableness' standard of review. 

It should, in particular, apply similar level of deference to State Parties' policy choice for 

implementing ESC rights. Inconsistent application of the standard may result in 

varied outcomes on similar cases. This will, in turn, lead to extending different level of 

protection to children. 

After examining communications, the CRC Committee is bound to transmit its views on 

the communication, together with its recommendation, if any, to the parties concerned 

without delay 3 43 States parties are required to follow up the views and 

recommendations of the CRC Committee. The following part will consider the 

Procedure adopted in the draft for monitoring follow up to the views and 

recommendations of the CRC Committee. 

4.4.1.7. Follow-up to the Views and Recommendations of the CRC Committee 

The draft Optional Protocol, like the Compliant Procedures of the other core UN 

treaties, has adopted Proced ures for monitoring follow-up by States of the views and 

recommendations of the CRC Committee. Introducing follow-up Procedure is 

advantageous since it opens an avenue for addressing problems encountered when 

implementing views and recommendations and guarantees that they would be actually 

implemented3 44 It also allows for guidance and support to be provided to States 

regarding measures taken to comply wi th the views and recommendations3 45 

3-1 , Ibid 

:m Article 10(3) of the Final Draft 

:144 Lilian Chenwi, supra note 65, p.46 

345 ibid 
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It is provided under Article 11(1) that:"the respondent State should, as soon as possible 

and within six months, submit written response including information on any action 

taken and envisaged in the light of the views and recommendations of the Committee." 

The first draft prescribed three months time for the submission of written response. The 

proposal, nonetheless, was not accepted since numerous delegations argued that in 

light of the potentially far-reaching measures required for implementing the CRC 

Committee's views, such as change in domestic practice or legislation, the three months 

period would turn out to be insufficient346 Given the potential harm that delays in 

implementation may cause to children, the six months time allotted for submitting 

responses appears to be too long. To promote the interest of children, the drafters 

should have foreseen innovative tools that help to foster immediate implementation of 

the views and recommendations of the Committee. To this end, the draft should, at the 

very least, have adopted the suggestions of many delegations to provide three months 

period for submitting responses as a general rule and allow submission of same within 

six months in exceptional circumstances347 

The CRC Committee is further granted discretion to order the concerned State to present 

in its subsequent report further information on the implementation of the views and 

recommendations348 The Committee is also required to include a summary of its 

activities under the Optional Protocol in to the report it presents to the General 

Assembly349 This will serve as an additional instrument for provoking compliance by 

States Parties since the identity of non-complying States will be disclosed to the General 

Assembly thereby contributing for mobilization of shame. 

346 Report of the OEWG, supra note 24,p. 20 

3<17 ibid 

348 Article 11 (2) of the Final Draft 

349 Article 16 of the Final Draft 
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Obviously, the above mentioned mechanisms are not sufficient to ensure effective 

implementation of the views and recommendations of the CRC Committee. After a ll, 

the term 'view' is traditiona lly understood to connote determination of the issue that is 

short of legally binding obligation.350 Consequently, Committees of the UN trea ty 

bodies in general are considered to lack explicit authority to hand dow n decisions that 

are binding up on State Parties351 This has, in turn, resulted in poor record of 

compliance to the views and recommendations of the treaty bodies by delinquent 

States352 To ameliorate this hurdle, other treaty bodies have, in their Rules of Procedure 

and practice, adopted additional methods. Most trea ty bodies, for instance, have 

designated Special Rapporteurs having the mandate of ascertaining the measures taken 

by States Parties to give effect to the views of the Committees353 Langford and Clark 

have suggested the importance of considering other innovative Procedures such as: (i) 

not closing a communication until the Committee is satisfied there has been compliance, 

particularly in cases of grave or sys temic violations; (ii) allowing an expedited re­

submission of the complaint where there has not been compliance; or (iii) being 

permitted to invoke the Inquiry Procedure when there is insufficient compliance with a 

decision.35' The CRC Committee has ample opportunities to draw lesson from the 

experience of such h'eaty bodies and proactively deal with challenges that may hinder 

the effective implementation of its views and recommendations by States Parties. 

350 Scott Davidson, ' Intention and Effect: The Legal Stahls of the Fi nal Views of the Human Righ ts 

Committee' ill. Grant Huscroft and Pau l Rishworth (eds.), Litigating Rights Perspectives frolll DOII/estic and 

In temaliollal Law (Oxford - Portland Oregon, 2002),p.307 

351 J. Crawford, supra note 174, p.2 

352 Liz Heffernan, for example, has noted that compliance to the views of the Human Rights Co mmittee 

by delinquent States till 1990 is remarkably incomplete.(see Liz Heffernan above, supra note 327, p.2S) 

353 See, for exa mple, Rule 101 of the Rules of Procedure of the Human Rights Committee, Rule 73 of the 

Rules of Procedure of the CEDAW Comm ittee, Rule 9S of the Rules of Procedure of the CERD Co mmittee 

and Rule 11 4 of the Rules of Procedure of the CAT Co mmittee. 

354 See Malcolm Langford and Sevda Cla rk, supra note 33,p.9 
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4.4.2. Inter-State Communications 

Inter-State Communica tions are the other key Procedures of the draft Optional Protocol. 

Although Inter-State Communications experienced no usage by States under other UN 

treaties so far355, the draft Optional Protocol has included the Procedure and allowed 

States to present claims alleging breach of any of the rights guaranteed under the CRC 

and its Optional Protocols. States Parties are given the liberty to either accept or decline 

from recognizing the competence of the CRC Committee to receive and consider Inter­

State Communications in respect of the CRC and! or its Optional Protocols356 And such 

declaration may at any time be withdrawn by the State concerned.357 The draft has 

further provided that the Committee shall make available its office to the parties 

concerned for friendly solutions of the matter subject to communication3 58 In such 

occasions, it seems sound to argue that the CRC Committee, pursuant to the mandate 

entrusted to it under Article 2 of the draft, is required to ascertain whether Friendly 

Settlement options are in the best interests of the child! children concerned. 

It should be acknowledged that the provisions of the draft dealing with Inter-State 

Communications in general brought no new element on the exis ting precedent. This 

may be part of the reason why the Procedure was not given much attention and failed 

to be discussed at length. The other reason for the absence of due concern to it might 

have emerged as a result of non-use of it by States in other UN trea ties. Some 

delegations expressed d oubts on the potential Significance of the Procedure on this 

ground 3 59 

355 Report of the OEWG, supra note 24,p. 21 

356 Article 12(1 ) of the Final Draft. 

357 Article 12(4) of the Final Draft 

358 Article 12(3) of the Fina l Draft. 

359 Report of the OEWG, supra note 24,p. 21 
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Seen in light of the paramount advantage that can be obtained from the Procedure as a 

result of its special nature, the shadow of doubt expressed on the potential contribution 

of the Procedure appears to be unjustifiable. Inter-State Communications have 

preferable aspects over Individual Communications in some respects. As opposed to 

Individual Communications which require communications to be submitted by 

individuals or group of individuals alleging breach of rights committed by States 

Parties 'within their jurisdiction',36o Inter-State Communications enshrined under 

Article 12 of the draft do not make any reference to States Parties' jurisdiction361 

Accordingly, Inter-State Communications may be used to address ex tra-territorial 

violations of children's rights. This will in effect imply that an act or omission contrary 

to the CRC and its Optional Protocols committed by States Parties having an impact on 

children outside their jurisdiction may be challenged by other States Parties through 

Inter-State Communications. This has been practically observed in Africa where an 

Inter-State Communication was instigated against the Republics of Burundi, Rwanda 

and Uganda for serious violations of the human and peoples' rights of individuals 

including children in the various provinces of the Democratic Republic of Congo by the 

armed forces of Burundi, Rwanda and Uganda.362 Introducing the Procedure under the 

CRC may help to address similar extra-territorial violations of children's rights by 

States Parties. It also opens the door for possible developments in international 

jurisprudence relating to the application of the provisions of the CRC and its Optional 

Protocols. However, the above discussion should not be understood to imply that Inter­

State Communications will only serve to address extra-territorial violations of 

360 See, for exa mple, Article 5(1) of the Optional protocol to the ICESCR, Article 2 of the Optional Protocol 

to the CRPD 

]fi' Inter-State Communications under other Co mplaint Procedures of the UN treaties likewise do not 

make any reference to States Parties' jurisdictionSee, for example, Article 41 of the rCCPR, Article 21 of 

CAT, Article 76 of CM Wand Article 11 of CERD. 

362 Democratic Rel'"blic of COl/go (DRC) v . B"l"lIlldi, Rwnlldn nnd Ugnlldn (Communication 227/99), 

Twentieth Acti vity Repo rt 2006 

109 



children's rights. The absence of reference to any territorial jurisdiction may also enable 

States Parties to bring to an end child rights violations committed by States Parties 

within their own jurisdiction. 

The other advantage of Inter-State Communications that result from their special nature 

is that the Procedures enable children to vindicate their rights through a more powerful 

entity-a State. It is an important asset to enhance the effecti ve enforcement of children's 

rights as a State Party is in a better position to represent the interest of a child (children) 

whose rights are violated by another State Party. In this connection, it is essential to 

note that when the alleged violation committed by a State Party affects the rights of 

individuals under the jurisdiction of another State Party, the latter's sovereign interest 

might also be affected 3 63 Accordingly, Inter-State Communications may, in addition to 

assisting in protecting children's rights, help to safeguard the sovereign interests of 

State Parties. 

The role being played by the Procedure under regional systems also shades light on its 

potential significance under the CRe. In the European regional human rights system, 

for example, the number of Inter-State complaints that appear in Strasbourg has shown 

increment from time to time3 64 Although few in numbers, the complaints have resulted 

in significant milestones in the protection of human rights by the European Court of 

human Rights365 As far as the si tuation in Africa is concerned, although Inter-State 

Communications are not practiced to the extent one may wish, some positive signs have 

been detected indicating its potential use. Inter-State Communication, as considered 

above, has already reached the African Commission. Rather than closing the door for 

363 Christian Co urhs and Magdalena Sep(dveda, 'Are ExlTa-terri torial Obliga tions Reviewable under the 

Optiona l Protocol to the ICESCR? 27 Nordic JOllrnnl ofHlllllnlll~ighl s l , p.59 

36< Liz Heffernan, supra note 327,p.25 

365 ibid 
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their potential use under the CRe, therefore, it is important to introduce Inter-State 

Communications under the CRC and find out mechanisms that provoke the effective 

use of them by children. 

In this regard, the impact of opt-in options should also be critically analyzed. On the 

face of poor record of utilizing Inter-State complaints under the existing UN h'eaties, the 

presence of opt-in clauses may further weaken the contribution of the Procedure in the 

eRC regime. With the existence of the opt-in clauses, moreover, it would be difficult to 

ensure similar level of protection to all children loca ted in State Parties to the Optional 

protocol since children located in States w here the State has accepted the competence of 

the Committee to receive and consider Inter-State Communications wi ll be afforded 

better protection than children located States where the State has not made such 

acceptance of the Competence of the Committee. To avoid discriminatory treahJ1ent of 

children and enhance effective protection of their rights, it is essential to make accepting 

the Procedure mandatory as in the case of the CERD. 

4.4.3. Inquiry Procedure 

The final draft has also incorporated provisions setting out Inquiry Procedure. 

Pursuant to Article 13 of the draft, the Committee is required to undertake an inquiry if 

it receives 'reliable' information indicating 'grave' or 'systematic' viola tions by a State 

Party of the rights set forth in the CRC and its Optional Protocols. Article 13(1) 

pronounces: 

If the Comm.ittee rece.ives reliable information indicating grave or systematic 

violations by a State party of rights set forth in (a) The Convention (b) The 

Optional Protocol on the sale of children, child prostitution and child 

pornography (c) The Optional Protocol on the involvement of children in armed 

conflict, the Committee shall invite the State party to cooperate in the 
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exa mination of the information and, to this end, to submit observa tions without 

delay with regard to the information concerned. 

Yet, the Committee can not undertake investigation if the State has made a declara tion 

indicating that it does not recognize the competence of the Committee to conduct an 

inquiry in respect of the CRC and/ or its Optional Protocols3 66 As can be ga thered from 

Article 13(2), the inquiry is provided to be conducted confidentially based on the 

information submitted by the concerned State as well as other reliable information 

available to it. The Committee may in addition deSignate one or more of its members to 

conduct an inquiry and report to it urgently. Whenever the circumstances warrant and 

with the consent of the State Party concerned, the inquiry may involve vis it to the 

State's territory .367 

After examining the findings of the inquiry, the Committee is required to transmit 

without delay those findings to the State Party concerned together with its comments 

and recommendations368 Up on receiving the comments and recommendations, the 

State is expected to submit its observation to the Committee as soon as possible and 

within six months369 As stated under Article 14, the Committee is empowered to 

monitor follow-up to its comments and recommendations by the State concerned. To 

this effect, it may, for example, request the State to explain the measures it took and 

envisaged in response to the inquiry . The Committee may also request the concerned 

State to include in its subsequent reports any measure it has taken in response to the 

inquiry. Consulting the concerned State, the Committee may, in addition, include 

366 Article 13(7) of the Final Draft 

367 ibid 

368 Article 13(4) of the Final Draft 

369 Articles 13(5) of the Final Draft 
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summary account of the results of the proceedings in the report it presents to the 

General Assembly370 

Inquiry Procedures, like Inter-State Communications comprise distinct features that 

introduce additional advantages to children. Like Inter-State Communications, Inquiry 

Procedure may also serve to address extra-territorial violations of child rights. This is 

due to the fact that the Procedure makes no reference to jurisdictional limitation. Hence, 

acts or omissions committed by States Parties ha ving impact on the rights of children 

outside their jurisdiction, such as grave or systematic violations of child rights that may 

occur in a State Party as a consequence of forceful attack or invasion by another State 

Party may be addressed by Inquiry Procedure. 

Indeed, Inquiry Procedure adds some further advantages on Inter-State 

Communications. Under Inquiry Procedure, for example, violations that are 

'systematic' in their nature can be addressed. Moreover, under this Procedure, the 

identity of the complninant is irrelevant; NGOS, NHRIS and even States can initiate an 

Inquiry without necessarily involving victims of violations and disclosing their identity 

to the respondent State or the public. This is particularly important for children who 

may risk revictimiza tion or reprisal as a consequence of initiating an Inquiry against 

their government. 

If we visualize its practical importance in the context of Africa, the Procedure may, 

without necessarily involving victims of violations, enable NGOs, NHRlS and States to 

instiga te inquiry and halt child rights violations in Africa, such as those in Sudan who 

have been sustaining grave violations of their rights being recruited and used by armed 

370 Article 13(6) of the Fina l Draft 
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forces and groups suffering rape or sexual abuse at their hands.371 What is important to 

note here is that unlike Inter-state Communications which require communications to 

be brought from a State Party to the Optional Protocol that specifically declared to 

accept the competence of the CRC Committee to receive and consider Inter-state 

Communications372, Inquiry Procedure do not fix limitation on those who ca n initiate an 

inquiry. Hence, even a state which is not party to the Optional Protocol is entitled to 

utilize the Procedure. 

Nevertheless, it shou ld be noted that the Procedure consists of some detrimental aspects 

that impede its potential significance. In spite of the strong objection by some States 

such as France,373 the draft, for example, has provided opt-out option in relation to the 

Procedure.374 State Parties are granted the possibi li ties of restricting the competence of 

the CRC Committee to conduct an Inquiry in respect of the rights set forth in the CRC 

or its Optional Protocols. In order to strengthen the role to be played by the Procedure 

and reaffirm the indivisibility, interdependence and interconnectedness of human 

rights set forth under the Preamble, the draft should have avoided the option like that 

of the Optional Protocol to the CED375 The inquiry, moreover, can not be conducted 

without securing the consent of the concerned State. The Procedure, as a resu lt, will not 

have application if the concerned State objects it. This will inevitably undermine its 

effectiveness. 

37J Available at http ://www. un.org/apps/ news/story.asp7NewslD=23796&Cr=sudan&Cr1,accessed on 

29/08/2011 

372 See Article 12(2) of the Final Draft 

373 Visit http://www.crin.org/ resources/ infodetaiI. asp?id=2398 

374 See Article 13(7) of the Fi nal Draft 

375 Look at Article 330f the Optional Protocol to the CED. 

114 



4.4.4. Collective Communications 

Similar to the drafting stages of the Optional Protocols to the CEDAW and ICESCR, the 

issue as to whether the CRC Complaint Procedure should incorporate Collective 

Communications was subject to serious debate. Earlier drafts included the Proced ure 

and permitted the CRC Committee to consider Collec tive Communications brought by 

NHRls, Ombudsman Institutions and NGOs376 The Procedure, however, was not able 

to galvanize adequate support, and, hence, was not included in the final draft. 

Delegations have failed to see the specific advantages that Collective Communications 

may provide to children . Collective Communica tions generally allow the submission of 

communications without directly involvi ng individual child victims in the process377 

The Procedure, as a result, is suitable to address violations victims of which can not be 

easily identifiable; such as abuse of children through pornography378 Besides, since 

there is no disclosure of the identi ty of allegedly victims of violations, concern over 

confidentiali ty, revictimization and protec tion of children throughout the Procedure are 

addressed .379 This is more importantly advantageous for African children who may 

expectedly suffer revictimization as a consequence of bringing communications against 

their government. The establishment of the Procedure may also serve additional 

advantages to African children. It is presumed that most Africa n children wi ll 

encounter difficulties in bringing communica tions before an international human rights 

body (like the CRC Committee) as a consequ ence of financial and other constraints. 

Collec tive Communications, on the other hand, will enable large number of children 

376 See Article 3 of the first d raft and Article 7 of the second draft 

377 Joi nt NGO Submissio n to the OEWG, supra note 292, p.? 

378 Peter Newell, 'Collective Communications: An Essential Element In The New Optiona l Protocol For 

The Convention On The Rights Of The Child p.3, Avai lable at http ) / www2.ohchr.org/english/ 

bodies/ hrco uncil / OEWG/ index .hlm accessed on 10/ 03/2011 

379 ibid 
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facing obs tacles of filing individual communications to be represented by NGOs, 

NHRls or Ombudsman Institutions and enforce their rights. 

It should be born in mind that the requ irement of tracing the individual situation of 

victims of human rights viola tions (victim requirement) may pose serious consequence 

on the enforcement of children's rights. The requirement is particularly found under 

Individual Communica tions where complainants are required to clearly ind icate the 

suffering sustained by them or by individuals on behalf of whom they are bringing the 

communica tion38o This will create difficulty in preventing potential viola tions of 

children's rights as a consequence of the wrongful prac tice, law or policy of State 

Parties. The practical case of Tndmnn v. Canada 381 illustrates the impac t of this 

requirement. In this very case, the authors were non-Ca tholics who complained that the 

Roman Ca tholic schools were the only non-secular schools receiving full and direct 

public funding and wanted to nullify the Canadian legislation alleging it to be 

discrimina tory.382 Their communica tion was rendered inadmissible by the Human 

Rights Committee since, although the complainants belonged to different religious 

denominations, their children were attending public secular schools which are funded 

like catholic schools383 The implication is that, in order to challenge the Canadian 

legislation on this point, the authors of the complainants in Tadmr7n would have had to 

380 As considered earlier, fo r example, the Final draft und er Article 5 Provides that "Communications may 

be submi tted by or on behalf of an ind ividua l or gro up of ind ividua ls ... c1aiming to be victi ms of a 

viola lion by that State Pa rty ... " Similar provision is also found under Co mplaint Procedures of the Other 

core UN trea ties, See, for instance Article of the Op tional Protocol to CEDAW, Article of the Optional 

protoco l to ICESCR, Article of Optional protocol to CRPD 

381 Tlldmlln et Ill. v. Cllnllrill, (Communica tion No. 816/ 1998) 

382 ibid, Para 6.2 

383 ibid 
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' ,," 

place their children in non-public, non-Roman Catholic schools with the financial 

implica tion this would have entailed on them384 

Under Collective Communications, this challenge is addressed since there is 'no victim 

requirement. Complainants are not required to wait until the risk that may ensue to 

children as a consequence of law, policy or practice complained to be against an 

interna tional instrument materializes. There is no need of explaining the situation of 

each individual alleged to have been victim of a violation. It suffices if complaining 

NGOs, NHRls or Ombudsman Institutions clearly indicate that a given law, policy or 

practice is aga inst an international instrument to which the respondent State is a party 

and that it generally ca used (or may cause) the human righ ts violation of a large 

number of individuals concerned. As a result, the decision that may be rendered in such 

cases may, in addition to addressing violations which in fact sustained, serve to prevent 

potential violations of children's rights. 

This is clearly observed in the Collective Communication brou ght to the ACERWC 

considered earlier. The communication in this particular case was brought on behalf of 

children of Nubian descent in Kenya against the government of Kenya which, 

according to the communication, refused to give Kenyan Citizenship to Nubian 

children in v iolation of Article 6 in particular sub-articles (2) (3) and (4) and Article 3 of 

the ACRWC and, as a result, led them to incur other consequential violations including 

Article 11(3) and Article 14 of the ACRWC. The Communication particularly alleges 

that many persons of Nubian descent are not granted the ID cards to prove nationality, 

or only get them after along delay. Consequently, the communica tion describes, the 

future prospect of Nubian children are severely limited and often leaves them 

384 Olivier De Schutter, su pra note 50,p.813 
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stateless. 385 Considering the merits of the communica tion, the ACERWC finally found 

multiple violations of children's rights guaran teed under the ACRWC and 

recommended, among others, that the government of Kenya should take all necessary 

legisla tive, administrative and other measures in order to ensure that children of 

Nubian descent in Kenya that are otherwise sta teless, can acqu ire a Kenyan nationali ty 

and the proof of such a nationality at birth 386 It is possible to note that the 

communication has partly based its allegation on the potential risk that Nu bian children 

may incur. Furthermore, the decision of the ACER WC, as one may note, has a 

prospective d imension. The adoption of legislative, administra tive and other measures 

will not only benefi t those child ren who in fac t suffered violations, it also helps to 

preven t violations that may be inflicted on futu re generations of Nubian children. 

Many delegations objected Collec tive Communica tions Procedure alleging, inter alia, 

that it would overlap w ith the Inquiry Procedure and that the prov ision on Indi vidual 

Communications contempla ted the submission of communications by group of 

individuals .387 Delegations also opposed the Proced ure arguing that it creates d ifficulty 

in terms of exhausting domestic remedies388 One may be surprised to note that 

although Collec tive Communica tions Procedure is being practiced in the regional 

human rights mechanisms of Europe and Africa many delegations from these regional 

systems were not w illing to include the Proced ure in to the CRC monitoring system 389 

In the present writer's opinion, the above mentioned grounds do not justify excluding 

Collective Communica tions from the ambi t of the CRC monitoring system . As opposed 

385 Institlltefor Hllmall Rights alld Oeveloplllell t in Africa (lHROA) and Open Socieh) Illstice Illilialive (a ll behalf 

of Childrell of Nllbiall deseelll in Kellya) v. The goverlllllelli of Kellya ,su pro note 274,Para 5 

386 ibid, Para 69 

387 Report of the OEWG, su pra note 24,p. 13 

' "' ibid 

389 Report of the OEWG, supra note 24,p. 13 
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to the arguments raised by many delegations, for example, Collective Communications 

will not overlap wi th Inquiry Procedure. From the very outset, Inquiry Procedures 

normally address 'grave' or 'sys tematic' violations. 39o The threshold for instiga ting 

Collective Communica tions, as can be observed from the trend in the Complaint 

Procedures of the regional human rights systems, is not limited to 'grave' or 

'systematic' violations. Under the Collec tive Complaint System of the Europea n Social 

Charter, for instance, communications may be brought to the European Committee of 

Social Rights if there is 'unsatisfactory application' of the European Social Charter.391 

The ACRWC, on the other hand, does not stipulate limit on the type of violations that 

should be considered by the ACERWC. Under Article 44(1) of the ACRWC, it is 

provided that the ACERWC may receive communications 'from any person, group or 

NGOs recognized by the Organization of African Unity'. Since violations of children's 

rights that do not fall within the purview of 'grave' or 'systematic' violations may be 

addressed by Collective Communications, introducing the Procedure will not duplicate 

Inquiry Procedure. On top of this, as the NGO Group for the CRC suggested, it is 

possible to avoid the potential duplication through stipu lating different threshold for 

instigating Collective Communications.392 

Delegations have also declined to accept Collec tive Communica tions argu1l1g that 

Individual Communications already contemplated the submission of communications 

by group of individuals. This argument seems to juxtapose Collective Communications 

with group communications. There is notable difference between the two Procedures. 

In group communications, as noted in previous discussion, there is the possibility of 

390 See, fo r example, Article 8 of the Optional Protocol to the CEDAW, Article 11 of the Optional Protocol 

to the ICESCR a nd Article 6 of the Optional Protoco l to the CRPD. 

391 See Article 4 of the 1995 Protocol to the Eu ropea n Social Charter 

392 NGO Group for the CRC, 'Statement on Article 3 and 12',Ava ila ble at www.crin .org. accessed on 

06/ 07/ 2011 
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disclosure of the identity of the complainant to the State and the public. Collective 

Communications, on the other hand, do not involve individual child victims in the 

process. Moreover, unlike group communications, Collective Communications usually 

involve some level of generality. Because of their collective nature, communications of 

such type raise questions concerning non-compliance of a State's law or practice with 

one of the provisions of a given instrument393 They are used to address violations that 

stem from a general measure of policy affecting a wide range of people394 . 

The non-application of exhaustion of domestic remedies rule ll1 Collective 

Communications has also been the ground for objecting the inclusion of the Procedure 

in to the Optional Protocol. The ACERWC in the above cited case has considered 

whether complainants have exhausted avai lable domestic remedies before bringing the 

matter to it,395 Under the European human rights systems, however, exhaustion of 

domestic remedies rule is not set as an admissibility requirement. Churchill and Khaliq 

reasoned that the exclusion of domestic remedies rule from the admissibility 

requirement of the European Social Charter is due to the fact that in many cases there 

will be no domestic remedy avai lable since the provisions of the European Social 

Charter are not part of domestic law and/ or are not self-executing396 Obviously, this 

ground will not block the application of the exhaustion of domestic remedies rule under 

the Complaint Procedure of the CRe. Most State Parties to the CRC have made the 

provisions of the CRC part of their domestic laws by using various mechanisms such as 

adopting children's code/ Children's Act and enacting laws on specific issues related to 

children's rights such as child labor, child trafficking, female genital mutilation and 

393 Robin Ch urchill and Urfan Khaliq,supra note 311,p.431 

39·' Olivier De Schutter, supra note 50,p.80? 

39S See su pra note 385,Para 24-35 

396 Robin Ch urchill and Urfan Khaliq, supra note 311, p.434 
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etc.397 Accordingly, there is high tendency for the ex haustion of domestic remedies rule 

to be applied under the CRC Complaint Procedure. 

4.5. Other Key Aspects of the Final Draft Optional Protocol 

The draft is also composed of other key aspects that facilitate the effec tive use of the 

Optiona l Protocol and implementation of the views and recommendations of the CRC 

Committee. Under Article 15 of the draft, for instance, the need for international 

assistance and co-opera tion is emphasized for the purpose of assisting States in the 

implementation of the views and recommendations of the Committee. 

Few delegations suggested that new fund for the purpose of assisting States in the 

implementation of the recommendations of the CRC Committee shou ld be established. 

The proposal was not accepted since other delegations argued that it would weaken 

Article 45 of the CRC and should not be dealt under a procedural instrument398 

Establishment of funds is not a new innovation within the UN trea ties. Some human 

rights treaties, such as the Optional Protocol to the CAT (under Article 26) has already 

provided for the establishment of fund with a view to helping States in the 

implementation of the recommendations made by the Su b-Committee on Prevention. 

Through establishing trust fund under the Optional Protocol to the rCESCR (Article 

14(3)), agreement has been reached that States (especially third world States) need 

assistance in implementing ESC rights . The CRC also comprises ESC rights. It is not 

397 UNICEF, supra note 243,at 'x' 

398 Report of the OEWG, supra note 24, p.22. Article 45 of the CRC entitles specialized agencies, the 

United Nations Children's Fund and other United Nations orga ns to be represented at the consideration 

of the implementation of the CRC as fa ll within the scope of their mandate. The argument advanced by 

the delegations in this rega rd seems to evolve from the fear that crea ting trust fund to assist States in the 

implementation of recommendations of the Committee will minimize the contribution they rend er in 

accordance with the above provision of the CRC 
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clear why States declined to recognize the importance of establishing special fund for 

implementing the recommendations of the CRC Committee. This may, in particular, 

affect children in Africa where the capacity of majority of States to give effect to the 

recommendations of the CRC Committee is questionable. To enhance effective 

implementation of the recommendations of the CRC Committee by States parties it 

would have been advantageous if the draft provided for the establishmen t of a new 

fund. 

Furthermore, the draft has envisaged provisions that aim at advancing the awareness of 

the public in relation to the Optional Protocol and the views and recommendations of 

the Committee in particular with regard to matters involving the State Party by 

appropriate and active means and in accessible formats to adults and children alike, 

' including those with disabilities' 399 A proposal was made by some delegations to make 

reference to 'child friendly' means400 The proposal did not get adequate support as a 

result of which the draft failed to include this requirement in its text. Although there is 

no explicit mention of this requirement in the provision, it is plain to note that the 

clause ' in accessible formats to adults and children alike' in it gives clue as to the 

existence of duty on States Parties to provide access to the Optional Protocol and the 

views and recommendations of the Committee in a child friendly means. 

The importance of ensuring 'child-sensitive Procedure' is also highlighted in the 

draft.401 Article 3 of the draft, for example, states that the Committee should guarantee 

child sensitive Procedure while adopting its Rules of Procedure. The draft does not give 

clue on the notion underlying it. Some delegations referred to the definition provided in 

the 'UN Guidelines on Justice in Matters involving Child Victims and Witnesses of 

399 Visit http://www. crin.org / law /CRC_ complaints 

' 00 Report of the OEWG, supra note 24,p. 22 

401 See Paragraph 7 of the Preamble Part and Article 3 of the Final Draft 
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, 

Crime' which define it as:" An approach that balances the child 's right to protection and 

that takes in to account the child 's individual needs and views'402 The Committee is 

expected to deal with the details of it in its Ru les of Procedure. 

4.6. Conclusion 

Given the shortcomings linked to the State reporting mechanism, es tablishing 

Complaint System under the CRC remains to be quite indispensable for triggering the 

implementation of the CRC and its Optional Protocols by States Parties. Complaint 

Procedures wi ll, through complementing the State reporting process envisaged in the 

CRC, give an opportunity for children to mount claims alleging breach of their rights 

guaranteed under the CRC and its Optional Protocols and get remedy through an 

international process. This wou ld, in particular, create advantageous situations for 

children located in areas where domestic remedies are not available or are ineffective if 

they exist at all. 

The establishment of Communications Procedure under the CRC, mureover, helps to 

rectify the defect that has been observed in many States in applying the Provisions of 

the CRe. Due to the absence of authoritative interpretation of the CRC and its Optional 

Protocols, Courts of many States are interpreting the provisions of the CRC and its 

Optional protocols in a manner that limits the rights of the child. If a Communications 

Procedure is introduced under the CRC, it will give an opportunity for the CRC 

committee to produce decisions that develop jurisprudence on the application of the 

provisions of the CRC and its Optional Protocols. In add ition, it has been noted that 

Communications Procedure will serve as a catalys t for States to strengthen appropriate 

remedies at national level. Communications Procedure has also been noted to play key 

role in achieving MDGs. The rights of children in most states, especia lly in Africa are 

402 ECOSOC Res 2005/ 20.July 22,2005 
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not respected. Establishing Communications Procedure for the CRC will help to 

address these violations of children's rights and enable states to live up to their MOG 

commitment. In this regard, hence, the decision made by the HRC of the UN to 

establish Complaint Procedures under the CRC is ground breaking. The draft Optional 

Protocol prepared by the OEWG is already adopted by the HRC on 17, June 2011 and it 

will be presented for final approval to the General Assembly of the UN in December 

2011. 

The draft Optional Protocol as adopted by the HRC of the UN has included Procedures 

that enable children to bring communications to the CRC Committee. The key 

Procedures included in the draft are: Individual Communications, Inter-State 

Communications and Inquiry Procedure. However, there are issues of concern that 

demand further analysis by States. Critical scrutiny of the Procedures reveals that little 

attention is drawn to the special s tatus and vulnerabilities of children. The provisions 

setting out the Procedures, in general, are not tailored in a way enhancing the effective 

use of the Optional Protocol by children. Appropriate safeguards are not established to 

avoid the potential manipulation of children during representation . The best interests 

principle is not made to play its designed role. Collective Communications are not 

included despi te their potential s ignificance in protecting violations of chi ldren's rights. 

Interim Measures in their current form do not adequately serve to avoid infliction of 

harm on children while the CRC Committee is considering communications. Provis ions 

on Inter-State Communications and Inquiry Procedure have also failed to add on the 

existing precedent and promote the real interests of children. In the upcoming session 

of the General assembly, States should reconsider the impact of such loopholes on the 

effectiveness of the Optional Protocol. The following chapter will draw general 

conclusions out of the preced ing discussions and present recommendations for the 

problems identified in the study. 
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CHAPTER FIVE 

5. CONCLUSION AND RECOMMENDATIONS 

5.1. Conclusion 

Monitoring the implementa tion of the CRC by States Parties is primarily carried out 

through the CRC Committee's examination of State Party reports . Nevertheless, it has 

been noted that the State reporting procedure of the CRC is inextricably linked with 

loopholes that have continued to undermine its role. 

To start with, the CRC Committee does not have sufficient authority and mechanisms to 

compel States Parties to submit repor ts on due time. This has resulted in delay in 

reporting by Sta tes, which in turn minimized the possibilities of taking timely measures 

on fac tors that impede the implementation of the CRC and its Optional Protocols by 

States. State reports are also non-reliable. This is due to the fact that State Parties in their 

report usually describe positive situations of child ren wi thout revealing the flagrant 

violations of children's rights or the challenges faced in implementing the CRC and its 

Optional Protocols in their territories. Although the CRC Committee has recognized 

NGOs as important stakeholders in the implementation of children's rights and to 

participate in the reviewing process and challenging the credibility of State reports 

through submitting alternative reports, limited contribution has been made by NGOs so 

far. At the outset, NGOs do not usually par ticipate in the dialogue process directly and 

they usually fail to get the chance to refute the awareness of the government 

representatives. Due to lack of time, money and shortage of secretariat staff, 

information submitted by NGOs has at times also been found to be insufficiently 

backed by evidence such as research and data. Some shortcomings have also been 

detected in relation to the CRC Committee. Elec tion to the CRC Committee membership 

has often been noted to be politicized than being mainly merit based. Most of the 
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members have another fu ll time job and as a resul t, they do not spend sufficient time to 

prepare for the work in the Committee. Given these shortcomings on the reporting 

proced ure, establishing Communications Procedure under the CRC appears to be quite 

important for enhancing the effec tiveness of the monitoring process and advancing the 

protection of children's rights . 

By way of presenting counter-arguments to the main arguments raised by authorities 

that challenged the significance of establishing Communications Procedure for the CRC, 

moreover, it has been considered that there are a number of grounds that justify 

providing Communications Procedure under the CRe. Some of these grounds may be 

summarized as follows: 

i. In most States of the world, children are sustaining serious violations of their human 

rights as a consequence of the non-exis tence (in effective) remedies at the loca l level. 

Establishing Communications Procedure for the C RC wi ll, hence, enables children to 

ge t remedy when national sys tems fail to address child rights violations. In line with 

this, it is also considered that on the face of this flagrant violations of children's 

rights, States wi ll not be in a position to live up to their MDG commitments. The 

challenge, as observed in the discussion above, is more severe in Africa where the 

rights of children to health, educa tion, protection and equality are not respected in 

most states. Without fulfilling their obligation towards these rights, it would be quite 

daunting for States to a ttain the MDGs. 

Ii. Communications Procedure helps to rectify the drawbacks in applying the provisions 

of the CRC and its Optional protocols by States' / domestic Courts. Many State Courts 

narrowly interpret the provisions of the CRC and its Optional Protocols partly due to 

the absence of authoritative interpretation of the instruments. Introducing 

Communications Procedures will give an opportunity for the CRC Committee to 

develop jurisprudence on the application of the CRC and its Optional Protocols and 
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provide guidance for State Courts on the manner of application of the instruments. It 

also offers clear insight on the scope of the duties to respect, protect and ful fill 

emanating from ratifying the CRC and its Optional Protocols. 

Ill. The CRC comprises unique rights tha t ca n not be found under the existing UN 

treaties such as ' the right of a child to have his/ her best interests be a primary 

consideration' (Article 3), 'the right of a child to express his/ her views' (Article 12) 

and 'the right of a child not to be separated from his/ her parents' (Article 9).The 

existing treaty bodies can not entertain complaints alleging violation of such rights. 

Establishing Complaint procedures under the CRC enables children to bring 

communications relating to such rights before the CRC Committee and enforce their 

rights. The same holds true for regional human rights systems. The curren t regional 

human rights instruments, save the ACRWC, are not adopted bea ring children in 

mind . It is only the ACRWC that enshrines provisions dealing specifically wi th 

children. Nevertheless, there are a number of rights under the CRC which can not be 

found under the ACRWC, such as Article 37(a) w hich prohibits capital punishment 

and life imprisonment of children without the possibility of relea~e, Article 37(b) 

which requires detention and imprisonment to be the last resort and be the shortest 

appropriate period and Article 40(3) which imposes duty on States Parties to 

establish laws, Procedures, authorities and institutions specifica lly appl icable to 

children. On top of this, some African states are not still parties to the ACRWe. 

IV. The Communications Procedure will also serve as a catalyst for States to develop 

remedies for children at national level and raise international recogni tion of child ren 

as rights holders. 

It is interesting to note that analyzing the existing lacuna in the monitoring system of 

the CRC, the HRC of the UN has made a landmark decision to adopt an Optional 

Protocol that provides Communications Procedure for the CRe. By virtue of the 

Resolution it adop ted in June 2009 (A/HRC/Res/ll/1/), the HRC established an 
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OEWG having the manda te of exploring the possibility of establishing Communications 

Procedure under the CRe. In March 2010, the HRC through its Resolution 

(A/ HRC/ Res/ 13/ 3/ ) extended the mandate of the OEWG from merely exploring the 

possibility of establishing Communications Procedure to drafting the Optional Protocol. 

Based on this Resolution, the OEWG prepared a draft Optional Protocol and presented 

it to the HRC for adoption. On June 17, 2011, the draft was adopted by the HRe. The 

General Assembly of the UN is expected to finally approve the draft in the upcoming 

December 2011 session. 

The draft Optional Protocol as adopted by the HRC is divided in to four parts: Under 

Part I provisions having general application are outlined. It deals with issues like 

'Competence of the Committee on the Rights of the Child', 'General Principles Guiding 

the Functions of the Committee', 'Rules of Procedure' and 'Protection Measures', Part II 

contains provisions dealing with ' Individual Communications', ' Interim Measures', 

'Admissibility', 'Transmission of Communication', 'Friendly Settlement', 'Consideration 

of Communications' and ' Inter-State Communications' Part III on the other hand sets 

out ' Inquiry Procedure' and Part IV, the last part, provides ' Final Provisions'. The draft 

in general has introduced three key Procedures: Individual Communications, Inter­

State Communications and Inquiry Procedure. 

Under Individual Communications, the draft allows all individuals (children and other 

individuals who sustained violations while they were children) within the jurisdiction 

of a state party to bring communications alleging breach of their rights guaran teed 

under the CRe, the OPAC and OPSC against the Sta te. The draft also permits 

submission of communica tions on behalf of children. In such cases, however, the 

consent of children being represented is required to be established unless the author 

justifies acting on their behalf without such consent. 
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The draft, in establishing Individual Communications has foll owed a comprehensive 

approach. The CRC Committee is empowered to receive and consider communications 

w ith respect to the CRC and its Optional Protocols. If a state ratifies the Optional 

Protocol, it will be bound to receive communications in relation to the CRC and its 

Optional Protocols provided the state is a party to the instruments. No option is also 

given to sates to select certain rights from the CRC and its Optional Protocols and limi t 

the Competence of the Committee in respect of such rights. The d raft, hence, has 

reinforced the indivisibility, interdependence and interconnectedness of human rights 

in this regard. 

Like other Complaint Procedures, admissibility requirements such as the requirement 

of exhausting avai lable domestic remedies, submitting communications in a wri tten 

form, avoiding anonymity in submitting communications are also stipulated in the 

draft. Besides, the draft allows reservations. Accordingly, the Committee will not 

consider a communication as admissible if the state concerned has limited the 

competence of the CRC Committee to consider the subject matter of the communication 

throu gh reserva tions. Furthermore, the Committee is authorized to request the 

concerned state to consider Interim Measures in exceptional circumstances to avoid 

possible irreparable damage to the victim/victims of alleged violations. 

If a communication submitted to the CRC Committee is declared to be admissible 

without reference to the State Party concerned, it wi ll be brought to the attention of the 

State Party confidentially and as son as possible. The identity of the compla inant w ill be 

revealed to the respondent State. However, it will not be disclosed to the public unless 

the author of the communication gives his/ her consent to this effect. The Committee is 

required to make its offices available to the parties for Friend ly Settlement of the matter. 

Consideration of a communication will be closed if an agreement is reached through 

such Friendly Settlement Procedure. 
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Unless consideration of a communication is closed as a result of Friend ly Settlement 

reached between the parties or any other ca use, the Committee will resume considering 

the communication and the respondent State which received the communication will be 

required to submit as soon as possible and within six months w ritten explanation or 

statement clarifying the matter and the remedy, if any that it may have provided. The 

Committee considers communications as quickly as possible in the light of all 

documentation submitted to it. In examining communications alleging breach of ESC 

rights, the Committee will consider the ' reasonableness' of the steps taken by the 

respondent State. After examining communica tions, the Committee will transmit its 

views on the communication, together with its recommendations, if any, to the 

respondent State without delay. 

The draft has provided mechanisms that enable the CRC Committee to follow up on its 

views and recommendations and Friendly Settlement agreements by the respondent 

State. The draft requires the respondent State to submit to the Committee a written 

response on any ac tion taken and envisaged in the light of the views and 

recommendations of the Committee as soon as possible and within six months. The 

Committee may further invite the State Party to submit further information on the 

measures the state Party has taken in response to the views and recommendations of 

the Committee, including implementation of a Friendly Settlement agreement in its 

subsequent report under Article 44 of the CRe, Article 8 of the OPAC and Article 12 of 

the OPSe. 

In ter-State Communications is also provided under the draft. State Parties are granted 

the possibility of bringing communications alleging that another State Party is not 

fulfilling its obligations under the CRC and/ or its Optional protocols. Opt-in possibility 

is provided in the Procedure. Hence, unless State Parties declare to the effect 

recognizing the competence of the CRC Committee to consider Inter-State 
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communications, they will not be bound by Inter-State Communications. As in the case 

of Indi vidua l Communications, the Committee under this Proced ure is also required to 

make available its office for friend ly solutions. 

Inquiry Procedure is the other key Procedure included in the draft. The Procedure 

allows the CRC Committee to conduct an inquiry if it receives reliable information 

indicating 'grave' or 'systematic' violations by the State Party of rights set forth in the 

CRC and/ or its Optional Protocols. The Procedure is hea vily dependent on the 

willingness of the State Party concerned. Furthermore, opt-out option is included in the 

draft relating to this Procedure. This entails that if a State Party through declaration 

expresses its non-recognition of the competence of the Committee to undertake Inquiry 

in respect of the rights set forth in the CRC and its Optional Protocols, the Committee 

can not apply the Procedure. 

The draft finally emphasized on the importance of international assistance and 

cooperation. The CRC Committee may, with the consent of the State party concerned, 

transmit its views and recommendations to United Nations Specialized agencies, funds 

and programs and other competent bodies that indicate a need for technical advice or 

assistance together with the State Party's observation and suggestions, if any, on those 

views or recommendations. 
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5.2. Recommendations 

The overall assessment of the draft reveals that there are a number of issues of concern 

that States should reconsider in the upcoming session of the General Assembly of the 

UN. The draft, as it stands, lacks provisions that adequately promote the interests of 

children. The key Procedures of the draft, i. e., Individual Communications, Inter-state 

Communications and Inquiry Procedure have not made sufficient improvements from 

the existing precedent to incorporate provisions that take in to account the special status 

and vulnerabilities of children. Accordingly, in order to enhance the potential 

s ignificance of the Optional Protocol, the writer strongly recommends the following 

elements to be addressed in the Optional Protocol, Rules of Procedure or practice of the 

CRC Committee. 

I. Under Individual communications, the Optional Protocol should clearly provide 

effective mechanisms that help to avoid the potential risk of manipulation of children 

by their representatives. In its current form, the draft has provided the requirement 

of securine the consent of the child /children being represented as a means of 

avoiding potential manipulation of children. The bes t interests principle is made to 

play insignificant role in this regard since the Committee will apply it only if it thinks 

that the consent of the child/ children being represented is not established. This is not 

an appropriate safeguard to avoid poten tial manipulation of children. It also 

contradicts Article 3 of the CRC which requires that the best interes ts principle be a 

primary consideration in all actions concerning children. Accordingly, the Optional 

Protocol should be framed in a way that explicitly requires the CRC Committee to 

determine whether considering a communication is inline with the child/ children's 

best interes ts. In determining this, however, the Committee should be required to 

take in to account the views of the child/ children represented in accordance wi th 

their age and maturity. To this end, a separate provision may need to be articulated 
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under an Article dealing with Individual Communica tions having the following 

substantive content: 

Where a communication is submitted on behalf of a child as defined in 

Article 1 of the convention, or group of children, the committee shall 

determine whether it is in the bes t interests of the child or group of children 

concerned. In doing so, however, the committee should take in to account the 

views of the child or group of children concerned, the views of the 

child! children being given due weight in accordance with their age and 

maturi ty. 

11. Under admissibility rule, as considered in the discussion, it is provided that 

communications will not be rendered admissible if they are not made in writing. This 

is disadvantageous for children since they may not be capable of expressing their real 

feelings through a written communication . Thus, the Optional Protocol should 

permit other forms such as video and oral submissions. The draft under admissibility 

rule also provides that the exhaustion of domestic remedies rule will not apply if 

local remedies are unreasonably prolonged. The draft does not offer guidance on 

what unreasonably prolonged remedies are. Nevertheless, taking in to account the 

serious consequence that delayed remedies may pose on children, the CRC 

Committee should, in determining whether local remedies are unreasonably 

prolonged or not, apply the best in terests principle. Furthermore, the provision 

included in the draft which requires communications to be submitted within one 

year after the exhaustion of domestic remedies should be eliminated. This is due to 

the fact that bringing communications, among others, requires knowledge about 

international Complaint Procedures and financial resource. Children in poor 

countries such as those in Africa are hardly acquainted with such knowledge and 

facilities. Consequently, the one year period may lapse without being used by 

children sustaining violations. To promote the effective use of the Procedure by 

children, therefore, the draft should either exclude the time frame or require 
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Communica tions to be submitted within reasonable period of time after the 

exhaustion of domestic remedies. 

111. States Parties under the draft are permitted to formulate reservations in so far as such 

reservations are not against the object and purpose of the Optional Protocol. Perhaps, 

States Parties can not validly make reservations on any provision of the draft since 

the objec t and purpose of the Optional Protocol is, among others, to provide 

international Communications Procedure to children and address violations of 

children's rights . Nevertheless, States Parties may insist on making reservations and 

nullifying such reserva tions may cause delay in processing communications. To do a 

way with this potential risk, it is advisable to include a provision which prohibits 

reservations. 

IV . Interim Measures should have broad applica tion. Since the very purpose of 

establishing Complaints System to children, among others, is to address violations of 

children's rights, the CRC Committee's role should not be limited to avoiding 

irreparable harms on children; it should extended to avoiding any infliction of harm 

on children while the Committee is considering communications. Moreover, it is 

important to make Interim Measures legally binding. States Parries should be legally 

bound to take Interim Measures whenever the Committee requests them. On top of 

this, the Optional Protocol should set time frame under which States Parties should 

respond to requests for Interim Measures. In particular, most Afr ican sta tes have 

been observed to ignore Interim Measures and the absence of legally binding 

provision and time frame within which States should respond to reques ts for Interim 

Measures may exacerbate the problem. 

v. The draft allows disclosure of the identi ty of complaining child/children to the 

public up on the fulfillment of consent of the concerned child / children. Nevertheless, 

relying solely on the views of the child / children may not adequately help to avoid 

the potential risk that may affect the child / children as a consequence of publicity. 
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Therefore, the provision should be reframed to permi t publicity only if it is inline 

with the child/children's best interests. Besides the draft uncond itionally permits 

disclosure of the identity of complainants to the respondent State. This may expose 

children to risk. Children may be subject to violations of their rights as a consequence 

of bringing communications. Accord ingly, a prov ision should be articulated in the 

Optional Protocol indica ting that the identity of the child/child ren will not be 

disclosed to the respondent State unless it is inline wi th the child/children's best 

in terests. However, in both cases of determining whether disclosure of the identi ty of 

the child/children to the public and to the respondent State is inline with the 

child/ children's best interests, the views of the child / children shou ld be given due 

weight in accordance with their age and maturity. 

VI. The respondent State is given six months period to respond to Individual 

Communications under the final draft. This may en tail unnecessary delay on the 

proceeding. Given their special and vulnerable nature, prolonged period may bring 

about unnecessary consequence on them. It is, therefore, preferable to fix shorter time 

limit such as three months period as in the case with the CERD. 

V U . The Optional Protocol should comprise a clear provision which requires the CRC 

Committee to play its key role in halting the potential manipulation and viola tion of 

the human rights of children during Friendly Settlement Process involving an 

individual and a State. In addi tion, the draft prov ides no clue on the measures to be 

taken if the concerned State fa ils to implement Friendly Settlement agreements. In 

order to trigger compliance to Friendly Settlement agreements reached, the Optional 

Pro tocol should come up w ith irUlova tive mechanisms such as crea ting the possibility 

of reopening the case by the CRC Committee or resubmi tting by the au thor of 

commu nications in cases when the State concerned fai ls to implement Fr iendly 

Settlement agreements. 
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viii. The draft provided no clue regarding oral hearings. In order to give opportuni ty for 

the child / children to express their views on the case, the CRC Committee should, 

either in its Rules of Procedure or practice allow oral hearings. 

IX. Examination of communications is designed to be conducted In closed meetings. 

Accordingly, parties to the communication, their representatives, wih1esses and 

experts will presumably attend the meetings. This may, however, result in lack of 

transparency and make amicus curie interventions very difficult. Hence, the CRC 

Committee should be permitted to hold public meetings if it is in the best interests of 

the child / children involved . 

x. In examining communications alleging viola tion of ESC rights, the CRC Committee 

will consider the ' reasonableness' of the steps taken by the respondent State for 

implementing the rights. In applying the standard, however, the Committee should 

devote its uhnost effort to apply similar level of deference to State's discretion in 

adopting a range of policy measures fo r implementing ESC rights. This will enable it 

to come up with consistent out comes and offer similar level of protection to children. 

X l. The inclusion of a procedure that helps to monitor fo llow up to the views and 

recommendations of the CRC Committee by State Parties is instrumental. 

Nonetheless, the six months period given fo r States Parties to submit written 

response on the measures taken and envisaged in relation to the views and 

recommendations of the Committee may entail unnecessary delay. In order to foster 

immediate implementation of the views and recommendations of the Committee and 

enable children to ge t timely redress for viola tions sustai ned by them, the Optional 

Protocol should stipulate three months period as a general rule and permit the 

submission of reports wi th in six months in exceptional cases. Moreover, the 

experience of the existing UN treaties has shown that the modalities established in 

the draft that help to monitor follow-up to the views and recommenda tions of the 

CRC Committee by States Parties are not adequate. It is advisable that the Committee 
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should come up with additional mechanisms of supervising follow up to its views 

and recommendations by State Parties. 

XII. States should not be frustrated with the non-use of Inter-State Communications 

under the existing UN treaties. The trend in the regional human rights systems has 

clearly indicated the potential contribution of the procedure for the CRe. Hence, 

States should come up with noble ideas to promote the effective use of the Procedure 

by children rather than holding pessimistic approach towards the Procedure. To this 

effect, the opt-in possibility inserted in the draft should be eliminated. Like the 

CERD, accepting the competence of the CRC Committee to receive and consider 

Inter-State Communications should be made mandatory. This will enable to gain a 

twofold advantage: In addition to triggering the effective protection of children's 

rights through reinforcing the indivisibility, interdependence and interrelatedness of 

human rights affirmed in the Preamble, it also helps to avoid the potential 

discriminatory treatment of children located in States where Inter-State 

Communications are given recognition and in those States where Inter-State 

Communications are denied recognition through opt-in possibilities. 

XlII. In addition, States should put an endeavor to improve the potential Significance of 

Inquiry Procedure in protecting the rights of children. The draft in its current format 

contains opt-out option which grants States Parties the possibility of avoiding 

responsibilities under Inquiry Procedure. This may weaken the role to be played by 

the Procedure. For similar reasons mentioned above for Inter-State Communications, 

hence, States should revisit the provisions . of the draft dealing with Inquiry 

Procedure and exclude opt-out possibilities. 

xiv. The Optional Protocol should include Collective Communications. The Procedure 

may bring immense contribution in protecting the rights of children. There is no 

victim requirement in the Procedure and may help to address flagrant violations of 

children's rights without exposing children in to any risk of revictimization . It will 

137 



also enable children lacking the necessary facilities to bring Individ ual 

Communications like those loca ted in Africa to enforce their rights being represented 

by NGOs, NI-IRIs and Ombudsman Institutions. 

xv. Finally, it should be underscored that the Optional Protocol should provide for the 

establishment of new funds for the purpose of assisting States in the implementation 

of the recommendations of the CRC Committee. This is especially crucial for third 

world States like those found in Africa where majority of States have limited resource 

to give effec t to the recommendations of the Committee. 
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Annex 

Draft optional protocol to the Convention on the Rights of 
the Child to provide a communications procedure 

The States parties to the present Protocol, 

Considering that, in accordance with the pri nciples proclaimed in the Charter ofthc 
United Nations, the recognition of the inherent dignity and the equal and inali01able rights 
of all members of the human family is the foundat ion of freedom, justice and peace in the 
world, 

Noting that the States parties to the Convention on the Rights of the Child 
(hereinafter referred to as the Convent ion) recognize the rights set forth in it to each child 
within their jurisdiction without discrimination of any kind, irrespective of the child 's or his 
or her parent's or legal guardian' s race, colour, sex. language!, relig ion. political or other 
opinion. nat ional, ethnic or social origin, property, disabili ty. birth or othe; status. 

Reaffirming the universality, indivisibility, interdependence and interre latedness of 
all human rights and fundamental freedoms, 

Reaffirming a/sf) the status of thc child as a subject 0r' rights and as a human being 
with dign ity and wi th evo lvi ng capaci ti es, 

Recognizing that chi ldren's special and dependent status may create rCJI difficult ies 
for them in pursuing remedies for violations of their ri ghts, 

COl1Sidering that the present Protocol wi ll reinforce and complement national and 
regional mechanisms allowing children to submit complaints for violat ions of thei r ri ghts. 

Recognizing that the best interests of the child shou ld be a primary consideration to 
be respected in pursuing remedies for violations of the ri ghts of the child, and that such 
re'!ledies should take into account the need for child-sensiti ve procedures at all levels, 

Encouraging States parties to develop appropri ate nalional mechanisms [0 enable a 
child whose rights have been violated to have access to effecti ve remedies at the domesti c 
level, 

RecaWrlg the important role that national human rights insti tuti on:; and other 
relevant spo!cialized inst it utions, mandated to promote and protect the rights of the child. 
can play in this regard, 

Considering that, in ,:')"der to reinforce and complelllt:nt such nati on:!1 mcch;misllls 
and to further enhance .the '1Llplementat ion of the Convention and , where applicable, tht.: 
Optional Protocols thereto on the sale of childn:n, chi ld prosti tution and chi ld IX):-nography 
and on the involvement of children in armed connict, it would be appropriate to enable the 
Committee on the R ights of thl! Child (here inafter referred to as the Comlllitll..'C) to carry out 
the fu nctions provided for in the present Protocol. 

Han! agreed as follows: 
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Part I 
General provisions 

Article 1 

Competence of the Committee on tbe Rigbts of the Cbild 

1. A State party to the present Protocol recognizes the competence of the Committee as 
provided for by the present Protocol. 

2. The Committee shall not exercise its competence regarding a State party to the 
present Protocol on matters concerning violations of rights set forth in an instrument to 
which that State is not a party. 

3. No communication shall be received by the Committee if it concerns a State that is 
not a party to the present Protocol. 

Article 2 

General principles guiding the functions of the Committee 

I. In fulfilling the functions conferred on it by the present Protocol, the Committee 
shall be guided by the principle of the best interests of the child. It shall also have reiU-d for 
the rights and views of the child, the views of the child being given due weight in 
accordance with the age and maturity of the child. 

Article 3 

Rules of procedure 

I. The Committee shall adopt rules of procedure to be followed when exercising the 
functions conferred on it by the present Protocol. In doing so, it shal l have regard, in 
particular, for article 2 of the present Protocol in order to guarantee child-sensitive 
procedures. 

2. The Committee shall include in its rules of procedure safeguards to prevent the 
manipulation of the child by those act ing on his or her behalf and rna)' decline to exarninl.' 
any communication that it considers nO!. to be in the child's be:;t interests . 

Article 4 

Protection measures 

I. A State party shall take all appropriate steps to ensure that individuals under its 
jurisdiction are not subjected to any human rights violation, ill-treatment or intimidation as 
a consequence of communications or cooperation with the Committl!t! pursuant to the 
present Protocol. 

2. The identity of any individual or group of individuals concerned shall not be 
revealed publicly without their express consent. ~, 



Part II 
Communications procedure 

Article 5 

I ndivid ual communications 

I. Communications may be submitted by or on behaJf of an individual or group of 
indi viduaJs, within the jurisdiction of a State party, claiming to be \-ictims of a violation by 
that State party of any of the rights set forth in any of the following instruments to which 
that State is a party: 

(al The Convention; 

(bl The Optional Protocol to the Convention on the sale of children, child 
prostitution and child pornography; 

(c) The Optional Protocol to the Convention on the involvement of children in 
armed con fl iet. 

2. Where a communication is submitted on behalf of an individual or group of 
individuals, this shall be with their consent unless the author can justify acting on their 
behalf without such consent. 

Article 6 

Interim measures 

I. At any time after the receipt of a communication and refore a determination on the 
merits has been reached, the Committee may transmit ·to the State party concerned for its 
urgent consideration a request that the State party take such interim measures as may be 
necessary in exceptional circumstances to avoid possible irreparable damage to the vi ctim 
or victims of the alleged violations. 

2. Where the Committee exercises its discretion under paragraph I of the present 
article, this does not imply a determination on admissibility or on the merits of the 
communication. 

Article 7 

Admissibility 

I. The Committee shall con5ider a communi(ation inadmissible when: 

(a) The communication is anonymous; 

(b) The communication is not in writing; 

(c) The communication const itutes an abuse of the right of submission of sllch 
communicati ons or is incompatible with the pnn;sions of the Convention and/or the 
Optional Protocols thereto; 

(d) The same matter has already been c:-':;J.m ined by the Committee or has bCl:ll or 
is being examined under another procedure of in ternational investigation or settlement; 

(e) A ll a\"ai lable dornestic remedies ha ve lIot been c:-.:hausted. TIl is shall not bc 
the rul e where the application of the remedies is unreasonably prolonged or unl ikely to 
bring effectiw rdie!"; 
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(f) The communicat ion is mani fest ly jll·foundcd or not sufficiently 
substantiated; 

(g) The facts that are the subject of the communication occurred prior to the 
entry into force of the present Protocol for the State party concerned, un less those facts 
continued after that date; 

(h) The communication is not submitted within one year after the exhaustion of 
domestic remedies, except in cases where the author can demonstrate that it had not been 
possible to submit the communication within that time limit. 

Article 8 

Transmission of tbe communication 

I. Unless the Committee considers a communication inadmissible without reference to 
the State party concerned, the Committee shall bring any communication submitted to it 
under the present Protocol confidentially to the altention of the State party concerned as 
soon as possible. 

2. The State party shall submit to the Committee written explanations or statements 
clarifying the matter and the remedy, if any, that it may have provided. The Slate party shall 
submit its response as soon as possible and within six months. 

Article 9 

Friendly settlement 

I. The Committee shall make available its good offices to the parties concerned with a 
view to reaching a friendly sett lement of the matter on the basis of respect for the 
obi igations set forth in tfte Convention and/or the Optional Protocols therdo. 

2. An agreement on a friendly settlement reached under the auspices of the Committee 
closes consideration of the communication under the p~esent Protocol. 

Article 10 

Consideration of communications 

I. . The Committee shall consider communications received under the prl!sent Protocol 
as quickl~' as possible, in the light of all documentation submitted to it. pro\'ided that th is 
documl'm::lI ion is transmitted to the parties concerned. 

2. TIll! Committee shall hold c10seJ meetings when cxumin ing ("om!11unicatioll s 
recei ved Wlder the present Protocol. 

3. Where the Committee has requested inter im measures, it shall expedite the 
consideration of the communication. 

4. 'VI nen examining communicat ions alleging violat ions of economic. social or cultural 
rights, the Committee shaH consider the reasonableness of tht: steps taken by the State part y 
in accordance with article 4 of the Convention. In doing so, the CommittlX shall bear in 
mind th31 the State pany may adopt a range of possible policy measurt!s for the 
implementation of the economic, social and cultural rights in the Convention. 

5. Aller examining a commun ication. the Committee shall, without dda~. transmit its 
views. on the communication, together with its recommendat ions, if any. 10 the part ies 
concerned. 

-, 



Article 11 

Follow-up 

I. The State party shal l give due considemtion to the views o f the Committee, (ogclht:r 
wi~h its recommendations, if any. and shall submit to the Committee a written response. 
including information on any action taken and envisaged in the light of the views and 
recommendations of the Committee. The State party shall submit its res ponse as soon as 
possible and within six months. 

2. The Committee may invite the State party to submit further informat ion about any 
measures the State party has takm in response to its views or recommendation or 
implementation ofa friendly settlement agreement, ifany, including as deemed appropriate 
by the Committee, in the State party's subsequent reports under article 44 of the 
Convention, article 12 of the Optional Protocol on the sale of children, child prosti tution 
and child pornography or article 8 of the Optional Protocol on the involvement of children 
in armed conflict, where applicable. 

Article 12 

Inter-State communications 

I . A State party to the present Protocol may, at any time, declare that it recognizes the 
competence of the Committee to receive and consider communications in which a State 
party claims that another Stale party is not fulfill ing its obl igations under any of the 
following instruments to which the State is a party: 

(aJ The Convention; 

(bJ The Optional Protocol to the Convent ion on the sale of children, child 
prostitution and child pornography; 

(c) The Optional Protocol to the Convention on the involvement of children in 
armed confl ict. 

2. The Committee shall not recei\"e communications concerning a State party that has 
nOI made such a declaration or communications from a State party that has not made such a 
declarat ion. 

3. The Committee shall make avai labk its good oHiees to the States parties conccrnt:d 
wilh a view to a fr iendly solution of the matter on the basis of the respect for the obligations 
sel forth in the Convention and the Opt ional Protocols thereto. 

4. A declaration under paragraph I of the present art icle shall 0.: deposited by the 
Slates part ies with the Secretary-General of the United Nations, who shall transmi t copies 
thereof to the other States parties. ,.\ declaration may be wi thdrawn at any ti me by 
notification to the Secretary-General. Such a withdrawal shall nOI prejudi ce the 
consid~ration of any matter that is th~ subj ect of a communication alr~ady transmiltt:d 
under the present article; no further communications by any State pany shall be recei,·ed 
und~r the present article after the notification of withdrawal of the dec larat ion has been 
recei'"ed by the Secretary-General, unless the Stat~ party concern~d has made a new 
declar:lt ion. 
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Part ill 
Inquiry procedure 

Article 13 

Inquiry procedure for grave or systematic viol~tions 

I. If the Committee receives reliable information indicating grave or systematic 
violations by a State party of rights set forth in the Convention or in the OIXional Protocol s 
thereto on the sale of children, child prostitution and child ~mography or on the 
involvement of children in armed conflict, the Committee shall invite the State party to 
cooperate in the examination of the information and, to this end, to submit observations 
without delay with regard to the infonnation concerned. 

2. Taking into account any observations that may have been submitted by the State 
party concerned, as well as any other reliable informat ion available to it., the Committee 
may designate one or more of its members to conduct an inquiry and to report urgently to 
the Committee. Where warranted and with the consent of the Stale party, the inquiry may 
include a visit to its territory. 

3. Such an inquiry shall be conducted confiden tially, and the cooperation of the State 
party shall be sought at all stages of the proceedings. 

4. After examining the findings of such an inquiry, the Committee shall transmit 
without delay these findings to the State pany concaned, together with any comments and 
recommendations. 

5_ The State party concerned shall, as soon as ~ssible and within six months of 
receiving the findings, comments and recommendat ions transmitted by the Committee, 
submit its observations to the Committee. 

6. After such proceedings- have been compl eted with regard to an inquiry made in 
accordance with paragraph 2 of the present article, the Committee may, after consultation 
with the State party concerned, decide to include a summary account of the results of the 
proceedings in its re~rt provided for in article 16 or the present Protocol. 

7. Each State party may, at the time of signature or ratification of the present Protocol 
or accession thereto, declare that it does not recognize the oomperence of the Committee 
provided for in the present arti cle in respect of the rights set forth in some or all of the 
instrur:nents li sted in paragraph 1-

8. Any State party having made a declaration in accordance with paragraph 7 of the 
present article may, at any time. withdraw this dec1ilTation by notification to the SI!Crelary­
General of the United Nations. 

Article 14 

Follow-up to the inquiry procedure 

I. The Committee may, if necessary, after the end of the period of six months re ferred 
to in article 13. paragraph 5, iO\ite the State party concerned to inform it of the measures 
taken and envisaged in response to an inquiry conducted under article 13 of the present 
Protocol. 

2. The Committee may im"ite the State party 10 submit fu rther information about any 
measures that the State pany has taken in response 10 an inquiry conducted under article 13. 
including as deemed appropriate by the Committee. in the State's party subsequent reports 
under article 4~ of the Convent ion. article 12 of tile Optional Protocol to the Conn:nt ion on 



the sale of children, child prostitution and child pornography or article 8 of the OIXional 
Protocol to the Convention on the involvement of children in armed conflict, where 
applieable. 

Part IV 
Final provisions 

Article 15 

International assistance and cooperation 

I. The Committee may transmit, with the consent of the State party concerned, to 
United Nations specialized agencies, funds and programmes and other competent bodies its 
views or recommendations concerning communications and inquiries that indicate a need 
for technical advice or assistance, together with the State party's observations and 
suggestions, if any, on these views or recommendations. 

2. The Committee may· al so bring to the attention of such bodies, with the consent of 
the State party concerned, any matter arising out of communications considered under the 
present Protocol that may assist them in deciding, each within its field of competence, on 
the advisability of international measures likely to contribute to assisting States parties in 
achieving progress in the implementation of the rights recognized in the Convention and/or 
the Optional Protocols thereto. 

Article 16 

Report to the General Assembly 

I. The Committee shall include in its report submitted every two years to the General 
Assembly in accordance with article 44 (5) of the Convent ion a summary of its acti vities 
under the present Protocol. 

Article 17 

Dissemination and information on the Optional Protocol 

I. Each State party undertakes to make widely known and to di sseminate the prescnt 
Protocol and to facilitate access to in fo rmation about the views and recommendat ions of the 
Committee. in panicular with regard to mallers in \'olving the State party. by appropri atc 
and active means and in accessible formats to adult s and children alike, including those 
with di sabilities. 

Article 18 

Signature, ratification and accession 

1. The present Protocol is open for signature to any State that has signed. ratifi ed or 
acceded to the Convention or either of the first two Optional Protocol s thercto. 

2. The present Protocol is subject to rat ification by any State that has ratified or 
acceded to the Convention or either o f the fi rst two Optional Protocols therelo. Instruments 
ofratifi cal ion shall be deposited with the Secretary-General of the Uni ted Nali011s. 
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J. The present Protocol shall be open to accession by any State that has ratified or 
acceded to the Convention or either of the first two Optional Protocols thereto. 

4. Accession shall be effected by the deposit of an instrument of accession with the 
Secretary-General. 

Article 19 

ED try ioto force 

1. The present Protocol shall enter into force three months after the deposit of the tenth 
instrument of ratification or accession. 

2. For each State ratifying the p-esent Protocol or acceding to it after the deposit of the 
tenth instrument of ratification or instrument of accession, the present Protocol shal l enter 
into force three months after the date of the deposit orits own instrument of ratification or 
accession. 

Article 20 

Violations occurring after the entry into force 

1. The Committee shall have competence sold)' in respect of vio lations by the State 
party of any of the rights set fo'nh in the Convention and/or the first two Optional Protocols 
thereto occurring after the entl)' into force of the present Protocol. 

2. If a State becomes a pany to the present Protocol after its entry into force, the 
obligat ions of that State vis-a-vis the Committee shall relate only to violations of the rights 
set forth in the Convention and/or the first two Optional Protocols thereto occurring afta 
the entry into force of the present Protocol for the State concerned. 

Article 21 

Amendments 

1. Any State party may propose an amendment to the present Protocol and submit it to 
the Secretary-General of the United Nat ions. The Secretary-General shal l communicate any 
proposed amendments to States parties with a request to be notified whether they favour a 
meeting of States parties for the purpose of considering and deciding upon the proposals. In 
the event that, within four months of the date of such communication, at least one third of 
the States panies favour such a meeting, the Secretary-General shall convene the meeting 
under the auspices of the United \Jtions. Any amendment adopt ~d by a majority of two 
thirds of the States part ies presem and vot ing shall bt: submitted by the Secretary-General to 
the General Assembly for appro\·al and, thereafter. to all States panies for acceptance. 

2. An amendment adopted and approved in accordance with paragraph I of the present 
article shall enter into force on the thirtieth day after the number of instruments of 
acceptance deposited reaches t\\ll thirds of the number of States parties at the date of 
adoption of the amendment. Thereatter, the amendment shall enter into force for any State 
party on the thirtieth day following the deposit of its own instrument of acceptance. An 
amendment shall be binding only Oil those States parties that have J(cepted it. 



Article 22 

Denunciation 

I. Any State party may denounce the present Protocol at any time by written 
notification to the Secretary-General of the Uni ted Nations. The denunciation sl1311 take 
effect one year after the date of receipt of the notification by the Secretary-General. 

2. Demmciat ion shall be without prejudice to the continued application of the 
provisions of the present Protocol to any communication submitted under articles 5 or 12 or 
any inquiry initiated under article 13 before the effecti ve date of denunciation. 

Article 23 

Depositary and notification by the Secretary-General 

I. The Secretary-General of the Un ited Nations shaJ I be the depos itary of the present 
Protocol. 

2. The Secretary-General shall inform all States of: 

(a) Signatures, ratifications and access ions under the present Protocol; 

(b) The date of entry into force of the present Protocol and of any amendment 
thereto under article 21; 

(c) Any denunciation"under article 22" 

Article 24 

Languages 

1. The present Protocol. of which the Arabic, Chinese, English, French, Russian and 
Spanish texts are equally authcn"tic, shall be dt::posited in the archives of the United Nations" 

2. The Secretary~General of the United Nations shall transmit certified copies of the 
present Protocol to all States. 
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