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Abstract 

Somalia, tried out many systems of governance since independence, the British model of a 

parliamentary system, democratic republic of Somalia, authoritarian regime system, Sciel1lijic 

Socialist and Jinally, the countly has moved toward a Jederal system. Federalism become 

emerging as viaMe political system to bring a semblance of reconciliation, inclusive governance, 

power sharing and peace in Somalia. Since the adoption o/provisioned constitution in Somalia 

2012 built on three primary objectives:(l) to unite the republic: (2) to lend legit imacy to Jilture 

political leadership and (3) to introduce good governance that are representative, responsive 

and accountable to the people. But, simply provides a space of the federal system and many of 

the elements are yet to be jilled including the division of powers and func tions between federal 

member state andfederal government, division of taxes. There are di//erent proposals regarding 

how best to divide powers between federal and federal member states in Somalia. The lederal 

government has its own proposal and FMS have also their own view on the malleI'. The main 

purpose of the study is 10 evaluate the proposals of both the federal government and no/Is to 

redesign in light of established federal principles, the appropriateness divisions of powers and 

the experience of other federations. The design and research approach are exclusively based on 

extensive review of relevant literature. It will also make comparative analysis based on the key 

jindings of case studies of jive cuuntries and the alii look of the relationship between Somalia and 
other federal .Iystem countries. The three guiding questions guided in both the case studies and 

discussion of the Jindings and in drawing conclusions and recommendations. to examine how 

competences are divided in federal systems with a view to gathering lesson regarding how best 

to div ide in fedeml systems, and what factors are considered when dividing power based on the 

experiences oJjederal coul1lries, \"hat competences are exercised by federation and what are left 

fo r states and which competences should go to federal. Recommendation will be Illy own 

proposal based on analysis of how best is the power divide and alternative option Jar improving 

the competing proposals between FG and FMS, within consider this context of the Somali 

political culture, histDly and social cleavages. 
Keywords: Federalism, Constitutions, division of power, political culture. histViY, sel/l'llle, 

sharing rule, state, Jederal, Somalia, subsidiarity, Asymmetric, Unity, diversity, symmetric, 

reconc i liat ion, 
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CHAPTER ONE 

1.1 Introduction 

Co loniali sm impacts of Africa draw boundaries that often divided ethnic groups among 

numerous colonial states. The Somali people which is believed ethnica ll y, sharing a common 

culture, one religion, but lacking a governance authority that united them segmented political 

system was ultimately subjugated and divided among four imperial powers: Britain, France, Italy 

and Ethiopia . (Lewis 2002). 

In 1960, the former British and Ita lian territories merged by mutual agreement within days of 

independence to form the Somali Democratic Republic. Nationalists of both north and south 

united behind the leadership of the Somali Youth League. Most Somalis, however, saw thi s 

instance of unification as the only beginning (Thomson, 2016). The country has embarked upon 

a parliamentary civilian political system as the country has experienced the first African 

democracy and four general e lections were held based on a clan multi-party system in the tirst 

decade (Ylonen, Zahorik, 2017) . The civilian governments worked well somehow, though they 

were marred by corruption , nepoti sm, misrule and tribali sm which have resulted in a lack of 

progress in the country. Increased politicization of clan issues and stiff clan competitions in the 

politics became a result of a failed political system and gave ri se to popular discontent and need 

for change. In that regard, the political parties who were running for election have reached 64 

clan based parties (Kelly, 1999) . Disappointment over the civilian government 's performance 

led to the assassi nation of president Shannake and president Barre took over power in a 

bloodless coup d ' etat on 2 1 st October 1969. Thc country's fall into military hands led to onc 

party system and a lifetime pres ident Barre ' s rule was marred by oppression and tyranny 

although in hi s tenure, the country made progressive soc ial programs and made tremendous 

change. However the speedy progress declined in the late 1970s. Due to the cruel acts of the 

tyrannical regime, the count,y's unity has been di sintegrating, political conditions deteriorated 

and c lan loya lti es came to the fore , and eventual ly rebel groups emerged very soon and the 

country was mired in political waves and instab ility that led to the fa ll of Barre 's 21 year 

regime( !. tv!. Lewis 2008). 
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In the after math of centra li zation gove rnment wi th Siyad barre dictatorsh ip, guerill a grou p were 

started , both clan-based and regiona l. By 1989, ftdl - sca le civil wa r had broken out leading to 

siyad barre overthrown 1990 we re resulted million of people died and hundreds thousands flee . 

This cause's spillover effect which is mistrust bound to the politi ca l elites and wide mistrust in 

among the Somali people at large. Thi s leads ri se of federal ism in Somalia. The dri ve r of federa l 

decentralizat ion of Soma lia is the preva iling by mistrust in the Soma li political elites (E lmi , 

20 14). Federa li sm emerging as viable pol itical system to bring a semblance of peace in Somalia, 

the country tried out many systems of gove rnance since independence. It followed the British 

model of a parliamentary system until a coup d 'etat in 1969 at which poi nt the mi litary 

government as Somali republic and latter become scientifically social ist state. Since 2004 the 

counlly has moved toward a federal system. But demand of federa li sm was created by,1988 

atroci ties aga inst the Somali a civi li ans in Harga isa by the military regime and the 1991 clan 

cleansing committed by Warlords ' in Mogadishu and some other parts of Somalia reinforced the 

mistrust. This leads to Somali people don't trust each other specifically when comes resource 

sharing, power sharing, pol iti cal representatives wh ich is abused some c lan dominate the higher 

ranks of the government, we lfare servi ce never been delivered , minorities or clan those who not 

be presented the higher political position to receive their share of national resource. 

Reconciliat ions begin in 2000 to have conference to create new inclusive governance 

(4.5system) refl ecting pol itical rea li ties which are based on clan quotas and more curiously 

gender, the seats were a ll ocated acco rdingly 44 seats each Oarod, Hawiye, Oigil-Mirifle and Oir 

Clan. Also 24 minorities and 25 for wo men and the balance 20 picked randomly internat iona l 

community. 

Federal pri nciple and methods of division power between sta te and federal gove rnment are very 

complex in all federati ons. The phi losophica l foundations of some federa l polities stipulate that a 

governmen t is the best when it governs the least and , therefore , onl y limited functions are given 

to the federal gove rnment at it s founding. In other places in view o f hi storical traditions of 

centralization of power and authority. the operative principle is that a gove rnment is the best 

when it is able to bring abo ut socia l transformati on (Majeed . Watts. Brown, 2005) . Also 

de marcation of distri bu ti on o f powers and responsib ilities among federa l syste ms. suc h as the 

process by wh ich fed eral system was created could be one such facto r. That the Federal systems 

that were created by uniting pre-existing pol itica l enter itis .. re ferring to them as aggrega ti ve or 
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coming- toge ther fed erations. For exampl e Swiss kderations were formed by the merger \ ". pre­

ex isting political soc ieties, but the subsequent crea tion of the canton of Jura could be ' cen as 

devo lutionary. Sim i lariy, the thirteen ori ginal states of the United States came together to fo rm a 

federati on. but subsequent states were carved out of the territory of a preexisting fecierati on. 

Despite these caveats, the distinction remains useful. Another factor that might influence the 

scope of di stribution of powers and responsibilities is whether the federation has a syste m of 

symmetrica l or asymmetrical federalism. In a symmetri cal federal system, all consti tuent units 

have the same powers of self-government, but in an asymmetrical system one or more 

constituent units are vested with special or greater se lf-governing powers. Federations typ ically 

create asymmetrical arrangements to take account of the fact that within a state thc:re are 

significant cultura l or societal differences among the co nstituent units. (Majeed 2005) 

In light of the federal principle, the appropriate method of dividing power between FMS and 

federal government of Somalia is very compl icated, there is no simple formula fo r determ ining 

the appropriate a llocation of powers between orders of government, while there a re some 

patterns in the allocations of powers with federati on, there is al so great variety between federal 

government and FMS, but the concept of subsidiary to deve lop their debate issue, a principle that 

the central gove rnment take on powers when it is necessary to achieve an objective and when it 

adds value in compari son to what the governments of the federal member states could achieve on 

their own. While he lpful the principle will prove elusive practi ces. Other side, it could be 

necessary if the distribution of powe rs and responsibi liti es will apply on asymmetri c for many 

aspects of difference between federal member states, such as asymmetrical political we ight, 

asymmetrical hi story margina li zed and status ri ght, asymmetrica l powers. Each of these poses 

different issues. Clea rl y, different federa l State member have different political we ights because 

of their, population, strategic position, wealth , hi story. 

1.2 Statement of Problem 

The co loni al period in Somali a, state building process never was successfull y in terms of 

institutiona l bu ild ing. infrastructure and out of po liti ca l conspi racy . There was de liberately 

recogniti on or clan institutional syste ms we re even tuall y. lead to weak , ve ry co rru pt and cente r 

of favo riti sms. There we re massive politi cal parts and colon ial legacy that are promoted clanni sh 
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is the basic standard of instit ut ional build in g. Federali sm become in arrangement of instrument 

that used on peacemaking, state building and device that can bu ild trust a mong Somali political 

and social fragmented. 

The driver o f federal decentralization of Somalia is the preva iling by mistrust in the Somali 

po litical elites (Elmi , 2014, p. I). However thi s mistrust is not on ly bound to the political e lites 

but also there is wide mistrust in and among the Somali people at large. ). However thi s mistrust 

is not only bound to the political e lites but also the re is w ide mi strust in and among the Somali 

people at large. Specifical ly whe n comes resource sharing. power sh aring, political 

representati ves, which is abused some c lan dominate the higher ranks of Governme nt, welfare 

services neve r been deli vered, minoriti es or clans those who not been presented higher political 

pos ition neve r recei ve their share of nat ional cake This mistrust was created by pre-colonial clan 

conflicts, co lon ial legac ies and independence clan grievances, confl ict and a trocities perpetrated 

by 1988 atroc ities aga inst the Somali a civilians in I-Iargaisa by the military regime and the 

199 1and clan cleansing committed by Wa rlords' in Mogadishu and some other parts of Somalia 

re inforced the mistrust. 

Somalia 's provisional constitution has established a parliamentary system of government, with 

the president of Somalia as head o f state and se lects prime mini ster as head o f government. The 

coun try has bicamera l legislature, which cons ists of the Senate (upper house) and nati onal 

assembly of Somali a (lower house). The constitution simply provides a skeleton of the federal 

system and many of the elements are yet to be filled includi ng, Upper house and lower house 

d ivision of their powers clea rly" division of powers and functions between federal member state 

and federal gove rnment, fi sca l federali sm and the constitutiona l court gu ide lines that manage the 

conflict between spheres o f gove rn ments. Since its adoption in 201 2 the fede ra l constitution has 

made scarce ly any contribution to ensuring national cohesion . Also elec ti ons will be take n place 

in 2021 which is fa r from politica l rea lity. The political economy of war ( Keen 200). 

Article 54 o f Provis ional constitut ion stales that, the All ocation o f powers and resources shall be 

nego tiated and agreed upon by the fede ra l Gove rnme nt and the Federal Member States (Pending 

the formati on o f fedcral me mber states) except in the matters conce rni ng: I -Fo reign Affa irs_ 2-

Na tional De fen se. 3- Citi zenship and Imm igrati on a nd 4-Moneta ry Poli cy. cou ld be the powers 
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and responsibi li ties of the federal government. These elements always are ve ry complex and 

debatable in a federation and in Somalia require constant dialogue and negotiation as nothing 

exists so fa r, which is sho ws lack probably clarified the demarcation powers and responsibilities 

between federa l gove rnment and federal member states. This resea rch study based on 

comparati ve studies and options of Somalia federa l system of div ide power and responsibilities 

coordinating the princi pal philosophical , hi story, cultural , politica l bases and pol itical culture of 

Somali . 

1.3 Research Questions 
2. What are the proposals in terms of division of powers between the FMS and the federal 

government? 

3. To redesign in light of established federal princip les, the appropriateness di visions of 

powers and responsibilities in Somalia? 

4. Is there a better option in terms of dividing functions and powers between the federal 

gove rnment and FMS? 

1.4 Research Objectives 

1.4,1 General Objective 
The general objecti ve is to eval uate the proposals of distribution of powers and rcsponsibi liti es in 

a federal system of Somalia, Prospect and options. 

1.4.2 Specific Objectives 
I. To examine the proposals in terms of di vision of powers between the FMS and 

the federal gove rnment. 

2. To redesign in light of esta bl ished federal principles, the appropriateness divisions 

of powers and responsibilities in Somal ia . 

3. To investi ga te a better option in terms of di viding functions and powers between 

the fede ral gove rnme nt and FMS 
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I .S Significance of the Study 

This stud y was essenti al to assess di stribution 01' powers and responsib ilities in a federal system 

of Somalia, Prospect and opti ons. Specifica ll y, the current issues of federal government and 

federal member states. In spite of the li mitation that is referred below, this study can make 

contribution to the existing knowledge in the area of Federa li zation of Somali a. The findings of 

the study will be vital for the benefit of federal government and loca l communi ty living in all 

regions of Somalia . It will in fo rmative to the policymakers, NGOs, and others and provide key 

factors in consideration for planning for policymakers. It may give direction to them on areas 

that should have emphasis as to enhance the we llbeing of Federal system of Soma lia. Moreover, 

the study is re levant in generating knowledge through analyze the proposa ls of distribution of 

powers and responsibilities in a federal system of Somalia, Prospect and options. Based on the 

principle, philosophical hi storical , culture and political bases of Somali people. 

1.6 Limitations of the Study 

The study was spite of useful insights with regard to the di stribution of powers and 

responsibilities in a federal system of Somalia. However, there are some limitations. The study 

gets reliable information from some respondents, were not familiar with the techni cality of 

distribution of powers and responsibilities in a federal system . There was also a lack of 

availabil ity of Constitution and federa l documents in the study area. But the resea rch ove rcomes 

this limitation by obtaining the 60 years history, polic ies articles, policy dialogue documents and 

books of Somalia. East Africa, UN agencies and internationa l websites. Similariy, some 

institutional officials were not we ll tra ined in the federa li sm and stra tegies to provide reli able 

information. Moreover, the stud y had the limi tat ions o f genera li zation, Even though, as much as 

possible tri ed to minimize it may not be full y-ti'ee from bias. Also the study had the limitations 

that emanate from using a mix of non-random sampling techniques. 

1.8 Research Methodology 

Methods and Designs of the Study 

Thi s stud y was e mployed exc lusive ly based on ex tensive review of re levant literature. It was a lso 

make compa rative ana lysis based on the key find ings of case studies of live count ries and the 

outlook o f the re lationship between Soma li a and federal system countries. The three gui ding 
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questions above were guide in both the case studies and di scussion of the findings and in 

drawing conclusions and recommendations. The study was, therefore, limited in that it has not 

corroborated or triangulate the synthesis of the literature review with those from key findings. 

Thi s section dealt with approach , the research design, types data needed, methods of data 

co ll ection, sampling techniques, data anal ysis and detail s of data interpretation mechani sm as 

we ll as study site selection and it gave an account for how the research secondary are se lected. 

Approllch of the resellrch 

The study were used a descripti ve research type that describes the status of the phenomena and 

some extent an exp loratory as we ll. The research was employing a mixed research approach fo r 

qualitative and quantitative data. 

Data Sources llnd Collection instruments 

In order to achieve the objectives of the study, both primary and secondary data source were 

used . For seeking primary data sources, the researcher were used attend by personal observation. 

Different ex isting secondary sources including articles, journal s, books, internet, hi story and 

policy documents and federali sm comparative countries documents of the distribution powers 

and responsibilities. 

Document Analysis 

The researcher in order to triangulate the validity and reliability of primary data employed 

document analys is as a secondary source of data along with the primary data . This technique 

facilitated cross-check ing of the accuracy of the fi rsthand information regarding analyzing the 

proposal s of distribution of powers and responsibilities in a federal system of Somalia, Prospect 

and options. Various published and unpubli shed documents which can have interaction with 

ongoing issue it can be policies strategies , programs, project, j ourna ls, articles, documents, 

reports ancl other written sources that can refl ect the in light of establ ished fede ral principles, 

to wards the competing proposa ls of federal govemment and fede ral member to redesign the 

divi sions of powers appropriate will be the foc us of analys is. Parti cularly, the trends of 

interact ion so la r will be traced using vari ous documents from gove rnment offic ial s. experts, and 

civi l se rvice respondents. 

7 



Ethical Cons ideration 

In thi s study, in fo rmed consent was obta ined from an area und er study a fter provision o f the 

necessary exp lanati on about the intent ion of the research and some procedures of the study. All 

informati on addressed by the research we re taken into account of privacy, anonymity and treated 

with confidenti ality. According to (Fink, 2009) states that use of surveys and concern of e thi cal 

issues a re completely interwoven. A survey conduc ted were based on conside rati ons of 

protection of the individual 's ri ght to privacy or even anonymity. Furthermore, before the data 

collection, the consent form that includes a title such as consent to participate in the resea rch, the 

title of a research, procedures followed ri sks a nd di scomforts, confident iality and withdrawal 

fill ed. The consent form was give n to potential respondent' s sufficient written inform ati on on 

whether to complete a survey. 
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CHAPTER TWO 

Patterns in the Distribution of powers and responsibilities within 
Federations 

2.1 Introduction 

As was mentioned in the preceding chapter, there are different approaches on how best to di vide 

powe rs betwee n federal and federal member states in Somalia. The federal government has its 

own proposa l and FMS have also their own view on the matter. The main purpose of the study is 

to eva luate the proposals of both the federa l gove rnment and FMS in light of federal principles of 

di vi sion of powers and the experience of other fede rations. To thi s end, thi s chapter exami nes 

principles that underpin division of powers in federa l system. It al so aims to examine how 

competences are di vided in federal systems with a view to gathering lesson regarding how best 

to di vided in federal systems, and what factors are considered when di viding power based on the 

experiences of federal countries, what competences are exercised by federation and what are le ft 

fo r states and which competences should go to fede ral. 

The chapter begins by defining the concept of federalism and identifY ing the basic features of 

such system. It proceeds to di scuss. In the first patt theoreti cal literature that includes an 

overview of di vision of power of federal systems concept, principle o f division of power and 

responsibilities, and mechani sms o f di vision powe rs and responsibilities is presented. Then the 

conceptual frameworks used in the study of di ffe rent approaches (Comparative Studies) are 

presented. In the last section, empiri cal li terature is presented. 

2.2 Concept of Federalism and Definitions of Terms 

As any concept in socia l sc ience, there is no common definiti on of federali sm. The most 

c larifi cati on of the concept is given by Rona ld Watts (2008:8) who-; disti nguishes three 

in terrelated concepts- " federali sm, federal political systems, and federations." -Watts uses 

federa li sm as normati ve term multi -tiered govern me nt system that combines e lements o f shared 

rul e and sel f-rule . Federal political system, according to Watts i s any system of gove rn ment that 

has two or mo re orders formati on. through all orders o f go ve rnment having a range o f 

auto nomous as we ll as shared decis ion-mak i ng responsibi I iti es( (Broad way and Shah. 2008:5 -8). 

That means the process in whi ch t h~ sphcres of gove rn ments come together unde r an um bre ll a o f 
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a federation based on tolerated consent with the limitation of their multi -ti er government under 

the constitutiona lly guaranteed power division among the fede ra l and constituent units. It used to 

accommodate diffe rence in a po li ties and promoting un ity through ex isted shared rule princip le. I 

Federa li sm, seen as se lf-ru le and shared-rule, can bind a di ve rse set of people together as a 

va lued way of li ving harmoni ously. Federali sm becomes a nati onal value when the various 

components of the nat ion pride themselves in a system that enables them to co -ex ist with 

different cu ltures, languages and religions. Most of federa l system countries have a common 

feature has been ex isting at one and the same time of powerfu l needs to be united for ce rtai n 

determi nation, and of well establi shed motives for autonomous regiona l governments for other 

intentions2 Most of federa l systems establi sh two leve ls of government, with both levels be ing 

e lected by the people and each level assigned differe nt functions and the constitution is fede ral if 

it prov ides for two leve ls o f government each of wh ich has some guaranty of its contained 

autonomy within its sphere J By definition , a system li ke thi s requires that different leve ls of 

government cooperate, because the institutions at each leve l fo rm an interacting network and 

institutional arrangemen t tha t creates two re lative ly autonomous leve ls of gove rnment, each 

possessing the capacity to act directly 011 beha lf of the people with the authority granted to it by 

the nati onal constitution 4 

2.3 Distribution of Powers and Responsibilities in Federal Systems 

The principles of dividi ng competences between federa l and state governments may 

ac knowledge the fo llowing criteri a or principles, such as subsidiarity, institutional capac ity, 

popul ations, acco untabi li ty and transparence, symmetric or asymmetrical, po liti cal we ight, 

history, geography or strategic consideration. For example, economics of scale of performance of 

I. There are 192 sovereignty stat es, 25 that are functioned fed era lism in their government cha racter 
claim to be federatio ns exhibit the major characteristics of federations . They are more than two billion 
population or 40 percentage of tota l population in the world, wh ich they encompass some 510 
states/provincial or federated unites, they have emerged new variants in the application of federal idea. 
2. See Ronald L. Watts, Comparing Federal System, ( Published for the School of Poli cy Studies, Queen's 
Univers ity by McGi ll-Queen's Univers ity Press Montreal & Kingston. London. Ithaca 3"ed,(2008) pp.117-
118. 
3 . William Riker's Federalism: origin, Operation, Significance(1964) 
·1 Ronald L. Watts. 1999. Comparing Federal Syslellls, 2nd ed. Kingston. Ontario: i\llcGill-()ut.!c !1 'S l'ni\ L'!".., ny. (l 7: 
Danie l J. Elazar. 1992. Federal .~\'slelJls Qllhe World: A Handbook (!( r ederal. COl !federal and AlfI0l'10lllY 
.·/rrongelllel1fs. Harlow. Essex: Longman C UITcn t Affairs 
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duti es . demanded areas larger than a loca l k ga l power for cost-efficiencies stipulated condi ti ons, 

for example. defense, pub li c transportati on. physica l infrastructure. This has expressed itse lf in 

the design of federations by the distribution of powers and responsibilities between those 

assigned to federal member states of gove rnment, for the purpose related to the express ion states 

identity . The spec ific form and all ocation of di stribution of powers has varied , however, relating 

to the underl ying degrees and kinds of common interests and diversity within a particular society 

in questi on (Majeed, Watts and Brown 2006). Factors that relevance the admini strati ve feasibly 

standard . centralized governance comes generall y leads to lower, the administration costs linked 

wi th l·inanc ing public services. According to the subsidiarity principle power and responsib ility 

should be exercised by the gove rnment closest to the people, unless a convincing case can be 

made fo r assigning these to higher orders of government. Also effic ient provi so of pub li c service 

are provided most efficiently by the lega l power having control over the minimum geographic 

area that wo uld internalize benefits and costs of such provisions, because local government 

understand the concerns of local residents The common market becomes an important area of 

concern the most nations undertaking state bu ilding to the sub national governments, in their 

pursuit of labor and capita l, may grat ify in beggar-thy-neighbor policies and the process, erect 

barriers to goods and factor mobility, thus the division of power and responsibilities of 

government regulatory functions create the potential for disharmonies economic relat ions among 

regional governments, regulations of economic activity such as trade and investment is generall y 

best to national governments. 

Therefore. as suggested by Robin Broadway, constitutional guarantees for the free domestic 

now goods and services may be the best alternative to assign regulatory responsibilities solely to 

the nati onal government 5 However, never clear, even though many fede ral constitutions attempt 

to divide functional competences and powers between the two levels of government. 6 In practice 

federati ons have found it impossible to avo id overlaps in the di vision of powers and 

responsibil iti es of governments, the most ex treme form is the interlocking re lationship between 

gove rnments in the Germany federat ion which has deve loped because there most of federa l 

legislation is administered by states through upper house (Bund) such a st rong e mphasis upon 

" Robin lSoad way. The Constitutional Di vision of Powers: l I n E COI7()III;C Prospecl il -e(Ottawa: Economic Co uncil of 
Ca nada. 199:2). 
('. Ouchacek. Compara/ire Federtl/i.wl: file Terriwria/ DimellsioJls O/PO/ilic.,· (2 nd ed.Lanham: Un iversit ) Press of 
America. 1987) p 58-63. 
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coordination through j oin dec ision making may carry its own price in terms o f reduction in 

opportunities for fl ex ible and variety for policy through autonomous dec ision making by 

d ifferent leve l of spheres governments. 7 Both Germany and Austri a, which represent in extreme 

form interlock relationshi ps, there have been recent efforts to disentangle some of these in order 

to encourage more autonomous initiatives in each level of gove rnment. 8 

The philosophica l cornerstones of some federal political systems stipulate that a government is 

the best when it governs the least some powers and onl y limited functions are given to the central 

of federal gove rnment, at its constituting the operative principle is that a government is the best 

when it 's able to bring about effici ency, e ffectiveness and soc ial change. In other words, the 

sharing power of federal gove rnment and the states gove rnments often evolves to a point at 

which federal powers become exc lusive, but states powers remain shared, this created serious 

problems for many federal systems. The question of di stribution of responsibilities assignment of 

resources is also linked to politica l cu lture, which is in general remains a necessaril y nebulous 

concept federa l politica l culture has the potential to be more specific (Brown, 20 12). There are 

some countries that the federal system countri es influence the regime political party system that 

hold current administration ami have created new phenomena that are frame the structure of 

division of powers and responsibilities. Thi s has led to the new trends of ways of organi zing 

interstate and centre-state relations, and others, newly evolved structure are informal even 

specific and constitutiona l. All thi s affects the nature of political coalitions and a lliances. which 

is consequently, changes the nature of the di stribution of power and responsibilities among 

different orders of government. In some federal governments, there are concerns that some 

probably di viding powers and responsibil ities to spheres of government leads to remove 

inequality and regiona l disparity , other society maintenance of soc ial peace and national 

integration (Majeed , 2006). 

[n some federations, the powers of indi vidua l sub national units were consider deciding through 

bi lateral agreements. with the fede ral government. Some federati ons permit the delegation o f 

respo nsibility betwee n orders of government while others do not. But all fede rations have 

7 . Pem ice. I. (2002). 'llultilevel cOIl.'llilllliOlIfl/islII ill ,lie EuropeaJl Union. E uropeall la w rel'ie w, 17( 1/6), p.) ! 1 ~ 
529. 
8 WA LLNER. L & BOYCHUK. G. W. (20 14). Comparing Federations. Comparing Can at/a: ll/elllOfis (Iml 
PenpeClil!es Oil C{IIUU/ifllf PO/ilic.'i, p. 198. 
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provisions in the ir constitution deal ing wi th the allocation of powers between the central and sub 

nat iona l units. Consti tut ions differ exceedingly in the leve l o f deta il and approach. For example. 

the Un ited States Constitution has on ly 18 headings fo r the powers of the federal govern men t 

and most of these are actually concurrent with federal paramount, a ll other powers (residual 

powers) lie with the states. The Indian Constitution , by contrast, has three long li sts: the union 

li st has 97 headings, the concurrent li st 47 and the state li st 66. The Spani sh Constitution lists 

competencies that may be delegated to the auto nomous communities, but thi s is done legally 

through statutes of autonomy for each community, and these statutes can varying many 

fede rati ons, interpretat ions by the courts and evolving practice has shifted the real divi sion of 

powers significantly away from the intent of the constitution 's drafters, making the federation 

more or less centralized than was first envisaged, thi s is probably most true of the older, less 

detailed constitutions. 9 

2.4 Principles for Distributing Powers and Responsibilities 

There is no single formula for determining the appropriate allocation of powers between orders 

of government. There are some patterns in the all nca tions of powers wi thin federations, wh ile 

have a great variety. But, the most federal governments considered the concept of subsid iary 

principle is the basic pri nciple of their formula of efficient and effectiveness, which is the federal 

government, shou ld take on powers on ly when it is necessary to ac hieve an objective. It is 

notable that the European Union has not empowered Brusse ls in the areas of defense and fore ign 

pol icy, which are the classic central powers of federations, each country has its own debates 

around the al location of powers in deci sions will re fl ect questi ons of efficiency and 

effective ness, but a lso, cri tically views of what are shared objectives across the federation , 

(Shah, 2007) 

./ Subsidiary principle 

The Concept of subsidiary principle that the central government should take on powers on ly 

when it is necessary to ac hieve an e ffic ie nt and e ffectiveness and when it adds va lue in 

comparison to what the governments of the reg iona l/ province, could achieve on the ir own while 

accommodati ve. the princ iple has proven probl ematic in prac tices. incl ude a necessity cond ition. 

9. Requejo, F.(200S). Multinational Fede ralism and value plura lism : the Spanish case . In J. La uphling(Ed.). London 
and New york: Routledge. 
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all( l\\ ing centra l unit action only when sub-u nits cannot achieve the desired result on their own. 

The principle o f subsidiarity can regulate the allocation of lega l competences or powers between 

un it , of governme nt or it can regu late the making and execution of laws 10, or it can regulate the 

making and execution of laws. The following three elements seem requ ired by a theory of 

subsid iarity. Firstl y, the theory should offer ce rtain designs of the indi vidua l and of the proper 

relations betwee n individuals, various social assoc iations (including states) and the larger 

po litica l system. Secondl y, normative argumen ts must be offered for criteria of just distribution 

of bene fit s and burdens among individua ls and among associations/states within a larger politi cal 

system. Such arguments shou ld provide criteria for the allocation and use or political authority, 

on the basis of some conception of ind ividuals' good. Thirdly, most theories wi ll als o rely on 

institutional arguments absorbing on empirical generalizat ions, regarding the likely 

consequences of institutions or policies embodying a particular interpretation of the principle of 

subsidiarity. Such empirical arguments are required to show th at, compared to the alternatives, 

that principle of subsidiarity sati sfies the normative standards of distribution acceptably well. 

Institutional subsidiarity as a force in societal life, constrains any more encompassing or super 

ordinate institution (or body or community) to refrain from taking for its account matters which a 

more particular, subordinate institution (or body or community) can appropriately dispose of 

irrespecti ve of whether the latter is an organ of State or of civi l society. II 

,/ Asymmetry ami Symmetrical factors 

Most of federat ions have Asymmetry in the di stri bution of power and responsibilities. 12 The term 

asym metry is appl ied to many prospec ts of difference between the leve ls of governments of 

federati ons, such as asymmetrica l politica l we ight, asym metrica l group or language ri ghts and 

status, and asymmetri cal powers, each of these poses different issues. Clearl y, diffe rent 

regiona l/state gove rnments have different political we ights because of the ir popUlation, wealth , 

or strategic position. Federations, usually a llocate the same powers to all of the regional/state 

gove rnments. while other federation 's regional/state governments receive more powers than 

10. Gru ndgesetz\ Article 72. 
II. As Benda. Maihofcr & Vogel (eus) Handbuch des Vcrfassungsrcchts 2 cd (1995) 1051 has it: " Nachdicsc m 
Prinzip 50 11 das. was die kle inercn LInd untergeordllctcn Gcmcin wescn leisten und Zllill g lltcn Ellde fu" hren ko" 
nnen, nicht fu" r die we ilere lind u" bcrgeordnclc GC ll1e inschaf1 in Anspruch ge noI1l1llc llwcrden.· ' [" Accord ing 10 
this principle a co mprehensive. super ord inate cOlllm unity ought not 10 take for it s accOllnt any matter that a smaller. 
subordinat e cOllllllu nit)' ca n dea l w ith and bring 10 a good. ] 
12 . See George Anderso n, FederotislJI : Foru m of Fecierations.(O '\forcl Universit y press. and 2008). p.21 -29. 
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others. Constitutional asymmetry is usua ll y limited because maj or asymmetry poses cha ll enges 

in the management or fede rations and also can be more pragmatic forms of asymmetry. Some 

federati ons try to lim it thi s by giving extra weight to the representation of smaller units, withi n 

central institutions, special the di stinct provisions regard ing group, lingui sti c, or re li gious ri ghts 

within particular constituent units are a frequent feature in ve ry diverse fede rations (Watts , 

2007) . This is particu larly true of constitutionall y establ ished asym metries, whil e the fl ex ibility 

of thi s kind can address demands coming fro m a particul ar region for a decentrali zation of a 

power or powers that the regionall state governments elsewhere may not consider a priority. 

However, special treatments for one regionall state government can create pressure for the sa me 

treatment for the others. As we ll , if the powers that are devolved asymmetri ca lly are very 

important, or go to a very regionallstate governments, thi s can create pressure to limit the weight 

of representati ves from that unit in the centra l government's decision making on these subjects. 

In practice, most constitutional asymmetries of powers in federations are of relatively secondary 

powers or spec ia l arrangements for very small and recognizabl y distinct consti tuent units and 

this is different from the le sser lega l status of terr itories or tribal areas and of national cap itals in 

some federations (Bird and Stauffer, 2007). 

Canadian federal parliament 's powers over property and civil rights vary by regionallstate 

governments, Quebec effective ly has non-constitutional arrangements with the federa l 

government, which give it different authority from though usually harmonized lVith that give n to 

the other provinces, e .g. pensions, taxes, soc ial programs o f the newer federations, Malays ia 

provides the Borneo sta tes specia l powers overacti ve laws, communica tions, fi sheries, fo restry, 

and immigrat ion. India has similar provisions for Jammu and Kashmir and some o f the sma ll cr 

states. Russia made extensive use of very different non -constitutional bi lateral agreements with 

consti tuent units of the federat ion that tended to favor certain powe rful units, but these variations 

have now been largely elimi natedU Spain also engaged in bilateral a rrangement s, notably in 

givi ng specia l powers to the autonomous communities that had hi stori c nationalities. Again, the 

differences have greatl y d iminished ove r time, with the excepti on of anc ient hi stori c fi sca l ri ghts 

fo r the Basque country and Navarre. Be lgium . Comoros, Bosnia and Herzegovina, and St. Kitts 

13 George Anderson, Federalism: A ll ill/roilIlC/ioll . Forum of Federations.(Oxford Uni ve rsity 
press. and 2008). p. 1 0-10 
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and Nevis a lso have some constitut ionali sed asymmetri ca l arran gements. There some unitary 

government, highly decentralization we re most signifi can t issues in an asymmetri cal 

arrange ments, such as Scot land in the United Kingdom, but the implications of thi s are still be ing 

debated in the UK (Saunders and Roy, 2006). The hi story o f most countries, where one or twO 

minority groups fought for their inclusion, very few constitutions provide for a symmetrica l deal 

14 or more powers for such groups. 

2.5 Division of Powers Based On Comparative Studies 
Table!: Division of powers based on Co mparative Studies 

Countries Federal Co nstitu ent Units 

USA Fore ign Affai rs Property Law 
Defense & General Ed ucatio n 
welfare Comm erce Law of 
Internatio nal Trade ownership & 
& Comm erce exchange 
and Customs Banking & cred it 
Econorn ic and Laws 
Monetary po licy Pro fess ional Lice nse 
Estab lish rules of Insurance Law 
neu tral ization Famil y Laws 
Punish Public Hea lth & 
Counterfei ting quarantine Law 
Copy Rights Public Wo rks Law 

Land lise, Water, 
Mineral resources 
Law 
Jud ic iary & criminal 
Procedures Law 
Cooperation Law 

Germ any Foreign Affai rs & 
Defense 
Imlll igration, 
c iti ze nship & 
ncutra I izat ion 
ECOIlO Ill ic and 
Monetary po li cy 
(Currency, Custom s, 
Exc ise) 
Custom s, Trad ing 

Concurrent incons istence 

Tax State, Expo rts 
Change State-
Bou ndaries 
Violate the Bill of 
Rights 
Enter Treat ies 
Impair Obl igation 
of Contracts 

Civi l Law, Re fugee Treaties 
& Expellee maners Co nsultatio n of 
Public Welfare Lander 
La nd Management 
Publi c Hea lth 
Mass-media 
Co llects of vi tal 
Statis ti cs 
Regional Planning 
C ustomer Protec tio n 

\11 Styler, Nico, and Jaap De Visser "Fragile Federations": The Dynamics ad deveolutian ; in Francesco Pa lermo and 

Etisabeth Alber leds) Federa/ism as Decision Making (Bril l/N ij hoff, 2015). p. 120·35. 
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r Area & treati es Registration of Bi lth, 
Nuclear Energy Death & Marriage 
Criminal Poli ce Law of Association 
office Law re lating to 

A if Transport, res id ence & 
Railways, Posts & estab lishm ent of 
te lecol1lIII Ull icat ions Foreign Nationals 
Industrial Property Labo r & Eco nomic 
rights Matters Law 
Co py Rights Nature Conservation 

Foreign Affa irs & 
Ethiopia Defense Admin istra tion Land Taxes on profit, sales 

Immigrat ion, State Poli ce& Public , exc ise and PIT 
citize nship & Order 
neutralization Education (Primary, 
Eco nomic and Secondary) 
Monetary policy Hea lth Se rvices 
(Currency, Customs, State Peace 
Exc ise) Culture & Language 
Formulate & Affa irs 
implanted Country's Enforce and 
po licies, Strateg ies maintain law and 
& Plan(Socio- order 
economic) State Courts 
Estab li sh Nat ional 
Standard & basic 
Po lices( Ed ucat ion, 
Hea lth, Science & 
Technology) 
Tertiary Education 
Internationa l Trade 
& customs 
Transportation, 

physical 
III fra structure & 
Airports 
Legislated & 
adm in istration Land 
Natural Resources, 
A ir, Rail ways, 
Posta l, Waterways 
and 
Te leco lll III Ull icat ions 
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India Foreign Affairs Pu blic order Criminal law 
Defense Police Registration Birth, 
Immigration, Admi nistration of Marriage and Deat h 
citi ze nship & Aliens Justi ce Certificate 
Mo netary pol icy Public Heal th Trade Un ions 
Ra ilways, Posts, Ed ucatio n(Seco nda ry Electricity 
highways & Primary) Transfer of Property 
T elecom In un ications Agriculture Forest 
Extradition Fisheries Populati on Contro l 
Airc raft % Customs and family Planning 
Trade and Eco nomic and Soc ial 
COlll merce planning 
Estab lishment of Ed lIcation(Tec hn ica l, 
Co urts Medical & 

Un iversities) 
Adm inistrat ion of 
Justice charities 

South Africa Foreign Affa irs Provinc ial Plann ing Agriculture 
Defense Provincial Libraries AirpOt1S other then 
Imm igration, Provincial Cul tura l Internationa l & 
citi ze nship & Matters national Airports 
neutra lization Provi ncia l An im al Control & 
Mo netary pol icy Recreation & di sease 
customs Ameniti es Cultural Matters & 
Water, Fo rest & Provincial Muse um Publ ic Transport 
Airports & Veterinary Ind igenous law & 
Science & Services Customary Law 
Technology Prov incial Roads & Population Contro I 
Terti ary Ed ucation Tra ffic & deve lopment 
Trade & Industry Liquor License Regional Plan ning & 
Mineral & energy Provinci al Sports deve lopment 
Public Enterprise Abattoirs Road Traffic 
Home Affa irs, Ambulances Regulations 
Publ ic Se rvice and Trade & Tour ism 
Ad m in istration Hea lth & Education 

Environment & So il 
Conservat ion 
Welfare & hous ing 

-" Sources 

The concept ual comparative study of distribution powers and responsibilities in federat ions. 

varied from federat ion to federation according to the particular circumstances and balances of 

interests withi n each other federat ion. In most federations, internationa l relationship. de lense. the 

l~ Constitution of United States, Basic Law for the Federa l Republ ic of Germany. Constitution of Federal 
Democratic Republic of Ethiopia. South Africa's Constitution of 1996. Constitution of India 
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funct ioned of econom ic and monetary policy including, currency, customs and eXCise, 

international trade and interstate trade , major tax ing power (corporate and income taxes 

sometimes shared), interreg ional tran sportat ion, major physical infrastructure, and pensions have 

been graded under exc lusive fede ral govenunent or once in a whil e under concurrent legal 

power. The soc ial policy( primary and secondary education, health se rvices, social we lfa re and 

labor relations) maintenance of law and security and loca l governments have usually been 

designated exc lusive to the regiona l/state governments, some parts those areas spec ially those 

concerning to soc ial se rvi ce and income security are shared. But areas for wh ich t he di stribution 

of power and responsibilities has varied are agric ulture, natural resources, postsecondary 

educati on, environment, criminal law, civil law, courts and po lice in a number of cases these 

have represented shared respons ibilities, 

In some federat ions sweeping federal powers over forei gn affai rs and treaties has sometimes 

been used ove rride legal power and responsibiliti es that would be be long to the governments of 

the regional or provi nce. 16 [n a few federations, the federa l treaty power has fix ed by the 

requirement that where treaties where effect the distribution of power of regional governments 

consultation must occur or their permission must be prevailed. In the case of Canada, as a result 

of judicial interpretati on of federa l consti tution, implementing regional or state legislation is 

required where treaties related to areas in the exc lusive regiona l powers. 17 [n Germany such 

treaties have required the endorsement of a majority in the Bundesrat framed of de lega tes of the 

land gove rnments, and s ince 1993 the Germany Basic Law has requ ired extensive consultation or 

agreement of the Lander (Watts, 2008). 

The second impOltant issue is the process, by which a federation is established are frames the 

character of the distribu tion of power and responsibilities, where the process of estab li shmem 

invo lves the aggregatio n of previously distinct un its giving up some of their sovere ignty to 

establi sh a new federal gove nUllent, the const itutiona l distribution of power and responsib ilities 

usua ll y takes the form of specifying the new limited set of exclusive and concurrent fede ral 

powe rs wi th the residua l powers remaining reserved to the regio nal govern ments. United State o f 

16. See Ronald L Watts, Comparing Federal System,( Pu blished for the School of Policy Studies, Queen's University 

by McGill-Queen's University Press Montreal & Kingston . London. Ithaca 3,ded,(200B) pp .117-11B. 
17 , See Ronald L. Watts, Comparing Federal Systems, (Published by MCGill -Queen's University press, 200B), pp.146· 

155. 
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Ame ri ca is class ica l example of thi s, by contrast where the creation of a federati on in vo lves a 

process of devo lut ion from a forme rly unitary state, the reverse arrangement is oft en the case, 

with the powers of regional governments being specified and the residual autonomy reaming 

with federal gove rnment as in Belgium and Spain. Some federations, such as India grew out of a 

combination of process of aggregation and devo lution and this case li sts constitution specifying 

exclusive federal , exclusive provincia l or state and concurrent power. 18The different geographic, 

hi storical economic, security, demographic , lingui stic cultural, intellec tua l and international 

factors and the interrelation of these have been sign ificant, in contributing to the particular 

strength of the motives for union and for regional identity and therefore, have affected the 

specific distribution of powers and responsibilities in each fede ration. Genera lly the more 

territorial homogeneity with in a soc iety, the greater powers and responsibilities allocated to the 

federal government (Watts, 2008) . 

The abrupt the diversity, particularly where linguistic and cultura l differences are we ll 

estab lished, the greater relative ly autonomous powers assigned to the regional! provi nce or states 

union of government, for example, the constitutions of Canada and Belgium have inclined to 

ernphasis the exclusivity of powers rather than shared or concurrent powers, but in some cases 

where territorial social di versity and fragm entation is strong, it has been considered worthy as in 

India and Ethiopia to give the federal government suffi ciently strong and even overriding powers 

to resist possible tendencies to balkani zation. Some federations, such as South Africa, India and 

to a lesse r extent Canada whe re the constitutions set out three exhaustive and comprehensive li st 

including, exclusive federa l exclusive states and concurrent legislative powers, the residual 

power has been relative less significance. But the scope of cases like N ige ria, Russia, Brazil , 

Pakistan and Mexico the extensiveness of fede ra l exclusive and concurrent li sts of authority has 

actua l le ft little room for exclusive constituents ' unit legislation. The assignment of residual 

powers to the states was intended to underline their autonomy and the limited nature of powers 

assigned to the federal government. 19 

III Set: St:bu ru. R Ol1l1i , ' India: centralized federaL ion: in john Lough lin. John Kincaid ami Wilfried Swcnden (ells) 
Rout ledge IUlIIdboo/.: (~r Regio/lllli.HII (flIt! F ederalislI1 (Routledge, 2013). 
1<) • KYI11 I icka. W.(2006). Emerging Illes/ern models of 1II11/1;Il(l(;01l federali.",,, : lire til e.\' releWlII1 for iI/ric(t? InD. 
TUr1on(Ed .) (2006). £llIiJlic Federalism: II, e Elhiopi(lll experiell ce ill cOlI/pam/iI'e jJl'o.\peclive. Oxford, Athens. 
Add is Ababa: James Currey_ Oh io Un iversit y Press & Addis Ab<lba Uni versit y Press. 
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2 .6 Mechanism s of Dis tributions of Powers a nd Respo nsibilities 

2.6. 1 List exclusive Central Powers 

[n most federations some of exclusive powers are allotted to the federa l gove rnment. bu t the 

extent of these caries. The a llocation of exclusive federal lega l power is re lat ive ly li mited in the 

United States and Australi a. Where Ge rmany, Indi a. Malaysia, Argentina, Brazil , Mexico, 

N igeri a, Russia and Ethiopia the exc lusive legal power allotted to the federal legislatu re is more 

ex tensive. but the mec hani sm of distributi on of powers in these federation s al so inc ludes large 

areas of concurren t legal power and responsi bilities . Art icle 1, secti on8, of United of American 

const itution delegates eighteen specifica lly powers to the congress of the Un ited States. Almost 

all of these powers deal s with commerce, foreign affai rs, mili taty affa irs, among the most 

important powers are the power 0 col lects taxes, in order to pay debts and provide fo r the 

common defe nse and general we lfare , the power to regul ate commerce with foreign nationals. 

While the state go vernment is responsible for property law, education, estate and inheritance law, 

commerce laws of ownership and exchange , banking and cred it laws, labo ur law and 

professiona l licensure, insura nce laws, fa mily laws, public health and quarant ine laws, publi c 

works laws, includ ing eminent domai n, building codes, corporations law, land use laws, water 

and minera l resource laws, jud iciary and criminal procedure laws, e lectoral laws, including 

parti es, civil service laws. The local government is responsible for the adaptation and 

im plementation of state law to local conditions, publi c works, contracts for publ ic wo rks, 

licensing of public accom modati ons, assessable improvemen ts, and basic public services 

(McCulloch v. Maryland. 18 19). 

Acco rding to Russian Constitution of December 12, 1993 , the Federati on Treaty. and other 

trea ti es (dogovory) that delineate objects of legal power and powers. The Consti tution provides 

that the federati on has lega l power over the fo llowing: foreign po licy and interna tional relat ions 

of the Russ ian Federation , internat iona l treaties and agreements of the Russ ian Fede ration, issues 

of war and peace. The federation govern me nt and local governme nt share legal power over 14 

items ranging from use and di sposal of land , subsoil , wa ter and other natu ra l resou rces to 

measures aga inst catastrophes. nat ural ca lam ities, epidemics. eliminati on. Russian regional lega l 

powe rs are allocmed powe rs not specifi ca ll y rese rved to the federal gove rn ment or exerc ised 

jo int. those powe rs include manag ing municipal property. estab lishing and execut ing regional 
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budgets, estab li shing and co ll ecti ng regional taxes. and mainta ining law and order. In many 

countri es exclusive list is the key fun ctional areas was allocated to the central government. In 

Nige ria, 68 functional areas are included in the exclusive federa l li st in addi ti on to the whil e the 

non-federal government such as South-Sudan is not far behind with 58 items on the exclusive 

nat ional li st, but the residua l powers, domic ili ati on in the centre and is all -embracing give n the 

ve ry limited li st of exclusive Regional powers. 20 

2.6.2 List of Exclusive Federal, Exclusive of the States and Concu rrent Powers. 

In the lengthy the exc lusive fede ral , Exclusive States and Concurrent in most countries that states 

are a pportioned very few excl usive powers. Furthermore, they often do not relate to significant 

functional area, even the area of inclusivity of states legislation is not always protected aga inst 

nati onal interve ntions. The India federati on at present consists of twenty-e ight states and several 

other territories2 1 The Seventh schedule contains three legislati ve li sts which enumerate subjects 

of administration viz., Uni on, State and Concurrent li sts. The uni on list consists of 97 subjects, 

the more important of which are defense, railway, posts and telegraph, currency etc. The state list 

consists of 66 subjects, including public order, po lice, admini stration of justi ce, public hea lth, 

education, agri cu lture etc. The concurrent li st embraced 47 subjects including crimina l law, 

marriage, divorce, trade unions, electri city etc. The residuary powers have been vested in the 

central government, where whenever there is a confli ct between centre and the states; it wi ll be 

decided by the Supreme Court, whose deci sion is final. Federa l government means a dual 

gove rnment, because the centra l and the state governments are worki ng on parallel lines, usually, 

the national government will not interfe re in the state affai rs. 22 

20 Stytlcr, Nico , " The Sym biotic l'e/lIfiolJship be/wee" Dcccn /rali;.mioll (fllli Constitutiol1ulism ill A/riclt J in 
Charles M Fombnd and Nica Stytler (e els) decentralization (1m/ C0I1JlillllioJlfllislJI;11 A/rica (OU P, Forthcoming). 
21 Constitution of Ind ia Article 270.370. 37 1. 37 1A-G 
22 Constitu tion of India Art icle 368 : The sevent h sched ule orlhe cons t it ut ion broadly di vided and distributes 
competences. treating stat es on an equal bas is. Art ic le 370.3 7 1,37 1 A-G fu rther modi fie s this genera liry in order 10 

provide for special arrangement ane! particu lar class states. 
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2.6.3 List the Concurrent Power and responsibilities 

Canada constitutiona lly spec ified areas of concurrent lega l power and responsibi li tie s are 

agriculture, immigration, old age of pensions and benefi ts, and export of non-renewable natural 

resources, fo rest products and electri cal energy. The protracted li st of concurrence powers given 

recompense most in all fede ral system countries. The Kenyan Constitution of2010 may be to the 

consequence that all li sted county matte rs are concurrent (Bosire , 20 I 0) . The fede ral 

constitutional di stribution of powers and responsibilities in the Australi an Federation has 

demonstrated to be exceeding fl ex ible and establi shed with conceived as a decentrali zed 

federation, with the bulk of powers and remain ing in the hands of the state. In reali ty, there has 

been a stabili ze accretion of power to the common wea lth government since shortly after 

federation in 199 1. Although forma l amendme nts of the constitution has been limi ted , changi ng 

interpretation by the high court and the exercise of fina ncial control by the commomvealth have 

resulted in growing the distributi on of powers and responsibi li ties being exercised by the 

common wealth( Saunders, 1996). Australian constitution clearly artic ulates the powers of the 

commonwealth parliament (Cons 1991 , Sec. 5 1 &52). The constitution gives few exclusive 

powers and responsibilities to the commonweal th parliament 21
, these inc ludes defense, external 

a ffairs, coi nage and commonwealth places, and the external affairs power allows that federal 

gove rnment to enter into treaties and conventions and allows the commonwea lth parliament to 

introduce domestic law the terms of those international instruments. Severa l powers in 

histori ca lly have been exercise predominantly by the states, including land management 

agricult ure, the environment health care, education and criminal law but recently years, the 

commonwealth has come to play a nd increasing ly signifi cant role in shaping po li cy and legislate 

regimes in areas. The commonwealth has to come to dominate the federa l landscape, under the 

convey terms of the const itution it can be reasonable to said that Austra lian is being as a 

cooperati ve federal system, a lthough the academic literature has seen some debate as to whether 

or not provides and accurate description (Ga lli gan, 1995). The bu lk o r legislative authority 

under the le dera l const itution is held concurrentl y between commonwea lth and the states. The 

commonwealth has determined to exerci se its capacity that will have coverage of the area to the 

extent o f the scope of the legislati ve powe r, which we re establi shed comprehensive legislative 

13 .Moore. W. H. (1902). The constitution of the commonwealth of Australia. CF Maxwell (G. Partridge & 
Company) . 
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schemes in the a reas o f c iti zenship, immigra ti on and te lecommu ni cati on, thus leaving very little 

fo r determination of sta tes2~ The states have author ity ove r pure ly interstate acti viti es such as 

trade and commerce. state banking and state insurance (Sec 5 1) 

T he extensive concurrence powers o ft en revea ls mec hani sms or practices that favor the centre. 

There are countri es of federal syste m that central gove rnment sets the policy and fram ework in a 

shared func ti o nal area and the States a re reduced to implementers of nati onal legis lat io n, 

depic ting the system at the best as a form of execu ti ve federa li sm. In So uth Afr ica, the nati onal 

government so compress legislated major concurre nce areas, such as health , housing a nd the 

environment that very littl e remains o f the provincial legisla ti ve authority. 25 Some of non fede ra l 

countries such as, Sudan and South-Sudan, the nat ional government legislate framewo rk laws on 

a ll concurrent, exclusive and residual matters leading some reviewers to the conclusion, that 

the re are no exc lusive powers on the states, all powers of states be ing concurrence powers.26 [n 

Ethi opia federal government may dete rmine the nati onal standards and basic poli cy in Maj or 

stats functions such as health and education 27 Concurrency has a number of advantages in 

federations. It has a provided an e lement of flexi b ility in the di stribution o f powers, enabl ing the 

fcdera l gove rnm cnt to postpone the exercise of potential authori ty in the particular f ield until it 

becomes a matte r o f federa l importance. The regiona l governments can thus be left in the 

meantime to pursue the ir own initiatives. A problem of Sudanese's constituti on is that a lthough it 

provides a reas of concurrent legal power no pramountcy or c lear crite ria a re specified fo r the 

courts to establi sh whi ch law should prevail in cases of conflict (Watts, 2008). 

2.6.4 List Res idual Powers to States/Regional/ Province Government 

The residua l a utho rity assignment by the constituti ona l lega l power over those matte rs not 

otherwise li sted in the constitution. In most fede rations espec ia lly, who c reated by a p rocess o f 

aggregating previously se para te uni ts. T he res idua l power has been retained by the regio nal/S tate 

governments. T here are a ve ry few co untri es where li st on the di stri buti o n of powers and 

respo nsi b iliti es authorize o n a llocatio n of residua l powers to the States, and thi s a play ve ry 

". Austra li an C it izensh ip Act 1948 . 
" See Stytler and Yash Pal Ghai (eds l Kenya·South Africa Dialogue on Devolution (Juta , 2015) . 

26 . Transitional constitution of the republic of South Sudan 20 II . 
27 . Federal Democratic Republic of Ethiopian Constitution. Art ic le 52(2 ). 
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important role in enhanc ing gove rnment. For example, the S"malia and DRe is the onl y 

countries where no provision is made for residual powers, whi ch should not cause too many 

headaches given the lengthy list of nati onal exclusive and concurre nt powers. Residual powers 

mostl y fa ll to the national gove rnment with South Africa and Ken ya are typ ical example, at same 

time there is a residua l powers do fa ll to the regions/states in N ige ria and Ethiopia. 28 lt has littl e 

meaning to drawn-out residual powers. States that the federa l government of Nigeria may in 

terms of its broad powers in the exclusive li st, legi timate intervene in virtually, every matter of 

policy important, reducing the scope of the states ' residual power 10 what the federal government 

vo luntary leaves them 29 [n South Sudan, re sidual powers can go e ither way, dependi ng on where 

the power is the best exe rcised. However, thi s provision is preceded by 33 concurrent powers, 42 

exclusive powers and 58 exc lusive federal powers, which red uces the li ke lihood of residual 

powers becoming a significant source of government. The greater the enumerated of powers the 

less the scope of the residual powers (Watts, 2008). 

2.7 Conclusion 

The essential nature of federali sm is to be sought for not in the shadings of legal and 

constitutional terminology, but in the fo rces, economic, social , poli ti cal , cultural that have made 

the outward form s of federali sm necessary. The essence of federali sm li es nol in the 

constitutional or institutional structure but the society itse lf. And the federa l government is a 

device by which the federal qualities of the soc iety are art iculated and proctected4JOFederations 

are nol static organizations, and overt ime the di stri bution of power and responsibi lities in each 

has had to adopt and evo lve to respond the changing needs and circumstances and the 

deve lopment of new issue and policy a reas. Federations estab li shed during the eighteenth or 

nineteenth centuries have had to wo rk out which gove rnments should be responsible fo r energy 

and environment issues. Th is adapt ion has required a balance between flexibi lity and rigidity. 

". See YP Ghai 'Ethnicity, nationhood and pluralism: 2010 constitution; in YP Ghai and J Cottrell Ghai (eds) 
Ethnicity, Nationhood and Pluralism : Kenyan Perspectives (2013) 75·106. Ot tawa and Nairobi : Global Centre for 
Pluralism and Katiba Institute. 

29. See Se buru, Rotmi, 'Niegaria: centralized federation; in john lough lin , John Kinc;:]id and Wil fried $wend en (eds ) 

Rout ledge handbook of Regionalism and Federalism (Rou tl edge, 2013). P.200·2S0. 
30 W.S liv ings ton, Federalism and Constitutional ChongelOxford : Clarendon Press, 19S6),pp.1·2 
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In the d istri buti on of power and responsibly with in federa l systems, th e prin ciple of subsid iary 

has been ado pted as the basis. This is the princ iple that onl y subj ects that cannot be adequately 

dea lt with by a lower order of governmen t shou ld be performed by the higher order of 

govern ment. As a principle, it has had considerabl e appea l, by itself as a princ iple, howeve r, it 

leaves open the issues of who decides on its ap plica ti on to a particul ar subj ect matter. Thi s is not 

me re ly a technica l issue, but in many ways may have to wi th fundamental values and issues of 

identi ty. If the dec ision is made by the higher o rde r of government, that leaves the lower order 

vul nerable whil e if it is made by the govermnent that leaves the order, they may resi st 

transfe rring responsib iliti es. In most fede ra ti ons some legislative powers are assigned 

exc lusive ly to the federa l government, but the extent of these vari es. The a ll ocation of exc lusive 

fede ral legal power is re lat ive ly limited in the United States and Austria , wi th most fede ral 

powers being as shared or concurrent powers. In Germany, Ind ia and Ethiopia the exc lusive legal 

power assigned to the federal legislature is more extensive, but the di stribution of powers ancl 

responsibilities in these federations a lso includes areas of concurrent legal power. Constitutional 

asymmetry among the regional unites with a federation introd uces complex ity. Nevertheless. 

some fede rations have fou nd that the only way to accommodate the varying pressures fo r state 

autonomy has been to incorporate asymmetry of distri bution powers and responsibiliti es in the 

constitution. 
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CHA PTER THREE 

SOM ALI A FEDERALISM : ORIGINAL AND STRUCTUR E 

3.1 Introduction 

As was mentioned in chapter one. The aim of thi s chapter is to give general ove rview to the 

areas(formation of federal system of Somalia) that should have emphasis as to enhance the 

we llbeing of federa l system of Somalia, based on the principle , philosophical historical, culture 

and political bases o f Somali people , regard ing how polit ica l transformation of Soma lia from 

colonial ism, po litica l systems in Somalia fro m 1960- 1991, peace reconciliation and transitional 

gove rnment, ana lyzing the proposals of FMs and federa l government and chall enges the di vision 

of power and responsibilities of Somalia federal system. 

3.2 Somalia Territory, Population ancl Ethnic Composition 

Somalia is a country that is situated in the Horn of Africa. It is bordered by the Indian Ocean 

from the east and the Gul f of Aden to the north, Kenya to the southwest, Eth iopia to the west, 

and the republic of Djibouti to the n0l1hwest. It is a country that is strategica ll y located in a very 

important global trade and shipping route which makes the country a very signifi cant place in the 

world . The ethnic homogeneous, Somali society is distinct from rest of multi ethnic sub-Saharan 

Afr ican societies with common language, cu lture, and religion (Castagno 1959; Martin 1966; 

Lewis, 2002). Soma li people inhabited the Horn of Africa region fo r many centu ri es prac tic ing 

pastora lism in the north and agri cultura l practices mainly in the southe rn regions. The Somali 

pen insul a has been stateless in the pre -co lonial era though there have been some chiefdoms 

based on clans in the area applyi ng local customary laws (Lewis, 2002). 

The popu lati on of approx imately 14 million (World Bank 20 17). Almost 80% is made up of fi ve 

major clan fam ilies: Darood, Hawiye, Dir, and the Digil and Mirifle (Teutsch, 1999; Lewis, 

2002). Prior to European colon ial arri va l, Somali s did not have a centra l state in the sense of a 

Western . Webe ri an bureaucratic state . However, they used home -grown connict reso lu tion 

mecha ni sms of' Xeer and Islam for resolving di sputes among ind ividua ls and groups. Socio ­

economica ll y. Somali s ha ve depended on li vestock and fanning and many are pastoral -nomads 

(Lewis. 2002). 
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3.3 Transitional Political Systems in Somalia in 1960-199\ 

In 1960, the fo rmer Bri tish and Ita li an territori es merged. by mutua l agreement with in days of 

independence to form the Somali Democratic Republi c. The Nationa li sts o f both north an d south 

un ited behind the leade rship of the Somali Youth League, where the two regional united to form 

Independent Somali Re public under civil government. 3 1 However, thi s was instance of 

unificati on as the onl y beginning of Somali state nation (Thomson, 20 I 6). The country 

embarked upon a parliamentary civili an politi cal system, and the country experienced the first 

Afri can democracy. T he re we re four ge neral elections, we re held based on a clan multi -party 

system in the first decade 32 The civilian governments worked we ll somehow, th rough marred by 

corruption, nepoti sm. mi srul e and tribali sm which have resulted in a lack of progress in the 

country and increased po liti cizati on of clan issues, and stiff clan competitions in the politics 

became a result of a fail ed politi cal system and gave ri se to popular discontent and need for 

change. In that regard, the politica l parti es who were running for electi on have reached 64 clan 

based parties (Kell y, 1999). In 1969, a military se ized power and establi shed Somali Democrati c 

Republic led by M ohamed Siad BaJTe. The Barr 's MilitalY di ssol ved the Parliament and 

Supreme Court, some prominent party leade rs were imprisoned and suspended the constitution 

and imposed a sc ienti fi c soc ialist ideology under very centra li zed Military government. )3 The 

Junta Military justi fied the seizure o f power, because o f the Corruption and Nepotisms that 

caused the fa ilu re of the civil gove rnment and la ter resulted the Killing of the Democratic elected 

President in October 15 , 1969. T hi s was a signal of powe r conso lidation and paves a road for 

Authoritarian style system. In hi s reign of 2 1 year of peri od, the people and the country 

witnessed a lot of ups and downs including the state -building and Institutional processes. Firstl y 

1969-1 976, thi s was be li eved to be one of the prosperous peri od in Somalia, because the regime 

was new the refore , att racted the population by removi ng the corrupted gove rnment and 

emphas ized the rebuild, the country by which the civil government didn ' t think about. self-help 

schemcs were introduced to g ive thc people the owncrship to participate the country's building 

process. most of the yo un g people were takin g part , the building the country voluntaril y in a part 

.1 1 The down of Soma lia State: Abdisala11l M Issa Sa lwe l996 P3435. www.bu lugley. colll 16 January 2009. 
32 See Adam 1995: 69. Su ma li's in 1960 nlli h iparl y pol itics degenerated in to agreed and corru ptio n. So mal ia 's 
parl iamentary. once a symbo lic ofdcmocracy had tu rn in to a sordid thei r vOl es for persona l rewards with scant 
regard for the interests orlhei !" cotlslitucllts( Lcwis 19972:399) 
,1 (www.somali tdav.comand ivIoshe Y. Sachs .. world Mark Press Volume 2 1988. P. 290 ). This Governmelll 
co llapsed in 199 1 and civi l wiJ r brok e oul. 
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time volu ntary jobs, and the governm en t success ful accompli s hed the new Somali sc ri pt(Af­

Somali) written in Latin alphabet. 3< The oth er factors that the regime had transformed we re the 

Security Sec tor, Foreign Policy and Educa tion ; the state had expanded and created new 

provinces fi'om the ex isting 8 into 18 provin cesJ5 However the speedy progress dec lined in the 

late 1970s. due to the cruel acts of the tyrannical regime included, in 1988 atroc iti es against the 

Somalia civil ians in Hargaisa by th e military regime, thi s led the country 's unity has been 

di sintegrating, political cond itions deteriorated and clan loya lti es came to the fore, and 

eventuall y rebel groups emerged ve ry soon and the country was mired in political waves and 

instability that led to the fall of Barre 's 2 1 year regime. This early daunting shit! was 

di sappointing challenge and contradicting to all promises of the Re vo luti on which was to 

erad icate clanni sh and injustices in all sphere of li ve. 36 

3.4 Formation of Federal System of Somalia 

The issue of federali sm has been hotly debated in Somali a for the past decade. Fo ll owing the 

collapse of the military dictatorship in 1991, few Somali s openly advocate for the return to a 

centralized authoritarian state that monopoli zes power in Mogadi shu spec ifica lly, Central, SOllth 

and Mogad ishu great advocate on Unitary system, some Somalis argued that form of decentral ization 

is necessary,(Puntland, j ubaland and Southwestern states). Some people be lieves that The 

consensus on the desirability of fede rali sm has been dri ven largely by internat iona l donor 

age ncies, The United State of America (US), T he United Kin gdom (UK) and ne ighboring 

countries. including Kenya and Et hiopia. However, the ideological commitment necessary to 

make federa li sm work is not entirely shared by same the a ll the role-players at home. Ri ght from 

the country's formati ve years, Somali leaders have evinced cons iderable skept ic ism about it. 

Normati ve ly, some of Somalis are d ivided on the viability of divi sion of power and 

responsib ility federal system of Soma li a to the chron ic problem of Somali pol itics. Others see it 

.loJ M uk hlar, M . (1989). "The Emergence and Role of Politica l Parties in the Inter- Ri ve r Region of Soma lia fr'om 

1947 to 1960," Uf., hamu 17(2):157- 163 . 
1-' Sec Gorman ( 1998:40) argued that "Barre 's ea rl y ru le brought about an enhancement of State Making, by mea ns 
of banning Clan nish, rev ita lizing nationalism. and introduci ng soc ialism, amongst others, the dictator propel led the 
shared of common, nat iona I ru les of t11 in ei and SOl11a l ia experience for the first time of the eSlab l ishmcnt of an 
efficient Sl ate" 

" Castagno( 1970 :20), Lewis( 1979:39) Laitin ('982:60) and Ada l11 (2008: I) observed that Barre was careful not to 
overly disturb clan ba lance at the central pol itical level. See also Compagnon( 1995:2 15}. However, its true that a 
n'ec Siyad's rise to power in 1969 the intcrri veri ne clans were underrepresented in the ministry 31ld in regional and 
d iSI riel posit iOll of leadersh ip( Bestcillan I 996a::5 oJ ) 
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through a clan prism. 37 Some Somali scholars argucd that the state co llapsed, the concern 

there fore, is to recentralize and bring bac k the state order not decentrali zation . Some scholars 

argued that could be fit into a proper federal state in the short run if the divi sion of power and 

responsibilities is fine- fitncd in accordance wit h the federa l princip les, although some scholars 

recom mend even confederation for Somali a to stal1 with because there is lack of statehood in the 

institutional and lega l sense. However, there was wide positive perception of federali sm among 

some of Somali populati on, leading by the let prominent the J-Ji zbia Mustaqil AI-Somali (J-JDMS) 

political party leaders, Abdulqadir Mohamed Aden Zobe, who advocated federation, this was an 

idea believed, as on ly way out from centralized corrupted state systems, as we ll as the limitation 

of resource domination, but the ideo logy of Federalism of Somal ia was choked off by other 

clans, because thei r prejudice based centra li zed govern ment dominated by themselves instead of 

power sharing system that pave the way for the benefiting of whoever control the state System. 38 

After many years of politica l instability, crises and con flic t, federali sm is back again on the 

agenda. Since the fa ll of President Barre, there was a lot of efforts to restore peace, stability and 

state building functions, which is finall y culminatcd three major transitional governments 

arrangements were establ ished (Transitional National government 200-2004. 2004-200R. 2009-

201 2). But federa li sm in Somalia are instrument of conflict reso lution as we ll as so lution of 

politica l cri ses, mistrust among people and po liti cians, al so the choice of federali sm as approach 

of state/ nation building and political principle o f governance. But what is the matter of Somali 

federa l system is how best di vide the power ancl responsibi lity among levels of gove rrunent ancl 

mechanism to use the proper implementati on of federali sm based on the pri nciple alld 

philosophical of federa li sm. 

37Clannis as a po litica l ideo logy determines everything in Somalia. power, resources dist ribution, expan sion of 
territory and even recrui tment of jobs. Darod Clan All iances that dom inated Punt land and Ju baland States are 
strongly proponent s of federa lism; also Digi l and Mirifle who fou nd ers of federalism in Somalia arc strong 
support ive federalism. i-Iaw iye Clan All iance dominated Central. Soulh and Mogadishu great adVDCClte on Unitary 
system, while the group Soma lis ca ll minority in a Num ber, Such as, Bantu, Mushunguli, Banadiri , Ey l, Bajun , 
8m·awe, Jarer. Etc. stayed patrons clan that Sli PP0l1 their causes from the large all iance. There has been a strong 
suggestion of hosti l ity to federalism within Alshabaab and Somali Islamisl11 class ified as moderate. conservative or 
hard-line, tend 10 f.1vor a strong central state. Also Oir clan dominant of Somali land prefer success ion and 
uncertain lY of state policies rema in conspicuolls. 

l8 Dowden, Richard . (20111. "Don't force sta t ehood on Somalia. " African Argum ents. http:// 

afr ica na rgu me n ts. org/20 11/ 1 0/2 0/ don' t -foreestate hood ·on-som a I ia-by· r ;e ha rd -dowden/ (accessed Jan u a ry 26, 

2014). 
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3.5 Peace Reconciliations and Transitional Government of So malia 

The reconciliation conference he ld in Addis Ababa. from 15 to 27 March 1993 was considered 

by many Soma lis as the best encounter among the fac tions representing a cross-section of the 

Somalia3 9 Ul timately on 27 March after a marathon session at the Ethiopian Palace in Addis 

Ababa, an agreement was s igned by all leaders clai ming to represent the various factions of 

Somali Society, they signed the agreement under the supervision of the late prime minister of the 

Ethiopian Government, Meles Zenawi40 Eleven months the Addi s Ababa Agreement, the group 

the led by Ali Mahdi Mohamed and other groups met in Cairo, Egypt, from 1 to 7 March 1994 

conference in order to restore the sovereignty of the Somal ia state, a national reconciliation 

conference were convened on May 15, 19994 to elect President and vice president and to 

appointed a prime minister. 

3.5.1 Arta Transitional Government 

The beginning of 2000, president of Djibouti Ismael Omar Ge ll e launch a reconciliation and 

nove l peace plan for Somalia, under auspices of the loca l regional organization IGAD ( the 

Intergovernmental Authority on Development compromising Somalia, Djibouti , Ethiopia, 

Eretria, Ken ya, South-Sudan Uganda and Sudan). The AU, EU and US as well as Egypt, Italy 

and Libya, quickl y endorsed the project which was to mount a Somali Reconciliation Confe rence 

in Djibouti , at the hill s ide reso rt of Arta. This was billed as a grassroots Endeavo ur wi th 

De legates and representati ves across clans spectrum and embracing al l the soc ia l categories 

inclus ive civi l society, traditional elders, religious, scholars, intell ec tual s, Artists, women's and 

wa rl ords, with UN assistance, believes that thi s wiele array o f people cou ld assume responsibility 

as protagoni sts in the peace process . Grassroots pressure to reac h an agreement can sometimes 

even compel leade rs to return to the nego tiating table after hav ing fai led to reach a se ttlement 

(Prendergast, Plumb, 2002). They had opened to ha ve confe rence to c rea te new incl us ive 

governance re ll ecti ng po liti ca l realiti es which are based on clan quotas and more curiously 

gender, the seats we re alloca ted accordingly 44 seats each Darod, I-Iawiye, Digil Mirill e and Oil' 

}<} Somalia : The missed Opportunities', Ivlohamcd Sahnollm. Uni ted Stales In stilLH ~ UrPeui..:t.!. Washi ngton. DC 
1994 . pp.50-59 . 

10 SOlllali- State Collapse. Muitilatera lllll ervelll ioll. and Strateg ies for Po lit ica l Reconstruction. Brookings 
Occnsionn l Papncrs. Washington D.C. . 1995, 54. 
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Clan. Also 24 minoriti es and 25 for wome n and the ba lance 20 picked random ly internationa l 

community. The assembly chose as president of the resulting nationa l assembl y and Transitiona l 

National Government (TNG) Abd iqassim Salad Hassan a former enthusiasti c exponent of 

Si yad 's Scientific Sociali st and at one poi nt minster of the interior. 41 Clansmen divi sions in 

Somalia particularly in Mogadishu are we lcomed this new TNG, but when the gove rnment 

moved to Mogadi shu things turning out rather differentl y. Despi tes ardent support from UN 

officials, Arabs, EU whose grasp of Somali rea lity was always weak a nd the TNG proved 

si ngularl y unpopular and never succeeded in controlling more than few villages in the capital. 

Two years lette r the TNG Arta it co ll apsed, retain ing only a fantasy existence promoted by the 

Ll'N and the EU with the Unhelpful resu lt of concea ling and confusing the real situat ion in 

Somalia context. (Somali Peace Process, pp 109). Federali sm emerging as viable political 

system to bring a semblance of peace in Somalia, the country tried out many systems of 

gove rnance since independence. It fol lowed the British model of a parliamentary system until a 

coup d'etat in 1969 at which point the military governm ent as Somali republic and latter become 

scientifi cally socialist state. Since 2004 the country has moved toward a federa l system. But 

demand of federa lism was created by pre-colonial clan conflicts, colon ial and independence, 

This leads to Somali people don ' t trust each other specifically when comes resource sharing, 

power sharing, political representati ves wh ich is abused some clan dominate the higher ranks of 

the govenunent, we lfare service never been delivered, minoriti es or clan those who not be 

presented the higher political position to receive their share of nati onal resource. 

3.5.2 Mbegathi Transitional Federa l Government of Somalia 

The next attempt of internati onal communi ty to restore, Somalia hope was in Kenya, Mbagathi 

2002 October, support by UN who covered most of the costs. Ethiopia a nd Kenya which had 

experienced Soma li a irredenti sm and hold huge Somal i refugee were involved. Afte r long 

surviving the country establi shed government in 2004 Kenya led by Abd ull ahi yusuf, and fight 

fo r Islamic court union in Mogadishu . 

<11 Adam, H. (1994) . "Somalia: Federalism and Sel f-determination." In Confl ict and Peace in the Horn of Afr ica: 
Fed eral ism and Its Altern at ives, ed. P. Woodward and M. Forsyth. Aldershot : Dartmouth . 
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3.6 Process of Federa l Provisional Co nstitution 

Provi siona l constitut iona l of Somal ia process, dates back to the establishment of the Trans itiona l 

Federal Charter (TFC) in 2004 and has been a cornerstone of the September 20 II Roadmap to 

chart Soma li a ' s path out of transition and towards pcrmane nt and reprcsentative govcrnmen t. 

T he UN Special Representative of the Secretary-Genera l (UNSRSG), Augustine Mahiga. 

described the Road map as "the most inclusive process of al l the efforts to rebuild Somalia's 

governance", wi th the UN's role merely to fac ilitate a Somali -led process. Mahiga signed the 

Roadmap along with six Somali Principal signatories: the President and Prime Minister of the 

Transitional Federa l Government (TFG), the Speaker of the Transitional Federal Parliament, the 

President of Puntland, the President of Ga lmudug, and the Chair of the Islamist group Ahlu 

SW lI1a Wal lama 'a .( Ainte 20 11). There we re consultati ve conferences we re held in Ga rowe, 

Puntland , in December 20 II and February 2012, invo lving the TFG and other Somali 

stakeholders. These agreed the Garowe Principles, which developed language on the content of 

the constitution, for example re lating to federali sm, and also outlined plans for a National 

Constituent Assembly (NCA) to finali ze the Provisional Constitution . The constitutiona l process 

was built on three primaty objectives: to un ite the republi c: to lend legitimacy to future po litical 

leadership, to introduce institutions that are representati ve, responsive and accountable to the 

people. Const itutional process is contested which we re January 20 12, from 185 Soma li 

parliamentarians wrote to the UN to protest that the Roadmap had not been submitted to 

par liament for approval , while Somali Diaspora leader Abdi Dirshe has complained that the level 

of external oversight of the Roadmap has undermined Somalia 's sovereign ty.42 

3.7 Conclusion 
The co lonia l period in Somalia, state building process has never been success ful , since the first 

Government was democrati cally a recogni zed clan system as instituti on, but institutions were 

very corrupt and weak, the system was wide ly exploiting clan po li tics and civi l servants and 

po li ce we re rec ruited on clan bases. The wo rst to mention is that the massive political pa rti es 

42 .UK Daily Telegraph in Augus t 2012, Abdirashid Hashi Quoted thatthe International Crisis Group described the 

Provisional Const itution as essentially handing over from one interim authority to another, from one transition to 

another. 
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we re clan motivated trends. These behaviors were from colonial legacy which latter inherited 

massive yo uth unemployment, poverty and a culture of corruption in a ll spheres of governme nt 

leve ls. Federal type of arra ngement featured prominentl y as peacemaking and state-bui lding 

device in Fragile States. The aim was to keep the state enact or sett led confli ct by 

acco mmodating minority groups or clans/ethn ic pol itica l dominant in an inclusive system of 

gove rnment. This was a lso the common pattern in Africa. The fo llowing African States have 

devolved powers in their constitutions since 1990: South Afri ca(1993, 1996) Ethiopia( 1995) 

Nigeria ( 1999) the Comoros( 1996,200 I) the ORC( 2005) Sudan (2005) Kenya( 20 I 0) South 

Sudan(20 11 ) and Somalia(20 12) which is still not yet the provisiona l constitution seeks to bring 

the fa iled state of Soma lia back to life . The driver of fede rali zation of Somal ia is the prevail ing 

by mistrust in the Somali political e lites. 43 This led to stresses that the formation of federal 

Member States (FMS) unilatera lly by powerful clans at the expense of other clans without legal 

and po liti cal consensus sparks fresh political and soc ial turmoil in all regions of Somalia. the 

Somali soc iety everywhere (Ib iclj . Continuously, there are confl ict between federal government 

and federal member states. When President Farmajo came to Power, there was tension and 

confl ict between the Federal Government and its Member State 011 the issue of the Gulf Cri ses, 

the governmen t chose to be neutral on the Saudi Arabia led blockage on Qatar, therefore, the 

member states accused the federa l government on taking a wro ng side, in thi s issue and argued 

that they had a good relationship with UAE and Saudi Arab ia, this has created a political mess in 

Somalia, some of the Member State president travelled to the Oubai and Abu Oubai and had an 

agreement with PDW. This accommodate that Somal ia's lack of politica l pluralism, democracy, 

rul e of law, open and democratic contestation of powers and functioning yet government 

institutions, such as a strong judiciary and law enforcement agencies wi ll affec t the division of 

power and responsibilities of federal system of Soma li . 

43 Elmi , A. A. (2014). Decentralization options for Somalia. The Heritage Institute for Policy Studies. TlJe 
Heritage Inslilule for Policy SIudies. 
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CHAPTER FOUR 

Proposals of Dividing Power and Responsibilities between Federal Government and 
FMS in Somalia. 

4.1 Introduction 
As was mentioned in the preced ing chapters 2, there are different proposals regarding how best 

to di vide powers betwee n federal and federal member states in Somalia . The fede ral government 

has its own proposa l and FMS have a lso their own view on the matter. T he main purpose of the 

stud y is to eva luate critica ll y, the proposal s of both the federal gove rnment and FMS in li ght of 

federal principles of di vision of powers and responsibilities. Distri bution of power and 

responsibilities between national and sub national gove rnments has a subject of enduring debate 

among prac tionari cs and scholars ' alike in the word of contemporary fede ra li sm, constitutional 

and beyond. The paper hi ghlights to some of key features of these two types of proposals 

through a few sample countries and to provide a general view in order to lay a fo undation to 

further analysis of two proposa ls. To end this chapter examines my own proposal of dividing 

powers and responsibilities that underpin principles of dividing of powers in federal system. It 

a lso a ims to examine how compctcnces are divided in federal systems with a view to how best to 

divide in federal systems of Soma li a. 

4.2 Assigning Legal Power and Responsibilities 

A federation also known a fede ral state is a type of sovereignty charac teri zed by a union of 

partiall y self govern ing states or regions united by a central(fed eral government) in a federati on, 

the se lf governing states of the components is typicall y constitution entrenched and may not be 

a ltered by a un ilateral decision of the centra l government. There were different approac hes to 

distribute powers within fede rati ons. The duali stic federal system countries assigned different 

powe r and responsibilities to each order of government then de li vers and admini strators its own 

responsibilities. The constitutions of kind of dualistic system of c lear dividi ng power and 

responsibiliti es are mostl y concurrent powers in which both orde rs o f gove rn ment can make 

laws . Thi s typ ica l exampl e; Canada and Belgium ha ve few concurrence powe rs and 

responsibilit ies. whil e Austra li a has ve ry ex tensive concurrence. Also thi s kind of approach 

dua listi c order o f government there can be de facto concurrence when spheres of go ve rn ment 

haw diffe rent powers and responsibil it ies that bea r on a question: this kind of shared power and 
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typica l it does not involve paramount. The other mode l ol' di vid ing power and responsibil ities are 

under the in te rl ock ing federa li sm syste m countri es, typ ical example is Germany and South 

Africa, some subject matters are exc lusive ly responsible to one spheres of gove rnment eg, 

Defense and fore ign affa irs exclusive ly fed era l gove rnment. But most subjec t matters are 

concurre nt powers, where the central government se ts framework legislation that regiona l 

government can complement with thei r own responsibilities and law making, As we ll as, the 

federa l government has a small civil service in the regions/ province, large ly limi ted to its area of 

exclusive ly, T hese are administrative federal ism because the princip le of powers and 

responsibi liti es of the regiona l/ province are admin istrati ve. Also the challenges o f thi s model is 

restricting the deta iled of central policy making so as to leave space for dec ision maki ngs and 

laws at the leve l of regional/province gove rnment, for example the Germany gove rnment 

provides for joint dec ision making in these area of concurrency powers, w hile the federal laws 

are approvcd by a maj ority vote of the rcpresentatives' of the Lander in the Bundesrat. Somali a, 

could be applicable interlock federali sm that e nabl es all s pheres of government each will have 

the dec ision and consultation of decision making and legislation to implement federa l system of 

the country. 

4.3 Proposal of FMS and Federal Government of Somalia on Division of Power and 

Responsibilities 
The const itution simpl y provides a under frame of the federal system and many of the e lement s 

are yet to be fi lled including FMS, Upper house and lower house division of the ir powers 

clearl y" di vision of powers and functions between federal member state and federal government, 

division of taxes, Si nce its adoption in 20 12 the federal co nstitution has made scarce ly 

contribution to ensuring probably o f division of powers between different spheres of 

governments. But each one they proposed on thei r favo r o f having more power. Artic le 54 of 

Provisiona l constitution states that, the Allocati on of powe rs and resources shall be negotiated 

and agreed upon by the federal Government and the Federa l Member States (Pending the 

formation of federa l member states) except in the malle I'S concerning: I -Fore ign Affairs, 2-

Nati onal Defense, 3- Citi zenship and Immi gra ti on and 4-Monetary Policy, could be the powers 

and responsibilities of the federal gove rnment. The following indicates tendencies regard ing the 

proposa l of federa l governme nt of Somalia of division of power and responsibil iti es across the 

federa l government a nd i'edc ral me mber states. Concurre nce means both gove rnments can make 
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laws, but federal go vernment is paramount. Federa l government proposed that subord inate to the 

national government in such areas as management of: 

> foreign affairs, 

> defense, 

> Monetary policy, 

> citizenship, 

> Strategy & policy of natural resources, 

> human right, 

> Natio nal heritage, 

>- census, 

> posta l service 

> Custom airport, 

> Physical infrastructure, 

> agriculture, higher and tertiary education, 

> Environment protection, health, un-employment 

> And policy of energy gas and electric , interstate and external trade , 

Also federa l member states should carry out lega l power included: 

• health care, 

• primary and secondary education administration , 

• State policies, maintain law and order, 

• Family and child , 

• municipal affa irs 

• Clan confli cts, law making, treaty implementation, li vestock and environment protection 

The federal member state proposed to 20 powers will be state matter include: 

Education, health, environment, , more tax responsibilities include custom admi ni strat ion and 

si tting rate, establishment of state courts , maintaining sta te militi a and po lice, regional court 

systems, income security. customs/ exe rcise taxes, corporate and persona l taxes, establi shment of 

loca l governance .and consulta ti on of treat ies will be matter of states, the concurrent powers 

include, hea lth legislat ion and regul ations. tert iary education . Pharmacy. ambu lance, and drug 

con tro l. TVET, en vironment and li vestock and, Also states proposed that supreme and 

constitutiona l cou rts are to establi sh in the constitutional watc h dog and are thus not a head of 
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power. This economica lly and other factors can not suitable federal member states, because the 

nati onal government is responsib le for handling matters that affect the country as a whol e, for 

example, defendi ng the na tion agai nst fore ign threats and promoting nat iona l economic 

prosperity. Sub nationa l units are responsible for matte rs that li e wi thin their regions, which 

inc lude ensuring the we ll -be ing o f their people by admini stering education, hea lth care, public 

sa fety, and other public services 

The FMS proposed the equ itable sharing of resource wealth is important in the demanding 

decentralization of state matter. If oil of commercial quantity is discovered, it is likely to 

compound regional competition for resources. This will have a profound impact on both 

demands for greater local autonomy and efforts to mai ntain centralized government. The donor 

community has also demonstrated preference to a decentralized system 0 f gove rnance in 

Somalia. Many donors have, over the past decade, openly worked with federal member states 

entities. The U.S. government formali zed this approach in what it called the 'Dual Track Policy' 

in Somalia. Given the incapacity of Mogadishu-based governments to extend authority far 

beyond the capita l and other maj or cities, the approach to working with non-central-state actors 

in Soma li a can be explained in prat:tical , as opposed to ideologica l, te rms. By working with 

federal member states actors, donors have ga ined significantly greater access to parts of Somalia 

not under the authority of the Federal government of Somalia. Sti ll , and fo r better or worse, by 

worki ng with regiona l administrations by-passing the government in Mogad ishu donors has 

arguabl y legitimized the authority o f FMS actors at the expense of the federal governme nt. 

4.4 Strengths and Weaknesses of FMS and Federal Government Proposals 

All federations have a legislati ve di vision of power and responsibilities that constraints at least 

some extent, each order of government from ma king laws in areas of others lega l power. 

However. they normall y all ow responsibilities on lega l power different sphe res of exclusive ly 

legislati ve juri sdi ction. The lederal government of Somalia proposed more powers to influence 

the poli c ies and program act ivi ti es of regional government notably thro ugh lega l power and 

responsibilities. Most o f the power and responsibiliti es are emerged same as from prev iously 

unitary regi mes and even not considered some o f federal member states governments cx ist 

befo re this proposed . Thi s causes connict between the fede ra l government and regional 
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governments, The federal government has to deve lop new princ iples and concept o f subsidi a ry 

that the central government shou ld take on powers only when it is necessary to achieve an 

objecti ve and when it adds va lue in compari son to what government regional or state govern me nt 

achieves on their own legal power. It ' s notable that federal government has exclusive ly powers 

in the areas of de fe nse (mi litary stren gth the abi li ty to mobilize nation 's industrial mi ght and 

applied scientifi c and technological knowledge to tasks of security and defense) and fo reign 

policy whi ch are classical central power of federa tions , but regional governme nt/ states 

specifica ll y those who exist before federa l government are extremely demanding spi ritual 

consultation of foreign po licies, But the final decisions of assigned legal power will be re tl ec ts 

questions o f effi ciency and effectiveness. Local go vernment bodies proposed that to manage 

independently, implement, of municipal property; form , adopt and implemented local budget 

including introduce local taxes duties, ensure the protection o f public order and solve othe r 

issues re lated on local important. This created that Federal member states to have conflict on 

local government to claim of power and responsibilities beyond state constitution. In most 

federations, international relationship, de fense , the functioned of economic and monetary policy 

including, currency, customs and exc ise, internationa l trade and interstate trade, major taxing 

power (corporate and income taxes sometimes shared), interregional transportation, major 

physical infrastructure, and pens ions have been graded under exclusive federal governmen Is 

Federal member state s and loca l gove rnment can share legal powers ranging ['rom use and 

di sposa l of land , subsoi l, wa ter and other natural resources to measures aga inst catastrophes, 

natural ca lamities. epidemics, elimination. But, the member states should take on powers only 

when it is necessary to achieve an e ffi cient and e ffecti ve ness and when it adds va lue in 

compari son to what the of local gove rnment , allowing member states action only when loca l 

governments cannot achieve the desired result on their own, The theory should offe r certa in 

designs o f proper re lations between spheres of government , larger poli ti ca l system. Such 

arguments should provide crite ri a for the allocation and use of politi ca l authority, on the basis of 

some conception of fede ra l member states or local governance . 
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4.5 Asymmetrical Division of Power and Responsibilities between FMS and Federal 

Government 
T he asymmetri c is applied to ma ny aspects of difference betwee n the regional!state gove rnment 

of fede rations, such as po liti ca l we ight , language ri ghts and status. Clea rl y, di fferent regional or 

state gove rnment has di ffe rent politi cal we ights because of the ir populati on, wea lth or strategic 

position. For example, Puntland state had been established be fore federal gove rnment and a lso 

has strategic position while Southwest regions have a more popu lation and luba land poses 

different issues. The Soma li Federal Constitution essenti all y has decentrali zed characteri stic s. 

The Consti tution clea rl y demands under Chapter 5 arti cle 48 the crea tion o f two levels of 

gove rnment, the Nationa l Federa l Government level and Federal Member State leve l, which is 

composed of the Federal Member State governments, and local governments. The Constitution 

further separates the Federal power entrusted into Legislati ve, Executive and Judiciary. 

According to Article 55, the Federal Parliament is bicameral consisting of two houses : the House 

o f the People and the Upper House. The legislati ve power of the Federal Government is vested in 

the Federal Parli ament. The House of the People compri ses 275 representati ves. On the other 

hand, the Upper House of the Federal Parliament represents the interests of the Federal Member 

States (Puntland II , Hirshabell e8, Galmudug8, lubaland8, Southwest 8 and II to be represented 

from Somali land which is missed) . 

The proposa l o f Puntland state gove rnment, included the Asymmetrical divisions of powe r 

between regional gove rnments in Somali a are necessa ry. However, special treatment for one 

regiona l! state government can make pressure to limit the we ight of representatives from that unit 

in the central government 's dec ision making on these subjects. In practices, most constituti onal 

asymmetri es of powers in fed erati ons are of relati ve ly secondary powers or speci al arrangements 

for eve ry small and recogni zably di stinct regional!state gove rnment. However, Malaysia 

provides the Borneo states special powers ove r nati ve laws, communications, fi sheries, forestry 

and immigrati on. Indi a has similar provisions for Jammu and Kashmir, Spain also engaged in 

bil ateral arrangements, notably in giving spec ial powers to the autonomous communiti es that had 

hi stori c nationaliti es. agai n the di ffe rence ha ve greatly diminished ove r time, with the exception 

of ancient hi sto ri ca l fi sca l ri ghts fo r the Bosque country and Nava rra( Anderson. 2008). The 
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hi story of most co untri es. where one or two minority grou ps fought for their inc lusion, very few 

consti tutions provide fo r a symmetrica l deal or more powers for such groups. 

4.6 Options for dividing powers for Federal Government of Somalia and FMS 

Federal constitutions have been written over the last 200 years in widely diffe rent contex 1. More 

recent constitutions refl ec t lessons from the experiences, good and bad of earlier constitutions. It 

is not surpri sing, therefore, that there are great variations in the approach taken to the di vision of 

power and responsibilities among fede rations. A few powers a lways assigned to the federal 

government and other almost always to the regional! state governments, but for many powers 

have a pattern of tendenc ies, strong or weak, frequently with outliers. Sometimes there is no 

clear pattern. In Somalia, if the di vision of power and resources between two levels of 

government is appropriated. Federa li sm can be a so lution for the political crises and instability in 

Somalia. But, what matters is how best divide power and resources based on principles of 

federalism. The below table gives a rough sense of Somalia best app licable criteri a of allocating 

powers and responsib ilities within federation complex matter of Somalia that re fl ects not just the 

next of the constitution , but also court decisions and other deve lopment. 

for dividing powers for federal Ta ble2: Option government and FMS 

Powers& Criteria of Allocation of power and responsibilities 
Responsibilities 

N= National Government. S= Federal member States. 
L= Local overnment 
Financial Politic Consumer Institutional Accountab 
capacity/ al sovereignt capacity/Ski ility and 
Economi stabilit y II transpare 
c of Sca le y nce 

National Defen se: N N N N N 
Mi litary strength to 
mobilize nati onal 
industria l, app lied 
sc ience and tec hno logy 
to task of securit y and 
defense. 
Armed forces 
com mend. 
Rccru ilment N N 4 IN N N 

Self 
rule 

N 

N 



Call to arlll s and 
sending troops N N N N N N 

Terrorist and ex tremislll 
N N N N N N 

N N N N N N 

Foreign Affairs& 
international relation: 

~ Convent ions & 
trea ties N N N N N N 
Signatures. 

~ International N N N N N N 
organ ization 
representation 

~ Embass ies and 
representat ion N N N N N N 
offices. 

Economic Policy: N N & N N N N 
Making: Monitor/ fisca l S 
Policy 

Citizenship, 
immigration & 
Naturalization: 

./ National 
recognit ion N N N N N N 

./ Passport issues N N S&L N N N 

./ Id entity 
docul1lents 

./ Em igratio n( Inte N N S&L N N N 
mal & ex tern al) N N N N N N 

./ Borders control 

./ 1m 111 i gra nts( 
Contingent & N N N N N N 
origin) 

./ Illll11igrant( stay N N N N N N 
& labor origin) 

./ Right s to 
Asy luill ( N N&S N&S N N&S N&S 
Regulations& 
granting) N N N N N N 
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Com m lIll icat ion( N N N N N N 
Domestic & In te rl ) 

Education: 
~ Primary& S S 

Seco nd a ry 
L S&L S S&L 

~ Tertiary N N N N N N 

~ Natio na l 
N N N N N N 

standard po I icy 
strategy and 
formulation 

~ Issuance & 
Recognition o f 
offic ial N N N N N N 
academ ics 

~ Professio nal 
t ra ining 

N N&S N N N N 
~ Sc ience & 

tec hnology N N N N N N 
Resea rch 

Human Right N N N&S&L N N N 
Protection 
Internatio nal Trade & N N N N N N 
Co mmerce 
Airports, Ports and 

N N N N N N C ustoms 

Mari tim e Transport N N N N N N 
Air nav igation N N N N N N 

Formulate & implanted 
Coun try 's po licies, 
Strategies & 

N N&S S,N,L N N N, S & Plan(Soc io-econo m ic) 
Estab li sh Nation a l L 
Sta nd ard & basic 

Co py ri ghts N N N N N N 

Civil , cr iminal law and S S S&L N&S N&S S 
organiza ti on of courts 
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Natural Reso urc e( N N,S & L N, S & L N&S N 
Forest, ri ver Etc 
Energy( Gas, Coal N N&S N N N 
Hyd ro, N uclear) 
Famil y and child S S S S S 
rio hts 
Agriculture and N N&S N,S& L N N&S 
livestock 
Environment L L L L L 

Transportati on 
» Domestic N N L N N 
» J nternationa 

I 
I nternal sec urity, S S S& L S S 
law and order and 
po lici nu 

Rel igiou s and 
cu lture po licies 
Insurance N N N N N 

Socia l welfare, S S S S S 
Hea lth care, 
Employment, 
labour and worker 

Ad III inistration S S S&L S S 
Land 
State Pol ice& 
Public Order S S S S S 
Regio nal & loca l S&L S&L S& L S& L S&L 
governance 
planning 

Own Sources 2019 

Own Sources 

The evaluation, how various allocation crite ria (Fi nanc ial capacity/ econom ic of sca le, Politica l 

instability, public se rvice delivery. institutiona l capac ity/skill s, acco untability and transparence 

as we ll as se lf rule) which suitable fo r federal governm ent, FIvIS or Loca l gove rnment a nd for 

best possible way of d ivision of power and responsibilities. The economics of sca le and 

institutional capacity of a certa in se rvices requi red areas larger than a loca l lega l powe r for cost­

e flecti ves and effic iencies for example, defense. public transportation. physica l infrastructure. 

Facto rs that rc levance the admi ni stra ti ve feasibi lity c ri terion. centra li zed admini stratio n comes 

genera ll y leads to lowe r. the ad ministration costs assoc iated with financ ing public se rvices. 

Monetary po li cy is customa ry to argue th at the federa l govern l11 ent should be responsible for 
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moneta ry po li cies because such policies cannot be ca rri ed out effecti ve ly by legal power. Loca l 

pursuit of such fi sca l polic ies leads too much of the gains being lost to outside j uri sdictions. A 

monetary policy has li tt le scope for being carri ed out by state/ regional govern ments, According 

to the subsidiarity principle power and responsibility should be exerci sed by the lowest order of 

gove rnment (the gove rnment closest to the people) unless a convincing case can be made for 

ass igning these to higher orders of govern ment. Regionall state governments, In most federations 

espec iall y, who created by a process of aggregating previously separate units. The residual 

power has been retained by the regionallState governments. There are a very few countries 

where list on the distribution of powers and responsibilities authori ze on a ll ocat ion of residual 

powers to the States, and this a play very important ro le in enhancing government. in their 

pursuit of labor and capi tal, may indulge in beggar-thy-neighbor po licies and the process, erect 

barriers to goods and factor mobi li ty, thus the divi sion of power and responsibi lities of 

govern ment regu latory functions create the potential for di sharmonies economic relations among 

regiona l governments, regulations of economic activity such as trade and investment is generall y 

best to nationa l governments. 

The issues of Sovereignty of nature and extent of the power and responsibilities uf federal 

member states of Somal ia have been compl icated by consideration of sovere ignty, especially in 

terms of the powers of defense and international relation with respect and consultation of federal 

member states. Many gove rnments have found it easy to concede considerable powers to small 

regions, as opposed to large entiti es: they are less like ly to marshal international support or 

attempt succession. For instance some of non federal governments, such as, Hong Kong has been 

give n ex tensive powers, but Tibet- whose original territory was a large as Chine itse lf has been 

granted few. Some countri es when the community seeking autonomy acknowledged the 

sovere ignty of the states, negotiat ions made rela ti ve ly good progress, many others conti'onted 

wi th dema nds for autonomy in China, Sri-lanka, Phi lippines and now Nepa l have been worried 

about the breakup of the states and their resis tance increased confli ct. India 's relationship with 

Kashmir and Naga land has been fraught because im portant elements in these places have 

agitated for success ion. Somalia is even more extreme, a lthough for intern ati onal law purpose it 

is a single state. there is no single gove rnment that exerci ses sovereignty there is separate 

sove re ignty and po lit ica l entit les that l'uncti oncd inclependent ly - Somaliland and Punt land. In 

man y federations sweeping te deral powe rs ove r foreign a ffairs and treaties has somet imes been 
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used ove rride lega l po\\er and responsib ilities that would be bclong to the gove rnments of the 

regional or provi nce. 1·1 In a few federations, the federa l trea ty powe r has fi xed by the 

requirement that whe re treat ies where effect the di stribution 01' power of regional governments 

consultation must occur or their permission must be preva il ed . In the case of Canada, as a result 

of judicial interpretation of federa l constitution, implemen ting regional or state legislation is 

required where trea ti es re lated to areas in the exclusive regional powers. 45 [n Germany such 

treaties have required the endorsement of a majority in the Bundesrat framed of de legates of the 

land governments, and since 1993 the Germany Basic Law has req uired extensive consultation or 

agreement of the Lander (Watts 2008). 

Dealing with confl icts ove r powers and responsibilities in fede rations can deal with conflicts 

over the distribution o f powers by using the courts, emergency powers, constitutional 

amendments, upper house of parliamentary, political compromise and e lections. The classical 

way of reso lve difference over how to interpret the division of power is by refe rences to the 

courts, trough a fe w federations have more political process such as referendums and upper 

houses. Many fede rations al so have special provisions, that is the most extreme be ing emergency 

powers permit the federa l gove rnment in certain c ircumstances, notably emergenc ies to suspend 

the normal authority or the gove rnment in a regional or state governments. Very often, the 

confli cts are not over the legal interpretation of what the powers are, but over what the respective 

powers or rol es of the two orders should be. Such di sputes must be addressed politically. The 

government can negotiate to try to reach an agreement on how to operate within the existing 

constitution. Or they may agree to ame nd the constitution, which in most federations a spec ial 

majority and not always agree. The different politica l parties can take the ir respective cases to 

the population during elections to seek support for the ir vie 

" . See Ronald L. Watts, Comparing Federal System,( Published for the Schoo l of Policy Stud ies, Queen's University 
by MCGill -Queen's University Press Montreal & Kingston . London. Ithaca 3" ed,(200B) pp.117-11B. 
4S. See Ronald l. Watts, Comparing Federal Systems. (Published by McGill ·Queen's University press, 200B), pp.146· 
155. 
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4. 7 Co nclusion 

The princ iples o f di viding competences between federa l and state gove rnments may admit the 

fo ll owing criteria or principles, such as subsidiarity, institutional capac ity. populations, 

accountabi lity and transparence, symmetri c or asymmetrica l, political we ight, hi story, 

geograph y, strategic consideration or man power skill s. For example, economics of scale of 

sea led services demanded areas larger than a local legal power for cost-effi ciencies stipulated 

conditions, for example, de fense, pub li c transportation, physical in frastruct ure. This has 

expressed itself in the design of federations by the di stribution of powers and responsibilities 

between those assigned to federal member states of goverrunent, for the purpose re lated to the 

expression states identity. The specific for m and allocation of distribution of powers has vari ed, 

however, relating to the underlying degrees and kinds of common interests and di vers ity within a 

particular society in question. 

The constitutions of kind of duali stic system of clear dividing power and responsibilities are 

mostly concurrent powers in which both orders of gove rnment can make laws. This typical 

example ; Canada and Belgium have few concurrence powers and responsibilities, whil e 

Australi a has very extensive concurrence. Also thi s kind of approach dualistic order of 

government there can be de facto concurrence when spheres of gove rnment have ditTerent 

powers and responsibilities that bear on a question ; this kind of shared power and typical it does 

not invo lve paramount. The other mode l of dividing power and responsi bilities are under the 

interl ocking federa li sm system countri es, typical example is Germany and South Africa, some 

subjec t matters are exclusively responsibl e to one spheres of government eg, defense and fore ign 

afTairs exclusive ly federal government. But most subj ect matters are concurrent powers, where 

the central government sets framework legislation that regiona l government can complement 

with the ir own responsibilities and law making. As we ll as, the federa l government has a small 

c ivi l se rvice in the regions/ province, largely limi ted to its area of exclusive ly. These are 

admini strati ve federali sm because the pri nc iple of powers and responsi bilities of the regional/ 

province are ad mini strati ve . Also the chall enges of thi s model is restricting the detailed of 

centra l pol icy ma king so as to leave space for decis ion makings and laws at the leve l of 

regional/provi nce government. 
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CHAPTER FIVE 

CONCLUSJON AND RECOMMENDATIONS 

5.0 INTRODUCTION 

This chapter draws conclusions based on di scussions in the three guiding questions, what are the 

proposals in terms of division of powers between the FMS and the federal government? 

Redesign in light of estab li shed federal princ iples, the appropriateness divi sions of powers and 

responsibilities in Somalia? Is there a better option in terms of di viding functions and powers 

between the federa l government and FMS? with specific reference to the three research questions 

outlined in Chapter l.intrduction problem, the process of adopting fede rali sm in Somalia, the 

major dis-agreement several issues include the di vision of power. Chapter Two, the comparative 

studies o f patterns in the Distribution of powers and responsibilities within Federations and 

chapter three analysis the political transition of Somali , where Chapter Four, there are differe nt 

proposals regarding how best to divide powers between federal and federa l member states in 

Somalia. The federal government has its own proposal and FMS have also their own view on the 

matter. This study is exc lusive ly based on extensive review of relevant literature. It was also 

make comparat ive analys is based on the key findings of case studies of four countries and the 

outlook of the relationship between Somalia and federal system countries. The research design, 

types data needed, methods of data collection, sampling techniques, data analysis and details of 

data interpretation mechani sm as we ll as study site se lection and it gave an account for how the 

research secondary are selected. The study managed to arri ve at concrete fin dings and 

recommendations. 

5.1 SUMMARY OF THE CHAPTERS 

Federa li sm becomes a national va lue , when the va nous components of the nation pride 

themselves in a sys tem that enables them to co-exist with different cul tures, languages and 

re li gions. Most of federal system countries have a common fea ture has been existing at one and 

the same ti me of powerfu l needs to be united for ce rtain determination. and of we ll established 

motives for autonomous regiona l governments for othe r intenti ons. Most of federal systems 

establi sh two leve ls of gove rnment. wi th both leve ls be ing e lec ted by the people and each leve l 
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assigned d i ffer~nt functi ons and the constitution IS federal if it provides for two lewi s of 

government eac h o f whi ch has some guaranty of its contained auto nomy within its sphere. 

Somalia, afte r decades of civil war and wide spread of mi strust among Somal i people, 

po li ticians, clan leade rs and international community see that, the federali sm emerging as viab le 

po liti ca l system to bring a semblance of peace in Somalia, the country tried out many systems o f 

governance since independence. It foll owed the British model of a parliamentary system until a 

coup d 'etat in 1969 of militalY government, 1988 atroc iti es against the Somalia civili ans 111 

Harga isa by the mi litaty regime and the 1991 clan c leansing committed by Warlords ' In 

Mogadi shu and some other parts of Somali a reinforced the mistrust.. Since 2004 the country has 

moved toward a federal system. Also This leads to Somali people don't tmst each other 

specifically when comes resource sharing, power sharin g, political representati ves which is 

abused some c lan dominate the hi gher ranks of the government, we lfare service never been 

deli vered, minoriti es or clan those who not be presented the higher political position to rece ive 

their share of national resou rce . Somalia's provisional constitution has establi s hed a 

parliamentary system of govern ment, with the president of Somalia as head of state and se lects 

prime mini ster as head of government. The country Itas bicameral legislature, which consists o f 

the Senate (upper ho use) and national assembly of Somalia (lower house). The constituti on 

simply provides a space of the federal system and many of the elements are yet to be till ed 

incl uding FMS, Upper house and lower house di vision of their powers clearly" division or 

powers and functions between federa l member state and federal government. di vision of taxes. 

Since its adoption in 2012 the federa l constitution has made scarcely any contribution to ensuring 

national institutiona l bui lding. 

The principles of dividing competences between federal and state governments may 

acknowledge the fo llowing criteri a or principles, such as subsidiarity, institutiona l capac ity. 

populations, accou ntability and transparence, symmetri c or asym metrical, polit ica l we ight , 

history, geography or stra tegic considerat ion. The subsid iary principle that, the central 

gove rnment should take on powers on ly when it is necessa ry to achi eve an e ffi cient and 

effectiveness and when it adds val ue in compari son to what the gove rnments of th e regiona l! 

province. could ac hieve on the ir own wh il e accommodat ive, the principle has proven 

problemat ic in prac ti ces. include a necess ity conditio n. a ll owing central unit ac ti on only whe n 
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sub-units cannot ac hieve the desired result on their own. Somali a Federa l government and 

Federa l member states has to conside r the allocation of power and responsibilities based on 

criteria (Financial capacity! economic of sca le, Politica l instab ility, public service deli ve ry, 

institutional capac ity!skill s, acco un tabil ity and transparence as we ll as se lf rule) whi ch suitable 

fo r federa l government, FMS or Local gove rnment and for best possibl e way of di vision of 

power and responsibilities. 

5.2 SYNTHESIS OF THE FINDINGS 

What are the proposals in terms of division of powers between the FMS and the federa l 

government? 

Articl e 54 of Provisional constitution states that, the Allocation of powers and resources shall be 

negot iated and agreed upon by the federa l Government and the Federal Me mber States (Pending 

the formation of federal member states) except in the matters concerning: I -Foreign Affairs, 2-

National Defense, 3- Citizenship and Immigration and 4 -Monetary Poli cy, could be the powers 

and responsibilities of the federal government. Where the Federal government proposed that to 

the national government exc lusive powers in such areas of foreign affairs, defense, Monetary 

policy, ci ti zensh ip, Strategy & po li cy of natural resources, human right, National heritage, 

census, posta l service Custom airport, Physica l infrastructure, agri culture, higher and tertiary 

education, Environment protection, health , un -employment and policy of energy gas and 

e lectri c, interstate and externa l trade, whil e the federa l member states should carried out legal 

power included: health care, primary and secondary educat ion admi ni stration, State policie s, 

maintain law and order, Famil y and child , municipal affa irs C lan confli cts, law mak ing, treaty 

implementation, li vestock and environment protection. This refused the federal member states 

a nd the come on state proposed to 20 powers will be state matter incl ude: Education, hea lth , 

e nvironment. more tax responsibilit ies incl ude custom admini stration and sitting rate. 

establi shment of state cou rts, maintain ing state mi litia and police , regional court systems, income 

securi ty, customs! exe rc ise taxes, co rporate and persona l taxes, establi shment of local 

governance ,and consultation of treati es will be matter of states. 
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[s there a bettcr option in terms of dividing functions and powers betwecn the federal 

government and FMS? 

The principles o f dividing competences between federa l and state gove rnments may 

acknowledge the following cri teria or principles, such as subsid iarity, institutional capacity, 

populations, accountabi lity and transparence, symmetric or asymmetri ca l, political we ight, 

hi story, geography or strategic consideration. For example, econom ics of scale of performance of 

duties, demanded areas larger than a local legal power for cost-efficiencies stipul ated conditions, 

for example, defense , public transportation, physical infrastructure. Federal government of 

Somalia and fede ral member states can be use the criteria of allocation of power and 

responsibilities based on Financial capacity/ econom ic of scale, Political instability, public 

service delivery, institutional capacity/sk ill s, accountability and transparence as we ll as self rule 

and can be based on which is suitable for federa l government, FMS or Local gove rnment. The 

economics of scale and institutional capac ity of a certa in services required areas large r than a 

local lega l power for cost-effec tives and effi ciencies for example, defense, public transportation, 

phys ical infrastructure. 

Which is the basic design of the system ( a list of a federal power, a list State powers, a 

double list, and other Solutions?) are there any rules or principles that prcsume the power 

is vested in a certain sphere of government? Lessons from Other countries. 

The bas ic design of Austra lian a li st of federa l powers with residual power being le ft to the 

states, the allocation of residual power to the States has not been very effecti ve because there is 

no prov ision that clearly reserves particular subjec t- matters to State j uri sdi cti on. The 

consequence has been that the High Court has interpreted the Commonwea lth's leg islati on 

powers broadly, in a manner that trespasses upon trad itional areas of State responsibilities, but 

the States re not ab le to preven t such incursions because there is nothing in the constituti on that 

prese rved those subject areas of the States alone. Bu the Canadian fede ral system, the basic 

design conta ined in Section 9 1 and 92 of the const itut ion Act 1867 is a double li st exclusive 

federal(Sec 9 1) and provincia l (Sec 92) power and responsibil ities. In addi ti on Secti on 93 

confe rs the exc lusive power and responsibilities ove r educa ti on to the provinces and a small 

number of concurren t powe rs are li sted in sec tion 92A (Ex port from provinces of Natural 
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Resou rces). Also the preamble of Sect ion 9 1, preceding the list of en umerated fede ral powers 

and responsibi lit ies, confers on the federal Parliament power over all matters. Also The Brazilin 

federal Constitution adopts a complex system combining a cooperati ve model of a llocat ion of 

powers and responsibilities wi th a model of enumerati on of powers and responsibil ities. 

Federation powers and responsibilities are establi shed in a long and detail ed li st( Art 2 1 &22), 

and States have residual powers, but federa l constitution al so enumerated in Article 25,also 

Municipali ties powers and responsibilities are menti oned Arti cle 30, but, they also have residual 

power. The Federal consti tution mentioned common powers of the federation , States, Federal 

District and Munici palities too (Art icle 23&24). In Belgium, communities and regions have thei r 

autonomy recognition in radical terms, to avoid confli cts between the federal State, the 

communities and the Regions, the constitution establi shed a system based on the excl usive of 

powers, in both the issue leve l and the geographic leve l. According to the dec ision of the 

Constitution Court, the powers and responsibilities expressly assigned have to be broad ly 

interpreted . The Court states that communiti es and regions have plenary power over the Issue 

assigned and thus, they can complete ly regulate the matter. 
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