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1956 saw the first ever public subscription for shares of an Ethiopian company — Ethiopian

Abattoirs. However, almost sixty years later, the work to develop the Ethiopian Securities

Exchange is underway, an effort that is long overdue but very much welcome.

This paper examines the risk of insider trading in the Ethiopian Securities Exchange. First, it

analyses the core concepts of insider trading in literature and studies the arguments for and

against its prohibition. It then studies the prohibition and regulation of insider trading in five

Jjurisdictions around the world, to be used as a doctrinal comparative analysis against which the

Ethiopian system will be analyzed. Then it goes to assess insider trading laws in the Capital



Markets Proclamation of Ethiopia and other relevant legislations. The paper then studies the
potential challenges that make the regulation of insider trading in Ethiopia difficult and concludes

by providing recommended solutions for those challenges.

Regardless of the existence of a structured and organized secondary market, for the past few
decades, shares of Ethiopian companies have been bought and sold in an informal securities
market. As such, there are several share trading cultures practiced in the Ethiopian market that
could potentially increase the risk of insider trading in Ethiopia, such as exaggerating profits and
profitability in the prospectus, withholding information, or the communal Ethiopian lifestyle which
could allow outsiders easy access to inside information through close-knit relationships.
Additionally, the lack of adequate financial literacy and investor education among the population
and the weakness of the law enforcement and judiciary when it comes to financial crimes and

market abuse would likely exacerbate the risk of insider trading.

The author of this paper has provided six recommendations geared at addressing the concerns of
policy makers, companies themselves and the public at large with regards to insider trading, and
its prohibition and regulation, in the Ethiopian Securities Exchange, possibly serving the capital

market as a whole as well.
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Chapter 1 - Background

1.1. Background Statement

Ethiopia is now in interesting economic times. The country is anticipating economic changes in
the new decade, one of which would be the introduction of a stock exchange. The Office of the
Prime Minister had released a one-page prototype suggesting the government's intention to
develop the capital market. It was stated in the template that it aims at developing a road map that

will introduce trade financing instruments that includes the stock market!. In 2021 the Capital

IKaleyesus Bekele, Addis Ababa Stock Exchange in 2020, The Reporter, 2018,
https://www.thereporterethiopia.com/article/addis-addis-stock-exchange-2020(last visited April 18, 2020).
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Markets Proclamation was enacted. Finally, the process of establishing a stock market in Ethiopia

is underway.

This is not going to be the first time that Ethiopia has a stock exchange. The country has had Share
Companies as far back as 1942, and in 1956 the first share company, Ethiopian Abattoirs, floated
its shares to the public. This company paved a way for other share companies to float their shares
to the public as well?2. The subsequent increase of interest from more share companies to float
their shares led to the establishment of a unit within the then State Bank of Ethiopia, tasked with
overseeing and regulating share dealings in the country. Thereafter, due to its success, this unit
was expanded into a department within the bank with wider mandates; it also saw the increase in
the number of participating share companies from five to eleven. In 1965 the Share Dealing Group,
comprising six external members, additional to the country’s National bank, was formed with more

than twenty share companies listed and their shares floated.

The Share Dealing Group maintained its success until 1974 where the popular revolution that led
to the coming to power of the Provisional Military Administrative Council (Derg), also brought

with it a socialist economic system thwarting the market led economy existing at the time.

In 1991, the Ethiopian People’s Revolutionary Democratic Front (EPRDF) took power after
defeating the Provisional Military Administrative Council (Derg). With it, the economy was
reformed into a regulated market economy. Although the economic reform showed much
improvement in the treatment of private companies and privatisation at large, it did not lead to a
quick return of a capital market in Ethiopia. During this time, there have been fierce debates on
the importance and challenges of establishing a stock market in Ethiopia and even draft legislations

under consideration, nevertheless, none bore fruit.

It wasn’t until three decades later, in 2021, that there finally were formal moves to establish a
capital market in Ethiopia. On June 10, 2021, the House of Peoples’ Representatives of the FDRE
unanimously approved the draft proclamation and promulgated Proclamation No. 1248/2021 the
Capital Markets Proclamation. This proclamation will enable the establishment of a stock market

where shares, bonds, equities, and other types of securities will be bought and sold.

2‘Proposal for the Formation of a Share Market in Ethiopia’, East African Investment Securities P.L.C and
Commercial Nominees, Addis Ababa Chamber of Commerce, March 1999, p. 1



A stock market is simply defined as ‘the market for dealing in stocks and shares.’® A stock market
is a well-organised and highly regulated type of financial market where various forms of securities,
such as shares/stocks, bonds, and notes are bought and sold at prices that are governed by economic
forces. Unfortunately, in Ethiopia, with more than 100 million people and as one of the fastest-
growing economies in Africa, has been the most populated country in the world without a stock
exchange®. This seems to be changing now as Proclamation No. 1248/2021 the Capital Markets
Proclamation has been adopted by the House of Peoples’ Representatives providing for the legal
framework to establish the long-awaited stock exchange in Ethiopia. Through this proclamation,
the Ethiopian Securities Exchange has been established®. In addition, the proclamation also
provides the legal framework for the establishment of other securities exchanges and trading
platforms in the country.®A securities exchange under the Ethiopian law has been defined as the
premise where the selling, purchasing, or exchanging, or offers or invitations thereof, of securities
is made or accepted, where the necessary information regarding those securities is regularly

provided, or where securities clearing services are provided.’

A well-functioning stock market needs to build the confidence of both sellers and buyers of shares.
It should also have the ability to ensure an efficient and legible dealing of shares®. But some
essential conditions have to be met to have a well-functioning and capable stock market. The
market and its members should have strong professional ethics and integrity. Clear requirements
and standards should be set on the participation of members in the market for the registered
companies, professionals, brokers, and agents. The expected transactional costs and the expenses
to be encountered should be reasonable and predictable. There should be monitoring and control
over all of the market’s activities. The movement of prices and shares as well as any information
that may affect it should be made public regularly. The participants of the market should be treated
equally and fairly. And last but not least, the market should have the ability to execute transactions

timely and at stated prices”’.

3 Merriam- Webster’s collegiate dictionary (11t ed.), 2016
4Kaleyesus, supra note 1

5 Capital Markets Proclamation No. 1248/2021, Art. 31
61d, Art. 32

71d, Art. 2(67)

8 Proposal. supra note 2

91d



There have been various arguments both for and against the establishment of a stock market in
Ethiopia. Some have argued that many of the companies value the discretion of their business and
consider that the requirement of disclosing information will infringe upon their right to privacy. !
Another argument has been that due to factors such as the bad track record, lack of work ethics,
inefficient management, and other similar factors of the public enterprises in Ethiopia, investors

will not be in a hurry to buy their shares!'!.

Those that argue for the establishment of the stock market put forward that a well-functioning
stock exchange will open up investment opportunities for the public by mobilising savings. It will
also have the power to attract international capital'?. The stock market and its forces will help in
disciplining the management of companies. As it pushes for public ownership, it will also increase
the accountability and transparency of the businesses'?. Particularly in Ethiopia, it is believed that
establishing a stock market will decrease the concentration of ownership of companies in the hands
of the very few. It will also contribute immensely to the economic growth of the country by

encouraging investment by enabling traders to buy and sell stocks very easily .

The mere existence of a stock market, however, does not promise immediate economic
development. The market needs to be adequately regulated in order to ensure that transactions and
dealings are fair, effective, and efficient; thereby maintaining the confidence of both buyers and
sellers. Some of such things that require regulation in a stock market are various types of financial
crimes. Let alone a stock exchange in its infancy such as the Ethiopian Securities Exchange, even
the most developed stock exchanges with their strict scrutiny and regulations, are still susceptible
to various financial crimes, such as but not limited to, insider trading, market abuse and

manipulation, and money laundering.

Some scholars argue that financial markets such as the stock market need to be regulated because

they can, by their nature, exhibit failures of the market that are likely to bring about devastating

10Asamenew Barega, The Policy, Legal and Institutional Framework for Stock Market Development in Ethiopia,

2007. p.9
11|94

12)etu Edossa Chewaka, ‘Legal Aspects of Stock Market Development in Ethiopia: Comments on Challenges and

Prospects’, Mizan Law Review, Vol. 9 No. 2, December 2014, p. 440
1314

14 Id

10



effects on the economy as a whole'. In countries like the US, the failure of the stock markets has
brought about a major decline in the real economy of the country and other countries too. In
particular, the financial crisis that was caused by the mortgage market in the US in the 2000s has
not only affected the GDP of the US, but it has led to the decrease of the German GDP by six

percent!®,

Insider trading is a term commonly used for companies that are publicly traded, what we call share
companies formed by public subscription in Ethiopia. Insider trading happens when a person buys
or sells the shares of a company based on information that he/she has received that is non-public
but is of significant value to the decisions made on the share. Insider trading is an illegal act
because the transaction is conducted on information that has not been made public yet.!” Especially
in countries that have a functional stock market, insider trading is a criminal act, punishable by

law.

Insider trading has been made illegal for the purposes of maintaining a fair marketplace. Gaining
a piece of inside information that has not been made public will give a person an unfair advantage

over other parties who are seeking to buy or sell their shares.!®

In India, insider trading is considered as the buying or selling of shares based on secret information
of the company. The Securities and Exchange Board (SEBI) of India Act of 1992 provides that
insider trading requires an insider, a person that is either working in the company or who has
information that is non-public about the company or the share. This information could be financial
reports, the decision on dividends, plans for expansion or new projects, corporate reorganisation,
or changes in company policy or plans. It should be noted that this information could potentially

be made public at a certain point, but due to insider trading, the person has the information before

15 1d
16 |d
17 Insider Trading, Investopedia, https://www.investopedia.con/terms/i/insidertading.asp , last accessed on April

19, 2020
18 Corporate Finance Institute, Insider Trading,

https://corporatefinanceinstitutie.com/resources/knowledge/trading-investing/what-is-insider-trading/ , last
accessed on April 19, 2020
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it is made public. Insider trading occurs when the dealing of shares is made based on that

information before it was made public.!”

In the US insider trading is defined as “the buying and selling, in breach of fiduciary duty or other
relationship of trust and confidence, based on material, non-public information about the security”.
The information that was provided has to be information that would significantly influence the
investor’s decision in dealing with stocks. The information has to be information that has not been

made public yet.?

In the US, insider trading as a crime carries penalties. The penalties, similar to the case in India,

are imprisonment or fine. Sometimes both penalties could be imposed on the same person.?!

In the case of Ethiopia, one proof of the fact that the company law is still at its infant stage is that,
outside of the rules stipulated under the very recently enacted Capital Markets Proclamation, this
researcher could not find the civil consequences of insider trading in Ethiopia. This could be
because Ethiopia had no stock exchange, and it is in stock exchanges that the issue of insider

trading is normally raised.

Before the enactment of the Capital Markets Proclamation, there were no provisions in the criminal
code of Ethiopia regarding insider trading as well, although there are other provisions relating to
crimes committed in connection with a stock market. The only criminal code provision that can be
used to hinder and create consequences on insider trading is Art. 697 of the Criminal Code which
states “Where there is a crime, other than those mentioned above, defined in a proclamation or
regulation relating to shares, merchandise, documents, bonds or securities of any kind, the
punishment shall, unless otherwise be provided, simple imprisonment, or, in serious cases,

rigorous imprisonment not exceeding five years.”

19 | egal Services India, Insider Trading Laws in India, https://www.legalserviceindia.com/article/1421/insider-

trading-laws-in-india.html, last accessed on April 19, 2020
20/nvestopedia, supra note 19

21 Id
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1.2. Statement of the Problem

As discussed above, the mere establishment of a stock market will not instantly provide the
aforementioned and other advantages. It is necessary to have a regulatory mechanism in place to
control such stock markets and the dealing of shares. Such regulatory mechanisms should be able
to protect the consumer and property rights, properly enforce contractual rights and obligations, it
should also have the capacity to enforce corporate governance??. The regulation of the stock market
will, first and foremost, serve as a bridge for the information asymmetry of the unsophisticated

buyers of shares and knowledgeable sellers?:.

To be able to regulate the stock market that has been planned, the Capital Market needs to have an
efficient legal and institutional regulatory framework to protect information asymmetry and market
abuses, which can lead to insider trading. This research will look at the experiences of other
countries in the regulation of Insider Trading in their stock exchanges and take lessons from the
comparative exercise. It will also study the insider trading laws under the recently promulgated
Capital Markets Proclamation, as well as the regulatory frameworks to regulate insider trading in
other laws in Ethiopia. It will study the potential challenges of mitigating insider trading due to
the realities of the Ethiopian share trading tradition. While assessing these challenges, the author
will recommend potential solutions to mitigating the specific challenges to the prevention of

insider trading in Ethiopia.

This paper analyses the need for a strong legal and institutional framework for the prevention of
insider trading in the Ethiopian Securities Exchange as well as other securities exchanges and

trading platforms that will be established in Ethiopia under the Capital Markets Proclamation.

1.3.  Research Questions
Main Question

22Kiflework Bekele, ‘Should Ethiopia Consider Establishing Stock Market?’, (MBA Thesis), Addis Ababa University,
2018,p.5
23 Mark Taylor, ‘Why regulate?’, The Warwick Commission, p. 9
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L What type of legal and regulatory frameworks for the regulation of Insider Trading
are needed for the Ethiopian Securities Exchange and other securities exchanges in Ethiopia

to function properly?

Specific research questions

° Does insider trading in securities exchanges in Ethiopia need a legal and regulatory
framework?
° What can be learned from the comparative analysis of legal and regulatory frameworks

prohibiting and preventing insider trading in various jurisdictions?
* What type of regulation should insider trading in the Ethiopian Capital Market, specifically

in the Ethiopian Securities Exchange, be made subject to?

1.4. Research aims and objectives
Research aim: To assess the necessary legal and institutional frameworks for the regulation of

Insider Trading needed for the Ethiopian Capital Market to function properly and provide
recommendations on how to best structure them.

The following research objectives will help facilitate the achievement of the above-stated research

aim:

L To identify the need for insider trading laws in the Ethiopian Capital Market

II. To analyse the need for a regulatory framework for insider trading in the Ethiopian Capital
Market

1. To identify the legal as well as regulatory framework within the Capital Market
Proclamation and other legislation regulating insider trading in Ethiopia
IV.  To conduct a comparative analysis of the insider trading rules and regulatory frameworks

in five countries

1.5.  Hypothesis
It is the thesis of the author that the Ethiopian Securities Exchange and other securities exchanges

need to have strong and robust legal and regulatory frameworks for the regulation of insider

Trading.

14



1.6. Research Methodology
The research conducted will encompass aspects of a doctrinal research. To serve a comparative

purpose, the legal and regulatory frameworks of the regulation of insider trading in countries with
the well-established Stock Markets in various regions of the world will be assessed. In Addition

to Ethiopia, five countries have been selected for this research. The countries selected are as

follows:

No North America Europe Asia Africa

1 United States of America | United Kingdom | India Nigeria
(US) (UK)

2 Kenya

3 Ethiopia

1.7. Research methods
The doctrinal aspect of the research will be conducted to gain a deeper understanding of the insider

trading rules relating to securities exchanges in Ethiopia. These provisions will be used to identify
the rules on issuing of Stocks or Shares as well as regulation of insider trading, a legislative
analysis will be undertaken on the Capital Markets Proclamation, Commercial Code of Ethiopia,

as well as the Criminal Code of the FDRE.

For the comparative analysis, the insider trading legislations of the selected countries and judicial

decisions that have been rendered concerning insider trading cases will be studied.

The researcher will also conduct a study into secondary sources that will help analyse and interpret
the primary sources that have been stated above, to conduct a research into the usefulness, and

enforcement gaps in the insider trading laws in Ethiopia.

1.8.  Sampling Techniques

1.8.1. Sampling of the countries that will be used for the comparative analysis
The sampling design used to collect data from the countries to conduct a comparative analysis is

the Purposive/ Judgmental sampling. This research paper aims to conduct an in-depth analysis

of what type of regulatory framework is needed to ensure the Ethiopian Securities Exchange will

be able to function properly. Therefore, conducting research into the experience of other countries

15




is necessary to see what type of regulatory framework could work for Ethiopia. For this reason,
the researcher has categorised the countries that have working securities exchanges into regions
based on the continent they belong to. From the seven continents, the researcher has decided to
study four continents, namely North America, Europe, Asia, and Africa. From these four
continents, the researcher has chosen the host countries that have robust insider trading laws and
applied them. From North America, the US has been chosen for this study. From Europe, the case
of the UK will be studied. The country chosen from Asia is India while from Africa, Nigeria and

Kenya have been chosen for comparative analysis for this research.

1.9.  Scope of the Study
The scope of this study is limited to examining the insider trading rules and regulatory frameworks

of five countries. From North America, Europe and Asia only one country each has been selected,

while from the African continent two countries have been selected for this study.

1.10. Limitations of the Study
This research has some potential limitations. The first is the availability of only a limited time to

conduct the overall research. As such, it would not be possible to conduct research into the legal
and regulatory frameworks prohibiting and preventing insider trading in more jurisdictions.
However, this researcher has attempted to examine the experiences in 4 different continents to

ensure diversity.

Second, the countries selected for the comparative analysis (US, UK, India, Kenya and Nigeria)
follow the common law legal system, while Ethiopia follows a mix between the common law and
civil law legal traditions. However, much of the jurisprudence on insider trading comes from the
US, and therefore, it is impossible to ignore it. For the jurisprudence on insider trading from
Europe, Asia and Africa the breadth of the jurisprudence are prepared in non-English languages
making it difficult for the author to collect and analyse materials from other countries (for e.g.

France, Germany, Hong Kong/China, Tokyo etc).

Third is the absence of previous literature on the topic of insider trading in the context of the
Ethiopian securities exchange, or the Ethiopian financial market in general. Therefore, the
researcher had to conduct the research from scratch. The author suggests further development in

the area of the study to identify the literature or practice gaps that may exist.
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Chapter 2 - The Concept of Insider Trading

2.1. Core Concepts
Insider trading cases are highly publicised, often damaging the public image of the participants.

Since Ivan Boesky's famous cases in the 1980s%* and of Martha Stewart in the early 2000s2°, insider
trading cases, when they have gone to trial have made headlines. Insider trading is thought to be
at the core of inequality because it offers an unfair competitive advantage to a select, and fairly
well-off minority over a vast majority who may not receive the same information or opportunity.
The use of privileged information for the aim of obtaining gains or preventing losses, at the
detriment of others, is morally and legally wrong. Its prohibition is therefore necessary for the

smooth functioning and integrity of the financial sector and of the participants of the markets.?®

Nevertheless, not all cases of insider trading are illegal. There is legal and illegal insider trading.
Because company insiders are legally obliged to disclose all of their dealings, many investors and
brokers imitate what insiders do. As a result, various financial experts, that are outsiders, evaluate
recent purchases by corporate insiders to identify details on market fluctuations. As a result,
outsiders are likely to interpret and make informed decisions.?” This type of insider trading is legal

and is rather referred to as “informed trading”.

24Ana Gonzalez Riberio, 'Financial Villains: Where are they Now?' (Investopedia, 25 February 2020)
<https://www.investopedia.com/financial-edge/0310/financial-villains-where-are-they-now.aspx> accessed 23
May 2020, Ivan Boesky was one of the most powerful speculators in Wall Street. He faced civil and criminal
charges in the 1980's for insider trading and illegally manipulating stock. He had disclosed that once he had paid
700,000S for inside information and earned more than 30 Million dollars. He made a deal with the SEC to be a
government witness and was sentenced to three years in prison and a one hundred million dollar fine.

254.S. Securities and Exchange Commission, SEC Charges Martha Stewart, Broker Peter Bacanovic with lllegal
Insider Trading (2003),https://www.sec.gov/news/press/2003-69.htm(last visited Jul 27, 2020)., Martha Stewart, a
business woman and television personality, was convicted of Insider Trading after she sold her stock in a company
called ImClone Systems, INC., after receiving illegal insider information on the rejection of the licensing application,
from her stockbroker. She used this information to sell all of her 3928 shares before the stock prices went down.
Due to a false statement to the SEC, Martha Stewart was found guilty and served five months prison time and
another five months of home confinement, additionally she faced a two-year probation from engaging in stock
exchange. She also paid a 30,0008 fine.

26)ohannesburg Stock Exchange, Insider Trading and Other Market Abuses (Including the Effective Management of
Price Sensitive Information), 2015, p. 4

Z7Stanislas Nivelleau De La Bruniére, Jean-Come Haye & Paolo Mazza, The Performance Of Corporate Legal Insiders

on The French Stock Market, 61 International Review of Law and Economics 61 (2020), p. 2
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The key aspects of illegal insider trading on the other hand are very much similar in many

jurisdictions around the world.?®These key aspects are:?

1. engaging in a securities transaction,
2. while in possession of material and non-public information, and
3. in violation of a duty to refrain from doing so.

Illegal insider trading happens when an individual or company transacts in some security based on
non-public material information acquired in violation of the obligation of confidence or trust. To
be held responsible for insider trading, an individual must also act with a malicious intention.>°
This illegal act of insider trading requires the trading of security when in possession of confidential
sensitive details regarding the securities issuer and includes similar breaches, such as tipping
information and transaction of securities by the individual who is tipped.3'The term securities
comprises a broad array of various instruments, such as, but not limited to, common and preferred
shares, interest certificates, treasury bonds, bonds, or any security privileges.’? An individual is
deemed to be transacting based on material, non-public information regarding securities, if the
individual knew that the information was vital but not yet public at the time of the transaction of
the security. The information is considered to be material if there is a high probability that a
reasonable and rational investor would recognize it to be crucial and will take it into account while
making an investment decision. It is also deemed to be material if a reasonable and rational
investor may find it to have substantially changed the information currently publicly available

regarding the financial instruments of the company?3. Therefore, the materiality often depends on

28Arthur Yan, Insider Dealing Law in Hong Kong (September 1, 2013). Centre for Financial Regulation and Economic
Development Working Paper No. 13, Available at SSRN: https://ssrn.com/abstract=2322774 or
http://dx.doi.org/10.2139/ssrn.2322774, p. 11

29paul J. Foley, Clay C. Wheeler & John |. Sanders, Supreme Court Confirms Expansive View of Insider Trading |

Lexology.com (2020), https://www.lexology.com/library/detail.aspx?g=d0alcd90-7a5a-4aed-bbff-
8a244af84411#:~:text=Insider%20Trading%3A%20The%20Tradition&text=The%20basic%20elements%200f%20insi
der,t0%20refrain%20from%20doing%20so(last visited May 27, 2020).

30Harry S. Davis, Overview of the Law of Insider Trading, in Insider Trading Law and Compliance (2017),
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the importance that a reasonable investor will place on the information acquired. The information
is deemed to be non-public if it has not been widely circulated to market investors. Clear evidence
of distribution is the strongest indicator that information has been made available. The goal is to
make the information accessible to the consumer to a point where it can be observed in the price

of the security in the market.>*

The concept of insider trading has been researched for a long time, but still, it poses problems for
both scholars and authorities. Assessing if transactions are driven by inside information is often
made difficult by the fact that insiders frequently utilise a variety of information that is very much
legal. Insiders may trade for a variety of reasons such as to liquefy their assets or to diversify their
portfolio. These acts may not directly be linked to the possession of non-public information. Many
insiders are likely to use information that is already public, combined with their superior

knowledge of its effect to make trading decisions.

2.2. Players in Insider Trading
The term "insider" refers to an individual or organisation who, through a fiduciary relationship

with the issuer of the security, has information or access to non-public material information. An
insider is usually a person who enjoys a position of trust in the company and by its shareholders.
It could be the manager, a member of the board, the influential shareholder, or an employee of the

company.3®

The phrase "inside trading" is a vague word, in a sense that it can also refer to transactions by
individuals who may not necessarily be insiders of the company. "Outsiders" who don't even
operate or provide services to the company temporarily or on a permanent basis could carry out
insider trading.3” These outsiders could be staff of regulating offices that receive information due

to their power or office.
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Insider trading is transacting with someone (inside or outside the company) on a certain material
and non-public information regarding the company or the security.3® Insider trading is therefore a
general concept that refers to anyone, a person, or an organisation, who obtains beneficial non-
public information from within the company or from the market about the issuer's securities and

transacts based on that knowledge.*®

Outsiders that are given non-public material information and continue to transact on its basis,
even knowing its non-public status, are referred to as "tippees". They can be held accountable if
the tip has been received in violation of the fiduciary responsibility of the insider-tipper and if the

tippee has known or should have learned of such violation.*’

Some individuals and organisations may not be company employees, but who nevertheless can
be considered as insiders. They have the obligation to reveal information they have on the market
altogether or to refrain from transacting or passing on such information to those who might
trade on the basis of such information. Therefore, including individuals such as auditors, external
accountants, stockbrokers, investment bankers, outside counsel, each owe an obligation to use the
information endowed to them by their client exclusively for the benefit of the company. These
persons are sometimes known to as "temporary insiders" and, at the same time, are barred from
dealing in the shares of their clients while they know of the material nonpublic information of the

client.!

Government employees as well must adhere to insider trading laws same as any other person. They
owe a duty of trustto their employer, the Government, and the state, to refrain from
transacting based on sensitive non-public knowledge gained in the course of their jobs. In certain
jurisdictions, government employees may be held responsible for insider trading and even be
charged as “tippers” if they reveal confidential information to someone who then transacts on

shares on the basis of that information.*?

38William Kai-Sheng Wang and Marcel Steinberg, Insider Trading (3rd edn, Oxford University Press 2010) Available
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2.3. Arguments for and Against Prohibition
There is a lengthy scholastic debate on need for the regulation of insider trading. Most of the

controversy is regarding whether or not insider trading should be regulated. The controversy is
mainly the result of two separate events that took place in the US. First was the use of the 'fairness'
argument to justify the enforcement by the Securities and Exchange Commission (SEC) and the
US Supreme Courts. Second, Henry Manne's book, “Insider Trading and the Stock Exchange”,
was credited with stimulating the debate on moral principles.** These arguments will be discussed

here below.

2.3.1. Arguments against Prohibition
Deregulators of insider trading argue that if insider trading was conducted successfully and

appropriately, the shareholders would approve it. If the shareholders so authorise, the company
will comply with that decision. Deregulators define two key areas in which the company profits
from insider trading.** First, they claim that insider trading causes the market price of the security
to shift to the price at which the security would properly be worth if the material information was
available to the public. Theoretically, this benefits the company and society at large by enhancing
the accuracy of the price. It is believed that everyone benefits significantly from the right pricing
of securities. The "right" price of the security is the price that would have been determined by the
market if all details relating to the security had been released publicly. This precise pricing will
help society by optimising the distribution of capital investment to the market and reducing the
uncertainty of security rates. When a company is allowed to hide material information, the values
of its securities are no longer precisely determined by the market. If the non-public information is
especially important, the error in the pricing of the security can be significant. The proponents of
deregulation therefore claim that, because insider trading advances the goal of market efficiency,

the deregulation of insider trading is reasonable.®

Second, they argue that insider trading is an effective method to compensate managers for

producing information. This potentially benefits the company by giving managers a strong

43 Abdulsalam Albelooshi, The Regulation of Insider Dealing: An Applied and Comparative Legal Study Towards
Reform in the UAE, 2008 (PhD), p. 21

44 Stephen Bainbridge, The Insider Trading Prohibition: A Legal and Economic Enigma, 38U. Fla. L. Rev. 35 (1986), p.
43
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incentive to produce and develop additional information that is of value to the company. Permitting
insider trading profits would therefore be the most viable way to compensate managers in
large companies. *6 Manne *’ argues that the debate against insider trading is, in essence, “an
attack on free markets”. He collates the right of insiders to exchange their concepts and
innovations with intellectual property, giving the inventor an exclusive right and argues insider
trading promotes innovation.*® Manne also claims that insider trading encourages any person
working for a share company to essentially be an entrepreneur, which is considered a significant
advantage to the economy. Individuals, in essence, may sell their ideas to fulfil the need to have
huge amounts of funds accessible. It also functions as an economic mechanism that favours the
corporation; it will encourage creative workers to take action and to be less orthodox. He often
claims that insider dealing enhances business performance because it will show others of the

transactions and profits made by insiders and they will also take them as signals to transact their

securities. This moves the market price nearer to its 'precise’ value.

But this argument has drawn various criticisms.* First, even if insider trading was unchecked and
unregulated in such a way that insiders need not conceal their identities from law enforcement,
they will continue to conceal their identities from the market and from shareholder to take more of
the gains for themselves. The signalling effect is therefore a weak argument. For most other
situations mentioned by Manne, the information will still be revealed shortly, so the argument of

improvement of market efficiency through insider trading is fairly limited.

There is also the argument that the added performance of the stock market is another justification
to promote insider trading stating insider trading and disclosed information play the same exact
role in informing shareholders and, as a result, in affecting stock prices. They argue that when an
insider transacts, the stock price would represent this adjustment as if the information had been

revealed.>?
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Another argument advanced by Manne is that insider trading is an effective method to reward
company managers. Yet as the market is fundamentally uncertain, managers will not be able to
determine what their reward would be. Furthermore, the issue of cadgers and those who would
mooch of the persons who generated the person is difficult to address, as the employee who found
out the information in passing can be as well-positioned as the managers or analyst who worked
hard to come to that information to benefit from insider trading. Additionally, this also creates
unhealthy opportunities for corporate executives to exploit corporate revenues for their own
personal gains.>! Permitting insider trading would provide insiders with an opportunity for
creativity in creating new goods or plans to improve efficiency. They claim that in allowing insider
trading, the needs of insiders would be aligned with those of the interests of the client. Insiders
may find it advantageous to improve corporate risk-taking by creating opportunities for growth,

that will enhance the value of the company's shares and, in effect, benefiting the shareholders.>?

2.3.2. Arguments for Prohibition
The primary argument for prohibiting insider trading is that it is not fair as it hurts investors,

issuers, and other market participants, such as stockbrokers. The fairness approach is based on the
parity of knowledge which should occur between both parties of the transaction.> Nevertheless,
information parity doesn't quite mean that the parties involved in the transaction will be on a level
playing field. Fairness, however, implies that in reality there should be no asymmetry
of information on, especially, the securities and firm-specific information, between insiders and
the general public. The differences between those who gain more from the market should be based
on the utilisation of advanced education, knowledge, or experience in the field to translate that
information into rational decisions to buy or sell securities. This suggests that the problem is not
information asymmetry by itself but rather how information is obtained. Transacting in good faith
attempting to understand market values is permitted and encouraged, however, trading based on
what is essentially misappropriated information is what is forbidden.>* Besides, when insiders
remain quiet about the material information relating to the transaction of the securities of

the company, they are lying to the shareholders that have put their faith and confidence in them.
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Ultimately, arguing that insider trading should be deemed a reward for success and creativity for
managers would open the door to corruption and impair market efficiency. If a market allows
insider trading, the asymmetric informational advantages will help insiders benefit at the expense
of other market participants. This not only poses social concerns but also keeps new investors from
trusting and entering the market. This reduces liquidity in the market and diminishes the ability to

execute its core functions, such as capital allocation and value creation.>

The argument that insider trading offers strong motivation for company managers to participate in
innovative behaviour has also been challenged as inaccurate, as a person who profits from insider
trading is not usually the person credited for creativity. Insider trading doesn't always
automatically reward the individual per the significance of the innovation. Insider trading enables
insiders to benefit from trading in expectation of both business failures and successes. However,
the prospect of gaining insider trading profits can induce corporate insiders to conceal information
about the market to advance the insider's interests. As a consequence, the general public will
be misinformed and, to the degree of the misinformation, the market will be rendered inefficient.
If insider trading is permitted, it will be an incentive for those responsible for ensuring the timely
disclosure of such material information to prolong and exploit it to their benefit before it is

disclosed.

The regulation of insider trading is primarily based on the premise that insider trading is unfair.>®
To ensure fair trade, market participants should have equitable access to information. Because
insider trading is inherently contrary to equitable access to information, it is thus considered

contradictory to fairness. 3’

In the case of the US v. O’Hagan?®, the Supreme Court held that, while information inequality is
unavoidable in the financial markets, investors are likely to refrain from investing in a market

where transacting based on material nonpublic information is unregulated. Others would need to
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add expenses to stop transacting with these insider traders or will behave fraudulently to

circumvent information disparity.>’

Moreover, from an economic perspective, if insiders are permitted to trade based on inside
information, it would discourage a securities transaction that would not be carried out without
insider trading. Ultimately, these illegal transactions would lead the operation of the stock market
and change its normal structure, thereby increasing the gap between the reality of the security and
its trading prices. This fictional change will result in the stock prices being either undervalued or

overvalued, which will weaken the confidence in the market.®°

Regulating insider trading also encourages timely declaration of information. It will bring about
market effectiveness since securities information, be it public or non-public, is completely
expressed in its prices. It will also lead to more competitive economies as the value of the
securities is effectively expressed in its values. The argument is that if insiders with non-public
material information cannot transact with this information, they will be compelled to reveal details

promptly and publicly.®!

Restricting insider trading also strengthens the security of the private property. Material non-
public knowledge of a company is an intangible asset held by the company and its shareholders.
The justification for securing propitiatory rights to information useful for the owner of the
company is similar to the reason for preventing the violation of the intellectual property.
Corporations will only be motivated to innovate and develop strategies if they can reap the benefit
of these investments without fearing their infringement. In some jurisdictions, courts permit civil
suits by shareholders for insider trading to preserve the shareholders' interest in non-public

information of a company.®

Some argue that insider trading is also not a victimless crime. The deregulators argue that the
"victims" of insider trading, who are the people that transacted at that price, would nevertheless

have traded at that price. However, in reality if that victim had access to the details, they would

59U.S. Securities and Exchange Commission, Speech by SEC Staff: Insider Trading — A U.S. Perspective (1998),
https://www.sec.gov/news/speech/speecharchive/1998/spch221.htm(last visited Jun 13, 2020).
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not have traded at that price considering they would have the real information. The flaw with this
argument of deregulators is that it extends as well to all those who traded on those shares at the
same time that the insider trading took place, rendering the possible number of 'victims'
indeterminable and the probable liability of insiders would be high. As the victims in the stock
market will typically not know that their rights and interests have been violated, they are not in a
place to bring suits to defend their rights unless the regulator recognizes the perpetrator and the
act. The issuer of securities is a victim as well. Trustees who have been given access to the sensitive
non-public information, have misappropriated that trust through insider trading. The lack of any
reliable mechanism for companies to track and deter these fiduciaries from transacting with

insider information adds to the importance of government oversight.®3

Insider trading has the power to expose the securities issuer to financial hardship and fraud as well.
It also has an impact on corporate governance. Effective corporate governance plays a critical role
in reinforcing the integrity and effectiveness of capital markets. Corporations that are known for
their strong corporate governance as well as efficiency are capable of raising funds through equity
financing. Jurisdictions with strong corporate governance policies are also in a position to draw
foreign direct investment. Thus, permitting insider trading to reward insiders would cause

deficiencies in investment in companies and the economic environment of the country at large.%

The argument against insider trading is far greater than the argument for it. If insiders must reveal
or refrain from transacting based on inside information, any insider acting in violation of that
law would be committing fraud. Insider trading creates real but indistinct, victims of the
transaction and damages the reputation of the issuer of the securities. The stock market as a whole
often suffers because investors avoid these unfair markets.®> Pushes for further oversight of insider
trading have been prevalent at the national level in several countries. Countries that have not taken

adequate stride to regulate insider trading may put the trust in their financial markets in jeopardy. %

63Arthur supra note 28, p. 7

64Kwasi supra note 52, p. 20

651d, 8

86Abdulsalam supra note 43, pp.45-46

26



2.4. Deterrence Effects of Insider Trading Laws
The justification for enforcing insider trading regulations is that insider trading undermines public

trust in financial markets, increases the cost of capital to companies, and renders it burdensome to
fund worthwhile ventures. Regulations are also intended to avoid insiders from exploiting

material, non-public information.®’

Insider trading regulations have been implemented in many jurisdictions during the last
few decades. Some countries have prosecuted those that broke the laws. To ensure insider trading
laws are successful, they should be implementable. If the laws are not enforceable, the country

will potentially be better off without insider trading laws.%®

There are many reasons why insider trading laws will be less efficient in restricting insiders from
transacting in insider information. First, when the stakes are high, influential investors are far more
inclined to engage in insider trading to compensate for their limited liquidity. The absence of
strong governance allows them more incentives to hide insider transactions through offshore
accounts. Second, insider trading is among the ways to expropriate gains from outside investors.
Prohibiting insider trading before restricting alternative expropriation mechanisms may allow
influential shareholders and the management of poorly governed companies to pursue other means
of redirecting assets away from minority shareholders. Influential shareholders or management
can use transfer pricing schemes and other methods to redirect assets. When influential owners are
involved in redirecting assets, they attribute the resulting poor performance of the company to bad
corporate governance. % Any insider trading legislation should therefore be drafted to

be enforceable and effectively discourage insider trading.
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Chapter 3 - International Experience

This chapter gives an overview of the insider trading rules in various parts of the world.

3.1. North America
3.1.1. United States

The US was the first country to prohibit insider trading in 1934.7° This prohibition was conducted
through legislation and common law interpretation. The most important provisions prohibiting
insider trading are sections 10(b) and 14(e) of the Securities Exchange Act of 1934. Nevertheless,
although these provisions have been used by courts and the Securities and Exchange Commission

(SEC) for insider trading cases, they do not mention or define the term insider trading.”!

In the US, the reasons for the prohibition of insider trading stem from fiduciary duties such as a
"duty of trust" or "confidence" that are owed by certain individuals related to the company to its
shareholders. The determination of who these individuals that have these fiduciary duties is done
through the assessment of the position of such persons in relation to the company that would enable
them to have either direct or indirect access to non-public material information. If a person is thus

in such a position as to gain inside information, they will be referred to as an insider.

In the beginning, the only duty placed on such insiders through the judicial interpretation was a
duty to either disclose the non-public information they have come across or to abstain from trading
based on such information.”” As discussed in Chapter two above, this particular obligation was
followed with criticisms as it is claimed that it will have a chilling effect on trading because it

deters traders from seeking out information that would help them maximise profits.”

Unlike other jurisdictions, to be discussed below where the prohibition of insider trading in itself

is the underlying issue, in the US federal securities laws the important issue is the encouraging the

70 Kirthana Singh, Insider Trading laws in India in comparison with the laws in US and UK,
http://www.legalservicesindia.com/article/2567/Insider-Trading-laws-in-India-in-comparison-with-the-laws-in-US-
and-UK.html, last accessed on May 9, 2022
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disclosure of information. This requirement to disclose takes two forms. The first is that a company
that is issuing any type of securities must provide investors with a prospectus that contains
comprehensive information about the company. However, this duty is a one-time disclosure
requirement, designed to protect the investors. This disclosure is required under the Securities Act
of 1933. The second requirement is for companies that are listed on a national securities exchange
in the US or have more than 500 shareholders and $1 million in total assets to issue periodic public
reports about themselves. This disclosure requirement is meant to aid not just the potential
investors but also the entire investment community. In addition to these, the companies also have
the obligation to provide specific information to their shareholders annually or during shareholder
meetings, as required by the Securities Exchange Act of 1934. In either of the aforementioned
required disclosures, the standard of the disclosure is that of materiality, which refers to the
requirement of the disclosure of all the information that is considered to be relevant in enabling

investors make an informed decision in deciding to trade in securities.”

In addition to the requirement of disclosure, it is also an offence "to make any untrue statement of
a material fact or omit to state a material fact necessary in order to make the statements made, not
misleading." Nevertheless, there has been no specific definition of what can be considered as
material, and therefore it requires a case-by-case analysis of each situation as to whether a fact can
be deemed material or not. The jurisprudence also has not specified what could be considered as
material information.” Therefore, even in case law, materiality is determined on a case-by-case

basis.

The other element necessary in determining whether an information is inside information is its
non-public nature. Non-public information has been defined as information that has not been
published or disseminated in a way which makes it available to investors interested in trading
securities. What is usually considered as effective public dissemination consists of disclosing the
relevant information in SEC reports or reports submitted to the stock exchanges and/or submitting

the necessary information to be published in press releases.’®
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Insider trading in the US is an offence that entails a rigorous punishment of up to ten years
imprisonment." 77 In this criminal case the SEC is required to show that the defendant had
necessary mens rea which is the "intent to deceive, manipulate or defraud”, as mere negligence is

not sufficient to establish criminal liability in the event of insider trading.”®

In the US, the Securities Exchange Act of 1934 established the Securities and Exchange
Commission (SEC) as an independent regulatory authority with the role of regulating activities
falling within the federal securities laws of the country.” The SEC has three broad mandates:
protecting investors, maintaining a fair, orderly, and efficient market, and facilitating capital
formation.®” The SEC has Rule 10b.5 which dictates the prohibition of insider trading. The SEC
uses various ways to track insider trading such as market surveillance; tips and complaints;

information from SROs, the media, and other stakeholders.?!

In addition to the SEC, the Financial Industry Regulatory Authority (FINRA) serves as a self-
regulatory organisation (SRO). The FINRA provides surveillance of potential market
manipulations of other financial crimes such as insider trading, to ensure the protection of the
market®?. After a thorough investigation of potential market abuses committed, if it finds that there
is indeed a market manipulation, such as insider trading, or other such crimes, it is empowered to
take enforcement actions. The enforcement actions could include disciplinary cases that could lead
to punishments such as fines, suspension or, as the authority empowered to licence and revoke

licence of members, revoking the licence of the members found to have violated the laws.?? In

77 Ramzi Nasser, The Morality of Insider Trading in the US and Abroad, 52 OKLA. L. REV. 377 (1999), p. 379
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April 2021, FINRA investigated and barred a staff of Goldman Sachs Group, Inc, one of the largest

global financial institutions, for insider trading.54

For a better protection of investors and the market at large through corporate governance, the U.S

has a legislative act, the 2002 Sarbanes-Oxley Act.

The insider trading cases of Albert H. Wiggin®®, Ivan Boesky®®, R. Foster Winans®’, and Martha
Stewart®® in the US had captured the attention of the US market and media.

84 Michelle Ong, FINRA Bars Research Analyst for Insider Trading, New Release, https://www.finra.org/media-

center/newsreleases/2021/finra-bars-research-analyst-insider-trading, Published on April 20, 2021, last accessed
on May 9, 2022
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opinion was really strong that the price of the stocks would fluctuate based on his opinion. He then made deals
where he leaked his column to certain stockbrokers before they were published. He was convicted of violating
securities law. However, his case was tricky since he was not leaking material information but rather opinions. He
pleaded not guilty after stating that he didn’t act ethically, but nonetheless, his actions were not illegal. He was
sentenced to 18 months in prison. see https://www.wsj.com/articles/SB853712979180883000 and
https://www.chicagotribune.com/news/ct-xpm-1985-01-31-8501060812-story.html, last accessed on May 9, 2022
88 |n 2003, TV Show Host Martha Stewart was charged with securities fraud for illegal insider trading. She was

alleged to have sold her stocks in ImClone Systems, Inc a biopharmaceutical company after receiving an insider
information that the Food and Drug Administration (FDA) was going to reject an application filed by ImClone Inc
for a cancer treatment medication “Erbitux”. She sold all of the 3,928 shares of ImClone she had. She was
convicted and sentenced to five months in prison. https://www.sec.gov/news/press/2003-69.htm and
https://www.chicagotribune.com/sns-ap-martha-stewart-chronology-story.html, last accessed on May 9, 2022
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3.2. Europe

3.2.1. United Kingdom
During the drafting of the first insider trading laws in the UK, the main issue in question was that

of the protection of “corporate information” which related to the information about the finances
and functioning of companies. This has changed in recent times as most cases of insider trading
are based on inside information relating to corporate reorganisation such as inside information on

mergers, acquisitions, and takeovers.®

It was in the 1980s that the UK officially proclaimed insider trading as a criminal offence. Before
the 1980s, the insider trading restrictions were mainly an issue of self-governance and expected to
be handled by the companies. It is only after the enactment of the Companies Act of 1980 that
insider trading become illegal. The Companies Act of 1980, similarly to the US Securities
Exchange Act of 1934, focuses on the breach of a fiduciary duty by a person that has price
sensitive, material information that is yet to be published. These persons, known as “connected
persons”, instead of the normally used term of “insiders”, are persons who have a direct
relationship with the company issuing the securities during the insider trade, or at any time in the
preceding six months, or individuals who receive inside information or tips from “connected
individuals”. Under the UK’s insider trading rules, connected persons include a wide range of
persons related with the company such as its directors, officers, or senior employees and also the
professional advisors of the company. Both a connected person and persons that receive inside
information/tips from a connected person are prohibited from dealing in securities and advising
others to deal in such securities. They are also prohibited from communicating this price-sensitive
information that is unpublished to anyone who can be expected to trade in the securities. Persons
that are not directly connected with the company issuing securities but however are related to
another company, such as staff of audit firms or consulting firms, putting them in a position where
they could get insider information are also prohibited from dealing based on this unpublished

price-sensitive information.*

89 Kern Alexander, UK Insider Dealing and market abuse Law: Strengthening Regulatory law to Combat Market

Misconduct (Chapter 21), p. 409
%0 T, Peter LEE, Law and Practise with Respect to Insider Trading and Trading on Market Information in the United

Kingdom, Journal of Comparative Corporate law, and Securities Regulation 4 (1982), North-Holland Publishing
Company, p. 389
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In the 1990s, the UK promulgated the “Implementation of the 1990 European Community
Directive on Insider Dealing” along with the remaining members of the European Community.
This directive was followed by the Criminal Justice Act of 1993 which further strengthened the
regulation of insider dealing in the UK. The Criminal Justice Act also established the prohibited
conduct of insider trading.”! According to this act, it became illegal to deal in price affected
securities®? based on inside information. Both the acts of encouraging another to trade price-
sensitive securities on the basis of insider information, and knowingly disclosing such an inside
information to another person to be used for dealing in securities are also prohibited. The first
offence of dealing in price sensitive securities occurs when a connected person has confidential
information and uses that information to deal in these securities. The second offence of
encouraging others to deal in price sensitive securities occurs where a person encourages another
person to trade price sensitive securities on the basis of inside information. It should be noted that
this second offence does not actually require the actual act of dealing in the securities. The mere
fact that there was an incitement is adequate. The third offence is that of disclosing inside
information that has not been made public yet, unless it is done for the proper functioning of the

work such as required by government or regulatory bodies.”?

An individual found guilty of the crime of insider trading will have to pay a fine (there is no
maximum limit to the fine that is to be paid) or face imprisonment ranging from 6 months to 7

years, in some cases the punishment could be a combination of both.**

A peculiar element of the insider trading rules of the UK is that the criminal liability insider trading
entails is for individuals. Corporations and other entities would not be held liable for the offence

of insider trading, nevertheless partnerships were included in the criminal liability.

Similar to the “connected persons” under the Companies Act of 1980, there are two types of

insiders under the Criminal Justice Act. The first are primary insiders who are persons that have

91 Kern, supra note 89, p. 411

92 |t should be noted that the term price affected securities means that the price of the securities would be
significantly affected if the information was to be made public.

93priyam Raj Kumar, A Critical Analysis of Insider Dealing Under U.K. and U.S. Law, International Journal of Law

Management and Humanities, Vol. 2, Issue 4, 2019, pp. 16-17
%1d, p. 18
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direct access to insider trading which include directors, or employees of a company. The secondary
insiders are persons who receive the information from another inside source. These would include
persons that have professional relationships with the company issuing the securities such as

brokers and analysts.”®

After taking over from the Financial Services authority (FSA) in 2013, the Financial Conduct
Authority (FCA) became the statutory regulatory organ that regulates the financial services
industry of the UK, with enhancing market integrity as one of its core roles. The FCA is
empowered to licence or register members of the financial services industry in the UK.®” The FCA
is also mandated to investigate and avert market abuse, including insider trading. Through the
assessment of transactions and data reported by members or through other medium, the FCA
monitors the activities of its members in the UK, if the FCA finds evidence of market abuse and
insider trading, it has the power to take enforcement measures that range from disciplinary actions
such as fines, injunctions, and barring of members, to criminal sanctions that could amount to 10

years of imprisonment.”®

Before 2001, the UK had nine different self-regulators in the financial sector. However, through
the Financial Services and Markets Act 2000, these regulators were brought together and merged
into one: The Financial Services Authority. In 2013, the Financial Services Authority split into the
Financial Conduct Authority and the Prudential Regulation Authority, with the latter responsible

for the regulation of banks.”

As an added measure to ensure the interests of shareholders and the market are protected, the UK
has the Corporate Governance Code (formerly known as the Combined Code) published by the
Financial Reporting Council in 2018.

% |d
97 Financial Conduct Authority (FCA), About the FCA, https://www.fca.org.uk/about/the-fca, last accessed on May
9, 2022

98 Financial Conduct Authority (FCA), Market Abuse, https://www.fca.org.uk/markets/market-abuse, last accessed
on May 9, 2022

99 DAC Beachcroft, 20 Years On: Is Financial Services Regulation in the UK still fit for purpose, Published 1
December 2021, https://www.dacbeachcroft.com/en/gb/articles/2021/december/20-years-on-is-financial-
services-regulation-in-the-uk-still-fit-for-purpose/, last accessed June 25, 2022
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In 2016, a court in London ruled in favour of the FCA on an insider trading case nicknamed
“Operation Tabernula”. The FCA, teamed up with the National Crime Agency for eight years to
uncover one of the largest cases of insider trading in the UK.!% The court found two of the
defendants guilty of conspiring to insider deal on securities of five companies from November
2006 to March 2010. The persons who were found guilty, Martyn Dodgson and Andrew Hind,
were found to have agreed to deal secretly on the basis of inside information. Dodgson received
inside information from the investment banks he works in, he passed such information to Hind,
who used the information to deal in securities for the benefit of the both of them. In order to cover
their tracks, the perpetrators used unregistered mobile phones (burner phones), encoded and
encrypted their data and used cash and payments in kind as well as Panamanian Bank accounts not
to leave a financial trail.!”! The companies that have been victims of insider dealing were, Scottish
& Newcastle plc in October 2007, Paragon Group of Companies plc in July 2008, Just Retirement
plc in October 2008, Legal & General plc in February 2009, and BSkyB plc in March 2010. Martyn
Dodgson was sentenced to four and a half years in prison while Andrew Hind was sentenced to

three and a half years.

3.3. Asia

3.3.1. India
In 1992, India promulgated the Securities and Exchange Board of India (SEBI) Act to govern the

securities market also regulating insider trading in the Indian stock market. Based on this act,
insider trading requires the existence of an “insider” , namely a person that has relations with the
company either through employment or having inside information that is non-public through direct
relations with the company. The types of information considered as inside information were

mainly financial reports, the decision taken on the payment or otherwise of dividends, or changes

100|ndependent Digital News and Media. (2018, January 19). City watchdog secures just 12 insider trading
convictions in five years. The Independent https://www.independent.co.uk/news/business/news/fca-city-london-
insider-trading-convictions-five-years-financial-conduct-authority-a8167486.html, last accessed on June 25, 2022
101|nsider dealers sentenced in Operation Tabernula trial. FCA. (2021, November 23). Retrieved September 23,

2022, https://www.fca.org.uk/news/press-releases/insider-dealers-sentenced-operation-tabernula-trial, June 25,
2022
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in company policy or plans. Insider trading occurs when the dealing of shares is made based on

that information before it was made public.'?

It took another 17 years for India to include persons that are not normally considered insiders
within the company but can in any case be engaged in insider trading. Currently, in the Indian
system, the term insider has been given a wider definition and includes “any person including
corporate officers, directors, employees, friends, business associates, family members, persons and
other tippers with inside information that can influence stock prices”!'%. The act of inciting or
encouraging another to deal or to communicate and counsel another person to directly or indirectly
deal in price-sensitive securities based on unpublished information is also considered as the crime
of insider trading. Persons guilty of the crime of insider trading in India might incur a fine of three
times the profit they made and receive a prison sentence of a maximum of 10 years. Under the
SEBI Act, the expansion of the meaning of the term insider has a strict impact as family members
of a director or officer who own securities in the same company their family member works in

have the duty of disclosure when they want to deal in securities.!**

Through the SEBI Act of 1992, the Securities and Exchange Board (SEBI) has been granted the
power to regulate the capital market and protect investors.!% SEBI was set up to protect investors
from unfair trading practices. As such, it has the power to monitor the activities of the capital
market. In general, the SEBI has three main functions: protective, regulatory, and developmental.
It is through its protective function that the SEBI prohibits insider trading and other unfair trading
practices. To achieve this protective role, SEBI exercises its regulatory function of legislating rules
and regulations aimed at governing the participants of the market.!* SEBI also has the power to
inspect the books, register or documents of the market participants.'?” The act has given the SEBI

the same power as a civil court by giving it the powers to order the discovery and production of

102 | egal Services India, Insider Trading Laws in India, https://www.legalserviceindia.com/article/1421/insider-

trading-laws-in-india.html, last accessed on April 19, 2020

103SEBI Act No. 15, 1992

104 James H. Thompson, A global comparison of Insider Trading Regulations, International Journal of Accounting
and financial Reporting, Vol. 3 No. 1, 2013, p. 8

105|1fran Nawaz Khan and M. Kannappan, A Study on the role of SEBI in the Indian Capital Market, International
Journal of Pure and Applied Mathematics, Vol. 119, No. 17, 2018, p. 764

106Tavaga, SEBI, https://tavaga.com/tavagapedia/sebi/, last accessed 25 June 2022

107 Section 11(2(a) of The Securities and Exchange Board of India Act, 1992 No.15 of 1992, [4th April ,1992.]
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books and other documents to be presented, summoning and enforcing the attendance of persons,
inspection of books and records of persons and companies as well as issuing persons that will
examine witnesses or documents produced. ' If such investigations find that an offence has been
committed, the SEBI can suspend the trading of that security!%°, prevent the person who undertook

110

the fraudulent trading practice from undertaking share dealings''®, suspend senior personnel from

111 112

their positions''', retain the profits of the securities traded on fraudulent basis ''~, attach a

113

restriction on the bank accounts of such persons'', or take other measures considered necessary

for the protection of the market.

With regards to self-regulation, what makes the Indian experience different from its global
counterparts is that stock exchanges in India had regulated themselves long before the
establishment of the SEBI, although their success could be questioned. In 1992, the Securities and
Exchange Board of India Act prescribed for the promotion and regulation of SROs.!'* In 2013, the
first official SROs of the financial industry of India was established!!® was established on the basis
of the SRO regulation of 2004. In order to be recognized as an SRO, the entity needs to have
“discharging the functions of an SRO as one of its main objectives”!!®, Other requirements are that
the entity needs to have adequate infrastructure'!’, and the professional competence, financial
soundness and general reputation of fairness and integrity of board!!8. After its formation, the SRO

will have the obligation to stipulate and enforce a standard for its members!'®. To ensure the

108 |d, Section 11(3)
109 1d, Section 11(4(a)

110 |d, Section 11(4(b)

1111d, Section 11(4(c)

112 1d, Section 11(4(d)

113 1d, Section 11(4(e)

114 The World Bank, India: the Role of Self-Regulatory organisations in Securities Market Regulation, June 2007,

https://openknowledge.worldbank.org/bitstream/handle/10986/12720/703570PNTOP10200SRO0PolicyONote200
7.pdf?sequence=1&isAllowed=y p. 16
115 CFA Institute, Self-Regulation in the Securities Markets: Transitions and New Possibilities, 2013,

https://www.cfainstitute.org/-/media/documents/article/position-paper/self-regulation-in-securities-markets-
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116 Art. 4(b), Self-Regulatory Organizations Regulation, 2004, The Gazette Of India Extraordinary, Part — Ill — Section
4, Published By Authority Securities And Exchange Board Of India Notification, Mumbai, the 19th day of February
2004
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enforcement, the SRO has been given the power to investigate and inspect its members'2°, all the

121 Tn case a member is found to have violated

while treating them with fairness and transparency
the rules stipulated in the norms, the punishment could include the forfeiture of shares, suspension,

or expulsion of members'?2,

In terms of corporate governance, India has Clause 49 of the SEBI guidelines on corporate

governance which came into effect in 2005.

3.4. Africa

3.4.1. Nigeria
In Nigeria, it was in 1990 that insider trading was strictly regarded as an offence after a written

recommendation to that effect was presented by the Nigerian Law Reform Commission (NLRC)'??

The Investment and Securities Act (ISA) of 2007 forbids an insider from dealing in the securities
of a company if he has information which he knows are unpublished and price sensitive in relation
to those securities. The Act prohibits any individual from receiving and using such unpublished
price sensitive information from an insider, if that insider has been connected with the company at
any time within the six months preceding the reception of the information by the outsider. This act
also forbids the individual who obtains such information from using it to deal in the securities of
another company as long as the information relates to any transaction between the first company
and the latter company. The provision of the Act operates to prohibit public officers including
former public officers who by virtue of their positions come into possession of unpublished price
sensitive information and deal in or encourage any other person to deal in that security or
communicate this information to any person that can reasonably be expected to utilise such
information for trading in that company’s securities. The Act permits an individual to use such
information for non-profit purposes or the avoidance of loss if the person is a receiver, liquidator,

or trustee in bankruptcy.'**

120 |d, Art. 14(4)
121|d, Art. 14(b)
122 |d, Art 15(3)
123Veronica Ekundayo, Amurawaiye Adeoye, Olalekan Moyosore Lalude, Insider Trading under the Nigerian legal

Framework, International Company and Commercial Law Review, Issue 6, 2020, p. 374
124 A A. Oluwabiyi, A Comparative legal Appraisal of the problem of insider trading in Mergers and Acquisitions,
Frontiers of Legal research, Vol. 2, No. 1, 2014, p. 11. https://core.ac.uk/download/pdf/236306822.pdf

38


https://core.ac.uk/download/pdf/236306822.pdf

“Inside information” in Nigeria has been defined to mean information related to an issuer of a
security or the issuer’s securities, either directly or indirectly, which has not been published and
whose disclosure may have a significant effect on the price of securities and stocks so listed and

traded or derivative instruments which are linked to those securities. !

The 1979 Securities and Exchange Commission Act established Nigeria’s Securities and Exchange
Commission. This act was later amended in 1988 with the same name but bestowing broadened
powers to the Securities and Exchange Commission. There have been subsequent amendments in
1999, and then in 2007.'%% One of the powers of the Securities and Exchange Commission is to
“protect the integrity of the securities market against all forms of abuses including insider
trading”.'?’ In addition, this commission can “in furtherance of its role of protecting the integrity
of the securities market, seek judicial order to freeze the assets (including bank account) of any
person whose assets were derived from the violation of this act, or any securities law...”.!?® For
this purpose, the Securities and Exchange Commission promulgated the Securities and Exchange
Commission Rules and Regulations as well as the Securities and Exchange Commission Code of
Corporate Governance for Public Companies 2011. The SEC rules and regulations under rule
110(3) prohibits insider trading while under Rule 17 of the SEC code of corporate governance the
concept of related parties was broadened to include the insider’s immediate family members. 2 If
the Securities and Exchange Commission finds that there has been a breach of these rules, it has
to first notify the persons or companies of such breach and can issue guidelines and circulars to
ensure compliance.'3? Failing to secure the desired compliance in this case, in particular for insider
trading cases, the Securities and Exchange commission has the power to determine the amount of

compensation due as a civil case matter.'3! The Securities and Exchange Commission may also

125 Veronica et al, supra note 123, p. 374

1260kunor Cecil Nwachuwu, The Role of Securities and Exchange Commission (S.E.C) in Public Issue of Securities
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127 Investment and Securities Act of 2007, Section 13 (n)

128 1d, Section 13(x)

129 |heanacho Nelson, Closing the door on the Insider traders: An appraisal of the concept of insider trading in
various jurisdictions on the journey to Nigeria, UNILAG Law Review, Jan 23, 2019
https://unilaglawreview.org/2019/01/23/closing-the-door-on-the-inside-traders-an-appraisal-of-the-concept-of-
insider-trading-in-various-jurisdictions-on-the-journey-to-nigeria/, last accessed on June 25, 2022
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Property Law, June 2016, Vol. 7 No. 2, p. 8
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bring up criminal charges for more than 500,000 Nigerian Naira for a physical person and more

than 1,000,000 Nigerian Naira for corporations. '3?

In 1961, the Lagos Stock Exchange officially began its operations sixteen years later in 1977, it
was officially replaced by the Nigerian Stock Exchange.!*3 The Investments and Securities Act of
2007 gives self-regulatory entities such as the Nigerian Stock Exchange the power to expel,
suspend or discipline their members that fail to respect the rules of the Act, the rules of the
securities exchange itself or “just and equitable” trading principles.!3* Insider trading is one of the

practices prohibited by the Act.!3

Nigeria has three major legislations on corporate governance. These are the Companies and Allied
Matters Act (CAMA), the Investment Securities Act 2007 (ISA) and the Banks and Other Financial
Act (BOFIA).

3.4.2. Kenya

In Kenya, insider trading is dealt with section 32B and following the Capital Markets Act Chapter
485A. Insider trading is defined as: “the dealing in listed securities or derivatives that are price
affected relying on information which has not been made public... and if such information were to

be made public, it could have material effect on the price of securities or derivatives.!3°

The Capital Market Act states that when a person that is in possession of inside information
encourages another to deal in securities based on that information or discloses that information, it

will be considered as the act of insider trading. '3’

An important element in the prohibition of insider trading in Kenya is the concept of “information”.
As defined above, insider trading is only committed when a person that has inside information

uses it or encourages another to deal in securities. However, this Act does not give a definition of

1321d, p. 11

133Nwanne Titus Freeman Ifeanyi, The Nigerian Stock Exchange: A bane for sustainable economic development,
European Journal of Business and Social Sciences, Vol. 3, No. 12, March 2015, p. 22
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the term information. The act merely defines what will be considered as information made

public. '3

Based on the Amendment by Act No. 48 of 2013, the term insider was defined to refer to persons
who by virtue of either duty, such as directors, managers and other employees, or shareholding in

the company have access to sensitive information in regard to the function of the company.

The Capital Markets Act Chapter 485A under Section 32E has criminalised insider trading and
proscribes the penalties for it. The penalties proposed are different for first time or second time
offenders. For first time offenders, the fine proposed does not exceed Kshs. 2.5 million or 2 years
in jail, in addition to the payment of the amounts gained or losses avoided due to insider trading.
If it’s a corporation, the fine is up to Kshs. 5 million in addition to the payment of the amount
gained or losses avoided. For second time offenders, the fine is an amount that does not exceed
Kshs. 5 million or an imprisonment of 7 years in addition to a payment of an amount that is double
the gains made or losses avoided. In case of a corporation, that fine is increased to a fine not
exceeding Kshs. 10 million. The individual could also be barred from dealing with those securities
or causing another person to deal in those securities for 6 months according to Section 33 of Capital

Markets Act.!3?

Set up by an Act of the Parliament in 1989, the Capital Markets Authority of Kenya is the
independent government financial regulatory agency governing the capital market and its
intermediaries. !4’ The Capital Markets Authority of Kenya is primarily mandated to enforce the
Capital Markets Act and other related regulations.!#! The authority has been endowed with the

power to register and licence intermediaries such as stockbrokers, fund managers, advisors as well
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us/our-history, last accessed June 25, 2022
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enforcement jurisprudence, International Journal of Humanities and Social Science, Vol. 2, No. 20 [special issue,
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as depositaries.!*? It is also entrusted with the task of monitoring the market and gathering the
necessary information to ensure the smooth functioning of the market. This power enables the
Capital Markets Authority of Kenya to demand and collect the necessary information as well as
conduct both on and off-site investigation.!3 In cases of violations of the various legislations
aimed at regulating the capital market, the Capital Markets Authority of Kenya has the power to
remove or replace the board members or other senior personnel with a competent “statutory
manager” that can exercise the powers necessary to manage, control and conduct the affairs of an
intermediary.'* In more severe cases, the Capital Markets Authority of Kenya has the power to
levy financial penalties and even to “recover amounts equal to double the benefit accruing to the

person from the breach”.!* It also has the power to order restitution. 46

In Kenya, the best-known self-regulation entity in the stock markets industry is the Nairobi Stock
Exchange (NSE). The NSE was established in 1954 as a voluntary association with the mandate
of, among others, regulating the share trading activities in the country.'*” The NSE, which was
designed as a self-regulatory entity, was entrusted in developing the Kenyan stock market by

“ensuring smooth trading activities”!43

. As a securities exchange, the NSE, has the power to
reprimand, fine, suspend, expel, or take other disciplinary measures against members or listed
companies that violate either its rules or the rules set under the Companies Act of Kenya and the
Capital Markets Act of Kenya.'* In doing so, the securities exchange will have to inform the

Capital Markets Authority in writing.

The Kenyan Capital Markets Authority Published the Code for Corporate Governance in 2016.
This corporate governance regulates directors, officers, influential shareholders to disclose or
report their holding, transactions on shares or other events that have the power to impact the value

of the shares, as well as to ensure the proper governance of companies and fairness to shareholders.
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Chapter 4 - Insider Trading in the framework of the Ethiopian Securities
Exchange (ESX)

4.1. Introduction to the Ethiopian Securities Exchange (ESX)

Since 1956, with the first ever public subscription offer issued by Ethiopian Abattoirs'>°, Ethiopian
companies have recognized the value of selling shares of their company for capital formation or

increase.

The increase in the number of share companies that floated their shares and the interest of the
public to acquire them necessitated the establishment of an institution that is mandated to deal with
activities related to the sale and purchase of shares!>!. At the time it was the State Bank of Ethiopia
that took the initiative and created a unit within the bank that handled matters relating to share
dealings'>?. The Bank, after witnessing the success of this unit, was motivated to establish the
Share Exchange Department within it in 1960. The Share Exchange Department was mandated to
participate in trading shares, increasing public confidence, and creating stability in the market!>>,
When this department began, there were only five companies that were listed and whose shares
were publicly traded. But from its establishment in 1960 to 1963, six more companies were
included to take that number to eleven listed companies'>*. This expansion as well as the increase
in the amount of the share purchases and total sales pushed the National Bank of Ethiopia (which
succeeded the central banking functions of the State Bank of Ethiopia) to establish a better
institution that deals with share trading. The bank felt the need to establish an institution that is
well organised and includes other financial institutions and even private share dealers that will

directly participate in the sale and purchase of shares.

150Araya Debesay and Tadewos Haregework, 1994, "Towards the Development of Capital Market in Ethiopia," in

Getachew Yoseph and Abdulhamid Bedrikello, (eds.), The Ethiopian Economy: Problems and Prospects of Private
Sector Development (Proceedings of the Third Annual Conference on the Ethiopian Economy) (Addis Ababa

University Press, Addis Ababa, 1994), p. 231
151 |
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This idea gave birth to the Share Dealing Group that was established in 1965. The Share Dealing
Group had, as members; the National Bank of Ethiopia, Commercial Bank of Ethiopia, Addis
Ababa Bank, Development Bank of Ethiopia, Investment Bank of Ethiopia, Mr. Alfred Abel, who
had years of experience in the banking sector'>3, and the Sabean Utility Corporation. The Share
Dealing Group had its own rules and regulations. The Rules and Regulations had 12 articles that

describe the aim of the group, its strategies, and the methods it uses to trade shares!*.

The Share Dealing Group was very successful in its dealings. It had more than twenty-two
companies whose shares were floated in the Group. It also played a vital role in building public

157

confidence towards share dealings'>’. But this share dealing group was dismantled in 1974

158

following the revolution that brought about the military government, Dergue>°. This dismantling

was a result of the shift in the economic structure of the country to the command economy

system'°,

After the overthrow of the Dergue by the Ethiopian People’s Revolutionary Democratic Front
(EPRDF), the need for the stock market and privatisation in Ethiopia had been a contentious issue
for a long time. The boom in Ethiopia’s economy following the economic system reform had led
to the increase in share companies, particularly in the financial sector with entities such as banks,
insurance companies and microfinance institutions. These entities are, by law, required to be
formed as share companies.!®® Other industries such as real estate, agriculture and manufacturing

have also been established in the form of share companies.

The dealing of shares however has been difficult and unstructured. The stringent requirements
placed by the National Bank of Ethiopia on financial institutions has made them attractive

investments through the purchase of shares. Other sectors however have not been so lucky.

155peter Symes, Banknotes and Banking in Abyssinia and Ethiopia, Pjsymes.com.au (2013),

http://www.pjsymes.com.au/articles/Abyssinia.htm, last visited Apr 18, 2020
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158 Ruediger Ruenker, ‘Market Potential Assessment and Road Map Development for the Establishment of Capital
Market in Ethiopia’, (Produced and distributed by the Addis Ababa Chamber of Commerce and Sectoral
Associations), 2011, p. 1
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Without adequate regulation and lack of a common marketplace for trading shares, raising capital
had been “uncoordinated and largely informal”.'®! This has led to an asymmetrical interest in
financial company shares as opposed to shares of non-financial companies.!6? Shareholders of
financial companies usually sell their shares through the financial department of the share
companies themselves or through individual brokers, without auction although most times there is
much more demand, and their shares are sold at much higher values. Shareholders of non-financial
companies however face more challenges and likewise had to pay higher commission rates to

brokers in this unstructured market.!%3

The EPRDF government has considered establishing a stock market for many years, but no such
institution had been established during its reign. In 1995 1% and again in 2001 !9 draft
proclamations were prepared after discussions with various stakeholders. However, neither of

these draft proclamations saw publication in the Negarit Gazetta.

After two decades of deliberation and discussions, the government of Ethiopia, enacted
Proclamation No 1248/2021 The Capital Markets Proclamation finally breaking ground on the

journey to the establishment of a securities exchange in Ethiopia.
4.2. Proclamation No 1248/2021: The Capital Markets Proclamation

The Capital Markets Proclamation has 14 parts and 113 articles that regulate the buying and selling
of securities in the Capital Markets of Ethiopia.

The long-awaited proclamation has established the Ethiopian Capital Market Authority as the

“autonomous government regulatory authority”. !¢ The Authority has the objectives of

161 Samson Berhane, Setting-up Stock Exchange in Ethiopia, Ethiopian Business Review, 9t year, Feb-Mar 2020 No.

83, https://ethiopianbusinessreview.net/setting-up-stock-exchange-in-ethiopia/, last accessed June 25, 2022
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165 Draft Securities and Exchange Proclamation No. ----- /2001

166 Capital Markets Proclamation, supra note 5, Art. 3(1)
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‘maintaining the integrity and efficiency of the market, protecting investors, and promoting the

>167

development of capital markets’®’, all of which go towards maintaining an orderly market.

The House of Peoples’ Representatives has bestowed upon the Authority various functions and

6

powers to enable it to meet its objectives'®®, including the powers to issue directives regarding all

matters under its jurisdiction'®® and taking administrative measures for actions/omissions that are

in breach of the legislations enacted to ensure the orderly functioning of the capital markets!”°.

The Proclamation has laid the foundations for the establishment of Self-Regulatory Organisations
(hereinafter referred to as SROs). SROs are non-governmental entities that have their own
professional regulations and standards that they use to exercise a certain level of regulatory power

over members of an industry or profession.!”!

Under the Ethiopian Capital Markets Proclamation, SROs have been defined as “entities that are
recognized under this Proclamation to regulate their own members through the adoption and
enforcement of rules of conduct for fair, ethical, and efficient practices in capital markets; with a
view to promoting the protection of investors and the public interest.”!’?. Exchanges, security
depository and clearing companies are among those that will be considered as SROs under the
Ethiopian Capital Markets Proclamation. !> One of such entities established under the

Proclamation is the ESX.!74

For the first time in Ethiopian history, a securities exchange has been established by the law of the
land after being deliberated upon by the House of Peoples’ Representatives. The ESX is

established as a Public Private Partnership with the government holding only a quarter of the
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ownership of the entity.!”> However, this is marred with the subsequent sub articles which provide
“if there is no interest from the private sector, the Government’s ownership of the Exchange can

be increased to whatever amount is needed to establish the Exchange'’®”

and “if there is no interest
at all from the private sector, including foreign investors, the Exchange shall be established as a
fully Government owned public enterprise by regulation of the Council of Ministers.””””. These
provisions might prove to be disastrous in the near future. The proclamation does not further
explain what a lack of sufficient or total interest from the private sector manifests as, potentially
opening up the possibility of keeping the private sector away from participation in the operation
and regulation of the ESX. One may argue that the proclamation allows for SROs that have no
involvement of the government and would enable the creation of a fully private SRO, however, it
should be noted that one of the requirements for the recognition of an SRO is financial capacity
and administrative resources that could enable it to exercise the powers delegated to it based on
Art. 23 and 16(1(b) of the Capital Markets Proclamation. Based on the realities of the Ethiopian

private sector, it is difficult to imagine that in the near future, the private sector could have the

financial capacity to establish an SRO without the involvement of the government.

Part Twelve of this Capital Markets Proclamation, properly titled “Prohibited Trading Practices”
deals with fraudulent and unethical securities trading practices that are in violation of the Capital
Markets Proclamation. This part deals with unlawful or unethical practices such as insider trading
(Articles 92-95), Market manipulation (Article 96), False Trading (Article 97), Fraudulent
Transactions (Article 98), the Use of Manipulative Means (Article 99), False or Misleading
Statements inducing securities transactions (Article 100), Front-running and other trading
practices (Article 101) and other related restrictions on selling securities (Article 102). Part Twelve
is supplemented by Articles 106 and 107 of the same proclamation that stipulate the offences,
penalties as well as the administrative measures that may be imposed when the prohibited trading

practices under Part Twelve are committed.

The following section will deal in particular with insider trading under the Capital Markets

Proclamation and the offences, penalties and the administrative measures that are expected to

175 |d, Art. 31(1)
176 |d, Art. 31(3)
177 |d, Art. 31(4)
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follow the violation of the provisions dealing with insider trading as stipulated in Part XII of the

Proclamation.

4.3. Legal Framework regulating Insider Trading under the Capital Markets Proclamation

It should be made clear from the onset that the Capital Markets Proclamation was recently
legislated, and therefore the domestic views on the Proclamation as a whole and Part Twelve

dealing with insider trading are not as developed.

Part Twelve of the Capital Markets proclamation defines the core concepts of insider trading.
Insider trading in Ethiopia is defined as a prohibition of trading in securities when certain

conditions are present!’®. These conditions are the following:

1. if the value of the securities being traded are price sensitive, meaning that their value can
be influenced based on inside information!'”

2. the act of inciting another person to trade in price sensitive securities even if the incited
person does not know it. This condition requires the existence of a mental element in which the
inciter knows or has a reasonable basis to know that the trade would indeed occur!8?

3. in some cases, the disclosure of a work-related information to another person where such
information is not considered as a necessary information for the “proper performance of the

functions of his employment, office or profession'8!”.

it is necessary to take each of the aforementioned conditions and elaborate on their elements.

The first condition under Art. 95(1) of the Capital markets Proclamation provides for a situation
in which the security traded are price sensitive. Art. 93(2) of the proclamation defines “price-
sensitive securities” as securities such as shares, bonds, or other types of securities whose prices
or values would be materially affected if a certain inside information related to the securities are

made public. Information will be considered as an “inside information” only if it is an information

178 1d, Art. 95(1)

179 |d, Art. 95(1(a)
180 |4, Art. 95(1(b)
181 |d, Art. 95(1(c)
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182 if it is an information that is

that is specifically and precisely related to the security in question
not made publicly available'®3 and if it would have an impact on the value of the securities if it

were made public. '3

The proclamation has also clarified on when information may be considered as having been made
public. There are four major ways in which information can be considered as having been made
public. The first is if the information relevant to the securities has been published either as per the
rules provided under the directives to be enacted by the established Capital Markets Authority %3,
or by a securities exchange!®¢ in order to inform investors or their advisors'®’. The second way is
if the information is made available on records that can be inspected by anyone in so far as such
records are legally made open to the public.!®® The third is if the information on the securities
themselves or about the securities issuer can be accessed by persons interested in trading such
securities.'®The fourth way is if the information about a security can be derived from another

information that has been made public in one of the three ways discussed above. !

Nevertheless, these are not the only situations in which information can be considered as having
been made public under the Proclamation. For the purposes of the proclamation and the proper
dealing of securities, even if the information can only be acquired or understood by professionals,
or requires the payment of a fee to access, it will still be considered as an information that has been
made public.!! There are also no requirements for the information to be published domestically
to be considered as having been made public'®?. Information that can be gathered through empirical

research such as observation will also be considered as information that is made public!®3.
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Insider trading would only be considered as such if the inside information as discussed in the
paragraphs above is possessed by an insider who thereafter uses that inside information whilst

dealing in securities!'*.

Art. 94(2) of the Proclamation has stipulated a list of persons who could be considered as insiders
with information from an inside source. This includes persons such as directors, employees or
shareholders of the entity that has issued the securities, as these persons have fiduciary
relationships with the company issuing the securities and have access to information that has not
been or is yet to be made public!®. Persons that do not have a direct employment or fiduciary
relationship with the company issuing the securities, however through other professional relations,
official positions, or employment of another entity!°®, and receive inside information by the virtue
of this relationship are also considered as insiders. Persons who either directly or indirectly receive
inside information from the insiders discussed above are also considered as insiders under the

proclamation'®’.

The crime of insider trading in Ethiopia entails a rigorous punishment, even in comparison to the
international experience, of a fine and imprisonment (as shown with the conjunction “and” in both
the Amharic and English versions of the Capital Markets Proclamation). By the virtue of Art.
106(9) of the Capital Markets Proclamation, the fine rests anywhere between 200,000 — 350,000
ETB and an imprisonment between 7-15 years. An insider who discloses information to another
for insider trading, is liable for the same exact amount of punishment as an inside trader, as per
Art. 106(15(e) of the Capital Markets Proclamation. For corporations committing these crimes, the
fine goes up to 1,000,000-2,000,000 ETB!*8, These punishments are excluding the forfeiture and

confiscation of the amount the perpetrator gained from the crime.'”

4.4. Regulatory Framework for the protection against insider trading

194 |d, Art. 94(1) cum Art. 94(1)
195 1d, Art. 94(2(a)
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4.4.1. Capital Markets Authority

A prohibitive legislative framework cannot, by itself, ensure the protection of investors and
stakeholders at large from insider trading and other market abuse. Adequate supervisory and

regulatory institutions should be set up to enforce and ensure that these laws are respected.

Jurisdictions around the world establish governmental or administrative bodies mandated to
supervise the smooth running of the market and the protection of investors.?*® When it comes to
insider trading in particular, such governmental or administrative bodies are usually tasked with
collecting the necessary information about transactions that are deemed suspicious and analysing
the trading patterns and activities of suspected traders. These bodies also require the registration
of persons that could be considered as insiders and assess whether there is a nexus between such

persons and suspected transactions.?°!

As governmental and administrative bodies, these entities have the power, not only to impose civil
sanctions and take administrative or disciplinary measures, but also to seek penal sanctions by
bringing cases of insider trading to a court of law.??? These entities also play an educator’s role as
they have to ensure that investors and other stakeholders are well aware of the rules and regulations

on insider trading.?%?

In Ethiopia, the Capital Markets Proclamation has established the Capital Markets Authority as an
autonomous government regulatory authority that is only accountable to the Prime Minister, the
highest executive officer of the country.?* This authority has been granted a wide set of powers
over the country’s financial market such as issuing directives on matters within its jurisdiction?%,
disseminating market information to the interested persons and stakeholders?* and promote

207

education of investors?’’, and conducting regular reviews of the market to ensure its efficiency?%.
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When it comes to protecting the market from abuse, and in particular from insider trading, the
capital markets authority has the power to monitor, both on and off site, the activities of the market
and appraise all the necessary books and records that must be kept by market participants.?’” In
addition, the proclamation stipulates that this power of monitoring and surveillance also applies to
“...any transaction and financial instruments traded by licensed persons and sold to the
public....”.?1% In such cases, if the capital markets authority finds it necessary, it has the power to
investigate all documents and question persons in any way involved or could have information.?!!
If such investigations find non-compliance of the various regulations meant to regulate the
country’s financial market, the Capital Markets Authority has the power to take all the necessary

administrative measures which could include financial penalties?'?, order a remedy, restitution or

213 5

compensation”!3, publicising of such wrongdoings®'4, or suspending the licence of such persons?!>.
The capital markets authority may also order restriction on the title of the assets or prohibit the
bank transaction of such persons?!®. In cases where it finds a capital market offence, the authority
may also impose administrative measures such as the suspension or revocation of licence, the
dismissal of senior management personnel or the board of directors, or impose a fine on such

persons?!’

4.4.2. Self-regulation

Self-regulation, an inherent part of good corporate governance, can be an effective means to

regulate insider trading.?'®

In the Ethiopian case, as discussed above, the Capital Markets Proclamation has provided the

legislative framework for the establishment of SROs, and it has subsequently bestowed upon these
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entities, as their naming provides, the power to regulate themselves as well as their members. 2!
As a requirement for their registration and recognition, SROs need to have rules and policies to
regulate the activities of the entity and its members.??° These include rules on management

structures and other regulations expected to protect the rights and interests of shareholders.??!

There also is the need for rules to ensure the fair treatment of all members of the entity??? as
necessary rules of corporate governance. The proclamation explicitly states that the SROs need to
have rules regarding “avoidance of anti-competitive practices, standards of behaviour, and investor

2239

protection and market integrity “~”. These rules will prove to be extremely important legal

frameworks for mitigating insider trading within the SRO itself.
4.4.3. Corporate governance

In many jurisdictions, good corporate governance rules have been legislated to ensure that
companies are governed and controlled through the relationship of the board, management and
shareholders and other stakeholders.?** As discussed under Chapter 3, the similarities of these
corporate governance regulations in various jurisdictions is that they regulate directors, officers,
influential shareholders to disclose or report their holding, transactions on shares or other events
that have the power to impact the value of the shares, as well as to ensure the proper governance
of companies and fairness to shareholders. Often good corporate governance serves as a first line

of defence against insider trading.

These rules and regulations are put in place to ensure the protection of shareholders, as there is a

clear asymmetry of information between them and directors, officers or influential shareholders

219Capital Markets Proclamation, supra note 5, Art. 24(1)
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that have far better access to inside information.?*> The existence of good corporate governance

rules has also been found to decrease management’s self-interest and acts in that regard?2°.

There are four fundamental standards in corporate governance. These are fairness, transparency,
accountability, and responsibility??’. Good corporate governance rules must be fair to ensure
adequate protection of minority shareholders. They should be transparent through clear and timely
disclosure of all important information. The rules should ensure accountability of all parties
involved (i.e., directors, management, shareholders) by defining governance roles and
responsibilities. Finally, such rules must ensure that the companies follow the legislations and the

values of the country in which they are active.??®

Although Ethiopia has not yet established corporate governance rules as such, the 2021
Commercial Code of Ethiopia indeed contains certain provisions on the protection of shareholders.
Art. 311 of the Code requires the registration of persons that are affiliated with the company and
can be considered as insiders such as, but not limited to, directors, managers, employees, officers,
and auditors. The law requires that they must be registered in a register kept at the head office?%,
and which can be consulted by any interested persons.?*? In addition, Art. 312 of the Commercial
Code of Ethiopia requires that influential shareholders (holding 5% or more of the company’s
shares, either as individuals or with other affiliated persons or companies) disclose their ownership
interest not just to the company itself, but also to the Ministry of Trade and other appropriate
bodies. Shares owned by directors must also be disclosed?*!. These rules adhere to the fundamental
principle of transparency in good governance and serve as a mitigation tool of insider trading by

keeping a tab on company insiders and their stake within the company.
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The Commercial Code of Ethiopia of 2021 additionally stipulates the obligation of the company
to keep aregister at its head office including various important information regarding shareholders,
the number and value of their shares?*, to keep the minutes of meetings and decisions of directors

233 as well as the balance sheet of the company?*4. This creates a fair playing

and shareholders
ground for shareholders as they can access all the information necessary to enable them to make

sound decisions regarding their interest in the company.

Articles 296-336 of the Commercial Code of Ethiopia give shareholders the power to ensure the
accountability and responsibility of the management of the company by giving them the power to

elect, replace or remove directors through a general meeting.

Therefore, even without corporate governance rules proper, as seen in other jurisdictions studied
throughout this paper, Ethiopia indeed has, at least the minimum, corporate governance rules that
can enable self-regulation by companies and in turn decrease or prevent insider trading in the

securities exchange that is to be established.

Experts state that the development of a secondary market, such as the ESX, will force both existing

and newly formed share companies to improve and enhance their corporate governance.?*>

Chapter 5 - Some Ethiopian realities that pose a challenge to the
regulation of Insider Trading

It has been mentioned that a stock exchange is a secondary market, as opposed to the primary
market in which share companies themselves sell certain shares of their company to raise or
increase capital. In Ethiopia, let alone the secondary market that is about to be formed soon such
as the ESX, even the primary market lacks proper regulation, as stated by Ermias Amelga, founder

of Access Real-estate S.C?3¢, These challenges could continue to translate as challenges in the
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regulation of the secondary market in general and particularly as the regulations relate to insider

trading.

In this section, the author will present the various challenges in the current share trading system in

Ethiopia and discuss how they will challenge the regulation of insider trading.

5.1. Existing share trading culture and information asymmetry
There is a risk that the existing culture of share trading in the primary market could transpose itself

to the secondary market as well. Experts state that in the current primary market, share companies
often exaggerate their profits or their profitability in the prospects they distribute to potential
investors. Investors often have to focus on investigating the background and trustworthiness of the
founding members and directors of the share company instead of focusing on the fiscal information
or profitability of the company as stated in the prospectus?}’. Information, particularly material
information, is at the core of securities trading. It is on the basis of that information that buyers
and sellers are expected to make rational and reasonable decisions for their profit and to ensure the
functioning of the market. However, the culture of withholding or even exaggerating on the

prospectus will be detrimental to the securities market as a whole.

The withholding of information causes a massive information asymmetry where external,
interested investors such as buyers or even those interested in selling their shares will not have the
full picture when transacting on the shares. This type of information asymmetry will give the
selected few, privileged insiders who have access to insider information an upper hand in making
profit based on that information. However, this is precisely what insider trading rules are seeking

to avoid. This is why upholding the duty of disclosure is of extreme importance.

Art. 76 and 77 of the Capital Markets Proclamation provide the duty of disclosure during two
distinct periods: during the initial phase while presenting the prospectus and ongoing disclosures

after the securities are issued.

Art. 76(2) provides for any prospectus issued to be “accurate, sufficiently clear, comprehensive
and reasonably specific and timely”. Sub-article 5 of the same provides that this prospectus must
be made freely available to the public. Art. 77 of the Capital Markets Proclamation strives to bridge

the asymmetry of information by requiring companies to “as soon as reasonably practicable”

237 |d (statement from Yared Hailemeskel)
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disclose material information that can affect the price of securities and that can be considered

important to help investors make sound financial decisions.

Any work towards ensuring the efficiency of the ESX, or the market as a whole needs to also

ensure the proper implementation of this duty.

It is also possible that the communal lifestyle of Ethiopians could potentially impact insider trading
in the Ethiopian capital market. The close-knit nature of communal living in Ethiopia could make
it more likely for individuals to have access to inside information. For example, individual
members as part of a close-knit community, may be likely to have personal relationships with
individuals who work at companies, and are considered insiders, or have access to nonpublic
information. These relationships could potentially provide a source of inside information that could

be used for insider trading.

5.2. Lack of adequate, knowledgeable personnel to regulate insider trading

Financial literacy in Ethiopia is at its infancy. Financial literacy is the knowledge, ability, and skills
to understand and make sound financial decisions. These decisions could include “personal
financial management, budgeting and investing”.?*® Research shows that financial literacy in
Africa in general is very low.??° With the financial system in Ethiopia still very much traditional,

it has been very difficult to develop financial literacy beyond opening bank accounts and saving.?4°

In many countries, financial literacy has been very important for managing assets but also debts

and liabilities.?*! Tt also comes in handy in ensuring the financial services sector of a country runs

more smoothly and requires less regulatory and supervisory mechanisms.?*?
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The lack of financial literacy will be a major problem to the ESX and the financial market as a
whole. A 2022 research published by the World Economic Forum has found that, even in countries
with more developed financial sectors (the countries studied in the research were USA, France,
Germany, UK, Japan, China, UAE, Brazil and South Africa), 40% of non-investing persons who
were interviewed for the research stated that they do not invest “because they do not know how or
find it too confusing”.?** In Ethiopia, this figure will be exacerbated due to the lack of education

and financial literacy as compared to these nine countries.

Particularly, when it comes down to preventing insider trading, there are many steps that should

be taken by regulatory authorities and the stock exchanges.

In most countries around the world, in order to prevent insider trading, regulators such as the
Capital Markets Authority currently in establishment in Ethiopia are mandated to collect all the
relevant documents and information to ensure there is no insider trading.?** Various regulators of
capital markets also conduct sophisticated market surveillance. *> Analysts of regulatory
authorities usually have to assess the trading and customer transaction data which could be
thousands if not millions of data each day.?*¢ They must additionally investigate tips and
complaints sent in from various sources.?*’ All of these prevention activities however require well-
trained and knowledgeable personnel that know what to look for. Investigation of insider trading
has been referred to as “...a matter of putting together pieces of a puzzle”.?*® This is because

various information must be brought together to be able to see the larger picture in insider trading.

As discussed earlier, securities exchanges as SROs have an obligation to investigate insider
trading. These exchanges and their employees must conduct market surveillance within the

exchange. One way that exchanges have been investigating insider trading has been through
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monitoring the volumes of transactions and the fluctuations of prices.?*’ This work needs trained
personnel as well. These are only a few reasons why educational activities relating to insider

trading are considered extremely important.?>°

Experts in Ethiopia have long been pushing the government to establish an effective intelligence
system that is able to monitor the market, if it establishes a stock market.?>! Dr. Abush Ayalew, a
financial consultant in Ethiopia, has stated that the lack of a well-controlled monitoring system

would foster unfair competition and diminish public confidence in the system.?>?

Responding to the requests of experts as well as the clear need for enhancing knowledge of the
financial sector and capital markets in Ethiopia, the government has had an agreement with CISI
(Chartered Institute for Securities and Investment) to provide capacity building trainings for staff
of various public offices, as well as interested private individuals.?>3 Although this move is notable,
financial literacy in Ethiopia needs more than a capacity building course, but rather should be a
designated course in various fields of studies, be taught at a much younger age, and be given in a

more comprehensive way.

5.3. Weakness of the law enforcement and judiciary system

Another challenge in the cases of insider trading in the ESX, is related to investigation,
prosecution, and final adjudication in cases of insider trading. Insider trading is one of the most
difficult crimes to prosecute. It is often very hard to find the trails of the crime as we would find
in murder or robbery. It is difficult to prove whether one sold or bought shares based on material,

non-public information, or to prove that the information was obtained from an insider.?>* It has

249 |

250 O|CU-10SCO, supra note 200, p. 19
251 Sisay Sahlu, Experts urge gov’t to establish stock market intelligence system, The Reporter, April 17, 2021,

https://www.thereporterethiopia.com/11210/, last accessed on September 17, 2022
252 |g

253 Muluken Yewondwossen, Modelling the Capital Market, April 5, 2021, Capital Newspaper,

https://www.capitalethiopia.com/2021/04/05/modeling-the-capital-market/
254 Knowledge at Wharton, Why Insider Trading is Hard to Define, Prove and Prevent, November 11, 2009,

https://knowledge.wharton.upenn.edu/article/why-insider-trading-is-hard-to-define-prove-and-prevent/ last
accessed 21 August 2022

59


https://www.thereporterethiopia.com/11210/
https://www.capitalethiopia.com/2021/04/05/modeling-the-capital-market/
https://knowledge.wharton.upenn.edu/article/why-insider-trading-is-hard-to-define-prove-and-prevent/

been stated that there is a “fine line separating legitimate information from insider information”.%

This increases the burden of proof to show the special character of inside information.

The most important role of insider trading rules as well as sanctions for their violation is deterring
other market participants from trading in securities on the basis of non-public, material

information. This plays a major role in ensuring the integrity of the market.

However, if the insider trading rules are not enforceable, then they cannot fulfil the desired
deterrence goal. In jurisprudence, under the deterrence theory of sanctions, there are three
necessary components: certainty, celerity, and severity. Certainty refers to the chances of the
perpetrator being caught for the crimes committed. Celerity refers to the promptness of the
apprehension as well as the sanctions imposed. Severity refers to the significant effect of the

punishment as compared to the gains from the crime.?3

In the case of insider trading, these three are very crucial components to ensuring the
implementation of the rules. As mentioned above, insider trading is a very difficult crime to
uncover, and even harder to prosecute due to the gravity of the burden of proof. Therefore, the
certainty of being arrested or prosecuted could become low. This difficulty to investigate and
prosecute would also make celerity very difficult in that investigations and prosecutions are bound
to take a long time. Punishments for insider trading are often severe. However, as compared to the
amount the traders gain from the trades, it is often minimal, especially considering that the inside
trades may be done more than once before the perpetrator is found out. Therefore, any insider

trading law requires the most efficient law enforcement and judiciary systems to be successful.

In the case of Ethiopia as well, considering the previously mentioned challenges of the share
trading culture and information asymmetry which could potentially lead to insider trading, it is
crucial to ensure the enforcement mechanisms are effective. However, with the current reality of
Ethiopia, such effectiveness seems to be bleak. The capacity of the law enforcement and judicial
organs to investigate, prosecute and adjudicate a crime as sophisticated as insider trading, that has

not been a crime before the enactment of the Capital Markets Proclamation, is yet to be seen.
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To curb this problem, Art. 64 and following of the Capital Markets Proclamation provides for the
establishment of a Capital Markets Administrative Tribunal. This tribunal will be established as
an appeals court which has the power to review the procedures and decisions made by the Capital
Market Authority or another body that has powers delegated to it by the authority.?3” Decisions
made by the Capital Markets Administrative Tribunal can be appealed to the Federal High
Court.>>® This takes us back to the challenge being discussed, do the courts have the capacity to

entertain insider trading cases?

There is one thing that remains absolutely certain, the financial literacy courses discussed in the
previous section need to be given to law enforcement officials, prosecutors, and judges of the
relevant courts if the insider trading laws are expected to be properly enforced and maintain their

deterrence goal.

Chapter 6 - Recommendations
The author would like to provide the following recommendations. These recommendations are

categorized based on the different stakeholders they apply to.

6.1. For policy makers

° Art. 5(4) of the Capital Markets Proclamation provides that a principal objective of the
Capital Markets Authority is to promote the development of the capital market by creating an
enabling environment while the remaining three objectives focus on its regulatory authority. This
shows a conflict of mandates, on the one hand, to develop the market and on another, to regulate
it. This might lead to the weakness of the regulatory mandate, if it is seen as encroaching on the
development of the capital market or due to an extremely strict regulation, lead to the
underdevelopment of the capital market. There needs to be a clear mandate separation to ensure
that there is a proper regulation. It is recommended that policy makers strictly follow a hybrid
model including both government regulation and self-regulation. In this case, policy makers should
ensure that through regulations and directives, they strengthen the capacity of the ESX and other
self-regulatory organizations, which will also be valuable to developing the market. This will help

ensure that the capital market authority retains its enforcement power, and develop the SROs such

257 Capital Markets Proclamation, supra note 5, Art. 65
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as the ESX well enough that it will be able to develop the market. Unfortunately, in various sectors
in Ethiopia, self-regulation is either at its infancy or non-existent. With the capital market,
policymakers have the chance to truly develop self-regulation in the country, and ensure the
continued development of a capital market system that can enforce insider trading rules, among
other necessary rules, for the smooth functioning of the capital market.

° Another important recommendation concerns the capacity building of the criminal justice
system. Enforcement and implementation of insider trading rules is an important element of
prohibiting insider trading. However, it is a challenging task. Enforcement of these rules requires
the investigation and sanctioning of persons involved in insider trading, often entailing penal
sanctions, therefore involves the criminal justice system. In the case of Ethiopia, there needs to be
a clearly mandated organ or department within the law enforcement whose sole role is to enforce
the securities laws and regulations. This enforcement organ or department needs to be well-funded
and able to hire the most skilled investigators with the necessary knowledge of capital markets and
prosecutors that can build successful cases, again based on their knowledge of capital markets. As
it currently stands, with the absence of a securities exchange for many decades, the existence of
investigators and prosecutors with the necessary skills within the Ethiopian criminal justice system
is highly unlikely. Therefore, there will be a need to ensure that potential investigators and
prosecutors get the necessary education. it might also be necessary to hire expert foreigners with
the necessary skills and knowledge. without adequate budget and remuneration it will be very
difficult to hire persons with these high-level skills. Additionally, with the growing use of
technology, it will be very expensive to ensure the surveillance systems of the regulator will be
commensurate to that of the securities exchanges or the companies. it will not be a wise choice to
only allow the companies or securities exchanges to only utilise technology that is also equally
available to the regulator as this will negatively affect the development of the Ethiopian capital
market. Therefore, the Capital Market Authority and law enforcement departments and prosecutors
must be well funded. Otherwise, underfunding will definitely undermine the ability of the
regulators to investigate and prosecute or take the necessary disciplinary measures.

6.2. For companies

° Although there are insider trading rules under the Capital Market Proclamation No.
1248/2021, companies need to introduce their own insider trading policies. These policies must

apply to all employees regardless of their status, prohibiting any form of insider trading or tipping.
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These policies must have specific provisions applying to directors, senior officials and influential
shareholders, who due to their high position, could have access to or make decisions regarding
material information. These policies must be comprehensive, and take into account the specific
nature and structure of the company in question. The policies should stipulate the types of
information that would be considered as material information for the company. It should also
provide what needs to be done to consider an information has indeed been made public as per the
company’s policies. In this case, the company will also have to state how much time should lapse
before it can be assumed that the information has been adequately disseminated to the market. This
will depend on the company as well, larger companies may have a wider publicity and information
regarding the company and securities could easily reach the market. It is also recommended that
companies have a provision dealing with “blackout periods” and “trading windows” in their insider
trading policies. A blackout period is a time when certain persons connected with a company are
prohibited from entering into transactions of securities of that company. This could be because
they have non-public, material information.?® Trading windows are the opposite of a blackout
period and is a predetermined period in which company directors and employees are allowed to
buy or sell securities.?®® The insider trading policies should state how long a blackout period will
last and clearly stipulate the trading windows. The insider trading policies need to also have
additional prohibited trading activities when it comes to insider trading. Under Art. 95(1(a-c)) of
the Capital Markets Proclamation, the prohibited acts are trading based on the material, non-public
information, encouraging another to trade based on that information or disclosing or tipping such
information to another. However, there must be additional provisions in the insider trading policies
of the company such as compliance with blackout periods, and prohibitions on giving advice about
the company or even in some cases responding to or addressing speculations about the company
or its securities on any media or medium, to anyone. These last two added prohibitions go to the
core of the Ethiopian share trading culture, where investors often ask advice from company
employees about the success or failures of the company and its profitability. Insider trading
policies should also contain provisions on how to report insider trading and provide for the
establishment of a compliance office that is mandated to investigate and determine violations and

take the necessary disciplinary measures.
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° As has been stated in section 4.2.3. above, often corporate governance is the first line of
defence against insider trading. Companies in Ethiopia should also develop their own corporate
governance rules that go above and beyond the minimum stipulations found under the 2021
Commercial Code of Ethiopia. The corporate governance rules should at least consist of the
following. It should consist of a clear company structure outlining the roles and responsibilities of
each person in the structure. It should also have a code of conduct that must be adhered to by the
board of directors, management, employees or other involved parties such as auditors or advisors.
The corporate governance rules should also include best practices and mechanisms designed for
the management of corporate risks that may have negative impacts on shareholders, investors and
the business community at large - such as insider trading. There should also be specific rules on
the clear designation and disclosure of corporate information, as this is often one of the most
important factors in insider trading. The corporate governance rules should also have rules on the
remuneration of the board of directors and the revision procedures of such remunerations. In
addition, there must be specific rules on the auditing of the books and accounts of the company.
there should also be clearly stipulated rules on transparency and accountability. The corporate
governance rules should have the rights of shareholders and key stakeholders at the centre and
ensure fairness while safeguarding the rights of such persons.

6.3.  For the general public

The ESX, and the Ethiopian capital market as a whole is expected to also raise money from
Ethiopians who are just keeping their money in the savings accounts of banks, not just from
external or foreign sources. As such, investor education is critical to achieve the necessary level
of financial literacy that would enable potential investors to make informed decisions. With
regards to preventing insider trading, this researcher recommends that there be a focus on investor

education on the following areas of financial literacy.

° The first is investor education focused on ensuring the general public, which includes
potential investors, know the insider trading rules and regulatory framework under the Capital
Markets Proclamation and other legislations. It is not enough to merely distribute the printed
version of the Negarit Gazetta. There need to be dedicated publications in pamphlets, brochures,
and various newspapers, broadcasts on television and radio, as well as on social media to ensure
that the general public understands the prohibition of insider trading, what non-public material

information is and the sanctions applicable to the violation of the prohibition. This is especially
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important to counteract the existing share trading culture in Ethiopia which rests on receiving
information and advice about the company, its securities and profitability from company insiders.
This awareness raising campaign should be conducted continuously for a long time to ensure that

the public has adequate knowledge regarding insider trading.

° The second focus of investor education should be on awareness raising on the enforcement
of insider trading rules. The reason that insider trading cases in the jurisdictions analyzed in the
comparative study of this paper are sensationalized and publicized is to ensure that the general
public knows insider trading, advising, or tipping based on material, non-public information will
be prosecuted and punished. The visibility of the enforcement of the insider trading laws will be
very important in fulfilling the desired deterrence goal. Insider trading cases should be well
reported in the mainstream and social media. This will help in raising awareness regarding the
certainty of the enforcement and the celerity of the sanctions for the violation of insider trading

rules.

Chapter 7 - Conclusion
Ethiopia finally took the economic leap that many experts have been pushing for decades. The

country is establishing the ESX. The establishment of this secondary market has been desired by
many that hope to see a boom in the Ethiopian economy through the raising and increasing of
capitals into share companies, and fund raising for small and medium sized enterprises. Soon
enough, the unstructured secondary market and the difficulties in buying and selling of shares will

become much easier and more efficient, or so we hope.

The financial market in general, and securities exchanges in particular are very much susceptible
to financial crimes that have the potential of disrupting the entire economy of not just the host
country, but even cause an international economic crisis. Insider trading is one of such crimes.
Insider trading is the act of using unpublished (non-public) information that is material — having

the potential of affecting the price of securities — to buy or sell securities in the capital markets.

One may question what the problem is? Financial trading is a game of using all the information

one has and making the most informed, rational decision on its basis.

However, the financial market is built on trust. Trust that everyone gets the same information,

some will then use their advanced academic backgrounds and expertise to analyse that information.
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Insider trading, therefore, causes an imbalance in the playing field in favour of the one with inside

information, as not everyone gets the same information.

Non-public material information allows privileged investors that receive that information a chance
to make profits or avoid losses from the capital market ahead of all other market participants and
at their expense. One of the worst consequences of insider trading, in addition to the financial crisis
it can cause, is undermining the public confidence in the capital market and the financial markets
at large. There will be less people investing due to the lack of trust and therefore the capital raising,

and economic development goals expected from the market will not be gained.

For these reasons, many jurisdictions around the world have enacted rules and enforcement
measures against insider trading. Countries like the US, UK, India, Nigeria, and Kenya — studied
in the present paper - have rules prohibiting insider trading, detailing the core components, setting
up the penalties for violations of the prohibition as well as determining the duties of the bodies
responsible to ensure the respect of the rules, such as the regulatory authorities, self-regulatory

organisations (SROs) and companies themselves.

The case in Ethiopia has not been different. Proclamation No. 1248/2021, the Capital Markets
Proclamation explicitly prohibits insider trading under Art. 95, providing rigorous punishments

under Art. 106 in case of contravention of such prohibition.

Now, the question becomes, does the mere existence of the laws deter insider trading? Insider
trading is a very sophisticated crime that is often hard to notice, investigate and prosecute. It is
often difficult to know the difference between a securities transaction made through knowledge
and tracking through the available financial information from a transaction made through inside
and non-public material information. The fact that it is not a crime that leaves trails and footprints
makes it much more difficult to investigate. The mens rea required for the crime of insider trading
in Ethiopia, particularly when sharing insider information for example, is very high stating
“encourage[ing] another person, whether or not the other person knows it, to deal in securities or
their derivatives which are price-sensitive in relation to the information in possession of the
insider, knowing or having reasonable cause to believe that the dealing would take place”. The
intent and knowledge here require a very high burden of proof. It should be noted that, as a criminal

act, the burden of proof required is that of “beyond a reasonable doubt”.
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As if proving insider trading in itself is not difficult enough, there are some Ethiopian realities that
exacerbate that challenge. The current share trading culture in Ethiopia is based on knowing and
trusting the founding members and managers of companies, as opposed to trusting the prospectus.
This is because documents such as the prospectus and financial reports, with the exception of
reports from financial companies such as banks, insurance, and microfinance institutions, often
exaggerate profitability. Information is also withheld from the prospectus creating an information

asymmetry that leads to insider trading.

Another problem is the lack of knowledge. Financial literacy in Ethiopia is at its lowest and it is
close to none when it comes to the knowledge of the functioning of a securities market. A third
challenge which is very much connected to this challenge is the weakness of the law enforcement
and judiciary when it comes to investigating, prosecuting, and adjudicating financial crimes as

sophisticated as insider trading.

The proclamation has provided for the obligation of disclosure of all necessary information relating
to a security both in the prospectus and ongoing disclosures as well, which help in ensuring
managers and founders do not exaggerate or withhold the necessary information. There have also
been some capacity building activities through short courses on financial markets for public
officials and interested persons. The proclamation has also provided for the establishment of a
specialised Capital Market Administrative Tribunal that will deal with decisions made by the
authority.

To what extent these solutions will prevent the risk of insider trading in the ESX, is something that
we can truly determine after the establishment and functioning of this secondary market in

Ethiopia.

However, the ultimate goal is to ensure that the crime of insider trading is not committed. The best
way to ensure that is to conduct aggressive educational campaigns, not just short-term courses, to
everyone, even those who are remotely interested in finances. It is also recommended to focus on

education at a much younger age.

The author of this paper has presented the aforementioned major challenges that the Capital Market
Authority, an SRO such as the ESX and companies themselves could face with regards to insider

trading. In doing so the author has detailed the core concepts of insider trading, the insider trading
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laws in various jurisdictions around the world as well as those of Ethiopia. The regulatory
frameworks present in the Capital Markets Proclamation of Ethiopia and other laws such as the

Commercial Code of Ethiopia have also been addressed in the present paper.

Finally, the author has put forward six recommendations in the final section, that will help
strengthen and ensure the enforcement of the insider trading laws in Ethiopia. For policymakers,
this author recommends that, although a hybrid regulation is preferred, there needs to be a clear
separation of mandates between the Ethiopian Capital Markets Authority and the SROs such as
the ESX, with the SO bearing the major task of developing the capital market. Additionally,
policymakers need to ensure better investment for capacity building of the criminal justice system
to enable it to adequately perform its investigative, prosecutorial and judicial roles in the
prevention of insider trading. For companies, it is recommended that they enact internal insider
trading policies and corporate governance rules that define the core concepts of insider trading,
personnel that would be considered insiders, disclosure of information and all other crucial
elements, which would ultimately serve as the first line of defense to prevent insider trading.
Finally, for the general public, the author recommends that there need to be aggressive awareness
raising campaigns to ensure that the general public is well aware of the insider trading rules in

Ethiopia and the sanctions that would follow the violation of these rules.
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	Insider trading has been made illegal for the purposes of maintaining a fair marketplace. Gaining a piece of inside information that has not been made public will give a person an unfair advantage over other parties who are seeking to buy or sell thei...
	In India, insider trading is considered as the buying or selling of shares based on secret information of the company. The Securities and Exchange Board (SEBI) of India Act of 1992 provides that insider trading requires an insider, a person that is ei...
	In the US insider trading is defined as “the buying and selling, in breach of fiduciary duty or other relationship of trust and confidence, based on material, non-public information about the security”. The information that was provided has to be info...
	In the US, insider trading as a crime carries penalties. The penalties, similar to the case in India, are imprisonment or fine. Sometimes both penalties could be imposed on the same person.
	In the case of Ethiopia, one proof of the fact that the company law is still at its infant stage is that, outside of the rules stipulated under the very recently enacted Capital Markets Proclamation, this researcher could not find the civil consequenc...
	Before the enactment of the Capital Markets Proclamation, there were no provisions in the criminal code of Ethiopia regarding insider trading as well, although there are other provisions relating to crimes committed in connection with a stock market. ...
	1.2.  Statement of the Problem

	As discussed above, the mere establishment of a stock market will not instantly provide the aforementioned and other advantages. It is necessary to have a regulatory mechanism in place to control such stock markets and the dealing of shares. Such regu...
	To be able to regulate the stock market that has been planned, the Capital Market needs to have an efficient legal and institutional regulatory framework to protect information asymmetry and market abuses, which can lead to insider trading.  This rese...
	This paper analyses the need for a strong legal and institutional framework for the prevention of insider trading in the Ethiopian Securities Exchange as well as other securities exchanges and trading platforms that will be established in Ethiopia und...
	1.3. Research Questions

	Main Question
	● What type of legal and regulatory frameworks for the regulation of Insider Trading are needed for the Ethiopian Securities Exchange and other securities exchanges in Ethiopia to function properly?
	Specific research questions
	● Does insider trading in securities exchanges in Ethiopia need a legal and regulatory framework?
	● What can be learned from the comparative analysis of legal and regulatory frameworks prohibiting and preventing insider trading in various jurisdictions?
	● What type of regulation should insider trading in the Ethiopian Capital Market, specifically in the Ethiopian Securities Exchange, be made subject to?
	1.4. Research aims and objectives

	Research aim: To assess the necessary legal and institutional frameworks for the regulation of Insider Trading needed for the Ethiopian Capital Market to function properly and provide recommendations on how to best structure them.
	The following research objectives will help facilitate the achievement of the above-stated research aim:
	I. To identify the need for insider trading laws in the Ethiopian Capital Market
	II. To analyse the need for a regulatory framework for insider trading in the Ethiopian Capital Market
	III. To identify the legal as well as regulatory framework within the Capital Market Proclamation and other legislation regulating insider trading in Ethiopia
	IV. To conduct a comparative analysis of the insider trading rules and regulatory frameworks in five countries
	1.5. Hypothesis

	It is the thesis of the author that the Ethiopian Securities Exchange and other securities exchanges need to have strong and robust legal and regulatory frameworks for the regulation of insider Trading.
	1.6. Research Methodology

	The research conducted will encompass aspects of a doctrinal research. To serve a comparative purpose, the legal and regulatory frameworks of the regulation of insider trading in countries with the well-established Stock Markets in various regions of ...
	1.7. Research methods

	The doctrinal aspect of the research will be conducted to gain a deeper understanding of the insider trading rules relating to securities exchanges in Ethiopia. These provisions will be used to identify the rules on issuing of Stocks or Shares as well...
	For the comparative analysis, the insider trading legislations of the selected countries and judicial decisions that have been rendered concerning insider trading cases will be studied.
	The researcher will also conduct a study into secondary sources that will help analyse and interpret the primary sources that have been stated above, to conduct a research into the usefulness, and enforcement gaps in the insider trading laws in Ethiopia.
	1.8. Sampling Techniques
	1.8.1. Sampling of the countries that will be used for the comparative analysis


	The sampling design used to collect data from the countries to conduct a comparative analysis is the Purposive/ Judgmental sampling. This research paper aims to conduct an in-depth analysis of what type of regulatory framework is needed to ensure the ...
	1.9. Scope of the Study

	The scope of this study is limited to examining the insider trading rules and regulatory frameworks of five countries. From North America, Europe and Asia only one country each has been selected, while from the African continent two countries have bee...
	1.10. Limitations of the Study

	This research has some potential limitations. The first is the availability of only a limited time to conduct the overall research. As such, it would not be possible to conduct research into the legal and regulatory frameworks prohibiting and preventi...
	Second, the countries selected for the comparative analysis (US, UK, India, Kenya and Nigeria) follow the common law legal system, while Ethiopia follows a mix between the common law and civil law legal traditions. However, much of the jurisprudence o...
	Third is the absence of previous literature on the topic of insider trading in the context of the Ethiopian securities exchange, or the Ethiopian financial market in general. Therefore, the researcher had to conduct the research from scratch. The auth...
	Chapter 2 - The Concept of Insider Trading
	2.1. Core Concepts

	Insider trading cases are highly publicised, often damaging the public image of the participants. Since Ivan Boesky's famous cases in the 1980s  and of Martha Stewart in the early 2000s , insider trading cases, when they have gone to trial have made h...
	Nevertheless, not all cases of insider trading are illegal. There is legal and illegal insider trading. Because company insiders are legally obliged to disclose all of their dealings, many investors and brokers imitate what insiders do. As a result, v...
	The key aspects of illegal insider trading on the other hand are very much similar in many jurisdictions around the world. These key aspects are:
	1. engaging in a securities transaction,
	2. while in possession of material and non-public information, and
	3. in violation of a duty to refrain from doing so.
	Illegal insider trading happens when an individual or company transacts in some security based on non-public material information acquired in violation of the obligation of confidence or trust. To be held responsible for insider trading, an individual...
	The concept of insider trading has been researched for a long time, but still, it poses problems for both scholars and authorities. Assessing if transactions are driven by inside information is often made difficult by the fact that insiders frequently...
	2.2. Players in Insider Trading

	The term "insider" refers to an individual or organisation who, through a fiduciary relationship with the issuer of the security, has information or access to non-public material information. An insider is usually a person who enjoys a position of tru...
	The phrase "inside trading" is a vague word, in a sense that it can also refer to transactions by individuals who may not necessarily be insiders of the company. "Outsiders" who don't even operate or provide services to the company temporarily or on a...
	Insider trading is transacting with someone (inside or outside the company) on a certain material and non-public information regarding the company or the security.  Insider trading is therefore a general concept that refers to anyone, a person, or an ...
	Outsiders that are given non-public material information and continue to transact on its basis, even knowing its non-public status, are referred to as "tippees". They can be held accountable if the tip has been received in violation of the fiduciary r...
	Some individuals and organisations may not be company employees, but who nevertheless can be considered as insiders. They have the obligation to reveal information they have on the market altogether or to refrain from transacting or passing on such in...
	Government employees as well must adhere to insider trading laws same as any other person. They owe a duty of trust to their employer, the Government, and the state, to refrain from transacting based on sensitive non-public knowledge gained in the cou...
	2.3. Arguments for and Against Prohibition

	There is a lengthy scholastic debate on need for the regulation of insider trading. Most of the controversy is regarding whether or not insider trading should be regulated. The controversy is mainly the result of two separate events that took place in...
	2.3.1. Arguments against Prohibition

	Deregulators of insider trading argue that if insider trading was conducted successfully and appropriately, the shareholders would approve it. If the shareholders so authorise, the company will comply with that decision. Deregulators define two key ar...
	Second, they argue that insider trading is an effective method to compensate managers for producing information. This potentially benefits the company by giving managers a strong incentive to produce and develop additional information that is of value...
	But this argument has drawn various criticisms.  First, even if insider trading was unchecked and unregulated in such a way that insiders need not conceal their identities from law enforcement, they will continue to conceal their identities from the m...
	There is also the argument that the added performance of the stock market is another justification to promote insider trading stating insider trading and disclosed information play the same exact role in informing shareholders and, as a result, in aff...
	Another argument advanced by Manne is that insider trading is an effective method to reward company managers. Yet as the market is fundamentally uncertain, managers will not be able to determine what their reward would be. Furthermore, the issue of ca...
	2.3.2. Arguments for Prohibition

	The primary argument for prohibiting insider trading is that it is not fair as it hurts investors, issuers, and other market participants, such as stockbrokers. The fairness approach is based on the parity of knowledge which should occur between both ...
	The argument that insider trading offers strong motivation for company managers to participate in innovative behaviour has also been challenged as inaccurate, as a person who profits from insider trading is not usually the person credited for creativi...
	The regulation of insider trading is primarily based on the premise that insider trading is unfair.  To ensure fair trade, market participants should have equitable access to information. Because insider trading is inherently contrary to equitable acc...
	In the case of the US v. O’Hagan , the Supreme Court held that, while information inequality is unavoidable in the financial markets, investors are likely to refrain from investing in a market where transacting based on material nonpublic information ...
	Moreover, from an economic perspective, if insiders are permitted to trade based on inside information, it would discourage a securities transaction that would not be carried out without insider trading. Ultimately, these illegal transactions would le...
	Regulating insider trading also encourages timely declaration of information. It will bring about market effectiveness since securities information, be it public or non-public, is completely expressed in its prices. It will also lead to more competiti...
	Restricting insider trading also strengthens the security of the private property. Material non-public knowledge of a company is an intangible asset held by the company and its shareholders. The justification for securing propitiatory rights to inform...
	Some argue that insider trading is also not a victimless crime. The deregulators argue that the "victims" of insider trading, who are the people that transacted at that price, would nevertheless have traded at that price. However, in reality if that v...
	Insider trading has the power to expose the securities issuer to financial hardship and fraud as well. It also has an impact on corporate governance. Effective corporate governance plays a critical role in reinforcing the integrity and effectiveness o...
	The argument against insider trading is far greater than the argument for it. If insiders must reveal or refrain from transacting based on inside information, any insider acting in violation of that law would be committing fraud. Insider trading creat...
	2.4. Deterrence Effects of Insider Trading Laws

	The justification for enforcing insider trading regulations is that insider trading undermines public trust in financial markets, increases the cost of capital to companies, and renders it burdensome to fund worthwhile ventures. Regulations are also i...
	Insider trading regulations have been implemented in many jurisdictions during the last few decades. Some countries have prosecuted those that broke the laws. To ensure insider trading laws are successful, they should be implementable. If the laws are...
	There are many reasons why insider trading laws will be less efficient in restricting insiders from transacting in insider information. First, when the stakes are high, influential investors are far more inclined to engage in insider trading to compen...
	Chapter 3 - International Experience
	This chapter gives an overview of the insider trading rules in various parts of the world.
	3.1. North America
	3.1.1. United States


	The US was the first country to prohibit insider trading in 1934.  This prohibition was conducted through legislation and common law interpretation. The most important provisions prohibiting insider trading are sections 10(b) and 14(e) of the Securiti...
	In the US, the reasons for the prohibition of insider trading stem from fiduciary duties such as a "duty of trust" or "confidence" that are owed by certain individuals related to the company to its shareholders. The determination of who these individu...
	In the beginning, the only duty placed on such insiders through the judicial interpretation was a duty to either disclose the non-public information they have come across or to abstain from trading based on such information.  As discussed in Chapter t...
	Unlike other jurisdictions, to be discussed below where the prohibition of insider trading in itself is the underlying issue, in the US federal securities laws the important issue is the encouraging the disclosure of information. This requirement to d...
	In addition to the requirement of disclosure, it is also an offence "to make any untrue statement of a material fact or omit to state a material fact necessary in order to make the statements made, not misleading." Nevertheless, there has been no spec...
	The other element necessary in determining whether an information is inside information is its non-public nature. Non-public information has been defined as information that has not been published or disseminated in a way which makes it available to i...
	Insider trading in the US is an offence that entails a rigorous punishment of up to ten years imprisonment."  In this criminal case the SEC is required to show that the defendant had necessary mens rea which is the "intent to deceive, manipulate or de...
	In the US, the Securities Exchange Act of 1934 established the Securities and Exchange Commission (SEC) as an independent regulatory authority with the role of regulating activities falling within the federal securities laws of the country.  The SEC h...
	In addition to the SEC, the Financial Industry Regulatory Authority (FINRA) serves as a self-regulatory organisation (SRO). The FINRA provides surveillance of potential market manipulations of other financial crimes such as insider trading, to ensure ...
	For a better protection of investors and the market at large through corporate governance, the U.S has a legislative act, the 2002 Sarbanes-Oxley Act.
	The insider trading cases of Albert H. Wiggin , Ivan Boesky , R. Foster Winans , and Martha Stewart  in the US had captured the attention of the US market and media.
	3.2. Europe
	3.2.1. United Kingdom


	During the drafting of the first insider trading laws in the UK, the main issue in question was that of the protection of “corporate information” which related to the information about the finances and functioning of companies. This has changed in rec...
	It was in the 1980s that the UK officially proclaimed insider trading as a criminal offence. Before the 1980s, the insider trading restrictions were mainly an issue of self-governance and expected to be handled by the companies. It is only after the e...
	In the 1990s, the UK promulgated the “Implementation of the 1990 European Community Directive on Insider Dealing” along with the remaining members of the European Community. This directive was followed by the Criminal Justice Act of 1993 which further...
	An individual found guilty of the crime of insider trading will have to pay a fine (there is no maximum limit to the fine that is to be paid) or face imprisonment ranging from 6 months to 7 years, in some cases the punishment could be a combination of...
	A peculiar element of the insider trading rules of the UK is that the criminal liability insider trading entails is for individuals. Corporations and other entities would not be held liable for the offence of insider trading, nevertheless partnerships...
	Similar to the “connected persons” under the Companies Act of 1980, there are two types of insiders under the Criminal Justice Act. The first are primary insiders who are persons that have direct access to insider trading which include directors, or e...
	After taking over from the Financial Services authority (FSA) in 2013, the Financial Conduct Authority (FCA) became the statutory regulatory organ that regulates the financial services industry of the UK, with enhancing market integrity as one of its ...
	Before 2001, the UK had nine different self-regulators in the financial sector. However, through the Financial Services and Markets Act 2000, these regulators were brought together and merged into one: The Financial Services Authority. In 2013, the Fi...
	As an added measure to ensure the interests of shareholders and the market are protected, the UK has the Corporate Governance Code (formerly known as the Combined Code) published by the Financial Reporting Council in 2018.
	In 2016, a court in London ruled in favour of the FCA on an insider trading case nicknamed “Operation Tabernula”. The FCA, teamed up with the National Crime Agency for eight years to uncover one of the largest cases of insider trading in the UK.  The ...
	3.3. Asia
	3.3.1. India


	In 1992, India promulgated the Securities and Exchange Board of India (SEBI) Act to govern the securities market also regulating insider trading in the Indian stock market. Based on this act, insider trading requires the existence of an “insider” , na...
	It took another 17 years for India to include persons that are not normally considered insiders within the company but can in any case be engaged in insider trading. Currently, in the Indian system, the term insider has been given a wider definition a...
	Through the SEBI Act of 1992, the Securities and Exchange Board (SEBI) has been granted the power to regulate the capital market and protect investors.  SEBI was set up to protect investors from unfair trading practices. As such, it has the power to m...
	With regards to self-regulation, what makes the Indian experience different from its global counterparts is that stock exchanges in India had regulated themselves long before the establishment of the SEBI, although their success could be questioned. I...
	In terms of corporate governance, India has Clause 49 of the SEBI guidelines on corporate governance which came into effect in 2005.
	3.4. Africa
	3.4.1. Nigeria


	In Nigeria, it was in 1990 that insider trading was strictly regarded as an offence after a written recommendation to that effect was presented by the Nigerian Law Reform Commission (NLRC)
	The Investment and Securities Act (ISA) of 2007 forbids an insider from dealing in the securities of a company if he has information which he knows are unpublished and price sensitive in relation to those securities. The Act prohibits any individual f...
	“Inside information” in Nigeria has been defined to mean information related to an issuer of a security or the issuer’s securities, either directly or indirectly, which has not been published and whose disclosure may have a significant effect on the p...
	The 1979 Securities and Exchange Commission Act established Nigeria’s Securities and Exchange Commission. This act was later amended in 1988 with the same name but bestowing broadened powers to the Securities and Exchange Commission. There have been s...
	In 1961, the Lagos Stock Exchange officially began its operations sixteen years later in 1977, it was officially replaced by the Nigerian Stock Exchange.  The Investments and Securities Act of 2007 gives self-regulatory entities such as the Nigerian S...
	Nigeria has three major legislations on corporate governance. These are the Companies and Allied Matters Act (CAMA), the Investment Securities Act 2007 (ISA) and the Banks and Other Financial Act (BOFIA).
	3.4.2. Kenya

	In Kenya, insider trading is dealt with section 32B and following the Capital Markets Act Chapter 485A. Insider trading is defined as: “the dealing in listed securities or derivatives that are price affected relying on information which has not been m...
	The Capital Market Act states that when a person that is in possession of inside information encourages another to deal in securities based on that information or discloses that information, it will be considered as the act of insider trading.
	An important element in the prohibition of insider trading in Kenya is the concept of “information”. As defined above, insider trading is only committed when a person that has inside information uses it or encourages another to deal in securities. How...
	Based on the Amendment by Act No. 48 of 2013, the term insider was defined to refer to persons who by virtue of either duty, such as directors, managers and other employees, or shareholding in the company have access to sensitive information in regard...
	The Capital Markets Act Chapter 485A under Section 32E has criminalised insider trading and proscribes the penalties for it. The penalties proposed are different for first time or second time offenders. For first time offenders, the fine proposed does...
	Set up by an Act of the Parliament in 1989, the Capital Markets Authority of Kenya is the independent government financial regulatory agency governing the capital market and its intermediaries.  The Capital Markets Authority of Kenya is primarily mand...
	In Kenya, the best-known self-regulation entity in the stock markets industry is the Nairobi Stock Exchange (NSE). The NSE was established in 1954 as a voluntary association with the mandate of, among others, regulating the share trading activities in...
	The Kenyan Capital Markets Authority Published the Code for Corporate Governance in 2016. This corporate governance regulates directors, officers, influential shareholders to disclose or report their holding, transactions on shares or other events tha...
	Chapter 4 - Insider Trading in the framework of the Ethiopian Securities Exchange (ESX)
	4.1. Introduction to the Ethiopian Securities Exchange (ESX)

	Since 1956, with the first ever public subscription offer issued by Ethiopian Abattoirs , Ethiopian companies have recognized the value of selling shares of their company for capital formation or increase.
	The increase in the number of share companies that floated their shares and the interest of the public to acquire them necessitated the establishment of an institution that is mandated to deal with activities related to the sale and purchase of shares...
	This idea gave birth to the Share Dealing Group that was established in 1965. The Share Dealing Group had, as members; the National Bank of Ethiopia, Commercial Bank of Ethiopia, Addis Ababa Bank, Development Bank of Ethiopia, Investment Bank of Ethio...
	The Share Dealing Group was very successful in its dealings. It had more than twenty-two companies whose shares were floated in the Group. It also played a vital role in building public confidence towards share dealings . But this share dealing group ...
	After the overthrow of the Dergue by the Ethiopian People’s Revolutionary Democratic Front (EPRDF), the need for the stock market and privatisation in Ethiopia had been a contentious issue for a long time.  The boom in Ethiopia’s economy following the...
	The dealing of shares however has been difficult and unstructured. The stringent requirements placed by the National Bank of Ethiopia on financial institutions has made them attractive investments through the purchase of shares. Other sectors however ...
	The EPRDF government has considered establishing a stock market for many years, but no such institution had been established during its reign. In 1995  and again in 2001 , draft proclamations were prepared after discussions with various stakeholders. ...
	After two decades of deliberation and discussions, the government of Ethiopia, enacted Proclamation No 1248/2021 The Capital Markets Proclamation finally breaking ground on the journey to the establishment of a securities exchange in Ethiopia.
	4.2. Proclamation No 1248/2021: The Capital Markets Proclamation

	The Capital Markets Proclamation has 14 parts and 113 articles that regulate the buying and selling of securities in the Capital Markets of Ethiopia.
	The long-awaited proclamation has established the Ethiopian Capital Market Authority as the “autonomous government regulatory authority”.  The Authority has the objectives of ‘maintaining the integrity and efficiency of the market, protecting investor...
	The House of Peoples’ Representatives has bestowed upon the Authority various functions and powers to enable it to meet its objectives , including the powers to issue directives regarding all matters under its jurisdiction  and taking administrative m...
	The Proclamation has laid the foundations for the establishment of Self-Regulatory Organisations (hereinafter referred to as SROs). SROs are non-governmental entities that have their own professional regulations and standards that they use to exercise...
	Under the Ethiopian Capital Markets Proclamation, SROs have been defined as “entities that are recognized under this Proclamation to regulate their own members through the adoption and enforcement of rules of conduct for fair, ethical, and efficient p...
	For the first time in Ethiopian history, a securities exchange has been established by the law of the land after being deliberated upon by the House of Peoples’ Representatives. The ESX is established as a Public Private Partnership with the governmen...
	Part Twelve of this Capital Markets Proclamation, properly titled “Prohibited Trading Practices” deals with fraudulent and unethical securities trading practices that are in violation of the Capital Markets Proclamation. This part deals with unlawful ...
	The following section will deal in particular with insider trading under the Capital Markets Proclamation and the offences, penalties and the administrative measures that are expected to follow the violation of the provisions dealing with insider trad...
	4.3. Legal Framework regulating Insider Trading under the Capital Markets Proclamation

	It should be made clear from the onset that the Capital Markets Proclamation was recently legislated, and therefore the domestic views on the Proclamation as a whole and Part Twelve dealing with insider trading are not as developed.
	Part Twelve of the Capital Markets proclamation defines the core concepts of insider trading. Insider trading in Ethiopia is defined as a prohibition of trading in securities when certain conditions are present . These conditions are the following:
	1. if the value of the securities being traded are price sensitive, meaning that their value can be influenced based on inside information
	2. the act of inciting another person to trade in price sensitive securities even if the incited person does not know it.  This condition requires the existence of a mental element in which the inciter knows or has a reasonable basis to know that the ...
	3. in some cases, the disclosure of a work-related information to another person where such information is not considered as a necessary information for the “proper performance of the functions of his employment, office or profession ”.
	it is necessary to take each of the aforementioned conditions and elaborate on their elements.
	The first condition under Art. 95(1) of the Capital markets Proclamation provides for a situation in which the security traded are price sensitive. Art. 93(2) of the proclamation defines “price-sensitive securities” as securities such as shares, bonds...
	The proclamation has also clarified on when information may be considered as having been made public. There are four major ways in which information can be considered as having been made public. The first is if the information relevant to the securiti...
	Nevertheless, these are not the only situations in which information can be considered as having been made public under the Proclamation. For the purposes of the proclamation and the proper dealing of securities, even if the information can only be ac...
	Insider trading would only be considered as such if the inside information as discussed in the paragraphs above is possessed by an insider who thereafter uses that inside information whilst dealing in securities .
	Art. 94(2) of the Proclamation has stipulated a list of persons who could be considered as insiders with information from an inside source. This includes persons such as directors, employees or shareholders of the entity that has issued the securities...
	The crime of insider trading in Ethiopia entails a rigorous punishment, even in comparison to the international experience, of a fine and imprisonment (as shown with the conjunction “and” in both the Amharic and English versions of the Capital Markets...
	4.4. Regulatory Framework for the protection against insider trading

	4.4.1. Capital Markets Authority
	A prohibitive legislative framework cannot, by itself, ensure the protection of investors and stakeholders at large from insider trading and other market abuse. Adequate supervisory and regulatory institutions should be set up to enforce and ensure th...
	Jurisdictions around the world establish governmental or administrative bodies mandated to supervise the smooth running of the market and the protection of investors.  When it comes to insider trading in particular, such governmental or administrative...
	As governmental and administrative bodies, these entities have the power, not only to impose civil sanctions and take administrative or disciplinary measures, but also to seek penal sanctions by bringing cases of insider trading to a court of law.  Th...
	In Ethiopia, the Capital Markets Proclamation has established the Capital Markets Authority as an autonomous government regulatory authority that is only accountable to the Prime Minister, the highest executive officer of the country.  This authority ...
	4.4.2. Self-regulation
	Self-regulation, an inherent part of good corporate governance, can be an effective means to regulate insider trading.
	In the Ethiopian case, as discussed above, the Capital Markets Proclamation has provided the legislative framework for the establishment of SROs, and it  has subsequently bestowed upon these entities, as their naming provides, the power to regulate th...
	4.4.3. Corporate governance
	In many jurisdictions, good corporate governance rules have been legislated to ensure that companies are governed and controlled through the relationship of the board, management and shareholders and other stakeholders.  As discussed under Chapter 3, ...
	These rules and regulations are put in place to ensure the protection of shareholders, as there is a clear asymmetry of information between them and directors, officers or influential shareholders that have far better access to inside information.  Th...
	There are four fundamental standards in corporate governance. These are fairness, transparency, accountability, and responsibility . Good corporate governance rules must be fair to ensure adequate protection of minority shareholders. They should be tr...
	Although Ethiopia has not yet established corporate governance rules as such, the 2021 Commercial Code of Ethiopia indeed contains certain provisions on the protection of shareholders. Art. 311 of the Code requires the registration of persons that are...
	The Commercial Code of Ethiopia of 2021 additionally stipulates the obligation of the company to keep a register at its head office including various important information regarding shareholders, the number and value of their shares , to keep the minu...
	Articles 296-336 of the Commercial Code of Ethiopia give shareholders the power to ensure the accountability and responsibility of the management of the company by giving them the power to elect, replace or remove directors through a general meeting.
	Therefore, even without corporate governance rules proper, as seen in other jurisdictions studied throughout this paper, Ethiopia indeed has, at least the minimum, corporate governance rules that can enable self-regulation by companies and in turn dec...
	Experts state that the development of a secondary market, such as the ESX, will force both existing and newly formed share companies to improve and enhance their corporate governance.
	Chapter 5 - Some Ethiopian realities that pose a challenge to the regulation of Insider Trading
	It has been mentioned that a stock exchange is a secondary market, as opposed to the primary market in which share companies themselves sell certain shares of their company to raise or increase capital. In Ethiopia, let alone the secondary market that...
	In this section, the author will present the various challenges in the current share trading system in Ethiopia and discuss how they will challenge the regulation of insider trading.
	5.1. Existing share trading culture and information asymmetry

	There is a risk that the existing culture of share trading in the primary market could transpose itself to the secondary market as well. Experts state that in the current primary market, share companies often exaggerate their profits or their profitab...
	The withholding of information causes a massive information asymmetry where external, interested investors such as buyers or even those interested in selling their shares will not have the full picture when transacting on the shares. This type of info...
	Art. 76 and 77 of the Capital Markets Proclamation provide the duty of disclosure during two distinct periods: during the initial phase while presenting the prospectus and ongoing disclosures after the securities are issued.
	Art. 76(2) provides for any prospectus issued to be “accurate, sufficiently clear, comprehensive and reasonably specific and timely”. Sub-article 5 of the same provides that this prospectus must be made freely available to the public. Art. 77 of the C...
	Any work towards ensuring the efficiency of the ESX, or the market as a whole needs to also ensure the proper implementation of this duty.
	It is also possible that the communal lifestyle of Ethiopians could potentially impact insider trading in the Ethiopian capital market. The close-knit nature of communal living in Ethiopia could make it more likely for individuals to have access to in...
	5.2. Lack of adequate, knowledgeable personnel to regulate insider trading

	Financial literacy in Ethiopia is at its infancy. Financial literacy is the knowledge, ability, and skills to understand and make sound financial decisions. These decisions could include “personal financial management, budgeting and investing”.   Rese...
	In many countries, financial literacy has been very important for managing assets but also debts and liabilities.  It also comes in handy in ensuring the financial services sector of a country runs more smoothly and requires less regulatory and superv...
	The lack of financial literacy will be a major problem to the ESX and the financial market as a whole. A 2022 research published by the World Economic Forum has found that, even in countries with more developed financial sectors (the countries studied...
	Particularly, when it comes down to preventing insider trading, there are many steps that should be taken by regulatory authorities and the stock exchanges.
	In most countries around the world, in order to prevent insider trading, regulators such as the Capital Markets Authority currently in establishment in Ethiopia are mandated to collect all the relevant documents and information to ensure there is no i...
	As discussed earlier, securities exchanges as SROs have an obligation to investigate insider trading. These exchanges and their employees must conduct market surveillance within the exchange. One way that exchanges have been investigating insider trad...
	Experts in Ethiopia have long been pushing the government to establish an effective intelligence system that is able to monitor the market, if it establishes a stock market.  Dr. Abush Ayalew, a financial consultant in Ethiopia, has stated that the la...
	Responding to the requests of experts as well as the clear need for enhancing knowledge of the financial sector and capital markets in Ethiopia, the government has had an agreement with CISI (Chartered Institute for Securities and Investment) to provi...
	5.3. Weakness of the law enforcement and judiciary system

	Another challenge in the cases of insider trading in the ESX, is related to investigation, prosecution, and final adjudication in cases of insider trading. Insider trading is one of the most difficult crimes to prosecute. It is often very hard to find...
	The most important role of insider trading rules as well as sanctions for their violation is deterring other market participants from trading in securities on the basis of non-public, material information. This plays a major role in ensuring the integ...
	However, if the insider trading rules are not enforceable, then they cannot fulfil the desired deterrence goal. In jurisprudence, under the deterrence theory of sanctions, there are three necessary components: certainty, celerity, and severity. Certai...
	In the case of insider trading, these three are very crucial components to ensuring the implementation of the rules. As mentioned above, insider trading is a very difficult crime to uncover, and even harder to prosecute due to the gravity of the burde...
	In the case of Ethiopia as well, considering the previously mentioned challenges of the share trading culture and information asymmetry which could potentially lead to insider trading, it is crucial to ensure the enforcement mechanisms are effective. ...
	To curb this problem, Art. 64 and following of the Capital Markets Proclamation provides for the establishment of a Capital Markets Administrative Tribunal.  This tribunal will be established as an appeals court which has the power to review the proce...
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