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ABSRACT

The FDRE Constitution and the Constitutions of blai Regional States in Ethiopia guarantee
the fundamental rights and freedoms of individualsluding the right to physical liberty.
Besides, Ethiopia has so far ratified a number mternational human rights treaties that
enshrine a similar guarantee. These primary coastihal or treaty-based rights mostly serve as
a check on the government in the exercise of poweso doing, they foster protection against
violations by the state agents. But human beingstha institutions run by them are not error-
proof. As a result, it is inevitable for breach tbie right to physical liberty, particularly of
arbitrary arrest or detention, and wrongful convat to occur in connection with the criminal
justice system. This makes it necessary to hawavamue for a legal remedy by suit or action at
law whenever that right is infringed. It is equaligcessary have strong institutions capable of
awarding remedy (compensation) when demanded liymsicHowever, the situation in the
current Ethiopian legal system does not offer mpebspect. This study thus assesses the
existing right-remedy gap in the domestic law dfigjtia as well as the domestic application of
the relevant provisions of the ICCPR with respecparticular breaches of the right to liberty,
i.e., arbitrary arrest or detention, and wrongfuroviction. Accordingly, the study demonstrates
that the absence and/or inadequacy of remediesigoovin the domestic laws of Ethiopia, the
jurisdictional dilemma between the regular courtgladhe HoF coupled with the requirement of
publication in the Negarit Gazeta of ratified humaghts treaties overshadow the prospect of
success in pursuing a compensatory remedy for breddhe right to physical liberty by the

victim, and thus leaves a lot to be desired.

Key words Remedy, compensation, physical liberty, arbitragtention, arrest, wrongful
conviction, human rights, constitution.
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CHAPTER ONE

INTRODUCTION
1.1Background of the Study

In the aftermath of the Second World War, the issiilbuman rights had gained prominence.
The War created an opportunity for the internaticsanmunity to express sorrows about the
atrocities that had claimed the lives of milliorfsinocent peoples. Expression of regret about
what had happened was, however, not enough. Berlf aware of this, the international
community placed much more emphasis on establighiwgrld free of similar scourge of war.
This, amongst others, prompted the internationairoanity (particularly the victors) to devise a
way of preventing such appalling events in therituThe United Nations Chartghereinafter
referred to as the UN Charter) thus marked a crstep toward the recognition of dignity worth
human. The purposes of the UN included, in Artitf@) of the UN Charter, the promotion and
encouragement of human rights and fundamental drasdUnder Articles 55 and 56, Member
States are committed to ‘joint and separate actiorcreate ‘conditions of stability and well-
being’ across the world, including the promotion‘wfiversal respect for, and observance of,
human rights and fundamental freedoms for all withdistinction as to race, sex, language or

religion’.

The Universal Declaration of Human Rights (hereirafeferred to as the UDHR) (1948 the
first comprehensive international human rights rinsient that enshrines plethora of rights.
Subsequently, the twin international covenants ltkernational Covenant on Civil and Political
Rights (hereinafter the ICCPRjNd the International Covenant on Economic, Soarad
Cultural Rights (hereinafter the ICESCRyvere adopted in 1966 and came into force in 1976.
These human rights instruments recognize rightsndividuals and impose obligations on

! Charter of the United Nations, 1 UNTS XVI, 24 October 1945.
2 Universal Declaration of Human Rights, Adopted and proclaimed by General Assembly Resolution 21 7 A (111) of 10
December 1948.
3 International Covenant on Civil and Political Rights, Adopted and opened for signature, ratification and accession by
General Assembly resolution 2200 A (XXZ) of 16 December 1966, Entry into force: 23 March 1976.
# International Covenant on Economic, Social and Cultural Rights, Adopted and opened for signature, ratification and
accession by General Assembly Resolution 2200 A (XXI) of 16 December 1966, Entry into force: 3 January 1976.
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ratifying States. By ratifying international humaghts treaties, States promise to implement

them in their respective domestic jurisdictions.

As far as possible, each State party to a humdntsrigeaty is expected to safeguard the treaty-
based primary rights of individuals against viaas. However, human actions and human
institutions are not error-proof. Because no huilm@ng and/or human institution can be perfect,
violation of human rights is inevitable. This isrppeularly true in the criminal justice system. In
the course of crime investigations, there is tkelilhood that innocent persons may be deprived
of their right to physical liberty. Arbitrary arresr detention and wrongful convictions are the
most common deprivation of physical liberty in tbeminal justice system. Serious as the
problem is, it calls for the legislative and otlmneeasures to be taken so as to guarantee the right
to compensation for victims of violation of thisndamental right. With a view to counterbalance
such human ills, some human rights instrumentsatorda remedial provision as a secondary
right emanating from the violation of the treatysbd primary rights. Indeed, it is generally true
that where there is a right, there is a remedy. eee existence of a right is meaningless
without the ensuing remedy in the event of violatas the same right. The right to a remedy in

case of violation of human rights thus forms pd&xtustomary rule of international law.

So far, Ethiopia has acceded to/ratified a sigaiftcnumber of international human rights
treaties. Of the bulk of these treaties, the mogtortant instrument for the purpose of this
research is the International Covenant on Civil &uditical Rights (the ICCPR).Ethiopia
acceded to the ICCPR on 11 June 1993 without assrvatior® The ICCPR purports not only
to safeguard the treaty-based primary right to lay$iberty the protection of which States have
undertaken to ensure at home, but also providew/idudls with the secondary right to
compensation in the event of breach of their prymaghts as a result of States’ failure to

discharge their obligations to respect and prdteztCovenant rights.

As of 11 June, 1993, the Covenant is binding onidpth and any violation of the rights
enshrined in the Covenant would necessarily gise t@ breach of an international obligation to
which the country is obliged to accodntA year after acceding to the ICCPR, Ethiopia has

> Supra note 3.

¢ The ratification history of the ICCPR is available at: http://www.treaties.un.org/.../viewdetails.aspx?...
7 It must be noted that Ethiopia has not ratified the First Optional Protocol to the ICCPR which provides for individual
complaint procedure. Hence, State Reporting is the major monitoring mechanism of compliance.
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managed to adopt a new Constitution (the Federaindgeatic Republic of Ethiopian
Constitution, hereinafter the FDRE Constitutionjieh is the first of its kind in the country’s
constitutional history in providing for a comprelsare catalogue of human right$iaving come
into existence after ratification of the ICCPR, tRBRE Constitution has fairly fetched its
normative content from the Covenant and other magonal instruments (both binding and non-
binding)? Generally, the human rights laws of Ethiopia tlwamsist of ratified international
human rights instruments, the FDRE Constitutiore thonstitutions of the nine National
Regional States and national and regional laws #nat passed by national and regional

legislatures?

These laws protect individuals against violatiohtheir human rights. Of the fundamental rights
and freedoms that have been entrenched in the abmw&itutions and ratified international
human rights instruments is the right to physidadrty. With regard to violation of this right,
the ICCPR moves one more step forward and aimgegifically regulate the remedy State
parties are bound to grant. In particular, it esphg provides for an enforceable right to
compensation for breach of the right to libertyArticles 9(5) and 14(6) for unlawful arrest or
detention, and wrongful convictions respectivelgcBuse Ethiopia has acceded to the Covenant,
it now forms an integral part of the law of theddoy virtue of Article 9(4) of the Constitution.
Unfortunately, however, the FDRE Constitution ahd €onstitutions of the Regional States do
not contain provisions akin to the above two priovis of the Covenant. Even worse, Ethiopia
has not enacted domestic legislation for the implataition of human rights including the right
to compensation in case of breaches of tiigat to liberty. The Law of Extra-contractual
liabilities (Title Xl of the 1960 Civil Code of thiopia) which has been in force for more than

half-a-century does not adequately address thisemat

8 The Constitution of the Federal Democratic Republic of Ethiopia Proclamation No. 1/1995, Federal Negarit Gazeta
of the Federal Democratic Republic of Ethiopia, 15 Year, No.1, 215t August, 1995(hereinafter cited as the FDRE
Constitution or the Constitution).
9 Provisions of international human rights instruments such as the Universal Declaration of Human Rights (the UDHR),
the ICCPR, the International Covenant of Economic, Social and Cultural Rights (the ICESCR), etc have found their way
into Chapter 3 of the FDRE Constitution.
10" Getachew Assefa, The Protection of Fundamental Rights and Freedoms in Ethiopian Federalism, in Proceedings of
The First National Conference on Federalism, Conflict and Peace Building, 2003 [hereinafter Assefa], P.254. See also,
the FDRE Constitution, Article 9(4) and Chapter 3, The Constitutions of the National Regional States in constituting
the Ethiopian federalism.

3



Generally, the Ethiopian human rights law as itrently stands leaves some confusion in the
area of compensation for victims of breach of humghts in general and the right to physical
liberty in particular. It may be that in spite ofsametimes apparent breach of the right to
physical liberty, it is uncommon to see human sghtigation in Ethiopia. Victims who are
deprived of their physical liberty are not seerksggcompensation before domestic courts. This
is particularly shocking when seen from the vantggent of the alternative forums of
international human rights litigation. As of theng of writing this thesis, the only international
human rights institution which is competent to édasindividual complaints against Ethiopia is
the African Commission on Human and Peoples’ Righ&seinafter the African Commission).
Though something is better than nothing, this gelft does not as such merit blessing. The
obvious reason is that the recommendations of th@rassion are not of themselves legally
binding on the States concernedn effect, the domestic forum becomes the bestotf the
only; place where compensatory remedy for breachefight under consideration can be hoped
for. This makes it so crucial to conduct a reseanth investigate into the legal and institutional
frameworks of compensatory remedies and shed sogme on the uncertainty that has
circumscribed it. In so doing, the research alsdeamors to find a lee way for compensatory

remedies that victims of breach of the right togbal liberty may pursue.

1.2 Literature Review

The writer has made all possible efforts to finan@stic literatures on the subject matter of the
study, but to no avail. Yet there are a few wolkat thave only indirect bearing on the matter.
These sources generally address the human rigatargees of the FDRE Constitution, the role
of the judiciary in the enforcement of human riggtearantees of the FDRE Constitution, the
domestic application of ratified human rights trestand their place in the Ethiopian legal
system. The literatures do not consider the legdl iastitutional frameworks on a particular
right. They rather focus on the enforcement of ttutenal and/or treaty based rights in
general. None of them specifically touch upon déenaf ‘compensatory remedy’ for breach of

the right to physical liberty.

11 While the recommendations of the African Commission are not automatically binding on the states concerned, it may
become binding on them if a final recommendation of the Commission is included in the Commission’s Annual Activity
Report.
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This study, on the other hand, focuses on breaehpatticular right: the right to physical liberty,
and aims to assess if the right to compensatiarelsfounded given the existing Ethiopian laws
and if the institutional framework set in placeas strong as to grant the remedy when sought.
The study thus seeks to bridge the literature gafhe above specific right by drawing a lesson
from foreign literatures. In so doing, the highlighf the scanty domestic literatures having
indirect bearings on the issue in hand has beesepted in this section while the discussion of

foreign literatures is moved forwar and addresse@hapter 2.

To begin with, the right to physical liberty formpart of human rights recognized in the FDRE
Constitution and other human rights treaties edifoy Ethiopia. Discussing one of the inherent
nature of human rights, Tsegaye Regassa addrdsses©iuman rights impose limits on the
exercise of power by governments, which he catisy tdiscipline power'? Even so, he argues
that the limitations human rights exert on the goweent in the exercise of public power cannot

be felt practically unless it is coupled with thstablishment of a strong judiciary.

Similar to Tsegaye, Assefa Fiseha asserts thattltd judiciary that would be trusted to “ensure
that the political branches operate within the te&provided by the law and when violation
occurs, the courts provide remedies to the victimWhen the political branches (the legislative
and the executive) fail to comply with their obligas therein, “right holders’ hope ultimately
rest on the role played by the judiciary”’According to him, the question still remains ifth
Ethiopian courts are duly committed to respecting boundaries of their role so that human

rights effectively ‘discipline power’.

Other scholars such as Getachew AsSefad Ibrahim Idri¥ particularly address the protection
of fundamental rights and the controversies regatinthe place of ratified human rights treaties
in the FDRE Constitution. In particular, they death the requirement of publication in the

Negarit Gazeta of ratified human rights treaties ggecondition for judicial application of the

12 T'segaye Regassa, Making Legal Sense of Human Rights: The Judicial Role in Protecting Human Rights in Ethiopia,
Mizan Law Review, Vol.3 No.2, September 2009, [hereinafter Regassa], P.293.
13 Assefa Fiseha, Some Reflections on the Role of the Judiciary in Ethiopia, Ethiopian Bar Review, Vol. 3 No.2,
December 2009, [hereiafter Fiseha], P.107.
141d., P.123.
15 Assefa, supra note 10.
16 Tbrahim Idris, The Place of International Human Rights Conventions in the 1994 FDRE Constitution, JEL, Vol.20.
2000 [hereinafter Idris].
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same. Further, Sisay Alemdfiascertains the justiciability of human rights inrent Ethiopian
context with all the existing limitations when troes to judicial practice in the enforcement the

rights.
1.3 Statement of the problem

Many modern countries of the world have devote@yaificant part of their constitutions to the
rights, norms and principles of international humights law. The FDRE Constitution is a good
example of such constitutions. One of the plethofake human rights that have been accorded
a constitutional guarantee is the right to libefity.this end, Article 17 of the Constitution stiyct
prohibits any form of deprivation of liberty excepiat which is to be carried out in accordance
with duly established procedure. The same provjsionsub-article 2, affords an absolute
prohibition against arbitrary arrest and unlawf@tehtion. Modeled exactly on the Federal
Constitution, the State Constitutions also extamdlar protection to the above mentioned right.
Sadly, however, both Constitutions are silent @nrtght to compensation in the event of breach
of the right to liberty it guarantees. They do wohtain a provision akin to Articles 9(5) and
14(6) of the ICCPR which respectively provide fbetright to compensation for victims of

unlawful arrest or detention, and wrongful con\oati

The law of extra-contractual liabilities which gone the relational duty mainly of private
individuals does not also afford compensatory reesedo victims of breach of the right to
liberty to the extent entailed by the right breath®iven the apparent gap in the above laws on
the matter in issue, one may choose to look foolatisn in ratified human rights treaties that
constitute the source of Ethiopian human rights. lat the forefront come the ICCPR. As
mentioned above, it explicitly guarantees the rightompensation for breach of the right to
liberty. If so, the next question would be whetbemnot this Covenant right is invokable by the

victims and capable of application by Ethiopianrteu

So, in the course of this study, the writer setkdook at the following problems: (1) the
existing gaps in the laws on compensatory remddrdsreach of the right to physical liberty and

the institutional pitfalls; (2) the problems in thequirement of publication of ratified human

17" Sisay Alemahu Yeshanew, The Justiciability of Human Rights in the Federal Democratic Republic of Ethiopia,
Electronic copy available at: http://ssrn.com/abstract=1530825 [hereinafter Yeshanew].
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rights treaties for the domestic judicial applioatiof the right to compensation in the ICCPR;
and (3) the jurisdictional issues in the domesppligation of ratified treaties in the current

Ethiopian dual court system on the face of the lamacted to regulate same.
1.4 Research Questions

Based on the problems stated above, the follomiaghee major questions this study attempts to

examine:

1. Do Ethiopian laws guarantee the right to compeasdr victims of arbitrary arrest or
detention, and wrongful conviction? To what extent?

2. Which institutions are responsible or/ and competemrntertain claims of compensation
for breach of the right to physical liberty andrgréhe remedies?

3. What are the jurisdictional issues in enforcing tight to compensation under the
ICCPR?

1.5 Objectives of the study

This research purports to:

» Examine the FDRE Constitution, States Constitutipgpnsome degree) and other laws, as
appropriate, on the right to compensation for bneafcthe right to physical liberty and
the institutional mechanism of addressing the maftem the vantage point of
international human rights instruments, foreigndaamd best practices thereof; and pin
point where the real problems lie.

» Analyze the laws and scholarship in other jurisditd on the subject matter of the study
and draw lessons that would help the legislatutefppoakers to place sufficient weight
on the, psychological, moral, physical, social aednomical impacts of arbitrary arrest
or detention, and wrongful conviction; and recoasithe relevant existing laws and
institutions.

» Assess the competence and jurisdiction of Ethiopants of law to award compensatory

remedies for breach of the right to physical lipert



1.6 Research Methodology

This study first explores the normative framewofkhe right to liberty and the consequent right
to remedies (compensatory remedies) for victimarbftrary arrest or detention, and wrongful
conviction in human rights instruments at the glodyad regional levels. In addition to legal
(binding) documents (e.g., treaties), non-legalutioents (e.g., Declarations and Principles) have
been considered. Then, it goes on to examine thenget laws and institutions of other
jurisdictions (U.S.A, U.K. Australia, India, PolanGermany, Netherlands, South Africa and
Uganda). The legal basis of compensatory remedielsréach of the right to physical liberty in
these jurisdictions and the institutional mechasiset in place to grant awards of compensation
have been scrutinized.

The selection is based on the availability of land literature. Nonetheless, nature of their legal
system in the domestic application of human rigigaties has been taken into account. That is,
countries with legal systems that are dual, hybmmhist, and monist approach to treaty
enforcement are included. This is because the ptmdegal system is believed to fall at least in
one of the three. And if the right to compensat@yedy for breach of the right to liberty is
available in the country that follows the same apph as Ethiopia, the message is pretty clear.
Leaving aside all possible logical flaws in dedoctbased on small sample such as this, and
having regard to the optimistic view that ‘whererthis a right, there is a remedy’, the right to

compensation on the issue at hand can also ap@thiopia in a similar fashion.

Against this background, the researcher examinegtbavisions of the FDRE Constitution on
the protection of the right to physical liberty ate theoretical and pragmatic ramifications of
the silence of the Constitution on the right to pemsation. A brief look has been made to the
laws establishing institutions responsible for gnemotion and ‘protection’ of human rights in
Ethiopia with a view to point out the extent ofitheompetence and the pitfalls thereof to award
compensation for victims of violations of the rightphysical liberty. Besides, some provisions
of the Civil Code dealing with extra-contractualtilities are closely considered to asses if there
exists tort cause of action for breach of the rigghtphysical liberty and to what extent it is
consonant with relevant provisions of the ICCPR.



In sum, this research is of qualitative nature.s@ish it relies on both primary and secondary
data. Primary data such as legal and non-legalrdents at global, regional and national levels
have been reviewed; some judges and public prasscats well as attorneys have been
interviewed. As far as secondary data are concerhiegatures on the jurisprudence of
international human rights law and selected jucsoins as well as the scanty domestic
literatures that have to do with the issue in haade been reviewed. Throughout the study,
particular emphasis has been placed on exploregewing, examining and evaluating the
challenges/drawbacks in the legal and institutioimamework that pose uncertainty to the

exercise of the right to compensatory remedy feabh of the right to physical liberty.
1.7 Significance of the study

In 1995, the FDRE Constitution has come into falick and effect heralding a new chapter in
the country’s constitutional history. The Constiat has given a significant place to human
rights. About one third of the Constitution is deaato the protection of human and democratic
rights. Besides, the Constitution has given dueogseition to international human rights

instruments ratified by Ethiopia. Ethiopia has ao ffatified a number of international human

rights treaties including the ICCPR.

The human right to liberty has been given constihatl guarantee. Yet, unlike Articles 9(5) and
14(6) of the ICCPR which entitles victims of arbity arrest or detention, and wrongful
conviction to enforceable right to compensationthae the Constitution nor any subsidiary laws
of Ethiopia grant such clear protection. Furthemmothe controversies relating to the
requirement of promulgation of international treathas given rise to a teething problem in the
judicial enforcement of human rights treaties. &sd@re not often seen directly applying
international human rights treaties while resolvidgputes. Equally controversial is the
competence of courts to interpret the Constitutidrhe Constitution itself vests the House of
Federation (HOF) with the power to interpret then§&dution. As a result, Ethiopian Courts are
playing minimal role even in the indirect applicati of provisions of human rights treaties

including those on the right to compensation inlIG€PR.

Yet, as in any other jurisdictions, Ethiopian jastsystem cannot be error-proof. Given the lack

of scientific method of crime investigation, it mt uncommon in Ethiopia to see innocent
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persons having been detained, charged, convicteédiaally acquitted via appeal(s) or pardon.
The absence of review of judgment in the curremidpian Criminal Procedure Code poses a
terribly pressing problem to victims of breach dfetright to liberty in the pursuit of
compensatory remedies. Where a person is wrongbalhwicted and the decision is final, the
only mechanism for the exoneration of the persaongfully convicted is by way of pardon. But
the grant of pardon presupposes acceptance ofy camt regret on part of the wrongfully
convicted. Due to this, it does not have the eff@cexpunging the criminal record of the
exoneree. On the other hand, exoneration alonedvmdrit a little for a person who has
wrongfully served in prison some number of yealrss tlear that after exoneration, individuals
need assistance to address and repair the psyaa|qghysical, social, and financial injury that
they suffered as a direct result of their wrongfohvictions and imprisonment. Particularly, the
wrongfully imprisoned, who lose property, jobs,edem, reputation, family, friends and more

should be compensated to the extent it can rethess.

Therefore, this study attempts to discover thellbgais of compensatory remedies for breach of
the right to physical liberty in Ethiopia by analyg the pertinent laws (global, regional and
domestic) and the institutional mechanism set aclto help the victims when requested. As
compared to other areas of research that have dmeducted in Ethiopia so far, the issue of
compensation for breach of human rights has begtected and has remained out of the
academic circle as well. In a circumstance suclthes a ‘wake-up call’ is of paramount
importance to give an impetus to future studiesusTlthis study aims at creating inspiration for
further studies in this virgin area of researchidyng a foundation for. In so doing, it seeks to
raise the awareness of victims of breach of thiet ig physical liberty, to be assertive not only
for breaches by private persons but also for astiohpublic officials violating the right in
guestion. As an input the findings of this studg atso intended assist the policy/law makers,
judges, legal practitioners/lawyers, public prosers) and police officers. It is also believed to
be of help for law students and law teachers asferance material. Finally, based on the

findings of the research, recommendations will iérassed to appropriate authorities.
1.8 Scope of the study

Though all human rights may be susceptible to vVimtaand, hence, demand compensatory

remedies, the writer believes that this researadmatacapture them all without losing sight. This
10



has warranted the selection of a somehow speaifigaim right, the right to physical liberty, and
the ensuing right to compensation upon its viotatidore specifically, this research is limited to
the examination of compensatory remedies ddvitrary arrest or detentionand wrongful
conviction.Here, two intertwined parameters have been tak®naiccount in making the choice:
(1) the corpus of international human rights lamgl §2) the overall purpose of this study. First,
from the corpus of international human rights imstents, the right to compensation for breach
of the right to liberty has been explicitly accaddeormative foundation more than any other
human rights. But such an explicit guarantee isabfom the Ethiopian laws. Secondly, this
research generally seeks to examine the prospedsclaallenges in pursing compensatory
remedies for breach of the right to physical lipagiven the existing laws and institutions. The
writer thus holds that it would be more reliablentake an attempt to seek a legal solution for
breach of a right which has a relatively solid native foundation at least internationally-albeit
in a rather imprecise way domestically-than todityer rights with no notable normative basis at
the risk of darkening the horizon.

1.9 Limitations of the study

In Ethiopia, the sources of human rights law arestigathe Federal Constitution and ratified
human rights treaties. Human rights are often despas moral entittements short of legal force.
This holds despite the significant number of humights treaties the international community
has managed to have since the Second World Was. i$hpartly so because historically the
domestic forum is not as such feasible for humghtsi litigation. The factors for this are aptly
attributable to legal and/or institutional framewaet in place in each state. In effect domestic
courts are not usually seized with cases of hurgirsr violations in general and compensation
for breach of the right to physical liberty in padlar. The situation with the Ethiopian courts
and other institutions is not an exception. Ethaopcourts rarely rely on the provisions of the
Constitution and international human rights tresatre deciding cases put before them. Further,
because victims are also not aware of the existehdbe right to compensation, it is hardly
possible to find cases where they have claimed eosgtion to get redressed. This made it
impossible to substantiate the study with concretees of compensation claimed following
breach of the right to physical liberty. The iniew conducted with some judges, prosecutors

and attorneys also reveal the absence of the peaictithis area. As a result, the study is not
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practice oriented. The absence of literature ongfige in point adds up to the above limitations.
With a view to tackle the pitfalls in this respactd to make sense of the matter in the context of
Ethiopia, the writer has made use of the body tefrdture at the international level and the

jurisprudence of other jurisdictions.
1.10 Organization of the study

This research work will comprise four chapters eathwhich will in turn be divided into

sections and sub-sections. The first chapter imtaoductory one. It consists of back ground of
the study, literature review, statements of problessearch questions, objectives of the study,
research methodology, significance of the studgpsmf the study and limitations of the study

and organization of the study.

The second chapter is devoted to the examinatidheolegal framework for remedies in general
and compensatory remedies in particular in humgimsiinstruments, both global and regional.
It then goes on to analyze the legal and instihatidramework for the same subject matter in
some jurisdictions focusing on their constitutiosssd human rights treaties as well as the
institutional mechanism set in place to afford cemgation in the event of breach of the primary
right to liberty.

The third chapter addresses the legal frameworkidgbt to compensatory remedies for breach of
the right to physical liberty in Ethiopia. Firstta that constitute breach of the right to libextg
considered in the Ethiopian context. Once it islelsthed that breach of the right to liberty is
inevitable, it subsequently seeks to analyze howtli@ existing laws help the victims to

vindicate interests that have been injured.

The fourth chapter examines the institutional freumk set in place to grant compensatory
remedies upon breach of the right to physical tipeBoth federal and State courts as well as the
Ethiopian human rights institutions are considei@efore winding up the discussions in the

study a brief analysis is conducted with a viewltaw lessons from the foregoing discussions.

The last chapter makes analysis of the work andcladmg remarks; and forwards

recommendations and suggestions on the basis @hthegs of the study.
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CHAPTER TWO

THE GLOBAL, REGIONAL AND NATIONAL JURISPRUDENCE ONTHE
RIGHT TO REMEDIES FOR BREACH OF THE RIGHT TO PHYSAC
LIBERTY

2.1The notion of Right to Liberty

The ‘right to liberty’ contemplates individual lidg in its classic sense, that is, the ‘physical
liberty’ of the persort® Black’s Law Dictionary defines ‘liberty’ as “freedh from all restraints
except such as are justly imposed by IaFrom this definition, the aim of the right to liteis

to ensure that a person is not dispossessed adrhiner liberty in an arbitrary manner. The
converse of the definition means that a person Ineagivested of his or her liberty under clearly
defined legal circumstances provided for in a justnner. For instance, a person’s right to

liberty may be restricted if he or she is foundtgwf a crime by a court of law.

The other side of the right to liberty is the ‘rigb security’, which has come to be used to refer
to the right to the protection of the law in theemise of the right to libert§} Hence, the two
cannot be seen distinctly. It follows that perilsecurity would necessarily imperil the right to
liberty. Nonetheless, the notion of security ofswer, as such, has wider field of applicatioio

the detail of which it is not the aim of this stuglygo. While this work is intended to deal with
the possible redress, i.e., compensation, ensugdach of the right to physical liberty, the right

to security of person may be touched upon incidenta

18 Ulf Linderfalk, On the Interpretation of Treaties: The Modern International Law As Expressed in the 1969 Vienna
Convention on the Law of Treaties, Springer, 2007, P.120.

19 Henry Campbell Black, M. A., Black’s Law Dictionary, 6™ ed., St. Paul Minn, West Publishing Co., 1990.

20 Nihal Jayawickrama, The Judicial Application of Human Rights Law: National, Regional and International
Jurisprudence, Cambridge University Press, 2002. P. See also, Michael Arne, The Handbook of Human Rights Law: An
accessible approach to the issues and principles, Kogan Page, London and Sterling, VA, 2004, P.202. Liberty and
security of ate considered: ’Everyone has the right to liberty and security of person.” ‘Liberty’ is open to several
interpretations, one of which is the right to do whatever you like as long as it does not interfere with anyone else’s rights.
‘Security’ comes from a Latin root meaning ‘Tlack of worry’, or lack of anxiety’. What it means is the right to stay at home
and go about your business without let or hindrance — and without having to look over your shoulder all the time.

2l Human Rights and Arrest, Pre-trial Detention, available at: http://www.ohchr.org/.../. In the Human Rights

Committee’s view, the right to security under Article 9(1) of the ICCPR applies outside the formal deprivation of
liberty, i.e., it applies whether a person is arrested or otherwise detained or not.
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2.2The notion of Remedy

‘Remedy’ is defined as “the means by which a righenforced or the violation of a right is
prevented, redressed, or compensatédhe basic right to remedies has a double meatiing.
has substantive and procedural dimensfSirocedurally, remedies involve access to justice i
situations of alleged violations of a legal ndthSubstantive wise, it concerns measures taken to
“make good the damages caused” or to wipe outdhsexjuences of the wrong commitfedn
French, the confusion in meaning of a ‘remedy’ veided making use of two distinct words:
recoursandreparation The two words stand for the procedural and thestsuntive dimensions
respectively’® Reparation, in turn, is made in the form of tesitn, compensation,
rehabilitation, satisfaction and guarantee of nepetition?” Of these forms of reparation, this
research draws on compensation. And throughouttbig, the term ‘remedy’ is used to refer to
the availability and form of the procedure as veallits outcome (the substantive dimension), as

the case may be.

2.21 The Right to a Remedy in International Human Rights

Instruments

The right to an effective remedy in the events aflations of human rights is expressly
guaranteed by numerous widely ratified global amdianal human rights instruments; the
Universal Declaration of Human Rights (Article 8he International Covenant on Civil and
Political Rights (Article 2), the International Gantion on the Elimination of All Forms of

Racial Discrimination (Article 6), the Conventiogaanst Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Article 14), @anvention on the Rights of the Child

22 Black’s Law Dictionary, Supra note 19.

2 Victims’ Right to a Remedy and Reparation: The New United Nations Principles and Guidelines, available at:
http:/ /www.corteidh.ot.ct/tablas/26214.pdf

2 Antoine Buyse, Lost and Regained? Restitution as a Remedy for Human Rights Violations in the Context of
International Law, available at: http://www.igitur-archive.librarv.uu.nl/.../Restitution. ..., accessed on 09/11/2013.

25 Ibid. See also, Para 48, Comments of Francoise Hampson, The Administration of Justice and Human Rights, Report
of the sessional working group on the administration of Justice; E/CN.4/Sub.2/2000/44, 15 August 2000.

26 Ibid.

27 The Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of

International Human Rights Law and Setious Violation of International Humanitarian Law, 2005, Principle 21.
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(Article 39), the International Convention for ti&otection of All Persons from Enforced
Disappearance (Article 24), as well as in regiohaiman rights treaties: the European
Convention for the Protection of Human Rights anshdamental (Article 13), the American
Convention on Human Rights (Article 25), and theigegn Charter on Human and Peoples’
Rights (Article 7). These are not the only instratsethat contain the right to a remedy. Many
more global and regional declarations, resolutiand principles have been adopted over the

years in the course of the efforts being madehlfemromotion and protection of human rights.

2.2.2 The Aims and Purposes of Remedies

Manifest in the above human rights instrumentwiging for remedies is that human rights law,
representing fundamental interests, develop nat argprimary theory of what duties are owed,
but a secondary theory of what duties exist whprimary duty is violated® So much so that ‘it

is meaningless to confer fundamental rights withprdviding an effective remedy for their
enforcement, if and when they are violated; a righhout a remedy is a legal conundrum of a
most grotesque kind®® The aim of remedies is to vindicate interests ttave been injured.
Strengthening this, Chief Justice Holt, as citedOigah Shelton, proclaimed that rights and
remedies are reciprocal in that ‘if the plaintiisha right, he must of necessity have a means to
vindicate and maintain it, and a remedy if he jsried in the exercise or enjoyment of it, and
indeed it is a vain thing to imagine a right withauremedy®® Put differently, the primary
function of remedial justice is to rectify the wgprdone to a victim, that is, to ‘correct
injustice’®' Besides, appropriate remedies can have a ‘dissua$iect’ on those who would
commit violations’? As an extremely important part of rights jurispende, remedies are thus a
significant aspect of ensuring the rule of [&wAgainst this background, the discussion of the

substantive aspect of a remedy, often regardeepasation is in order.

28 Dinah Shelton, Remedies in International Human Rights Law, Oxford, 1999 [hereinafter Shelton], P.38
2 Lisa Tortell, Monetary Remedies for Breach of Human Rights: A comparative Study, Oxford and Portland, Oregon,
2006 [hereinafter Tortell], P. 1.
30 Antoine, supra note 24 at 63.
31 Ibid.
32Ibid.
3 1d. P.14.
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2.2.3 The Right to Reparation in the context of Human Rigts

At the international level, the right to remedy andeparation found its legal basis in the Law
of State Responsibilit}® Basically, the Law of State Responsibility waseided to govern
inter-State relations and designed to protect iddiads only vis-a-vis certain conduct by States
other than their owt, With this approach, the right to reparation wasiaited to the State of
the injured national to claim against the offendBtgte at the inter-State levV&l.Pragmatically,
the reparation was awarded solely to the Statheasjured party and only then would normally
the State turn over the award to the injured natiarhere it is monetary compensatin.

After World War I, this state-centric approach wdramatically transformed with the evolving
extensive corpus of law designed to protect indisld from abuses of all governments,
including their owr?® In its Commentary, the International Law Commiss{tLC) also points
out that in the context of human rights, individuale the “ultimate beneficiaries” and in that
respect the holders of rightsBeginning with the Universal Declaration of HunRights which
specifically proclaimed the inherent rights of widuals to dignity and respect, today many
international instruments and national constitigi@i many countries have made individuals
their point of focus.

It goes without saying that the term ‘reparatiosimilar to the term ‘remedy’, is of fluid
meaning. There is no consensus in its meaning pplication across the glo#8. Its meaning

and application vary according to the legal systebedween private parties, between States,

34 See, supra note 20.

3 1d. P. 26.

3 A Source Book for Victims of Torture and other Violations of Human Rights and International Humanitarian Law,
P.10, available at: http://www.redress.org/.../SourceBook.pdf, accessed on 11/11/2013.

37 Ibid.

B¥I1d. P. 11

% James Crawford, The International Law Commission’s Articles on State Responsibility: Introduction, Text and

Commentaries, available at: http://www.assets.cambridge.org/.../9780521813532... See also: UN General Assembly

resolution 56/83 on the report of the Sixth Committee (A/56/589 and Corr.1), International Law Commission, Articles

on State Responsibility, available at: http://untreaty.un.org/ilc/texts/instruments/english /commentaries /9 6 2001.pdf.

The International Law Commission embarked for more than fifty years in the drafting of principles on international

responsibility of states for breaches of their international obligations. The so called Draft Articles on State Responsibility
(Draft Articles) were finally adopted in 2001.
40 See, supra note 36, P.7.
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between the State and the individual(s) or betwakenf them?! Be that as it may, this writer
would like to rely on the definition of the termvgn in the Draft Principle on Reparation: ‘the
range of measures that may be taken in resporee agtual or threatened violation; embracing
both the substance of relief as well as the pragethrough which it may be obtain€d’The
International Covenant on Civil and Political RiglftCCPR) stipulates in Article 2(3) that states
have a duty to provide an effective remedy in s violation of the human rights protected in
the Covenant and that individuals have a concoinitigiht. In line with this stipulation, the
Human Rights Committee (HRC) has held that Coveniatations in general entail “appropriate
compensation” and that reparation can involve igsbn, rehabilitation and measures of
satisfaction™ The discussions of these forms of reparationrareder.

2.2.3.1 Restitution

Restitution is a mode of reparation which aimse#tirning the injured party to thsatus quo
ante, i.e., the situation that existed prior to the acence of the wrongful aéf. It should,
whenever possible, restore the victim to the odbsituation before the violation occurred. In
some cases, its application depends on the priroblgation that has been breached. For
instance, in the case of breach of the right tertijp take the case of unlawful detention, the
authority in charge of the custody of the victimynige required to put an end to the situation
either as a matter of cessation or restitutfoin. this particular case, the breach is of a caiitig

character and restitution is an appropriate renfé#owever, States may sometimes enact laws

4 Ibid.
42 Tbid. See also, Annex, E/CN. 4/2000/62. In 2005, after years of study by independent experts and governmental
comments, the former Commission on Human Rights (CHR), now succeeded by the Human Rights Council (HRC),
adopted a set of basic principles and guidelines on the right to remedy and reparation for victims of violations of
international human rights law and international humanitarian law (Supra, note 9). The document was subsequently
endorsed by the ECOSOC and adopted by the GA. It provides for different forms of reparation ranging from
restitution, compensation, rehabilitation, to satisfaction and guarantees of non-repetition.
43 Human Rights Committee, General Comment No. 31: Nature of the General Legal Obligation Imposed on States
Parties to the Covenant, 26 May 2004, UN Doc. CCPR/C/21/Rev.1/Add.13, Para.16. Sece also, supra, note 44 at 136.
4 Antoine, supra note 24, P.133. See also Definition by Black’s Law Dictionary, cited at #1 above: ‘An equitable remedy
under which a person is restored to his or her original position prior to loss ot injury, ot placed in the position he or she
would have been, had the breach not occurred’. Similarly, the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment, General Comment No. 3 of the Committee against Torture, para.8
asserts ‘restitution’ as “a form of redress to re-establish the victim in his or her situation before the violation of the
Convention was committed, taking into consideration the specificities of each case”.
4 Nihal, supra note 20, P. 16.
46 Tbid.
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that contravene with their treaty obligations amdbsequently abrogate the human rights of
individuals guaranteed under the respective ingnimin such a case, “juridical restitution”
which requires the modification (or revocation, ainment or amendment) of the law enacted in
violation of a rule of international (human rights)v comes into play’ In the context of
Ethiopia, Article 9(1) of the FDRE Constitution mée of help to discard a law passed in
violation of human and democratic rights recogniaader Chapter 3 of the same and, in effect,
restore an individual or group of individuals tcetleonstitutional guarantee that previously
existed?

However, it is not always possible to undo the wgonommitted against victims. Matters such

as times spent behind prison bars by a personrabjitarrested or detained, and wrongfully

convicted; lives taken as a result of wrongful dotiens, and the like cannot be re-established or
restored. These and other pragmatic consideratiecsssitate the pursuit of other modes of
reparation short of restitution to counterbalareeiarm sustaineompensatioras thus been

taken to cover damage that fall beyond the reachstitution.

2.2.3.2 Compensation

The term ‘compensation’ is described as “indematfom; payment of damages; making
amends; making whole; giving an equivalent or stuistof equal value that which is necessary
to restore an injured party to his former positionequivalent in money for a loss sustain&d”.
Compensations as a redress for human rights waolas submitted to stand a second-best
response in the sense that it comes into play wWhkrrrectification by way of restitution is
impossible® In other words, compensation as a remedy can &e teimply that money can
replace the thing lost, or at least that moneyhis best alternative when no restitution is
possible>! As such, it corresponds to the financially asdessdamage suffered by the injured
party. As important as it is, awards of compensaiocompass material losses and non-material

47 Ibid.

48 Indeed, the reading of Article 9(1) of the FDRE Constitution,”...shall be of no effect” seems to suggest void ab initio in
which case no breach of right can happen. Nor is restitution called for to remedy it.

49 Black’s Law Dictionary, at note 19.

%0 Supra, note 47, P. 215. See Principle 36.

51 Ibid. See also, supra note 6 at 138, the practice of both global and regional human rights mechanisms does not clearly
single out restitution as the preferred forum of reparation. Both restitution and compensation work effectively when
applied in appropriate cases.
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or moral suffering? However, compensation itself may not yield fullpaeation. This is
particularly true in the case of breach of the triighphysical liberty where it is hardly possibde t
assess in monetary terms an exact (equal) valtreeafght violated. Such a fundamental right is
not a commodity with a fixed market value. None#iss| “monetary compensation is intended to
remedy the damage suffered by the injured partg assult of the breach, to the extent that
money can do this:® Therefore, the significance of compensation asdaess for the damage

and as acknowledgment of the violated right showoldbe undermined.

The efficiency of compensation for the violationtafman rights by the State can be analyzed
from two different points of view: (1) for the viot, obtaining an amount of money, even a large
one, cannot be expected to be an adequate comipengat the huge pain that may cause
breaches of fundamental liberties; neverthelesagiuing may be better than nothing; (2) for the
State, the economic analysis of law furnishes amigmous answer that the State will be
incentivized to prevent the violation of human tglonly if the cost of compensation for any
violation is higher than the cost of preventionsath violations; but leaves one consideration
that it is politically indecent for a State to mihd liable for violation of human right$ This in
effect suggests that a better compensation forchreBhuman rights leads to better enforcement

of the same.

In the pages that follow, discussion of the legalrfework of the right to a compensatory

remedy is preceded by a brief look at the othen#oof reparation.

52 Supra, note 56, P.17. Awards of compensation encompass material losses (loss of earnings, pension, medical expenses,
etc) and non-material or moral (pain and suffering, mental anguish, humiliation, loss of enjoyment of life and loss of
companionship or consortium) suffering, the latter usually quantified on the basis of an equitable assessment.

53 Implementing Victims” Rights: A Handbook on the Basic Principles and Guidelines on the Right to a Remedy and
Reparation, P. 38, available at: http://www.redress.otrg/.../ ...P.35,Visited on 16/11/2013.

54Christophe Quezel-Ambrunaz, Compensation and Human Rights (From A French Perspective), NUJS Law Review 4
NUJS L. Rev. 189, 2011 (189-203), P.193. This is illustrated as follows: if jails are crowded due to the large number of
detainees, it amounts to an infringement of the human dignity. According to the economic analysis of compensation, the
State will deal with this situation only if the total amount of damages is higher than the cost of new jails. If not, it is more
efficient for the State to pay compensation. By this approach, the higher the damages are, the better the enforcement of
human rights is. From this assumption, it is clear that where there is no duty to compensate damage, respect for the
rights is expected only at the mercy of the state. But the linkage between human rights and compensation suggests that a

better compensation for breach of human rights may lead to better enforcement of human rights.
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2.2.3.3 Other forms of Reparation

Rehabilitation, satisfaction and guarantee of repetition are also regarded as forms of
reparation. To begin with, while the right to regitaon (as a remedy) has a solid legal basis in all
relevant treaties including the international loillrights, rehabilitation as a form of reparation
has only made its way into some treaty laws inntfie: 1980’s and s8: It involves “the process
of restoring the individual’s full health and reptibn after the trauma of a serious attack on
one’s physical or mental integrity..>® as well as legal and social serviéédt is a kind of non-
monetary remedy developed at the internationall lewth the criminalization of the act of
torture and remedying the trauma thereof. ThusCivavention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (Cédies at the forefront in indicating that
‘compensation shall include the necessary meanthéofullest rehabilitation that is possible for
a torture survivor®® Rehabilitation, also true for other forms of regi@m, is approached here
from the perspectives of gross violations of inégiomal human rights law and serious violations
of international humanitarian law. Yet, the sam&arocan be imported to the domestic forum to
address breach of the right to physical libertyinkgration into the family or society of a
person who is wrongfully deprived of his libertydasubjected to significant numbers of years in
prison would demand rehabilitation measures takert.

Satisfaction comes into play when the injury causgthe wrongful act cannot be made good by
restitution or compensation.lt covers a wide range of non-pecuniary reparatheasure§’

Accordingly, it may consist in an “acknowledgemeitthe breach, an expression of regret, a

55 Rehabilitation as a form of Reparation under International Law, available at: http://www.redress.org/.../ ..., accessed
on 11/13/2013.
56 Ibid. The term ‘rehabilitation’ also applies in penitentiaries to encompass the process of reforming the conduct of

prisoners.

57 Supra, note 47.

8 Ibid. The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984)
(CAT), Article 14. See also the Committee against Torture, General Comment No.3: Implementation of Article 14 by
State Parties, 19 November 2012, UN Doc. CAT/C/GC/3,para.l has this to say: All States parties are required to
“ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and
adequate compensation, including the means for as full rehabilitation as possible.” Para.6 of the same reiterates para.2
and moves on to list the five forms of reparation: restitution, compensation, rebabilitation, satisfaction and guarantee of
non-repetition.

% David Sloss (ed.), The Role of Domestic Courts in Treaty Enforcement: A Comparative Study, Cambridge University
Press, 2009 [hereinafter Sloss], P. 49.

0 Supra, note 57, P. 38. See also, Principle 22 of the Basic Principles, cited at #27 above, also list what satisfaction may
include.
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formal apology, a declaratory judgment” or anottegpropriate modality depending on
individual circumstance of the case as it happéfi$ie declaration of wrongfulness of the act by
a court, a tribunal or some other competent statdy forms the most important part of
satisfaction as reparatié.

Last, guarantees of non-repetition are of limitekvance where as noted above, breach of the
rights to liberty is inevitable. Nevertheless, therantees comprise broad structural measures of
a policy nature such as institutional reforms agniat, inter alia, strengthening judicial
independence, the protection of human rights defieradhe promotion of human rights standards
in public service, law enforcement, the media, stduand psychological and social servites.
This is, indeed, the manifestation of positive gation of a state to prevent violations. And it
may amount to a form of redress.

Standing alone, any one of the above mode of réparaay not present full redress for the
injury caused to a victim. However, the desirediltesf redress may well be enhanced when one
mode of reparation complements the other. The section will be devoted to the discussion of

the right to compensation, the aim this thesigis f

2.3 The Legal Framework of the Right to Compensation inHuman

Rights Instruments

Unlike treaty and customary obligations in inteioiaél law, which are generally reciprocal or
contractual in nature between treaty partners 8tagdes), human rights obligations have ‘the
purpose of guaranteeing the enjoyment of thosdsighd freedoms’ stipulated in the human
rights treatie$? While States are the natural duty bearers, indalislare the beneficiaries of the
rights and guarantees in the human rights instrgsndnis with this aim in mind that a number
of global and regional human rights treaties hax@vwed. This part is thus intended to address
the legal framework for the right to compensatibtha universal and regional levels with a view

to facilitate the discussion that will subsequerdtyme by showing the extent to which those

61 Tbid. Thus, any court or tribunal which has jutisdiction over a dispute has the authority to make a declaration of its
findings, as a necessaty part of the judicial process, and a declaration may sometimes act as another forms of reparation,
or it may be the only remedy sought. In some instances, therefore, a finding of a violation could in itself be sufficient
‘just satisfaction’.
2 Ibid. See also, Malcolm N. Shaw QC, International Law, Fifth Edition, Oxford University Press, 2003, P.719.
93 Supra, note 47, Principle 23.
64 Shelton, supra note 28, P. 47.
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norms may influence domestic legislations and Staibligations toward their citizens at the

domestic level.

2.3.1 The Universal Declaration of Human Rights (UDHR)

As a declaration as it is, the UDHR is a soft lawhaut binding force. No matter how, it is
proclaimed to be ‘a common standard of achieverfmnall peoples and nation®.This has
also been affirmed by a number of treaties thakehswbsequently come into existence. The
preambles of these subsequent international humgus rinstruments make reference to the
human rights ideals in the documé&htvioreover, its principles/norms have been incorfesta
into the constitutions of more than 185 nations rieihe United Nations (UNY. Arguably so
too, the UDHR is believed to have achieved theustaf customary international law because
people regard it “as a common standard of achiemerfe all people and all nation§®”

Therefore, the UDHR is of significant importancestandard setting in the field of human rights.

When it comes to the issue under consideration,rigi® to liberty is guaranteed in two
provisions of the UDHR: ‘Everyone has the rightlife, liberty and security of person’, in
Article 3 and ‘No one shall be subjected to arbjtrarrest, detention or exile’ in Article 8.
Further, the Declaration stipulates the right oéryone to an ‘effective remedy by competent
national tribunals for acts violating the fundanamights granted him by the constitution or by
law’.”® Even though this remedy may be construed as toidaccompensation, it does not,
anyhow, make mention of the possible compensatmedy in the event of violation by States
of their primary obligation to respect and protét right to personal liberty. These were rather

subsequently transferred into Articles 9 of the REC which guarantees liberty and security of

% The UDHR, Eighth recital.

% See Preambles of the International Covenant on Civil and Political Rights (ICCPR), International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD), Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW), Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT), and many other human rights treaties mention in their preambles the Universal
Declaration of Human Rights as a source of authority and inspiration.

67 A Short History of Human Rights, available at: http://wwwl.umn.edu/humantts/.../hereandnow..., accessed on
10/11/2013.

%8 Tbid.

9 Universal Declaration of Human Rights, adopted under General Assembly Resolution 217(iii), UN. GA OR, 3t
Session, 183 Plenary Meeting (1948).

70 1d., Article 8.
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person and prohibits arbitrary deprivation therearid provide for an enforceable right to

compensation in the event of breach of the right.
2.3.2 The International Covenant on Civil and Political Rights (ICCPR)

The ICCPR is one of the three instruments knowetttey as the ‘International Bill of Right§'.
The original intention of the international commiynvas to transform the UDHR into a binding
instrument. However, the ideological divide betwée® Western and the Eastern Blocs did not
allow the transformation of the UDHR from a nondiimg resolution into a legally binding
agreemenf? As a result, the ICCPR was born twin with the ICESand came up with the
categories of rights which, unlike the rights untter ICESCR, were thought to be implemented
with some immediacy? As of this year (i.e., April, 2014), the ICCPR Halsignatories and 168
parties’ This is an indication that the Covenant is of deptally worldwide application,
occasionally referred to as one of the ‘UN’s unsatrinstruments’> Ethiopia is also a State
party to the Covenant as from 11 June 1893n top of that, many of the Covenant rights have
found their way into Chapter three of the FDRE Qituson. This overarching state of affairs

makes it relevant to consider the instrument here.

One of the most fundamental rights that has beeengilue recognition under the ICCPR is the
right to physical liberty. On the other hand, tlemeral obligation to ensure to all individuals the
rights recognized in the Covenant, established rticles 2 and 3 of the same, requires that
States Parties take all necessary steps to enadlg person to enjoy those rights. Apart from
this, the Covenant itself spells out some spedigal steps to be taken to ensure the enjoyment
by individuals, the beneficiaries, of the respextights. Where that fails, Article 9(5) of the
Covenant requires that victims of unlawful arrestietention “shall have an enforceable right to

" Alex Conte, Defining Civil and Political Rights: The Jurisprudence of the UN Human Rights Committee (2°¢ ed.),
Asgate, 2009 [hereinafter Conte], P.1. The other two instruments that constitute the International Bill of Rights ate the
Universal Declaration of Human Rights (the UDHR) and the International Covenant on Economic, Social and Cultural
Rights (the ICESCR).

21d., P.2.

73 Ibid. Unlike the civil and political rights, the economic, social and cultural rights were believed to be implemented
progressively and programmatically depending upon the resources available to each State.

4 International Covenant on Civil and Political Rights-Wikipedia...available at:
http://www.en.wikipedia.org/.../International Covena..., accessed on 20/11/2013.

7> Supra, note 51 at 3.

76 International Covenant on Civil and Political Rights-United.. ., available at:
http://www.treaties.un.org/.../viewdetails.aspx?..., accessed on 20/11/2013.
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compensation.” Similarly, Article 14(6) providesrfthe right to compensation “according to
law” in certain cases of miscarriage of justiéélhe State parties to the Covenant must thus
foster conditions to enable persons who are unliywieprived of their liberty to gain access to
an effective remedy including compensation. InGeneral Comment No.31, the Human Rights
Committee has further elaborated that the obligatib States Parties under Article 2(3) of the
Covenant is two-fold: i) affording effective protmm of Covenant rights, and ii) ensuring
individuals that they have accessible and effectaraedies to vindicate those rightsin this
respect, the Committee is insightful of the roledoimestic players. It attaches an important
weight to ‘States Parties’ establishing appropriat#icial and administrative mechanisms for
addressing claims of rights violations under doiodatv.’”® Plainly, the Covenant also requires

the State Parties to enact domestic legislatiomhisrgoal to be achievéd.

In sum, the principle that unlawful infringementaiman rights requires compensation is well
established in international law. The rights toedfiective remedies for victims of human rights
violations in Article 2(3) in general and the rigbtan enforceable compensation for victims of
unlawful arrest or detention in Article 9(5) as at ‘wrongful conviction’ in Article 14(6)
enshrined in the ICCPR affirm this position of mi@tional human rights law. Moreover, the
Human Rights Committee is of the view that the trigha remedy guaranteed in the Covenant
has been recognized as non-derog&blEollowing this line of argument would yield the

conclusion that all State Parties to the ICCPR hhgeobligation to provide an effective remedy

77 Anja Seibert-Fohr, Domestic Implementation of the International Covenant on Civil and Political Rights Pursuant to
its article 2 para.2, available at: http://www.mpil.de/.../pdfl /mpunyb seibert ...,P.455, accessed on 21/11/2013. Sce
also, Articles 9(5) and 14(6) reproduced in Sections 3.3.2.3.2.1 and 3.3.2.3.2.2 of this work. Article 2(3) of the ICCPR is
reproduced as follows:

Article 2(3)

Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective
remedy, notwithstanding that the violation has been committed by persons acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined by competent
judicial, administrative or legislative authorities, or by any other competent authority provided for by the legal
system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

78 Supra, note 25, para.15.

7 Ibid.

80 The ICCPR, Atticle 2(2).

81 Supra, note 57, P.13. See also, CCPR General Comment No. 29: Article 4: Derogations duting a State of Emergency,

Adopted at the Seventy-second Session of the Human Rights Committee, on 31 August 2001

CCPR/C/21/Rev.1/Add.11, para.14.
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to victims of human rights violations at all timasd under all circumstances. And whenever
those State Parties to the First Optional Protéaibto do this at the domestic level, individuals
are entitled to bring the matter to the attentibithe Committee on Civil and Political Rights
(CCPR)* The duty to provide effective domestic remedyiisding on all State Parties to the
Covenant, irrespective of whether or not they hadied the Optional Protocol. In other words,
all State Parties to the ICCPR are bound to prodmi@estic remedies for breach of Covenant
rights. While the First Optional Protocol offerstins of breach of human rights one additional
chance to seek justice from the Human Rights Cotamitthe obligation to afford domestic
remedies is commonly shared by all parties to @€RR. Indeed, in ensuring compliance, the
role of the other compliance monitoring mechaniamder the Covenant should not also be

undermined®

2.3.3 The European Convention for the Protection of HumanRights
and Fundamental Freedoms (ECHR)

The European Convention on Human Rights is théregional binding human rights instrument
to follow the Universal Declaration of Human RightsThe drafters of the Convention are
cognizant of the importance of a remedy as a camplio the substantive rights provided in the
Convention. Accordingly, it modeled its remediabyision on Article 8 of the UDHR. Imposing

a general obligation, Article 1 of the Conventioroypdes that the High Contracting Parties
“shall secure to everyone within their jurisdictsothe rights and freedoms defined in Section |
of the Convention® Consequently, they are required to provide everyshose rights and

freedoms guaranteed by the Convention have bedatedowith “an effective remedy before a

national authority not withstanding that the vimathas been committed by persons acting in an

82 Optional Protocol to the International Covenant on Civil and Political Rights, Adopted and opened for signature,
ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966, entry into force 23
March 1976, Article 1. See also, Conte, infra note 70, P.277: Neither the ICCPR nor its First Optional Protocol
expressly provides the Human Rights Committee with the jurisdiction to award remedies. Nonetheless, where a State is
found in breach of its obligations, it is normally required by the HRC to undertake remedial action, which may include:
modifying its domestic law; commuting a criminal sentence and/or releasing a detained person;...; as well as
prosecuting, trying and punishing the culprits; protecting a victim from threats and/or intimidation from members of
security forces; or providing restitution or compensation to victims.

83 One such supervisory mechanism under the ICCPR is State Reporting Procedure under Article 40.
84 Buropean Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, 213 U.N.
T.S. 221.
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official capacity.®® [S]imilar to Article 2(3)(a) of the ICCPR, actirig an official capacity does
not dispense the human rights violator of the datynake the damage good. However, Article
13 of the European Convention has often been esfary as the most obscure provision in the
Conventiort® With a view to shade light on such doubt, the eem Committee of Ministers
reinforced Article 13 of the Convention with a remmendation adopted in 1984 that calls on all
Council of Europe member states to provide remediegiovernmental wrong$”’ In particular,
Principle V of the commentary indicates that ‘thetim must be compensated for all the damage
resulting from the wrongful act which can be assess terms of money® Thus, it is submitted
that Article 13 is linked to higher Convention pmdtion, inter alia, the requirement of
compensation for unlawful arrest in Article 5(5) tie Convention. Here, the European
Convention on Human Rights, a seminal treaty inetiing individual rights against nations,
provides a remedy for wrongful conviction that igwally identical to that provided by Article
14(6) of the ICCPR.

Moreover, Article 3 of Protocol No.7 to the EurapeConvention guarantees the right to
compensation of a person who has been convicted aiminal offence which he/she did not
commit® Article 5(4) of the Convention also provides imgamtt judicial guarantees with regard

to all deprivations of liberty.

2.3.4 The American Convention on Human Rights (ACHR)

To begin with, the American Declaration of the Rgyland Duties of Man guarantees every
person the right to resort to the courts to ensespect for legal rights and to obtain protection
from acts of authority that violate any fundamentahstitutional right8° Having come into

force 30 years after the Declaration, the Ameri€Canvention on Human Rights also strengthens

85 1d., Article 13.
86 Shelton, supra note 48, P. 22.
87 Ibid.
8 1d., P.23.
8 Protocol No.7 to the European Convention for the Protection of Human Rights and Fundamental Freedoms,
Strasbourg, 22.X1.1984:
Article 3: Compensation for wrongful conviction
When a person has by a final decision been convicted of a criminal offence and when subsequently his conviction has been reversed, or he has
been pardoned, on the ground that a new or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person who
bas suffered punishment as a result of such conviction shall be compensated according to the law or the practice of the State concerned, unless it
is proved that the nondisclosure of the unknown fact in time is wholly or partly attributable to him.
% American Declaration of the Rights and Duties of Man, 2 May 1948, O.A.S. Res. XXX, adopted by the Ninth
International Conference of American States (1948), Article XVII.
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the same guarantee by entitling everyone to effeatecourse for protection against acts that
violate the fundamental rights recognized by thastitution ‘or laws of the state or by the
Convention’, even where the act is committed byspes acting in the course of their official
duties®™ More specifically, Article 7(1) of the American @eention on Human Rights
guarantees a person’s right to “liberty” and “ségtr What is odd, unlike the two instruments
previously discussed, the Convention lacks a sigepifovision for compensation in case of
arbitrary detention. Article 10 of the Conventioenely stipulates: “Every person has the right to
be compensated in accordance with the law in tle@tewve has been sentenced by a final judg-

ment through a miscarriage of justice.”

2.3.5 The African Charter on Human and Peoples’ Rights (XHPR)

The African regional human rights system is the ngast of its European and American
counterparts. As for the European and American HurRghts Conventions, the African
Charter on Human and Peoples’ Rights (hereinattgrmed to as the African Charter or the
Charter), also guarantees the right to libéftirticle 6 of the Charter has this to say:

Every individual shall have the right to libertydto the security of his person. No one

may be deprived of his freedom except for reasodscanditions previously laid down

by law. In particular, no one may be arbitrarilyrasted or detained.
As it stands, the second sentence of this proviseems to regard any form of deprivation of
liberty as legitimate insofar as it conforms to themestic laws of the States Parties to the
Charter. Thanks for the inclusion of the term “ably” in the last sentence; one should not be
tempted to be misled pursuing this seemingly sefédting interpretation. The word “arbitrary”
expands the protection under the provision beyonteee requirement of lawfulness implicated
in the second limb of the above provision. Withpess to the interpretation of Article 9(5) of the
ICCPR, it has been asserted that the word “arlgitrar the provision imposes a higher

international standard upon the content of domdais>® So, if the word “arbitrary” in the last

91 American Convention on Human Rights, 22 November 1969, in force 18 July 1969, OEA/ser../V/11.23, doc.21
rev.6(1979), Article 25.

92 African Chatter on Human and Peoples Rights, Adopted in Nairobi June 27, 1981, Entered into Force October 21,
1986.

%Laurent Marcoux, Jr., Protection from Arbitrary Arrest and Detention Under International Law, Boston College
International and Comparative Law Review, Vol.5/Issue 2, 1982, P.6-7, available at
http://www.lawdigitalcommons.bc.edu/.../viewconten..., accessed on 25/11/2013. See also, Ibid., P.366: After an

exhaustive survey of laws and practices at the global, regional and national levels, the United Nations Committee on the
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limb of Article 6 of the Charter simply means “unfal”, then the prohibition in the same
provision would not apply to any lawful governmdraation, regardless of how oppressive the
action, if it conformed with domestic la¥. Such an approach would be discarded for it would
essentially allow each state, through its own daimdaw, to determine the scope of an

individual's right to freedom from arrest or deiient®

As far as remedies are concerned, Article 7 ofGharter guarantees every individual the right
to have his cause heard, including the ‘right toappeal to competent national organs against
acts violating his fundamental rights as recognizedl guaranteed by conventions, laws,
regulations and customs in force’. This provisiaesl not specifically provide for the right to
compensation in the event of breach of the rightiierty. On the other hand, the Charter
recognizes the ‘right to an adequate compensatioregard to the spoliation of resources of a
dispossessed peopf&From this, if damage resulting from spoliationre$ources is to be made
good by way of compensation, there would be noareagy breach of the right to liberty under
Article 6 of the Charter not be compensated. Thkisedion is in line with paragraph 8 of the
preamble of the Charter which clearly states thionoof indivisibility, interdependence and

interrelatedness of all human rights.

2.4 Survey of the Experiences in Some Jurisdictions
2.4.1 USA

The U.S. Constitution expressly states in Articletvat “all Treaties made, or which shall be
made, under the Authority of the United States|ldf@the supreme Law of the LaRd.On its
face, the language of this provision seems to sigtet the U.S. is a purely monist legal

system, all treaties having the legal force onditsnestic plané® However, it is practically a

Study of the Right of Everyone to be Free from Arbitrary Arrest, Detention and Exile (United Nations Committee)

concluded that" 'arbitrary' is not synonymous with 'illegal' and ... the former signifies more than the latter. It seems clear
that, while an illegal arrest or detention is almost always arbitrary, an arrest or detention which is in accordance with law
may nevertheless be arbitrary." Accordingly, the Committee adopted the following definition of "arbitrary": "Arrest or
detention is arbitrary if it is (a) on grounds or in accordance with procedures other than those established by law or (b)
under the provisions of a law, the putpose of which is incompatible with the right to liberty and security of petson."

94 Ibid. Application by analogy of the interpretation by the Committee of the word “arbitrary” under Article 9(1) of the
ICCPR to a similar guarantee provided under Article 6 of the African Charter.

% Ibid.

% Ametican Convention on Human Rights, Article 21.

97 Sloss, supra note 59, P. 33. See also, United States Constitution, available at: http://www.usconstitution.net/const.pdf
8 Tbid.
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hybrid monist and judicial decisions bifurcatesaties as self-executing and non-self-
executing’® Whereas the former are considered to automatibale legal force in the domestic
legal system, the latter can have such a force iartlye presence of implementing legislatiGh.
Moreover, the U.S. courts distinguish between galt@nd horizontal application of treaty-based
claims. Although domestic courts have the authdatgpply treaties directly in some cases, they
rarely use their judicial power to remedy treatglaiions committed by government acttts.
That is, U.S. courts grant remedies to individugEming against private actors and avoid

holding government accountable for treaty violagion

Indeed, the United States was not happy at theebutith the way Article 9(5) of the ICCPR
was framed. Thus, it resorted to acts that it kellewould compromise the message the
provision attempts to convey. For this, it proposed the words “enforceable right to
compensation” with a mere “right of action for caengation” but the proposal was reject®d.
Its reluctance to recognize the right to compensatias further reflected in the understanding it
proffered for Articles 9(5) and 14(6) of the ICCPR.

Against all these odds, the statement the ex-Ryesaf the U.S.A, G.W. Bush once made merits
considering:
Because one of the main sources of atiomal unity is our belief in equal justice,
we need to make sure Americans of all races ankigraands have confidence in the

system that provides justice. In America, we maitentloubly sure no person is held

9 Ibid.

100 Thid.

101 1d., P.8. Where government actors are brought before them as defendants, U.S. courts frequently avoid holding
government actors accountable for treaty violations by adopting an interpretive methodology that favors the
government’s interpretation of a treaty or by applying judicial avoidance doctrines to refrain from deciding the merits of
a treaty-based claim.

102 Naomi Roht-Arriaza (ed.), Impunity and Human Rights in International Law and Practice, Oxford University Press,
1995, P.37.

13-, Alone in the World: The United States’ Failure to Observe the International Human Right to Compensation
for Wrongful Conviction, Emory International Law Review, P. 1622, available at http://www.law.emory.edu/.../Cost...,
accessed on 26/11/2013.

The U.S. understanding (reservations) of Articles 9(5) and 14(6) of the ICCPR reads: [T]he United States understands
the right to compensation referred to in articles 9 (5) and 14 (6) to require the provision of effective and enforceable

mechanisms by which a victim of an unlawful arrest or detention or a miscarriage of justice may seek and, where
justified, obtain compensation from either the responsible individual or the appropriate governmental entity.
Entitlement to compensation may be subject to the reasonable requirements of domestic law.
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to account for a crime he or she did not commitywsoare dramatically expanding

the use of DNA evidence to prevent wrongful coiovict?
Here again, even as the United States is at tleéréot of using DNA technology to re-examine
closed cases, U.S. policy and legislation to enshesright to compensation for wrongful
conviction is disputed to be among the pooreshéwtorld®® For this reason, some contend that
President Bush'’s promise to prevent wrongful cotrmicmust be coupled with a commitment to

provide adequate compensation to those who stififetsupreme injustice"®
2.4.2 United Kingdom (UK)

The United Kingdom is a dualist state in which $five incorporation is a requirement for a
treaty to have legal force within the domestic leggstem!®’ In the absence of legislation
incorporating treaties into domestic laws, domesigrts in the UK never apply treaties directly
as law'® However, judicial activism has enabled the cotetsroutinely grant remedies to
victims of violation of treaty-based rights eithby applying a statute that was enacted to
implement a treaty or by interpreting it to conforto treaty obligations codified in
unincorporated treafy®

With regard to wrongful conviction, the United Kohgm is considered as a leading example for
its direct incorporation and implementation of tight to compensation under Article 14(6) of
the ICCPR into its domestic latd? To this end, Section 133 of the U.K’s Criminal tiees Act
provides:
[W]hen a person has been convicted ofiminal offence and when subsequently his
conviction has been reversed or he has been patdonghe ground that a new or

newly discovered fact shows beyond reasonable dthdit there has been a

104 Supra, note 97, P.1617: President George W. Bush, State of the Union Address, Feb.2, 2005.

105 1d., P.18.

106 Tbid. See also, Undoing Time: A Proposal for Compensation for Wrongful Imprisonment of Innocent Individuals,
Committee on Capital Punishment and Committee on Corrections, New York City Bar Association, October 2010,

P.6, available at: http://www.digitalcommons.law.wne.edu/.../vol34/.../ ... Save the question of adequacy,

currently, in the United States, Statutes governing compensation for wrongfully imprisoned individuals have
been enacted by 24 states, the District of Columbia, and the federal government.
107 Sloss, supra note 59, P. 17.
108 Thid.
109 Ihid.
110 Supra, note 118, P.1622. Incorporation into the domestic law of Article 14(6) of the ICCPR is believed to be the
most direct and effective way of enforcing the right to compensation in the event of wrongful conviction or miscarriage
of justice.
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miscarriage of justice, the Secretary of State Islpgly compensation for the
miscarriage of justice to the person who has satfgsunishment as a result . *'*,

In addition to providing an exoneree with the optto have his/her case reviewed/reversed, this
above Section creates an enforceable right to cosapen for the damage he/she sustained as a
result of the wrongful convictioh? At times, some critics have voiced concern that
“‘incorporating the right directly into domestic lawould create a flood of application for
compensation*!® But such fears remained superfluous as the peactier two decades has

proved no horde of unusual compensation claimeeritk

The other important point worth consideration is #pplication of the European Convention on
Human Rights in UK’s domestic jurisdiction. Thoutlfie ECHR was ratified by the UK as early
as in 1951, there had long been no domestic pmvifgr the enforcement of the private rights
created by the Convention contrary to Article 13ckirexpressly provides that there shall be “an
effective remedy before national authority” for amiplation of the ECHR.*® The then
government’s refusal to give domestic effect to tiglats of individuals guaranteed under the
Convention was premised on the assumption thaighits were well protected by the existing
common law and legislation, and if compensation jasified, this could always be givesx
gratia (out of grace)*® The UK maintained this position for about halfemtury. But the loss by
the UK of many cases before the European Courtush&h Rights eventually led it, in 1998, to
the incorporation of the ECHR into domestic lawgliding the provisions in Section 8 for courts

to give remedies (including, where appropriate, pensation) for breach of the ECHE.The

"1 Ibid. See also, Section 133 of the UK’ Criminal Justice Act (1988), available at:
http://www.logiclaw.co.uk/Acts/.../crimjust198... accessed on 26/11/2013.

112 Thid.

113 Sloss, supra note 59.

114 Thid.

15 1d., P. 486.

116 Thbid.

17 Ibid. See also, P.344-5, Section 8 of the Human Rights Act sets out a general power relating to any act or omission by

a public authority in breach of an individual’s civil liberties, allowing a court to “grant such relief or remedy, or make
such order, within its powers as it considers just and appropriate”. The availability and nature of remedies under this
provision takes the following features:

First, section 8(2) allows the courts to make an award of damages under the Act only if the court itself has the
jurisdiction to award compensation as a remedy and restricts such awards to civil proceedings.

Secondly, by virtue of section 8(3), damages are to be awarded only where they are necessary to afford ust satisfaction’
to the victim, taking into account all of the circumstances of the case including the availability or granting of any other
relief or remedy .
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Act does not formally make the ECHR part of doneelstw but requires courts and public bodies
to apply existing and future legislation “so as &&r possible” in a way “which is compatible
with” rights under the ECHR® So, the Convention has since influenced UK’s Gotatheed a

route of harmonization when it comes to the appibcaof domestic law that have bearings on

the rights guaranteed under the former.
2.4.3 India

India has the longest written constitution of arveseign country in the world? The
Constitution is the supreme law of Intfidand Article 21 of this Constitution provides thmat
one may be deprived of personal liberty except @iieg to procedure ‘established by lalf".
Here, the constitutional guarantee against depovadf liberty is very strict. This is evident in
the use of the ‘[s]trong word “established” whicheans “settled firmly” not wantonly, or
whimsically.”?* The Indian Constitution does not stop at the pofntecognizing fundamental
human rights. It moves on and guarantees the jaistiity of fundamental right$?*Accordingly,
the responsibility for the enforcement of the fumeatal rights lies with the Supreme Court by
virtue of Article 32 and with the High Court by wie of Article 226. The Supreme Court of
India heavily relies on the international humarhtiglaw in the interpretation of individual rights
provisions of the Indian Constitutidf® For example, it has invoked Article 9(5) of tt@OPR
to support its holding that “surviving family membeof individuals killed in police custody

have a constitutional right to monetary compensaté’

Finally, section 8(4) directs British courts to take into account the principles applied by the European Court in the award
of compensation under article 41 of the European Convention on Human Rights. Article 41 of the European
Convention on “just satisfaction” states: If the Court finds that there has been a violation of the Convention or the
Protocols thereto, and if the internal law of the High Contracting Patty concerned allows only partial reparation to be
made, the Court shall, if necessary, afford just satisfaction to the injured party.

18 1d., P.487.

19 The Constitution of India-Wikipedia, the free encyclopedia, available at:
http://www.en.wikipedia.otg/.../Constitution_of_Indi... The Constitution of India consists of 448 articles in 22 parts,
12 schedules and 118 amendments.

120 Tbid.

121'The Constitution of India, 1949, Article 21.

122 Thid.

125 Manoj Kumar Sinha, Role of the National Human Rights Commission of India in Protection of Human
Rights|hereinafter Kumar], available at: http://www.rwi.lu.se/pdf/seminar/manoj05.pdf, P.1, accessed on 21/10/2013.
124 Sloss, supra note 59, P.27.

125 Thid.
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With a view to help in the promotion and protectmihhuman rights guaranteed under national
and international instruments, the Government afidnestablished an independent National
Human Rights Commissioi® The Human Rights Commission is vested with bipaders and

it is actively engaged, and enormously assisted N&¥Os'?’ The jurisprudence of the
Commission with regard to remedies is praiseworBy.far, the practice of the Commission
reveals that it has directed huge amount of congimms for breach of human rights of
individuals entrenched in the national laws, inahgdthe Constitution, and international
instruments?® Save this strong side, the Commission is not withtmitation. As its
institutional shortcoming, the Commission is enddweth only recommendatory power and its
recommendations are not binditfd.One may thus be tempted to question the powehef t
Commission to direct compensation as far-fetchesl &ut the fact on the ground is this: ‘[ijn
most of the cases recommendations of the Commidsawe been complied with by the
concerned government or authority, as is appanmenh fthe prosecutions of several police
officials, and the compensation awarded to victimearious cases° Therefore, the practice of
Indian Human Rights Commission has much to lendwdiman rights commissions of other

jurisdictions such as ours.

2.4.4 Australia

Australia is categorized as the only country amtrg western nations in not having bill of
rights!3! By the same token, it does not have compensatatnts in cases such as wrongful
convictions, with the exception of the Australiaap@al Territory (ACT)**?* Moreover, Australia

is a strict dualist state, and a treaty does ne¢ thegal force within its legal system save theecas

of incorporation by way of legislatioi® The sum effect of the above two phenomenon imply
that victims of breach of the right to physicaldity (the writer’'s point of concern) are placed in

a disadvantaged position insofar as compensatorgag is concerned. This is because wrongful

126 Manoj, supra note 123. The Commission came into effect on 12 October 1993, by virtue of the Protection of Human
Rights Act 1993.

1271d., P.3. See also, Section 3 of the Protection of Human Rights Act of 1993.

128 1d., P.7.

129 1d., P.10.

130 Thid.

131 Conte, supra note 71, P.316.

132 Thid.

133 Sloss, supra note 59, P.17.
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convictions obviously occur in Australia as theyidather jurisdictions whereas the consequent
victims have nostatutory rightto compensatioft’ This has left the victims at the mercy of the
State. As in other common law jurisdictions, onepensatory remedy available in Australia for
wrongfully convicted individuals is thugx gratig “out of grace” paymentS® Without
compensation legislation, the recourse availablexonerees is thus to “apply for ex gratia
awards, file a tort claim against liable parties,poopose an individualized compensation bill
through parliament®®® Though ex gratia payment is commonly applied wstfalia, state
officials are reluctant to recognize it as a righhis is evident in the reasons they provide to
award ex gratia payments. The reasons so provalethfo the following categories: ‘i) award
without explanation; ii) award as gift to ease &idan; iii) award to express regret; and iv)
award to rectify injustice or correct mistakestuof state or state miscondutt. From this, ex
gratia payment is not brought into effect immediat€his problem is inherent in the fact that ex
gratia payment is not recognized as a right thagctly arises from the breach of the primary

right to liberty.
2.4.5 Germany and the Netherlands

In both Germany and the Netherlands, domestic squlaty an active role in treaty enforcement,
and in effect, promote the State’s compliance wigaty obligations®® The courts do provide
remedies for individual victims of breach of tresigsed primary right§® The legal systems in
the two jurisdictions generally exhibit the follavg three feature¥® (1) many treaties form part
of the domestic legal system; (2) domestic cowrtognize both the direct effect of treaties in
the domestic law and the standing of individualgtmke these treaties before domestic courts;
and (3) courts often apply treaties indirectly tarrhonize domestic law with the States’

international obligations.

134 Conte, supra note 71, P.111.
135 Rachel Dioso-Villa, Without Legal Obligation: Compensating the Wrongfully Convicted in Australia, P.1, available at:
http://www.albanvlawreview.org/.../75.3. ..., accessed on 28,/09/2013.

136 Tbid. See p. 2, Ex gratia payments are a viable option for most exonerees who do not have the resources or political
influence to pursue private lawsuits or draft a personalized bill. However, without guidelines for decision-makers or
transparency in the process of awarding and allocating funds, ex gratia awards are often criticized as inadequate and
arbitrary.

B71d., P.11.

138 Sloss, supra note 59, P.7.

139 Ibid.

1401d., P.9.
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Judicial practice in the above two jurisdictionghiss consistent with the principle that “private
parties who are harmed by a violation of theirtydzsed primary rights are ordinarily entitled
to a judicial remedy for the harm they suffét*.Courts of these jurisdictions play significant
roles in enforcing the rights of individuals ensled in the ECHR. Notably, they award
compensation to individuals, as provided in Artis(&) of the ECHR, where governments of the

respective jurisdictions are found to have violateglright to liberty*?
2.4.6 South Africa

South Africa has seen a new era of democratic ondlér the coming into force of the 1996
Constitution™*® In a stark contrast to the prevailing attitudeinigithe Apartheid South Africa,
the Constitution has given important place to tbedamental rights of individuals. Some
provisions of the Constitution are also devotedptving the way to the application of
international treaties in the domestic legal systéie country. To this effect, Section 231(4) of
the Constitution provides: “Any international agresnt becomes law in the Republic when it is
enacted into law by national legislation; but &-s@kecuting provision of an agreement that has
been approved by Parliament is law in the Repubiless it is inconsistent with the Constitution
or an Act of Parliament** This very provision conveys two different messagegarding the
domestic effect of international treaties. Wherhasfirst clause suggests the South African legal
system to be largely dualist one, the second clausédes for the automatic incorporation of
some treaties, which are regarded as ‘self-exagutinto domestic law apart from legislative

approval of the treaty itself?

The institutional framework set in place to enfotiee rights of individuals under the constitution

and international human rights instruments alsmett one’s attention. Similar to that of the

4 1d, P.13.

142 Thid.

143 Constitution of the Republic of South Africa, 1996. See also,
http://www.en.wikipedia.org/.../Constitution of Sout... The Constitution was formerly numbered as “Act No. 108 of

1996”. Regarding this way of citing the constitution, many jurists ventured their objection that it equates the
Constitution with other acts of parliament whereas the constitution was not. This suggestion of the jurists was put into
effect and now the Constitution is referred to as cited above.

144 Ibid. See also, David, supra note 58, P.25. Besides, see also See also, infra note 124, P.15: The provision in section
39(1)(b) that courts ‘must consider international law when interpreting the Bill of Rights’ is the most important provision
on the influence of international law on domestic law in the South African Constitution.

145 Sloss, supra note 59, P. 25. However, David Sloss himself has concluded that whether those treaties that are regarded
as self-executing can apply automatically has not been tested in practice.
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Indian Supreme Court, the South African ConstinaicCourt has relied heavily on international
human rights norms in the interpretation of the €lvation. It has often resorted to such norms
to support its holdingsjnter alia, that the death penalty and corporal punishmeet ar
unconstitutional, and that the state may not ingpria person for failure to pay a défit Most
importantly, the Constitutional Court has also reébd right to compensation for unlawful
imprisonment into Section 8 of the Constitution laeawith freedom and security of person
“‘even though there is no provision in the Bill oigRts which provides for compensation for
violations of its provisions**’ The Court added that “South Africa also bearsraernational
obligation in this regard in terms of Article 9@&)the ICCPR™*®

2.4.7 Uganda

On 8" October 1995, Uganda promulgated a new Constitwtioich was the first in the country
to have been prepared through the genuine corisnltat the Ugandan peoplé®. Because the
constitution heralded the end of the era of dictdtip, the Ugandans consider it their symbol of
pride!®® As the history of dictatorship which was charaeest by arbitrary arrest, detention
without trial, torture and brutal repression withpunity on the part of security organ was in
their fresh memory, the people had taken seriolmith the substantive content of the
Constitution and the institutional mechanism of itanng compliancé>* Unlike many other

constitutions, the Ugandan Constitution is not t@dito the recognition of fundamental human

16 1d., P.27.
147 Magnus Killander (edr.), International Law and Domestic Human Rights Litigation in Africa, Pretoria University Law
Press, PULP, 2010, P.13. Sce also, Zealand v Minister of Justice and Constitutional Development and Another (CCT54/07) [2008].
This decision is available at: http://www.saflii.org/za/cases/ZACC/2008/3.html On 24 January 1997, Jonathan
Zealand was charged in a regional South African court with murder, rape and assault (‘the original charges’). The case
was postponed several times, with Zealand remanded in custody. On 15 May 1997, Zealand escaped. Subsequently, he
was arrested and charged with the original charges plus for his escape. On 28 September 1998, he was convicted and
sentenced to 18 years of imprisonment. Following, he was moved into maximum security custody. On 23 August 1999,
his conviction was set aside on appeal. But due to the negligence on part of the registrar to communicate with him at
first and owing to various court orders, he was kept under maximum security as a convict until his withdrawal on 9
December 2004. With a view to redress this injustice, the South African Constitutional Court imported the right to
compensation under Article 9(5) of the ICCPR into section 8 of the South African Constitution.
ZACC 3 (11 March 2008).
148 Tbid.
149 Chris Maina Peter, Human Rights Commissions in Africa — Lessons and challenges, P.358, available at:
http://www.kas.de/.../Human Rights Africa/11..., accessed on 02/12/2013. See also, Constitution of the Republic of
Uganda, [As at 15% February 2006], 1995.
150 ibid
151 Tbid.
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rights and freedoms. It in addition provides fag tight to redress including compensation in the
event of violation of human rights guaranteed urtdlerConstitution. Article 23, which stands to
guarantee personal liberty states: “A person uhiiyvarrested, restricted or detained by any
other person or authority shall be entitled to cengation from that other person or authority
whether it is the State or an agency of the Statgher person or authority.” Here, the identity
or official position of the defendant is immateri@he Constitution then goes on to guarantee the
enforcement of this right by expressly empoweringrts in Article 50(1) which reads: “Any
person who claims that a fundamental or other rightfreedom guaranteed under this
Constitution has been infringed or threatenednigled to apply to a competent court for redress

which may include compensation”.

To conclude, in this chapter, attempts have beeaten@ generally show the legal framework of
the right to a remedy in human rights instrumentgéneral and the right to a compensatory
remedy in particular. The influence these instrurmexert on the domestic laws and institutions
has been surveyed having regard to a few jurisufisticonstitutional and treaty laws, and their
court system as well as their human rights commissiwhere appropriate. Particular attention
has been paid to the enforcement of treaties isetharisdictions and their constitutional

guarantees of human rights and remedies availalileei event of breach of the treaty-based or
constitutional right to liberty. In so doing, themahas been to discover how other jurisdictions
have managed to solve old problems such as oussalso intended to facilitate the discussions

in the chapter that follows.
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CHAPTER THREE

THE LEGAL FRAMEWORK OF COMPENSATORY REMEDIES FOR
BREACH OF THE RIGHT TO PHYSICAL LIBERTY IN ETHIOPIA

3.1 General Overview
As the outset, the title of this chapter presuppalke existence of the right to physical liberty th
breach of which warrants award of compensatory déese In fact, it is true that ‘there is no
legal remedy where there is no breach of a legak’riThis chapter therefore first addresses the
legal guarantees of the right to physical libenyler the Ethiopian Constitution and some few
ratified treaties. Then it goes on to assess speambes of breach of the right to physical liberty
in general as well as in the Ethiopian context.s®goently, efforts are made to examine the
possible legal avenues for an action for a comgenseemedy; and the law that forms the basis
of the cause of action for breach of the right toygical liberty for which an award of

compensation may be sought.

3.2 Breach of the Right to Physical Liberty

This section deals with some particular cases eaddr of the right to physical liberty, namely:

arbitrary arrest, arbitrary detention, pre-trialedgion/ denial of bail and wrongful conviction.

3.2.1 Arbitrary Arrest

The protection against ‘arbitrary arrest’ under Bi2RE Constitution is one of the fundamental
human rights guarantees of the Constitution. Tarbetth, the use of the word ‘arbitrary’ itself
offers more protection than the word ‘unlawful’ wowtherwise do. So well, it is submitted that
the ordinary meaning of “arbitrary” is not “unlavfu*®? The former is construed as broadly as
to include, but not limited to, the latter. As suéiticle 9(1) of the ICCPR which guarantees the
right to liberty and security of person has beeterpreted to emphasize the concern with
protection from ‘arbitrary laws’ in addition to ‘lawful acts’™®® In the light of this
interpretation, it seems appropriate to considdickr 17 of the FDRE Constitution vis-a-vis
Article 9(1) of the Covenant

152 Laurent Marcoux, Jt., Protection from Arbitrary Arrest and Detention Under International Law, 5 B.C. Int'l & Comp. L. Rev.

345 (1982), http://lawdigitalcommons.bc.edu/iclr /vol5/iss2/3, P.359.
153 Thid.
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Article 9(1) of the ICCPR

Everyone has the right to liberty aseturity of person. No one shall be subjected

to arbitrary arrest or detention. No one shall bepdived of his liberty except on

such grounds and in accordance with such procedasrare established by law.
Article 17 of the FDRE Constitution

(1)No one shall be deprived of his or her liberty gatocen such grounds and in

accordance with such procedure as are establislyddws.

(2) No person may be subjected toteaty arrest, and no person may be detained

without a charge or conviction against him.
The first sentence of Article 9(1) of the ICCPRatstg “everyone has the right to liberty and
security of person”,is missing from Article 17 of the FDRE Constitutio However, the
procedural requirements under Article 17 presuppgbseright to liberty’, i.e., the procedural
guarantee flows from the substantive right to kifp€the title of the Article is also about right to
liberty). The corollary to the fundamental right liberty is protection against arbitrary or
unlawful arrest or detention. This is clearly mastkd in both of the above provisions. Similar
to Article 9(1) of the ICCPR, Article 17(1) of théonstitution strictly requires deprivation of
liberty to comply with “such procedures as are l@gthed by law”. As to what constitutes
‘established law’ for the purpose of Article 17(hyust be understood broadly. This is because an
arrest or detention which is lawful may nonethelessrbitrary under international standars.
Therefore, procedures governing arrest and/or tleteras stipulated in Article 17(1) must

conform not only to domestic law, but also to ineronal standards.

As far as the protection against arbitrary arrestancerned the English version of Article 17(2)
of the Constitution is consistent with Article 9(dj the Covenant. However, the Amharic
version of the same provision diverges both fromEmglish version of the same and that of the
Covenant. When translated, the first limb of thehamc version of Article 17(2) reads: “No
person may be subjected to arrest except on sushngds and in accordance with such

procedures as are established by law...”(translatiore). The omission of the term “arbitrary”

154 Submission to the Victorian Parliament Law Reform Committee (VPLRC) Inquiry into Warrant Powers and

Procedures, P4, available at: www.humanrights.gov.au/sites/default/files/Wartant%20powers.pdf, accessed on
26/01/2013.
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in the Amharic version narrows the scope of théqmtion therein. The English version, which
prohibitsarbitrary arrest, on the other hand, affords a broader piotecConsistent with Article
9(1) of the ICCPR, the English version protectspaiisons against (acts of) arbitrary arrest as
well as arbitrary laws that may give rise to adoyrarrest. Though the Amharic version is the
final authority pursuant to Article 106 of the Canhdion, the English version may be preferred
when read together with Article 13(2) which, in amdatory manner, requires the interpretation
of fundamental rights and freedoms in Chapter 3icker 17 inclusive, to conformnter alia, to

the principles of International Covenant on Humaghis and international instruments adopted

by Ethiopia.

Furthermore, it is understandable that the guaeaunteler Article 17 of the FDRE Constitution
also goes beyond the requirement of lawfulness egridation of liberty and covers the
prohibition against arbitrary laws. This requiremean be deduced from the close reading of
Article 17 in conjunction with Articles 13(1) andq19 of the Constitution. Article 13(1) of the
Constitution imposes the responsibility and dutydepect the provisions of Chapter 3 on all
organs of Government, one of which is the legis@atBy virtue of the duty to respect, the
legislative organ must refrain from passing lawat theprive a person of his/her right to liberty.
If, however, the legislatures (of both Federal &tates) happen to enact such laws, they will be

of no effect in the terms of Article 9(1).

3.2.2 Arbitrary Detention

Similar to the protection against arbitrary arréise prohibition of arbitrary detention is one of
the most fundamental of all human rights guarantBesh the UDHR and the ICCPR affirm
such an assertion® Furthermore, Article 17(2) of the FDRE Constitatistrictly prohibits
detaining a person without a charge or convictigaimst him. In fact, the procedural
requirement under sub-article 1 of Article 17 malsio be observed in the course of leveling a

charge against and /or convicting a person suspécteave committed a crime.

Expounding on Article 9(1) of the ICCPR, which affe similar guarantee as Article 17(2) of
the Constitution, the Human Rights Committee hgdaied that the term ‘arbitrary’ in article

9(1) of the ICCPR is not only to be equated wittedgon which is ‘against the law’, but is to be

155 Beth Stephens, Judith Chomsky, Jennifer Green, Paul Hoffman and Michael Ratner, International Human Rights
Litigation in U.S. Courts (2™ Ed.), Martinus Nijhoff Publishers, 2008 [hereinafter Stephens], P.176.
See also, Articles 9 of the UDHR and 9(1) of the ICCPR.
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interpreted as more broadly as to include elemehisappropriateness, injustice and lack of
predictability’*® The Committee has further stated that any depadwaif a person’s liberty must
be subsequent to law, necessary, reasonable aedtadbitrarines$’ On top of that, it is
submitted that the aim of detention should be iegite. That is, detention will be arbitrary
because of elements of injustice, inappropriatenegsgasonableness or indeterminacy or if it is
‘not necessary in all the circumstances of the’carsaot a proportionate means to achieving a

legitimate aim™>®

3.2.3 Pre-trial Detention/ Denial of Ball

Personal liberty ‘is the rule, not the exceptibi'Put differently, “bail is rule, jail exceptiort®

The general rubric of international human rights Essert that pre-trial detention should be an

exception and as short as possible, and that bailld instead be granted, except in situations

where the likelihood exists that the accused waaldcond or destroy evidence, influence

witnesses, or flee from the jurisdiction of thet8tparty'®* To this end, the ICCPR constituted

one of the most important articulations on the trighbail*? The Covenant clearly states the

following:

Article 9(3)
Anyone arrested or detained on a criminal chargellshe brought promptly before a
judge or other officer authorized by law to exeecjadicial power and shall be entitled
to trial within a reasonable time or to release.shall not be the general rule that
persons awaiting trial shall be detained in custodyt release may be subject to
guarantees to appear for trial, at any other stagehe judicial proceedings, and, should
occasion arise, for execution of the judgments.

In the first place, this provision prohibits deientshort of judicial knowledge. It goes on to

prohibit detention of persons pending trial; paréely, excessive length of pre-trial detention.

156 Supra, note 154.
157 Conte, supra not 71, P.112.
158 Supra, note 154. See also, Human Rights Committee, .4 » Australia, Communication No. 560/1993, UN Doc,
CCPR//59/D/560/1993, 30 April 1997, Para. 9.2.
159 See, www.timesofmalta.com/.../Petsonal-libett...
160 See, www.thehindu.com/.../bail...rule...
161 Conte, supra note 71, P.122.
162 Melron C Nicol-Wilson, The Realisation of the Right to Bail in the Special Court for Sierra Leone: Problems and
Prospects, in African Human Rights Law Journal, Vol.7, No.2, JUTA, 2007 [hereinafter Nicol-Wilson], P.497.
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This is evident in the requirement thanyone arrested or detained...shall be entitled i@l tr
within a reasonable time or releds®n certain occasions, the Committee has furéxg@ressed

its concern whether the practices in certain categ®f criminal cases in some countries have
been in conformity with the entitlement to ‘trialthin a reasonable time or to release’ under the
provision:®® Stressing on the latter, the Human Rights Commitedé that the general rule is for

bail to be granted and that provisional releaseishaot be the exceptiofi?

Regional systems for the protection of human ridt#t¢e also enacted provisions dealing with
the right to bail. The European Convention for Bietection of Human Rights and Fundamental
Freedoms and the American Convention on Human Righavide, in a similar fashion, that
everyone arrested or detained shall be brought pitgnbefore a judge or other officer
authorized by law to exercise judicial power andllsbe entitled to trial within a reasonable time
or to release pending tridl> Unlike its European and American counterparts, Afiecan
Charter on Human and Peoples’ Rights does not inoate specific provision on the right to
bail. As a result, some contend that the Chartesdwt effectively protect human and peoples'
rights in Africa in this regard?®

A person arrested may be released on conditioribfAdtnen remand is granted. The question of
remand presupposes the lawfulness of the verytatrés submitted ‘that the question of bail is
a distinct and separate issue, which only comes ey when the arrest and detention are
lawful.”*®" Consequently, the persistence of a reasonablecsmsphat the person arrested has
committed an offence is a conditisme qua norfor the lawfulness of the continued detention,
but after a certain lapse of time it no longer ise®2°® In deciding whether the extension of
remand for more than four years by Russian Coueferé conviction ofKalashnikovhad
violated Article 5(3) of the ECHE® Obstruction of evidence, a ground relied upon bgsfan
courts to denKalashnikovbail was unanimously determined by judges of theogean Human

Rights Court to have lost its relevant and suffitieharacter during the course of his lengthy

163 Tbid.
164 Nicol-Wilson, supra, note 162.
165 Id., P.498.
166 Thid.
167 Alistair R. Mowbray, The Development of Positive Obligations under the European Convention on Human Rights
by the European Court of Human Rights, Hart Publishing, Oxford-Portland Oregon, 2004 [hereinafter Mowbray], P.80.
168 1d., P.81.
169 Tbid.
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detention:’® The reason submitted was that, as the investiygtimgressed, his ability to
obstruct the collection of evidence was correspuaglglireduced. Furthermore, the Court found
that the applicant’s period of pre-trial detentexteeded a reasonable time due to a poor quality
investigation which had delayed proceedings. TharCihus held a breach of Article 5(3) had
occurred:’* The decision of the Court has two issues to engfBe first is that the national
authorities must grant detainees bail unless ths¥ecogent public interest grounds for refusing
to release particular detainéé$.The second is that the domestic courts are ohligeduch
cases, to monitor the ongoing justification of theetainees’ detention and they cannot be held

on remand for more than a reasonable period of tffhe

Against this back ground, it now seems approptiateonsider the Ethiopian laws on bail. Seen
generally, the Ethiopian laws seem to be pro-HBaiAt the very initial stage of investigation, the
Criminal Procedure Code gives the investigatingceobfficer the discretion to release a person
arrested on the terms of bohd. Where the accused is not released on bond, he ppdy t the
court to be released on bail; and an applicatiorb&l may be granted by any colft.Further,
the application for bail is not subject to statofelimitation. Article 64(1) of the Ethiopian

Criminal Procedure Code affirms this assertion tayirsg that “a person under arrest may at any

170 Thid.

171 Ibid. Article 5(3) of the ECHR provides:
Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) of this Article shall be brought promptly before a judge
or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release pending
trial. Release may be conditioned by guarantees to appear for trial.

172 Mowbray, supra note 166 at 82.

173 Tbid.

174 See also, Simeneh Kiros Assefa, THE PRINCIPLE OF THE PRESUMPTION OF INNOCENCE AND ITS

CHALLENGES IN THE ETHIOPIAN CRIMINAL PROCESS, MIZAN LAW REVIEW Vol. 6 No.2, December

2012, P.280.

Simeneh emphasizes the following provisions of the Criminal Procedure Code as mostly in conformity with the spirit of

the Constitution. Articles 11-21 dealing with the initiation of investigation; and Articles 22-39 and 49-79 providing for
investigation and other police activities pending investigation, Articles 32-33 dealing with search and seizure, Articles
49-59 dealing with arrest and Articles 60-79 dealing with bail and remand, Articles 40-48 providing for the prosecution
of the suspect; and, finally, Articles 94-159 dealing with the trial of the case.

175 The Criminal Procedure Code of Ethiopia, Proclamation No.185 of 1961, Negarit Gazeta. Article 28(1) Code
provides: Article 28(1) states: “...zhe investigating police officer may in bis discretion release such person’ on bis executing a bond with or
without sureties that he will appear at such place, on such day and at such time as may be fixed by the police”.

176 Criminal Procedure Code, Article 28(2). Pursuant to this provision, an application for bail may be granted by any
court. If any court may grant bail, there would not be jurisdictional issue. In so doing, the Code seems to have intended
to ensure accessibility with the effect of minimizing pretrial detention where bail is allowed. However, this original
intention of the then legislature does not seem to apply exactly as intended as a result of the change in the state structure
from unitary to federal.
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time apply for bail’. Where bail has been refusgdsiich a court, the accused may take an
appeal from the decision. Moreover, persons wheeHasen convicted to have committed a
crime may be released on bail, in which case tleewon of the sentence of imprisonment shall
not commence before the court of appeal deliversudgment.’” Once bail has been granted,
the Criminal Procedure Code does not stipulatepthesibility of challenging the decision by
way of appeal.
With this, next will be considered some specifiopsions of the Criminal Procedure Code that
provide for the exceptional cases where bail magidreed.
Art. 67. -Bail not allowed

An application for bail shall not be allowed where:

(a) the applicant is of such nature that it is Wely, that he will comply with the

conditions laid down in the bail bond;

(b) the applicant, if set at liberty, is likely etommit other offences;

(c) the applicant is likely to interfere with wisees or tamper with the evidence.
Denial of bail under the above provision servegehaims: securing the appearance before a
court for trial of an applicant who would otherwiabscond, prevention of the applicant from
committing further crimes, and prohibition of thgpéicant from interfering with witnesses and
tampering with evidence. As the foregoing discussibave revealed, pre-trial detention is an
exception to the general rule of bail; thus, remahthe accused under this provision should not
exceed reasonable time required for investigatid®ihat constitutes reasonable time in each
particular case is to be determined having regardhé ‘special diligence’ the responsible
authorities display in the conduct of the procegsdinNhere the interest of justice so requires,
Article 19(4) of the FDRE Constitution requires tlemand in custody of an arrested person
under close judicial scrutiny. Such a remand mestdr a time strictly required to carry out the

necessary investigation’.

Pursuant to Article 59(3) of the Criminal Proced@ede, the court may remand a person in
custody up to the maximum of 14 days for a singlquest by authority in charge of the

investigation. There is no limit in this provisias to how many requests may be made to obtain
the extension of the remand. Neither is there fitkedtotal number of days the courts may grant

remand in custody. Even so, courts must ascertdiather the grounds relied on by the

177 Criminal Procedure Code, Article 188(2).
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investigation authorities would justify continuodsprivation of liberty (denial of bail). To this
end, the FDRE Constitution, in Article 19(4), statdhat the “court shall ensure that the
responsible law enforcement authorities carry dwe investigation respecting the arrested

person's right to a speedy trial”.

Article 19 also offers procedural guarantees tovgmé arbitrary detention. Sub-article 2 of this
Article requires the authority effecting the arrpstmptly to explain to those arrested the reasons
for their arrest in a language that they understdltere the arresting police officer or law
enforcer fails to bring them before a court witli& hours and provide reasons for their arrest,
the Constitution provides them with an inalienalight to petition the court to order their
physical releas&’®

Art. 63. - Principle.

() Whosoever has been arrested may be releasddibwhere the offence with which he
is charged does not carry the death penaltyigorous imprisonment for fifteen years
or more and where there is no possibilityhef person in respect of whom the offence
was committed dying.

(2) No person shall be released on bail unless & dntered into a bail bond, with or
without sureties, which, in the opinion of tlmurt, is sufficient to secure 'his
attendance at the court when so requiredpjoesr.

(3) Nothing in this Article shall affect the prowiss of Art. 67.

The second limb of sub-article 1 of the above krtias ever remained the most controversial
provision. Both the practitioners and academicihase divided among themselves on the
interpretation of the provision. The cause of thkt $n the stance between those persons boils
down to the use of conjunction ‘and’ in this fisstb-article. The proponents of the first position
argue that bail is denied ‘where the crime with abhithe person arrested is charged is
punishable with rigorous imprisonmefar fifteen years andmore and where there is the
possibility of the person in respect of whom th&eonte was committed dying’. Here, that the
crime carries 15 years of rigorous imprisonment #rat the victim is dying is a cumulative
requirement to refuse bail. For the proponentisfposition, since denial of bail is an exception

to the general rule of release on bail, and sixcem@ion has to be interpreted narrowly; such an

178 The FDRE Constitution, Article 19(4).
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interpretation will afford more protection than puing the otherwise construction. This position

is also welcomed under human rights instruments.

The proponents of the second position hold thatitices to deny bail either where the crime
with which a person has been charged carries ngonmprisonment of 15 years or maye
where the victim is dying. This second interpretatiaffords less protection than the first.
Following this interpretation, bail is not allowdéar crimes such as aggravated robbery, sexual
outrages committed on infants, attempt of aggravatamicide and the like. Given the lack of
consensus in the interpretation of the provisiaoklof uniformity in denying or granting bail is
inevitable. As a result, it is highly likely thaegsons who otherwise ought to be released on balil
remain in custody. Anyhow, it remains to be an ingat question to ask whether our courts,
while interpreting the provision either way, testagainst Ethiopia’s international obligation
under ratified human rights treaties.

3.2.4 Wrongful Conviction

The phrasavrongful convictioris sometimes used synonymously witiscarriage of justicé’®

In this study, the former is preferred to the latihis is because the latter is as broad as tercov
other types of injustice and errors of law rathemt errors of fa¢t®, which it is not the aim of
this study to deal with. For instance, it couldrbgarded as miscarriage of justice for the victim
and his/her family if an accused that is guilty gompunished* On the other hand, the term
wrongful convictionencompasses a restrictive definition of injustoel excludes cases such as
the above and many others. To mention, it doescawér such cases in which persons were
detained for long periods of time without ever Im@vbeen found guilty of anything; it also
excludes cases in which the initial conviction veagrturned due to procedural errors without

any determination of factual innocen¢e.

Most convictions, be it wrongful or genuine, leadmprisonment except a few cases where fine

is exclusively imposed as a punishment; or penalgonditionally suspended having regard to

179 C. Ronald Huff and Martin Killias (edrs.), WRONGFUL CONVICTION: International Perspectives on Miscarriages
of Justice, Temple University Press, Philadelphia, 2008, P.5.

180 Ihid.

181 Ihbid.

182 Tbid.
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the particular circumstance of the accused conyiteThe phrasevrongful convictionis self-
explanatory that it is about a conviction obtailmdmistake. Mistakes that lead to wrongful
convictions are inherent in any criminal justicesteyn. The leading causes of wrongful
convictions include “eyewitness misidentificatiomnreliable science, false confessions,
governmental misconduct, evidence obtained fronorménts and jailhouse snitches, and
ineffective assistance of couns&t*Conviction of an innocent individual may also beaited

because the evidence against him/her was fabricateerjured-®

The FDRE Constitution, in Articles 19 and 20, inofly safeguards persons arrested/accused
against factors that may lead to wrongful convitsit¥® But this very guarantee cannot be
absolute one. Mistakes that lead to wrongful camms inevitably occur as a byproduct of
criminal justice system. This is the problem of rgveriminal justice system, even that of

developed nations with advanced science of crimesitigation.

Studies in the United States show that hundredisdofiduals have been exonerated after being
convicted of crimes that they did not commit. Exatiens are even on the rise, partly due to
recent scientific advancements in DNA testtfigAccording to the Innocence Project, there have
been 238 exonerations due to DNA evidence; 170 bavarred between 2000 and 26G%bOf

the 238, 17 DNA exonerations occurred in death pecases after the exoneree served time on

183 The Criminal Code of the Federal Democratic Republic of Ethiopia 2004, Proclamation No.414/2004, Federal
Negarit Gazeta, 9% of May, 2005. See, Atrticle 190.

184 Undoing Time: A Proposal for Compensation for Wrongful Imprisonment of Innocent Individuals, Committee on
Capital Punishment and Committee on Corrections, New York City Bar Association, October 2010, available at:

http://www.digitalcommons.law.wne.edu/cgi/viewcontent.cgirarticle=1677..., P.2, accessed on January 11, 2014.

185 Daniel Layne, Compensation for Miscattiage of Justice, Internet Journal of Criminology, 2010, P.19.

186 The following provisions of the FDRE Constitution, in one way or the other, afford protection against wrongful
conviction. The right to prompt explanation of the reasons for their arrest (Article 19(1)), the right to remain silent
(Article 19(2)), the right to be brought before a court within 48 hours of their arrest (Article 19(3)), the right to petition
the court to order their physical release (babeas corpus) (Article 19(4)), the right not to be compelled to make confessions
and the inadmissibility of evidence obtained under coercion (Article 19(5)), the right to bail as a general rule (Article
19(6)), the right to a public trial by an ordinary court of law (Article 20(1)), the right to be informed with sufficient
particulars of the charge brought against them (Article 20(2)), the right to be presumed innocent (Article 20(3)), the right
to full access to any evidence presented against them and the right to confront them (Article 20(4)), the right to legal
representation (Article 20(5)), the right of appeal (Article 20(6)), and the right to request for assistance of interpreter
(Article 20(7)); all reinforce protection against wrongful convictions.

187 Supra, note 184 at 3.

188 Ihid.
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death row'® The project has also calculated the average lenfjtthe time served by an
exoneree to bel? years; a total of 2,968 yearsddry innocent peopl€® More striking, over
140 people have been exonerated and freed fromh deat since 1973, the most recent
exoneration beindReginald Griffin (No.143) on October 25, 201% These are people who
wrongfully served significant amount of years imspn cells.

The most immediate remedy for wrongfully convictead imprisoned individual is obtaining
physical freedom. Yet, wrongfully convicted indivals tend to serve longer sentences in prison
because of their inability to participate in beloaand rehabilitation programs that require them
to take accountability for their crimes and admiiltg'®> The continual affirmation of their
innocence preoccupies their times while incarcerated makes it difficult for them to exhibit
the degree of repentance expected of individual® \are truly guilty**® “[M]aintaining
innocence while incarcerated proves to be, as Demal/ Campbell describe, a “burden of
innocence”, by attracting the attention of the @misdministration as a threat to recidivistt.”

As a result, the situation of wrongfully convictedliividuals ends up even worse off than those

who are rightly convicted.

The above assertion is true particularly in coastsuch as ours where DNA technology is not
economically feasible to ascertain innocence, whaperopriate. Currently, the Ethiopian
criminal justice does not provide for a review wdgment. Unlike, the Civil Procedure Code, the
1960 Criminal Procedure Code does not provide friew of judgments even though,
subsequently to the judgment of conviction, a ned inportant matter such as forgery, perjury
or bribery, which was not within the knowledge bétaccused during the trial but later came to
render the conviction erroneous. Once the appeaseahausted, the hope of wrongfully
convicted individuals comes to rest with pardonc&ese request for pardon presupposes
acceptance of guilt, wrongfully convicted individsianay not be happy or succeed in pursuing
it. Even though they may succeed in obtaining pardeith all its ramifications, another

189 Thid.

190 1d., P.4.

191 See, Death Penalty: BREAKING: New death row exoneration!, available at:
http://www.deathpenalty.org/article.php?id=699 ,accessed on January 4, 2014.

192 Dioso-Villa, Rachel, Without Legal Obligation: Compensating the Wrongfully Convicted in Australia, Albany Law
Review, 2012, P.2, available at: http://www.thefreelibrary.com/ /print/PrintArticle.aspx?id=297426803

193 Tbid.
194 Ihid.
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additional burden would await exonerees. Pardol sbacancel their criminal record® This
makes it difficult for exoneree employees seekiogrfew jobs or ‘re-entering the work force
with long unexplained gaps in their work histori€8 Their chance of reinstatement to the post
before the conviction is also very minimal. Fostance, Article 27(1) (j) of the Labour
Proclamatio”’’ allows termination of contract of employment witihaotice on the ground of
“absence from work due to a sentence of imprisorirpassed against the worker for more than
30 days”.

Therefore, it is necessary and just for Ethiopiddgise compensation schemes so aatethe
burden of arbitrary arrest or detention, and wrahgbnvictions. As some succinctly put, a just
government cannot wrongfully deprive its citizerfsliberty without compensation (emphasis
added):®® The following quote offers a clear account of th&onale for compensating such
victims.
...Itis fully appropriate that the state providesmpensation. It is generally accepted that
mistakes are an inherent part of a large criminadtjce system. Given that society as a
whole accepts this risk of error in order to maintgublic safety, “the loss when [an
error] occurs should be borne by the community astele and not by the injured

individual alone.”**°

The problems associated with arbitrary arrest aerd®n, and wrongful convictions are
multifaceted. The times the victims are robbed urte circumstances cannot be reinstated.
Most of the victims, especially those who have sdra substantial amount of time in prison,
struggle to find housing and work after their reledrom prisorf® Therefore, the criminal
justice which stands to safeguard gblic interestshould not do injustice to the small innocent
segment of the larger public who happen to falhwitthe domain of criminal suspects. Errors
being inherent to the criminal justice, the lossumed by the victims of deprivation of liberty

should be distributed among the community at laiiges makes it so crucial for countries to

195 Criminal Procedure Code, Article 229(2).

196 Rachel, supra note 192, P.3.

7L abour Proclamation No.377/2003, Federal Negarit Gazeta of the Federal Democratice Republic of Ethiopia, 10
Year, No.12, 26% February 2004.

198 Supra, note 184 at 5.
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have a compensation scheme to redress the hart@snedsby such individuals to the extent
possible.

3.3 Possible Legal Avenues of Compensatory Remedies fBreach of

Human Rights: A Comparative Perspective

The coherence of the legal system necessarily pteveompensation for acts that do not
contravene any statutory cotfe.Corollary, there must be a legal remedy whenekeret is

breach of a legal right. In different jurisdictigribere were, and still are different legal avenues
for victims of breach of fundamental rights to balse claims for compensation on. Ordinary

civil law or law of tort, constitutional law and man rights law are set to be dealt with next.
3.3.1 Law of Tort

Generally, the law of tort governs relational dstief non-injury; that is, duties to conduct
oneself in certain ways toward certain personsssm avoid injuring theri® One who breaches
a relational duty of non-injury is (prima facie)bgect to liability>*® Being subjected to liability,
in this context, means being vulnerable to a cldiat is initiated by the victim and backed by

the power of the staf8?

Prior to the Human Rights Act, for instance, it véaprinciple of English law that the ordinary
law of the land applied to everyone, and that theme no separate system of public law through
which compensation could be sought from a publihanity.>*> This was consistent with the
Diceyian premise that the rule of law means “edquddefore the law, or the equal subjection of
all classes to the ordinary law of the land adntémed by the ordinary Law Court$® In

principle, therefore, until the advent of the Aatperson who claimed that they had suffered

201 Layne, supra note 185, P.2.
202 John C.P. Goldberg, Tort Law at the Founding, Florida State University Law Review, Vol. 39:85 [hereinafter
Goldberg], P.86. The root of tort law can also be traced back into the theory of ‘state of nature’. In the state of nature,
Lock and others advocate, it is the natural privilege of individuals to respond to wrongdoings in the form of self-help.
Entering the social contract, they delegate governments their natural privilege of preventing themselves against imminent
physical harm. Insofar as individuals delegate their natural privileges to the governments, and insofat as governments
justifiably deny individuals the privileges of self-help and self-assertion in the name of civil peace and justice, it becomes
government’s responsibility to provide alternatives. Tort law is said to be a fulfillment of this responsibility.
203 Ibid.
204 Ibid.
205Jane Wright, Tort Law and Human Rights, Hart Publishing, Oxford - Portland Oregon, 2001 [hereinafter Wright], P.3.
206]bid.
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harm as a result of tortuous conduct by a publidybavould seek redress by bringing

proceedings in the ordinary courts through the usctéons by writ®’

In India, as well, early cases of fundamental sgladjudication justified awards of a
‘constitutional monetary remedy’ for breaches ghts by stressing the tortuous nature of the
breach?®® In line with this, the Indian Supreme Court heidttthe right to compensation under
Article 32 of the Indian Constitution should not bged as a substitute for enforcement of the
right to claim compensation for infringement ofumdamental right through the ordinary process
of civil court?® This holding of the court, without ruling out thmssibility of claiming
compensation on the basis of the Constitution, takdn heed of the alternative remedy in the

ordinary civil law?'°

Be that as it may, tort law has often been contieateunsuitable to have recourse to by victims
of breach of human rights for the purpose of resire§o illustrate, wrongfully convicted
individuals may base their claim on tort law anékseedress from police officers, lawyers, or
state officials who they believe are responsible tfee events that led to their wrongful
convictions*** A tortuous claim may have a basis in false impmisent, malicious prosecution,
or misfeasance/abuse of power; however, these €laiay be difficult to demonstrate and doing
so can be time consuming and expenéi¢é person may be wrongfully convicted as a resfilt o
inevitable and unfortunate events, where policacef§, lawyers, and state officials acted
without il intent or malicé*? In all instances, there is no guarantee whetheir dtaims will be

successful, how much compensation will be awardetipw long the process may tak¥'.

3.3.2 Constitutional Law

In countries where the right to compensation fogalbh of the right to physical liberty is
recognized in the constitution, victims have theapunity to invoke the provisions in their
claims for compensation, and courts grand the reeseaccordingly. In the United States, the

Section 1983 which was enacted in 1871 to provideabes remedy against state and local

207 Thid.

208 Tortell, supra note 29, P.82.
209 1d., P.49.

210Tbid.

211 Rachel, supra note 192, P.4.
212Tbid.

213 Thid.
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government officials and local governments for aimns of constitutional rights was construed
to require breach of a constitutional right beftite remedy was availabt& In other words, it

is necessary for the action complained of to begdu as ‘a recognized breach of a recognized
constitutional right?*® Similarly, in New Zealand, a constitutional clairhat warrants a
constitutional remedy is required to be based om @inthe rights listed in the Bill of Rights

Act.?*’ In this sense, tort law is distinguished from BillRights’ breaches.

In India, on the other hand, the cause of actiosettaon constitutional rights overlaps
significantly with tort breaches® Due to this overlap, the position of Indian couatsthe
beginning was that compensation would be availabtier Article 32 of the Constitution only in
exceptional cases, particularly for breaches that qualified as incontestable, gross and
heinous**® The first constitutional tort remedy decided by thdian Supreme CouRudul Sah
case,concerned a particularly heinous illegal detentond unlawful death. In cases such as
these, it was taken to be certain that civil conspéipn would eventually be grant&d.
Consequently, it was taken to be appropriate tordwampensation under Article 32 of the
Constitution, which would in effect dispense thditmmer with the requirement of pursing a
long, inflexible and expensive civil actiéft: Despite that, there seems to have been no explicit
expression of such a requirement and, in later scagebecame clear that the scope was

significantly wider???

In Uganda, the post 1995 Constitution period offergo options of legal avenues to victims of
human rights violations. These options are filimglsa claim before the courts of law based on
the Law Reform (Miscellaneous Provisions) Act, iting the claim as a ‘human right’ based on

the Human Rights Commission AGE

215 Tortell, supra note 29, P.80.

216 1d., P.82.

217 Ibid.

218 1d., P.83.

219 Ibid.

220 Ibid.

221 Ibid.

2221d., P.84.

225 Henry Onoria, Jurisdiction ratione materiae of the Uganda Human Rights Commission: Making sense of the ambiguity
in the jurisprudence, in African Human Rights Law Journal, Vol.10, No.1, 2010, P.62. See also:

Article 53(2) of the Ugandan Constitution provides for the payment of compensation for infringement of a human right.
It is admitted that the claim for compensation under the provision can give rise to claims in ‘human rights’ as well as in
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3.3.3Human Rights Law

Remedies in human rights law are distinguished ftloat of tort law. While tort law safeguards
people against injustices that may be inflicted amyone, human rights law is specifically
concerned with the state and its constituent pudlithorities?®* This is partly manifest in the
“super legislative (i.e., constitutional) normatigéatus they are given precisely because the
legislative and the executive branches are likeljnfringe them™?%> Some scholars succinctly
put this notion as:
Human rights were originally conceived as rightdaineedoms vis-a-vis the State and
other public authorities. Their very fundamentalrpose was to protect the individual
against the omnipotent State with its vast powefrsdetention, expropriation and
censorship. The major function of human rights thwess to mitigate the imbalance
between two unequal parties, the public authoribd @he individual. In this respect,
human rights constitute an integral part of puliéiev.??°

The human rights approach to the deprivation artypreflects the idea that the state’s authority,
which is manifested especially in its powers lalyfub arrest or detain, and convict people
brings with it special responsibilities to thosepwhom it exercises such authorifyIndeed, it

is the realization of this and similar special native relationship between states and their
citizens that lies at the heart of the emergenak growth of human rights instruments and
institutions??® It is also for this reason that human rights laayrprovide a remedy for “mere”

maladministration, something the law of tort reselyirefuses to dé?°

‘tort’. In effect, there is a hybrid character to claims presentable as human rights violations in Uganda. For instance,
claim for loss of life is in a particular context inherently a claim for a violation of the right to life. Similarly, an
occupation of land may raise tortuous elements of trespass on land but is manifestly a violation of the right to property.
Thus, a claim that manifests other civil elements should nonetheless be receivable if it similarly manifests human rights
issues.
224 du Bois, Francois, Human Rights and the Tort Liability of Public Authorities, in Law Quartetly Review Vol. 127,
University of Nottingham, 2011, pp.588-606, P.594, available at SSRN: http//sstn.com/abstract=2323702.
225 Daniel Friedmann and Daphne Barak-Erez (eds.), Human Rights in Private Law,Hart Publishing, Oxford-Portland
Oregon, 2001, P.17.
226 Francois du Bois and Daniel Friedmann and Daphne Barak-Erez (eds.), Human Rights in Private Law, Hart
Publishing, Oxford-Portland Oregon, 2001, P.1.
227 du Bois, Francois, supra note 224, P.595.
228 Thid.
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The prevalence of “positive” duties in human riglaw reflects an understanding of the state as
bearing special responsibilities in respect of ¢hoser whom it exercises authority, differing
from the responsibilities individuals owe one amofi° The notion that the state bears special
responsibilities is also present in “negative” hanmeghts against the state, with the result that
the content and approach of tort law and humantgighw also differ when it comes to
commissiong>! For example, it is submitted that, whereas the mom law tort of false
imprisonment requires actual restraint and thusmctbe committed against a compliant person,
the right to liberty protected by art.5(1) of th€HR is already infringed if the detention took
place under flawed procedurgé.Thus, because the state occupies a special roediety
bringing with it special responsibilities, individis sometimes enjoy “negative” rights against
the state which they do not have against othewiddals, or have “negative” rights that have a

greater reach against the state than against empeason$>?

Substituting tort law remedies for human rightslations (‘human rights tort’) may have the
effect of downplaying the very essence of humahtsidaw, i.e., its function of limiting power.
To be noted is the practice in England before thenkh Rights Act. The then judicial practice
fueled suspicions on the suitability of tort lawaddress breach of human rights. Relying on the
common law tort, the English courts were overlycéhnt in bringing public bodies to account,
and have in effect failed in some instances to men#luat human rights standards have been
upheld®** In the midst of this turmoil, the Human Rights AQ98 came into force with the
effect of remedying the pitfalls in the tort lawndaheralded that a claim for the violation of the

Convention right could be brought against a pubtidy under the Act®

To sum up, the practice of other jurisdictions depthat there are times when the law of tort
used to provide an avenue for victims of breacthaihan rights to seek remedies. In other
jurisdictions, victims rely on law of tort or Contstion, or both. In some others, a remedy in tort
law is considered as parallel to a constitutioeahedy. Still others base their claims on human

rights law, particularly human rights treaties.Hthiopia, as will be dealt with next, the law of

230 Tbid.
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233 Tbid.
234 Wright, supra note 205, P.3.
235 Ihid.
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tort provides for damages remedies in certain cabseach of human rights. But the award of
damages under the law of tort is conditioned upmofpof three cumulative requirements: fault,
damage and causation. But a person may sustainggawtzere fault cannot be attributed to no
one else. So, too immunity of public officials reapible for the harm suffered may bar claims

for compensation against them.

3.3 The Legal Basis of Compensatory Remedies for Breacbf the
Right to Physical Liberty under Ethiopian Law

3.3.1 Preliminary Considerations
Before indulging into the discussions of the lelgasis of compensatory remedies for breach of
the right to physical liberty within the Ethiopidagal framework, it is worthwhile to first
consider some preliminary issues: (1) justiciapilif2) standing, (3) cause of action, and (4)
jurisdiction. The first two concepts will be dewlith subsequently and independently. The third
concept will be considered in conjunction with teéevant laws to be examined. Finally, for the
sake of convenience, the discussion of the forticept is moved forward to be discussed in

chapter 4 of this work.

3.3.1.1 Justiciability

Justiciability concerns the limits upon legal issuwer which a court can exercise its judicial
authority?**So much so that, some contend that there is nothird as justiciability except for
the narrow requirement that the courts handle prdicial proceedingé®’ Accordingly, to say
that a case before the court is non-justiciabldoisay that the plaintiff has no judicially
enforceable right® The right may, however, exist in someone else ndeu different

circumstances, or it may exist without being jualigi enforceablé>°

236 Wojciech Sadurski, Rights Before Courts: A Study of Constitutional Courts in Post communist States of Central and
Eastern Europe, Springer, 2005[hereinafter Sadurski], P.70.

237 Wayne McCormack, The Justiciability Myth and the Concept of Law[hereinafter McCormack] P.597, available at:
http://www.hastingsconlawquarterly.org/...

238 1d., P.595.
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As the issue of justiciability does not addressdbtial merit of the case, it is determined as a

preliminary mattef’°

Hence, before proceeding to hear a case, a dosiriekamines whether
the matter is justiciable. In American law, jusdioility seeks to address whether a court
possesses the ability to provide adequate resnlatidhe dispute; where a court feels it cannot
offer such a final determination, the matter is justiciable?** Thus, in order for an issue to be
justiciable by a United States federal court, &llhe following conditions must be met: (1) that
the parties must not be seeking an advisory opjr{®nthat there must be an actual controversy
between the parties, (3) that the question mushe&ebe unripe nor moot, and (4) that the suit
must not be seeking judgment upon political questtdFor the court to proceed to the hearing,

the case needs to survive these four tests otiaiiity.

Justiciability, as noted by Michael Addo, has aedirderivation from the administration of
justice?*® As such, non-compliance with the terms of the lleggime will require some form of
redress; and justiciability ideally therefore cails the role of a person or body with no interest
in the controversy giving rise to the reviél.On the other hand, declaring an issue to be non-
justiciable is said to leave three points in thadsaof the political branches: (1) the question of
whether the Constitution contains any limits on gyovnental action; (2) the question of what
those limits should be if they exist at all; andl \ihether the limits are transgressed in a given

circumstancé®®

When it comes to the relevant Ethiopian law onrtfagter under consideration, the judiciaries of

both the Federal and State governments bear tpemnsibility and duty to respect and enforce

240 See, McCormack, cited above #237, P.597: It may be that the result of a “refusal to decide” is just as effective a denial
of relief to that litigant and those similarly situated as a “decision on the merits,” but the court purports to leave open
the possibility that the claimed “right” exists.

241 Wojciech Sadurski, supra note 2306.

242 Tbid. See also, http://legal-dictionary.thefreedictionary.com: Here also, with a slight difference from the above
mentioned tests, at their simplest, four tests are identified that the United States courts apply to determine whether a
matter is justiciable. These tests concern: (1) the plaintiff (the requirement of standing), (2) the adversity between the
parties (the requirement of a legal relationship of the parties in the case), (3) the substance of the issues in the case (the
requirement of real and substantial controversy), and (4) the timing of the case (the requirement that the harm asserted
has matured sufficiently to warrant judicial intervention).

243 Michael Addo, Justiciability Re-examined, in Ralph Beddard and Dilys M. Hill, Economic, Social and Cultural Rights,
Macmillan, 1992, P.94.

244]bid.

245 McCormack, supra note 237, P.598.
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the human right provisions of Chapter 3 of the Giantion.**® The judiciary cannot logically be
expected to enforce rights that are beyond judmtalitiny. The responsibility and duty of the
judiciary to enforce fundamental rights and freedqgmmotected by the Constitution is therefore
an expression of the justiciability of the rights.That fundamental rights and freedoms are
justiciable is further strengthened by Article 37@df the Constitution which provides that
‘everyone has the right to bring a justiciable miatb court, and to obtain a decision or judgment
by a court of law....” Moreover, the Federal Courtstablishment Proclamation No0.25/1996
which came into force subsequent to the Constitutionfirmed in a rather plain language that

‘federal courts shall have jurisdictionter alia, over cases arising under the Constitutfdfy’.

3.3.1.2 Standing

Standing is “a concept utilized to determine ifaatp is sufficiently affected so as to insure that
justiciable controversy is presented to the catig the right to take the initial step that frasne
legal issues for ultimate adjudication by codff” The concept of standing is concerned with
whether a person who approaches the court is &ppapty to present the matter in issue to the
court for adjudicatio>® Unlike justiciability which concerns the issues ghiaintiff wishes to
have adjudicated, standing concerns the party wingd the matter before the cofitt. An
inquiry into standing thus focuses on the party Whogs the matter before the court, not on the

issue to be adjudicatéd’

In private law, it is the party who has interesthe subject matter of the case that can bring a
law suit before courts of la®? In determining such a party, one may need tow&skjuestions:
who the cause of action aims to protect; and whentitled to bring the cause of actitfi.In

fact, the distinction seems to be of only conceptuat practical as an individual who the cause

246 The FDRE Constitution, Article 13(1).

247 Yeshanew, supra note 17, P.5.

248 Federal Courts Proclamation No.25/1996, Federal Negarit Gazeta, 2" Year, No.13, 15t February, 1996, Article 3(1).
See also, Sisay, note 247 at 7.

249 Black’s Law Dictionaty, supra note 19.

250 Cheryl Loots, Access to the Courts and Justiciability, Constitutional Law of South Africa [hereinafter Loots|, P.7,
available at: http://www.

251 Thid.
2521d., P.8.
253 Thid.
254 Tortell, supra note 29, P.88.
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of action aims to protect will be entitled to relgon the cause of actiGrr. However, doctrines
of standing have assumed increasing importancepdinlic law because often the party who
brings a public-law issue before the court doesi@ofor personal gain, but out of a sense of
conviction that public authorities or representatitpodies should not be allowed to act
unlawfully.”?*°

In the context of constitutional rights, for instan it seems that people other than those who the
cause of action aims to protect may also rely upencause of action and bring a case before a
court. In other words, the group of individuals whe cause of action protects may be a subset
of a larger group who can bring the cause of acfibihis is asserted as a recognition adtio
popularis or public interest litigation (class action), wheaeperson or an organization may
institute a case on behalf of a third person oinnahscriminate mass of people with similar
grievances without being required to show a vebtttest in the case’(emphasis add@dhe
procedure ofactio populariswould, for instance, enable human rights NGOsatae thuman
rights violations to national courts and internatib monitoring bodies on behalf of certain
individuals?*® Expanding standing rule to the extent of providfi@Os with such an avenue is
particularly important in developing countries wefear of further victimization prevents
victims of human rights violations from bringingetmatter to the attention of judicial and quasi-
judicial organs® Liberalizing the law defining standing in humamghis cases, some hold,

would ensure the full justiciability of the right

With this, we now turn our attention to the sceman Ethiopia. To begin with, the Civil
Procedure Cod€, in Article 33(2) provides, “no person may be aipiiff unless he has a
vested interest in the subject-matter of the sdih& requirement of this provision means that
only someone with legal title to the right affectey the defendant’s conduct could sue at law.
The same requirement has also been imported iniolé@B8 of the same Code, according to

which several persons who have the same interessuiit may upon their consent be represented

255 Ibid.

256 Loots, supra note 250, P.8.

257 Tortell, supra note 29, P.88.

258 Yeshanew, supra note 17, P.20.

259 Ibid.

260 Tbid.

261 Ibid.

262 'The Civil Procedure Code of the Empire of Ethiopia of 1965, Decree No.52 of 1965, Negarit Gazeta, Extraordinary
Issue No.3 of 1965.
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by one or more of such persons and sue the defdr}fZi Generally, “for a case of a group of
people to be taken to court, all those who arerésted should give power of representation to
one or more of them (class action) or a power traey to a lawyer; such power is also
required to take a case on behalf of an individia{emphasis added).
Since this study concerns a remedy for breach paréicular human right, and since human
rights law is part of the general public law, naynle Constitution, public law standing is the
theme of this research. So, the next few paragraplh®e devoted to the examination of both
who the cause of action aims to protect and whbes suited to bring claims of breach of
constitutional (human rights) within the Ethiopitegal framework. The principal source for
determining such matters is the constitutional doent itsel2°®> Pertinent to this point, Article
37 of the FDRE Constitution, which is replicated tine nine National Regional State
Constitutions, is reproduced, and reads, as fotlows
Right of Access to Justice
1. Everyone has the right to bring a justiciable mati®, and to obtain a decision or
judgment by, a court of law or any other compebaaty with judicial power.
2. The decision or judgment referred to under subehetil of this Article may also be
sought by:

(a) Any association representing the Collectivenolividual interest of its members; or

(b) Any group or person who is a member of, or espnts a group with similar interests.
From the reading of this provision, three categodepersons have the right (standing) to bring
a justiciable matter to a judicial or quasi-judidiady: (1) an individual on behalf of her/himself
or representing a group with whom s/he shares ainmterest; (2) an association representing
the collective or individual interest of its mem$&eand (3) a group of persons with similar
interests. As compared to its Indian counterp&e, requirement of standing under the above
provision is restrictive and likely to restrain teaforcement of the right guaranteed under the

Constitution. In India, particular significance astached to ensuring the enforcement of the

263 Article 38(1) of the Civil Procedure Code provides:
(1) Where several persons have the same interest in a suit, one or more of such persons may sue or be sued or may be anthorized by
the court to defend on bebalf or for the benefit of all persons so interested on satisfying the court that all persons so interested agree to
be so represented.
264 Yeshanew, supra note 17, P.20-21. See also, Civil Procedure Code, Articles 57-64.
265 Tortell, supra note 29, P.88.
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rights rather than the identification of the persmforcing the right&® To this effect, Article 32
of the Indian Constitution guarantees the rightntove the Court by proceedings ‘for the

enforcement of the rights’ without referring torsing?®’

The requirement of having legal interest in thejesttbmatter of a suit means that the above
provisions of both the Civil Procedure Code and BERE Constitution do not allowctio
popularis.In other words, there is no general action inghbblic interest under the provisions.
For instance, a person or group of persons havingnterest in the case of mass arrest or
detention in contravention of the Constitution aatnoring a claim for compensation against the
violator(s). Neither do human rights NGOs have gtending to claim compensation on behalf

and for the benefit of the victims.

Nevertheless, there are some special laws in whightion in public interest is permissible. To
mention, the Federal Courts Advocates Licensing Radistration Proclamation provides for
actio popularisin the section that deals with the issuance of fdeourt Special Advocacy
License®®® The Proclamation, in Article 10, provides thaty dBthiopian who defends the
general interests and rights of the society wilidseied with a Federal Court Special Advocacy
License upon the fulfillment of certain requirenefit These requirements includeter alia,
having a degree in law from a legally-recognizedioadional institution, knowing the basic
Ethiopian laws and having work experience of fieang, willing to render the service free of
charge?’®

Similarly, the proclamations establishing the HurfRights Commissidti* and the Institution of
the Ombudsmér? also allow theactio popularis Article 22(1) of the respective proclamations

make it possible for complaints to be lodged biedtparty (without the need to show a vested

266 Ibid.
267 Ibid.
268 Federal Courts Advocates’” Licensing and Registration Proclamation No. 199/2000, Federal Negarit Gazeta of the
Federal Democratic Republic of Ethiopia, 6t Year, No. 27, 9t March, 2000 (hereinafter Proc. No.199/2000).
269 See also, Sisay Alemahu, supra note 17, P. 21.
270 Proc. No0.199/2000, Article 10.
21 The Ethiopian Human Rights Commission Establishment Proclamation No. 210/2000, Federal Negarit Gazeta of
the Federal Democratic Republic of Ethiopia, 6% Year No.40, 4 July, 2000[hereinafter Human Rights Commission
Proc.No.210/2000].
272 The Institution of the Ombudsman Establishment Proclamation No.211/2000, Federal Negarit Gazeta of the
Federal Democratic Republic of Ethiopia, 6t Year No.41, 4% July, 2000.
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interest) and even anonymous$[y.Whether the recognition of this procedure undeseéhtwo
proclamations merits practical significance for thepose of compensation is discussed under

the section dealing with the two institutions.

Even though NGOs are in a better position for pulslterest litigation, the scenario in Ethiopia

does not offer much prospect. In one case, antdffjothe APAP to be issued with the Federal
Court Special Advocacy License had proved a faibmwehe ground that only natural persons or
individual members of the Association but not th&sdciation in its own name qualify for the

license?”

To conclude, in Ethiopia, the rule of standing s Seeking a judicial remedy is generally

restrictive. The requirement of ‘vested interestimplicit in the rule.

3.3.2 Cause of Action

The concept “cause of action” is described as: “feue or facts which give a person a right to
judicial redress or relief against another; thalegfect of an occurrence in terms of redress to a
party to the occurrence; a situation or state ofsfavhich would entitle party to sustain action
and give him right to seek a judicial remedy in b&half. " This is a descriptive account of
‘cause of action’. It may be that the concept catieb be described than defined. Be that as it
may, no remedy can be awarded without consideratidhe legal aspects that make up a cause
of action®’® In other words, it is a mandatory requirement thatry action for judicial redress
or relief must show the cause of action on whidk liased. This concept can better be explained
in conjunction with the relevant laws on which oigiof compensation for breach of the right to

physical liberty may be based.

273 See Yeshanew, supra notenl7, P. 21.
274 See, supra note 17, P. 21, Cited by Sisay Alemahu: “The maiden trial of APAP, a local NGO of lawyers, to secute a
Special Advocacy Licence as an organisation failed. The Ministry of Justice demonstrated in this application that it would
rather issue a licence for individual staff of NGOs who fulfil the requirements set by art 10 of Proclamation 199/2000
and actually licensed two employees of APAP.”
275 Black’s Law Dictionary, supra note 19.
276Tortell, supra note 29, P.3.
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3.3.2.1 Constitutional (Fundamental) Rights Cause of Action

In the case of breach of constitutional right, wistthe cause of action that sounds in
compensatory remedy? With regard to this, somesdigiions have faced with determining
whether actions amounting to a breach in civil laere sufficient to found a constitutional
claim. In the United States, fundamental rightsseaof action is distinguished from tort cause
of action®’” Accordingly, it was held that mere tort breachesravnot sufficient to found a
Section 1983 cause of action; it was necessarg tmmstitutional right to be breached before the
remedy was availabfé® In the New Zealand, similar to the U.S, the distitn between tort law
and Bill of Rights’ breaches is stres€édIn Baigent's Casgthe plaintiffs sought damages for
the established tort (wrong) of trespass, as veeliraach of the right under the Bill of Rights Act
to be secure from unreasonable search and séffutewas then submitted that “the cause of
action was clearly positioned within public law lvitort claims considered parallel, suggesting
that something extra would be needed to convedrtaaction into constitutional clainf®! In
India, as opposed to the above two jurisdictiohg, tause of action based on constitutional

rights overlaps significantly with tort breact&s.

Cause of action presupposes breach of a righinSbe United States, the breach is required to
be one that is of a public natuf&.To this end, the courts require the actions atoéee of the
cause of action to be state actions, be it lawfulrdawful, and for the breach to have been part
of official conduc?®® In India, rape has been considered to be a brefatteaight to life and
liberty, thus “constitutionalizing the crime anchdering the victim entitled to the constitutional

monetary remedy?®°

But breach of a right will not always be sufficignt found the cause of action. In the United
States, theBiven$®® cause of action has distinguished between compkndareaches of

277 Ibid.

278 Ibid. See also, supra note 215.

279 Ibid.

280 Id., P.59.

2811d., P.81.

282 Ibid.

2831d., P, 86.

2841d., P.85.

251d., P, 86.

286 Bivens v Six Unknown Named Agents of Federal Bureau of Narcotics 403 US 388, 91 S Ct 1999 (1971).
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constitutional rights and breaches for which thastitutional remedy will not be availatf®.
Accordingly, for theBivenscause of action to apply, a constitutional rightl wieed to be
breached in a context to which the constitutiorethedy relate§®® The scenario in India
deviates from that of the United States in thatofet32 of the Constitution requires the Supreme
Court to adjudicate any actions shown to be a lred@ right guaranteed in the Constitution

notwithstanding that an alternative legal remedswiailable®®

Against this background, it now seems appropriateansider the scenario in Ethiopia. In the
Ethiopian legal system, for every legal claim, @uo$ action is required to be ascertained as a
preliminary matter. To this effect, the Civil Peslure Code requires the plaintiff to state the
cause of action on which his/her statement of cl@nbased for the claim to withstand
preliminary scrutiny. Pursuant to Article 231(1)(@f) the Civil Procedure Code, the court in
which a statement of claim is filed ‘shall rejelse tstatement of claim where it does not disclose
any cause of action’. True as for jurisdictionys@ of action is a legal requirement checked by

the judge.

By the same token, a claim for compensatory renfedreach of the right to physical liberty
needs to disclose cause of action. The right tertiyohas attained the status of constitutional
human rights in Ethiopia. As there is no remedy ighbere is no breach, the right to physical
liberty entrenched in the constitution must be bhea to found the cause of action entailing
compensatory remedy. As stated above, there istlaefurequirement that the breach must be
compensable within the Constitutional frameworkisTlatter requirement marks the beginning
of the worries while dealing with the compensatoggnedy under consideration. That is,
remedies provision is lacking in the Constitutiorgking it difficult for the victims to base their
action for compensation on the Constitution andtf@ courts to grant same. But, is that a
license for persons acting in official capacitybieach the right to physical liberty without the
obligation to pay compensation for the victims floe damage he/she sustained? What possible

recourse do such victims have, given the existmg?

287 Tortell, supra note 29, P.84.
288Tbid.
289 Thid.
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It is a general and indisputable rule, that whaerd is a legal right, there is also a legal remedy
by suit or action at law whenever that right isriimjed?® In other words, cause of action for
breach of an established right necessarily flowsnfand intrinsic to the right* The cause of
action may take one of two forms: express or inthlienplied cause of action is a term used in
the United States statutory and constitutional flamcircumstances when a court will determine
that a law that creates rights also allows priya#gies to bring a lawsuit, even though no such
remedy is explicitly provided for in the laf The Bivens v. Six Unknown Named Agents
Casé® is best known for creating an implied cause ofoacfor constitutional rights. In this
case, the United States Supreme Court ruled thaindiridual whose Fourth Amendment
freedom from unreasonable search and seizuresdsadviolated by federal agents could sue for
the violation of the Amendment itself, despite thek of any federal statute authorizing such a
suit. The Court held that the existence of a remkaythe violation was implied from the
importance of the right violatéd® A later decision of the Supreme Court has revettiad a
cause of action would not be implied for the vimatof rights where the U.S Congress had

already provided a remedy for the violation righitsssue, albeit the remedy was inadeqt&te.

Similarly, the absence of remedies provision in e Zealand’s Bill of Rights Act did not
prevent the Court from granting a monetary remex\bfeach of the Bill of Rights. The case in
point is theBaigent's Casé®® The Bill of Rights version of the plaintiff's pleady was that
Section 21, which created the right to be secumdnat unreasonable search or seizure was
violated and the plaintiff claimed damages for lineach. But the Crown denied that the Bill of
Rights Act gave rise to a cause of action in damaigalso pleaded that statutory immunity was
available to the Crown under Section 6(5) of thev@r Proceeding Act 1958’ The Court of

290 Implied cause of action, available at: http://www.en.wikpedia.org/wiki/Implied cause of action, visited on 13
February, 2014.

291 Tbid.

292 Ibid.

2 See, Bivens v. Six Unknown Named Agents, 403 US. 388 (1971), available at:
http://www.en.wikipedia.org/wiki/Bivens v. Six Unknown Named Agents

2% Supra note 289.

295 Ibid.

29 Tortell, supra note 29, P.59.

297 Section 6(5) of the Crown Proceedings Act 1950 provides:

No proceeding shall lie against the Crown by virtue of this section in respect of anything done or omitted to be done by any person while

discharging or purporting to discharge any responsibilities of a judicial nature vested in him, or any responsibilities which he bas in connection
with the execution of judicial process.
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appeal-by a majority-rejected the contention of@mewn and held that the alleged infringement
of the Bill of Rights Act provisions entitled théantiffs to claim damages for the bre#cAThe
decision presented a very strong and authoritgie@ouncement that monetary remedy lies for
breach of the Bill of Rights A¢t® The reasoning of the Court was that “despite ths=ace of
remedies provision, the rights in the Bill of Righghould not be allowed to become empty
words; the Court would develop appropriate remethesnsure the enforcement of those rights
and freedoms*?° In arriving at this conclusion, the Court heaviblied on the international
jurisprudence in the area of human rights, inclgdime Court’s important role in ensuring the

effectiveness of the ICCPR and the previous detisfdhe House of Lord®”

In the light of the above submission, it seems thatCourts in Ethiopia can utilize a similar line
of argument in an effort to imply a cause of actiona compensatory remedy for breach of the
fundamental right to physical liberty guaranteedhia Constitution. There are, however, some
factors that hamper the import of the practicehi@ above two jurisdictions into the Ethiopian
legal system. That remedies provision is absemh filee Constitution gives rise to the need for
constitutional evolution by way of interpretatiom amendment if compensation should be
awarded to victims of breach of the right to phgkiderty. Since amending the Constitution is
beyond the province of the judiciary, the rolefwd tourts is, if at all, limited to expounding and
interpreting the provisions of the Constitution. gy the task of constitutional interpretation
itself is constitutionally given to the HoF, a pimal organ, whereas the judicial task is to apply

the law as written and with exacting objectivityhi§ has so far led the Ethiopian courts to

The Crown contended that the search warrant was judicial process and therefore the Crown was not vicariously liable
under Section 6. The Court of Appeal, by a majority, held that, on the facts as pleaded, the Crown was liable not only
vicariously but also directly for the conduct of the police. Section 6(5) did not provide a defense, because the Court was
prepared to read in a requirement of good faith in executing the search warrant, which was not met on the pleaded facts
([1994] 3 NZLR 667, 674, 690, 696, 716). The plaintiffs in the case pleaded that an unlawful search of Mrs. Baigent’s
house was performed by police officers, and alleged that an officer asserted in a telephone conversation to Mrs.
Baigent’s daughter: “we often get it wrong, but while we are here we will have a look around anyway”. Thie court held
that the alleged infringement of the Bill of Rights Act provisions entitled the plaintiffs to claim damages for the breach.
Publication_40, P.4
8T ortell, supra note 29, P.59.
299 Ibid.
300Tbid.
301 Ibid.
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relinquish their proper provinces into the handshef CCI/HoE® which Takele Soboka has this

to say:

...In Ethiopia, the trend appears to depict the papposite: regular courts seem to have
thrown in the towel long before the jurisdictiornadttle begins. The trend of judicial

referral of constitutional issues from and by thegular judiciary to the House of the

Federation (HoF) via the Council of Constitutiorafuiry (CCI) shows that the regular

courts have been too willing to relinquish theiriggiction over constitutional disputes

readily into the hands of the CCI/HG®

This has characterized the Ethiopian judges adrsgé&k clothe themselves in anonymity when it
comes to the application of a clear provision af onstitutiol™, let alone expounding the
meaning of the Constitution by way of interpretatsm as to imply the cause of action and reach
at a remedy which is absent outright. Thereforéh@nabsence of a clear constitutional provision
creating a constitutional remedy, it seems to bather far-fetched possibility to expect the
Ethiopian courts to grant a compensatory remedybi@ach of the constitutional right to

physical liberty.
3.3.2.2 Tort Cause of Action

Compensatory remedy on the basis of the Constitud@ng an uphill struggle, it is worthwhile
to consider if there is an alternative recourseviotims of breach of the right to physical liberty
under a private law, particularly the law of tofhe law of extra-contractual liability (tort) is a
law that provides for a remedy by awardinger alia, compensation to the victim when his or

her rights and interests protected by the Consiituand other laws are violated. The right to

302 The Council of Constitutional Inquiry (CCI) is an advisory body established by Council of Constitutional Inquiry
Proclamation No.250/2001 pursuant to Article 82 of the FDRE Constitution. The House of Federation (HoF) is one of
the Federal Houses, established in terms of Article 53 of the FDRE Constitution and entrusted with the power of
constitutional interpretation pursuant to Article 62 of the Constitution.
303Takele Soboka Bulto, Judicial Referral of Constitutional Disputes in Ethiopia: From Practice to Theory, African
Journal of International and Comparative Law 19.1 (2011): 99-123, Edinburgh University Press, P.100. One of the cases
where the court is said to have readily relinquished its proper jurisdiction, cited by Takele Soboka, was the Coalition for
Unity and Democracy v Prime Minister Meles Zenaw Asres, Federal First Instance Court, File 54024, ruling of 3 June 2005.
304 Yeshanew, supra note 17, P.12. Sisay rejects the argument that the generality of the constitutional provisions has
ptecluded the courts from directly applying the provisions to specific cases. He holds that the Constitution enshrines
provisions specific enough to be applied by courts (e.g., rights of persons under arrest and rights of the accused under
Articles 19 and 20 respectively.
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physical liberty is one of the rights protectedtbg FDRE Constitution. A person whose right to

liberty or freedom of movement, as the case maysbenlawfully restricted could thus sue the

person who is responsible for the interference rande the court to award him/her damages or
compensation. Next will be discussed the pertingovision of the Civil Code dealing with

extra-contractual liabilities.

Art. 2040. - Interference with the liberty of aneth- 1. Principle
(1) A person commits an offence where, withoutielg@ authority, he interferes with the
liberty of another person, even for a shorte, and prevents him from moving about
as he is entitled to do.
(2) In such a case, an offence shall be deemedte heen committed notwithstanding
that no injury is done to the plaintiff's gen.
(3) It shall be sufficient for the plaintiff to hanbeen compelled to behave in a certain
manner by the threat of a danger of whiclcbeld not be unaware.
Within the meaning of the above provision, an af(fault) is said to have been committed as a
result of interference with the liberty of anotivenere the following elements are met. First, the
interference need to be “without due legal autltiriEor instance, pursuant to Article 49 of the
Ethiopian Criminal Procedure Code, a person whesuspected to have committed a crime
cannot be arrested without a warrant of arresessa advance by a competent court of law save
as is expressly provided by law. If, under circtanses where warrant is required by law, a
police officer effects the arrest without complyiwgh this legal requirement, the police is said
to lack legal authority; and it is an offence withhe meaning of the above provisitnSecond,
it suffices that there is a restraint of libertyd®tention no matter for how long the restraint or
the detention may be; a time as short as one mimate suffice for the act to be regarded as
fault. Third, the phrase “prevents him from moving about as he is entitteddomeans that
the interference is against an established legélement. The above entitlement finds its basis
in the Constitutio®® Fourth, the offence is deemed to have been cdeunitotwithstanding
that the plaintiff sustained no material injury.atts, material injury is not a requirement for the

article to apply.

306 The FDRE Constitution, Atticles 17 and 32.
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Where the above requirements are met and whereftieder fails to avail him/herself of the
defenses under Article 2041 of the Civil Code, tla#im is entitled to compensation pursuant to
Article 2090 of the same Cod¥. But ‘no offense shall be deemed to have been ctteuni
where the constraint has been imposed in a reakomamner on a person in the legal custody of
the defendant and for the purpose of enforcingatitdority conferred upon the latter by law’
(emphasis adde¥ff. In this case, the defendant is relieved from digigation to pay

compensation to the plaintiff.

Interference with the liberty of another is alsarane under the Ethiopian Criminal Code.
Moreover, criminal wrong under the Code gives risetortuous liability®*® However, “in
deciding whether a civil offence has been commijttieel court shall not be bound by an acquittal
or discharge by a criminal court'® Therefore, there might be a cause of action fonatges or

compensation in tort even where the defendant @as hcquitted by a criminal court.

Definitions of fault (offense) by some provision thie Civil Code governing non-contractual
liability clearly overlap with the elements of prsns of the Criminal Code creating a specific
crime. A look into Articles 2040 (reproduced andalissed above) of the Civil Code and 585 of
the Criminal Code best illustrate this situationttidle 585 of the Criminal Code which
criminalizes an illegal restraint states that “wiere contrary to law or without legal order,
arrests, confines or detains or otherwise restrthnsfreedom of another, is punishable with
simple imprisonment not exceeding three years”oAs may see, this provision is an equivalent
of Article 2040 of the Civil Code in terms of itlements. Of the requisite elements for the crime
under Article 585 to have been committed, the fingt deserve particular attention at this point.
First, that the arrest, confinement or detentiorrestraint of freedom is contrary to a law in
force. This is without having regard to the idgntir official status of the perpetrator. Second,

that the act is done without legal order, i.e., dlotor is not executing a legal order made duly.

307 The Civil Code of the Empire of Ethiopia, Proclamation No.165 of 1960, Negarit Gazeta, Gazette Exraordinary, 19%

Year No.2, 5 May, 1960 [hereinafter referred to as Civil Code], Atticle 2090 reads:

Modes of compensation

(1) Unless otherwise provided, the damage shall be made good by awarding the victint an equivalent amount in damages.

(2) The conrt may, subject to the liberty of persons and to the rights of third parties, order in lien of or in addition to damages any appropriate
measures to make good or limit the damage.

308 Civil Code, Article 2041.

309 Criminal Code, Articles 407, 423, 543, 559, 580, 585, 602, cum 2035 of the Civil Code, as the case may be.

310 Civil Code, Article 2149.
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This provision implicitly relieves from criminal sponsibility persons who are authorized to
restrain the right to liberty insofar as they coyplith the law. Accordingly, a police officer

who has arrested a person according to a warraatrest duly issued by a competent court
cannot be said to have committed a crime of illegatraint. By the same token, it is not a crime
under Article 585 to detain a person (suspect)roarder of remand granted by a court of law. In
both cases, the police cannot be held criminakpoasible. Neither can there be the possibility
for civil liability of the police for it does not eet the elements of offence under Article 2040 of
the Civil Code and/or the police may avail him/ledfref the defense under Article 2041, so far

as the restraint has been imposed in a reasonabvieen

More pertinent to the theme of this study, the @GrahCode clearly stipulataslawful arrest or
detentionas a grave crime. The relevant provision of thdeds reproduced as follows:
Article 423:- Unlawful Arrest or Detention
Any public servant who, contrary to law or in digaed of the forms and safeguards
prescribed by law, arrests, detains or otherwis@roes another of his freedom, is

punishable with rigorous imprisonment not exceedergyears and fine.

This provision specifically addresses breach ofrigiet to physical liberty by any public servant
contrary to law (substantive) or in disregard dabbshed legal procedures (procedural). Unlike
Article 585, discussed above, this article does hate a direct equivalent in the Civil Code
dealing with tort. Nonetheless, thanks for theuson of Article 2035 in the Civil Code in lieu
of which virtually all breaches of rights are fapltoper for the purpose of extra-contractual
liability.

Art. 2035. - Infringement of a law.

(1) A person commits an offence where he infriraggsspecific and explicit provision of
a law, decree or administrative regulation.

(2) Ignorance of the law is no excuse.

From this, infringement of any laws, be it fedevalstate, as the case may be, is deemed to be a
fault per seand gives rise to the application of the provisidhe provision has a pulling effect

in that any breach of a law propels its applicatiors, however, required for the infringement to
be of an explicit provision of a law (not impliednd for the law to be specific (not general) as

to require no interpretation. By virtue of this piion, breach of Articles 17 and/or 32 of the
69



Federal Constitution and its equivalents in thaeStaConstitutions would urge the application of
Article 2035. In this context, breach of the righitphysical liberty under both Constitutions may
give rise to cause of action in tort. This entéilat, when those rights and interests, which are
protected by the Constitution and other laws, aodated, courts will award a sum of money,

known as damages (compensation) for infringemeptaticted rights and inter&St

The import of Article 423 of the Criminal Code aleawnto Article 2035 of the Civil Code means
that breach of the right to physical liberty conyréo law (both substantive and procedural)
entails the application of the latter and an aw@irthe attendant compensatory remedy to the
victim. But it goes without saying that the cau$@adion for a compensatory remedy for breach
of the constitutional right to liberty does not §pwhere the action of the public servant/police
or any other state official, for that matter, wawsful. This is contrasted to the case in the United
States. There, as mentioned in sec. 3.3.2.1aboweh nmore emphasis is placed on the
constitutional right that was breached rather ttran legitimacy or otherwise of the official's
action; the cause of action applies where a lawfulinlawful action breached a constitutional

312

right.

On the other hand, compliance with the law or tfgepitself might only be of an expression of
the formal conception of the rule of law but lack substantive wise. Indeed, substantive
conception of the rule of law also includes itsnfat conception. It nonetheless “adds to it
certain substantive limits, such as the requirenfientthe law to comply with principles of
natural justice and, in the contemporary world, homghts guarantees and other constitutional
limits, to the acceptability of law™? At times, certain laws are often criticized to @aacked in
this essential element. In our context, the curtetitiopian anti-terrorism la¥*, which is
alleged,inter alia, as expanding police powers of arrest, search eizdre without due process
guarantees, is highly disputed by scholars and hurights activists as failing to meet the

requirement of substantive justice. So, what isfl&dshould be seen in the broader spectrum of

311 John Cooke, Law of Tort; Pearson Longman, 2007.P.3.[Hereafter Cooke] see also the Civil Code of Ethiopia, article
2090 proclamation No 165/1960.
312 Lisa, supra note 29, P.85.
313Abebe, A., (Aptil 2012) ‘Rule by law in Ethiopia: Rendering constitutional limits on government power nonsensical’,
CGHR Working Paper 1, Cambridge: University of Cambridge Centre of Governance and Human Rights, P.3.
314 See, A Proclamation on Anti-terrorism, Proclamation No. 652/2009, Federal Neggarit Gazeta of the Federal
Democratic Republic of Ethiopia, 15% Year No.57, 28" August, 2009, Articles 19 and 20.
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the contemporary world, i.e., in the light of Etbi@s international obligations under

international law, particularly international humaghts law and/or human rights treaties.
3.3.2.3 Human Rights Law Cause of Action

The general rubric of international human right® lmanifests the international attentiom
remedies for breach of human rights. So too, th@eah maximubi jus, ibi remediun{where
there is a right there is a remedy)eigident in the importance given to the right toeefive
remedies in internation&dluman rights law (or international human rightsaties). This in turn
reflects concern with upholdirend ensuring the effective enjoyment of the rigiuaranteed in
the human rights instruments. Of the human righssriiments to which Ethiopia is a party, this
section is set to deal with the ACHPR (to some elegand the ICCPR (to a larger detail).

3.3.2.3.1 The African Charter

The African Charter is the ‘Constitution’ of the rAdan human rights system. Like its
counterparts, the European and the American Humgimd$kConventions, it is a binding human
rights treaty. As a State party to the Charterjdgila is bound to respect, protect, promote and
fulfill the Charter-based rights. Article 6 of thizharter protects the right of individuals to lityer
and security and also prohibits imprisonment exéapteasons and conditions predetermined by

law. The same provision particularly prohibits &dmy arrest or detention.

But neither the Charter nor the Rules of Procedifirehe Commission provide for remedial
measures to be adopt&d.Article 7 of the Charter generally deals with tight to due process
of law and procedural laws without making any martar reference to the right to compensation.
This seems to be the reason why the decisionseofCthmmission on communications were
largely silent on the question of remedies sincefiist began to issue decisions on
communications under its Article 55 procedtfeEven at the times when the Commission has
had the chance to prescribe monetary compensattiorgther refrained from stating the

amount’!’

315> Malcolm Evans and Rachel Murray (eds.), The African Charter on Human and Peoples’ Rights: The System in
Practice 1986—2006, Cambridge University Press, 2008, P.79.
316 Malcolm D. E vans and Rachel Murray (Eds.), The African Charter on Human and Peoples’ Rights: The System in
Practice, 1986—2000, Cambridge University Press, 2002, P.324
317 Tbid.
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Unlike the Commission, optimistic view suggests #frican Court of Human and Peoples’
Rights will not face with the same dilemma as Aeti27(1) of the Protocol specifically requires
the Court to ‘make appropriate orders to remedyuioéation, including the payment of fair
compensation or reparation’. But in contrast to pamble provisions in the European and the
American human rights instruments, the African @asuffers from a number of clear
deficiencies’*® To mention some, the Charter lacks in a righteidiew of a detention order, a
claim for damages after arbitrary/unlawful impriseent and a right to the immediate
notification of the reasons for detentithl.Besides, it does not include any right to freealeg
defense for the destitute, as the two other regi@mnventions formulate®*° These are
deficiencies which the Court cannot compensateutiitanore far-reaching interpretation of the
Charter??!

Though the Protocol to the African Charter on Huraad Peoples’ Rights on the establishment
of an African Court on Human and Peoples’ Righke (Court Protocol) entered into force in
2004, Ethiopia is not a state party to it, untié ttime of writing this thesis. Due to this, the
jurisprudence of the court has little, if not note pffer to the Ethiopian Courts. To the extent
the Court becomes more engaged in human rightgtibn and Ethiopia comes to ratify the
Protocol, perhaps the decision of the Court wilbyide valuable interpretative insights for
Ethiopian courts to enforce the right to compeimsain an effort to comply with the decision of
the supranational Human Rights Court. But, asiitently stands, the African Charter has little
influence to exert on the domestic laws of Ethidjpiathe purpose of compensatory remedies

under consideration.
3.3.2.3.2 The ICCPR

Given the sources of the Ethiopian human rights, llve absence in the Constitution of an
explicit provision on the right to compensation byeach of the right to physical liberty cannot
be an absolute bar for the pursuit of compensatemyedy. In Ethiopia, the right to liberty is

protected both by the Federal and State Constitsitigiving it the status of constitutional human

318 Mathias R. Bortfeld, The African Court on Human and Peoples’ Rights: Prospects and Procedures, P.22.
319 Ibid.
320 Tbid.
321 Ibid.
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right. So, the import of the remedies available iogach of the right to liberty in the ratified
human rights treaties would be of help to bridge taps in the remedies provision of the
Constitution. Of the ratified human rights treattbat constitute a source of Ethiopian human
rights law, one needs to have a look at the ICORRt and foremost, the ICCPR purports to
ensure the enjoyment of the Covenant-based primghys. By becoming a State party to the
Covenant Ethiopia has undertaken not only to entweenjoyment by the individuals of the
Covenant-based primary rights but also to provide@ondary right to a remedy whenever the
primary rights are violated. As has been discussagction 2.3.2 above, the Covenant leaves to
a State party the choice of what remedies it mayide domestically, in so far as it is effective.
But, this is not the case when it comes to bred¢heoright to physical liberty (arbitrary arrest o
detention, and wrongful conviction). In these parar cases, the Covenant specifically
prescribes a right to compensation enforceablerbefte domestic authority and requires the

State parties to provide by law a compensationmelrespectively.
3.3.2.3.2.1 Compensation for Arbitrary Arrest or Detention

The ICCPR guarantees the right to liberty and sgcaf person. Article 9(1) of the Covenant
establishes a general prohibition against intenegewith a person’s right to liberty (first
sentence) and against arbitrary arrest or deter(second sentence¥?” It moves on and
provides for two forms of limitation: (1) by intexgtation of the term ‘arbitrary?> or (2) by the
gualification that no deprivation of liberty may car except on grounds and procedures

established by law.

Paragraphs (2) to (5) of Article 9 then set ouhtsgtriggered by a person’s arrest or detention.
These rightsamongst othersnclude: the right to be informed promptly of treasons for one’s
arrest or any charge against fffthe right to be brought promptly before a judidiady and

trial within reasonable time or reled&® the right to take proceedings before a court faane

322 Conte, supra note 71, P.499. See also, first and second sentences of Article 9(1) of the ICCPR.
323 Id., See, P.299: The term atbitrary is broadly understood to include: (1) an act or omission which is against the law, (2)
in the context of deprivation of the right to liberty, elements of inappropriateness, injustice, lack of predictability, and
lack of due process of law, (3) a guarantee that even reasonable conduct which is provided for by law should be in
accordance with the provisions, aims and objectives of the ICCPR.
324 See also, Article 10 of the ICCPR: It also provides for rights triggered by a person’s arrest or detention
325 The ICCPR, Article 9(2).
3261d., Article 9(3).
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the court decided without delay the lawfulnesshef arrest and be released if the detention is not

lawful®*¥’, the right to compensation in case of a bréath.

Of the rights guaranteed in Article 9 of the Comey paragraph 5, which provides for an
enforceable right to compensation, is the writ@dant of concern. Basically, the Covenant also
establishes, in Article 2(3), the right to “an eftiee remedy” for any violations of the rights
guaranteed therein. An effective remedy in the nmgpof this article seems to be what is
appropriate in the particular circumstance of tasec Professor Oscar Schachter, cited in Roht-
Arriaza, suggests that “undoing, repairing and cemspting for violations” constitute
appropriate remedi€$? This, according to him, may include, at the leasjnctive relief,

restoring the victim to his previous position ifgsible, and monetary compensatioh.

So, cause of action sounding in compensatory remathyn the meaning of paragraph 5 of
Article 9 of the Covenant presupposes that a vmtabf one of the other paragraphs has been
established. Once the breach has been establidtesdjt is compensable by virtue of Article
9(5). To reiterate, Article 9(5) of the ICCPR rsadlalny one who has been the victim of
unlawful arrest or detention shall have an enfdseaight to compensation.” The provision
provides for a right that shall be enforceable efa domestic authorif{/* But, does the
provision provide a private individual (victim) wita cause of action? This question will be

considered together with tlkempensation for wrongful conviction.

3.3.2.3.2.2 Compensation for Wrongful Conviction

The Covenant is cognizant of one of the major mwisl inherent in every criminal justice
systemwrongful convictionArticle 14 of the Covenant stands to remedy thesides injustice
that individuals may encounter as a result of tie¥itable errors in the system. Paragraphs (2) to

(5) of the article contain procedural guaranteesilable to persons charged with a criminal

3271d., Article 9(4).

328 1d., Article 9(5).

329Roht-Artiaza, supra note 97, P.33.

330 Thid.

331 English-Redtress, available at: http://www.redress.otg/.../Security_for_all_Fin..., P.11, accessed on 20/11/2013.
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offence. Paragraph 6 secures a substantive riglebrepensation in cases of miscarriage of

justice in criminal case$?

Article 14(6)
When a person has by a final decision been corlictea criminal offence and when
subsequently his conviction has been reversed dralsebeen pardoned on the ground
that a new or newly discovered fact shows conatligithat there has been a miscarriage
of justice, the person who has suffered punishmeiat result of such conviction shall be
compensated according to law, unless it is prowed the non-disclosure of the unknown

fact in time is wholly or partly attributable torhi

From the reading of the above provision, the cafsaction for the right to compensation for
wrongful conviction is based on the following fooconditions: First, a person has byfimal
decisionbeen convicted of a criminal offence. What doeslfidecision mean? There was an
apparent division of opinion among the membersief@ommittee on Civil and Political Rights
(hereinafter the CCPR) on what constitutes a ‘fibatision’ within the meaning of the above
provision. In Communication 880/1998ying v Australig as cited by Alex Conte, the majority
implied that a final decision is only made whereréhare no further available grounds of appeal
from that decision; but in the opinion of two disBeg members, the word ‘final’ in article 14(6)
does not mean that only a conviction that cannaebersed is ‘final®* For the two dissenting
members of the Committee, construing a final denisasa decision from which no further
appeal lieswould render the reference to a final decision ¢péiaversed’ within the wording of
paragraph 6 meaningle$¥. Insisting that there cannot be a single criteridrwhat a final
conviction is, the dissenters held that whetherdasion had become final must be assessed on
a case-by-case basfs.On the facts of the above case, the dissentingimpiwas that the
conviction of Mr. Irving became ‘final’ when thedinary period during which leave of appeal
was to be sought expired, and, due to the denildgafl aid, Mr. Irving was unable to apply for

leave to appedf®

332 International Covenant on Civil and Political Rights, General Comment No.32, Article 14: Right to equality before
courts and tribunals and to a fair trial, CCPR/C/GC/32, 23 August, 2007, par.3.

33 Conte, supra note 71, P. 198. See also, Irving v Australia, Communication 880/1999, UN Doc
CCPR/C/74/D/880/1999(2002), par.8.3.

#41d., P.199.

*3 Ibid.

3 Ibid.

75



In Ethiopia, criminal law is a federal law. So, Wit the meaning of Article 3(1) of Proc.
N0.25/1996, it is the jurisdiction of Federal Ceutd entertain criminal cases. Sticking to this
above provision, State courts can only come toaserthe jurisdiction of Federal Courts on
criminal matters through delegation as stipulated Article 80(2) & (4) of the FDRE
Constitution. Hence, State Supreme Courts and Kiglrts respectively exercise the criminal
jurisdiction of Federal High Court and First InstarCourts. This theoretically leaves State First
Instance Courts without Criminal Jurisdiction. Riealy, however, State First Instance Courts
are exercising jurisdiction on the majority of chval cases. On the other hand, Article 4 of
Proc.N0.25/1996, which enumerates a few matterswhiezh Federal Courts shall have criminal
jurisdiction, leaves all the rest to accrue to $tate Courts. Incidental as it is, the writer vabul

like to cut the discussion of this issue short.

Following the interpretation by the majority in thbovelrving v Australia casgfor the purpose

of Article 14(6) of the ICCPRfjnal decisionwithin the Ethiopian context, at the federal lg\zs
provided under Proc. No0.25/1996 and the FDRE Cuatisth include: (1) under the
Proclamation, decision of the Federal Supreme Cowet: (a) criminal cases in its exclusive
first instance jurisdiction (Article 8), (b) deasis of the Federal High Court rendered in its first
instance jurisdiction (Article 9(1)), (c) decisiond the Federal High Court in its appellate
jurisdiction in variation of the decision of the désal First Instance Court (Article 9(2)), and
under the Constitution: (d) decisions rendered bytate Supreme Court in its appellate
jurisdiction in variation of the decision of thea& High Court (Article 80(5), application of
Article 9(2) of the proclamation by analogy), (&ctsions rendered by a State Supreme Court on
Federal matters (Article 80(6); (2) decisions ok tkederal High Court in its appellate
jurisdiction in confirmation of the decision of thederal First Instance Court (thecontrario
reading of Article 9(2) of the Proclamation). Reviby way of cassation is not considered as
appeal. It is a petition filed with the cassatiamigion of the Federal Supreme Court on the
allegation that basic error of law, not of factsween committed by the lower court(s). Finally,

the right to compensation under Article 14(6) riggered not only following a conviction or
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sentence by a court of first instance, but alsorestee court of appeal imposes a conviction

following acquittal by a lower court’

Second, subsequently his conviction has been redeys he has been pardoned on the ground
that a new or newly discovered fact shows concalgithat there has been a miscarriage of
justice. The text of Article 14(6) is not clear wher the words ‘a new or newly discovered fact’
give rise only to pardon or refer also to the aafseeversaP® The majority of the Committee in
the Irving v Australia case adopted the view that the paragraph reqairegw or newly
established fact to justify both a reversal andipar®® Seen from this perspective, the scenario
in Ethiopia seems to be wanting. For example, whéd) an appeal does not lie from a final
judgment wrongfully convicting a person? Or (b)agpeal lies from the judgment but a new or
newly discovered fact comes to the knowledge of geeson wrongfully convicted after the
expiry of the time for appeaf?

With regard to the first question, there is onlganechanism by which a final decision to which
no appeal lies may be reviewed. That is review lay wf cassatiofi’* But review by way of
cassation is available only for a final court dexiscontaining a basic error of law; and review
by way of cassation is not available for error a€t{s) no matter how decisive. For it is the
discovery of fact(s) that entails the applicatidrAdaiicle 14(6) of the Covenant, review by way
of cassation would be of no help to trigger théntritp compensation under the provision even
where the review results in the reversal of thesi@e on the ground of the Court’s finding of
basic error of law. Thus, on the face of the abseia provision on review of judgment in the
current Ethiopian criminal justice, there is nogpect of getting the final judgment of conviction

reversed, legally so to speak. From this, granpagdon to a person wrongfully convicted

337 Tert’on v Spain, Communication 1073/2002, UN Doc CCPR/C/82/D/1073/2002 (2004), Para. 7.4; Gomariz Valera
v Spain, Communication 1095/2002, UN Doc CCPR/ C/83/D/1095/2002 (2005), Para. 7.1; and Moteno v Spain,
Communication 1381/2005, UN Doc CCPR/C/90/D/1381/2005 (2007), Para... 7.2
38 1d., P.199.
339 1d.
340 See Criminal Procedure Code, Article 187(1) & (2): It provides that “notice of appeal against a judgment shall be
made by the appellant...within fifteen days of the delivery of the judgment appealed against. The memorandum of
appeal shall be filed within thirty days of the receipt of the copy of the decision appealed against”. So, the appellant has
the maximum of 45 days to avail him’/herself of an appeal in criminal cases. Where the appellant fails to file the
memorandum of appeal within the above time framework, he/she may apply for leave to appeal out of time, at the pain
of rejection, by clearly stating the reasons why the appeal should be heard out of time and the reasons which occasioned
the delay (Atrticle 191 of the Criminal Procedure Code).
**! The FDRE Constitution, Article 80(3).
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remains to be the only option that can triggerrigat to compensation under Article 14(6), as
the Ethiopian law currently stands. Yet, this oalyenue is also further restricted. Not all

convictions qualify for pardoff*?

The second guestion concerns, in the case wheapeal lies from decision a new fact which
shows conclusively that there has been miscarahgestice is discovered after the lapse of the
time for appeal. Here again, there is no reviewaasm for such decisionin the Ethiopian
current criminal justice. Worse, as can be obsefuah the foregoing discussiodgcisionof
this kind cannot be considered fagl in the proper sense of the legal term. Seen rgudihé
import of the dissenting opinion in the abdwang v Australiacase, which highly insisted that
decision of this sort must be considered finalnse&o offer a solution. Actually, it does not. In
the absence of ileview of judgmenmechanism in criminal cases, there is no possilitithave

the decision reversed, no matter how it is considiénal.

The good news, if at all, is that the revisiontbé existing Criminal Procedure has been
underway and the Draft Criminal Procedure Cétiehich aims to replace the former is coming
up with a provision omeview of judgmenin criminal matters. The objective of review ofirzal
judgment in Article 466 of the Draft law, when tedated slightly states: “to correct a judgment
SO as not to punish an innocent person wrongfuhwicted” (translation mine). Sub-article 1 of
Article 467 of the same lists the persons who apable of filing the application where there is
sufficient evidence that the person was wrongfatiypvicted. Sub-article 2 of the same details
what constitutes sufficient evidence for the pugpoksub-article 1. Accordingly, such evidence
is said to be sufficient ‘if the judgment of comwimn could not have been given without doubt

had the evidence been disclosed before the judgrifénArticle 468 of the Draft law requires

**2 A Proclamation to Provide for the Procedure of Granting Pardon, Proclamation N0.395/2004, Federal Negarit

Gazeta of the FDRE, 10® Year No.35, 17% April, 2004. See, for instance, Article 12(1) of this Proclamation states that
“any person who is convicted and sentenced by a court may, unless the granting of pardon is prohibited by law, apply
for pardon ...”.

*3 The Draft Criminal Procedure Code of the Federal Democratic Republic of Ethiopia, Proclamation
No.__/2013. The Draft which had long been underway was finished in 2013 but not approved and given
force yet. Book II, Section IV, Articles 466-470 of the Draft law provide for objective of review of final judgment,
application for review of judgment, content and time of application, hearing and deciding on the application and

compensation for wrongful conviction.

% 1d., Article 467(2) of the Draft law provides what it considers sufficient evidence for the final review of criminal

judgment as: if after the final judgment a useful evidence sufficient to exonerate the convicted is obtained, if after
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the application to follow the same formality asagopeal; and that it can be brought at any time.
Thus, if the Draft law comes into law, it would bden the chance for wrongfully convicted

persons to have the conviction reviewed and rederse

Third, the person who was convicted is not resgmador the non-disclosure of the unknown
fact in time. The requirement is consonant with phi@ciple that ‘one should not benefit from
his own fault’. Article 14(3) (b) of the Covenantopides that an accused must have adequate
time and facilities for the preparation of his @r ldefense, and to communicate with counsel of
choosing. Determination of what constitutes adeguane requires an assessment of the
individual circumstances of each case, but the Citteenhas taken the view that “time and
facilities must include access to documents anerodvidence that the accused requires to
prepare the defense case, as well as the oppgrtaréhgage and communicate with cound&l”.
Similarly, it is submitted that defense must beegithe opportunity to familiarize itself with the
documentary evidence against the accused by wdylloAnd prompt disclosure, and all the
materials the prosecutor plans to offer in coudiagf the accused, or that are exculpatory, not
only that which establishes innocence but also ghet the indication that a confession was not
voluntary?*® must be disclosed to the defense. The HRC haseaigzhasized that there is an
obligation to grant reasonable request for adjo@mmparticularly when an accused is charged

with a serious criminal offense and additional tifmepreparation of the defense is neetféd.

In Ethiopia, with the adoption of BPR (Businessdess Re-engineering), both Federal and State

justice sectors have employed the so-called RTDal(Réme Dispatch}® with a view to

judgment obtained through scientific method, if in connection with the matter the judge rendering the decision has been
held criminally liable, if in connection with the matter another person who has been acquitted gives his statement out of
court in a convincing manner pleading guilty, if an evidence produced as true has been found falsified of obtained by
way of forgery.

35 Conte, supra note 71, P.182.

36 1d., P.182-83.

347 Ibid.

348 See, Concise Law Dictionary, 3rd Ed. AlyarRamanatha P. Wadhwa& Con Naggur (2006): Thus, rea/ time means
“action to be taken at a given time at which information about the occutrence of something is made available to the
concerned body”38. And, Dispatch means “a prompt completion & sending off of something that does not strictly
follow the custom of the business especially, to avoid delays resulting from a crowded.” See also, Black’s Law
Dictionary, supra note 19: Dispatch means “a prompt completion & sending off of something that does not strictly
follow the custom of the business especially, to avoid delays resulting from a crowded.” If the above two words are
combined together, Real Time Dispatch in the context of criminal proceedings means “a mechanism whereby the
investigation of a crime committed is promptly completed and brought before the court for the final decision”.
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accelerate the justice machinery. The focus haedieen on the speed of the trial; the usual
motto being obtaining an average conviction rathigh as 95% within a very short time, ‘the
next day of justice’ for crimes that are tried bgyof RTD3*° Given this, it is hardly possible
for the accused to know the legitimacy and sourfcevery fact produced against him or her.
Even worse, the great majority of persons arrestethot afford the cost of legal service to be
assisted by a legal counsel of their choice fromuéry beginning of the criminal proceeding.
On the other hand, Article 20(5) of the FDRE Cdnsibn provides that “accused persons have
the right to be represented by legal counsel af teice, and, if they do not have sufficient
means to pay for it and miscarriage of justice wouksult, to be provided with legal
representation at state expense”. Thus, it is aftgr a person is accused that the state provides
legal counsel at its own cost to prevent miscaeriaf justice. Similarly, Article 20(7) of the
Constitution entitles accused persons to requesthie assistance of an interpreter at state
expense where the court proceedings are condutctadanguage they do not understand. This

provision does not seem to apply to the case wiheegrogation is conducted.

Given the prevailing linguistic diversity in Ethigm, the absence of such a guarantee poses a
serious problem to the persons being interrogdted.Human Rights Committee 8ingarasa v

Sri Lankafound a violation of article 14 in circumstancesend the author’s convictiorelied
solely on his confession where there was no ine¢eprprovided durindis interrogatiort>° It

has thus been confirmed that State parties to tweri@nt have an obligation to ensure that any

person accused of a crime is able to exercisédgheto defensé>*

Fourth, penalties have been actually implementdds Ts self-explanatory. It would be a
premature for the cause of action resulting fronongful conviction if the penalties have not

been implemented at the time of claiming compeagrati

In this respect, the Draft Criminal Procedure iide 470(1) provides that ‘if the judgment of

conviction is reversed or altered on review, thertehall order the payment of compensation by

349 The writer served as a zonal public prosecutor at the Oromia Justice Bureau from 2001-2003 E.C, and knows from
his own expetiences and different trainings that all crimes, without regard to their gravity, entertained by way of RTD
and decided within less than three days. The writer is well aware that this procedure is being carried out both by the
Federal and States governments.

30 Conte, supra note 70, P.191. See also, cited in footnote: Singarasa v Sri Lanka, Communication 1033/2001, UN Doc
CCPR/C/81/D/1033/2001 (2004), para 7.2.

»11d., P.183.
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the government commensurate with the moral andrrabhtltamage sustained by the person as a
result of the judgment of convictidi® This is a radical departure from the 1961 Criminal

Procedure Code of Ethiopia currently in force.

3.3.2.3.3 Domestic Cause of Action for Breach of the CovenarRight
to Liberty

The dominant issue as to the implementation ol @&PR remains to be whether the Covenant
creates only duties of result, as the duty to nefir@m human rights violations, or also duties of
conduct, as the enactment of specific safeguardsnstgviolations™® Article 2(2) of the
Covenant specifies that each party will “take thecaessary steps, in accordance with its
constitutional processes” to give effect to thehtsgrecognized in the ICCPR. This above
provision speaking of “the necessary steps, inr@ewe with its constitutional process” seems
to leave the choice how to implement the Covenaunlhé States parties as long as the Covenant
rights become effectiv&* Accordingly, States parties to the Covenant mayshdo accept the
provisions of the Covenant as a self-executingam-self-executing. Self-executing treaties are
capable of direct and automatic domestic applicatipon ratification creating domestic cause of
action for individuals to vindicate violations dfeir treaty based substantive rights. To the
contrary, a non-self-executing treaty does notfif®vide an individual with a private cause of

action to seek a remedy for violations of the ysasubstantive provision§>

In Ethiopia, all ratified treaties form an integgrt of the law of the land by virtue of Article
9(4) of the Constitution. So, a human rights trediy it self-executing or non-self-executing,
upon ratification, becomes part of the domestic ¢tdviEthiopia. In the light of this, the ICCPR,
which Ethiopia acceded to in 1993, is part of Bpano law. When consenting to the ratification
of the ICCPR, Ethiopia did not enter any declaratior an act with a similar effect) that would

2 Article 470(1) of the Draft Criminal Procedure Code provides for three requisite elements to be met for a person

wrongfully convicted to be granted compensation: (1) that the conviction has been reversed or reduced; (2) that the
victim has suffered moral and/or material damage; and (3) that there is a causal relationship between the judgment of
wrongful conviction and the harm/damage suffered-i.c., the victim suffered the damage as a result of the wrongful
conviction.

33 Seibert-Fohr, supra note 77, P.401.

354 Ibid.

35 William M. Carter Jr., Treaties as Law and the Rule of Law: the Judicial Power to Compel Domestic Treaty
Implementation, Maryland Law Review, Vol.69, Issue 2, Article 5, 2012, P.358 [hereinafter Cartet].
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render some provisions of the Covenant non-seléxeg. Therefore, one may argue that the
Covenant creates domestic cause of action for itha@s in the same manner as other domestic
laws of Ethiopia and individuals whose Covenanhtsgare violated can pursue a compensatory
remedy by invoking the provisions of the Covendhirsuing this line of thought, victims of
arbitrary arrest or detention, and wrongful coneictmay directly avail themselves of Articles
9(5) and 14(6) of the Covenant in seeking a conmgdeng remedy. This, however, has provoked

a debate to which the writer will turn in Chapteséction 4.4.1.
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CHAPTER FOUR

THE INSTITUTIONAL FRAMEWORK OF COMPENSATORY REMEDI&
FOR BREACH OF THE RIGHT TO PHYSICAL LIBERTY IN ETHIPIA

4.1 An Overview

The right to liberty is enshrined in the FDRE Cdamngibn and the Constitutions of the regional
States in Ethiopia. Entrenchment in the Constitutbthe right to liberty as a fundamental right
is a necessary but not a sufficient condition far énjoyment, by the beneficiaries (individuals),
of the right. The effective enjoyment of the righthe function of the clarity in the laws and the
existence of strong institutions entrusted with plogver to enforce them. Though the function of
enforcing human rights cuts across all institutjons worthwhile to keep in tune with the major
actors for the purpose of this work. Accordingliie twriter seeks to assess the institutional
competence of the Ethiopian Human Rights Instihgi¢the Human Rights Commission and the
Institution of the Ombudsman) and the courts of lawthe enforcement of human rights in
general and providing compensatory remedies fotim& of breach of the right to physical

liberty in particular.

Further, the Constitution establishes the Fedeunptene Court, the Federal High Court and the
Federal First Instance Court at the federal lewel stipulates the establishment by the States of
their respective Supreme, High and First Instanoar8>*° This section examines the powers
and duties of these institutions to grant comp@&mgatmedies to victims of breach of the right
to physical liberty.

4.2 The Ethiopian National Human Rights Institutions

National human rights institutions play paramouwiés in the promotion and protection of the
human rights of peoples guaranteed in the conisiituThe international community has learned
that human rights are best monitored, protectesinpted and fulfilled domestically. National

human rights institutions (NHRIS) are created esgle for this purpos&’ They can, to a

356 The FDRE Constitution, Article 78(2) & (3).

37 C. Raj Kumar, National Human Rights Institutions and Economic, Social, and Cultural Rights: Toward the
Institutionalization and Developmentalization of Human Rights, Human Rights Quarterly, 17ol. 28, The Johns Hopkins
University Press, 2000, (755-779), P.761.
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greater extent, support compliance with internatiostandards as well as the existence of
internal accountability systems, and can also helpnsure that the administration of justice
conforms to human rights standards. The institafiaation of human rights is of paramount
importance for their enforcement both at the iméomal and domestic levels. At the
international level, there are various instituti@stablished under the UN (charter bodies) and
those established under human rights treatiestytieadies). Domestically, NHRIs play this
role®® NHRIs have adopted a variety of forms and funatidepending on the national context
in which they operat&® But the core idea behind all of them is that erdarent of human rights
takes place at the domestic 1e¥®l. In the context of Ethiopia, the Constitution states the
establishment by law of the two human rights instins, the Human Rights Commission and
the Institution of the Ombudsman. Subsequently,itisétutions were established pursuant to
laws passed by the HPR in 2000.

4.2.1 The Ethiopian Human Rights Commission

In line with 55(14) of the Constitution which statihat the HPR “shall establish a Human Rights
Commission and determine by law its powers and tfans”, the House promulgated
Proclamation N0.210/2000 and established the Cosiomisas an autonomous organ of the
Federal Government having its own juridical per$iond® The preamble of the Proclamation
establishing the Commission is generally modeletherpreamble as well as Article 13(1) of the
Constitution which provides for the responsibilityd duty of all government organ of all levels,
both federal and regional, to respect and enfdneepeoples’ rights and freedoms guaranteed
under Chapter 3 of the Constitution. Its princijpdljectives are promoting, protecting and
enforcing all human rights and freedoms providedifiothe operative Constitution, the other
laws of the land and under the international humghts instruments to which Ethiopia is a
party.

The preamble of the proclamation adds that thebkstenent of the Commission is found
necessary, not as the sole organ but, as one ofdfaas that play a major role in enforcing such

rights and freedoms. Seen from this perspectivepuld be alleged as too late to establish an

358 1d., P.773.
39 Pohjolainen, Anna-Elina, The Evolution of National Human Rights Institutions - The Role of the Unites Nations,
The Danish Institute for Human Rights, 2006, P.1.
360 Thid.
361 Human Commission Proc.No.210/2000, supra note 270, See Atticle 3(1).
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organ trusted to have such a role almost five ya#tes the Constitution entered into for€é;

and to get it into operation after more than a dedallowing the Constitution.

Unlike the Indian Human Rights Commission, the powad function of which is prescribed in
the Constitution, in Ethiopia, it is the House eagislative and political body, that is entrusted
with the mandate to establish and determine bytlenpowers and functions of the Commission.
This, in fact, does not contradict with the Parignéiples which require the mandates,
composition and sphere of competence of Nationah&huRights Institutions to be specifically
set forth in a constitutional or legislative t€%.At any rate, these are institutions which,
although established by the State, are supposedetondependent of it. Guiding the
establishment and operation of these institutiorgl@e Paris Principles of 1993. The principles,
among other things, urge these institutions to taairtheir independence notwithstanding their
legal status as statutory bodies. Also, Statesiiayed to respect and ensure the independence of
these institutions and to fully fund them. Thigegarded as a rather tricky relationship, which

requires both political maturity and tolerance athbsides’®

The role of the Commission is both promotional anotection. Pertaining to this role, Article 6
of the Proclamation enumerates the powers and dofieghe Commission. Accordingly, the
promotional and protection roles of the Commissiatude; ensuring that the human rights and
freedoms recognized by the Constitution are regpelsy all citizens, organs of state, political
organizations and other associations as well athéy representative officials, ensuring that
laws, regulations and directives as well as govemtndecisions and orders do not contravene
the human rights of citizens guaranteed by the ttatien, and creating awareness of the public
and enhancing the tradition of respect for humahtsi, investigating human rights violations,

and making recommendations for the revision oftexdslaws and enactment of new ones,

362 Whereas the FDRE Constitution has entered into force on 21t of August, 1995, the Human Rights Commission
Establishment Proclamation has entered into force on 4% July, 2000. Even worse, the commission came to operation in
2007.

363 Paris Principles on National institutions for the promotion and protection of human rights, United Nations General
Assembly, A/RES/48/134, 85th plenary meeting, 20 December 1993, Principle 2, available at:

http://www.info.gov.hk/info/eoc/annex6 e.pdf, visited on 12/02/2014.
364 Peter, supra note 148, P.352.

365 Human Rights Commission Proc. No. 210/2000, Atticle 6.
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facilitating an amicable settlement of complairged seeking redress or remedies through the

courts>%®

As far as the limitation of power of the Commissisrconcerned, Article 7 of the Proclamation
provides that “the Commission shall have full posver receive and investigate all complaints
on human rights violations made against any persame cases brought before the HPR, the
HoF, and Regional Council or before the courtsaof,lat any level. It is further enunciated that
the right to lodge complaints, as under the Proat&m, shall be no bar to the institution of
criminal or civil proceedings over the same casether words, the judicial principles dbuble
jeopardy and res judicatado not preclude the complainants from pursuingediss before
courts of [aw*®’ This seems to imply that courts, natural in thean rights discourse, are well

situated and more trusted to grant effective repgednd to protect and enforce human rights.

4.2.1.1 The Power of the Commission to grant compensatory

Remedies

In the case of a human rights violation, the rezpitemedy may be a criminal prosecution or an
award of compensation. As for the criminal jurigidig, it is exclusively reserved to the ordinary
courts. So too, the Commission does not have theepto grant a compelling compensatory
remedy; that is the mandate of courts proper. ly,nmwever, propose compensation in its

endeavor to settle complaints amicafSf.

Ordinarily, a national human rights institution n®t established to substitute itself for the
judiciary. The rationale behind is the requiremesft®atural justice thatne cannot be a judge

in his own causeThe inquisitorial nature of the institution doest mllow it to simultaneously

act as an impartial tribunal to give alleged pegdets of human rights violations a fair hearing.
The solution would seem to be to allow the humahts institution the power to initiate cases
before the courts or to have a relationship with phosecutorial authorities that automatically
allows such cases to proceed. The precise mechasiskely to vary with circumstances and

36 Id., Article 26.

367 1d., Article 22(3).

368 1d., Article 26(1) of the Proclamation requires the Human Rights Commission to settle complaints amicably. In
practice, there are incidences where individual victims are awarded compensation by way of amicable settlement under
the supervision of the Commission where the rights violators are private persons as opposed to persons acting in an
official capacity.
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with different legal system&® The remedial power of the Commission includes ahlca

settlement of complaints brought before it, nosifion with a proposed remedy of the finding of
its investigation to the relevant authority. Thenesly proposed by the Commission “shall
expressly state that the act having caused th@agree be discontinued, that the law having
caused the grievance be rendered inapplicablethatdhe injustice committed be redressed or

any other appropriate measure be takéh”.

Against all odds, some national human rights instihs have been vested with the power to
grant compensatory remedies. The Ugandan and thanllHuman Rights Commissions best
illustrate this scenario. The Ugandan Human Ri@glismimissionmay under Section 53(2) of the
Ugandan Constitution, in case of infringement ofmlan rights, order the release of a detained
person, payment of compensation or any other lesgakdy or redress. Section 53(3) provides
that orders made by the Commission can be appeatbé High Courf’* Similarly, the Indian
National Human Rights Commissiavhile inquiring into complaints has the powers ofiail
court trying a suit under the Code of Civil Procedurhe power mainly concerns omission to
answer inquiries, produce documents and sign statemrequested by the Commission, against
which the Commission can take steps to prosecus®mpe refusing to cooperate by bringing the
case to the Magistrafé?

In sum, the Ethiopian Human Rights Commission duagshave the institutional competence to
grant compensatory remedies to victims of breaclthefright to physical liberty. Let alone
ordering the payment of compensation to the victiimsre is no clear provision if it can have the

court grant such a remedy or intervene as an armsiauge in a case pending before the court.

4.2.2 The Institution of the Ombudsman

The Institution of the Ombudsman was establishethensame year together with the Human

Rights Commission by Proclamation N0.211/2000. Engucompliance with the requirements of

369 | Performance & Legitimacy: National Human Rights Institutions (224 ed.), International Council on Human
Rights Policy, 2004, P.92.

370 Supra, note 366.

371 Peter, supra note 149, P.361.

372 Lindholt, Lone; Lindsnaes, Birgit; Yigen, Kristine (eds.), National Human Rights Institutions : Articles and Working
Papers, Danish Centre for Human Rights, 2001, P.28.
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the rule of law by laying the foundation for gooovgrnance, and ‘setting up an easily accessible
means for the prevention or rectification of admirative abuses, arbitrarily committed against
citizens,’ is theraison d’etreof the Institutior?”® As compared to the Commission, the scope of
competence of the Ombudsman is very narrow fronatigge of the rights abusers. It is limited to

the prevention or rectification of ‘the unjust dg@ons and orders of executive organs and officials

thereof' 3’4

4221 The Power of the Institution of the Ombudsman to Gant a

Compensatory Remedy

The standing to lodge a complaint before the Omimaaisis formulated exactly in the same
wordings as in the case of the Commission. Accagtglina complaint may be lodged by a person
claiming that his rights are violated or, by hi®gge, family member, his representative or by a
third party’. Having regard to the gravity of theéokation, the Institution may also receive
anonymous complaints and proceed with the investigaHowever, in all cases, the Institution
does not have first instance jurisdiction to coasidomplaints. Any person who suffered from
maladministration is required to first bring thengaaint before the relevant organs and take
recourse to the Institution where the organs afketspond in a reasonable time or where he/she is
dissatisfied with the decision of the organs. Timstation does not exist in the law establishing

the Human Rights Commission.

Upon receiving a complaint, the Institution shaistf endeavor to settle the matter amicabfy.
Failing settlement, the Institution shall notifp, Wwriting, the findings of its investigation andg it
opinion thereon, to the superior head of the caomemrorgan and to the complaindfft.The
Institution does not on its own have the poweretctify the injustice by granting compensatory
remedy to a victim whose rights have been violaRzather, by facilitating the rectification of the

injustice caused to the victims, it plays an intednary role.

373 Ombudsman Proc. No0.211/2000, see Preamble, Para.1.
374 1bid., Para.3.
375 1d., Article 26(1).
576 Thid., Article 26(2).
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4.3 The Judiciary

Ethiopia’s federal and States governments haver trespective judicial powers vested in

courts®”’

The judiciary, like NHRIs, plays a significant role the internal approach to the
institutionalization of human rights by interpragithe constitution and other laws of the state.
In Ethiopia, the authority to interpret the Congtin has been apportioned between the regular
judiciary and the Council of Constitutional Inquif@Cl)/House of Federation (HoE)’ The HoF

is entrusted with the power of deciding the constihality of laws and resolving constitutional
disputes. In either case, its mandate does naidedhe application of constitutional provision to
concrete factual controversies. It is an excluswandate of the courts to resolve concrete
disputes between litigants by applying laws, inolgd constitutional law, to the factual
controversies® In so doing, the regular courts grant judicial eelies. The HoF, on the other
hand, delivers constitutional remedies. Constihdlaremedies differ from judicial remedies in
that it extends to the extent of invalidating a lawconduct contested to be unconstitutional,
whereas judicial remedy is more concrete and irediidter alia, the granting of a compensatory

remedy for breach of the right to physical liberty.

The judiciaries of the federal and the state gawemts share the responsibility and duty to
respect and enforce the human rights in ChaptdrtBeoFDRE Constitution. Besides, they have
the duty to interpret the fundamental rights areeloms guaranteed in the Constitution in line
with the principles of international human rightsstruments. The States’ judiciaries have the
additional responsibility and duty of respectingl amforcing the respective States’ bill of rights
and interpreting them in harmony with internatiohaiman rights norms.

This section discusses the responsibility and déigourts, both federal and states, to respect and
enforce the human rights guaranteed in Chapter h@fFDRE Constitution and the States’
constitutions, as the case may be; and the poweowts to interpret and apply the Constitution
and international human rights instruments (withtipalar reference to the ICCPR). It then goes
on to examine the power of the courts to applyritiet to compensation for breach of the right to
liberty as provided for in the ICCPR.

377 The FDRE Constitution, Articles 50(2) cum 79(1).
378 Kumar, supra note 123, P.773.

379See also, Bulto, supra note 303, P.106.

380 1d., P.103.
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4.3.1 Federal Courts

The federal judiciary consists of regular courtadiioning at three levels: First Instance, High
and Supreme Courts and the Cassation divisioneoStipreme Court. The following discussion
generally concerns the powers and responsibilithefthree levels without making any particular

reference to one or the other.

431.1 The Responsibility and Duty to Respect and Enforcehe
Constitution

In the first place, the judiciary, as an organte government, has the common duty to respect
and enforce human rights provisions of the Cortiit®® The obligation to respect requires
courts to take hands off from violating human rggbt individuals guaranteed by the Constitution
and human rights treaties ratified by Ethiopia.ekemplify in terms of the issue in hand, it would
be breach of the obligation to respect for coustdssue an unfounded warrant of arrest and
license the police to deprive persons of theirtrigHiberty. It would also amount to breach of the
obligation to respect for the court to order théedgon of a person, without a charge against
him/her, under the guise of contempt of court, wdhactually exercising his right to be heard or

exercising his freedom of speech in the court.

Unlike the duty to respect, the duty to enforce tigats enshrined in the Constitution requires
judicial activism. This duty includes applying theovisions of the Constitution to specific cases
brought before the court&’ Insofar as a given case finds its way into the isioms of the
Constitution, application of the provision to thase does not seem to pose difficulty to the
courts. Rather, it is where the Constitution ierdilon the case brought before it that the courts
face with a dilemma. In such a case, more degremghgement would be required of the courts
in the course of finding legal solution to the fadtcontroversy arising under the Constitution.
The case in point is the right to compensatiorbfeach of the right to physical liberty. While the
right to (physical) liberty is protected under ti@onstitution, the breach of which is a

constitutional case, the right to compensationbi@ach of the same right is not provided in the

381 The FDRE Constitution, Article 13(1).
382 Yeshanew, supra note 17, P.7.
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Constitution. On the face such a silence, the tdsiding a legal remedy for breach of the right

in question would be never easy. The next secttamées if interpretation is of some help.

4.3.1.2 Interpreting the Constitution

Formulated in a mandatory fashion, Article 13(2}leé Constitution requires the interpretation
of the Fundamental rights and freedoms in ChaptdrtBe Constitution in a manner conforming
to the principles of international human rightstinments. The question is: whose mandate is it
to interpret the Constitution? A glance at ArticB%(1) and 84(1) of the Constitution tends to
suggest that Article 13(2) is a grand rule of iptetation for the HoF, and not for the coufts.
However, the responsibility and duty of the judigiécourts), in the preceding Article 13(1), to
enforce the Bill of Rights together with the rigiftaccess to justice under [A]rticle 37(1) means
that the Bill of Rights is justiciab&*

A further argument can be gained from Article 3¢f)Proclamation N0.25/1996 by virtue of

which federal courts have jurisdiction over casasiray under the Constitution. Obviously,

cases arising under the Constitution are thosescts® have their causes of action in the
Constitution. This is another expression of juatdity of constitutional rights. By justiciability

it means that provisions of the Constitution arée ardy invocable by the right-holders but also
they can be applied directly by courts of law.

If the Federal Courts are competent to apply tlewipions of the Constitution, then they cannot
be precluded from expounding and interpreting #aes and determining the scopes and limits
of the rights thereof. In the words of Chief Justiarshall,”those who apply the rule to
particular cases must of necessity expound andpiete that rule®® Hence, where the
interpretation of a provision on fundamental righted freedoms is in doubt, courts have the

opportunity to interpret and apply the provisionthe light of the applicable international legal

383 While Article 62(1) provides that “the House (HoF) has the power to interpret the Constitution”, Article 83(1)
provides that “all constitutional disputes shall be decided by the House of Federation”. The latter provision, on its face,
excludes any other organ, but the HoF, from deciding constitutional disputes are concerned.

384 See also, Yeshanew, supra note 17. That Federal Courts have jurisdiction over cases arising under the Constitution is
cleatly provided in Article 3(1) of Proc.No.25/1996. The Constitution confers rights on citizens and residents. The
cumulative reading of Articles 37(1) and 13(1) of the Constitution and Atticle 3(1) of Proc.No.25/1996 evidence the
justiciability of Constitutional rights.

385 Edward D. Re, Judicial Enforcement of International Human Rights, Akron Law Review, Vol. 27, No.3, Article 4
(281-300), P.287.
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norm/principle. In so doing, the courts cannot &iel $0 be usurping the mandate/function of the
HoF. The application of law to the facts of the eas clearly a judicial functioff® This
interpretative latitude fostensdirect applicationof treaty provisionsMoreover, it should be
noted that the Constitution is not merely referrittg human rights in the abstract, but
international human rights that are to be giverallegffect and enforced. So, the relevant
provisions of international human rights instrunserwould supplement interpretation of
constitutional rights to the extent that the righits guaranteed in the Constitutih.

But the right in question may be one for which éher no explicit constitutional guarantee. The
case in point is the right to compensation for bneaf the right to physical liberty, a right
guaranteed in the ICCPR but not in the FDRE Cartgtit. In this case, the treaty provisions
have nothing to supplement. Rather, the situatalis dor direct application of the relevant
provisions of the Covenant. Some even suggesthieatelevant provisions of the treaties shall
be taken as Ethiopian latf* Accordingly, Ethiopian courts should apply Arti@és) or 14(6) of
the ICCPR, as the case may °Be. As will be seen subsequently, this judicial fimat

nonetheless, seems to be a theoretical possitalityer than a practical reality.
4.3.2 State Courts

State Court§° share with Federal courts the common responsibdlitd duty to respect and
enforce the human rights provisions of Chapter 3hef federal Constitutioft” Besides, they
also have the responsibility and duty to respedtenforce the bill of rights in the Constitutions
of the respective States. As for the federal cotines duty to enforce the fundamental rights and
freedoms may sometimes require the courts to ireethe scope and limitations of the rights in
guestion. Accordingly, the courts may be requiredapply clear and specific provisions of
ratified treaties to cases brought before thenmtiquaarly where the treaty provisions have no

domestic law substitute.

386 1d., P.286.
387 Yeshanew, supra note 17, P.13.
388 Ibid.
389 See, the FDRE Constitution, Article 9(4): The ICCPR, as a ratified treaty is considered as domestic law of Ethiopia.
30 ‘State Courts’ as used in this study refers to the courts of Member States of the Federal Democratic Republic of
Ethiopia enumerated under Atrticle 47 of the FDRE Constitution, namely: Tigray, Afar, Amhara, Oromia, Somalia,
Beneshangul/ Gumuz, Southern Nations, Nationalities and Peoples, Gambela and Harari.
1 See, Article 13(1) of the FDRE Constitution.
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4.4 Domestic Application of the ICCPR

The application of international human rights tiesiby national courts depends on a decision by
domestic legal systemi¥? It is only when a human rights instrument andpitsvisions have
become part and parcel of domestic law that natiooarts and quasi-judicial bodies will be
able to apply them to cases brought before themrivate individuals or organizations, as the
case may b&° At present, however, there is no general rulentgrhational law providing how
States should incorporate provisions of treatiegesferal international law into municipal legal
systems™ It is for the domestic laws and law making orgamshoose the manner and means of
incorporating international human rights treatie®ithe law of the lan&> Nonetheless, this
liberty of choice of means of incorporating ratifiauman rights treaties into the domestic legal
system is not a license for local authorities toidie whether to incorporate them at all because

the State’s duty to incorporate them results frbedct of ratificatiorf>°

Be that as it may, the relationship between theeGamt and domestic law is crucial when it
comes to the question how the Covenant is to béemmgnted in the Ethiopian legal system. As
is elsewhere, this provokes three issues: whethéndividual may directly invoke the Covenant
provisions before Ethiopian courts and/or courts @pply them directly, whether the provisions

are applied indirectly, or whether there is a nieedegislative incorporatiofi’’

Based on the particular case of their respectivaedtic legal systems, the States parties to the
Covenant may choose between direct applicationjraod application, and legislative

incorporation to give effect to the Covenant rights

32 Ximena Fuentes Torrijo, International Law and Domestic Law: Definitely an Odd Couple, P.3, available at:

http://www.law.vale.edu/.../XimenaFuentes ..., accessed on 3 March, 2014.

393 Francois-Xavier Bangamwabo, The implementation of international and regional human rights instruments in the
Namibian legal framework, P.166, available at: http://www.kas.de/.../namibia/HumanRights/..., accessed on 5 Match,
2014.

394 Torrijo, supra note 392.
35 Takele Soboka Bulto, The Monist-Dualist Divide and the Supremacy Clause: Revisiting the Status of Human Rights
Treaties in Ethiopia, 23 J.Eth.L.No.1, P.139.
396 Ibid.
397 Seibert-Fohr, supra note 77, P.418.
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4.4.1 Direct Application

The term ‘directly applicable’ is used if a norminternational law can be applied by domestic
courts>*® It is usually the case where the norm is of sefeeiting. Accordingly, a self-executing
treaty provision is “regarded as conferring rigbts individuals and, consequently, may (and
should) be applied by the courts as an indeperdgat basis for judicial decisiong® In other
words, a self-executing treaty is invocable by @iévparties and capable of direct application by
the courts without a need for any domestic impleingnlegislation’®® Furthermore, it is
generally recognized that self-executing provisiensate rights (and obligations) for private
parties, even if those rights and obligations hawelirect equivalent in domestic legislatith.
The classical civil and political rights to phydi@ategrity (the right to life, right to liberty, rad

right to security of person) are often consideregelf-executing rights.

To say a particular treaty provision is self-exeaytsometimes means that it is automatically
incorporated into domestic law upon ratification tbe treaty. Under this interpretation, the
statement that a treaty provision is not self-ekaguneans that it has no status as domestic law
in the absence of implementing legislatf6h However, it is true that a ratified treaty has the
‘force of law’ regardless of whether it is self-exéing or nof®® Yet, some argue that even
though the treaty has the force of law, the coultity to enforce the treaty on behalf of an
individual depends on whether it is self-execufiffgn other words, only self-executing treaties
can be applied directly by the judiciary. Furtheo, treaty provision can be directly applicable
unless it is also automatically incorporated-tisajudges cannot rely on a provision as a rule of
decision if it has no status as domestic f&w.

8 1d., P.404.

39 Sloss, supra note 59, P.12.

400 Tbid. The point is that “self-executing treaty provisions are automatically incorporated into domestic law without the
need for legislative action, apart from legislative approval of the treaty itself, which is necessary for international entry
into force”.

4011d., P.400.

402 David Sloss, The Domestication of International Human Rights: Non-Self-Executing Declarations and Human
Rights Treaties, 24 Yale J. Int'l L. 129, Santa Clara University School of Law, P.146.

4031d., P.148.

404 Ibid.

405 Ibid.
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When it comes to the ICCPR, Atrticle 2, as has lstated in section 3.3.2.3.3, seems to convey
two contradicting messages. While paragraph 1 whrcvides that “[e]ach State Party to the
present Covenant undertakes to respect and toeetswl individuals within its territory and
subject to its jurisdiction the rights recognizedthe present Covenant...” could be read to
provide for directly applicable rights, paragraphs@ems to contradict this assumption by
requiring ‘[n]ecessary steps of implementation incadance with the States parties’
constitutional process to give effect to the Cowendghts’, thereby excluding an automatic
direct applicability’®® However, it is submitted that the wording of Alic2(2) does not
necessarily exclude a duty to make the Covenaattiljrapplicable which could be based on the
duty to respect and ensure the Covenant rightsupotsto Article 2(1) or on the purpose of
Article 2 in generaf®’ At the least, owing to the logical and legal capsmce of the duty to
respect and ensure the Covenant rights, directipldipplication of provisions of the Covenant
for which there are no substitute or equivalenth@ domestic laws becomes inevitable if the
treaty obligation has to be observed. In Ethiop@myever, this has provoked a debate to which

we now turn.

Scholars and practitioners split in opinion regagdthe direct judicial application of ratified
human rights treaties in Ethiopia. While some arthe provisions of ratified human rights
treaties are capable of direct application by Hitsio courts, others contend this to be a practical
impossibility. At the beneath of the controverssslthe question whether publication in the law
gazette of ratified human rights treaties is a @ sine quo nonor not for their direct
application.

Those in the first camp, proponents of direct jiadiapplication, have the normative basis for
their arguments in Article 9(4) of the FDRE Congiiin by virtue of which ratified treaties are
considered as forming ‘an integral part of the @whe land’. They argue that ‘an international
treaty becomes part of the Ethiopian law as sodhiagatified’; and publication, a requirement

in the case of national legislation, adds no vglido the treaties which are already valid by

406 Thid.

407 1d., P.425. Seibert-Fohr sees to Article 2 of the Covenant from two angles. On the one hand, the decision not to
exclude explicitly domestic effects can be taken as an indication that a direct application was at least deemed to be
possible. On the other, one cannot conclude that the drafters wanted to make the Covenant directly applicable as a

matter of international law.
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virtue of ratification?®® In the light of this argument, Ethiopian courtsuld be required to take

judicial notice of ratified treaties and enforce tights guaranteed therein.

The second argument totally negates this abovdi@osiProponents of this stance base their
argument on the Negarit Gazeta Establishment Poo8/M095% and the FDRE Constitution.
Article 2(3) of the former requires government arg®f the federal as well as the states to take
judicial notice of laws published in the Negaritz8ta. The proponents assert this requirement to
be equally applicable to treaties and all otherslamacted by the HPR® In the case of the
latter, Article 71(2) of the Constitution is heawilelied. Article 71(2), dealing with the powers
and functions of the FDRE President, provides thatPresident ‘shall proclaim in the Negarit
Gazeta laws and international agreements approyedhé® HPR in accordance with the
Constitution’.*** The provision refers to laws and ‘internationatesgnents’. By laws, it refers
to laws enacted by the federal legislature. The témternational agreements’, pursuant to the
VCLT, refers to treatie$"* Those in this camp assert publication as a mangagquirement for
treaties to be applied by Ethiopian CodffsFollowing this line of argument, direct applicatio

of ratified treaties that are not published in the gazette is impossible, no matter how the

provisions are traditionally considered as selfeetimg; sufficiently clear and specific enough.

There are some major problems the crux of which ilethe very requirement of publication.
Taking this requirement for granted, Getachew Asdeds identified three such probleftis.
First, it may leave Ethiopia in a situation whetasi bound internationally by the terms of a

treaty which has no domestic effect. This may ggpka because the fact of ratification of some

408Girma Amare, as cited by Ibrahim Idris, supra note 16, P.124, The Ethiopian Human Rights Regime, Federal
Democratic Republic of Ethiopia’s Constitution and International Human Rights Conventions Ethiopia has Ratified: A
Paper Presented to the International Conference on the Establishment of the Ethiopian Human Rights Commission and
the Institution of Ombudsman, from May 18-22, 1998, Addis Ababa, Ethiopia.
49A Proclamation to Provide for the Establishment of the Federal Negarit Gazeta, Federal Negarit Gazeta
Establishment Proclamation No.3/1995, Federal Negarit Gazeta of the Federal Democratic Republic of Ethiopia, 1%
Year No.3, 22 August, 1995.
410 Idris, supra note 401.
411 Ibid.
412'The Vienna Convention on the Law of Treaties 1969, YBAAA 40 (1970) XXVII, provides the following:
Article 2
1. For the purposes of the present Convention:
(a) “treaty” means an international agreement concluded between States in written form and governed by international law, whether
embodied in a single instrument or in two or more related instruments and whatever ifs particular designation;
413 Ibid.
414 Assefa, supra note 10.
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of the important treaties to which Ethiopia is atpdas already been deposited with the UN
Secretary General without publication of the saorettie purpose of domestic consumptith.
Second, even in cases where ratification has bal@wed by publication, the practice is that
nothing more than a precise statement of the faatt the treaty under consideration has been
ratified is actually published in the law gazefidie non-publication of the full text of those
treaties has rendered it inaccessible both in tefresntent and the working langualé Third,

he asserts that the lack of implementing legishafar most provisions of the treaties that lack
specificity to be readily applicable by the courés added up to the problems in the enforcement
of the rights and freedoms entrenched in the eatifieatie$’’ With these pragmatic problems in
mind, Getachew concludes that “the federal judisjatem leaves a lot to be desired in terms of

protecting constitutionally guaranteed rights amgdoms.**?
4.4.1.1 Indirect Application

Indirect application occurs when a court invokeseaty as an aid to the interpretation of a
domestic constitutional or statutory provisiBi.Courts may refer to treaties as an aid for
interpreting statutes; they may also apply legstathat has been enacted pursuant to a treaty.
These are examples of ‘“indirect” judicial applioatiof treatie$?° Unlike direct judicial
application, when courts apply treaties indirecdgme provisions of law other than the treaty
itself provide a rule of decision in the particulease’?! In that sense, the statutory and/or
constitutional provisions providing a rule of déeis should be interpreted to conform to

422
S

international obligations codified in unincorporcteeaties:* While direct application requires

415 Ibid.

416 Ibid.

417 Ibid. See also, Yeshanew, supra note 17, P.12: To the contrary, he argues that the Ethiopian Constitution enshrines
provisions specific enough to be applied by courts, and constitutional avoidance on the ground of generality of the
provisions is not tenable where the provisions have no perfect substitute in ordinary legislation. Even though there is no
harm in having implementing legislation, there seems to be a leeway for Ethiopian courts to apply clear and specific
provisions the treaties to particular cases to meet the need of the day.

418 1d., P.268.

419 Sloss, supra note 59, P.14.
420 Thid.

421 Sloss, supra note 402, P.145.
422 Sloss, supra note 59, P.7.
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treaty provisions to be self-executing, judges apply treaty provisions indirectly, regardless of
whether they are self-executing or fitt.

It goes without saying that the Cassation divisainthe Federal Supreme Court Trsedale
Demissie v Kifle Demissie C4dé&passed a groundbreaking decision by adopting dinert
application of Article 3(1) of the UN Convention e Rights of the Child (CREY and Article
36(2) of the FDRE Constitution. This interpretatiminthe Court serves as a precedent and binds
on federal as well as regional courts of all levesslaw??® No matter how crucial the above
decision of the Cassation division may be, the irhpbthe interpretation to other human rights
treaties such as the ICCPR may give rise to somastigms. While the fact of ratification of the
CRC*’ was enacted into a proclamation by making referen the text o f the Convention, the
ICCPR was not. So, there remains doubt if the Gassalivision can follow a similar
interpretation for cases arising under human rigigsuments that have not been proclaimed in

the Negarit Gazeta.
4.4.1.2 Legislative Incorporation

Traditionally, scholars posit two approaches inpees of the reception of international law,
human rights law inclusive, into the national leggstem, characterizing countriesrasnig or

dualist*?®

The monist theory provides that international kwad national law are manifestations
of a single conception of laff® It follows that municipal courts are bound to ditg apply

international human rights law (treaty provisiomsphout any recourse to adoption by courts or

423 Tbid.
424Tsedale Demissie v Mr Kifle Demissie, Federal Supteme Court Cassation Division, File 23632, in Decisions of the
Cassation Division of the Federal Supreme Court of the FDRE, Vol. 5, judgment 6 November, 2007, P.188-191. In this
decision, the Cassation Division of the Federal Supreme Court found the regional courts of the SNNP to have
committed basic error of law and held that the aunt of the child Beniam Kifle to be a legal guardian of the child having
regard to Articles 3(1) of the CRC and 36(2) of the FDRE Constitution which provides for ‘the best intetest of the child
as a primary consideration’.
*2> Convention on the Rights of the Child, Adopted and opened for signature, ratification and accession by General
Assembly resolution 44/25 of 20 November 1989, entry into force 2 September 1990, in accordance with Article 49.
26 Federal Courts Proclamation Reamendment Proclamation No.454/2005, Federal Negarit Gazeta of the FDRE, 11t
Year No.42, 14 June, 2005, Article 2(1).
7 The Convention of the Rights of the Child Ratification Proclamation No.10/1992, Negarit Gazeta, Year 51, No.5.
428 Bangamwabo, supra note 389.
429 Magnus Killander (ed.), International law and domestic human rights litigation in Aftica, Pretoria University Press,
2010, P.5 [hereinafter Killander]
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transformation by the legislatut& To the contrary, dualist theory provides that in&ional
law and domestic law are separate legal systenssa result, if international (human rights) law
is not transformed into national law through legfisin, national courts cannot apply*it.So
much so that, only with the passage of implementaggslation by national legislative body
would human rights treaties come to have direcotfon internal laW*? Be that as it may, the
monist/dualist dichotomy is held to be losing itsrrency in the area of human rights law,

environmental law and commercial 14%.

Nonetheless, it should be noted that not all tesatequire legislative incorporation. Legislative
incorporation is not necessary: (a) for those iesahat operate purely on the international plane,
without requiring any domestic legal effect frone tharties; and (b) for treaties that obligate a
state to protect certain private rights withindtemestic legal system but preexisting legislation
already protects those rights to the fullest extegtired by international laf#* In the case of
the latter, the idea is that additional legislatiould be superfluou®® Thus, legislative action

is needed only if a proposed treaty (1) does netaip purely on the international plane and (2)
obligates the state to protect private rights #ratnot already protected by preexisting domestic

law 436

In so far as the first is concerned, the ICCPRu&k requires domestic implementation. To this
end, [A]rticle 2(1) requires each State Party ® @ovenant to undertake to respect and to ensure
to all individuals within its territory and subjetd its jurisdiction the rights recognized in the
present Covenant. So, the Covenant guarantees wgimdividuals intended to be enforced on
the domestic plane. With regard to the secondclarl(2) provides that “[w]here not already

provided for by existing [domestic law], each Stasaty...undertakes to take the necessary

430 Ibid.

B11d, P.11.

432 Sloss, supra note 59, P.80.

#3Bangamwabo, supra note 388. International and national laws have traditionally addressed relatively different issues:
the former concentrating on the relationships among states, and the latter on relationships among persons within
national jurisdictions. In recent times, however, there is a gradual convergence of interest, and the ultimate goal of both
systems is to secure the well-being of individuals. This common goal manifests itself in human rights law, environmental
law, and commercial law, ie. areas where there is increasing interaction between national and international law. Thus,
“international and national laws have a lot in common, and an attempt to compartmentalize or isolate them will be
analytically flawed and practically inapposite at present”.

434 Sloss, supra note 59, P.17.

435 Ibid.

436 Ibid.
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steps, in accordance with its constitutional preess...to adopt such legislative or other
measures as may be necessary to give effect tigtite recognized in the present Covenafit.”
Moreover, Article 2(3)(a) of the Covenant statest tlie]ach State Party to the present Covenant
undertakes to ensure that any person whose righteedoms as herein recognized are violated
shall have an effective remedy, notwithstanding the violation has been committed by persons

acting in an official capacity”.

Under the above provisions of the Covenant, Ethidyais the following legal obligatiod& (1)

to “respect” the rights provided in the ICCPR byjraming from violating those rights; (2) to
“ensure” the rights in the ICCPR by taking the stepcessary to prevent others from violating
those rights; (3) to take whatever measures mayebessary to effectuate ICCPR rights if those
rights are not already protected under domestic lawd (4) to provide individuals whose
Covenant rights are violated with an effective rdgnéncluding compensation, as provided for
in Articles 9(5) and 14(6)). But, neither the priséing law of Ethiopia nor the subsequently
enacted legislations provide for the right to congagion in a similar fashion as Articles 9(5)
and 14(6) of the Covenant. If legislative incorgma is a precondition for the application of the
provisions of the Covenant including the above fpvovisions on the right to compensation,

Ethiopia would be duty bound to incorporate thev@mions by legislation.

4.4.1.3 Judicial Enforcement of the Right to Compensation ader
the ICCPR

International human rights treaties largely relytba cooperation of domestic governments for
their enforcement. On the other hand, the inteonati implementation systems of reporting,
inter-state complaint and individual complaint pdares are set up as a secondary means of
implementation providing for a control systéf.In line with this, domestic implementation is
the primary mechanism envisaged by the ICCPR te gffect to the rights of individuals that it
enshrines. In effect, the enjoyment of the Covenagtits, by and large, depends on the
implementation measures taken by the States paffieEhus, to ensure all aspects of the

Covenant rights and their effective enjoymentsihot enough to make it directly applicable and

437 See also, Carter, supra note 351, P.374.
438 Thid.
439 Seibert-Fohr, supra note 77, P.400.
440 bid.
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to bring domestic law into line with the Coven&fitThe Constitutional provisions incorporating
the Covenant need to be implemerit&dVioreover, the precise content of the Covenanttsigh

needs to be elaboratéH.

Therefore, Ethiopia, as a State party to the ICORfeds to develop institutions which remove
impediments to the realization of the Covenanttaglone example is an independent judicial
system as required by Articles 9 and*4Some reasons are forwarded why it is important for
domestic courts to provide remedies for individuatims of treaty violations. Two such reasons
deserve a mention here. First, many modern treatdffy an agreed understanding about the
content of universal moral norms, such as an aabéptways of treating individual human
beings, and governments are more likely to compiy ihose norms to the extent domestic
courts enforce theff> Second, the fact that many treaties create prinighes without granting
private parties access to international disputeluéi®sn mechanisms creates a right-remedy gap
on the international plane. Thus, domestic coudy p vital role in bridging the gap, but are not

the only actors capable of filling i°

Nevertheless, domestic courts can help promote kange with vertical treaty obligatiorf§! In

the claims for breach of vertical treaty obligasprthe obvious defendant is the government
department or government officials. Particulanythe claim for compensation for arbitrary arrest
or detention, and wrongful conviction, as providedrticles 9(5) and 14(6) of the ICCPR, the
defendant may be the police department or a polfiteer or the office of the public prosecution
or a prosecutor theredt In the case of absence of remedies provision énGbnstitution and
other especial laws, Ethiopian courts can onhtiid rights-remedies gap by directly applying the
above provisions of the Covenant. The practice ethBrlands, Germany and Poland very well

depicts this above assertion. In these three jatieds, domestic courts directly apply a provision

#11d., P.453.

#42 Ibid.

443 Ibid.

H41d., P.457.

445Sloss, supra note 59, P.5.

446Tbid. See also, General Comment No.20/44 on Article 7(1992), in: HRI/GEN/1/Rev.1, P.31, para.8, General
Comment No.18/37, para.9. The Committee asks for administrative, judicial and other measures apart from legislative
steps in order to prevent and punish violations of Covenant rights. Therefore, all three branches of government-the
legislature, the judiciary and the administration-are charged with the implementation of the Covenant.

#7 Seibert-Fohr, supra note 77, P.400.

#8Ibid.
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of a treaty that is part of the domestic legal osdken it is sufficiently clear, and if it is desigd

to benefit private parti€$? The ICCPR is part of the domestic law of Ethiopsaper Article 9(4)

of the FDRE Constitution and Articles 9(5) and 14¢6 the ICCPR are sufficiently clear and
designed to safeguard private individuals againstaachment by the government or its agents.
So, save the otherwise arguments regarding thereagent of publication, there is nothing flaw
for the Ethiopian courts in following the footstep the courts in the above jurisdictions and

applying the provisions of the Covenant on thetrighcompensation based on Article 9(4).

This above assertion is so crucial in the lighaléérnative recourse victims of breach of the right
to physical liberty have within the Ethiopian cottteFor one thing, the African Commission
currently stands the only institution before whiEthiopian citizens and residents may file
complaints of breach of the right to physical ligerFor the other, even assuming that
complaints of breach of the right to physical lilyethat are made by Ethiopian citizens and
residents are reviewable by the existing intermaiduman rights treaty-monitoring bodies, the
cost associated with such an international litmatsystem may discourage many individuals
from resorting to those mechanisms. It is still tAse that any decision made by an international
human rights treaty-monitoring body may not be ereéd on a domestic lev&l’ Consequently,
there is a pressing need for the creation of suafeehanism at a national level in Ethiopia.
Domestic courts are thus the most competent batienforcing an individual’'s rights under
international treatie€' However, the competence and effectiveness of thrmedtic courts

depends on the availability and clarity of the laws
4.4.1.4 Jurisdictional Issues

The term ‘jurisdiction’ is broadly defined as “tlwourt’'s raw, baseline power and legitimate
authority to hear and resolve the legal and fadssles in a class of casé3®.Put succinctly,

jurisdiction concerns the power of a court to haad render a binding decision. It defines the

449 Sloss, supra note 59, P.13.

% Amissi M. Manirabona & Francois Crepeau, Enhancing the Implementation of Human Rights Treaties in Canadian
Law: The Need for a National Monitoring Body, Canadian Journal of Human Rights, 2012, P.32.

451 .
Ibid.

#2Howard M. Wasserman, Jurisdiction, Merits, and Procedure: Thoughts on Dodson’s Trichotomy[Wasserman]|, P.215,

available at: http://www.law.northwestern.edu/lawreview/colloquy/2008/6/, accessed on 25/11/2013.
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‘powers of courts to inquire into facts, apply e/, make decisions, and declare judgmétit.’

Thus, before turning to the merits of the case, Gloairt must address or determine if it had
jurisdiction to hear civil disputes and /or crimlirmosecutions. It is one of several procedural
preliminaries that courts consider mainly at theseuof litigation, with the court acting as finder

54

of fact for all of thenf>* Non-waivability and independent judicial obligatito investigate are

the unique elements of jurisdictiér,

Since Ethiopia has adopted a federal system, theesdoeen a dual court system, i.e., federal and
state courts operating parallel to each other. dddehis is an inevitable by-product of the
division of power in any federal state. The FDREn&dution thus provides for the division of
judicial power between the Federal and State gowents. To this end, the Constitution in
Article 80(2) speaks of the concept of ‘Federalterat and ‘State matters’ with respect to the
judicial powers of the Federal and the State Supr€ourts. Yet, it neither defines nor describes
what such matters refer to. However, Proclamationi2B/1996, which subsequently came into
force, seems to solve this old problem of crudigyebaborating the principle in Article 80(2).
Accordingly, Article 3(1) of the Proclamation givgsisdiction to the federal courts ovémter

alia, [c]ases arising under the Constitution, Federald.and International Treaties.

Sadly, Article 5 of the Proclamation emerged witgwnproblems to darken the horizon. By
enumerating only a few matters that fall under jtivesdiction of federal courts, it excluded a
bulk of civil matters there frorff® In the terms of Article 52(1) of the FDRE Condiitn, the

residual power accrues to the States. In the blthis, Article 5 of the Proclamation in effect
means that “state courts will have jurisdiction owases involving fundamental rights and
freedoms provisions of the Federal Constitutioheofederal laws and international treatiés’”

Insofar as specific human rights cases that fathiwithe jurisdiction of federal courts are

concerned, Article 5 makes mention of only one casepplication for habeas corpd® This

453 Black’s Law Dictionaty, supra note 19.

454 Wasserman, supra note 450, P.221.

455 Ibid.

456Assefa, supra note 10, P.263. Atticle 5 of Proc.No.25/1996 enumerates a few civil cases over which federal coutts
have jurisdiction.

47 Ibid.

48 Federal Courts Proclamation No.25/1996, Article 5(10) provides that “Federal Coutts shall have jurisdiction over
...application for Habeas Corpus”. See also, Getachew Assefa, P.264: The jurisdiction to entertain all the other civil
cases involving fundamental rights and freedoms that arise, nter alia, under ratified treaties is given to the state courts.
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means that all civil cases that have the seed ofanurights fall within the jurisdiction of the

state courts with the exception of an applicatmrhfibeas corpus.

Indeed, there is no problem in leaving the impletagon of a treaty largely to the States. The
ICCPR itself provides that “the provisions of theegent Covenant shall extend to all parts of
federal States without any limitations or excepsish® It follows that for all pragmatic

concerns, State courts are within the proper redcimdividual right holders under a human
rights treaty. In other words, State courts are emaecessible to the greatest majority of the
Ethiopian population. A rather problem seems teeasvhen Article 5 is read together with
Article 3(1) of the same Proclamation. As mentiorsdxbve, the latter provides that “federal
courts shall have jurisdiction over cases arisindeau...international treaties”. If this is construed
to exclude State courts from entertaining casesingriunder international treaties, Article 5
which leaves a bulk of human rights cases to Statgts becomes nonsensical. In effect,

individuals whose treaty-based rights have beelatgd would remain without a remedy.

459 The ICCPR, Article 50.
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CHAPTER FIVE

CONCLUSION BY WAY OF ANALYSIS AND
RECOMMENDATIONS

5.1 Conclusion by way of Analysis

Subsequent to the introductory chapter one ofstuidy, the writer has attempted, in chapter two,
to explore the rationale for a remedy for breacthefright to physical liberty (arbitrary arrest or
detention, and wrongful conviction). These formsdeprivation of liberty are highly likely to
occur in the criminal justice system of any country matter how advanced it may be. As a
result, victims of deprivation of these rights iitalasly undergo physical, economical/financial,
social and moral hardships. Thus, providing suctims with a remedy (compensation) to the
extent it can redress the harm suffered is subdnitte be in the interest of justice-i.e., a
significant aspect of ensuring the rule of law. iBalty, this assertion is premised on the general
principle that ‘where there is a right, there maisb be a remedy’. According to this notion, the
right to physical liberty will be meaningless ifrpens who are deprived of the right cannot
demand a remedy and/or get it enforced. This in talls for the availability of the legal and
institutional avenue that will enable vindicatidintloe breach possible.

With this view in mind, the study conducted haseded that the right to compensation has its
normative foundation in the international humarhtsginstruments and national laws of a few
jurisdictions that have been examined. The counsi® examined follow different approaches
when it comes to the domestic application of humghts treaties. In the United States for
example the Supremacy Clause provides that treateesupreme federal 1&f? By virtue of

this, the U.S looks to be a good example wherenatenal treaties are directly applied. But the
practice depicts otherwise. U.S courts bifurcatevben self-executing and non-self-executing as
well as between horizontal and vertical applicatioin the treaties and grant remedies to
individuals claiming against private actors butidvioolding government accountable for treaty
violations, albeit they have the authority to appbaties directly in some cases. This has long

been a point of criticism against the U.S courtmil@r to that of the United States, the FDRE

460 The Constitution of the United States, Article VI.
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Constitution assimilates ratified treaties to tae lof the land. Though the above practice in the
U.S has little, if not none, to offer to the sulbjetthe study in hand, Ethiopian Courts may also

directly apply ratified treaties to resolve dispubetween private actors.

The United Kingdom is a dualist legal system wherlgislative incorporation is required for a
treaty to have domestic legal force. The U.K Cotlrtss grant remedies to victims of violation of
treaty based rights in either of two ways: (1) kpplging implementing statute; or (2) by
interpreting the statute to conform to treaty adifigns codified in unincorporated treaty. The
U.K is the best example in direct implementatior amrbatim incorporation of the right to
compensation for wrongful conviction in Article B}(of the ICCPR. Moreover, the U.K came
to have a Human Rights Act in 1998 which empowerarts to grant remedies including
compensation to victims of breach of the ECHR. \@oat if Ethiopia also directly incorporates
the provision by way of legislation? Obviously, thaestion of compensation has a resource
implication. It requires the government to plan assign budget from which compensation
would be paid to the victims. This kind of budgeamp in itself seems to have a negative
implication for it could be translated to mean ttieg government is planning to deprive persons
of their liberty-i.e., planning to change (or budiperty for money. Anyhow, this is an inevitable

contradiction if the government had to pay compgosdor the breach.

If victims of breach of the right to liberty have @&nforceable right to compensation, and if
compensation has a resource implication, then anafirestion that follows is whether this right
creates immediate obligation or the States paatiesonly required to enhance the realization of
the very right according to their particular algg. Answering this question requires a look at
the nature of obligation created by the Covenaher& is an assumption that civil and political
rights create immediate and stringent (i.e., uniardhl) obligation of implementation. Seibert-
Fohr well asserts this as follows:
“...A further argument is based on Article 2(@) the Covenant requiring domestic
remedies in case of Covenant rights violationsisIguestionable whether one could
speak of violations of the rights if they did not¢ate stringent legal obligations. There
would also be no need for the provision on deragain Article 4 of the ICCPR if the
States parties were only required to enhance thadization of the Covenant rights
according to their particular abilities. In that sa states could base derogations on the

grounds of their lacking ability to implement th@v@nant rights in times of public
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emergency without the need for a derogation clasiseh as Article 4(1). Finally, if
certain rights cannot even be derogated from iretiraf public emergency (article 4(2)),
non-compliance with them in times of peace caneqgubtified on the ground of lack of
available resources?*
According to the above assertion, Ethiopia canmade tthe advantage of lack of available
resources as a legitimate ground to consider tite to compensation under the Covenant as a
matter of progressive realization and suspendhlig@tion to provide victims of arbitrary arrest
or detention, and wrongful conviction with competir@aup until prosperity comes.

There is another issue that has long been raisashsigdirect incorporation of the right to
compensation into the domestic law. Section 138hefU.K’s Criminal Justice A& which
directly incorporated Article 14(6) of the ICCPR shighly criticized. The critics have voiced
concern that direct incorporation of the proviswould give rise to floodgate of lawsuit for
compensation. But this theoretical speculationrtbtl occur in reality; and there is no evidence
for it to occur in Ethiopia if the provision is dutly incorporated into the domestic law.
Basically, not all claims merit award of compensatunder the Covenant. According to David
Sloss, only non-frivolous, non-redundant claimsifas which are well founded in the treaty,
and which attempt to vindicate treaty rights that @ot protected under other provisions) are to
be entertained under an incorporated Article 14{@he ICCPR. Frivolous claims and redundant
claims are thus excluded. In effect, this would imime the number of claims that would

otherwise find their way into Article 14(6).

Australia does not have a bill of rights. Neithethere a statutory right to compensation. All that
victims have is either to apply for ax gratia(out of grace) payment, or file tort claim against
liable parties, or propose an individualized congagion bill through parliament. Ex gratia

awards and compensation bill do not come into effemediately. In both cases, lobbying the
relevant authorities has a significant place amsl titkes unfairly long time; and not all victims

such power of lobbying. Thereforex gratiapayment and individual compensation bill are
alleged as arbitrary. Thus, it is not advisablestiggest for Ethiopia to adopt this mode of
redress. In Germany and the Netherlands, on ther dthnd, many treaties form part of their

domestic legal systems and courts apply the tedii¢h directly and indirectly. Accordingly,

a6t Seibert-Fohr, supra note 77, P.405.
462
See, supra note 111.
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they provide victims with compensation in Articlésh of the ECHR where governments of the
respective jurisdictions are found to have violateel right to liberty under the Convention. As
sticking to either one of direct or indirect applion may not in some circumstances yield the
requisite outcome, flexible application of the owhich is appropriate for the particular

circumstance of the case is a good lesson to lvendog the Ethiopian courts.

The Indian and the Ugandan Constitutions specificgarantee the right to compensation for
breach of the right to liberty. The Indian Condtdn empowers the High and the Supreme
Courts to grant compensation for breach of congiital human rights. The government in

addition established an independent National HuRigits Commission which is enormously
assisted by NGOs and credited for directing hugewsnrinof compensations for victims of human
rights violations that was complied with by the gowment. Indeed, it is submitted that NGOs
play a crucial role in ensuring State’s compliamgth treaty obligations. For example, NGOs,
together with National Human Rights Institutionanattend the interactive dialogue at the UN
Universal Periodic Review (UPR) mechanism, provigleable information (shadow report) as a
basis for review, and take the floor before theptido of the final outcome report of this

proces$®?

Ethiopia is subject also to the United Nations HarRaghts Council Universal Periodic Review
which provides a mechanism for every country toeh#s human rights record reviewed and
critiqued by its peers. However, there is no ireéional process that dictates to sovereign states
how to perform their human rights treaty obligatoseffectively. What is more, Ethiopia has
enacted a Charities and Societies law that leavéssociety organizations unable to contribute
adequately to the United Nations review proé&8sAs such, this international monitoring
mechanism cannot ensure effective compliance withdn rights obligations by Ethiopia on a
domestic level. Moreover, the Universal PeriodizviBe is considered to take place in a climate
of dissent and division within the Human Rights 6adl a body perceived as politically directed

and controlled by states with distinct ideologigahls and sociopolitical objectiv&é¥ and can

*%3 Blvira Dominguez-Redondo, Role of the UN in the Promotion and Protection of Human Rights, P.141.

%4 Charities and Societies Proclamation No.621 /2009, Federal Negarit Gazeta of the FDRE, 15* Year No.25, 13t
February, 2009. The Charities and Societies limits the workings of civil society organizations especially financially.

163 Joanna Hatrington, Canada and the United Nations Human Rights Council: Dissent and Division, 60 UNBL]J, 2010,
P.78.
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hardly be expected to address cases such as caapgnsemedy for breach of the right to
liberty.

The Ugandan Constitution in Article 23 specificalpyovides that a person “[u]nlawfully
arrested, restricted or detained by any other pepss@uthority shall be entitled to compensation
from that other person or authority whether ithe State or an agency of the State or other
person or authority.” The Constitution goes on pravides in [A]rticle 50(1) which reads: “Any
person who claims that a fundamental or other rightfreedom guaranteed under this
Constitution has been infringed or threatenednigled to apply to a competent court for redress
which may include compensation”. This has enalitedcourt to plainly award compensation for
breach of the right to physical liberty. Seen frtmns angle, the Ethiopian Constitution leaves a

wide gap.

In South Africa, as differed from the above twagdictions and similar to that of Ethiopia, there
is no right to compensation in the Bill of Righksowever, the Constitutional Court has actively
read the right to compensation for unlawful impnisent into Section 8 of the Constitution
dealing with freedom and security of person. Tkegeals the acceptance by the Court of the
right to compensation for breach of the right teefty as intrinsic to the right to liberty itselfo

the contrary, the HoF which is entrusted with théharity to interpret the Federal Constitution
has the mandate only to decide on abstract legaéssand does not seem to have the power to
grant compensatory remedies to individual victifast that matter, the complaint submitted to

the House or the decision thereof may not even regpeeific beneficiaries.

Chapter three of this study is devoted to the assest of the constitutional guarantee of the
right to liberty, instances of breach of the righiphysical liberty, available legal avenues for an
action for compensation for breach of the righgjuestion and the cause of action thereof. The
right of individuals to physical liberty is guaraetd in both the Federal and the State
Constitutions. Arbitrary arrest, arbitrary detentigre-trial detention and wrongful convictions
have been asserted to be instances of breach oftitedo physical liberty that occurs in every
jurisdiction including Ethiopia. Because of wrongbonvictions innocent persons are forced to
spend significant number of years in prison fome&s they did commit and this is true even in
countries with advanced science of crime investgatWith regard to this, the situation in

Ethiopia is no doubt wanting for the criminal jestimostly relies on eye-witnesses’ testimony.
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Given the nature of human memory, eye witnessnesty can never be totally accurate and
reliable. The more witness testimony is inaccuratel non-reliable, the more errors are
committed and the more is breach of the rightlierlly to occur. Moreover, statutory prohibition
of bail in respect of some crimes such as homidieleprism, corruption crimes, and dangerous
vagrancy means that innocent persons who are ereded in respect of these crimes based on
non-reliable eye-witnesses’ testimony spend sigaiifi amount of time before they are acquitted

or exonerated after conviction.

The study has revealed that damages/compensatidirdach of human rights may be sought
based on law of tort, constitutional law or humaghts law (human rights treaties). But the law
of tort has often been alleged as unsuitable teelied on by victims of breach of human rights.
Amongst others, it is disputed as difficult to dersate, inflexible, time consuming, expensive
and of little prospect of success. Some even disish between the remedy in public law such
as the constitution and that of tort law: the forme&as held to concern the protection of rights
while the latter protected intereéf§. So, in the United States, for example, the adiomreach

of fundamental right needs to be phrased as a nexed) breach of a recognized constitutional
right.**” So too, in New Zealand, for a constitutional resnénl be granted, there need to be
breach of one of the rights listed in the Bill oigRts Act. In India, cause of action based on
constitutional rights overlaps with tort breachesl @ victim is granted constitutional monetary
compensation with a leave to sue for damages ihlaw. To the Contrary, compensation based
on the constitution is not available in the U.S vehiere is an alternative remedy in other laws.
Above all, some jurisdictions such as India andndigahave specifically provided compensatory

remedy in their Constitutions and authorized cotatgrant when demanded by victims.

In our case, the law of Extra-Contractual Lialeigti(tort) contains some provisions that may help
victims to seek damages/compensation for the hbhewy suffer as a result of breach of the right
to physical liberty. Here, breach of the right toygical liberty that form the subject of this study
is arbitrary arrest or detention, and wrongful dotign. These are breaches of liberty mostly by
persons acting in official capacity, i.e., govermmnefficials/agents. The police, the public
prosecutor, the judge or the respective officiatstitutions may involve in the breach. The
guestion of immunity of these officials and therafoentioned pitfalls in the law of tort to rely

466 Tortell, supra note 29, P.81.
**7 Ibid.
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on for the purpose of redress would also be the sa&thiopia. The law of tort requires fault,
damage and causal link between the two to be ésttakl for one to qualify for damages for the
harm suffered. As for the other jurisdictions, dgemremedy under the Ethiopian law of tort
will be time consuming, expensive, and of littl@gpect of success. These all suggest us to look
for other better legal avenue, if any.

The other important issue so examined is the distin between human rights law and tort law.
First, the two differ in the scope of applicatiofort law safeguards people against damage
inflicted by anyone whereas human rights law isc8mally concerned with the state and its
public authorities. So, human rights are ordinagilyen super legislative or normative status in
the constitution so as to impose limitation on #u¢horities in the exercise of public powers. It
governs the vertical relationship between the saai@ individuals; the former being the duty
holder and the latter right-holders. The state thears both positive obligations promoting,
protecting and fulfilling the rights it has promiséo safeguard and the negative obligation of
refraining from interfering with the exercise byetindividuals of some of the rights, like for
example the right to liberty. This obligation ofetlstate is distinguished from the obligations

individuals owe one another.

The state thus bears a special relationship with responsibility toward the individuals. As
such, it has the authority manifested in its polarfully to arrest or detain, and convict people
which brings with it special responsibilities tam#e over whom it exercises such authority. So,
substituting tort law remedies for human rightst toray basically compromise the power
limiting nature of human rights. Just to illustrgpeior to the Human Rights Act, the U.K Courts
used to entertain human rights cases based ofatordnd were overly reluctant to hold public

bodies accountable and in effect failed to ensuaméhiuman rights standards have been upheld.

So, the analysis reveals that private remedy+iemedy in tort law is, for the most part, not a
legal avenue proper for the purpose of compensé#&iobreach of human rights. The tendency is
that remedies in public law, constitutional law amdhuman rights law is more flexible, less

costly, time efficient and easy to demonstratechenreferable.

Justiciability, standing, cause of action and jdittion: Beyond the substantive issues of
interpretation of a given human rights provisionl @etermination of possible limitations, courts

are required to consider procedural issues sudhstisiability, standing, cause of action and
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jurisdiction. Accordingly, fundamental rights arbosvn to be justiciable under the Ethiopian
Constitution and individuals have the standing te svhen their constitutional rights are
violated. However, thetandingrule requires the plaintiff to have (vested) ingrna the subject
matter of the suit with the exception of proceedingefore the Ethiopian Human rights
institutions; though this is of little significané®re for the institutions do not have the autlorit
to order the payment of compensation, albeit thay nreach on such a conclusion while settling
disputes amicably. In so doing, Ethiopian law agelsactio popularis.As opposed to Article
37 of the FDRE Constitution and the State Congbitigt the Indian Constitution provides for
expansive rule of standing by focusing on the ex@iorent of the rights rather than referring to
who may bring an action. Allowing this kind of stiing is of paramount importance in countries
such as ours where the great majority of the pdiomis are not assertive of their rights as a
result of the high rate of illiteracy in generatldegal illiteracy in particular.

Cause of actionCause of action presupposes breach of a rightinSbe case of breach of the
right to physical liberty, what is the cause ofi@attthat sounds in a compensatory remedy?
Answering this question necessitates the re-exdmmaof the laws previously discussed,
namely: the law of tort, constitutional law and hammrights law. The practice in some
jurisdictions discussed in this study reveals thate tort breaches are not sufficient to found
(fundamental) constitutional/human rights causaactfon. For instance, the cause of action for
breach of the right to be secure from unreasorsddech and seizure protected under the Bill of
Rights Act of the New Zealand was found to be parsétd within public law’®® Furthermore, the
breach is required to be one that is of a publtaneai.e., the action responsible for breach of the
right should be attributed to state action or p&fficial conduct. In this study, the issue under
consideration-i.e., arbitrary arrest or detentemd wrongful conviction are state actions and the

breach is part of official conduct.

Implied cause of actionCourts in the United States and the New Zealandieshpgause of
action from the constitutional right breached inaaging compensation to the victims despite the
fact that the respective Constitutions do not dontamedies provision. IBivens v. Six
Unknown Named Agents C8%&t was held that the existence of a remedy forviléation of

the Fourth Amendment freedom from unreasonableckeand seizure was implied from the

%% See, supra note 296.

469 See, supra note 293.
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importance of the right violated. In a similar fash Baigent's Casein the New Zealand
involved unreasonable search and seizure for tleachr of which there was no remedies
provision in the Bill of Rights Act. But the couwstreasoning in implying the cause of action and
awarding the remedy demanded by the victims wag weeresting. It held that “despite the
absence of a remedies provision, the rights irBilef Rights should not be allowed to become
empty words; the Court would develop appropriateaeies to ensure the enforcement of those

rights and freedoms.*

So too, the South African Constitutional Court iraplied a cause of
action with respect to Section 8 of the Constitutitealing with freedom and security of person
even though there is no provision in the Bill ofgRis which provides for compensation for

violations of its provision§’*

In a similar vein, there is no remedies provisiorthe Ethiopian Constitution (both Federal and
States). However, both the Federal and the Statest@ations well extend protection to
fundamental rights and freedoms of which the rightiberty is one. So, the import of the
practice in the above jurisdictions means that Etkiopian Courts will be able to grant
compensatory remedies to victims of arbitrary aroesletention, and wrongful conviction. This

must also be seen together with Ethiopia’s intéonat obligation under the ICCPR.

Domestic cause of action for breach of the righphysical liberty under the ICCPRHuman
rights treaties generally leave to the State partiee kind of domestic remedy they have to
provide to individuals for violations of treaty-leasrights; but at the minimum, the remedy is
required to be effective. However, the above Ipet choice of remedy is not without an
exception. In the case of arbitrary/unlawful arrestdetention, and wrongful conviction, the
Covenant specifically provides for an enforcealétrto compensation. As a State party to the
Covenant, Ethiopia thus bears an internationalgakibn in terms of Articles 9(5) and 14(6) of
the same. The obligation to provide effective damesmedy entails creating the domestic legal
and institutional avenue so as to enable victimisredch of Covenant rights demand the remedy
and the institutions grant it. Otherwise, a remedhych does not exist at the outset cannot be

effective.

470See, supra note 300.
71 See, supra note 147.
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Taking for granted that Ethiopia complies with iisternational obligation to provide
compensatory remedy under the Covenant, there lmeustreach for the cause of action to arise.
Thus, arbitrary arrest or detention, and wronghbriction need to be established for the cause
of action under Articles 9(5) and 14(6) of the Quamet to arise. In the case of the former, what
may constitute arbitrary/unlawful arrest or detentishould be seen in the light of both
substantive and procedural laws. If the arrestatertion does not comply with the procedures
as are established by law, or if a certain lawvadl@n arrest or detention contrary to Ethiopia’s
international obligation and, say, a police effeats arrest based on that law, then the first
requirement, that is ‘breach’ is said to have owmlr Also, for wrongful conviction, the
following elements of Article 14(6) must be fuléll: (1) a person has byfiaal decisionbeen
convicted of a criminal offence; (2) subsequentl/donviction has been reversed or he has been
pardoned on the ground that a new or newly disea/éact shows conclusively that there has
been a miscarriage of justice; (3) the person whe wonvicted is not responsible for the non-

disclosure of the unknown fact in time; and (4) gdéas have been actually implemented.

In Chapter fourof this work has been assessed the institutiomahdémwork for compensatory
remedies for breach of the right to physical lipern the context Ethiopia focusing on the
Ethiopian National Human Rights Institutions and thourts (of both Federal and States). The
study has revealed that the Human Rights Institstido not have the legal and institutional
competence to order the award of compensationréadh of the right by State actors. The HoF,
a political organ with the mandate of constitutiomderpretation is also not well situated to
grant compensatory remedies to victims of breacbooktitutional rights. Its constitutional and
institutional mandate allows it to decide absttaghl issues rather than resolving concrete cases
between litigants. Thus, courts, with all the racaifions, are better situated both legally and

rationally to grant awards of compensation to wistiof constitutional (human) rights.

What are the challenges that inhibit the award @hpensation by the court to victims of breach

of the right to physical liberty in Ethiopia?

The first relates to gap in the law. This takededént forms. (A) Absence of an explicit
remedies provision in both the Federal and Statesttations. But both Constitutions protect
individuals against arbitrary arrest or detentiBecause no remedy can be awarded without

consideration of the legal aspects that make upawse of action, the provision of the
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Constitution guaranteeing the right violated shdagdnterpreted if the award of compensation is
to be granted based on it. This, as will be seai ger/es rise to jurisdictional dilemmas between
the HoF and regular courts. (B) Absence/unfeagibdiher laws providing for compensatory
remedy for breach of the right to physical libeMyith regard to wrongful conviction, there is no
national law providing for compensatory remedy. Bworer, to date, there is no implementing
legislation for the constitutional Bill of Right3.he law of Extra-Contractual Liabilities in the
Civil Code which precedes the Constitution by 3%@rgecontains provisions, discussed under
section 3.3.2.2, that provide for awards of damaigesase of interference with liberty of
another, referred to as false imprisonment in tbenroon law legal system. Besides, the
Criminal Code in Article 423 criminalizes unlawfatrest or detention which may entail award
of damages in the terms of Article 2035 of the Ciode. Yet, remedies in tort are said to
protect interest while constitutional remedies ainprotecting rights. Based on the Constitution,
breach of the very right to liberty triggers a ditnsional remedy. But in the case of tort, for the
most part, it is interests other than the rightabhed that trigger the damages. On top of that, a
remedy under tort law is alleged as inflexible,tgpdime consuming and of little prospect of
success. In effect, tort law is not feasible fompensatory remedy in question. No matter the
legal hurdles and whatever the case may be, viafmseach of the right physical liberty are not

seen seeking compensation before the Ethiopiariscour

Nonetheless, there were clear incidences of bre&the right to liberty as a result of lengthy
detention of criminal suspects before actual wadl acquittal. For instance, some of the Derg
officials who were suspected to have involved i@ tted terror’ and other human rights abuses
were acquitted after serving in prison for morentlea decade. At the time, these persons
contended that acquittal was not enough if justieze to be served to them; and raised the
question of compensation for the damage they swestai? But none of them had taken the
matter to the couft’® Similarly, there were cases where corruption sttspeere acquitted after
serving years in prisoH? But all of the judges whom this writer interviewadswered that

compensation claim for breach of the right to pbgsiiberty (arbitrary arrest or detention) is

2 Daniel Aregawi, Judge at the Federal First Instance Coutrt, an interview conducted on 29 May, 2014.

Ibid.
Endashaw Hailu, Judge at the Federal High Court, an interview conducted on 29 May, 2014.
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practically absent”> According to the judges, the scanty provisionshie above tort law and
Article 9(5) of the ICCPR have not as yet been fically tested.

In so far as compensation for wrongful convictisrtoncerned, the study has revealed that there
is no domestic legal remedy for individual victirmg miscarriage of justice due to wrongful
conviction in Ethiopia. The case in point is Pulitimsecutor v. Shume Regat8in which the
latter was charged to have committed aggravatedidmbenon 30/02/2000 E.C. He was
accordingly convicted and sentenced to life in@riby the Federal High Court of Ethiopia on
24/02/2002 E.C, after two years of detention. Opeap from the judgment of the High Court,
the Federal Supreme Court upheld the convictiorréaiiced the sentence to 20 years. But after
Shume served more than five solid years in prisonew fact was disclosed indicating that the
real person who committed the homicide for whiok filrmer was convicted and penalized was
found to be a person called Getu Asséf&ollowing the incidence, the office of the prosimu
was busy searching for a law on the basis of wlishme could be released. An attempt was
made to have the judgment of conviction reviewedtlo® basis of Article 6 of the Civil
Procedure Code but dismissed by the Court on tbengr that the provision does not apply to

criminal matterg’®

Finally, the victim (Shume) was made to requesti@a and released from
prison but awarded no compensation. Now, the cabBd®Prosecutor v. Getu Assefa is pending
in the Federal High Court and Shume (the exonaseehe of the withesses the prosecutor has
called to give their testimony against the former.

(C) Lack of clarity in the law on jurisdiction ofeBleral Courts vis-a-vis State Courts in the area
of treaty enforcement. (D) Lack of legal clarity the domestic application of ratified
international human rights treaties. The Ethiopans including the Constitution beg clarity
regarding the domestic effect of ratified humarhtsgtreaties. Whether or which treaties are
capable of direct/indirect application or as to e¥thones may require legislative incorporation is
not clear. This poses a stiff challenge in awardingipensation by directly applying Articles
9(5) and 14(6) of the ICCPR. (E) Absence of a laweview of judgment in criminal cases. For

the enforcement of the right to compensation foorngful conviction in Article 14(6) of the

*’° Bula Wakgati and Daniel Aregawi (Judges at the Federal First Instance Court), Kasahun Guteta (Judge at the Oromia
Supreme Court), Tokuma Daba (Attorney at Law), an interview conducted on 29 May, 2014.

*7® Public Prosecutor v. Shume Regassa, Federal High Court, Criminal Case File No. 65177.

7 Tolamariam Magarsa, Federal Public Prosecutor, an interview conducted on February 21, 2014.

78 Dalke Debela, Federa Prosecutor at the Ministry of Justice, an interview conducted on January 15, 2014.
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ICCPR, it is a requirement that the judgment ofviction must be reversed or the person
wrongfully convicted be granted a pardon. Sinceghalegal terms, pardon does not expunge the
criminal record, the former is preferable for a goer convicted for a crime he/she did not
commit. But it is impossible to have the convicti@versed without first there being a review

mechanism, and this mechanism is absent from thiefitan law in the case of criminal matters.

(F)Lack of assertiveness on part of the victimsufted with lack ofactio popularisstanding

rule) and lack of specialization in the field ofrhan rights on part of the judges.

(G) Jurisdictional dilemmas. The absence of rensedrevision in the Constitution requires the
interpretation of the scope and limit of the camsibnal right violated if the court had to imply a
cause of action from the right violated in ordeatward a remedy, say compensation. But, there
are jurisdictional dilemmas between the HoF andulergcourts in the interpretation of the
Federal Constitution. State courts also face witthilar dilemmas. (H) Federal Negarit Gazeta
Establishment Proc.N0.3/1995 (Article 2(3)) deniles domestic effect of ratified treaties by
providing for the requirement that internationahtan rights instruments shall be published in

the Federal Negarit Gazeta to have domestic legedf

In Ethiopia, both the Federal and States Bill ofjfRs are codified and essentially guaranteed,
but the trend seems to suggest that the rightsaasarving as a check on the government, not as
a mechanism for individuals to assert violationsthdir rights against the government in the
courts. The idea that an individual could asseraase of action and collect damages against a
government official for violation of constitutionaights is a relatively recent phenomenon,
almost everywhere. As recent as it may be, thersoievidence if this kind of action has
practically been tested in Ethiopia. Nonetheldss, the need of the day, as discussed previously,
to devise a compensation scheme for victims ofdbred the right to physical liberty, namely:

arbitrary arrest or detention, and wrongful conweittin Ethiopia.
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5.2 Recommendations
Based on the above findings of the study, the wiitevards the following recommendations:

A. To the Legislature

» Since Article 13(1) of the FDRE Constitution impssen both Federal and State
legislatures the responsibility and duty to respext enforce the human and democratic
rights provisions of Chapter 3 of the same, andesthese organs can well discharge this
above responsibility making the use of their legjisk powers, they should fill the gaps
in the law on compensatory remedies for breachuafdn rights in general and the right
to physical liberty in particular by enacting lamsline with the Constitution and ratified
human rights treaties. While the FDRE Constitutaod State Constitutions guarantee the
right of individuals to be protected against agbiyr arrest or detention, remedies
provision for violation of the rights is absentrfidhe Constitutions. In the absence of a
clear provision in the Constitutions, implying ctihgional cause of action and awarding
compensation on that basis is challenging for cosuth as ours where judicial activism
in the area of human rights is almost lacking. Seomend that constitutional provisions
are too general to be applied to specific casbsjtahey can serve as guidelines. Lack of
clear constitutional provision on the matter alsaves victims of arbitrary arrest or
detention in uncertainty and discourages them fponsing compensation for violations
of their rights. In the case of wrongful convictjioboth the Federal and State
Constitutions do not contain provisions providitng fompensation to be awarded to the

victims.

Therefore, the legislature should enactiaplementing legislatiorthat translates the
general provisions of the Constitution into specprovisions so as to enable courts to
apply them and in effect enforce constitutionalhtsgy The implementing legislation
should provide for remedies provision for breachitef human rights guaranteed in the
Constitution, particularly for arbitrary arrest @etention, and wrongful conviction. Such
implementing legislation should as well empower ttwurts to order the award of
compensation to individual victims to be paid bg tovernment.

» Insofar as compensation for wrongful conviction asncerned, the Draft Criminal

Procedure Code of the Federal Democratic Repubktttoopia should shortly be passed
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into binding law with Articles 466-471 on review g@fdgment and compensation for

wrongful convictions.

While Article 3(1) of Federal Courts Proclamation.R5/1996 gives to Federal Courts
jurisdiction over cases arising under Internatioiiiman Rights Treaties, ICCPR
(Articles 9(5) & 14(6)) inclusive, Article 5 of thBroclamation leaves a bulk of human
rights cases to the State Courts which they cammbéertain without first having
jurisdiction over the same. Though State Courts magrcise the jurisdiction of federal
courts by way of delegation, it does not give sefioseghe issue under consideration as
only application for habeas corpse is mentionedallsng within the jurisdiction of
Federal Courts. Federal courts have been givésdjation but denied specific cases on
which the jurisdiction is to be exercised while ather cases have impliedly been left to
the State Courts without them having statutorysplidgtion over cases arising under
international treaties. At any rate, positive camsion of the provisions should allow
State courts to entertain all cases other thampipéication of habeas corpse. Otherwise,
ratified human rights treaties would be left witholomestic legal effect. Therefore, the
legislature (HPR) should amend the Proclamation the extent it leaves the
implementation of human rights treaties in dilemiAarticularly, Federal Courts should
be given jurisdiction over cases of compensatigrbfeach of treaty based rights; and so
as to allow State courts exercise jurisdiction oeaeses arising under international
treaties, the jurisdiction of Federal Courts ovases arising under international treaties
should be formulated in such a way as not to infiggleral Courts to have exclusive

jurisdiction over the matter.

Federal Negarit Gazeta Establishment Proclamatior3/8995 (Article 2(3)) requires a
law including international human rights treatyb published in the official law gazette
before it comes to have legal force. But, so faly dew such treaties were published in
the gazette. The major human rights treaties sscthea ICCPR were not published up
until now. Ethiopia acceded to the ICCPR, with psovisions on the right to
compensation, in 1993. Proclamation N0.3/1995, wewecame into force in 1995
impliedly prohibiting the courts from taking judati notice of ratified treaties if not

published. This proclamation seems to negate th@togs international obligation. It
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also seems to contravene with Article 9(4) of then§litution. This has the effect of
breach by Ethiopia of its international treaty ghtion; a country cannot invoke
provisions of its domestic laws as a defense fofaitiure to perform treaty obligations as
per Article 27 of the VCLT since the Covenant wheady binding on the country at the
time the Proclamation was enacted. In the lighttto§, even Article 71(2) of the
Constitution which requires international treatie®e promulgated in the Negarit Gazeta
cannot be invoked to justify Ethiopia’s failure perform its treaty obligation. Thus,
Article 2(3) of the above Proclamation should beeaded and clearly state that the
requirement of publication refers only to nationalvs. Or, alternatively, if the
Proclamation is to be maintained, all internatiohalman rights treaties ratified by
Ethiopia should be published in the Negarit Gazatahe working language of the
country so that Articles 9(5) and 14(6) of the IGC&hould be implemented.

. To the Government

The Government should create public awareness tasbertive of their human rights
especially when the rights are violated. For tthis, Ethiopian Human Rights Institutions
(the Human Rights Commission and the Institutiorthef Ombudsman) should play a
significant role. The curriculum should also beigesd in such a way as to help the
citizens actively assert their own and others’tsgh

Since breach of the right to physical liberty i®vuitable, and since the payment of
compensation requires money, and since absent ntonbg paid for this purpose the
court cannot pass an order the implementation ofctwht knows is impossible,
Government should plan and assign annual budget Wbich compensation should be
paid to the victims.

The relevant government organ should initiate theeradment of Article 71(2) of the
FDRE Constitution in order to harmonize it with isl¢ 9(4) for ratified human rights
treaties to have a direct effect. This would alstplthe courts play active role in treaty
application, both directly and indirectly.

The Government should offer trainings for judged ather stakeholders in the area of
human rights
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There should also be established by law a ‘Natihahan Rights Court’. Traditionally,
human rights issues are politically sensitive amdividuals and residents in Ethiopia
seem to refrain from seeking compensation for Wrezchuman rights considering the
issue as a political question. The establishmeniNational Human Rights Court, the
writer believes, would attract the attention of gheople and raise their awareness that

human rights are justiciable.

. To Victims of Breach of the Right to Physical Libety

Persons who are subjected to arbitrary arrest tentlen, and wrongful conviction
should invoke the provisions of the Constitutiorobthe ICCPR, as the case may be, and
seek compensatory remedies for the breach. Thes v fails to take the victims to the
desired outcome, would nonetheless make the cophasize the problem and seek the

possible leeway.

. To the Courts

Both Federal and State Courts should interpretstape of the constitutional human
rights and imply cause of action for breach ofrigét to physical liberty (arbitrary arrest
or detention). In so doing, they should be inform®d the practices in the other
jurisdictions that a remedy is intrinsic to thehtigThey should also live up to their
constitutional mandate in line with the terms oé tBonstitution which provides that
‘judicial power vests with the courts’.

The courts should interpret the provisions of theilOCode on Extra-contractual
liabilities providing for damages for unlawful asteor detention in conformity with the
Constitution and ratified human rights treaties,tlas case may be. To this end, they
should capitalize on the decision of the Federgdr&me Court’s Cassation division in

Tsedale Demissie v Kifle Demissie Case.
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