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Chapter One: 

Introduction 

1.1 Background afthe study 

Throughout hi story. individua ls with di sabilities have struggled full and 

product ive lives as independently as possible in a society laden with stigma. 

disc riminat ion. and att itudinal and enviro nmental ba rriers. Mos, j"g j,j ... tion. pol IcIes an-d 

practices have regarded persons with di sabilities as untit fo r society, as sick, as 

functio nall y lim ited. and as unable to work. I 

The principal essence of the Unive rsal Declaration of Human Rights and that which has 

fo und specifi c app lication in the International Covenant on Civi l and Political Rights, the 

International Covenant on Economic, Social and Cul tural Rights and 'other international 

instruments is that "Human rights and fundamental freedoms are the birtlu'ight ofal1. 2 

This principle is affi rmed by States aga in and again, including in the World Summit. f61 
. I , . 

Social Development, held in March 1995 in Copenhagen" which showed the "increasing 

momentum among the disabil ity community and po licymakers to create laws, pol icies, 

models/theories and programs that promote the inc lusion of persons with disabili ti es into 

the rnai nstream . .l 

In the contcx l 01' Ihi s pri nciple. persons with di sab ilities seem .0 have beel, c ':""cLIO 

exercise their civil. po litica l. soc ia l. economic and cul tural rights on an equal basis' with 

others. Sorrowfu l to state it, persons with disabili ty have not been explicitly recognized in 

I. Brzuzy. S. " Deconstructing disability : The impact of definition" (1997) J. Poverty, vo l. 

I No. I, p. 8 J -91. 
, 

- I '. " . .~ ~ 

2. The Vienna Declarat ion and Programme of Action. 1993 , adopted by the World Conference on Hu man': . 
Rights para. 64. 

'Evadne Gran!. "Di gnity and Equality" (2008) Human Ri ghts L. Rev .. Volume 7. No.2. 
pp.299·329. 



the binding instrwnents of international human rights law. None of the equality clauses 

of any of the three instruments compri sing the International Bill of Ri gh ts- -Universal 

Declaration of Human Rights. the International Covenant on Civil and Political Rights 

and the International Covenant on Economic, Social and Cultural Rights-- mention 

persons with disabi lity as a protected category. To add insult in to injury, "The fac t that in 

/ so many countries eq uali zation of opportunities legislation fo r di sabl ed people is 

unenforce,'u le dnd unimple, .. ented has been we ll documented recentl y. as di sab led people 

have struggled in vain to obtain full y comprehensive and en forceable anti -discriminat ion 

legislation 4 These attitudes have procrastinated the existence of the soci al factors such as 

'· ignorance. neglect. superstition and fear ... that have isolated persons with disabilities 

and delayed their deve lopment.; 

1.2 Statement of the probLem 

This paper is charged with the interrogation of the issues that concern the rights of 

persons with di sabilities wi th regard to their employment rights in the internationa l 

human ri ghts instruments and the federal laws of Ethiopia. In this contex t. the researcher 

wi ll deh-e in 10 the anal ys is of the fu llowing issues. What is the hi sturical background of 

the empluyment ri ghts of persons with di sabilities? What are the approaches that are 

advocated for the protection of those ri ghts internat ionall y and loca lly? What are the 

types of obl igati ons that are cncllmbereri on states for the fulfillment of those ri ghts? To 

what ex tent are the consti tutions and other legis lations of rthiopia compat ib le with the 

African and internati onal standardS lVilh respect to the ri ghts of persons with di sab ilities? 

What arc the dralVbacks of the enforcement? What are the policy and institutional - , 

directions of the country to enforce those rights? 

1.3 Objective and significance of the study 
This study is encumbered with the following objectives: 

., Rache l. Hurst. Disa bility & Policy - Survival of the Fittest, (Paper presented at the 
Dialogues in Di sability Theory & Policy Seminars, City Un iversity. London. July I. 
1996) 

5 Siandard Rules on Ille [ quali zalion ofOpporl"nil ies for Persons wi III Di sabililies. AlRESI4 8/96, 851h 
! ;: Plenary Meeting 20 December 1993. 
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• to identify the fundamental obligations of States for safeguard ing the 

ri ghts of persons with di sab ilit ies; 

• to ana lyze. amo ng other thi ngs. the defin itions and models of disability; 

• To criticall y examine whether or not laws on employment of persons with 

disabi liti~s ' ar~ in conformity with eacH other and the existi ng international , . , I 
h~man rights standards. Th is is go ing (0 be done wi th special reference to 

proc. No 568/2008 and the policy guidelines of the country that are 

prepared under the auspices of the \vIinistry of Labor and Social Affairs; 

• to point out area(s) where there is/are gaps between the law and the 

practice and hence to fo rward poss ib le suggestions and lor 

recommendat ions on what measures should be taken with a view to 

narrow down and to e liminate, ifpossible, the gap , 

T n asses> lil e ~" llspect for future employab ility on the bas is of the ex isting 

ci rcumstances. 

By examining the var ious facets of the employment rights of persons with di sabil iti es. the 
, 
study aspires to evaluate if the change in the defi nitions of disability bring positive things 

I' for ameliorating the lifestyle of the persons wi th disabil ities, It makes a critique of the 

~x i sii i1g state of affair in t he relationship of the society with persons with disabil ities and 
" 

proposiis tl;e re-defin ition of disability, 
~ ~ ~. 

1:his' is instrumenta l to bring into foc us the importance of di sability ri ghts, which so far 

liiis':Jjeld'a marginal position in legal discourse and in the formulation of policy. The study 
,,1'"L. j to: 
~." 

.spires: to interrogate the synergy between the rife stigmati zati on of pe rsons with 
t ': 

disabilities in Ethiopia and the employment right. 

The pri mary va lue of the research. therefo re, lies in its capac ity to benefit those who seek 

to guide scholarsh ip and po licy maki ng by interrogati ng the potential of the employment 

, ri !1h1S or perS'JIl S wi th disab iL, ies and theories of disab ility to provide a pol icy and 

legislative solu tion to the problems of persons with disabili ties. 

il l may also augment the ex isti ng knowledge in the fie ld by explori ng the speciality and 

possible ways of approaching the subject matter and by clarifying the understanding of 

di sabili ty and the employment rights in the Ethiopian context. 

, 
" 

3 
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, 

1: ~lay contribute to , the revitalization of the stl~policy in maintaining and creating 

employment Qf persons with disabilities. 3\ . 
, I 

1.4 Methodology of the s,tudy fJ 
Methodologically, analys is of literature reviews and stati sti cal data arc employed in the 

discussion of the title. In this regard , the jurisprudence of I LO. international human rights 

instrunJc I"", t"e constitutio" and other legislat ions of Ethiopia are explored. 

In th is study written materi al was collected from the libra ries of Addis Ababa Uni versi ty. 

Ministry of Labor and Social Affa irs, Federal Civil Service Agency and from the internet. 

To support the theoretical analysis. different approaches have been used as a part of data 

co llection. In this context, individual inte rviews, and questionnaires, were mainly 

" + d I I~mp oy~ , .. ,.' I • 

;fjus study makes use"of concurren\;method of data!analysis in which different na~ratives, 
:~b;spectives , analytical and conceptual expressions, and theoretical approaches are 

analyzed within the contextual frameworks of the subsequent chapters. 

1.5 Scope af the study 

Although the topic is wide in that many things are expected to be done, thi s study is 

limited to the 'analysis' of the employment rights of persons with disabilities who are 

disa51ed 0"101,; engaging iL to an active work bu t who have acquired their educational 

proficiency. This is opted for the reason of the limitations of resources and time line of 

the research. 

1;6 -Theoretical Basis of the.Research 
-~ . ~.\ ' 

r ""4 

The~~ has been and continues to be a wide-ranging and fiercely contested debate about 
, 

how disabi lity should be unde~od . For those unfaini li ar with this subj ect it might seem 

surpri sing that something apparen tl y as obvious as disabili ty should excite controversy. 

The objective of thi s Section is to out line why this has happened, why the apparen tl y 
I 

oqV\OUS is not so obv~.us, and why the arguments are of such importance for policies and 

legislations concerned with employment of persons with disabilit ies. Of the many 

4 
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theorelico , ,,,,, .'yses pro vi de ' l by di sability scholars, the resea rc her chose the medical and 

soc ial-co nstruc tioni st mode ls to estab lish the theoretica l11'al1lework of the thes is. 

The dominant view of disabi li ty has been the med ica l model, wh ich views disabi li ty as a 

functi onal limitation, as individual "problem", "patho logy''' "dysfunction", or "deviance6 

This model locates the "problem" of di sability within the individual and consider~ 

fu nctional lim itations or psychological losses to I arise naturally from the individual 

deficit 7 In a more-or- Iess similar fashion , Drimmer, Hahn and Milani , synopsized that 

the medical model focused "on the individual. whose condition was seen as an infi rmiJy 

that precluded participation in society that countenanced the segregati on and economic 

marginalization of ind ividuals w ith disabil ities8 

Th is view is also called the persona l tragedy theo ry of d isability, which pos its that 

"disabi lity is a natura l disadvantage suffe red by ind ividua ls with di sab ility when placed 

in comneririve socia ' . :::,o ' : ~JI1 s .'· Moreover, individual s with di sability are coml11onl y 

depicted as " suffering subjects, characterized by the devasta ting changes and cri ses for 

both themse lves and thei r families 9 

Various international human rights instruments defi ned the term in the context of thi s 

model. For instance, Art. I of the International Declaration on the Ri ghts of Disabled 

Pers()ns defined the term as "Any person unable to ensure by himself or herself, wholly 

or partly, the necessities of a normal individual and/or social life, as a result of 

d~ficiency, either congenital or not. in his or her physical or mental capabi lities." The 

Standard Rules on the Equalization of Opportunities for Persons with Di sabilities. in its 

, part, defines the term as "summari ze [ing) a great nUl11ber of diffe rent functional 

limitations occurri ng in any population in any country of the world [as a result ofJ 

6 -Brzuzy, .')., ...... ..::L) l1 structing di s;.' ~ i l ity: The impact of definition," ci ted above at note 1. 

7 O li ver M., U nders tanding disability : From theory to practice, (1996), p. 50. 

S Ibid . 
Q Hartman. Macintosh. & Engel hardt. "The neglected and forgotten sex ual partner of the 

phys ically disabled" (1983) J. Social Work voL 28. pp. 370-374. 

5 



physical , intellectual or sensory impairment, medical conditions or mental illness [that] 

b 
.. 10 may e permanent or transitory 10 nature. 

Different countries have adopted more-or-Iess similar de fini tions to the anove-c it ed 

instruments. For example, The Persons with Disabiliti es Act, 2003, of Kenya defines 

disability as "a physical, sensory, mental or other impairment, includ ing an y visual, 

h~r:-' ~' "3ming u , f' i,y ., ;cal incapability, which impacts adverse ly on social. economic 

or environmental participation. I I 

The Disability Di scr imination Act of Australia in a more-or-Iess similar fashion depicts 

disability as 

total or part ial loss of the person's bodily or mental functions or a part of the body, or,the presence ,. 
ill the body of organisms causing or capable of disease or illness, or the malfunction, I~ a lformat i on 

1 
or disfigurement ofa part of the person's body that resulls in the person learning diffe rently 

from a person without the disorder or malfunction, or a disorder, illness or disease 

that affects a person's thought processes, perception of real ity, emotions or 

judgment or that results in disturbed behavior. 12 

Proclamation 10 111994 of Ethiopia defines, in its paIl, a person with disabiliti es as 

follows: "a person who is unable to see hear or speak or suffering from injuri es to hi s 

limns or fron; mel', "1 "P" "'c!ation, due to natural or man-made causes." ,I}Th is defini tion is 

reflected in the National Program of Acti on of' Ethiopia that was adopted in 1999, and 

which goes as follows: Disability indicates "any restri ction or lack (resulting from any 

loss or abnormality of psychological, phys iological, or anatomical structure of function) 

of abili ty to perfonTI an activi ty in the manner or within the range considered nOl111al fo r a 

' hu~an being. IS.\--' 

10 Standard Ru les on the Equa lization of Opportunit ies for Persons with Disabilit ies, cited above at note 5. 
II Kenya Nationa l Commission on Human Rights, Ob jects of Pity or Individuals with Rights: The RighttQ 
Education for Children with Disabilit ies (2007), retrieved from http:// 
www.crin .org/resourcesiinfodetai l.asp?id=14577 - 24k, accessed on April II 2008. 

12 The Disability Services Act of Australia, 1986, No. 129 SS. 8 ( I) and 18, retrieved 
from http://www.austl ii. edu.au/a u/legis/cth!consol_ act/dda 1992264/ - 12k, accessed on 
12 Jul y 2008. 
13 The Righi to Employmenl of Disabled Persons Proclamat ion. 199,1. Proc. No. 10 I. Art. 2 (I). 
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So to speak, the fU ll ct iollallimitation, wh ich is an element of the above definitions, has to 

impact adverse ly on the individual's social, economic or environmental pal1icipation 

relative to non-disabled people. Hence, while disabi lity can result fro m an illness when 

disease reduces or nullifi es the functional ity of an organ, disability per se is chronic 

rather than temporary, and it is not a curable iI/ness or disease. 14 

I 
Meanwhi le, the growth of self-organization Qf people with disabilities since the 1970s 

has led to a re-definition of di~ab i l ity believing that The ass ignment of medical meaning 

t9 disability by ,the society is tantamount to "collude[ingJ to keep the issue within the 

purview of the medial establishment, to keep it a personal matter and 'treat' the condition 

and the person with the condition rather than 'treat ing' the socia l processes and po li cies 

that construct disabled people's lives."I; Th is is to say. "social, cultural , political. and 

environmental barriers have been emphasized as more disabling than physical or 

f 
I ,! "· • 
~. -
" '0 _ ~ « a 

.til '" D P ;e ... l; j; 
cogn'tivc disab ilities . " Thereby creating a conduc ive s ituat ion for "a move towards th I ,,11 A 
application of a social constructionist framework to disab il ity.17 Mean ing, a disabili ty- _-___ _ 

related impairment comes from the "relationship of the person with a disabi li ty to the 

soc io-cultural environment which is seen as the primary target ofi ntervention.,,18 

This model focuses less on the functional impairments of the indiv idual wi th a disabi li ty, 

. ahd more on the' limitations of a society that ,categori zes who is nOI:mal and who is not. 
l' , ~ , 

Accordi ngly, disability itsel{ is a social 60nstruct. 19 As such, if is the disab'ling 
I '11 • , -~---

I: I 

environment, the attitudes of others as well ' as institutional structures that need to be 

changed, not the person's di sability. 20 To state it otherwise, Disabi lity encompasses "all 

1'1 Whyte, Susan Reynolds and Ingstad. Benedicte, Dis'!!:!iliD'. and ~.t.ll!!JI~: _. l\.n __ Qyervie}v, in !ngstad, 
Benedicte and Whi le, Susan Reynolds: Disabili ty and Culture (1995),1'.3. 
15 Vanma la Hiranandan i, "Towa rds a Critica l Theory of Disabil ity in Social Work,"C ited above at note 9. 

16 Pfeiffe r, D. ,-" Disabl ing definitions: Is the World Health Organization normal?" ( 1992) 

"-New cnsland J. of HL.nan Servic~ vol. I I, pp.4-9 . 

17Vanmala H iranandani. "Towards a Critical Theory of Di sability in Socia l Work,"Cited at note 9. 

18 Gerard Quinn & Theresia Degener. Human Rights and Disability: The Current Use and Future Potential 
of United Nations Human Rights I nst ruments in the Context of Disab il ity, Office of High Comm issioner 
for HUlllan Rights HR/PUB/02/ 1 2002. 

19 Asch A. & Fine M., "Shared dreams: A left perspective on disability rights and reproductive ri ghts," 1988, In M. 

~jne & A. Asch (Eds.). WO,I),en with disabilities: Essays in piychology, culluec au~ politics (pp~ 29.7.~05rk" .. '" " '>, '" .:,;~ 
. 1.." • 'f... 'I " :'~. ".:r •.. "-:?' :i?:~ '~¥t~·~·-}l,f! ';~~~;i:-- }~~ ,_ ·L..£! 

20 lbrd. I · , ,j.~ :"~-,.-L;' I", .. ~. "1: j't; ~ , ,,,m':/..' :!~-t; 
~ .' . , . ';~,-' 
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factors that impose restrictions on people with disabilities, ranging from negative socia l 

attitudes to insti tutio nal di scrimination, from inaccessible public buildi ngs to unusable 

transport systems, fro m segregated education to exc lusion in work arrangements, and so 

on. 21 Many of the barriers that people with di sabili ties face are the consequences of 

having those physical im pai rments under existing social and economic arrangements. 

esneciall y the "'"On O 'If industrial producti on. These soc ial and economic systems do not 

accomillodate the phys ical conditions or integrate the struggles of peoples with 

di sabil it ies in to the cultural concept of everyday life. 

It seems. from thi s understanding, that the International Convent ion on the Ri ghts of 

Persons with Disab ili ties (CRPD), adopts a social-constructionist definition for persons 

with disabilities. 21 The best example of the above assertion is paragraph (e) of the , 
Preamble that goes '''Disabi li ty ' is conceptuali zed as the product of the interaction of 

persons with impairments wi th env ironmental barriers that hinder their fu ll and effecti ve 

participation in society on an equal basis wi th others. This conceptual ization is also 

affirmed by the description of persons with di sabil ity in the second paragraph o f Arti cle 

1, and in the virtually absolute emphasis placed by the substantive human ri ghts Art icles 

on the removal of barriers and provi sion of accommodations that wi ll facil itate 

participation and inc lusion of persons with di sability within society." In addi tion . 

Pon''' ra ph (I) . ~ . : ~ ::, ""camble brings into li ght the issue of cont inuity and di scontinui ty of 

the CRPD w ith the Un ited Nat ion previous expositions of the human rights of persons 

wi th disabi lity and re lated programmatic act ivity. Despite its benign appearance, it is 

intensely po liti ca ll y cha rged. The World Program of Action concerning Disabled Persons 

and the Standard Rules on the Equal ization of Opportunities of Persons with Disabilities 

are explicitl y acknowledged as antecedents to the CRPD but the 1971 Declaration, the 

1975 Declaration and the Principles are not. These omissions are presumably dependent 

upon these instruments' perceived derivation fro m the medical model and their approval 

or acceptance o f institutionalization, substitute decision-making, and the compulsory 

treatment of persons with disability . 

21 Oliver. M. , The politics ofd is" bicillellt: A soc iolog ica l approac h (1990). p. 32). 

8 



Disability. in the light of the new disab ili ty employment proclamation of Ethiopia, is 

conceptualized in the context of the social-constructionist model and it has incorporated 

the definition in the following manner: "physical, mental. or sensory impairments in 

relation with soc ial. econom ic and cultural discriminationn 

When translated into pol icy. as Waddington. a writer on disabi li ty scholarship, recounts, 

the medical model relies on "rehabilitation and welfare faci li ties to mediate or 

accommodate the effects of disabilities by establishing separate facilit ies, such as nursing 

homes. sheltered workshops, and special education schools. separate from the fac ilities 

that serve the nond isabled2.1 The assumption here is that rather than "mak ing mainstream 

institutions accessible. the principa l assumption of the social-constructioni st model, the 

needs fo r peop\t- w ith disabi li ties are better served in separate fac ili ties that can be 

d . I' d d H constructe' to meet ve ry specJa Ize nee s. 

The above statement is assertive of the fac t that diffe rent types of legis lations are 

associated with each of these definitions. In her presentation en tit led "Policy in 

Transition: An Overview of European Experience Regarding the Emp loyment of Persons 

with Disabil ities" Ms. Barbara Murray said the fo llowing regarding the difference of the 

nature of legislations on the basis of the understand ing of disability: 

Legislation associated with the medical model of di sability may deal with some or all of 

social security and social protection, health and medical rehabilitation. employment 

quotas. and employee compensation. Such laws focus on provid ing compensation for 

impairment. and frequently envisage service prov ision in segregated se tt ings. rather than 

in services available to the general popu lation. Legis lati on assoc iated with the social-

cons tructi onist model of di sability includes anti-discriminat ion law, employment equity -' , 
l a\" "",I laws CV"Cc •. • ing job-retention and return to work. The focus ' -here is on 

22 The RighI 10 Emplo: lllcnl of Per SOilS wilh Disabilities Proclamat ion. Proc. No. 568. Fed. Neg. Gaz .. Year 14. No. 
20 . . ~rt. 2 ( I). 

23 Lisa WndmglOn. "Legislming to Employ People with Disabilities: The European and the American Way'> ( i 996) Maasfrrcn, 

JOllrnal o([uravean (lIId COlllparalll'e Loll' vol. 1.367-95 . 

24 Katharina Heyer. "A Disability Lens on Soc iolegal Research: Reading Rights of Inclusion from a 
Disabilily Studies Perspeclive" (2007) J. Law & Social Inquiry. vo l. 32 No. I. pp. 261 - 293. 
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integration and inc lusion. the prohibition of discri minat ion on the basis of disability and 

on positive measures to compensate for disadvantage 25 

1.7 Overview of chapters 

The study is structured into five chapters. The first chapter sets an introduction to the 

thesis. outlines the themes and problem fo rmulation and the theoretical framework of the 

study. The methodological parts of the research - methods of data coll ection, chal lenges, 

strategies used and methods of data ana lys is - have also been dea lt with under th is 

chapter. 

The second chapter covers the normati ve deve lopment of the empl oyment ri ghts 01· 

persons with disab il ities under the umbre ll a of the Intern ational Labor Organization. the 

Uni ted Na tlun:, Organ izatio ... regional human rights institut ions and different nati ons. 

Chapter three foc uses on the legal and po licy fi·ameworks lha t are developed by Ethiop ia 

to address the employment rights of persons with disabil ities this chapter gives vital 

info rmation about the earl y legislations including the FDRE constitution. 

Chapter four assesses the practice existing in the private and pub li c sectors in the light of 

the legal and po li cy frameworks that were dealt under the previous chapter 

T he last chapter concludes the main themes of the thesis with particular emphasis on a 

paradigm to disability beyond the medical/social models. It also provides some possible 

steps forward in a quest to articulate disab ility and employment that may contribute to 
, 
create more favorab le life for persons with disabili ties in Eth iopia. 

25 Barbara. Murray. From Disabilitv Bcndits to Gainfu l Emplovment (Budapest. International Labor Office. (2006). 
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. r' A' .. 
Oevelopment of Normative Standards on the Employment ~ ... 

, ~ 

Right of Persons with Disabilities • 

Internati onal and reg iona l hUI}lan rights conven tions protect the ri ghts or pe rsons with 

di sabi li ti es spec ifically. or have provisions concerning persons with di sabil ities . In 

addition. Their express ion of generall y-accepted princip les, their representation o f a 

moral and politica l commitment by States and their uti lity as guidelines fo r States in 

ena~ting legislation and form ulating policies concerning persons with disabi li ties makes 
t -' .... ; 

interllational instruments" such as . declarations, resolutions, principles, guidelines and 

fu.}es, '~ftrough not te~hnl~allY I bi;;~ing, : importa+ for the realization of the ~ight of 

persons with di sabil ities. Above all, general policy instruments, such as the outcome , 
documents of world summits and conferences are app licable to persons with di sabil ities 

on top of the several di sability-specific non-bindi ng internatio na l instruments. Moreover. 

national jurisdictio ns have made an impact on the implementation of the employment 

rights of persons with di sabi lities . 

In the following sub-sections. an assessment of the contribution and impact of the 

d i ffe~nt internationol " n '; ,regiona l human ri ghts institutions on the normative 

development of the employment rights of people with di sab ilities wil l be made. In 

addition, the impact of these institutions on national jurisdicti ons will be visited . 

2.1.The Role of the International Labor Organization in the 

of the r;Jprmatfve Standar~s of Employment Right of 
P'iri;(m .~ with Disabilities . 

• I 

The promotion and reali zation of standards, and fundamental principles and rights at 
, 

work, the creation of greater opportunities for women and men, the security of decent 

,. employment, and the enhancement of the coverage and effectiveness of soc ial protection 

for all , as can be vi suali zed by reading of the sections, were the principal strategic 

I I 



objectives of the Internationa l Labor Organization. The aim of thi s secti on. however. is 

not laid for analyzi ng a ll of the above concepts. Nonetheless, a crafty utili zation of them 

, ./ wi ll be made to the extent they are important to topic at hane!. 

! The firs t Illtel national im"rument co nt aining provisions relating to the vocationa l 

rehabilitation of workers with a d isabi li ty was adopted by the International Labor 

Conference in 1925. just a fe w years after the estab li shment of the International Labor 

Organization26 This Recommendation set out principles which shou ld be taken into 

account in determining compensation payment for industrial accidents. It a lso 

recommended that the vocational re-education of injured workmen should be provided by 

such means as the national laws or regulations deem most suitable, and urged 

governments to promote institutions which would provide such re-education'. 

Interest in vocational rehab il itation and employment opportunities for persons with 

disabilities re-surfaced during the Second World War, largely because of the number of 

people di sab led duri ng the wa r and the need to find trained workers to fill jobs le ft vacant 

by mobilized workers. In May 1944, the International Labor Conference adopted a 

comprel)ensive Recommendation (No. 7 1) on employmen t services. includi ng labor 

market int':J rmdtion. vocati" na l gu idance and vocatio nal training. One 0 1' the groups 

specifically covered by the Recommendation was di sabled workers who. 'whatever th e 

ori gin of their disabi li ty. should be provided with full opportunit ies for rehabi litation. 

specialized vocat ional guidance. training and retraining, and employment on useful 

work'. The Recommendation provides early examples of a number of concepts such as 

mainstreaming, equal ity of opportunity and affi rmative action: 

(39) The criterion for the training and employment of di sabled workers shou ld be the 

employabi lity of the worker, whatever the origin of the disability. 

(40) There should be the closest collaboration between med ica l serv ices for the di sabled 

and vocationa l rehabilitation and placement se rvi ces . 

(41) Specialized vocational guidance fo r the di sabled should be deve loped in order to 

make it possible to assess each di sabled worker 's capacity and to se lect the most 

26 The Minimum Scale of Workmen' s Compensation Recommendati on, 1925, No. 22. 
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appropriate fo rm ofcmployment for him. 

(42) I. Wherever poss ible, di sabled workers should receive training in company with 

able-bodied workers. under the same condi tions and with the same pay. 

2. Training should be continued to the point where the disabled person is able to enter 

eqlployment as an efficient worker in the trade or occupation for which he has been 

trAined. 

3. Wherever practicable, efforts should be made to retrain disabled workers in their 

fonner occupations or in related occupations where their previous qua lifications would be 

useful. 

4. Employers with suitable training fac ilities should be induced to train a reasonable 

proportion of disabled workers. 

5. Speciali zed train ing centers, with appropriate medical supervi sion, should be provided 

for thos' '!: "['lied per,ul" ,,;,o-require such special training. 

(43) I. Specia l measures shou ld be taken to ensure equal ity of employment opportun ity 

for disabled workers on the basis of their worki ng capacity. Employers should be induced 

by wide publicity and other means, and where necessary compelled, to employ a 

reasonable quota of disabled workers. 

,2',:ln certain occupations particularly suitable for the employment of seriously disabled 

workers, such workers should be given preference over all other workers. 

3.'Efforts should be made, in close cooperation with employers' and workers' 

organizations, to overcome employment discriminations against disabled workers which 

are not related to their abi I ity and job performance, and to overcome the obstacles to their 

employment including the poss ibility of increased liabi lity in respect of workmen's' 

compensation. 

4. Employment on useful work in special centers under non-competit ive condit ions 

should L " .. ,,\0 ava ilable to,- all di sabled workers who cannot be made fit for normal 

employment. Information should be assembled by the employment service in regard to 

the occupations particularly suited to di fferent disabilities and the size, location and 

employability of the disabled population,27 

27 Employment (Transi tion from War to Peace) Recommendation. 1944. No. 71, S. X. 
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On top of these, in close cooperation. inducement by wide publicity and other means. and 

where necessary compulsion of employers, an effort should be exel1ed to overcome 

el\lployment discrim inations against disabled workers which are not related to their 
I , 

- ability and job performance. and to overcome the obstacles to their employment and 

thereby ensure equal ity of employment opportunity for disabled wo rkers on the basi s of 

h . k' . 28 t elr wor IIlg capac ity. 

In addit ion to the above-c ited instru me nts, Conven ti on Nos. 77 anci 78. and 

Recommendation No. 79. concern ing medica l exam inati on o f yo ung peoplc i(l r fit ness 

tGr empl,,,,,,,pnt. calk,; ~L" " ppropriate measures to be taken by the competent authority 

for vocational guidance and vocational rehab ilitati on in respect of you ng persons wi th 

di sabilities in 194629 F1II1hering its focus, ILO has issued Recommendation No. 83 and 
~ 

V ' Convention No . 88 . adopted in 1948, concerning the organizat ion of employment 

services. ca lled for special measures to meet the needs of workers with disabi lities and 

recommended ' conditions or special studies ' on such questions as the placement of 

di~abled workers3o Included also was a recommendation that employment services 

should not. in refen'ing workers to employment, itself di scriminate against applicants on 

grounds of race, color, sex or belicf Above all , the 1952 Convention No . 1 02 on Social 

Security (Minimum Standards) called on the insti tutions or government departments 

adm inistering med ical care to cooperate with the gene ral vocational rehab ilitation 

services. with a view to the retu rn to suitable work of disab led wo rke rs 31 [t also prov ided 

that 'national laws or regul ations may authorize such instituti ons or departments to ensure 

provisic.- r t he voca llonai re habil itat ion of hanci icappeci persons. ' 

One of the most im portant instruments in relati on to pe rsons w ith di sabilities. [LO 

Recommendati on No. 99. adopted in 1955, served as the bas is for all nationa l legislati on 

and pract ice concerning vocati onal guidance. vocati ona l training and placement o f 

. I, , 
, • f8 ,Degener T and Quinn G, A Survey of InternalionaL Comparalive and Regional Disability Law Reform, 

cited above at nole t9, p. 16. 

29 Medical Examination of Young Persons (Ind ustry) Convention, 1946. No. 77; Med ica l Exam ination of 
Young Persons. (Non ·l ndustrial Occupations) Conventi on, 1946. No. 78; Medical Examination of Young 
Persons Recommendation. 1946. No. 79. 

II 30 Employment Service Convention. 1948, No. 88; Emp loyment Serv ice Recommendat ion, t948 , No. 83. 
31 Social Security (Mini mum Standards) Convention. 1952, No. 102, Art. 35. 
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persons with disabi li ty32 The Recommendation buil t on key provIsions of earlier 

instruments in relation. for example. to mainstreaming of vocational training, equality of 

opportunity, no discrimination in pay for equal work, and promotion of research. 

Methods of widening employment opportunities for workers with di sabilities. in close 

cooperation with employers' and workers' organi zations. included quotas. reserved 

o('cupatio l1 " creation A F AM:'crat ives and the establishment of sheltered works hops. 

Abreast. I LO Convention No. I I I and Recommenda ti on No, I I I concerlllng 

Discrimination in Employment and Occupation, which were adopted in 1958. outl ine 

po li cies of non-d isc rimi nation in the promotion of equal opportunity and treatment In 

employment3
) Given ILO'slk's previous attention to persons with di sabilities, it IS 

somewhat surprising that disability was not specifically included in these particular 

instruments as a prohibited ground of discrimination. Mindful of the effects of 

technological change on jobs. I LO issued a Resolution in 1965 concerning techniques 

employed by member States in the rehabilitation and training of persons with disabi lity 

for new forms of employment. )4 

ILO's continuing interest in workers wi th di sabilities was re fl ected in the requirement in 

Convention No. 128 (1967) that members shou ld. under presc ri hed condit ions, 

(a) provide rehabilitati on services des igned to prepare a disabled person wherever ' 

possible In, ti. e resumpt io .. of previous ac tivi ty. or. if thi s is not poss ible. the most 

suitab le alternative gainful acti vity, having regard to aptitudes and capacity, and 

(b) take measures to further the placement of disabled persons in suitabl e employment]5 

The determination of ILO to progress po li cy in vocational rehabilitation and to eliminate 

all discrimination in relation to the employment of workers with disabi lities was 

evidenced in 1968 by a Reso lution of the International Labor Conference concerning 

disabled workers, requesting the Director General to carry out appropriate studies to 

enable the Conference to consider the possible revision of the Vocational Rehabili tation 

32 ILO. Vocalional Rehabil italion and Employment or Disabled Persons. 1998 
33 Discriminat ion (Employment and Occ lIplltion) COll vention, 1958. No. 111: Di scrimination (Employment 
and Occupation) Recommendation. 1958. No. I I I. 

34 Reso lution concerning Vocati onal Reha bilitati on of Disa bled Persons, 1965 

35 Invaliditv. Old·Age apr! ~llrv i v()rs' Benefits. Convention, 1967, No. 128, Art. 13. 
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(Disabled) Recommendatio n No. 99. 1955 (No. 99). or the possib le adop ti on of a new 

internationa l instrumen t36 In additi on. ILO Conven ti on No. 142 in 1975 ca lled on 

member S:<l tc s to deve lop comprehensive and coord inated poli cies and programs of 

vocational guidance and voca tional training. close ly linked with em pl oyment. In 

particular through public employment services . Systems of vocational gu idance, 

including continuing employment information. were to be extended to ensure that 

c~mprehensive infomlation and the broadest possible guidance would be availab le to all, 

including persons with disabilities37 Recommendation No. 150 in spelling out in 

considerable detail how the provisions of Convention No. 142 should be effected 

art icul ates that "persons with disabi li ties should have access to mainstrea m vocational 

guidance and vocationa l training programs provided for the general popu la ti on or, where 

thi s was not desirable, to special ly adjusted program mes" [and] " reco mme nded [in 

furtherance] that every effort should be made to educate the general publi c, empl oyers 

and workers on the need to prov ide persons with di sabili ties with gui dance and trai ning to 

enable them to find suit able employment. on the adjustments in employment whi ch some 

of them nlight rcqu ire. anu on the desira bility of spec ial support for them in their 

employment. r ersons wit h disabilities were, as fa r as possible. to be integrated into 

productive life in a normal working env ironmentJS 

A ltho ugh ILO Resolution adopted on 24 June 1975 was short, it is particularly significant 

for a number of reasons39 The Resolution acknowledged growing public recognition of 
"t 

the need fo r special measures to integrate persons with disabilities into the commun ity, 

deplored the fact that too many persons with disabili ties, the majority of whom li ved in 

developing countries. had very li mited opportunity for work. and call ed on al l public 

authorities and employers' and workers' organizations to promote max imum 

opportu nities for persons with di sabilities to perform, secure and retain suitable 

employment It call ed for a comprehensive campaign for vocationa l rehabi litati on and 

social integrat ion of pe rsons wi th di sabilities. 

36 Resolut ion concern ing Disabled Workers. adopted 24 June 1968 
37 Human Resou rces Deve lopment Convent ion, 1975 No. 142. 
38 Human Resources Development Recom mendation . 1975 . No. 150. 
39 Resol ution concern ing Vocationa l Rehabilitation and Soc ial Reintegration of Disabled or Hand icapped 
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It is claimed that Recommendation No. 99, which was not linked to a conventi on, played 

a significant role in influencing national legislatio n and practice. The extent to which it 

did so confirmed the Director-General's comment in hi s 1964 Report to the effect that 

while conventions lay down obligations, it is possible, in certain areas, ' that a standard 

which can be widely accepted may well be more effective in practice than obligations 

which are unlikely to be equally widely assumed'o 

lLO adopted the Vocational Rehabilitation and Employment (Disabled Persons) 

Convention No. 159 and Recommendation No. 168 in 1983. T he Convention requires 

member States. in acco rdan ce wi th national condi tions. practi ce and poss ibiliti es . to 

formu late. implement and peri odicall y review a national pol icy on vocational 

rehabilitation and employment of di sa bled persons. The emphasis on full partici pat ion is 
-

reflecteu I II 1\. ticle I (2), vhich descri bes the purpose of vocat ional rehabilitation as 

being to enable a person with disability to secure, retain and advance in suitab le 

employment and "thereby to further such pe rson's integration o r re integration into 

soc iety". The equali ty goal is captured in Article 4 of the Convention : 

"The said policy sha ll be based on the principle of equal opportunity between di sabled 

workers and workers generally. Equality of opportun ity and treatment for di sabled men 

and women workers shall be respected. Special positive measures ai med at effective 
I . ' 

equ'ality of opportunity and treatment between disabled workers and other workers shall 

not be regarded as discrimi nating against other workers." The Convention presc ribes the 

action to be taken a t national level to implement the po li cy . It a lso reminds Members. as 

did Recommendat ion No. 99 nearl y thirty years prev iously. of the need. not on ly to 

provide the re levant se rvices. but to evaluate them with a v iew to thei r continual 

i mprovemenl. 

Dragging on its accentuatio n, ILO has made the equality theme run through 

Recomme ndation No. 168: 

- disabled pe rsons should enj oy eq uality of opportunity and treatment in respect of access 

to. retention o f and adva ncement in employ ment which. wherever poss ible, co rresponds 

to their own choice and takes account of their ind ividual su itability for such employment 

' (Article7); 

• 40 ILO. Vocationa l Re habilitation and Employment of Disabled Persons, 1998, p. 4 
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- in providing vocational rehabi litation and employment assi stance to disab led persons, 

the pri nciple of equality of opportun ity and treatment for men and women workers shou ld 

be respected (Article 8); 

- measures should be taken to promote employment opportunities for di sabled wo rkers 

which conform to the employment and sal ary standards applicable to worke rs generall y 

(Article 10). 

Artic le 160f the Recommendation reminds Members that such measures should include 

the maki n1! of ' reaso"eh l(' edilptations to workplaces, job des ign. tools. machine ry and 

work organization' to faci lit a te training and empl oyment. Given the increas ing shift away 

from the "med ical" to the "social-constru ctioni st" mode l which was then beginning to 

take place at national as wel l as internationa l leve l, the Recommendation is forthri ght in 

stating that persons with di sabi lities should be in formed "about their rights and 

opportunities in the employment field ." 

2.2 The Role of the United Nations in the Normative Development of 
the Employment Rights of Persons with Disabilities 

• 2.2.1 International Instruments Pre-dati ng the Convention on the Rights , 
of Persons with Disabilities 

There can be little doubt that peopl e with di sa bi liti es are cove red by the Declara tion. even 

though .. 0 ' - pcc ificail ) Ill ~" ti o ned , as can be understood by the readin g o f the pre­

empti ve proclamation of the UN Genera l Assem bly that makes the Dec laration "a 

common standard of achievement fo r all peoples.,," the statement of Art. I that goes "all 

human beings are born free and equa l in dignity and ri ghts ... " and the provi sion of Art. 2 

that states "Everyone is entitl ed to all the ri ghts and freedoms set out in (the) Dec larati on. 

without di stinction of any kind, such as race, color, sex, language, religion, pol iti cal or 

other opinion, national or socia l origin, property, birth or other status," In addition to the 

above-cited provisions, the following Articles give us a chink of the inclusion of the 

employment rights of persons with di sabili ties , 

Article 23 (I) on the right to work. to free choice of employment. to j ust and favorab le 

conditions of wo rk and to protec ti on agai nst employment : Articl e 23 (2) on the ri ght to 
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equal pay for equal work: Article 23 (3) on the ri ght of everyone who wo rks to j ust and 

favorable remuneration ensuring for se lf and family an existence worthy of human 

dignity and supplemented, if necessary. by other means of socia l protection: Artic le 25 

( I ) on the right to a standard of li vi ng adequate for the hea lth and well-being of se lf and 

family. :: ' ling fooll . Clul' li llg. housing and med ical care and necessary social services. 

and the ri ght to security in the event of. disability ..... or other lack of li ve lihood in 

circumstances beyond control. 

J On top of these. the attainment of some spec ific provis ions. such as the principle of non­

discrimination. to the status of customary international law makes them binding on al l 

States.41 

Together with the UDHR, the International Covenant on Economic, Social and Cultural 

Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICCPR). 

embody the ri ghts provided for in the Declaration. For instance, Art. 6 of the ICESCR 

contains a number of important provisions relating to work and equal employment 

opportunity. This arti cle goes stating that "States Parties recogni ze the ri ght to work . 

which includes the ri gh t of everyone to the opportuni ty to gain hi s living by work which 

he freely chooses or accepts . and will take appropriate steps". inter alia. " technical and 

vocaTIolldl iS Lli c:ance and tra;'l ing programmes, policies and techniques to achieve steady 

economic. social and cultural development and full and productive emp loyment under 

conditions safeguarding fu ndamental political and econo mic freedoms to the individual ," 

Artic le 7. in addi tion. provides that the "States Parties ... recognize the ri ght of everyone 

to the enjoyment of just and favo rable conditions of work which ensure''" in particular: 

. Fair 'yvages and equal remuneration for work of equal value without di stinction of any , 
kind; 

A decent living for themselves and their families; 

Safe and healthy working conditions; 

Equal opportunity for everyone to be promoted in hi s employment to an approp ri ate 

• "I Arthur u "ci:~y. Jl-lE.lUG I.'TJO _DJ~CENT~QRK OF PERSQNS WITI-U)I SAI3)LlIlt:_S, 
cileci above at note 28. 
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higher level, subject to no considerat ions other than those of sen iori ty and 

.1' 
competence." __ -

Although the ]CCPR contains no specific prov isions on employment. it does include an 

important safeguard against di scrimination: 

All persons are equa l before the law and are entitled without any discrimination to the 

equal protection of the law. In this respect, the law shall prohibit any discrimination and 

guarantee to all persons equal and effective protection against di scrimination on any 

ground such as race, color, sex. language, religion, political or other opin ion, national or 
, 

social origin , property, birth or other status. ·] 

By way of filling the gap created by the exclusion of persons with di sab ilities from the 

C(1nventions. UN Com",ittpf' on Economic, Social and Cultural Ri ghts, in its Genera l 

Comment No. 5, 1994 recounted that although di sability is not ex plic itl y included in 

either Covenant among the prohi bi ted grounds of discrimi nation, it is encompassed by 

the term "or other status,'·44 

The first major in trument in the field of di sabi lity was the UN Declaration of the Rights 

of Mentally Retarded Persons to be adopted as resolution 2856 (XXVI) of 20 December 

197 I. Arti cle I of the Declaration that reads "The mentally retarded person has, to the 
I 

maximum degree of feasibility , the same rights as other human beings" was a significant 

achievement at that time. The recognition of their rights was a step forward , But the 

unfortunate incl usion of the phrase "to the max imum degree of feas ibility" certainly 

dimi ni sh its va lue, The Dec laration gives a right to employment for persons with mental 

retardat ion unde r Article 3 that goes: " He has a right to pcrfo rm productive work or to 

42 International Covenant on Economic, Social and ClIlllIral Rights, Adopted and opelled for signatllre. 

ratificalion and accession by Genel'ol ;/ssemb!v l'e.l'oll/lion2200;/ (XXI) , 1966, enll)' inloji}l'ce, 1976, Al'l. 

/J. 

-13 Imerna/iunal COl'enant UI1 Civil and Poll/ieal Rights, Adopled and opened for signature, ratification 

and accession by General Assembly resoll/lion 2200A (XXI), 1966, entry into force, 1976, AI'I. 2, 

44 General Comment No.5, Persons with disab ilit ies. 1994, adopted at the Eleventh sess ion of the UN Conunittee on 

Economic. Social and Cu ltural Rights. 
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engage In any other meaningful occupation to the fullest possible extent of hi s 

capabilities." 

The UN General Assembly. on the ninth of December 1975, Proclaimed reso lution 

3447 (XXX, as a Declaration on the Rights of Disabled Persons. The Declaration. the 

second major disability speci fic resol ution. affirmed under Art. 4 that di sabled persons 

had the same civil and political ri ghts as other peop le, as we ll as the ri ght to, inte r a li a. 

education. vocational training, counse ling and placement services, the right to secu re and 

retain employment or to engage in a useful , productive and remunerative occupat ion. 

Fartllermr"'~ the D(~ :ui·~:; . n- proclai med that these rights were for all persons with 

di sability without discri mi nation on the basi s of sex or other gro unds. It addresses socia l 

aspects in its Artic le 2. whi ch says: "D isabled persons are entitl ed to have the ir spec ial 

needs taken into consideration at all stages of economic and social planning." 

The Standard Rules on the Equalization of Opportunities for Persons with Disabilities 

that stands out amongst the preponderant human rights instruments in the protection of 

the ri gli ts of persons with disabilities and adopted by the United Nations General 

Assembly on 20 December 1993 were described, under its preamble, as follows: 

Although these Rules are not compulsory, they can become international customary rules 

when they are applied by a great number of States with the intention of respecting a rul e 

in international law. They impl y a stron g moral and politi ca l commi tment on behalf o f 

States to take act ion for the equali zation of opportuni ties. Important princip les fo r 

responsi bili tv, act ion on~ ~"'lpe rat i o n are indicated . Areas of deci sive importance for the 

quality of life ancI for the ach ievement of fu ll parti cipati on and equal ity arc pointed out. 

These Rules offer a n instrumen t fo r po li cy-mak ing and acti on to persons with di sabi liti es 

and their organizat ions. They provide a bas is for technical and econom ic cooperation 

among States. the United Nations and other international organizations. 

Of the 22 Rules that range from Awareness·raising to International Cooperation, Rule 7 

covers employment and goes as follows: 

" States should recognize the principle that persons with d isabi li ties must be empowered 

to exercise their human rights, particularly in the field of employment. In both rural and 

urban areas they must have equal opportunities fo r productive and gainful employment in 
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the labor market. In part icular. laws and regulat ions in the employment field must not 

discriminate aga inst persons with disabilities and must not rai se obstacles to their 

employment. In addition. states should actively support the integration of persons with 

disabil it ies into open employment through a variety of measures. such as vocational 

trai ning. incentive-oriented quota schemes. reserved or designated empl oyment. 103ns or 

grants fa r sl11all business. exclusive contrac ts or priority production ri ghts. tax 

conceSSIU",. c( ntract cOl11p!;ance or other techni cal or financial ass istance to enterpri ses 

employing workers with disabi lities. States should also encourage employers to l11ake 

reasonable adjustments to accommodate persons with di sabi lities." 

In addition to the above-cited human rights instruments prepared under the auspices of 

the United Nations. the Vienna Declaration and Program of Action, adopted by the World 

Conference on Human Rights on 25 June 1993, reinforced the fact that all human rights 

are uni versal, indivisible, interdependent and interrelated. Article 22 of the Declaration 

noted that "special attention needs to be paid to ensuring non-discri mination, and the 

equal enjoyment of all human rights and fundamenta l freedoms by disabled persons. 

including their active participation in all aspects of society." Article 64 emphasized that 

"persons with disabilities sho uld be guaranteed equal opport unity through the elim inati on 

of all socially determined barriers, be they phys ical , financial, social or psychological. 

whicn excl ude or restrict fu :' participation in society." 

2.2.2 The UN Convention on the Right of Persons with Disabilities 
(CRPD) 

.Developed against a backdrop of unprecedented challenges in the international 

environment, which impacted in aggravated ways on persons with disabil ity, such as the 

I I September 200 I terrorist attacks on the United States of America. wars in Iraq, Israel ­

Palesti ne and Lebanon. the Asian Tsunami. severe earthquakes in south Asia. hUlTicanes 

Katrina and Rita and the incessant civil wars in Afri ca, the Convention' on the Rights of 

Persons with Disabilities (CRPD) and an associated Optional Protocol (CRP]) Optional 

Protocol). a Convention with greater importance and a ground breaking effort in the quest 



for the respect of the employment ri ghts of persons with di sabi li ties, has come to its dawn 

On the 13th of December 2006 by the General Assembly (GA) of the Un ited Nations 

(LIN). 

The international communlt\' has received the C RPD with unprecedented ea rl y 

enthusiasm. Eighty-one states and the European Un ion'l; signed the C RPD at its opening 

ce remony on 30 March 2007- the highest number of open ing signatures recorded fo r any 

human rights treaty 46 Forty-four states also signed the Optional ProtocoL As at the end of 

December 2007, 120 states had signed the CRPD and 67 states had signed its Optional 

Protocol 4 7 

The fo rm ulation of the CRPD has been hail ed as a great landmark in the struggle to 

reframe the needs and concerns of persons with disability in tern1S of human rights. The 

Secretary-General of the United Nations. noting that the date of the CRPD's adoption fell , 

in the Western Chris ti an calendar, on the day of St Lucy. patron saint o f bl indness and 

li ght, claimed that it hera lded the 'dawn of a new era·- an era in whi ch di sabled people 

wi ll no longe r have to endure the di scriminatory practices and attitudes that have been 

permi ttce. " jJ'"evail lor all '00 long,48 The President of the European Di sabi lity Forum, 

speaking for the International Di sability Caucus (JDC)," 9 returned to the Ille taphor of 

light emerging from darkness at the CRPD's Signature Opening Ceremony, quoting 

Bertolt Brecht : 

Some there are who li ve in darkness 

I 
45 The CRPD and its Optional Protocol are the first UN human rights treaties to be signed by the European Union. 
Under Article 44 of the CRPD and Art icle 12 of its Optional Protocol the European Un ion may act on behalf of its 
members in relation to the treaties to the extent of its mandate. wh ich must be the subject of a formal declaration, 
deposited with the Secretary-General. While the European Union may also rati fy the treaties. only the direct 
rat ifications of its mt:mber States count LOwards the treaties coming into force. 

46 Kofi A. Annan. The Slaws of/he COl/ ventioll on the Rights of Persons with Disabilities alld the OtJIio.!Kd Proroc2.L. 
(1 4 August 2007. N 62f230. at para. 4. ava ilable at: 
!:!JmJi\\ \\ " . .9hchr.o~t,·~g!j5 h ' i SSll ~s. dJsah i l it }id_Q(,:20,62 , 2JO. ~n.doc. acct:ssc:d 13 November 2008). 

47 http: \ \ '\V \ \ .un.org,'disab ilit ies 'colilltries,asp?ntlvid= I ~&pid= 166 [last accessed 13 November 2007], 

01 8 Kofi A. Annan. See retary.J:1.met]1 J:-Iai l ~ Adoptionof Landmark Convent ion on i\ igb.ts of.l'-eQpJe_':Ylili 
Disabilities t3 Dece l11ber 2006, SG/SMI I 0797, HRJ49 I I. LlT/4400, avail able at: 
http-:llw\vw 1111 o[g/Ncws':=, .... ~; I:!,. ' ~~JL06/~g~tllJ Q]9L 9QC.\.1UD. [last accessed 13 November 2007]. 

49 The International Disabil ity Caucus was a coal ition of internmional. regional and nationnl non­
governm ent organisations (principally di sabled peoples' organisarions) accredited as observers to the GA 
Ad Hoc Committee responsible for Ihe deve lopment of the CR PD. It claimed a participat ing membership or 
more th an 70 such organisations 
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While the o thers li ve in light 

We see those who live in daylight 

Those in the darkness out of sight. 

This is a convention to bring those in darkness into light50 

Re-iterating the claim made many ti mes by national and non-government delegations in 

the course of CRPD negotiations, Ambassador MacKay, Chairman of the Ad Hoc 

Committee that developed the CRPD text. characterized the CRPD as embodying a 

' paradigm shift" away from a social wel fare response to disability to a ri ghts-based 

approach 51 The UN High Commissioner for Human Ri ghts has a lso characteri zed the 

CRP]) as enshrining this parad igm shift in att itudes. She has conceptua li zed the CRPD as 

rejecting the 'view of persons with disabili ties as objects of charity. med ical treatment 

and social protection ' and as affirming persons with di sability as 'subj ects o f ri ghts, able 

to claim those I ights as acti, ~ members of soc iety'. 

Textually speaking, the CRPD comprises of a Preamble and 50 Arti cles and its Optional 

Protoco l comprises 18 Articles. Thi s Conven ti on is the densest exposi ti on of human 

rights by the UN to date. In part as a response to this density, the CRPD is a lso the first 

' United Nations human rights convention to contain titles for each Article as an aid to its 

accessibil ity. 

The Preamble to the CRPD is detailed, comprising of 25 paragraphs (a to y). Though a 

preamble to a document does not contain bindi ng legal ob ligations, " it, unarguably, may 

contai n many elements that will play an important role in the in terpretat ion of the 
-2 

docU1llent. ' 

50 Rose ..... i I{ayess and Phillip French, " Out of Darkness into Light7 Introducing 
the Convent ion on the Rights of Persons with Disabilities" (2008) Human Rights L. 
Rev., vol. 8, No.1, pp. 1 - 34. 

" Don. MacKay. From Vision to Act ion: The Road to ImQlememation of the Convention on the Rights of 
Persons with Disabi lities New York. 30 March 2007, available at: 
http://www.lI11.org!disab i lit ies/defalllt.asp?id~ 160 [accessed 13 June 2008). 

52 Vienna Convention on the Law of Treaties, 1969, Art. 13, 1155 UNTS 31. 
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Having gIven the general points regarding the text and the preambular parts of the 

Convention, thence. the researcher w ifl dwell a little on the States Parties Obligations 

el~aliati ng from the CRPD in the subsequent sections. However, before immersing me in 

to , the discuss ion of the ob ligations env isaged under the CRPD, it wi ll be tried to give a 

chink on the human rights obligations that sprung from the international , 
law in the following sub-sections briefly. 

I 

2.2.2.1 The Human Rights Obligations of States Parties 

Internatioll ~ 1 human .. : :;ht< "011Ve ntions, covenants, and protocols that are issued under 

the auspices of the United Nat ions Charter give ri se to different types o f obligat ions on 

t thF part of state depending on the nature of the ri ghts guaranteed , on the problems that it 

was meant to overcome or to prevent. These obligations are subject to genera l 

classifications depending on the types of duties imposed on states . . The di stinction 

" 

between positive and negati ve duties is one of such categorizations. "Negative duties 

impose an ob ligation on the part of states not to interfere in the enjoyment of the rights. 

t. Thus, all the state is required to do is refraining from interfering. Positive duties, on the 
"..,.' I _ 
ft~ Qth~l: hand , impo~e on states the duty of taking positive measures to ensure the realization 

f.f'-o} 'the ' ;ightS. No ninterference in the enjoyment of ri ghts, thus, does not suffice to 
T "':'l 

discharge the obligation of a state. The state is required to take specific measures to 

ensure the enjoyment of the Rights. It is questionab le, howeve r, which of the ri ght s 

involve just nega~i ve duties due to the fact that most ri ghts. which initiall y we re ass umed 

to entail n" l " negati vL ~u ';L o,-have come to be understood as requiring positive measures 

through time. ,,;3 

The other way of categori zing obli gations of states under human ri ghts treaties is between 

that of conduct and result. " Obligation of conduct requires states to act in a certain 

marU1er with the aim of achieving a certain end. However, such an obligation does not 

\ .. strictly obligate states to bring about a ceJ1ain result. So long as the state is acting 
} i ' . I \ 

diligently in the manner requested by the convention, it will be considered, as having 
I I I 

" di$charged its obligations. despite the end the treaty aspires to achieve has not been 

53 Rebecca J. cook, State accountability under the CEDAW. in Rebecca J. cook (ed.): Human rights of 
women : National and International perspective (1994), p.232 
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~lized. On the contrary, obligation of result gives states the liberty to choose the manner 

. achieving a certain end. But. it requires states to achieve a specified result 5 4 

ne of such classifications, but which has been gradually become accepted in principle is 

~at is commonly referred as " tripartite typology of states obligations", i.·e .. ob li gation to 

spect, protect and ful fi II all human rights. 55 

.2.~.' . ' ,)bligaiiull ;o-Respect Human Rights 

be obligation to respect human rights refers to the ob ligation of states to refrain from 

tervention5 6 In this respect, states shall refrain from directly infringing human rights, 

'ovided such intervention is not admissible under any relevant and justifiable legal 

iI1itations and reservatioJ;l clauses5 7 This obligation correspon s more closely to the 

iditional conservative view, which argues that the 'obligation of the state is to abstain or 

lands off from arbitrary iptervention on the freedom and autonomy of the individual so 

; to provide a shield for indi viduals from unjust interference by politica l authorities. 58 

oth categories of ri ghts have this negative dimension in a sense that they require the 

ate to respect the autonomy of the individual in the exerci se of hi s rights. For instance, 

, per Art. 2(1) of the [CCPR each state party undertakes to respect and ensure all 

ldividuals rights recognized in the convention without discrim ination of any kind . 

• cc0rd i " ~ " · the " re'Vec1" ubligations of the state in re lation to the ri ght to life enta il 

!frainin g from extra-judicial killing. Simi larl y, Art. 2 (2 ) of lCESCR obl iges states to 

nder take guarantee the rights enunciated in the convention be exercised without 

iscrimination of any ground. Accordingly, it can be argued that the state has a duty not 

emolish individual house without justifiable and relevant legal ground. 

1 Ibid 
i Martin Scheinin, Women' Economic and social rights as human Rights, in Lauri Hannikainen and eev nykanen (ed.), 
ew trends in discrimination law·international perspectives, vol., 3,no.1,1999,p.13 as quoted by Kidis! Alemu 
enforcement of CEDAW in Ethiopia, in light of state obl igations, University of Luud, Faculty of Law(un 
Jblished),2002,p.14 
5 Guy Good Win Gill, Obligation of conducl and obligation of result" 'in p.Alston and k. Tomasevsky (eds.) The Right 
I Food, (1984),p. 112 
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Thus. the duty to respect obli ges state and the government machineries to refrain from 

arbitrary intervention on the enj oyment of human rights and fundamental freedoms; 

otherwise performing such acts constitutes violation of human rights of individuals. 

2.2.2.1.2 Obligation to Protect Human Rights 

The obligat ion to protect human ri ghts refe rs to the state's duty to protect against and to 

prevent individ ual' s ri ghts from unjust interferences from or violation of individual 's 

rights by others including state actors 59 This is what is commonly known as more of 
;.. ~ 

positive obligations of states, i.e., to take active measures to wards the effective 

'" enjoyment of the rights. This include the obligations to create normative systems as well 

as insti tutions like courts to prevent violation of rights that enable ind iv idual s to enjoy 

their protected rights with ou t interference from others and to provide remedy in cases of 

violation 60 That is why several international human rights conventions make explicit the 

state's duty to protect against and to prevent violations of individual rights. When 

violation of individuals occurs- for example. Art.2 (3) of ICCPR obliges states to ensure 

allY per,0" "'hose ri gi " i, \ ;J I-ated to have an effective remedy determined by competent 

organ of the state. 

2.2.2.1.3 Obligation to Fulfill 

T~e obligation to fulfill human rights refers another positive obligation of state's to take 
, ' 1<.. .,:;z:. 

l positive measures which includes legislative, administrative, judicial and practical 

measures necessary to ensure that the rights in question are implemented to the national 

societies to the greatest extent possible'"] This with out doubt rai ses the question of 

resources and this is the place where states try to escape responsibility on the ground that 

their meager resources are not sufficient to live up to their obligation. These 
... 

predominantly is j ustified by other issues. the issue of state priority (polit'i ~al program, 

,Q Id., p .~ \7 

60 Guy Good Win Gill, Obligation of conduct and obligation of result Ci ted above at note t 08 p.l S. 

61 Ibid. 
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distrib ut iur' 01 ex isting re"lurces), issucs or economi c rcasonablness, curren t socia l 

develo pment. a nd measures o f progress ive rea li zati on of human ri ghts."" Th is in e ffect 

has created an endless debate whether actua l non-compliance wi th the pos iti ve obli gation 

to fu lfil l is no longer justifiable. and therefo re constitutes a viola ti on of the human right 

in question since several factors have been taken in to consideration and to be weighed. 

2.2.2.2 The Human Rights Obligations of States Parties under the 
CRPD 

As a ground breaking Convention in the protection of the ri ght of persons with 

di kabilities. the CRPD imposes obligations on the States Parties to the Convention. In the 

following sub-sect ions. the nature of the obligations will be considered. 

Before starting the cons iderat ion of the states' ob ligati ons, it demands me to se t the 

plinciplpo ''''0n whic:' ,; ,e C'J nve ntion has rested. In thi s res pect. Arti c le 3 has confi rmed 

that "Respect for inhe rent di gnity. indiv idual autono my incl uding the freedo m to make 

one's own choices. and independence of persons", "Non-di scrimination", " Full ancl 

effecti ve paltici pation and inclusion in soc iety" , " Respect for difference and acceptance 

of persons with disabilities as part of human d iversity and human ity", "Equality of 

opportunity". "Accessibility", "Equality between men and women" and "Respect fo r the 

evolving capaciti es of children with di sabilities and respect for the ri ght of children with 

disabiliti es to preserve their identities ." 

Articles 4 to 9 contain overarching or crosscutting principles and measures to be applied 

in all aspects of the implementation of the convention. Article 4 sets out the general 

obligations states assume on ratifi cati on or accession to the CRPD. This includes, for 

example. the ob ligation to inco rporate the terms of the convention into national laws. 

policies ancl programs, and to repeal nationa l laws that are incons istent with the 

convenL " ... \r' icles 6 anci ' req uire states to implement the CRPD in a man ner that will 

ensure that women and chi ldren with disabil ity are able to exercise and enj oy their human 

ri ghts and fundamental freedoms on an equa l basis wi th men and other children 

respectively. These gender and age equa lity measures are re info rced in the CRPD's 

Preamble and in a num ber ofprovisio ll s containing specific obligations. 
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Articles 8 and 9 present what are undoubted ly two of the greatest chal lenges to the 

international community. Article 8 requires states to promote a fundamental change in 
I I 

sobetal attitudes, by fostering respect for the rights lmd dignity of persons with disability , : 
an,d by combating stereotypes and prejudice. Article 9 requires states to ensure that the 

'environment' is accessible to persons with disabil ity so that they may live independentl y 

and participate fu ll y in all aspects of life. It is importan t to observe that the env ironment 

is very broadly conceptuali zed. and not only includes buil t structures. but also 

transportat ion. information and commun icat ions (including the Internet). The Articl e also 

specifically adverts to a principle of geographic equity. requiring equ ivalent leve ls of 

eflvironmental acces~;I,ilih ' ilL both urban and rural areas. The principle of geographic - ' 

equity also underp ins a number of the CRP])'s economic, soc ial and cultural ri ghts. 

Articles 24 to 28 and Arti cle ]0 are based in economic, social and cultural ri ghts. These 

Articles place over·rid ing emphas is on inclusion and partici pati on by persons with 

disability in the mainstream education system and labor market, supported by the 

a~c,ommodations and other positive measures required by persons with disability to 
~ ,j; 

i'! te~Iize these rights. The right to health is particularly directed towards ensuring that 

persons with di sabil ity enjoy non·discriminatory access to comprehensi ve general and 

specialist health serv ices in the local communities in wh ich they live. Article 26 extends 

the tradi tional rights to health, work, educat ion and social security to the ri ght to 

habilitation and rehabilitation, which features for the first time in a core United Nations 

human rights treaty. It is directed to ensuring that persons wi th di sability have access to 

developmental learning and rehabilitation programmes that will enable them to deve lop 

(or teem''''') ·their !.,c .. c ~ . ; ... :11- potentia l. Again. the emphasis is on inclusion and 

participati on of persons with disabi lity in the community both during the process of 

habilitation and rehabilitation and as an outcome of it. 

Generally, if the CRP]) is appraised in the light of the principal class ification of States' 

otiligati ons (the tripartite obligations), States parties are expected, tO Jespect, protect and 

fulfill the rights of persons w ith di sabilities for the accomplishment of full and successful 

life of those vul nerable groups of the society 
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Leaving aside the discussions on the general points concer~ing the CRPD, I will try to, 

focus on the employment rigl~f.!.ersons wit~ disabi lities as incorpo rated under t~,~ 

CRPD, Article 27 (ll recognizes "the right of persons with disabil iti es to work. on an 

equal basis with others which includes the right to the opportun ity to ga in a living by 

work freely chosen or accepted in a labor market and work envi ronmcnl thai is open, 

inclusive and accessible to persons wi th disab ilities," The second limb of Arti cle 27 

rr,akes c leo,' ' hat "S ta l~' i' ,,, ,ies sha ll safeguard and promote the rea li zali on or Ihe ri gh l 10 

work by taking app ropriate steps Ihrough legislation," The legis lative mcasures should be 

directed towards the "Prohibit[ion] of discrimination on the basis of di sability wi th regard 

to al l matters concern ing all forms of employment. including cond itions of rec ruitment. 

hiring and employment. continuance of employment, career advancement and safe and 

heal thy working conditions ," Moreover, these measures should " Protect the rights of 

persons wi th disabilit ies, on an equal basis with others, to just and favorable conditions of 

work, including equal opportunities and equal remuneration for work of equal value, safe 

and I)ealthy working conditions. including protection from harassment. and the redress of 

grievances," 

It is though I that the legislative measures should "Ensure that persons with di sabilil ies are 

able to exerci se their labor and trade union ri ghts on an equal bas is wilh o thers." They 

have to "Enable persons with di sabilities to have effective access to general technical and 

"irlance progr~1l1111es. placement se rvices and vocati ona l and cont inuing 

training" that wou ld " Promote employment 0pp0riuniti es and career adva ncemenl for 

persons with di sabilities in the labor market. as well as ass istance in finding, obtaining, 

ma intain ing and returning to employment." In furtherance, governments are expected to 

"Employ persons with di sabilities in the public sector and "Promote the employment of 

persons with disabilities in the private sector through appropriate policies and measures, 

which may include affirmative action programmes, incentives and other measures," More 

importantly, States Parties should "Ensure that reasonable accommodation is provided to 

persons with disabi li ties in the workplace ," 
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2.3 Regional Normative Development of the Employment Right of 
Persons with Disabilities 

Regional treati es have also been used as mechani sms to enforce human ri ghts protection 

fo r peo~,~ ,vi" l disabiliti e ' The instances of such regiona l conventions incl ude the 

Ameri can Conve ntion on HUl11an Rights (I (69). the Eu ropean Convention on I-Iuman 

Ri ghts and Funda mental Freedoms (1950), the European Social Charter, the Afri can 

Charter of Human and Peoples' Rights, African Charter on the Right and Welfare of the 

Child and, more recently, the Charter of Fundamental Rights of the European Union 62 

Cqnvention on the Elimination of All Forms of Discrimination and the first binding 

human rights treaty on disability. Further, on January 29, 2003, the Parliamentary 

Assembly of the Council of Europe adopted Recommendation 1592 (2003) , entitled 

"Towards Full Social Inclusion of Persons with Disabilities.,,63 This Reco mmendation 

provides: 

The Assembly notes with satisfacti on that in certain member states polici es concerning 

people with disabilities have been gradually evo lving over the last decade li'om an 

f 'j inst itutional approac h, considering people with d isabili ties as "pat ients". to a more 
, 

holistic appl01, ~h viewing t: ~m as "citi zens." who have a right to indi vidual support and 

sci f-detennination. M 

The Recommendation goes on to state: 

The right to receive support and assistance, although essential to improving the quality 

of life of people with disabilities, is not enough. Guaranteeing access to equal political, 

social, economic and cultural rights should be a common political objective for the next 

62 American Convention on Human Rights. opened for signature Nov. 22. 1969, entered into force July 

18.1978. O.A.S. Treaty Series No. 36, 1144 U.N.T.S. t23. 

cited above at note 35 . 

64 To\\ards F.tli Social Inclusion 01 Persons with Disabilities R~cornlllcndation. 2003. l{ccol11l1lcndalion No. 1592. 
(Doc. 9632). 
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decade. uJ,.di ·tatus, incius' "n, full citizenshi p, and the ri gh t to choose shou ld be f"urthcr 

promoted and implemented f
,; 

Predating the above instrumcnts. the best-known Council of Europe Recommendation 

concerni ng people with disabilities was adopted by the Committee of Ministers in 1992. 

"A Coherent Policy for the Rehabilitation of People with Disabilities" is more 

comprehensive than the title might suggest. In fact, its sub-title ' A model rehabi litation 

and integration program fo r national authorities' is probably a more usefu l description of 

the document, which includes detailed sections on prevention and hea lth education. 

education. vocational guidance and train ing, employment, social integration and 

environment, social. econom ic and legal protection, personnel training, information, 

stati stics and research. 66 

In the continuum. the European Commission, in a social policy White Paper published in 

1994 while acknowledging that there was a need to build the fundamental ri ght to equal 

OpportUiILILCJ ir to European I lnion pol icies, said in part. 

"it would ensure, through appropriate mechani sms, that the needs of disabl ed people were 

taken into account in relevant legislation programmes and in itiatives, ... prepare an 

appropriate instrument endorsing the UN Standard Rules on the Equal ization of 

Opportunit ies for Persons with Disabilities and promised to prepare a code of good 
I ' 

practice in relation to its own personnel policies and practices on employing persons with 

disabi lities. ,,67 
, 

To add. in December 1996, the EU Social Counci l adopted a Resolution which 

reaffirmed the commitment of the member States to the principles and values that 

underlie the UN Standard Rules. the ideas underlying the Council of Europe 's 1992 

Resolution on a coherent policy for the rehabi li tation of persons with di sabilities. the 

principle of equal ity of opportunity in the development of comprehensive po licies in the 

field of rehabilitation and the pri nciple of avo iding or elimi nating any form of negati ve 

disc rim inai'on un the grounllo of disabi lity 6R 

65 Ibid. 
66 Id. al para. 3. 

67 Arthur O'Reilly, H IE RIGHT TO DECENT WORK OF PERSONS WITH DISABILITIES 
cited above at note 28. 

68 Ib id 
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Africa and the As ia-Pacific regions have a lso tried to enact laws and programmes for the 

betterment of the right of persons wi th disabilities for employment. For instance, in 

December 1992, the meeting to launch the Decade of Asia and Pacific region adopted the 

Proclamation on the Full PaJ1icipation and Equali ty of People with Disabilities in the 

Asian and Pacific Region and the Agenda for Action for the Asian and Pacific Decade of 

p isabled Persons, 1993-2002. In Apri l 1993, the Commiss ion adopted the Proclamation 

and Agenda for Action one of the major po licy categories being training and 

Employment69 The African region has come up with a charter that recognized the ri ght 

of chi ldren with disabilities under Art. 23 thereby facilitati ng their rehabilitation and 

education among others. However, there is no specific prov ision dcaling wi th the 

emploYI,,, , .. .. i ~,ht of pe rsor' w ith disabilit ies excepting the equality protccti on c lause or 

the charter. 

2.4 Development of Disability Specific Domestic Employment 
Legislations 

In add ition to the efforts of ILO, the UN, and regional human rights systems, various 

countries have issued disability specific laws with the principal target of equalizing 

persons with disabilities with non-disabled persons in the social, political , economic and 

cultural life. For instance, United States, Canada, and Spain were the first countries in the 

world to enact laws prohi biting d iscrimination against peo ple with disabi liti es70 The 

Uni ted Kingdom, Sweden, Israel, and Australi a have also enacted comprehensive anti­

di scrimi nati on laws designed to promote the integration of people with di sab iliti es in to a ll 

aspects AC "'~ ir respeu ivc , vc ieties 7 1 Almost a ll of the Latin American countries have 

enacted laws that create equal opportunities for persons with disabilities . Mo reover, some 

69 Id. P.28. 
70 Arlene S. Kamer, "The Globalization of Disabi lity Rights Law" (2003) S racuse 10urnal of 
International Law and Commerce, vol. 30, pp. 241 -69 . 
71 ld ., F 34. 
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African countries including Ghana, Malawi, Ethiopia, South Africa, Namibia, Zambia, 

Zimbabwe and Gambia have come up with discrimination protect ion laws71 

The undeniable characters of the laws that have been enacted throughout the world in the 

past decade differ great ly in structure, scope, and coverage. Not onl y does the lega l 

structure differ in these various laws, but the defin ition of disabi lity va ries from country 

to country as well. Considering that di sabi lity, as discussed above, may be seen as a 

social construct dependent upon the environment in which it ari ses, it is not surpri sing 

that the;" ; ' "0 world"ilie Lunsensus regarding who is considered disabled and entitled to 

a law's protec tions--and who is not. Differen t countries will and do have diffe rent views 

as to which human conditions qualify with in the definition of disabi li ty. The vast 

majority of countries do not even define the categories of individuals covered by their 

countries' laws7l Further, a few countries, define disability broadly to include people 

~ho are "regarded" as di sabled, as well as those with drug and/or alcohol addiction 7 4 

In addition to vari ation in the law's definition s of disabi lity, these laws also differ in their 

scope and coverage. Four countries limi t their respecti ve laws' coverage to one area, such 

as employment, education, or access to public services75 At least fi ve other countries, 

however. provide comprehensive protections in many spheres of li fe , including 

employment, public accommodat ions, education and access to government services. 

Other countries choose instead to include only general statements against di scri mination 

without specifying the setting in which such di sc rimi nat ion is prohibited. Howevcr, the 

most co .. , :lPnsive (\lsabJllly di scriminat ion laws seek to protect people with disab ili ties 

in a wide ra nge of dail y li fe acti vities including housing, access to goods and serv ices. 

d . 76 an transportation. 

72 Stanley Herr. '"Reforming Disabi tity Nondiscrimination Laws: A Comparative Perspective:' (2002) 36 U. Mich.J.L. 
fu; lorm 305. pp. 319-322. 

73 Arlene S. Kanter, THE GLOBALIZATION OF DI SAB ILITY RIGHTS LAW, cited above at 
note 73. 

74 Ibid. 

75 Ibid ., FN. 34. 

76 Ibid., FN . 35 . 
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Sqme countries' laws also recogni ze the importance of providing specifi c civil remedies 

and enfo rcement mechanisms77 Twelve countries, for example, inc lude specifi c 

requirements for reasonable acco mmodations in their disab ili ty discrimi nat ion laws 7R 

However. onl y four countri es appear to provide a private ri ght o f act ion fo r vio lat ions of 

the an I; cl: - - .- iminatiol' "IV' :sions of their laws7~ Twenty-n ine countr ies fa il 10 spec ify 

any remedies whatsoever in their laws80 For exam ple, in Ghana, the law slales thaI there 

should be no differenti al treatment of people with disabili ties, but the law includes no 

mechani sms whatsoever fo r enforcement of thi s guarantee 8 
I The most comprehensive 

laws, however, include specifi c injuncti ve, declaratory and/or judicial remed ies, 

if:{1,t~:~.iJ:lf:twjing, money damages to victims of disability di ~criminati on . 82 
, 

, Ii. . 

E. Bickenbach. Th6 ADA v, the Canadian Chartbr of Rights, in Americans with Di~abilitie s. 
~ 56 . ,. 

78 lb id. 

7Q [d ., p. 25 . 

80 Arlene S. Kanter, THE GLOBA LI ZATION OF DI SABILITY RI GHTS LAW. cited above at 
note 73. 

81 Ibid . 
82 -ld. Fl'< . ~O . 
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Chapter Three: 

Legislative Framework on the Employment Right of Persons 

with Disabilities in Ethiopia 

Having discussed the part assumed by the International Labor Organization, the United 

Nations Organization and the regional organizations in the development of the normative 

standards of the employment ri ghts of persons with disabilities, the author believes, as 

understood by the reading of the previous chapters, that international norms concerning 

disabi lity are useful for setting common standards and need to be appropriately reflected 

in policies and programs that Are one of the most effective means of bringing about 

social change and ameliorat ing the status of persons with di sabi liti es. The other po int that 

transpi red from the reading of the previous chapters is that it is the duty of states to 

perfe<;t opportu nities fM !,pr'ons with disabil ities to obta in sati sfacti on of those needs that 

are recognI zed in the human rights instruments. which cannot be secured by personal 

effol1s. To thi s end. states must adopt certain legislati ve, adm in istra ti ve and judicial 

practices that are consistent with their constitutional processes to give effect to the 

obligations. which they undertake to implement and ensure that persons with disabilities 

whose rights or freedoms are violated have an effective remedy justifiable before 

independent and impartial tribunals. The concern of the fo llowing two chapters is, 

therefore, to cons ider the legis lative, institutional and policy frameworks of Ethiopia with 

, regard to the employment ri ghts of persons with disability. Precedence wil l be taken by 
.. 

the consideration of the const itution. 

3.1 The Constitution 

"Consti tut ion"- like nat ion, state, democracy. and sovere ignty- is one of the centra l 

icons anll " li t of' the m05: ambi va lent ideo log ical structures in the poo l o f cultu ral 
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representations of modern ity."s3 It is agreed on the notion of constituti on as a higher or 

supreme law. Highness is ascertained, technica lly, "by the systematic ranking of 

constitutional norms at the to p of the legal hierarchy, above the ordinary laws, and by the 

methodological rule that laws have to be interpreted in conformi ty with the 

consti tution."s" it can also be "underscored by the language of the document, thereby 

characterizing its substanti ve content as consisting or inalienable sacred and natural rights 

or "humble obligations" and "lofty duties.,,85 So to say, the highness of 

The FORE constituti on is guaranteed under Art. 9 (I ) that reads, "The Const itution is the 

supreme law of the land. Any law, customary pract ice or a decision of an organ of statc 

or a public official which co!)travenes thi s Constitution shall be of no effect." Beyond the 

incorporati on of an elaborate list of fu ndamental rights and freedoms undcr chapter three, 

the constitation makes "all internationa l human ri ghts treat ies ratifi ed by Ethiopia, an 

integral part of the law of the land. "s6 The Transitional Government of Eth iopia. ratifying 

ILO's Conventi on concern ing Vocational Rehabilit8li on and Employment (Di sa bl ed 

Persons) No. 159 (1983) in 199 1. The International Covenants on Economic, Social and 

wituraJ Rights and the Civil and Political Rights on the 11 th of Jun 1993, made them an 

integral part of the laws ofEthiopia87 

The position of persons with disabi li ties is placed in constitutional documents in three 

forms. as traced from the writi ng of Workie Taye. He retorts: 

First, they provide for provisions, which m:e aimed at achieving the purpose of 

prohibiting di scrimination among the society in general. Second, they contain statements 

to the effect that every rigllt and duty enshrined in the constitution app lies to persons with 

di sabilities, stating that di sc rimination is prohibited. Third. they incorporate specifi c 

83 GUnte r Frankenberg, "Comparing constitutions: Ideas, ideals, and ideo logy - toward a 
laye red narrat ive," Int. Jnl. ofConstitutionul Law, Vol. 4, No. 3, note 33 . 

84 Ibid. 

85 Ibid. 
86 CnnSl ;'"';On of!he Federal Democratic Republic of Ethiopia, 1995, Proc. No. t, Year I. No. t, Art. 9 (4). 
87 Http: ..iwww.ethiopar.net 
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provisions. wh ich address di sability matters without derogating principle of equality. with 

respect to other constitutional provisions88 

The FDRE const itution fa ll s under the first category. It guarantees the equality of all 

persons indiscriminately under Art. 25. A glimpse reading of the provision divulges the 

fail ure of the constitution to give an ex plicit recognition of the equality of persons with 

disab iliti es. A writer on the making of constitut ion and the entrenchment of the rights of 

persons wi th disabil it ies in to constitutional doc uments recou nted to thi s e ffect as 

fo llows: 

"To fa il to prohibit d iscrimination on the gro un ds of di sabi lity in any constitutiona ll y 

entrenched Charter of Rigil. s and Freedoms which does proh ibit di sc ri mi nation on the 

gro unds of race. national or ethnic o ri gin . co lor. religio n. sex or age is tanta mount to 

rejecting the fundamenta l hwnan ity of disabled [pe rson sl.,,8~ 

The provision by conta in ing an inexhaustive listing, as can be collected fro m the catch-all 

phrase "other status" , makes the above assumption a mere rhetoric . However, it is not 

lock, stock and barrel clear what other grounds are covered in addition to those 

unequi vocall y mentioned. In congruence with the writings of Thornberry, the 

unmentioned grounds must logically be " materi ally similar with those li sted, that is. 

distinctio ns unrelated to an individual's merit. abi liti es or efforts.,·9o Adopting such a 

definition may not qualify fo r our purpose because there is no such a wo rd that denotes 

the necessity of the existence of material s imilarity. Therefo re, it wou ld be safer to adopt 

the observation of Scheinin and Krause, namely, " man y grounds exp licitl y mentioned 

re late to inborn characteristi cs or 

Other factors beyond the free choice of the a ffec ted person, which may be relevant in the 

interpretation of what consti tutes "other status" under said Article."~1 

88 Workie l aye. Comparati\e Stud) on tht: Legal Status of Disab led Pc:rsons with Particular Reference to Ethiopia 
( 1997. Unpublished. Kennedy Library. Addis Ababa Universi ty.). p. 29. 

89 Yvonne Pl!ters. ''Twenty Years of Litigating for Disabi lity Equality Rights: Has it Made a Difference?" 2004 
http://www.ccdonline.ca/publicalionsl20yrsl20yrs.hlm - 123k 

90 Patrie Thornberry. Inrernolional Law Gild Ihe Rig/"s a/Minorit ies. Oxford ( 199 1). p. 281. 
91 Schein in & Krause, The Right 110! fo be discriminated Agains!: The Case q{Social Security. Orlin & 
Scheinin (2000), p. 256. 
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In any case, it is the opinion of the author that the constit ution should be amended to 

expressly include di sability as one of the bas is of discrimination bearing in mind the 

supremacy of the Constitution over the other legislations. 

Meanwhil e, the Constitution im poses an obligation on the State to, "within its avai lable 

means, allocate resources to provide rehabilitation and assistance to the physically and 

mentall y disabled.'·92 If nothi ng e lse. thi s article is a big step ahead in terms of shielding 

and propp"'g LiJ the rights , f ' persons with disabil ities. despite the fact that it lays a hand 

on only part orthe prob lem in view orthe fact that it does not specifically obl ige the State 

to provide equal employment opportunities and does not rul e out empl oyment related 

disc rimination against persons with di sa bi lities. To add insu lt on injury, Article 42 of the 

constitution whose concern is labor related rights even does not mention the right of 

Ptlrsons with disabil ity to equal employment opportunities . 

3.2 Thc Labor and Federal Civil Service Proclamations 

The Federal Civil Servant Proc lamation Proc. No. 515/2007 under Art. I J ( I) prohibits 

discrimination on various grounds, inter alia, based on di sability. It provides " there shall 

be no discrimination amo ng jobs seekers or civil servants in til ling vacancies because of 

their ... disability." In fact, in recruitment, promotion and dep loyment prefere nce sha ll be 

given tn ' ·cqndidate., ,,;:: . disability, ha ving equal or close scores to those othe r 

candidates." There would bc 110 problems were the persons with disability sco re equal 

point with a person without disab ility. The point is what the phrase "close sco res," mean. 

The consultation of Directive for the Recruitment of Civi l Servants of 2000 E.e. issued 

under the auspices of the Federal Civil Service Agency provides the following under 

Para. 6 (I) (a): 

Preference sha ll be g iven to persons guaranteed affirmative action (women), persons with 

disability and members of minori ty nationalities having lower representation in the 

institution to a persoll if they score at least not less than three per cent to that of the latter 

respectively. 

----------

'>' FORE Canst., cited at Note ~o, Art. 41 (5) . 
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This shows that persons with di sabili ties are given a second posit ion to women who. in 

fact, are with or withr' '' ' rli <" bi lity. The prob lem is who will take the first f"rom women 

with and without disabili ty if" it happens that. both sco re the same resul t. 

Meanwhile. Proclamation No. 377/2003 whose concern is to deal with the ri ght of 

employees in the private secto r has no spec ifi c provisions, which dea l w ith employment 

opportunities for persons wil h disabilities. However, Art. 14( \ ) (I) bars employers from 

discriminating against workers on the basis of nati onality, sex, religion, political outlook 

or ,on any other conditions. Discrimination based on disab ility is not unequivocall y 

mentioned, although the catchall clause "any other conditions" can be taken to include 

di sabili ty as a proh ibited ground. 

3.3 Disabil ity Speci fi c Pmclamations 

3,3. 1 Proclamatio n No. 101 /1994 

The Proc lamation Concerning the Ri gh ts of Di sabled Persons to Employment No 

10111994 spec ifica ll y add resses the issue of empl oyment o f perso lls with di sabilities. 

Thi s proc lamation was the sign of the readiness of the then transitiona l gove rnment to 

proclaiming laws and developing policies to reso lve the disheartening state of affairs of 

, underemployment of persons with di sabil ity . This circumstance is di vulged under 

l""''''M",,,r>mh 2 of the preamble of the Proclamation as fo llows: "disab led persons have got 

.Iess job opportunit ies, despite the fac t that some of them have acquired the appropriate 

'training and skill s." To th is effect was made a Base line Study by the Institute of 

Educational Research that cla imed, "60 per cent of persons with di sability in Ethiop ia 

were unemployed in 1995, of wh ich two-thirds were self employed in rura l areas in 
~ -

occupations such as agri culture. animal husband.!:L..2.!· fo re~acti~.'.9J !l.~ r~ 

study undertaken by [LO experts . "of ove r 5 milli on children. adults and elderl y persons 

93 Insti tute of Educational Research. Bctsclinc Survey on Di sabil ities in Ethiopia (Addi s Ab<lb:l University. 1995) uS 

quoted in 11 ,0. Emp loyment oJ'Pcopie \\ith Disabilities: The Impact of Legislation ([ast Ali"jea) (ILO. Geneva. Man:h 
2004) .• 1 J. 
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with disabilities. representing 7.6 per cent of the population living in Ethiopia in 2003"9" 

most of them lVere found unemployed. It is confessed. the issuance of this Proclamation 

is necessitated to bring to a halt such discriminations and protect the rights of persons 

wi th disability to compete far and be employed based on their qualifications. Art. 3(1) of 

the Proclanlation providing to this end goes: "disabled persons with the necessary 

gualifications can, unless the nature of the work dictates them otherwise, compete and be 

selected for vacant posts, promotion and trai ning programs, to be conducted either locall y 

or abroad ." First. no provis ion in the Proclamation defines the phrase " necessary 

quali ficati ons" thereby opening the "pandora's box " for the employers. Meaning. 

employers are given the green light to put any criteria they fee l wi ll dcbar the persons 

with d isabil ity ' fro m be ing employcd. Surprisingly enough. no gu ideli nes are even 

provided I() r cil lployers to "djudge the qualil~cation of that pe~l. To understand Ihe 

phrase. I have to make use of a defin it ion that is provided by the American with 

Disabilities Act (A DA) that goes as: "an ind ividual wi th a di sability who. with or without 

reasonable accommodation. can perform the essential functions of the employment 

posi tion that such individual holds or desires.,,95 The ADA does not stop here and 

continues as follows: "consideration shall be given to the employer's judgment as to what 

functions of a job are essentia l, and if an employer has llli<Jlared a written description 

before ad~ertising or iJ'lterviewing applicants for the job, this description shalL be 

considered evidence of the eS~!'li1!!. functions of the job. ,,96 

Secondly, one needs to bear in mind the hazy effect of the phrase "unless the nat ure of 

the work dictates thenLoth~Iwi se", whLch is not given a ckar-cut de finition , on Ihe ri ghl 

to equal empIQ~ll1enLoppprtu n ity of persons with d isabi li ties. The fear is that employers 
~ --

I"~ may use thi s s il ence ~s an _excuse to d ifferential treatment aga inst persons with 

di sabilities during rccruitment, promotion, transfe r and se lection for trai ,·ng..i2rograms. It 

may be that the employe r n2~ argm; ... that the job fo r which the applicant with di sabil ity is 

contending fo r is such that the temperament of thL~ork wo.uld..make it unfeasig le.-folchim 

to take on that job. ,./ 

9411...0, Employment of People wilh Disab ilit ies: The ImpacI of Legislation (Easl Africa) (lLO. Geneva. 
March 2004). at 3. 
95 Americans with Disabililies Act. 1990, Sec. 101 (8). 

96 Ibid 
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Thirdly, the employer has to provide employees with disabilities with the necessary 

equipment and materials in order to enable them to can'y out their duties or pursue 

training as stated by Article 3(4) of the Proclamation. Admittedly, such a requ irement 

places additional economic burden on the employer and this may have a negative impact 

on candidates with disabilit ies. The interesting thing is that the proclamation does not 

specifically provide for the poss ible ways by which the burdens on the employers are 

going to be shared by the government. 

In accordance with art. 4( 1)-(2) of the Proclamation. "employers and training institutions 

are duty bound to identify and reserve posts for disab led persons from among vacanc ies. 

to be competed onl y by disab led persons. created in their offices and undertakings." In 

essence. this provision adopts the quota system to undertake the employment of persons 

with disability. A quota is a "positive action, which allows for special help to a defmed 

group on the grounds of their disadvantaged situation in getting and retaining 

, employment.,,97 It is a "regu latory approach for promoting the employment of people 

with di sabilities by directly influencing labor demand.',98 By creating quotas, "States 

have sought to establish an al ternati ve labor market which is only open to those people 

who are labeled as disabled, albeit those finding work via th is route (should) work side by 

side with their non-disabled counterparts.,,99 Quotas are based on the following 

assumptions: 

;) _pen,, '- with L::J~~;;:~ies are able to work In the open labor market: 

2) employers should hirc a set percentage of people with a disab il ity: and 

3) a large number of people wi th di sabi lities are neither able to compete fo r jobs with 

, ~ 9vDaniei Mont , "Disability Employment Policy," (2004), 
http://siteresources. worl dbank,org/D I SAB I L ITY f Resources/280658-
I 1 7~606503948/Disabi I itvEmploymelltMollt. pdf .. 

98 Ibid. 

99 10 \. Lisa Wad ington, "Legislating to Employ People with Disabi li ti es: The European 
and the American Way ." Maastricht Journal of European and Comparati ve Law I: 367 -
95 . 
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their non-di sabled counterparts on an equal basis nor w in jobs on the ir own merit, thus 

rendering legislati ve interve ntion necessary. 100 

Wadington, in addition to presenting the assumptions underlying quo tas, recounts the 

inherent mystifi cati on of quotas. She says: 

On the one hand, employers are told the persons with disabilities ' employment in the 

open labor market is desirable and achievable, whilst on the other hand, they are told that 
I 

workers with d isability cannot compete for jobs in a truly open labor market. In short, the 

message sent out is that most workers with di sabili ty are less valuable economical ly and 

less productive, and that, if such workers are to be integrated in the (semi-)open labor 

market, employers need to be obl iged to hire them. 11l1 

The fact is that no coun try has succeeded in providing an ameliorated life style for 

disabled by the prov;, ion o( quota systems. The illustration to thi s conclusion was 

unrolled from a recent stud y for the European Commission, wh ich looked at employment 

pol icies for persons with disa bi lities in eighteen industrial ized coun tri es that fo und no 

examples where quota systems ach ieved their targets. The study concluded : 

It is clearly the case that in most countries the tide is swi nging away from quotas - either 

for their abandonment altogether (as in the UK), or for other measures (active 

'j e!]1ployment support for individuals and/or stronger anti-discrimination laws) to be given 
I 

;j" higher proti le and greater force.,d ol 
'I· I 

'Ahicle 6 of the Proclamation envisioned the issuance of regulations and Directives, " the , 
means of assessi ng progress in the status of people with disabili ties, as we ll as reflecting 

the stage reached in the process of equalizati on of opportun ities"IOJ by the Co uncil of 

M inisters and the Mini stry of Labor and Social Affa irs and Public Servant s Agency 

respectively for the implementation of thi s Proclamation. Though the benefit of issuing a 

100 Ibid , 
10 1 Ibid. 

102 Daniel Mo nt. "Disabi lity Employment Pol icy," cited at no te 99. 

IOJ Gene ral Survey on the Vocational Rehabi litation and Employment (Disabled Persons) 
Convention (No. 159) and Recommendation (No. 168), 1983, Geneva, June 1998, 

is. k ezenfo gva,i i f.h u/ eu _ konyvtar/pro jekte\<fvocati onaUehabil i tia ti 9n1 publ/ gen 
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regulation or directive is unquestionably important, the proclamation itse lf is repealed 

and supplanted by Proclamation No. 568/2008 befqre the government issued regulations 

and directives for its implementation as envisaged under Article 6. In point of fact , .( 

several persons with disabil ities capable of working are deprived of equal opportunity to 

be employed in vacancies available mere ly due to their di sabi lit ies. It is observed that 

even those who are employed are stumbled upon impediments, as conduc ive situations 

required to perform their jobs are not fu lfill ed. The gravest problem that arises from the 

failu re of issuing the regu lati ons and directives is that the persons with disabilities could 

not benefit from the (H'n ' " sys tem that was propounded under Art. 4. 

3.3.2 Proclam ation No. 568/2008 ---
Legislation commences with clear verbalization of the purposes that is of assistance to 

"unite[ing] the initial audience of the proposed legislation, namely the legislator and the 

ultimate audience to whom it is to be addressed and the judicial and administrative bodies 

responsible fo r ensuri ng the interpretation and application of the legislation that is 

adopted.',, 04 By the same token, the drafters of Proc. No. 568/2008 [hereinafter, the 

1 proclamation] have provided the following purposes. 

,"r:o start with. the proclamation was drafted with the aim of replacing the existing 

I ~gisl ation on the right of persons with disabilities to employment that, "by providing fo r 

reservations of vacancies for disab led persons, created an image in the mi nd of the 

employers that people with di sabilities were incapable of perfo rmi ng jobs based on 

merit. ·· lo' So to speak, the proclamation seeks to downsiz~the deep roo tes;! ne.gat.ive 
. ~ ---

perception of persons' dis"blement in society that has adverse ly affected the right of 

persons with disabi lity to employmt! nt. ,, 106 On top of these, the proclamat ion is issued 

with the purpose of "guarantee[ing] the right of persons with disabilities to reasonable 

accommodation and the provision of proper protection,,107 from the prevalent 

104 Ibid . 

lOS . The Right to Employment of Persons with Disabi lities Proclamation, cited at note 24, 
para. Preamble. 2. 

106 d P J . ara. I. 

107 Id . Para. 3. 
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discriminatory practices. In fUl1herance, the enactment of this law was thought to enable 

Ethiop ia to comply with the "policy of equal employment opportuni ty, provision of 

reasonable accommodation for people with disabilities to employment and laying down 

simple procedural rul e that enable them to prove be fore any judi cial organ 

discriminations encountered in employment."l o3 

The o ther purpose of the Proclamation is to change the understanding of disability in the 

Laws of Ethi Qpia. As understc)od by the reading of Chapter one (sec. 1.6). the previous 

proclamatiun defined disability in the " med ica l model" that is principall y concerned with 

the body and and that takes disability as a problem that needs a cure. The proclamation 

defines disability based on the soc ial model that has warm acceptance by the CRPD (see, 

sec. 1.6 above). This shift can be grasped fro m the reading of Art. 2 (a) and paragraph I 

of the preamble. What is more Ato Kassahun Yibeltal, the President of the Ethiopian 

• F9deration of the Associations of the Persons with Disability, recounts, to this effect as 

. follows: 

" In this regard, there existed a lengthy discussion among the members of the technical 

committee which was composed of members delegated by the Civil Service Agency, the 

Ministry of Labor and Social Affairs and our Federation which model to adopt, that is, 

the Charity. the medical. or the socia l model of disability. Of course, we have finally 

come to truce on the entrenchmen t of the social/human ri ghts model in to the 

Prociamation.', I09 

In addition to wording differences in the two proclamations. the following departures are 

traceable. 

One of the major departures of Present proclamation No. 568 from Previous proclamation 
·i ' , 
[ ~ , ~o. 10 i is that the former has guaranteed the "a right of action" in cases of blatant 

t t< .... · ";. ~;Aployment discrimination that occur against persons with disabili ties for the Federation, 

. . ,~ , 

the individual and the association to which he is a member as is traced from the reading 

108 .. Ibid . 

109 Interview with Ato Kassahun Yibeltal , President of the Ethiopian Federation of the 
Associations of Persons with Disability, 23 Ti r 2001 . 
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of Art. 10 ( I ). The latter, however. in the light of Art. 6 (2), has guaranteed thi s right onl y 

to the individual who suffered from the di scrimination. Coming up with a sanct ion. in the 

fonn of a fee not less than two thousand or more than fi ve thousand Birr under Art. II. 

the fonner has filled the gap on the enforcement of the rights of persons with disab ilities. 

This take' Ihe formC"" :c d e:J_ahead from the latter. Moreover, the former has clea rl y 

provided fo r the prohibi tion of poss ible discr iminat ion that can occur on persons with 

disabilities. in situations of recruitment and"promolion by virtue of Art. 5, the latter has 

provided for a quota. which. in fact. is not implemented for various reasons discussed in 

the previous sub-section. 

An eye-catching departure of Proc. No. 568 from Proc. No. 101 is that the former has 

adopted the reverse burden of proof. This is to say, the defendant is expected to to prove 

the inexistence of the discrimination claimed as per Art. 7 (2) or that the work cannot be 

taken care by a qualified persons with disabilities even if reasonable accommodation is in 

place. Similarly, Proc. No. 568 introduced the defense of "undue burden". , 

With the above exposition in mind. the following sub-sections are left for the ana lys is of 

the principles underlying the proclamation, the remedies to be avai led by and the options 

of empl r" ''''PT1t prop0o~'; :..) :he proclamation. 

3.3.2.1 The Principle of Non-discrim ination 

The principle of non-discrimination runs like a red thread throughout all human rights 

treaties and declarations. llo It is definitely included in almost all international hwnan 

rights documents and is utterly entrenched in almost all individual human rights 

• provisions, which are by and large worded in universal tongue, such as "everyone" or "no 

one." For example, the non-discrimination provision of the Universal Declaration of 

110 Martin Scheinin and Catari na Krause, The Rights not to be Discriminated Against: 
The Case o(Soi:ia/ Security. in T. Orlin and M. Scheinin. The Juri spudence of Human 
Rights L",. ,\ Comparat ive Approach. Gummerus, JyvaskyJa, 2000: 255. 
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Human Ri ghts, as incorporated under Arl. 2 that "has had major po liti ca l infl uence and is 

f· I . I' ., III d I' II o t leoretl ca Importance rea S as '0 ows: 

Evert-one is entitled t~ oil tll~ ri ghts and freedoms set forth in this Decla ralion. wilhout 

di,ti nction of any kind. such as race. color. sex, language. reli gion. pol itical or other 

opinion. national or social origin. property, birth or other status. 

Article 7 of the same wh ile prov iding for equality before the law reads: 

All persons . . . are enti tled wi thout any discrimination to equal protection of the law (and) 

... \0 equal protection against any discrimination in violation of this Declaration and 
.~.~- . 

'against-any incitement to sl1ch discrimination. 
. I~. • I I 

.; If ~ i s.1mderstood that "the protection 'Provided is extensive, as the rights guaranteed in the 

Declaration cover nea rl y thc en tire range of what today are recognized as human rights 

and fundamenta l freed0 1l1s,' ·11 2 

Tbc International Covenant on Civil and Pol itical Rights contains two powerful 

provisions on non-discrimination. The first one is to be found in Arti cle 2 ( 1) and it 

relates to the ob ligation to ensure the ri ghts recognized in the Covenant to all indi viduals 

wilh<nn .::li ,;-rirn inatic:: · 

''"'------
J 'I ~) ... . ~ .., 
~ .e "< .. 
~ .. 0 I' "ch State Puny to the present Covenant undertakes to respect and to ensure to al "" .... 

J ~l:;: : individuals wilhin its terri lo ry and ~l1bject to irs jurisdiction the rights recognized in th " • 

present Covenant.. wilhout di st inction of any kind, , uch as race, color. sex, languag . II 

" ., reiigior., po litica l or other opinion, national or social origin, property, birth or othei"r--";;""-.J 

. Sti\l:4:S . ,:n ... 
,;.t~,· 

States are th us ubli.ged both to refrain from restricting the rights guaranteed in the 

Covenant. as we ll as to take positive steps to give effect to these rights. Sim ilarl y, the 

level of protecti on afforded by the Article can Dot vary fro l11 group to group. but has to be 

the same for al I. 

III Hermindez Truyol. Human Rigills /hml/gh (/ Gendered {.ens: Ell'ler,r,ence, Evoili/ion. 
Revoili/ion in Ask in ,~, Knr· nig. Women and I l1 te rnat i on~1 1·lul11an Ri ghts. Transnational 
Publishers. ,~e,v York. ! 99',. 19. 

: 12 . AsbjOrll Eidc & Allar. Rosas. Eelli/omie. Social (Iud ell/rural Rig/liS: ..I Umversol Challel1ge, in Eide ct al. (Eds.) 
E';ollornic. Sodal and Cliitural Rights: a Textbook. Kluwer Law Intcrnation,I1. rhe Hague. 1995: 15. 
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The li st of grounds is not exhaustive. as is ind icated by the words "such as" and "other 

status:' However. the Covenant does not speak of "other such status" or of "other similar 

status". but only of "other status", which is wider in scope and does not seem to require 

that the other protected grounds are materially simi lar to those explicitly mentioned. 

Therefore. and given that the aim of the Article is to ensure to all individuals these 

fundamental hWllan rights without distinction of any kind, one can conclude along 

Nowak that "every conceivable disti nction that cannot be object ively j ustified is, in the 

fi I I · · . 'bl ,,11 ] lila ana YSls. Impernl 1SS1 e. . 

The phrase "distinc ti ons of any kind" should be understood as prohibit ive of "on ly 

arbitrary or otherwise unjust dist inct ions."I I'1 To quote the observation of the Human 

Rights Com mittee. "" A' p"p'·y .. different iation of treatment will consti tute discrimination. 

if the criteria for such differentiati on are reasonable and objective and i r the ai m is to 

achieve a purpose which is legitimate under the Covenant." I I; Therefore, posi ti ve action 

or other preferential action measures are allowed and may even be required, if they are 

needed to correct discrimination in fact and are used only as long as is necessary. 

Article 26 of the International Covenant of Civil and Political Rights, which is inspired 

by Article 7 of the Universal Declaration and one of the most important international 
I 

provisions on discrimination. provides as follows: 

All persons are equal before the law and are enti tled without any discrimination to the 

equal protection of the law. In this respect. the law shal l prohibit any discrim ination and 

guarantee to all persons equal and effecti ve protection aga inst di scriminati on on any 

ground such as race, co lor. sex, language, religion. political or other opinion, national or 

social origin. property, birth or other status. 

While;l ,.,; olp 2 lim il> l:'~ .,,;ope of the rights to be protected agai nst discrimination to 

those provided for in the Covenant, Art icle 26 is not sim ila rl y li mited. llC, The scope of 

113 Manfred Nowak, U.N. CovenGI7I on Civil and Political Rights. CCCP CommeJ71lll),. NP Enge l. 
Strasbourg. 1993: 45. 

II' Patrie Thornberry, international Law and the Rights of Minorities, eited at note 92, p. 283. 

li S General Comment No. 18 (Non-d iscrimination), 1989, adopted at the thirty-seventh session 
of the UN General Assembly, pa ra 13 . 

11 6 [bid. 
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thi s Anicle is mainly ci rcumscribed by the concepts of "equali ty before the law" and 

'"equal protection of the law"'. Th is means, "the equal treatment ob ligation is binding both 

in the lawmaking ("equal protec tion of the law") and in the applicati on of law ("equality 

before the law"). 117 

In essence. "differentiation on grounds not explicitly mentioned (such as disabi li ty) is 

likely to be tested less stri ctly (i. e. such differenti ation is more readil y accepted as 

legitimate) tball di fferentialJ un on grounds that are explicitly mentionecL even if they are 

regarded as belonging to the "other status" category." 11 8 

Understanding the fa ilure of the Covenant to define di scrimination, the Comm ittee has 

provided such a definition: 

discri mination as used in the Covenant should be understood to imply any distinction. 

exclusion, restriction or preference which is based on any ground such as race, color, sex, 

language. reli gion, political or other opinion. national or social ori gin, property, bi rth or 

other status, and which has the purpose or effect of null ify ing or impairing the 

recognition, enjoyment or exercise by all persons, on an equal foo ting, of all rights and 

freedoms. I 19 

To determine whether the fac ts of the case disc lose a viol ation of the non·discriminat ion 

ru le, the Human Rights Committee usually exam ines whether "the cri teria used for the 

differentiation are re?snnahle ~nd obj ecti ve and if the aim is to achieve a purpose which 

is legitimate under the Covenanl. ,,1 20 

The discussion of non-discrimination Issues is particularl y important in the areas of 

economic and social rights, "since it is in this area in which ve rtical discrimination 

between an indi vidual and authorities often ari se, pm1iculari y as rega rds people with 

117 
LL.M Timo 

INTERNATIONAL 
MAKKONEN. " THE PRINCIPLE OF 

HUMAN RIGHTS LAW 
NON-DISCRI M tNATION IN 
AN D EU LAW". 

http:// iol11. fi /e learn ing/Ii lesleuropeall_lawlessen tial_read inglPrinciple _ of_Non _ Discrimi nation.pdf. 

11 8 I r~ne P. Asscher-Vonk. Towards One Concept a/Objective Justifiea/IOiI. in Lot!ncn & Rod rigues (Eds.). Non­
Discrimination Law: Comparative Pcrsp~c ti \'es. Kluwer Law International. The I-Iague. 1999: 50. 

119 
General Comment No. Ig (NOll -di scrimination). cited al nole 117. P,n<1 7. 

120 Ibid . 
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disabilitl '" ~' A rti c l e 2(2 ' of the Internati onal Covenant of Economic. Soc ial and 

Cultu ral Rights, to thi s effecL prov ides: 

The States Parties to the present Covenant undertake to guarantee that the rights 

enunciated in the present Covenant wi ll be exercised without di scrimination of any kind 

as to race, color. sex, language. religion, pol itical or other opinion, national or social 

Olligin, property, birth or other status. 

In addition to being formulated in a practice-oriented manner, as implied by the words 

"guarantee" and "will be exercised," The li st of prohibited grounds of discrimination is 

not exhaustive. meaning that other grounds can qualify under the "other status" category. 

As regards disabil ity, the Committee on Economic. Social and Cultural Rights has taken 

the position that Article 2 (2) "clea rl y applies to di scrimination on the basis of" 

disability.,,122 To add, the Committee has submitted that " regarding people with 

disabilities the obli gation in the case of such a vu lnerab le and disadvantaged group 

[people W IlJ) (;;sabilities] i, : 0 take positive action to reduce structural disadvantages and 

to give appropriate preferential treatment to peop le with disabiliti es in order to ac hieve 

the objectives of ful l parti cipation and equality within society for all persons wi th 

disabilities.,, 12] So to speak. "such actions are not to be considered discriminatory in the 

sense of Article 2 (2) as long as they are based on the principle of equality and are 
I., 

'efnployed only to the extent necessary to achieve that objective.,,124 In any case, if it 
, I . 
occurs, di sability-related di scrimination is to be understood as "any distinction, 

exclusion, restriction or preference. or denial of reasonable accommodation based on 

disability which has the effect of nulli fy ing or impairing the recognit ion, enjoyment or 

exercise of economic. social or cu ltura l rights.,,125 

III Mart in Scheinin and Catarina Krause. The Rig/us nol lo be Discriminated Agaim'/: 7'lJe Case ~rS()ci(/1 
Sl!cUL'ily r ;fM I ~ I note I I : .. t-' , :. 

122 General Comment NO . 5 Persons with disab ilities, cited above at note 46, para II. 

12l Id .. para 9. 

12,1 ld. , para 18. 

125 ld, para 15. 
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Although the above instruments do not specify disability as a prohibited ground of 

discrimination, the UNGA. most recently, has come up with the CRPO, an instrument 

reserved for the treatment of the exclusive right of persons with di sabi lities. to prohibit 

di sability-related discrimination explicitly. In thi s respect, An. 5 (2) requires States 

Parties to "prohibit all di scrimination on the basis of disability and guarantee to persons 

with di sabilities equa l and effective legal protection against discrimination on all 

grounds." Specifica ll y. Art. 27 (I) (a) that "pprohibit(s) discrimination on the basis of 

di sability with regard to all matters concern ing al l [orm s of employment. including 

condi tions of recrui tment, hiring and employment, continuance of employment, career 

advancement '"ld safe and Leal thy working cond itions" is an earnest mani festation of the 

community of the world to do away with the rampant discriminatory situation that is 

encountered by persons with disabi lities. 

As a last resort, ILO's principal instrument concernmg discrimination in respect of 

employment and occupation. less to definition, refers explicitly to the following seven 

prohibited grounds of 

"; national extraction and 
I 

discrimination: "race, color, sex, religion, political opinion, 

social origin.,,1 26 ILO 's supervisory and policy-making bodies 

have recently examined the desirabili ty of expanding the seven grounds listed in 

Convention No. I II to inc lude disabili ty l27 'he inclusion of which is based on the 

assumption that "persons whose capacity is reduced by physical or mental disability often 

encounter di scriminat ion even in respect of jobs which their disability would not prevent 

them from discharginl! efficie,!,ltly and that disabled persons need special help in order to 

enjoy equality of opportunity in employment that is adapted to thei r particular 

condition. ,,128 In addition, the more recent European Community Directive establishing a 

general framework for equal treatment in employment and occupation states that 

"discrimination based on .. . disabili ty ... may undermine the attainment of a high level of 

12p ILO Convention No. I I I. Cited above at note 35, Art. I, para. I (a). 

1 
127 General Survey on the Vocational Rehabilitation and Employment (Disabled Persons) 
Convention (No. 159) and Recommendation (No. 168). cited at note 105. 

128 Ib id . 
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employment and social protec tion , rai sing the standard of li ving and the qual ity of life, 

economic and social cohesion and so li dar ity, and the free movement of persons," 129 In 

any case, "anyone who rece ives less favorab le treatment on one of the grounds of 

di stinction li sted under [arts, 2 (I) and 26 of 

the lntf'n,o';rll1 al Co, _,;~;;: of Civil and Political Rights and 2 (2) 01' International 

Covenant of Economic. Social and Cultural Ri gh ts and ILO Convention No, IIII wi ll be 

a victim of discrim inat ion." IJO 

Yet. di scrimination in many guises remains unwaveringly entrenched in all societies , In 

giving cognition to the above assertion, the ADA Provides as follows: "historically, 

society has tended to isolate and segregate individuals with disabilities, and , despite some 

improvements, such forms of discrimination against individuals with disabilities continue 

to be a serious and pervasive social problem,,, 131 To note' such a di scrimination may take 

an "outright intentional exclusion, architectural , transportation, and communication 

barriers, overprotective rules and policies, failure to make modifications to existing 

facilities and practices, exclus ionary qual ification standards and criteri a, segregation, and 

relegation to lesser serVIces, programs, act ivities, benefits, jobs, or other 
.. ·,132 opportullltles, 

So to say, the pri nci ple of non-di scrimination perseveres upon "equal treatment to the 

extent that people should be assessed wi thout regard to certain characteristics that have 

often been a source of disadvantage in the past ,',!33 This being true' Hugh Col lins, in hi s 

Article entitled "Discrimination, Equality and Social Inclusion,,,134 claims that there exist 

129 EU Council Directive 2000178/ EC , 2000, Art, 14, 

130 M Sepulveda the Nature of the Obligations lInder the International Covenant on Economic, 
Social and Cultural Rights (Illterselltia nv Publishers, 2003) 123, 

131 The American Disabilities Act. cited al note 97, Sec, 2 (a))2), 

132 Id, Sec , 2 (a) (5), 

133 I. M. Young, .JlIstice and (h e Po/ilics qlD(lJerence, Princeton : Princeton Universi ty Press, ( 1990). p. 
15, 

1 ~4 I:lugh r "lJins, "Disl , ;", ;",,;: ,n, Equali ly and Socia l Inclusion", (Modern Law Review vol. 66 (I), 
2003, 16--43 doi: I 0, I I 1111468-2;'';0,660 I 002 
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three deviw ons fi'om "equa; treatme nt" that are "j ustifi ed by reference to the pursuit of 

goals such as equality of resu lts, equality of resources. or equality of opportun ity.""; 

They are: 

First, in some cases. different rather than the same treatment is required. [For instance], 

different treatment of disa,bled persons is required lin many respects, in order to enable 

them to gain access to work and other opportunities. Secondly, equal treatment is itself . , 

not permitted, if it causes unjustifiable ' indirect discrimination ' or 'disparate impact'. 

Meaning. equal treatment becomes unlawfu l where a ru le or prac tice d isproportionately 

operates to the di sad vantage of one of the protected groups, and the rul e or pract ice 

cannot be obj ec tive ly j ustified. A third kind of dev iati on perm its prefe rential treatmen t 

for protected groups Il1 certain circumstances, in order to redress a prior hi story of 

I' l" disadvantage. 1)6 
J; \ 

r 
In the intervening time. the enactment of anti -discriminat ion laws foc used on 

employment is intendecl for ta kin g in hand "access to employment, or, more precisely, the 

ability to earn a living through the provision of services to others."I)) This foc us rests on 

"the significance we attach to the distribution of jobs in society. ,,1J8 More of import, 

' hrn"",,,,r ';s that the principle of non-d iscrimination Is one of the "core labor standards" iJ9 , 
as' envisioned by TLO. The remain ing principles are "the freedom of associat ion and the 

effecti ve recognition of the ri ght to collecti ve bargaining, elimination of all forms of 

forced or compulsory labor and effecti ve abo lition of child labor." 1'10 These standards are 

targeted towards the realizati on of "decent work. "I '1i As Juan Somav ia put it " by decent 

135 Ibid. 

136 
Ibid. 

137 I. M. Young. Jllsllel! and rhe PO/llies nj'D(fkr(>II(,(!, ~i ll'd ,II note 135. 

138 Ibid . 

139 Ibid. 

14 ohttp://www.i lo.orgJdyn/deciaris/DECLA I\A TI ON WEB. static j um p?var _language~EN& var _pagename~DECLA RA 
TIONTEXT (accessed 25 August 2008). 

141 Tbid. 
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work we understand labor in conditions of freedom, equity, safety and human dignity.""' ) 

Additionally. the select ion of non-discrimination as a core labor standard is based on two 

criteria. First, it is regarded to be a fundamental component of basic human rights. 

Second, it plays a role in supporting the efficient function of labor markets by granting 

labor certain freedoms." 143 

Ethiopia. cogni zant of the significance of the realization of the ri ght to decent work and 

the necess ity of guaranteeing the prohibition of di scriminatory treatment of persons with 

',.' di sabili ties. reviewed the proclamation in operat ion since 1994. The new Proclamation, 

evaluated aga,nst the int-mational instruments. has the following to say about 

discrimination. First and foremost. the Proclamation illega li zes "any law. practi ce. 

custom. atti tude. or other discriminatory situations that impair the equal opportunities of 

employment of disabled person." 1·14 In context. the "accord[ ance 1 of different treatment in 

employment opportunity as a result of di sabili ty",45 is one of the situat ions that can 

nullify the equal opportunity of persons with disability for employment. In addition, 

"selection criteria which can impair the equal opportunity of employment of disabled 

persons in recruitment, promotion. placement, transfer or other employment conditions 
1 • , 

shall be regarded as discriminatory acts. ,,146 On top of these. the "absence of a reasonable 

accommodation that would result in the inabili ty of the equal opportunity of the disabled 

person is di scriminato ry act. ,,1 47 However, "any inherent requ irement of the job or 

measures of affirmative actions may not be considered as discrimination ."I"R 

1'12 Juan Soma via. Decenl jobs for all in a global economy; an ILO perspective. Document submitted to the 
Third WTO Minislerial Meeling (30 Nov. 3 Dec. 1999). 

1'13 Drusilla K. Brown. "Internat ional Trade and Core Labor Standards A Survey of the Recent Literat ure". 
http:/ lase. tun s. cd ul cconl rapt:rs/2 0000 5 . pd f. 

~ 144 The Righi 10 Employmenl of Persons \I ilh Disab ili lies Proclamalion. ciled al nOle 24. Art . 5 ( I ) 

145 Id .. Art . 2 (4 ). 

146 1d .. Arl . 5 (2).' 

147 td .. An. 5 (3) 

148 Id .. Art. 5 (4). 
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Essentially, the need for a differential treatment is indicated under the prevIous 

paragraphs wi th regard to the real ization of the equal treatment of employees with 

di sabilities. As a matter of i'act. reasonab le accommodation is taken as a mechani sm of' 

guaranteeing the right to a differentia l treatment. In the following paragraphs. the need. 

" rational and importance "r"casonabl e accommodati on will be dea lt with . I.
' " t, 

. : 

One of the obligations encum bered on States Parties under the CRPD, as en visaged under 

Art. 27 (I ) (I ), is to "ensure that reasonable accommodation is provided to persons with 

disabilities in the workplace." Indeed, an anti-discrimination legislation that embraces the 

concept of reasonable accommodation draws on the idea that some adjustments in the 
I 

workplace is necessary in order to place people with disabi lities on an equal footing. 

These requirements constitute recognition that treating people the same does not always 

constitute equal treatment. In the foll owing paragraphs, a discussion of reasonable 

accommodation will be done. 

Equality cannot be efficac iously applied to persons with disabilities without first 

adjusting the conditions of their situation as judged against that of other workers. The 

implicali"" heing til .. : :!: : "bstac les in trinsic in the envi ronment of work that are not 

adapted to the needs of peop le with disabil ities are to be removed. To note. persons with 

disabilities stumble upon hurdles that are unpremed itated but that di scrimi nate agai nst 

them. Mcintyre J. , in thi s regard , stated : 

An employment rule honestly made for sound economic and business reasons and equally 

applicable to all to whom it is intended to apply, may nevertheless be discriminatory if it 

affects a person or persons differently from others to whom it is intended to apply. The 

intent to discrim inate is no t a governing factor in constru ing human rights legis lation 

aimed at eliminating di scrimination . Rather, it is the result or effect of the alleged 

discriminatory action that is significanl. 149 
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Hence. the inc idence of premeditated or unpremedi tated disc ri mination coerces the 

employer I', ""Jj ust the wo,:. env ironment. job requirement. and job funct ion in order to 

give a chance fo r the gual iJied disab led indi vidual to take equal benellts and privileges of 

employment" 150 "short of undue hardship in the operation of the employer's business. ·,1 5 1 

For example, an employer who enables a blind employee to use a computer can eliminate 

employment barri ers for that person by installing speech reader software on the 

computer, thereby accommodating that employees need to access print information. 
I 

Nonetheless, employers would not be required to provide accommodations where they 
1 

could prove that it would cause an undue hardship. Wilson J. had the following to say 

about undue hardship: 

[do not find it necessa ry to provide a comprehensive deJinition of what const itutes undue 

hardship but [ believe it may be helpfu l to li st some of the factors Ihal may be re levant to 

such an apprai sal. I begin by adopting those identifi ed by the board of inquiry in the case 

at bar - financial cost, di srupti on of a collective agreement, problems o f moral e of other 

employees, IJ1krchangeabil ilj of work force and faci lities. The size of the employer's 

operation may in fluence the assessment of whether a given Jinancia l cos t is undue or the 

ease with which the wo rk force and facilities can be adapted to the circumstances. Thi s 

li st is not intended to be exhausti ve and the resul ts, which wi ll obtain from a ba lancing of 

thyse factors against the right of the employee to be free from discrimination, will 
... 10 .. 

necessarily vary from case to case. 152 
f 1!, ~ 
, i 

! 
In a comparatively sim ilar fa shion, the Proclamation accommodated undue burden as 

fo llows: " an action that entail s considerable difficulty or expense on the employe r in 

accommodating persons with di sabilities when considered in light of the nature and cost 

of adjustments, the size and structure of the business, the cost of its operations, and the 

number and composition of its employees.,,1 5) In this case, an employer may avo id the 

I SO Yvonil l.: • ,,-.~._~ . "Twen ty Years ( ,' Liligm!l1g ror OisabiliLy r:qualily Rights: Has il Made II Diffcr"cllccT cited at 
nOle 9 1. 

15 r Dan iel Mont. "Di sah ilily Employmellt rolicy," cited at note 99. 

Ij2 Ib id. 

153 The Right 10 Employment of Persons with Disabilities Proclamation, cited at note 24, Art . 2 (6). 
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responsibi lity in either of the following two cases using the defense of "und ue burden" in 

the ligh t of Art. 5 (2). Firstly. tak[ing] measures to provide appropriate working and 

training conditions and worki ng and training materials for persons with disability.; 

Secondly, tak[ing] all reasonable accommodation and measures of affirmative action to 

women with disability taking in to account their multiple burden that arise from their sex 

and disability. However, no defense of undue burden may justify the fa ilure of ass igning 

of an assistant for a person with a disabil ity. 

In addition to the inappropriateness of the burden, employers can also escape the du ty to 

accom modate by arguing that the discriminatory action protested of was a bona fide 

occupat: , r<:qu ire illc lit '" qualitication which alludes to "a standard that has been 

demonstrated to be rat ionall y connected to the business in question, has been imposed in 

good faith. and is reasonably necessary to ca rry out the objectives of the business,,,I;'1 

Add itionally. the employers can al so make use of the defense based on the nature of the 

job. The Proclamation states the following: "a job that could not be performed by a 

qualified person with disabilities even if reasonable accommodation is provided."I;; 

3.;;.2.2 Technical and Vocational training 

Advocates of equality attach sizeable mean tng to the exi stence of unambi guous 

legislative requisites providing for trai ning that in due course determines an individual's 

real possibilities of obtaining a job. This support is justifi ed on the belief that "an access 

,\ to employment or occupation or to a specialized fo rm of further vocati onal training 
I 

I . .' 

necess it,"co ,il' completion 'If certain studies.',156 To this effect, [LO Reco mmendati on 

No. 99 of 1955 pronounced the following: 

154 Yvonne Peters, "Twenty Years of Lit igati ng for Disability Equali ty Rights: Has it Made a Difference?" 
cited at note 9 1. 

155 The Right to Employment of Persons with Disabilities Proclamation, cited at note 24, Art. 2 )9). 

156 
General Survey on the Vocational Rehabilitation and Employment (Disabled Persons) Convention (No. 159) and 

Recommendation (No. 168). ciled at note 105. 
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The training of di sabled persons should, wherever possible, enable them to carryon an 

economic activity in wh ich they can use the ir vocational qualifications o r apti tudes in the 

light of employment prospects. I )? 

Such tra ining shou ld be pro vided. "wherever possible and appropriate. in the occupation 

in which the disabled person was prev io usly empl oyed o r in a re lated occupation (and it ) 

shoulO L v , .. . d l ·~ until the c" ~ab l ed person has acquired the skill necessary fo r wo rking 

normall y on an equa l basis wit h non-d isabled workers if he is ca pable o r doing SO.''' 5R In 

additi on to the abo ve pr inciples. Art. 5 of the same prov ides that " the principles. 

meas ures and meth ods of vocational tra ining general ly applied in the tra ining of non-

disabled persons should app ly to di sabled persons in so far as medical and ed 
'1:t a , 

• 
cattonAi 

i· 
..,. an-, 

cdnditions permi t. " f I : 

L 
,! ... A. IJoIWI8It!r 

.... Bow 1171 M6 ~~ 
. ~ , 1\ ( • , I . "<. ",. 

Moving a stride further, [LO's Convention No. 159 of 1983 makes it an obli atlOn on ., . 

"The competent authori ti es of rati fying state to take measures with a v iew to prov iding 

and evaluating vocat ional guidance. vocati onal traini ng, placement, employment and 

other related services to enable di sabled persons to secure, re tain and advance in 

employment." ,59 Above a ll , the CRPD has com mended the necessity of "enable( ing) 

persons with di sab ilities to ha ve effecti ve access to general technical and vocat ional 

guidance lJ ,vg •. lms, placenh "ll services and vocat ional and con tinuing It·a ining.'-'6o 

Unless the employers mainta in that an applied for j ob "cannot be performed by a 

quali fi ed person with di sabi liti es even if reasonable accommodation is provided ,,,'61 "a 

.... ~. h 

f};-L t person with disability having the necessary qualification and scored more to tha t of other 
~ '., j - , . 
, \'" . 

157 Recommendation concerning Vocational Rehabilitation of the Disabled. 1955, No. 99, adopted by the 381h session 
of the International Labor Organization. 

158 
'. Id., A11. 6 (8 )-(c) 

159Con vent ion concerning Vocational Rehabilitation and Employment (Disab led Persons) A'1 . 7 . 

• 169 CR PD, cited above at note 23 , Art. 27 ( I) (d). 

161 The Right to Employment of Persons with Disabilit ies, cited at note 24, Art. 2 (8). 
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candidates shall have the ri ght withou t any discrimination to participate in a trai ning 

program to be conducted eithcr locally or abroad .. ,1 62 For the purpose 01' assuring the 

complete partic ipation nf the person with di sab ilities in the train ing and educati on. an 

employer is obligated to "take measures to provide appropriate working and training 

conditions and working and training materials for persons with disab ility .. ,I(,] The 

Proclamation. except incorpora ti ng the necessity of the provision of appropriate worki ng 

and train ing conditions and working and train ing material s, failed to mention which 

material s are appropriate for the proper completion of the training and work and the 

conditions thereof. The American Disabil ities Act, in this regard, provided: 

(A) quali fied interpreters or other effecti ve methods of making aura lly delivered 

materials available to individuals with hearing impairments; 

(8 ) qual ified readers. taped texts. or other effecti ve methods of maki ng visual ly delivcred 

materials avai lable to indiv iduals with visua l impairments; and (el acquisition or 

mod~fication of equil"n~n l "" devices. 1M 

3.3.2.3 Option of Employment 

Different human rights instruments do propose fo r the adoption of the open/competi tive 

option to obtain employment for persons wi th disabilities. For instance, the UN Standard 

, Rules on the Equalization of Opportunities fo r Persons with Disabilities states, "the aim 

should always be for persons with di sabilities to obtain employment in the open labor 

mhrket. ,,16; In addition, ILO Recommendation No. 166 has recommended "establishment 

162 
Id .. Art . 4 (a) . 

163 td ., Art . 6 (a). 

164 The American Disabil ilies Acl. cited at note 97, Sec. J ( I). 

165 Standard Ru les on the Eq ual,Lat ion of Opportun ities fo r Persons lV ith Disab ilities. cited at note 5. Ru le 
7 (7) 

166 Vocation"1 Rehabilitation and Employment (Di sabled Persons) Recommendation (No. (68), cited 
above at note 
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of various types ot' she ltered employment for d isab led persons for whom access to open 

employment is not practicab le.,,'!>7 On top of these, the CRPD whi lc' recognize[ing) the 

right of persons with disabilities to work, on an equal basis with others [which) includes 

the right to the opportunity to gain a living by work freely chosen or accepted in a labor 

market and work env ironment that is open, inclusive and accessible to persons with 

di sabili ties:· ' 68 promotes the adoption of the open/competitive employment for persons 

with disability. This proposal seems not to have improved the employment rate of persons 

with disability in different countries as can be understood from a recent survey 

undertaken in some countries. For instance, 

In Australia. only 53 per cent of disabled persons, as compared to more than 80 per cent 

of non-disab led persons, are empl oyed. Simil arly, in the United States. about SO per cen t 

of disa\:' : ' . ~r~ons ha ve JU"S; but only 26 per cent of those considered severe ly disabled 

are employed. In the European Un ion, 42 per cent of disab led persons are in employment 

compared to 64 per cent of non-disabled persons; and significantly , 52 per cent of 

disabled persons are econom ically inactive, compared to 28 per cent of non-disabled 

persons .. 
IOQ 

By the same token. the unemployment rate for persons with disabilities in Canada is 26%, 

over fi ve times higher than the 5% rate for persons without disabilities. 170 Only 25. 1 % of 

persons with disabilities in Chile have some form of employment. in comparison to 

5 1.6% of the general population. ' 7' The National Department of Employment, of the 

Ministry of Labor and Social Security of Costa Rica, estates that despite many efforts, 

only 10 out of 100 persons with di sab ilities are able to obtain a job. 172 

167 . CRP D, cited above at note 23. Art 27 ( I). 

168 http://w\\\v. i lo.orgirudbl i(' en!.dish/regiolliasro/ball!!.koklabi I itv/down loadJelllpl is. doc 

169 International Disab ility Rights Monitor, 'Regional Report of the Americas' , 2004 

170 Ibid. 

171 Ibid. 

172 Institute of Educational Research. Baseline Survey on Disabilities in Ethiopia, ) as quoted in ILO, 
Employment of People with Disabi lities: The Impact of Legislation (East Africa). cited at note 95, p. 3. 

60 



I The fact is not as such diffe rent in Ethiopia. In ~ Baseline Study by the Ins\itute of 
Educational Research ' claimed "60 per cent of per~ons with disability in Ethiopia were I I I I' .1 .. 
~nel11ployed in 1995, of which two-thirds were self employed in rural areas in 
occupations such as agricu lture, animal husbandry or forest activities.,,173 In additio n, a 
recent study undertaken by ILO expel1s found that "of over 5 million children, adults and 
elderl y persons with di sabilities, representing 7.6 per cent of the popu lati on li ving in 
Ethiopia in 200f ' 7.

1 are unemployed. 

Although the above f,nllrf'< <!low the inabil ity of persons with disabilities to break in to ~. 

the open/competitive labor market. most international human ri ghts instruments propose 
for the adoption of the open/competitive option of employment. The Proclamation does 
not go astray in that it, under Article 4, , "Unless the nature of the work dictates 
otherwise, a person with a disabi lity baving the necessary qualification and scored more I 
to, tbat of other candidates jshall have the right withput any discrimination to occupy any 
~'~~~nt post in ' any o~fice br untle;taking through Jecruitment, promotion, placement or ! ,. I I f I I 1 transfer procedures:" The fact that Itranspires frOm the reading of the provision is that /'1' '. , 

;'open/competitive employment" is provided as a major option of employment. The only 
job that cannot be competed for by persons with disabilities is a "j ob that cannot be 
performed by qualified perso ll with di sabilities even if reasonable accommodat ion is 

ii provided. ," 75 

3.3.2..4 Thp -Princii':~ ~ ~ -Burden of Proof and the Ava ilable Sanctions for 
Discrimination 

The burden of proof is " the legal duty resting upon a party litigant, at some stage in the 
trial of a civil case, to introduce evidence of preponderating weight on an issue which he , 

, I 

• J • 
I •• 

.. t. 
·0, I ,. I 

173 . ILO, 'Employment of People with Disabilities: The Impact of Legislation (East Africa), cited at note I ' 96, p. 3. ' 

174 The Right to Employment of Persons with Disabili ties Proclamation, cited at note 24, Art. 2 (8). 

175 Millerv Minister of Pensions (1947) 2 All ER 372. 
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asserts, to overcome the proof offered on that issue by his opponent." In other words, it 
refers to the "duty of a party to substantiate an allegation or issue either to avo id 
dismissal of that issue in the trial or to convince the court of the tru th of that claim and 
hence to prevail in a_suit. ,,176 The general rul e of burden of proof is that "he who asse rts 
mllsCpru'L , i '~ . , the burd"., rests with the plain tiff (the party bringing the action). The 
exceptions to th is rule include "an all egation of frust rat ion where a pla inti ff sues for 
breach of contract.,, 177 On thi s situation, therefore, a defendant wo uld have the legal 
burden of proving that there was no di scriminatory act or it is taken as a bonafide 
requirement of qualification. 

Art. 7 (l ) of the Proclamation, in thi s respect, empowers "any perspn with disability who 
alleges that discrimination on the ground of his disability existed with respect to 
recruitment, promotion, placement, transfer or other conditions of employment may 
institute a suit to the competent court on the issue without the requirement of burden of 
proof." Sub-article (2) of the same, therefore, requires " the defendant on whom suit is 
instituted pursuant to Sub-Art icle ( I ) to prove that there was 110 act of di scri minat ion." 
In essence, the Proclamation provides for the " reverse pri ncip le of burden of proof as is 
menllOnell ul1 c;:r the above ,·aragraph. 

One of the most important improvements of the present Proclamation from its 
predecessor is that the present Proc lamation widened the scope of the possible persons 
who can institute a complaint against an employer who has infringed the ri ght of a person 
with disability. Article 10 reflects thi s stance as follows : 

I "I).ny person with disability whose rights are infringed due to non-observance of the 
provisions of thi s Proclamation, Regulations or Directives issued for the proper 
implementation of this Proclamation or the association of persons with disabilities of 
which he is a member, or the trade union of which he is a member, or the concerned 

176 Ibid. 

177 In terview with Ato Kassahun Yibeltal, cited at note 113. 
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orgalLen1"" <led to in,," : c ; ~~ , ,t- thi s Proclamation may inst itute a suit before a competent 

court. ,. 

At a first glance. the person di scriminated aga inst can institute the case in "the Federal 

First Instance Court or regional High Court or federa l or regional civ il service 

administrative tribunal.,,178 Secondly, the association he is a member to can intervene: in 

the- issu~ and institute the Ja!e against the bmployer More importantly, the federation ~an 
~ I I j 

al~o engage itself in the judicial process. Ato Kas ahun, the president of the Ethiopian 

Federation of Associations of Persons with Disability, regarding this provision, claims 

"tre ,technical Committee has negot iated a lot to come up with thi s article even though a 

lot is said against by the representatives of the Employers' Federation.,,1 79 

Art. ·11 of the Proclamation provides, with regard to the sanctions available, that "an 

employer who contravenes the provisions of this Proclamation or regulations or 

directives ',su":d pursuant t.. thi s Proclamation shall be penalized by a fin e not less than 

Birr 2000 or not exceeding Birr 5000 and where the employer fail s to rectify the 

contravention, within one month, in accordance with the decision of the court, the penalty 

shall b7 increased by twofold." 
.,' .' 

178 f . The Right to Employment o ' Persons with Disabi lities Proclamation, c ited at note 24, 
Art. 2 (2). 

179 Amartya Sen, Equality of What?, in Sterling M. McMurrin, ed, I Tanner Lectures on Human Values 

217-~8 (Utah 1980) (d iscussing the reduced marginal util ity ofa "cripple"), 

'J 
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Chapter Four: 

Enforcement of the Employment Rights of Persons with 
Disabilities in Ethiopia 

4.1 Policy Measures Addressing the Employment Rights of Persons 
with Disability 

- Hi torically the disabled have been assumed to be less productive than other people,,180 

and "often require more resources than other people because they need assistance, or 

as i ti e devices. or adaptation of social practice to engage in some of the fundamental 

J activitie of life. ,181 A standard illustration of the added expell')~':> ;uJPosed by dIsability is 

the individual who must acquire a wheelchair to traverse distances ordinary citizens 

tra el across easil on their legs. ' 

It i understood that the change of this history is dependent upon the issuance of anti­

discrimination legislations focused on persons with disabilities. Subsequent to the 

enactment of anti-discrimination legislation there comes in to view the undertaking of 

execution which obliges governments to endorse policies and guidelines as an 

implementation device. Ethiopia has taken number of policy and institutional measures .----
for the efficient accomplishment of the employment right of persons with disabilities. 

This obligation is based on the ruling of Article 41 (5) of the Constitution that reads: 

"The State shalL within available means allocate resources to provide rehabilitation and 

assistance to the physically and mentally disabled." More of import however, is the 

provision of Alt. 2 of ILO Convention No. 159 that requires "each Member, in 

accordance with national conditions practice and possibilities, [to 1 formulate, implement 

180 Michael Ashley Stein, Labor Markets, Rationality_ and Workers with Disabilities, 21 Berkeley J Empl 

& Labor L 314, 317-20 (2000). 

I' 181 Barbara, Murray. From Disability Benefits to Gainful Employment. Conference Report. Budapest, 

International Labor Office, 2006 
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180 Michael Ashley Stein, Labor Markets. Rationality, and Workers with Disabilities, 21 Berkeley J Empl 

& Labor L 314. 317- 20 (2000). 

f' 181 Barbara, Murray, From Disability Benefits to Gainful Employment. Conference Report. Budapest. 

) ntemational Labor Office, 2006 
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and periodical! review a national policy on vocational rehabilitation and employment of 

disabled per on ." This Con ention does not et any austere rules concerning the manner 

or form in which the national policy is to be formulated. Article 6 leaves it to member 

States to formulate their national policy in such a way as to take account of all the 

national parameters likely to have a bearing on the nature and appropriateness of the 

deci iolt..> , : takcn and I)ut into operation. Not only is the adoption or policies an 

obligati n impo ed n tatc. but also the periodical review of national policy is one of 

the obligation of member tates as laid down by Article 2 of the Convention. 

Before I engros myself in to the assessment of the policies that were adopted by 

Ethiopia, I will set the guidelines that were suggested to make a particular policy 

effective and full. Amongst those can be stated I would like to put foreward the 

following: 

1. a policy statement on disability should be fully integrated into its goals and 

objectives; 

2. policy needs to state clearly the goal of an inclusive society for all that tolerates 

and celebrates diversi ty and promotes equity and social justice, a society within 

\1\111,,11 'isabled pers\ " 1S have a key role to play · 

3. Policy should reflect an understanding of the indivisibility 9£- human rights 

reflect the whole continuum or rights from survival and development to clvil and 

political rights and reflect an understanding of disability as relationship between a 

person and the society, which discriminates excludes and marginalizes them. It 

should focus on the barriers to participation and inclusion that disabled persons 

face, and state clearly the need for these to be prevented and removed; 

4. Policy should clearly state the inter-relationship between poverty and disability, 

and the importance of including a disability dimension in poverty alleviation 

strategies; 

5. Policy should emphasize accessibility in terms of information; communication, 

e.g. sign language Braille)· environment and mainstream services and the 

persons within key sectors need to be allocated responsibility for mainstreaming 
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disability. Budgets need to take specific account of mainstreaming disability; 

'trirkle-down' _. ~ ~~: ~ : ! : ' OT be assumed. 182 

In the following sub-sections, a consideration of the Developmental ociaJ Welfare 

Policy and the National Program of Action for the Vocational Training and Employme 

of Persons with Disabilities of Ethiopia will follow. .\~ ..... 
./ ~ -ve~-

~ 
~ ~. ~.:.: .~~~. 

...... 0" . .....- ,.' .. .' 4.1.1 Developmental Social Welfare Policy! 1997 

The Developmental Social Welfare Policy, built up in 1997, specifically targets people 

with disabilities and sets out to safeguard their rights and to promote opportunities for 

vocational rehabilitation. It provides 'for creating conditions where rules, regulations 

programs and services could be strengthened and expanded whilst enhance vocational 

training and placement opportun'iries for persons with disabilities. Some of the 

recommendatio'ns set out by the policy are the following. 

First and foremost , the policy strives towards the facilitation of the "conditions enabling 

persons with disabilities and the promotion of their full participation in political 

economic and social activities.' It also provides for the increment of "education, skill 

training. employment opportunities and other services and the introduction of appropriate 
I 

legislative measures to ensure the welfare of persons with disabilities." 
I 
I 

On top of these, the policy requires the creation of "mechanisms providing persons with 

disabilities with appropriate support services in the context of their family and 

community' ) the erection of "special centers where disabled persons without any famiiy 

support will be cared for" and the launch of 'Appropriate and sustainable educational 

programs and awareness-raising campaigns. ' 

Above alI, it aspires for the removal of "physical barriers the accessibility of residential 

ar\.,as \",.., .. 1, 1.nd othl.J I!u~ :;c places to persons with disabilities and the provision of 

182 General Survey (In the reports on the Vocational Rehabilitation and Employment (Disabled Persons) Convention (No. 159) nnd 
Recommendation (No. 168). Ci ted At note 105. 
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.. upport to non-go ernmental organizations and voluntary organizations providing 

services to persons with disabilities." 

4.1.2 National Program of Action for the Rehabilitation of Persons with 
Disabilities 1999 

The ational Program of Action for Vocational Rehabilitation and Employment, as 

adopted by the Ministry of Labor and Social Affairs was the reflection of Ethiopia's 

readiness to accommodate persons with disabilities in to the work force . The national 

program espoused the reduction of the number of unemployed person with disabilities 

by enabling them to h~ve eClu.?1 opportunities in all fields of job. Moreover, the program 

has proposed the necessity of strengthening vocational training, which would help them 

improve their prospective life for it, will promote capabilities and self-confidence of 

persons with disabilities. 

The establishment of operational procedures, which encourage vocational training and 

refonning vocational training centers with the aim of increasing the coverage of 

vocational rehabilitation service for persons with disabilities, were the first category of 

strategies propounded for the implementation of the equality of opportunities for persons 

with disabilities. 

Secondly. the ational Program of Action anticipated the establishments of sheltered 

workshops where persons with disabilities could be employed and the provision of 

sUPPQ.rt ~nci incenti . ~ ~ ("""h as exemption from income tax and duty free etc) for 

employers as per the number of persons with disabilitie employed. 

The third strategy was the facilitation of situations in which persons with disabilities 

could create self-employment. In this respect, the organization of persons with disabilities 

in self-help work groups and associations" were taken as the major machinery for the 

proper implementation of the National Program of Action. 
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The completion of the strategies that are proposed for the realization of the objectives are 

dependent upon the strengthening of the existing vocational training centers by labor and 

appropriate production equipments and the establishment of new vocational training 

center whose buildings and roads are accessible to persons with disabilities. 

Variou organs of the tate are responsible for the implementation of the strategy 

proposed above. Inter alia, Ministry of Labor and Social Affairs Ministry of Education, 

Ministry of Economic Development and Cooperation, Federal Civil ervice Commission, 

Federal Board of Rf'venue, and Regional Administrations were charged with the 

responsibilit tor the implementation of the program of action. The following sub-topic 

will deal with the role to be played by various organs of the state in the promotion. 

enforcement and adjudication of the employment rights of persons with disabilities. 

To the surprise of the readers, the ational Program of Action is not yet implemented, 

and, therefore it deserves an attention from the stakeholders. 

4.2 Institutional Framework 

Many countries have created ' specialist equality bodies under general equality laws, or 

e en under their constitutions, with not only research and advocacy functions but also 

investigative powers and conciliatiOn/adjudication roles."I84 The creation of the Office of 

the Ombudsman is a common special body to deal with discriminatory actions. For 

example. "Finland, Hungar, orway, Slovenia and Spain. all have ombuds who are 

empowered to deal with questions of discrimination.' 183 Varying reason are given to 

justify tll~ ,,~tLblishment 0:' this institution. For instance, in New Zealand, Sir John 

explains, saying that: "Any person concerned in an administrative decision may have the 

decision reviewed. The procedure should be simple and ... ,,184 In the case of Denmark, it 

could broadly be said that the "idea of an Ombudsman institution met much sympathy 

because the country at the time in question, was experiencing an ever-increasing 

183 Ibid. 

184Jens, Olsen, Sen'en, Knudsen, Ermir, Dobjani and Christian M011er: Some 
Experiences in the Field of Assistance and Cooperation between Ombudsmen' 
http IIwww.ombudsmanden.dk/publikationer/cooperation/. 
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e ecutive power, regulating till more issues important to the individuals, and because 

influential circle in law and politic had placed a strong focu on the issue of legal 

pr tection of the individual. , 185 In other countries, the Ombudsman concept ha come 

about a "an t nsion of abrupt tran itions to democratic rule, and especially fr m the 

acute n I.:U lU protect fum~'1 mental human rights and/or change courges of previous 

admini trative cultures uch a corruption and brjbery or the result of conditions imposed 

or international pressure for democratic institutions in the wake of financial support.,,186 

Whate er the justifications are, the following table gives examples of national 

machinerie to enforce equality provisions in couples of countries. 

185 Steven, E. Aufrecht and Marc, Hertogh, "Evaluating Ombudsman Systems," 
International Institute of Administrative Sciences Monographs, volume 13,2000. 

186 HaileSelassie Gebre elassie and Edmond, Volker "Contextualizing the 

Establishment of the Institution of Human Rights Protection in thiopia" (Kluwer Law 

InternatlOmu, ~l 'he Hague 2 (0). 
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Table with 3 column and 22 rows 
- - - -- -

Coun!!) Institution ----- -- -
Au tralia Huma-n Rights and Equal Opportunities Commission, Affirmative Action 

Agency 

Austria Federal Public Service Commission for Equal Treatment 

1----
Cameroon National Commission on Human Rights and Freedoms 
f-:---

Canada Federal (and provincial) Human Rights Commission, Provincial 

Employment Equity Boards 

r--::- -
Czech Republic Council for Human Rights Inter-ministerial Commission for Romany 

Affairs 

--=--
Denmark Equal Status Board 

- -
' Finland Equality Ombudsman 

--
Iceland Equal Status Council, Office of the Equal Opportunities Ombudsman 

-
India N;>tional Human Rights Commission 

I-----------~ I-- ---- --- - ------
Italy Office of the Minister for Equal Opportunity 

-- ------------
Lithuania Office of the Equal Opportunities Ombudsman 

Netherlands Equal Treatment Commission 

~~ 
ew Zealand Equal Employment Opportunities Trust, Human Rights Commission 

Norway Equal Rights Board, Equality Ombudsman 

~tan 
, 

Human Rights Commission 

Portugal Committee for Equality in Work and Employment (CITE), High 

Commission for Equality and the Family 

South Africa Human Rights Commission, Employment Equity Commission 

Sweden Equal Opportunities Commission Equal Opportun ities Ombudsman 

(Jl'imo) 

1--- - - ---- - --:---: --- --- --- - -- -- -------
United Kingdom Indu trial tribunals/employment appeal tribunals/House of Lords 

=l:!q,';;- Employm,"' 
- --- ---

United State~ Opportunity Commission, Federal district courts. 

Supreme Court. 189 

-. - --- - -

The proclamation establishing the Institution of the Ombudsman of Ethiopia, 

Proclamation No_ 21112000 in addition to cherishing "the immense sacrifice paid by the 

people of Ethiopia in the protracted struggle they waged with a view to securing political 
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power and to realizing the rule of law, calls for laking the due measure of laying the 

foundation for good governance, by way of setting up an eas i ly acce sible means for the 

prevention or rectif ... .,tin'" i)f administrative abuse arbitrarily committed against 

citizen" pro ide the need of the due r ctification or prevention of the unjust decisions 

and ord rs of e ecuti e organs and officials thereof and to fulfill the want of citizens, 

ha ing uffer d from maladmini tration, are not left without redress. 

In accordance with Art. 5, the objective of the Institution "shall be to see to bringing 

about good governance that is of high quality, effic;.ient and transparent, as based on the 

rule of law. b way of ensuring that citizens' rights and benefits, provided for by law are 

respected by organs of the executive." 

Moreover as per Art. 6 the institution is vested with the power of "receiv(ing) and 

investigat(ing), complaints in respect of acts committed, or decisions given, by executive 

government organs, in contravention of administrative laws, the labor law or other laws 

relating to administration and seek remedies in case where it believes maladministration 

has QCCllrrprl " 

The vestiture of these powers 111 the institution of Ombudsman clearly indicates the 

entitlement of persons with disabilities to quest for remedies if it happens that the perfect 

enforcement of their right to employment is under question. 187 

In addition to the institution of Ombudsman, the main governmental organ responsible 

for the provision of social and vocational rehabilitation of persons with disabilities is "the 

Ministry of Labor and Social Affair under the ambit of which is found the Department for 

Rehabilitation Affairs.,,188 This Department is forged to provide rehabilitation services 

for those who need them, and fostering and facilitating effective participation of private 

welfare organizations engaged in rehabilitation work. It also coordinates the 

rehabilitation activities undeItaken by the public, private bodies and organizations of the 

disabled through regular contacts and follow-ups. 

187 General. urvey on the reports on the Vocational Rehabilitation and Employment (Di abled Persons) Convention ( o. 159) and 
Recommendation (No 168). Cited at note 105 

188 Proclamation to define the Powers and Duties of the Executive Branches of the Federal Democratic 
Republic Government of Ethiopia 1995, Proc. No.4, Fed. Neg. Gaz. , Year I, No. Art. 20 (10). 
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The ational Program of Action for Rehabilitation of Persons with Disabilities 

establishe rehabilitation committees of persons with disabilities, which monitor and 

follow up the rehabilitation measures. These committees are established at different 

level (national regional, zonal, woreda and kebele). They are composed of members 

representing the ocial and Administration Affairs Section in the office of the Prime 

Minister, Ministry of Labor and ocial Affairs, Ministry of Education, Ministry of 

Health. Ministry oflnformation & Culture, Ministry of Transport & 

ommunication, Ministry of Agriculture, Ministry of Works and Urban 

Development, The Ethiopian Federation of Persons with Disabilities, A non­

governmental organization engaged in rehabilitation of persons with disabilities and 

designated by Ministry of Labor and Social Affairs, Ministry of Justice Ministry of 

EconoDlI~ I ~ ':\ ' Jopment ant' cooperation, Federal Sports Commission, Federal Civil 

Service Commission and Religiolls institutions. The compo ition of the members of the 

Rehabilitation committee of the persons with disabilities is more-or-less similar to the 

national in the regional zonal, woreda and the kebele levels with some changes. 

The National Executive Committee is duty-bound, first and foremost, to design strategies 

so that activities of governmental and nongovernmental organizations engaged in 

rehabilitation of persons with disabilities are organized and coordinated. 

Furthennore, it designs and follows up the implementation of nation wide community 

based rehabilitation program which allow persons with disabilities to resettle by 

obtaining the necessary rehabilitation service without being displaced from their 

respective localities 

and follows-ujJ the inclusioll of issues contained in the national program of action and 

other related subjects in the preparation of plans and programs and designs of 

developmental policies and trategies. 

On top of these, it facilitates conditions for the community to have adequate knowledge 

of the causes of disabilities and so to participate in preventing controlling and 

rehabilitating that section of the society affected by disabilities in addition to designing 

72 



national awareness raising program regarding rehabilitation of persons with disabilities 

and facilitates situations for its implementation. 

Abo e all, it ensures the implementation and realization of standard rules conventions 

and recommendation adopted by the United Nations globally concerning full 

participation and equal opportunity of persons with disabilities systematically and ensures 

the implementation of nolicie_s, laws regulations and directives regarding persons with 

di abilitie is LI d by the government. 

Finally, it devises ways of soliciting financial, technical and material support for 

expanding rehabilitation services in Regional Administrations where such services are 

meager it also ensures fair distribution of the services through out the country. 

What is important to remind here is that the National Progra.n:t of Action, as the 

re earcher has disclosed in the previous paragraphs, is not implemented, and therefore it 

is went .impossible for the researcher to evaluate its impact on the enforcement of the 

employment rights of persons with disabilities. 

~e~R~e~a~l,,-,,' .Jo,Lu:Z~.-&-LL."-::E"mp l{)-ynunt-of-J!.er-sotl~ with Disabili t In 

Ethiopia. 

The author has opted for questionnaires, interviews and informal discussions to gather 

data for the purpose of unfolding the realities in relation to employment, i.e., the barrios 

for employment, the solutions for overcoming the barriers and whether the employees 

with disability are provided with training for the purposes of gaining, retaining and 

advancing in his career. 
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4.3.1 Barriers for Enforcement of the Employment Rights. 

ven major rea ons wer dcscribed as barri rs to gaining mploymcnt, retaining 

mployment or advancement as can be under tood from the perusal of table two below. 

The rea . were e Lractt!(I from the responses to the que tionnaire to three hundred 

re pondents. 

Table 2. Barriers to Employment, Retention of Employment or Advancement 

in Career Identified by Persons with Disability 

Barrier 

Factors arising from impairment 

Access i sues 

Di crimination 

Jgnorance on the part of the employer 

Personal attribute 

Lack of training or fllT'rlino for training and retraining 

Lack of specialized equipment 

The majority of the respondents in this study (n equals 81 %) said that they had 

experienced barriers to gaining employment, retaining employment and/or gaining 

advancement in their careers. The majority of these responses were centered on two 

themes: the direct and indirect consequences of having a severe impairment, i.e. factors 

arising from the impairment itself and access issues, and attitudes and behaviors of 

potential employers, i.e. discrimination and ignorance on the part of the employer. The 

barriers categorized under these two themes made up a little more than 80% (n = 245) of 

the total responses given to this question, with those characterized as arising from the 

consequences of having a severe impairment (n == 78) being raised more than those 

resulting from the attitudes and behaviors of potential employers (n =- 45). The latter, 

ho\ evel. ",-,:i '11 ntioned eC,'Ially to all of the remaining ategorie combined (n ~ 45). or 

the. e, personal attributes (n - 20) wa mentioned most often, follow d by lack of training 
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78 

65 

57 

45 

20 

15 
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or funding for training and retraining (n = 15) and lack of specialized equipment (n = 10). 

o other barrier was mentioned by more than two re pondents. 

Of the seven major barriers, i.e. the lack of specialized equipments and the lack of 

training and fund for training may also be related to the consequence of impairment. The 

lack of specialized equipment most certainly is given that those equipments are required 

to successfully adapt to the limitations imposed on functioning by impairment. The other 

lack of training or funding for training or retraining, most likely refers to training 

required for the use of specialized equipment (e.g. Braille reading and writing systems, 

adaptive computer ystems, screen-reading systems for Windows, etc.) . However, it is 

also possible that thi refers to the need for training or retraining in general and is not, in 

fact related to the con"eQuences of the impairment in any way. 

The attitude of the employer was the fourth most common type of barrier raised. 

Discrimination against people with disability was mentioned more often than any other 

single b~rrier. This category also included statements about the attitudes toward them of 

the employer and fellow workers, and ignorance on the part of the employer believing 

that they were not nearly as capable as they actually are. 

4.3.2 Suggestions for Overcoming the Barriers of Employment 

As can be understood from the reading of table three below, the respondents have 

propounded seven most common suggestions to overcome the above barriers. 
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Table 3: Possible Ways and Means of Overcoming Barriers to Employment 

Suggested by respondents 

Suggestions N 

Education for employers 75 

Provision of better vocational services 63 

Prov!sion of more anr1 hpttpl' training 46 

Increase accessibility through technology 44 

Provide opportunities to prove self on job 40 

Improve transport 20 

Re-enact proactive legislation to promote employment for disabled people 12 

____ v ____ --L __ ~ ______ _ 

The suggestions made for overcoming the barriers reinforced the salience of the two main 

types of barriers. All but one of the suggestions clustered around three themes: 

the provision of disability-specific training and adaptive or assistive technology 

(comprising the response categories "provide more and better training", "increase 

accessibility through technology", "provide for ongoing needs assessment for equipment 

and traininp' and ": :~~ ;;:'r"'~ -transport") altering potential employer attitudes toward 

hiring people with disabilities (comprising the response categories 'education for 

employers" and "opportunities to prove self to employers on the job") and the provision 

of better vocational services in general (which could also include promoting 

empowerment and self-advocacy, and improving services of various government 

agencies or programs). 

The third theme may relate as much to employer attitude as to disabled workers using 
I 

specialized skills and equipment to perform the j@b. Many respondents expressed the 
I 

opinion that vocational services were lacking. Some (like placement services) were 

available, but not tailored to their unique needs. Others were simply not available, 

including opportunities to work from home, role models and mentors, information phone 
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lines for emplo ers, ongoing . upport to employers and a central point of contact for 

employment i sues. 

Thu , lll'- . 011' e th me i lentified for the suggestions for overcoming barriers to 

employment (i.e. th provi ion of disability-specific training and adaptive or assistive 

technology, altering potential employer attitudes toward hiring people with disabilities, 

and the provision of better vocational services) directly reflected the two themes of the 

barriers to employment (i.e. direct and indirect consequences of having a severe 

impairment, and attitudes and behaviors of potential employers) . 

4.3.3 Trainings for Getting, Retaining and advancing in Employment 

In their response to the question whether there existed education, qualification or specific 

training they have received over time, and if there exists, what was the most useful to 

them in terms of gaining and keeping employment or advancing their career. most 

people identified courses or opportunities that could be best classified as on-the-job 

training. This was followed by job-specific courses, general skills development and 
-

tertiary at )l cew.'qualificatiOJ -; as can be perused under table four below. 

Table 4: Education Qualifications and Training Identified as Most important. too, seem 

to reflect the two themes under which the barriers clustered and the suggestions offered 

for overcoming them. 

Response 

On the job training &lor apprenticeship 

Job or career specific courses 

General skills development for disability specific adaptations 

Tertiary qualifications 

No 

27 

25 

14 

13 

Two key is~ues emerged from this study. Firstly, participants identified the con equences 

of having severe impairment as posing real barriers to employment. The e consequences 
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included a number of acce ibility issucs. Participants suggested good-quality 

rehabilitation and basic skill s training, along with appropriate adaptive technology, as 

ways of overcoming the majority of these barriers. However, the built environment, 

hortcoming in infrastructure and lack of flexibility in transit systems exacerbate the 

barrier and these cannot be overcome by individual ability or effort. Therefore, 

governments at the local, regional or national level must address these problems. 

econdly, respondents recounted that persons with disabilities, either directly or 

indirectly (through ignorance) face discrimination in the workplace. They identified good 

quality, proactive vocational training and placement services as ways to overcome the 

barriers put up by reluctant or ignorant employers, as well as educational programs 

designed to change these attitudes. 

The finding that attitudes held by others are seen to constitute a major barrier to 

participation in society in general, and work in particular, for disabled people mirrors one 

of the main premises underlying Ethiopia's Proclamation for the Employment of Persons 

with Disability. 

Next to the direct and indirect effects imposed by the presence of the impairment itself 

beliefs and attitudes of prospective employers were identified as the major barrier peopl 

said they faced in gaining and retaining employment. Education for employers was p 

forward as a way of overcoming barriers to employment as often as the suggestions 

provide for better vocational services and better training in general put together. n 

addition to the suggestion to educate employers, the respondents in this study wanted t __ ~ 

opportunity to prove themselves on the job through the provision of more and better 

training ~ 1 to increa~c al vessibility through the provision of technology (adaptive or 

assistive). For instance, respondents were generally referring to adaptive or assistive 

computer technology which allows people with no or very little vision to access 

computer screens and other digitized outputs, while low-vision equipment serves the 

same purpose for those who have more usable vision but stilI significant vision 

impairment. This relates to the need for overcoming barriers to the accessibility of 

information that is normally only available in a visual format. 
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=--_____ . e respondent suggested that the provision of better vocational services, 

2GlAICG2 92 Ql2dcacy and the provision of placement services by those with specific 
. . 

&8G2POU 2GGlhc barri rs to employment for those with disability, would be helpful. Thi 
20 . 

uggestion seems to be in keeping with the Government's overall strategy for vocational 

ervice a discuss d under ctions 4.1.1 and 4.1.2 above. 

Finally, the respondent in this tudy clearly identified both the environment, in the form 

of mployl.l· attitudes and Itlflexible transit systems, and the consequence of having a 

severe impairment as contributing to these barriers. Their suggestions for overcoming 

these barriers included both those designed to change attitudes and those provided to 

overcome the direct and indirect consequence of the impairment itself, such as the use of 

and training in adaptive and assistive technology. Thus, they encompass the findings 

from this study and suggest that more than one approach to and view of the problem may 

be needed to overcome the barriers that persons with disability face in finding and 

maintaining employment. Therefore, policies with regard to persons with disability 

should target the removal or at least reduction of those barriers, so that they can enjoy the 

same opportunities as their non-disabled counterparts. 
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Chapter Five: 

CV.i.-l~: i.1sions and Recommendations 

5.1 Conclusions 

In the reading of the chapt r concerned with the introduction of the research work, the 

author tried to deal with the major theories on disability. The points that have transpired 

from the work are that persons with disabilities have struggled for centuries to get 

recognition as a person. Moreover, the struggles have focused on the situations to be 

created for the respect of their rights in addition to the quest for the change of the 

understanding of disability in legislation and the common parlance. 

The understanding of disability by the tirst theoreticians was in the context of the medical 

model which makes persons with disabilities problems that need medication. More 

importantly disability was surmised as a personal tragedy that needs a cure. In other 

words. Per on:, with disabi, : ies were, by definition, considered as objects unfit for any 

ser ice and, at times, reckoned as degenerated creatures that need to be wiped out from 

the purview of the world. It is this understanding that was being quested to be changed. 

With the efforts of the latter disability scholars, the understanding of disability is changed 

from the medical model to the social constructionist model, which deems disability as a 

social, cultural or political construction. Meaning: disability is a result of the social, 

cultural or political barriers that obstruct the exercise of the rights of persons with 

disabilities. The above theoreticians have got a staunch support from the appreciative 

definition of disability by the newly enforced UN Convention of the Rights of Per ons 

with Disabilities. The UNCRPD has taken the conception of disability one-step ahead 

claiming that persons with disabilities should be taken as a distinct group that needs a 

protection guaranteed to minority groups. 
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~ The Enforcem nt of the Employm nt rights of person with disabilitie in Ethiopia the 

cru of the re earch work, was launched with the consideration of the establishment of 

ILO that has started issuing conventions, recommendations and policy guidelines for the 

state parties. pecially, this institution has come up with the first document in 1925 and 

that effort has continued to the present. In particular Recommendation No. 99 of 1955 

and the Convention No. 159 of 1983 and its recommendation have played a greater role 

in the bringing in to light and realization of the employment rights of persons with 

di abilities. 

The United Nations Organization, from its inception, has made an incontrovertible 

venture in the progress of the norms considerate to the rights of persons with disabilities . 

Althou~h the internat;" ., ~ l hills of rights- Universal Declaration of Human Rights the 

International Covenant on the Civil and Political Rights and the International Covenant 

on the Economic Social and Cultural Rights- have not incorporated an explicit 

provision dealing with the rights of persons with disabilities, the catch-all phrases-other 

status-,in all of them have played their part in the normative development of the rights 

of persons with disabilities. 

The first major instrument of the UN that has incorporated the rights of the persons with 

disabilities is the 1971 declaration that has dwelt on the right of persons with mental 

disability. In furtherance in 1975, the UN has come up with a declaration for persons 

with disabilities that make use of the medical model of disability. However, it has played 

a greater role in the fight for the respect of the right of persons with disabilities, The 

second major instrument is the tandard Rules of the Equalization of Opportunities that i 

pleparecl ;~ 1993. Til;" i" ::>d'ument has made possible for states to consider the equal 

opportunities of persons with disabilities in all aspects, in particular in relation with 

employment. Above all in the history of the United Nations and its role in the normative 

development of the employment rights of persons with disabilities is the"issuance of the 

UN Convention on the Rights of Persons with Disabilities in 2006 with an Optional 

Protocol. A tremendous action was seen in the signature of the Convention and the 
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Protocol. This Convention has regulated significantly the rights of persons with 

disabiliti in all-walk -of-lift inclusive of employment. 

Regional human rights organizations have contributed their part to the normative 

development of the employment right of persons with disabilities. For in tance, the 

uropean Union the Organization of the American States and Organization of the 

African Unity have come up with instruments regulating the rights of persons with 

disabiliti . 

In addition to the efforts made by the United Nations, the International Labor 

Organization and Regional Human rights Organizations, individual Countries such as the 

United States Canada, United Kingdom, Malawi, Ghana and Australia have issued 

instruments opting for the rights of persons with disabilities. These instruments have 

either created the opportunity for the employment of persons with disabilities in or 

adopted an equality of opportunity in the private as well as the public employment 

sectors. 

Ethiopia has joined the above countries through the issuance of a disability specific 

proclamation in 1994 Proclamation No. 10 111994 that dealt with the employment rights 

of persons with disabilities. This proclamation has introduced the quota system even 

though it could not realize because of the failure of the government to issue a regulation 

and directi ve to implement the provisions of the proclamation. The FDRE Constitution, 

which was proclaimed in 1995. failing to give an explicit equality clause for persons with 

disabilities, provided for the necessity of rehabilitation of the persons with disabilities, 

which, however, is subject to the available resource of the country. 

The reVlSlOn of Proclamation No. 10111994 was undertaken and Proclamation No. 

568/2008 repealed it. This Proclamation is, as discussed above, issued to cure the 

ailments of the previous proclamation that were not supported by Regulations and 

directives, the principal instruments for the implementation of the proclamation. 
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5.2 Recommendations 

One of the a hiev ments 01 Ethiopia is the signing of the Convention on the Rights of 

Per on with Oi abilitie . The onvention is not yet ratified even though it is expected to 

be taken care of thi year. The immediacy of the ratification should not be questioned. In 

addition, th signing and ratification of the Protocol on the CRPD should also be thought 

of. 

Workplace discrimination cannot be overcome by law alone without being accompanied 

by changes in behavior and a genuine commitment to decent work. Therefore, Ethiopia 

should create mechanisms to disseminate the entitlement of persons with disabilities to 

human rights in particular their right to equality of opportunities for employment. In this 

context, it should be thought that the need of reasonable accommodation is not a charity 

that is denied by some employers and given by others. Therefore, the government should 

teach the employers .... hnllt til£! right to reasonable accommodation for employees with 

di abili ty. 

One of the glamorous introductions of the newly enacted anti-discrimination 
. ~. 

proclamation of employment is the change of the philoso _hi cal basis of disability: the 
~ .-

change from the ~eclical mod~to the righ~ based approach, ~., human rights/social , -

model. This being true, the approach it follow.ed in the recruitment process, i.e. 

open/competitive option of e~ploymen should be in addi!!.0n to the quota system, which 

was introduced by the ..Qr~yious pro.clamation. -- --- -

It is clear that Art. 41 (5) of the FDRE Constitution adopted the medical model of 

disabUity~ that is it has included persons with disabilities in to the category of children 

and old-aged persons who are clearly unproductive. Therefore, it is recommendable that 

this pro" ;";" " should l;\.. c.llIIvI1ded. 

One of the weaknesses of Proclamation No. 568/2008 is the narrowness of the cope of 

its application. Meaning. the private sector whose employment capacity is increasing 
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fr m tim to time i not under it. ambit. Thi will be one of the issues that would warrant 

th revision of the proclamation. 

The other weakness of the proclamation is its silence on the benefits that accrue for 

emplo ers where they are found employing a significant number of persons with 

di abilities .. Var~~us cOllntrie have adopted pE.1efits to the employers in this regard §!Jch 

as !ax e emptions and the like. ThiSJIlakes the Proclamation and the National Program of 

Action irreconcilably conflict. This is because the National Program provides for the 

creation of incentives for employers while the recently proclaimed legislation skipped it. 

It is also recommendable that the government should issue directives/regulations for the 

implement<ltion of the Pruclamatiol1. This will create a significant impact on the 

perfection of the employment rights of persons with disabilities. ,--
It is indubitable that policy guidance training and technical assistance activities to 

employers can accelerate the identification and replication of promising policies and 

practices to advance equal opportunity, reasonable accommodation strategies, and 

collaborative service delivery in the most integrated setting appropriate to the needs of 

qualified individuals with disabilities. Therefore, the government should adopt policy 

guidelines to this end. 
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