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Introduction

Cha}oter One:

1.1 Background of the study

ive full and

Throughout history. individuals with disabilities have struggled to
productive lives as independently as possible in a society laden with stigma,
discrimination. and attitudinal and environmental barriers. Most icgisiation, policies and
practices have regarded persons with disabilities as unfit for societyi, | és sick, as
functionally limited. and as unable to work.'

The principal essence of the Universal Declaration of Human Rights and that which has
found specific application in the International Covenant on Civil and Political Rights,;ti.ie
International Covenant on Economic, Social and Cultural Rights and other intematioﬁ;!
instruments is that “Human rights and fundamental freedoms are the birthright of all.’

This principle is affirmed by States again and again, including in the World Summit for -

Social Dev.elopment, held in March 1995 in Copenhagen,, which showed the “incréds’ing '
momentum among the disability community and policymakers to create laws, policies'; i
models/theories and programs that promote the inclusion of persons with disabilities into

. 3
the mainstream.

In the context of this principle. persons with disabilities seem .0 have beew ~*'~d_to
exercise their civil, political. social, economic and cultural rights on an equal basis with

others. Sorrowful to state it, persons with disability have not been explicitly recognized in

1. Brzuzy, S. “Deconstructing disability: The impact of definition” (1997) J. Poverty, vol.
1 No. 1, p. 81-91. ’

2. The Vienna Declaration and Pf‘ogramme df Action, 1993, adopted by the World Conference on Human
Rights para. 64.

Evadné Grant, *Dignity and Equality™ (2008) Human Rights 1. Rev.., Volume 7., No. 2.
pp.299-329,




the binding instruments of international human rights law. None of the equality clauses
of any of the three instruments comprising the International Bill of Rights--Universal
Declaration of Human Rights, the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights-- mention
persons with disability as a protected category. To add insult in to injury, “The fact that in
so many countries equalization of opportunities legislation for disabled people is
unenforceavle and unimples..ented has been well documented recently, as disabled people
have struggled in vain to obtain fully comprehensive and enforceable anti-discrimination
legislation.” These attitudes have procrastinated the existence of the social factors such as
“ignorance. neglect, superstition and fear ... that have isolated persons with disabilities

and delayed their development.”

1.2 Statement of the problem

This paper is charged with the interrogation of the issues that concern the rights of
persons with disabilities with regard to their employment rights in the international
human rights instruments and the federal laws of Ethiopia. In this context, the researcher
will delve in to the analysis of the following issues. What is the historical background of
the emlpfoymem rights of’ persons with disabilities? What are the approaches that are
advocated for the protection of those rights internationally and locally? What are the
type; of obligations that are encumbered on states for the fulfillment of those rights? To
what extent are the constitutions and other legislations of Ethiopia compatible with the
African and international standards with respect to the rights of persons with disabilities?
What are the drawbacks of the enforcement? What are the policy and institutional

directions of the country to enforce those rights?

1.3 Objective and significance of the study
This study is encumbered with the following objectives:

" Rachel, Hurst, Disability & Policy - Survival of the Fittest, (Paper presented at the
Dialogues in Disability Theory & Policy Seminars, City University, London. July 1.
1996).

5 Standard Rules on the Equalization of Opportunities for Persons with Disabilities, A/RES/48/96, §5th
Plenary Meeting 20 December 1993.
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e to identify the fundamental obligations of States for safer guarding the
rights of persons with disabilities;

® 1o analyze, among other things. the definitions and models of disability;

e To critically examine whether or not laws on employment of persons with
disabllltles are in conformity with each other and the existing international
human rights standards. This is going to be done with special reference to
proc. No 568/2008 and the policy gmdehnes of the country that are
prepared under the auspices of the Ministry of Labor and Social Affairs;

* to point out area(s) where there is/are gaps between the law and the
practice and hence to forward possible suggestions and /or
recommendations on what measures should be taken with a view to
narrow down and to eliminate, if possible, the gap.

— = Toassess wie prospect for future employability on the basis of the existing

circumstances.

By examining the various facets of the employment rights of persons with disabilities, the

,_ stmg state of affair in the relationship of the soc1ety with persons with disabilities and

0 poses the re-definition of dxsabIhty

d;sabx]mes in Ethiopia and the employment right.
- The primary value of the research. therefore. lies in its capacity to benefit those who seek
to guide scholarship and policy making by interrogating the potential of the employment

rights of persons with disabil.ies and theories of disability to provide a policy and

legislative solution to the problems of persons with disabilities.
:éIt;E-may also augment the existing knowledge in the field by exploring the speciality and
possible ways of approaching the subject matter and by clarifying the understanding of

disability and the employment rights in the Ethiopian context.

|
|
|




:I@ may contribute to the revitalization of the sta“é\policy in maintaining and creating

'_:‘e_mﬁlbyment of persons with disabilities. ;

1.4 Methodology of the study u

Methodologically, analysis of literature reviews and statistical data are employed in the
discussion of the title. In this regard, the jurisprudence of [LO, international human rights
instfunicue,, U'-e constitutio~ and other legislations of Ethiopia are explored.

In this study written material was collected from the libraries of Addis Ababa University.
Ministry of Labor and Social Affairs, Federal Civil Service Agency and from the internet.
To support the theoretical analysis, different approaches have been used as a part of data
collection. In this context, individual interviews, and questionnaires, were mainly
éfj}gloyeq._ | | | o : |

- stu y makes use of cbﬁcuri’eﬁtimethod of data%émalysis in which different narratives,
perspectives, analytical émd conéeptual expressions, and theoretical approaches are

analyzed within the contextual frameworks of the subsequent chapters.

1.5 Scope of the study

Although the topic is wide in that many things are expected to be done, this study is
limited to the “analysis of the employment rights of persons with disabilities who are
disabled beio1c engaging i to an active work but who have acquired their educational
proficiency. This is opted for the reason of the limitations of resources and time line of

the research.

1;6._-Theo_retical Basis of the Research

Thet}e"hés been and continues to be a wide-ranging and fiercely contested debate about
: ildw disability should be undeg_tfgod. For those unfa}niliar with this subject it might seem
- surprising that something apparently as obvious as disability should excite controversy.
- The objective of this Section is to outline why this has happened, why the apparently
oliivious is not so obv’i{ous, and why the arguments are of such importance for policies and

legiélations concerned with employment of persons with disabilities. Of the many

T N
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theoretica, ‘.nra.!yses provide 1 by disability scholars. the researcher chose the medical and
social-constructionist models to establish the theoretical framework of the thesis.

The dominant view of disability has been the medical model, which views disability as a
functional limitation, as individual “problem”, “pathology”, “dysfunction”, or “deviance.’
This model locates the “problem” of disability within the individual and considers
functional limitations or psychological losses to arise naturally from the individual
deficit.” In a more-or-less similar fashion, Drimmer, Hahn and Milani, synopsized that
the medical model focused “on the individual, whdse condition was seen as an infirmity
that precluded participation in society that countenanced the segregation and economic

marginalization of individuals with disabilities.”

This view is also called the personal tragedy theory of disability, which posits that
“disability is a natural disadvantage suffered by individuals with disability when placed
in conmetiri.vélsociaT giiateills o1 R M-oreover‘ individuals with disability are commonly
depicted as “suffering subjects, characterized by the devastating changes and crises for

both themselves and their families.”

Various international human rights instruments defined the term in the context of this
model. For instance, Art. 1 of the International Declaration on the Rights of Disabled
- Persons defined the term as “Any person unable to ensure by himself or herself, wholly
(')f'fj)ﬂ‘értly, the necessities of a normal individual and/or social life, as a result of
d_éiﬁé_iency, either congenital or not, in his or her physical or mental capabilities.” The
Standard Rules on the Equalization of Opportunities for Persons with Disabilities, in its
part defines the term as "summarize[ing] a great number of different functional

limitations occurring in any population in any country of the world [as a result of]

. Brzuzy, >., weconstructing disiility: The impact of definition.” cited above at note 1.

7 Oliver M., Understanding disability: From theory to practice, (1996), p. 50.
S Ibid.
’ Hartman, Macintosh, & Engelhardt, “The neglected and forgotten sexual partner of the

physically disabled™ (1983) J. Social Work, vol. 28, pp. 370-374.




i éphysical, intellectual or sensory impairment, medical conditions or mental illness [that]

: : 10
may be permanent or transitory in nature.

Different countries have adopted more-or-less similar definitions to the above-cited
instruments. For example, The Persons with Disabilities Act, 2003, of Kenya defines
disability as “a physical, sensory, mental or other impairment, including any visual,
heari=~ '~arning ui piiy~ical incapability, which impacts adversely on social, economic

i v y 1
or environmental participation.

The Disability Discrimination Act of Australia in a more-or-less similar fashion depicts

disability as

total or partial loss of the person's bodily or mental functions or a part of the body, or the presence
in the body of organisms causing or capable of disease or illness, or the malfunction, malformation

or disfigurement of a part of the person's body that results in the person learning differently
from a person without the disorder or malfunction, or a disorder, illness or disease
that affects a person's thought processes, perception of reality, emotions or
' judgment or that results in disturbed behavior. "
Proclamation 101/1994 of Ethiopia defines, in its part, a person with disabilities as

follows: “a person who is unable to see hear or speak or suffering from injuries to his

limbs or from ment~! retardation, due to natural or man-made causes.” > This definition is
reflected in the National Program of Action of Ethiopia that was adopted in 1999, and
which goes as follows: Disability indicates “any restriction or lack (resulting from any
loss or abnormality of psychological, physiological, or anatomical structure of function)
“of ability to perform an activity in the manner or within the range considered normal for a

sk

“human being.'

10 Standard Rules on the Equalization of Opportunities for Persons with Disabilities, cited above at note 5.
5 Kenya National Commission on Human Rights, Objects of Pity or Individuals with Rights: The Right to
Education for Children with Disabilities (2007, retrieved from http://
www.crin.org/resources/infodetail.asp?id=14577 - 24k, accessed on April 11 2008.

2 The Disability Services Act of Australia, 1986, No. 129 SS. 8 (1) and 18, retrieved
from http://www.austlii.edu.au/au/legis/cth/consol_act/dda1992264/ - 12k, accessed on

12 July 2008.
13 The Right to Employment of Disabled Persons Proclamation. 1994. Proc. No. 101, Art. 2 (1).




So to speak, the functional limitation, which is an element of the above definitions, has to

impact adversely on the individual’s social, economic or environmental participation
relative to non-disabled people. Hence, while disability can result from an illness when

disease reduces or nullifies the functionality of an organ, disability per se is chronic

rather than temporary. and it is not a curable illness or disease. '’

~ Meanwhile, the growth of self-organization (Sf people with disabilities since the 1970s
- has led to a re-definition of disability believing that The assignment of medical meaning
t()'disability by the society is tantamount to “collude[ing] to keep the issue within the
: purview of the medial establishment, to keep it a personal matter and 'treat’ the condition
and the person with the condition rather than 'treating' the social processes and policies
that construct disabled people's lives.”"™ This is to say. “social, cultural, political. and

environmental barriers have been emphasized as more disabling than physical or

!

baw  Rivwery

a. A Bniversit

cognitive disabilities. © Thereby creating a conducive situation for “a move towards thf%

application of a social constructionist framework to disability.'” Meaning, a disabilityf
related impairment comes from the “relationship of the person with a disability to the
socio-cultural environment which is seen as the primary target of intervention.”"®

- This model focuses less on the functional impairments of the individual with a disability,
aﬁd more on the limitations of a society that categorizes who is normal and who is not.
Accordingly, disability itself is a social construct.'” As such, it is the _di_sgbiling
environment, the attitudes of others as welllas institutional structures that need to be

changed, not the person's disability. *° To state it otherwise, Disability encompasses “all

I Whyte, Susan Reynolds and Ingstad, Benedicte, Disability_and Culture: An Overview, in Ingstad,
Benedicte and White, Susan Reynolds: Disability and Culture (1995), p.3.
15 Vanmala Hiranandani, “Towards a Critical Theory of Disability in Social Work,”Cited above at note 9.

8 Pteiffer, D., “Disabling definitions: Is the World Health Organization normal?” (1992)

" New england J. of Hu n_an Services, vol. 11, pp.4-9.

17Vanmala Hiranandani. “Towards a Critical Theory of Disability in Social Work,"Cited at note 9.

18 Gerard Quinn & Theresia Degener, Human Rights and Disability: The Current Use and Future Potential
of United Nations Human Rights Instruments in the Context of Disability, Office of High Commissioner
for Human Rights HR/PUB/02/1 2002.

Ei_nc & A. Asch (Eds.). Women with disabilities: Essays in psychology, culture and politics (pp. 29:?{305) 2

20 Ibid. ! j

[§
1 Asch A, & Fine M., “Shared dreams: A left perspective on disability rights and reproductive rights,” 1988, In M.

B ® Box 1176 addig
G, BeRiloupia
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factors that impose restrictions on people with disabilities, ranging from negative social
attitudes to institutional discrimination, from inaccessible public buildings to unusable
transport systems, from segregated education to exclusion in work arrangements, and so

on.”' Many of the barriers that people with disabilities face are the consequences of

having those physical impairments under existing social and economic arrangements.
esnecialiy the ~~~n< nf industrial production. These social and economic systems do not
accommodate the physical conditions or integrate the struggles of peoples with
disabilities into the cultural concept of everyday life.

It seems. from this understanding, that the International Convention on the Rights of
Persons with Disabilities (CRPD), adopts a social-constructionist definition for persons
with disabilitie_:s.zl The best example of the above assertion is paragraph (e) of the
Preamble that 'goe§ “*Disability’ is conceptualized as the product of the interaction of
persons with impairments with environmental barriers that hinder their full and effective
participation in society on an equal basis with others. This conceptualization is also
affirmed by the description of persons with disability in the second paragraph of Article
1, and in the virtually absolute emphasis placed by thé substantive human rights Articles
on the removal of barriers and provision of accommodations that will facilitate

participation and inclusion of persons with disability within society.” In addition,

Paraoraph (f) . ©the ”"éamblé brings into light the issue of continuity and discontinuity of
the CRPD with the United Nation previous expositions of the human rights of persons
with disability and related programmatic activity. Despite its benign appearance, it is
intensely politically charged. The World Program of Action concerning Disabled Persons
and the Standard Rules on the Equalization of Opportunities of Persons with Disabilities
are explicitly acknowledged as antecedents to the CRPD but the 1971 Declaration, the
1975 Declaration and the Principles are not. These omissions are presumably dependent
upon these instruments’ perceived derivation from the medical model and their approval
or acceptance of institutionalization, substitute decision-making, and the compulsory

treatment of persons with disability.

21 Oliver, M., The politics of disablement: A sociological approach (1990), p. 32).



Disability. in the light ot the new disability employment proclamation of Ethiopia. is
conceptualized in the context of the social-constructionist model and it has incorporated
the definition in the following manner: “physical, mental. or sensory impairments in
relation with social, economic and cultural discrimination.”

When translated into policy, as Waddington, a writer on disability scholarship, recounts,
the medical model relies on “rehabilitation and welfare facilities to mediate or
accommodate the effects of disabilities by establishing separate facilities, such as nursing
homes. sheltered workshops. and special education schools, separate from the facilities
that serve the nondisabled.” The assumption here is that rather than “making mainstream
institutions accessible, the principal assumption of the social-constructionist model, the
needs for people with disabilities are better served in separate facilities that can be
constructed to meet very specialized needs.”’

The above statement is assertive of the fact that different types of legislations are
associated with each of these definitions. In her presentation entitled “Policy in
Transition: An Overview of European Experience Regarding the Employment of Persons
with Disabilities” Ms. Barbara Murray said the following regarding the difference of the
‘nature of legislations on the basis of the understanding of disability:

Legislation associated with the medical model of disability may deal with some or all of
social security and social protection, health and medical rehabilitation, employment
quotas, and employee compensation. Such laws focus on providing compensation for
impairment. and frequently envisﬁge service provision in segregated settings, rather than
in services available to the general population. Legislation associated with the social-
constructionist model of disability includes anti-discrimination law, employment equity

Jav ~»nd laws couee...ing job-retention and return to work. The focus here is on

22 The Right to Emplovment of Persons with Disabilities Proclamation. Proc. No. 568, Fed. Neg. Gaz.. Year 14, No.
20. Art. 2 (1).
Lisa Wadington. “‘Legislating to Employ People with Disabilities: The European and the American Way" (1996) Maastricht
~ Journal of European and Comparative Law vol. 1. 367-95.

! Katharina Heyer, “A Disability Lens on Sociolegal Research: Reading Rights of Inclusion from a
Disability Studies Perspective”™ (2007) J. Law & Social Inquiry, vol. 32 No. 1, pp. 261-293.




integration and inclusion. the prohibition of discrimination on the basis of disability and

_ . 25
on positive measures to compensate for disadvantage.

1.7 Overview of chapters

The study is structured into five chapters. The first chapter sets an introduction to the
thesis. outlines the themes and problem formulation and the theoretical framework of the

study. The methodological parts of the research - methods of data collection, challenges,

~ strategies used and methods of data analysis - have also been dealt with under this

chapter.

The second chapter covers the normative development of the employment rights of
persons with disabilities under the umbrella of the International Labor Organization, the
United Nations Organization.. ;egi011a1 human rights institutions and different nations.
Chapter three focuses on the legal and policy frameworks that are developed by Ethiopia
to address the employment rights of persons with disabilities this chapter gives vital
information about the early legislations including the FDRE constitution.

Chapter four assesses the practice existing in the private and public sectors in the light of

iy the legal and policy frameworks that were dealt under the previous chapter

The last chapter concludes the main themes of the thesis with particular emphasis on a

- paradigm to disability beyond the medical/social models. It also provides some possible

Stefjs forward in a quest to articulate disability and employment that may contribute to

create more favorable life for persons with disabilities in Ethiopia.

25
<7 Barbara. Murrav. From Disability Benefits to Gainful Employment (Budapest. International Labor Office. (2006).
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Chapter Two:

Development of Normative Standards on the Employment ‘”‘?
Right of Persons with Disabilities v

: Internat1onal and regional human rights conventions protect the rights of persons with
- disablhties spec:ﬁcally. or have provisions concerning persons with disabilities. In
addition. Their expression of generally-accepted principles, their representation of a

moral and political commitment by States and their utility as guidelines for States in

- enacting legislation and formulating policies concerning persons with disabilities makes
;mtematlonal instruments, such as declaratlons, 1esolut10ns, principles, gundehnes and
alfhough not techmcally blndmg, 1mportaqt for the realization of the right of
persons with disabilities. Above all, general pollcy instruments, such as the outcome
documents of world summits and conferences are applicable to persons with disabilities
~ on top of the several disability-specific non-binding international instruments. Moreover,
n_z;itional jurisdictions have made an impact on the implementation of the employment
‘lrit:ghts of persons with disabilities.

In the following sub-sections. an assessment of the contribution and impact of the
di'ffeient international and ,l'egiéhal human rights institutions on the normative
develdpment of the employment rights of people with disabilities will be made. In

addition, the impact of these institutions on national jurisdictions will be visited.

2.1 The Role of the International Labor Organization in the
'Development of the Normative Standards of Employment Right of
Persons with Disabilities

" The promotion and realization of standards, and fundamental principles and rights at
~ work, the creation of greater opportunities for women and men, the security of decent
* employment, and the enhancement of the coverage and effectiveness of social protection

for all. as can be visualized by reading of the sections, were the principal strategic



I
¥

objectives of the International Labor Organization. The aim of this section, however. is
not laid for analyzing all of the above concepts. Nonetheless, a crafty utilization of them
will be made to the extent they are important to topic at hand.

The first teinational in&r(tment containing provisions relating to the vocational
rehabilitation of workers with a disability was adopted by the International Labor
Conference in 1925, just a few years after the establishment of the International Labor
Organization.zh This Recommendation set out principles which should be taken into
account in determining compensation payment for industrial accidents. It also
recommended that the vocational re-education of injured workmen should be provided by

such means as the national laws or regulations deem most suitable, and urged

- governments to promote institutions which would provide such re-education’.

" Interest in vocational rehabilitation and employment opportunities for persons with

disabilities re-surfaced during the Second World War, largely because of the number of
people disabled during the war and the need to find trained workers to fill jobs left vacant
by mobilized workers. In May 1944, the International Labor Conference adopted a
comprehensive Recommendation (No. 71) on employment services, including labor
market information. vocational guidance and vocational training. One of the groups
specifically covered by the Recommendation was disabled workers who. “whatever the
origin of their disability, should be provided with full opportunities for rehabilitation,

specialized vocational guidance, training and retraining, and employment on useful

- work’. The Recommendation provides early examples of a number of concepts such as

" mainstreaming, equality of opportunity and affirmative action:

(39) The criterion for the training and employment of disabled workers should be the
employability of the worker, whatever the origin of the disability.

(40) There should be the closest collaboration between medical services for the disabled
and vocational rehabilitation and placement services.

(41) Specialized vocational guidance for the disabled should be developed in order to

make it possible to assess each disabled worker’s capacity and to select the most

2 v N ; .
26 The Minimum Scale of Workmen’s Compensation Recommendation, 1925, No. 22.
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appropriate form of employment for him.

(42) 1. Wherever possible, disabled workers should receive training in company with
able-bodied workers. under the same conditions and with the same pay.

2. Training should be continued to the point where the disabled person is able to enter

- employment as an efficient worker in the trade or occupation for which he has been
trained,

3. Wherever practicable, efforts should be made to retrain disabled workers in their
former occupations or in related occupations where their previous qualifications would be
useful.

4. Employers with suitable training facilities should be induced to train a reasonable

proportion of disabled workers.

5. Specialized training centers, with appropriate medical supervision, should be provided
for thos~ " ~bled persous wiorequire such special training.
(43) 1. Special measures should be taken to ensure equality of employment opportunity

for disabled workers on the basis of their working capacity. Employers should be induced

by wide publicity and other means, and where necessary compelled, to employ a

- reasonable quota of disabled workers.

: 2In certain occupations particularly suitable for the employment of seriously disabled
Workers, such workers should be given preference over all other workers.

3. Efforts should be made, in close cooperation with employers’ and workers’
organizations, to overcome employment discriminations against disabled workers which
i _are not related to their ability and job performance. and to overcome the obstacles to their
~ employment including the possibility of increased liability in respect of workmen’s’

compensation.

4. Employment on useful work in special centers under non-competitive conditions

= should Le .. .d~ available for all disabled workers who cannot be made fit for normal
employment. Information should be assembled by the employment service in regard to
the occupations particularly suited to different disabilities and the size, location and

employability of the disabled population’.”’

¢ 27 Employment (Transition from War to Peace) Recommendation, 1944, No. 71, 8.-X.
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On top of these, in close cooperation, inducement by wide publicity and other means, and

where necessary compulsion of employers, an effort should be exerted to overcome

. employment discriminations against disabled workers which are not related to their

~ ability and job performance, and to overcome the obstacles to their employment and

thereby ensure equality of employment opportunity for disabled workers on the basis of

their working c:apacity.28

In addition to the above-cited instruments, Convention Nos. 77 and 78. and
Recommendation No. 79, concerning medical examination of young people for fitness
for emp!oment. callod fun wppropriate measures to be taken by the competent authority
for vocational guidance and vocational rehabilitation in respect of young persons with
disabilities in 1946.% Furthering its focus, ILO has issued Recommendation No. 83 and
Convention No. 88, adopted in 1948, concerning the organization of employment
services, called for special measures to meet the needs of workers with disabilities and
ye;(:o_mmgnded ‘conditions or special studies” on such questions as the placement of
dlS&blCd workers. > Included also was a recommendation that employment services
Slﬁdﬁ]d not, in referring workers to employment, itself discriminate against applicants on
gfdunds of race, color, sex or belief. Above all, the 1952 Convention No. 102 on Social
Security (Minimum Standards) called on the institutions or government departments
administering medical care to cooperate with the general vocational rehabilitation
services. with a view to the return to suitable work of disabled workers.”' It also provided
that “national laws or regulations may authorize such institutions or departments to ensure
provisic- ©  the vocauonai rehabilitation of handicapped persons.”

One of the most important instruments in relation to persons with disabilities, ILO
Recommendation No. 99. adopted in 1955, served as the basis for all national legislation

and practice concerning vocational guidance, vocational training and placement of

: ggibe'ger'ler T and Quinn G, A Survey of International, Comparative and Regional Disability Law Reform,
~ cited above at note 19, p. 16.

29 Medical Examination of Young Persons (Industry) Convention, 1946, No. 77; Medical Examination of
Young Persons, (Non-Industrial Occupations) Convention, 1946, No. 78; Medical Examination of Young

Persons Recommendation. 1946, No. 79.
30 Employment Service Convention, 1948, No. 88; Employment Service Recommendation, 1948, No. 83.
31 Social Security (Minimum Standards) Convention, 1952, No. 102, Art. 35.
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persons with disability.”* The Recommendation built on key provisions of earlier
instruments in relation, for example, to mainstreaming of vocational training, equality of
opportunity, no discrimination in pay for equal work, and promotion of research.
Methods of widening employment opportunities for workers with disabilities, in close
cooperation with employers’ and workers’ organizations. included quotas, reserved
occupations. cfeatibn ~* cnoneratives and the establishment of sheltered workshops.

Abreast. 1LO Convention No. 111 and Recommendation No. 111 concerning
Discrimination in Employment and Occupation, which were adopted in 1958. outline
policies of non-discrimination in the promotion of equal opportunity and treatment in
employment.” Given ILO’slk’s previous attention to persons with disabilities, it is
somewhat surprising that disability was not specifically included in these particular
instruments as a prohibited ground of discrimination. Mindful of the effects of
technological change on jobs. ILO issued a Resolution in 1965 concerning techniques
employed by member States in the rehabilitation and training of persons with disability

for new forms of E:mployment.34

ILO’s continuing interest in workers with disabilities was reflected in the requirement in
Convention No. 128 (1967) that members should, under prescribed conditions,

(a) provide rehabilitation services designed to prepare a disabled person wherever -
possible tor the resumptios. of previous activity. or, if this is not possible, the most
suitable alternative gainful activity, having regard to aptitudes and capacity, and
(b) take measures to further the placement of disabled persons in suitable c°,1np1c)}/m(3111',.35
The determination of ILO to progress policy in vocational rehabilitation and to eliminate
all discrimination in relation to the employment of workers with disabilities was
evidenced in 1968 by a Resolution of the International Labor Conference concerning
disabled workers, requesting the Director General to carry out appropriate studies to

~ enable the Conference to consider the possible revision of the Vocational Rehabilitation

32 ILO, Vocational Rehabilitation and Employment of Disabled Persons, 1998
33 Discrimination (Employment and Occupation) Convention, 1958. No. 111; Discrimination (Employment
and Occupation) Recommendation. 1958. No. 111.

** Resolution concerning Vocational Rehabilitation of Disabled Persons, 1965

35 Invalidity. Old-Age and Survivors® Benefits, Convention, 1967, No. 128, Art. [3.
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(Disabled) Recommendation No. 99, 1955 (No. 99). or the possible adoption of a new
international instrument.’® In addition. ILO Convention No. 142 in 1975 called on
member States 1o dévelop comprehensive and coordinated policies and programs of
vocational guidance and vocational training, closely linked with employment. in
particular through public employment services. Systems of vocational guidance,

including continuing employment information, were 1o be extended to ensure that

comprehensive information and the broadest possible guidance would be available to all,

,i:__including persons with disabilities.}” Recommendation No. 150 in spelling out in

considerable detail how the provisions of Convention No. 142 should be effected

~articulates that “persons with disabilities should have access to mainstream vocational

guidance and vocational training programs provided for the general population or, where
this was not desirable, to specially adjusted programmes™ [and] “recommended [in
furtherance] that every effort should be made to educate the general public, employers
and workers on the need to provide persons with disabilities with guidance and training to
enable them to find suitable employment, on the adjustments in employment which some
of tl{em_ mighf require. and on the desirability of special support for them in their
employment. Persons with disabilities were, as far as possible, to be integrated into
productive life in a normal working environment.”*

Although ILO Resolution adopted on 24 June 1975 was short, it is particularly significant

. for a number of reasons.>? The Resolution acknowledged growing public recognition of

: the 'lfi'eed for special measures to integrate persons with disabilities into the community,

déplored the fact that too many persons with disabilities, the majority of whom lived in
developing countries, had very limited opportunity for work, and called on all public
authorities and employers’ and workers’ organizations to promote maximum
opportunities for persons with disabilities to perform, secure and retain suitable
employment . It called for a comprehensive campaign for vocational rehabilitation and

social integration of persons with disabilities.

36 Resolution concerning Disabled Workers, adopted 24 June 1968

37 Human Resources Development Convention, 1975 No. 142

38 Human Resources Development Recommendation, 1975, No. 150.

39 Resolution concerning Vocational Rehabilitation and Social Reintegration of Disabled or Handicapped
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It is claimed that Recommendation No. 99. which was not linked to a convention, played
a significant role in influencing national legislation and practice. The extent to which it
did so confirmed the Director-General’s comment in his 1964 Report to the effect that
while conventions lay down obligations, it is possible, in certain areas, ‘that a standard
which can be widely accepted may well be more effective in practice than obligations
which are unlikely to be equally widely assumed.*

o .IL(‘) adopted the Vocational Rehabilitation and Employment (Disabled Persons)
Convention No. 159 and Recommendation No. 168 in 1983. The Convention requires
member States. in accordance with national conditions. practice and possibilities. to
formulate. implement and periodically review a national policy on vocational
rehabilitation and employment of disabled persons. The emphasis on full participation is
reflectea 1 A.ticle 1 (2), “vhich describes the purpose of vocational rehabilitation as
being to enable a person with disability to secure, retain and advance in suitable
employment and “thereby to further such person’s integration or reintegration into
society”, The equality goal is captured in Article 4 of the Convention:

“The said policy shall be based on the principle of equal opportunity between disabled
workers and workers generally. Equality of opportunity and treatment for disabled men
_ andﬁévbmen workers shall be respected. Special positive measures aimed at effective
feq‘:li'éllity of opportunity and treatment between disabled workers and other workers shall
not be regarded as discriminating against other workers.” The Convention prescribes the
action to be taken at national level to implement the policy. It also reminds Members. as
did Recommendation No. 99 nearly thirty years previously, of the need. not only to
provide the relevant services. but to evaluate them with a view to their continual

improvement.

Dragging on its accentuation, ILO has made the equality theme run through

Recommendation No. 168:

- disabled persons should enjoy equality of opportunity and treatment in respect of access

to. retention of and advancement in employment which, wherever possible, corresponds
to their own choice and takes account of their individual suitability for such employment

(Article?);

« 40 1L0, Vocational Rehabilitation and Employment of Disabled Persons, 1998, p. 4
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- in providing vocational rehabilitation and employment assistance to disabled persons,
the principle of equality of opportunity and treatment for men and women workers should
be respected (Article 8):

- measures should be taken to promote employment opportunities for disabled workers
which conform to the employment and salary standards applicable to workers generally
(Article 10).

Article 160f the Recommendation reminds Members that such measures should include
the making of ‘reasonable adaptations to workplaces, job design. tools. machinery and
work organization” to facilitate training and employment. Given the increasing shift away
from the “medical” to the “social-constructionist” model which was then beginning to
take place at national as well as international level, the Recommendation is forthright in
stating that persons with disabilities should be informed “about their rights and

_opportunities in the employment field.”

2.2 The Role of the United Nations in the Normative Development of
the Employment Rights of Persons with Disabilities

2.2.1 International Instruments Pre-dating the Convention on the Rights
- of Persons with Disabilities

There can be little doubt that people with disabilities are covered by the Declaration, even
though ~* ~pecificairy wcutioned, as can be understood by the reading of the pre-
emptive proclamation of the UN General Assembly that makes the Declaration “a
common standard of achievement for all peoples...” the statement of Art. 1 that goes “all
human beings are born free and equal in dignity and rights...” and the provision of Art. 2
that states “Everyone is entitled to all the rights and freedoms set out in (the) Declaration.
without distinction of any kind. such as race, color, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.” In addition to the
ahove-cited provisions, the following Articles give us a chink of the inclusion of the
employment rights of persons with disabilities.

Article 23 (1) on the right to work, to free choice of employment. to just and favorable

conditions of work and to protection against employment; Article 23 (2) on the right to
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equal pay for equal work: Article 23 (3) on the right of everyone who works to just and
favorable remuneration ensuring for self and family an existence worthy of human
dignity and supplemented, if necessary. by other means of social protection: Article 25

_ % (1) on the right to a standard of living adequate for the health and well-being of self and

\ family, = ' ling foou, clotning, housing and medical care and necessary social services,
and the right to security in the event of ... disability ..... or other lack of livelihood in

circumstances beyond control.
On top of these. the attainment of some specific provisions, such as the principle of non-
discrimination. to the status of customary international law makes them binding on all
- States."’
Together with the UDHR, the International Covenant on Economic, Social and Cultural
Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICCPR).
- embody the rights provided for in the Declaration. For instance, Art. 6 of the ICESCR
contains a number of important provisions relating to work and equal employment
opportunity. This article goes stating that “States Parties recognize the right to work,
which includes the right of everyone to the opportunity to gain his living by work which
~ he freely chooses or accepts, and-will take appropriate stéps”. inter alia, “technical and
ji 1 vocationai guidance and fra’ning programmes, policies and techniques to achicve steady
economic. social and cultural development and full and productive employment under
conditions safeguarding fundamental political and economic freedoms to the individual,”
Article 7. in addition. provides that the “States Parties... recognize the right of everyone
to the enjoyment of just and favorable conditions of work which ensure™, in particular:
: Fé%i;'wages and equal remuneration for work of equal value without distinction of any
 kind;
A decent living for themselves and their families;
Safe and healthy working conditions;

Equal opportunity for everyone to be promoted in his employment to an appropriate

cited above at note 28.
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higher level. subject to no considerations other than those of seniority and

o

42
competence. ...

Although the ICCPR contains no specific provisions on employment, it does include an

important safeguard against discrimination:

All persons are equal before the law and are entitled without any discrimination to the
equal protection of the law. In this respect, the law shall prohibit any discrimination and
~ guarantee to all persons equal and effective protection against discrimination on any
. grbund such as race. color, sex. language, religion, political or other opinion, national or

~ social origin, property, birth or other status.

By way of filling the gap created by the exclusion of persons with disabilities from the
conventions. UN Committee on Economic, Social and Cultural Rights. in its General
Comment No. 5. 1994 recounted that although disability is not explicitly included in

either Covenant among the prohibited grounds of discrimination, it is encompassed by

the term “or other status.”**

_The first major instrument in the field of disability was the UN Declaration of the Rights
“ of Mentally Retarded Persons to be adopted as resolution 2856 (XXVI) of 20 December
1971 Article 1 of the Declaration that reads "The mentally retarded person has, to the
max1mum degree of feasibility, the same rights as other human beings" was a significant
achievement at that time. The recognition of their rights was a step forward, But the
unfortunate inclusion of the phrase "to the maximum degree of feasibility" certainly
diminish its value. The Declaration gives a right to employment for persons with mental

retardation under Article 3 that goes: “He has a right to perform productive work or to

12| ernational Covenant on Economic, Social and Cultural Rights, Adopted and opened for signature,
ratification and accession by General Assembly resolution 22004 (XX1), 1966, entry into force, 1976, Art.

/3.

13 International Covenant on Civil and Political Rights, A dopted and opened for signature, ratification
and accession by General Assembly resolution 22004 (XXI), 1966, entry into force, 1976, Art. 2.

io44 General Comment No. 5, Persons with disabilities. 1994, adopted at the Eleventh session of the UN Committee on
Economic, Social and Cultural Rights.
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engage in any other meaningful occupation to the fullest possible extent of his

.~ capabilities.”

" The UN General Assembly. on the ninth of December 1975, Proclaimed resolution
3447 (XXX, as a Declaration on the Rights of Disabled Persons. The Declaration, the
second major disability specific resolution, affirmed under Art. 4 that disabled persons
had the same civil and political rights as other people, as well as the right to, inter alia,
education. vocational training, counseling and placement services, the right to secure and
retain employment or to engage in a useful, productive and remunerative occupation.
Furthermor= the Dedlwiati. n proclaimed that these rights were for all persons with
disability without discrimination on the basis of sex or other grounds. It addresses social
aspects in its Article 2, which says: “Disabled persons are entitled to have their special

needs taken into consideration at all stages of economic and social planning.”

; ‘The Standard Rules on the Equalization of Opportunities for Persons with Disabilities
: that stands out amongst the preponderant human rights instruments in the protection of
the rights of persons with disabilities and adopted by the United Nations General
Aésembly on 20 December 1993 were described, under its preamble, as follows:
Although these Rules are not compulsory, they can become international customary rules
,when they are applied by a great number of States with the intention of respecting a rule
'~ in international law. They imply a strong moral and political commitment on behalf of
States to take action for the equalization of opportunities. Important principles for
responsibility, rz‘lction_-'md r‘mperatioﬁ are indicated. Areas of decisive importance for the
quality of life and for the achievement of full participation and equality are pointed out.
These Rules offer an instrument for policy-making and action to persons with disabilities
and their organizations. They provide a basis for technical and economic cooperation
among States, the United Nations and other international organizations.

Of the 22 Rules that range from Awareness-raising to International Cooperation, Rule 7
covers employment and goes as follows:

“States should recognize the principle that persons with disabilities must be empowered
td exercise their human rights, particularly in the field of employment. In both rural and

urban areas they must have equal opportunities for productive and gainful employment in
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the labor market. In particular, laws and regulations in the employment field must not
discriminate against persons with disabilities and must not raise obstacles to their
employment. In addition, states should actively support the integration of persons with
disabilities into open employment through a variety of measures, such as vocational
training. incentive-oriented quota schemes, reserved or designated employment. loans or
grants for small business, exclusive contracts or priority production rights. tax
: CONCessiuLs. ¢ ntract comp'iance or other technical or financial assistance to enterprises
employing workers with disabilities. States should also encourage employers to make

reasonable adjustments to accommodate persons with disabilities.”

In addition to the above-cited human rights instruments prepared under the auspices of
the United Nations, the Vienna Declaration and Program of Action, adopted by the World
Conference on Human Rights on 25 June 1993, reinforced the fact that all human rights
" are universal, indivisible, interdependent and interrelated. Article 22 of the Declaration
noted that “special attention needs to be paid to ensuring non-discrimination, and the
equal enjoyment of all human rights and fundamental freedoms by disabled persons,
including their active participation in all aspects of society.” Article 64 emphasized that
“persons with disabilities should be guaranteed equal opportunity through the elimination
of all socially determined barriers, be they physical, financial, social or psychological,

which exclude or restrict fui' participation in society.”

2.2.2 The UN Convention on the Right of Persons with Disabilities
(CRPD) |

..Developed against a backdrop of unprecedented challenges in the international
- én\}i'foﬁment, which impacted in aggravatéd ways on persons with disability, such as the
11 September 2001 terrorist attacks on the United States of America, wars in Iraq, Israel-
Palestine and Lebanon, the Asian Tsunami. severe earthquakes in south Asia, hurricanes
Katrina and Rita and the incessant civil wars in Africa, the Convention on the Rights of

Persons with Disabilities (CRPD) and an associated Optional Protocol (CRPD Optional

Protocol). a Convention with greater importance and a ground breaking effort in the quest




for the respect of the employment rights of persons with disabilities, has come to its dawn
On the 13th of December 2006 by the General Assembly (GA) of the United Nations
(UN). - |

The international community has received the CRPD with unprecedented early

enthusiasm. Eighty-one states and the European Union™ signed the CRPD at its opening
ceremony on 30 March 2007-—the highest number of opening signatures recorded for any
human rights treaty.*® Forty-four states also signed the Optional Protocol. As at the end of
December 2007, 120 states had signed the CRPD and 67 states had signed its Optional

~ Protocol.”’

The formulation of the CRPD has been hailed as a great landmark in the struggle to
reframe the needs and concerns of persons with disability in terms of human rights. The
Secretary-General of the United Nations, noting that the date of the CRPD's adoption fell,
- in the Western Christian calendar, on the day of St Lucy, patron saint of blindness and
light, claimed that it heralded the ‘dawn of a new era-—an era in which disabled people
will no longer have to endure the discriminatory practices and attitudes that have been
permittca . prevail for all roo long’.*® The President of the European Disability Forum,
speaking for the International Disability Caucus (IDC)," returned to the metaphor of
light emerging from darkness at the CRPD's Signature Opening Ceremony, quoting
Bertolt Brecht:

Some there are who live in darkness

45; The CRPD and its Optional Protocol are the first UN human rights treaties to be signed by the European Union.
Under Article 44 of the CRPD and Article 12 of its Optional Protocol the European Union may act on behalf of its
members in relation to the treaties to the extent of its mandate. which must be the subject of a formal declaration,
. deposited with the Secretary-General. While ‘the European Union may also ratify the treaties, only the direct
- ratifications of its member States count towards the treaties coming into force.

46 Kofi A. Annan, The Status of the Convention on the Rights of Persons with Disabilities and the Optional Protocol,

(14 August 2007, A/62/230. at para. 4. available at:

hitp//www.ohchr.org/english/issues/disabilitv/does/A.62,230.en.doc. accessed 13 November 2008).

a7 - il RN . . . . ‘ N
hitp://www.un.org/disabilities countries.asp?navid=12&pid=1606 [last accessed 13 November 2007].

% Kofi A. Annan, Secretary General Hails Adoption of Landmark Convention on Rights of People with
Disabilities 13— December 2006, - SG/SM/10797,  HR/4911, L/T/4400, available  at:

httpe//www o org/News, . s A 25/2006/sgsm 10797.doce.him [last accessed 13 November 2007].

49 The International Disability Caucus was a coalition of international, regional and national non-
government organisations (principally disabled peoples’ organisations) accredited as observers to the GA
Ad Hoc Committee responsible for the development of the CRPD. It claimed a participating membership of
more than 70 such organisations
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While the others live in light
We see those who live in daylight
Those in the darkness out of sight.

o . . . . ‘o 5
This is a convention to bring those in darkness into light.™

. Re-iterating the claim made many times by national and non-government delegations in

= thé course of CRPD negotiations, Ambassador MacKay, Chairman of the Ad Hoc

Committee that developed the CRPD text, characterized the CRPD as embodying a
‘paradigm shift” away from a social welfare response to disability to a rights-based
approach.’’ The UN High Commissioner for Human Rights has also characterized the
CRPD as enshrining this paradigm shift in attitudes. She has conceptualized the CRPD as
rejecting the “view of persons with disabilities as objects of charity, medical treatment
and social protection” and as affirming persons with disability as ‘subjects of rights, able

to claim those 1ights as active members of society’.

Textually speaking, the CRPD comprises of a Preamble and 50 Articles and its Optional
Protocol comprises 18 Articles. This Convention is the densest exposition of human
rights by the UN to date. In part as a response to this density, the CRPD is also the first
:Unlit_'ﬁdNations human rights convention to contain titles for each Article as an aid to its

accessibility.

The Preamble to the CRPD is detailed. comprising of 25 paragraphs (a to y). Though a
preamble to a document does not contain binding legal obligations, “it, unarguably, may
contain many elements that will play an important role in the interpretation of the

52

- document.

" Rose..... y Kayess and Phillip French, “Out of Darkness into Light? Introducing
the Convention on the Rights of Persons with Disabilities” (2008) Human Rights L.
Rev., vol. 8, No. 1, pp. 1 - 34.

& Don, MacKay, From Vision to Action: The Road to Implementation of the Convention on the Rights of
Persons  with Disabilities New York, 30 March 2007, available at:
http://www.un.ore/disabilities/default.asp?id=160 [accessed 13 June 2008).

*2 Vienna Convention on the Law of Treaties, 1969, Art. 13, 1155 UNTS 31.
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Having given the general points regarding the tex't and the preambular parts of the
- Convention, thence. the researcher will dwell a little on the States Parties Obligations
; eménating from the CRPD in the subsequent sections. However, before immersing me in
_‘ to the discussion of the obligations envisaged under the CRPD, it will be tried to give a
- chink on the human rights obligations that sprung from the international human righ

j - law in the following sub-sections briefly.

2.2.2.1 The Human Rights Obligations of States Parties

International human r;:g“fﬁ "onventidns, covenants, and protocols that are issued under
- the auspices of the United Nations Charter give rise to different types of obligations on
the part of state depending on the nature of the rights guaranteed, on the problems that it
was meant to overcome or to prevent. These obligations are subject to general
classifications depending on the types of duties imposed on states. . The distinction
- between positive and negative duties is one of such categorizations. “Negative duties

impq'se an obligation on the part of states not to interfere in the enjoyment of the rights.

-.Thus, all the state is required to do is refraining from interfering. Positive duties, on the

cher -hanjd. impose on states the duty of taking positive measures to ensure the realization

2 of the rights. Noninterference in the enjoyment of rights, thus, does not suffice to
discharge the obligation of a state. The state is required to take specific measures to
ensure the enjoyment of the Rights. . It is questionable, however, which of the rights
involve just negative duties due to the fact that most rights. which initially were assumed

- to entai! ~'v negative dulic..-have come to be understood as requiring positive measures

; through time.”

The other way of categorizing obligations of states under human rights treaties is between

that of conduct and result. “Obligation of conduct requires states to act in a certain

manner with the aim of achieving a certain end. However, such an obligation does not

- strictly obligate states to bring about a certain result. So long as the state is acting
@di?li_géntly in the manner requested by the convention, it will be considered, as;having :

dis—c'har'ged its ob]igations.;despite the end the treéty' aspires to achieve has not been

53 Rebecca J. cook, State accountability under the CEDAW, in Rebecca J. cook (ed.): Human rights of
women : National and International perspective (1994), p.232
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Jlized. On the contrary, obligation of result gives states the liberty to choose the manner
achieving a certain end. But. it requires states to achieve a specified result.™

\e of such classifications, but which has been gradually become accepted in principle is
hat is commonly referred as “tripartite typology of states obligations™, i.e.. obligation to

spect, protect and fulfill all human rights. 9
2.2.7 " Dbligaiion io-Respect Human Rights

1e obligation to respect human rights refers to the obligation of states to refrain from
tervention.”® In this respect, states shall refrain from directly infringing human rights,
ov:ded such intervention is not admissible under any relevant and justifiable legal
nitations and reservation clauses.”’ This obhgatlon corresponds more closely to the
ditional conservative view, which argues that the obligation of the state is to abstain or
ands off from arbitrary intervention on the freedom and autonomy of the individual so
to provide a shield for individuals from unjust interference by political authorities.”®
oth categories of rights have this negative dimension in a sense that they require the
ate to fespect the autonomy of the individual in the exercise of his rights. For instance,
s per Art. 2(1) of the ICCPR each state party undertakes to respect and ensure all
dividuals rights recognized in the convention without discrimination of any kind.
ceordi~ ' the “respect” vbligations of the state in relation to the right to life entail
fraining from extra-judicial killing. Similarly, Art.2 (2) of ICESCR obliges states to
ader take guarantee the rights enunciated in the convention be exercised without
scrimination of any ground. Accordingly, it can be argued that the state has a duty not

smolish individual house without justifiable and relevant legal ground.

| Ibid

5 Martin Scheinin, Women’ Economic and social rights as human Rights, in Lauri Hannikainen and eev nykanen (ed.),
sw {rends in discrimination law-international perspectives, vol., 3,n0.1,1999,p.13 as quoted by Kidist Alemu
nforcement of CEDAW in Ethiopia, in light of state obligations, University of Luud, Faculty of Law(un
iblished),2002,p.14

5 Guy Good Win Gill, Obligation of conduct and obligation of result”in p.Alston and k. Tomasevsky (eds.) The Right

 Food, (1984),p. 112




Thus. the duty to respect obliges state and the government machineries to refrain from
arbitrarv intervention on the enjoyment of human rights and fundamental freedoms;

otherwise performing such acts constitutes violation of human rights of individuals.

2.2.2.1.2 Obligation to Protect Human Rights

The obligation to protect human rights refers to the state’s duty to protect against and to

prevent individual’s rights from unjust interferences from or violation of individual’s

rights by others including state actors.” This is what is commonly known as more of
‘p(.)‘sit'i've obligations of states, i.e., to take active measures to wards the effective
] énjoyment of the rights. This include the obligations to create normative systems as well
as institutions like courts to prevent violation of rights that enable individuals to enjoy
their protected rights with out interference from others and to provide remedy in cases of
violation.”’ That is why several international human rights conventions make explicit the
state’s duty to protect against and to prevent violations of individual rights. When
violation of individuals occurs- for example, Art.2 (3) of ICCPR obliges states to ensure
auy pCI‘T;"‘“ whose riguc s vavlated to have an effective remedy determined by competent

organ of the state.

2.2.2.1.3 Obligation to Fulfill

Tk}B obligation to fulfill human rightgéefers another positive obligation of state’s to take
pcis;_it'ive measures which includes legislative, administrative, judicial and practical
 measures necessary to ensure that the rights in question are implemented to the national
societies to the greatest extent possible.’’ This with out doubt raises the question of
resources and this is the place where states try to escape responsibility on the ground that
their meager resources are not sufficient to live up to their obligation. These

predominantly is justified by other issues, the issue of state priority (political program,

“1d., p.23?

%9 Guy Good Win Gill, Obligation of conduct and obligation of result Cited above at note 108 p.15.

61 Ibid.
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distributior ol existing I'Sb\)Lrl]'CGS). issues of economic reasonablness. current social
development, and measures of progressive realization of human rights.”" This in effect
has created an endless debate whether actual non-compliance with the positive obligation
to fulfill is no longer justifiable. and therefore constitutes a violation of the human right

in question since several factors have been taken in to consideration and to be weighed.

2.2.2.2 The Human Rights Obligations of States Parties under the
CRPD

As a groundbreaking Convention in the protection of the right of persons with
disabilities. the CRPD imposes obligations on the States Parties to the Convention. In the
following sub-sections. the nature of the obligations will be considered.

Before starting the consideration of the states’ obligations, it demands me to set the
principl=c ~on which wie Convention has rested. In this respect, Article 3 has confirmed
that “Respect for inherent dignity, individual autonomy including the freedom to make
one’s own choices, and independence of persons”, “Non-discrimination”, “Full and
effective participation and inclusion in society”, “Respect for difference and acceptance
of persons with disabilities as part of human diversity and humanity”, “Equality of
opportunity”. “Accessibility”, “Equality between men and women” and “Respect for the
evolving capacities of children with disabilities and respect for the right of children with
 disabilities to preserve their identities.”

l  Articles 4 to 9 contain overarching or crosscutting principles and measures to be applied
in all aspects of the implementation of the convention. Article 4 sets out the general
obligations states assume on ratification or accession to the CRPD. This includes, for
example. the obligation to incorporate the terms of the convention into national laws,
policies and programs, and to repeal national laws that are inconsistent with the
convent..... \rticles 6 and - require states to implement the CRPD in a manner that will
ensure that women and children with disability are able to exercise and enjoy their human
rights and fundamental freedoms on an equal basis with men and other children
respectively. These gender and age equality measures are reinforced in the CRPD's

Preamble and in a number of provisions containing specific obligations.
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Articles 8 and 9 present what are undoubtedly two of the greatest challenges to the
_international community. Article 8 requires states to promote a fundamental change in
' sO?cieftal attitudes, by fostering respect for the rights and dignity of persons with disability
. and by combating stereotypes and prejudice. Aﬂicfe O requires states to ensure that the

‘environment’ is accessible to persons with disability so that they may live independently
and participate fully in all aspects of life. It is important to observe that the environment
is very broadly conceptualized, and not only includes built structures, but also
transportation, information and communications (including the Internet). The Article also
specifically adverts to a principle of geographic equity, requiring equivalent levels of
environmental accessﬁgility in both urban and rural areas. The principle of geographic
equity also underpins a number of the CRPD's economic, social and cultural rights.

Articles 24 to 28 and Article 30 are based in economic, social and cultural rights. These

Articles place over-riding emphasis on inclusion and participation by persons with

disability in the mainstream education system and labor market, supported by the

duommodations and other positive measures required by persons with disability to
l*fehliié ‘éhese rights. The right to health is particularly directed towards ensuring that
:'pérsons with disability enjoy non-discriminatory access to comprehensive general and
] sp.ecialist health services in the local communities in which they live. Article 26 extends
- the traditional rights to health, work, education and social security to the right to
 habilitation and rehabilitation, which features for the first time in a core United Nations

~ human rights treaty. It is directed to ensuring that persons with disability have access to

developmental learning and rehabilitation programmes that will enable them to develop

(or recoven) their nL..sini.m potential. Again, the emphasis is on inclusion and

participation of persons with disability in the community both during the process of

habilitation and rehabilitation and as an outcome of it.

- Generally, if the CRPD is appraised in the light of the principal classification of States’

. obligations (the tripartite obligations), States parties are expected, to_respect, protect and

7 fulfill the rights of persons with disabilities for the accomplishment of full and successful

~_life of those vulnerable groups of the society
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Leaving aside the discussions on the general points concerning the CRPD, I will try to
focus on the employment rights of persons with disabilities as incorporated under the
CRPD. ArticT;i? (1) recognizég -‘;t};; right of I;J—ersons with disabilities to work, on an
equal basis with others which includes the right to the opportunity to gain a living by
work freely chosen or accepted in a labor market and work environment that is open,
inclusive and accessible to persons with disabilities.” The second limb of Article 27
makes ¢l that “Stacws Faides shall safeguard and promote the realization of the right to
work by taking appropriate steps through legislation.” The legislative measures should be
directed towards the “Prohibit[ion] of discrimination on the basis of disability with regard
to all matters concerning all forms of employment, including conditions of recruitment,
hiring and employment, continuance of employment, career advancement and safe and
~ healthy working conditions.” Moreover, these measures should “Protect the rights of
- persons with disabilities, on an equal basis with others, to just and favorable conditions of
work, including equal opportunities and equal remuneration for work of equal value, safe
- and healthy working conditions, including protection from harassment. and the redress of
griévances."

[t is thought that the legislative measures should “Ensure that persons with disabilities are
able to exercise their labor and trade union rights on an equal basis with others.” They
have to “Enable persons with disabilities to have effective access to general technical and
vocatior: ' iidance programmes, placement services and vocational and continuing
- training” that would “Promote employment opportunities and career advancement for
persons with disabilities in the labor market, as well as assistance in finding, obtaining,
maintaining and returning to employment.” In furtherance, governments are expected to

“Employ persons with disabilities in the public sector and “Promote the employment of

. persons with disabilities in the private sector through appropriate policies and measures,

~ which may include affirmative action programmes, incentives and other measures.” More
importantly, States Parties should “Ensure that reasonable accommodation is provided to

persons with disabilities in the workplace.”



2.3 Regional Normative Development of the Employment Right of
Persons with Disabilities

Regional treaties have also been used as mechanisms to enforce human rights protection
for peopic ~ih disabilitie- The instances of such regional conventions include the
American Convention on Human Rights (1969), the European Convention on Human
Rights and Fundamental Freedoms (1950), the European Social Charter, the African
Charter of Human and Peoples’ Rights, African Charter on the Right and Welfare of the
Child and, more recently, the Charter of Fundamental Rights of the European Union.*

_ Convention on the Elimination of All Forms of Discrimination and the first binding
: hﬁmﬁn rights treaty on disability. Further, on January 29, 2003, the Parliamentary
Assembly of the Council of Europe adopted Recommendation 1592 (2003), entitled
"Towards Full Social Inclusion of Persons with Disabilities."™ This Recommendation
- provides:

The Assembly notes with satisfaction that in certain member states policies concerning
people with disabilities have been gradually evolving over the last decade from an

"

institutional - approach. considering people with disabilities as "patients", to a more
holistic approzch viewing tiem as "citizens." who have a right to individual support and

. . 64
self-determination.”

The Recommendation goes on to state:
The right to receive support and assistance, although essential to improving the quality
of life of people with disabilities, is not enough. Guaranteeing access to equal political,

social, economic and cultural rights should be a common political objective for the next

- 62 American Convention on Human Rights, opened for signature Nov. 22, 1969, entered into force July

18,1978, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123.

o Degener & Quinn, A Survey of International, Comparative and Regional Disability Law Reform,

cited above at note 35.

64 Towards Full Social Inclusion ol Persons with Disabilities Recommendation. 2003, Recommendation No. 1392,
(Doc. 9632).



decade. 1wl “tatus. incluson, full citizenship. and the right to choose should be further
promoted and implemented.®®

Predating the above instruments, the best-known Council of Europe Recommendation
concerning people with disabilities was adopted by the Committee of Ministers in 1992.
“A Coherent Policy for the Rehabilitation of People with Disabilities” is more
comprehensive than the title might suggest. In fact, its sub-title ‘A model rehabilitation
2 an;d integration program for national authorities’ is probably a more useful description of
the document. which includes detailed sections on prevention and health education.
 education. vocational guidance and training, employment, social integration and
environment, social. economic and legal protection, personnel training, information,
statistics and research.®®

In the continuum, the European Commission, in a social policy White Paper published in
1994 while acknowledging that there was a need to build the fundamental right to equal
opportuliiucs irto European 'nion policies, said in part,

“it would ensure, through appropriate mechanisms, that the needs of disabled people were
taken into account in relevant legislation programmes and initiatives, ... prepare an
appropriate instrument endorsing the UN Standard Rules on the Equalization of
- Opportunities for Persons with Disabilities and promised to prepare a code of good
7 pracnce in relation to its own personnel policies and practices on employing persons with
* disabilities.™”

| To add. in December 1996, the EU Social Council adopted a Resolution which
reaffirmed the commitment of the member States to the principles and values that
underlie the UN Standard Rules. the ideas underlying the Council of Europe’s 1992
Resolution on a coherent policy for the rehabilitation of persons with disabilities. the
principle of equality of opportunity in the development of comprehensive policies in the

field of rehabilitation and the principle of avoiding or eliminating any form of negative

discrimination un the grouna. of di sability.®

65 Ibid.
66 1d. at para. 3.

cited above at note 28.

68 Ibid
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Africa and the Asia-Pacific regions have also tried to enact laws and programmes for the
betterment of the right of persons with disabilities for employment. For instance, in
. December 1992, the meeting to launch the Decade of Asia and Pacific region adopted the
~ Proclamation on the Full Participation and Equality of People with Disabilities in the

Asian and Pacific Region and the Agenda for Action for the Asian and Pacific Decade of
- Disabled Persons, 1993-2002. In April 1993, the Commission adopted the Proclamation
] and Agenda for Action one of the major policy categories being training and
Employment.®”” The African region has come up with a charter that recognized the right
of children with disabilities under Art. 23 thereby facilitating their rehabilitation and
education among others. However, there is no specific provision dealing with the
employiuce. rizht of persors with disabilities excepting the equality protection clause of

the charter.

2.4 Development of Disability Specific Domestic Employment
Legislations

i In addition to the efforts of ILO, the UN, and regional human rights systems, various
countries have issued disability specific laws with the principal target of equalizing
‘;Ljefrsons with disabilities with non-disabled persons in the social, political, economic and
. cultural life. For instance, United States, Canada, and Spain were the first countries in the
world to enact laws prohibiting discrimination against people with disabilities.”’ The
United Kingdom, Sweden, Israel, and Australia have also enacted comprehensive anti-
discrimination laws designed to promote the integration of people with disabilities into all
aspects " ‘heir respective sucieties.”’ Almost all of the Latin American countries have

enacted laws that create equal opportunities for persons with disabilities. Moreover, some

7% Arlene S. Kanter, “The Globalization of Disability Rights Law” (2003) Syracuse Journal of
~International Law and Commerce, vol. 30, pp. 241-69.
71 1d., FN 34.
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. Aftican countries including Ghana, Malawi, Ethiopia, South Africa, Namibia, Zambia,
Zﬁnbabwe and Gambia have come up with discrimination protection laws.”

The undeniable characters of the laws that have been enacted throughout the world in the
past decade differ greatly in structure, scope, and coverage. Not only does the legal
structure differ in these various laws, but the definition of disability varies from country
to country as well. Considering that disability, as discussed above, may be seen as a
social construct dependent upon the environment in which it arises. it is not surprising
that ther = »o worldwide consensus regarding who is considered disabled and entitled to
a law's protections--and who is not. Different countries will and do have different views
as to which human conditions qualify within the definition of disability. The vast
majority of countries do not even define the categories of individuals covered by their
countries' laws.” Further, a few countries, define disability broadly to include people
who are "regarded" as disabled, as well as those with drug and/or alcohol addiction.™

; hli addition to variation in the law's definitions of disability, these laws also differ in their
scbpe and coverage. Four countries limit their respective laws' coverage to one area, such
as employment, education, or access to public services.”” At least five other countries,
however, provide comprehensive protections in many spheres of life, including
erhployment_, public accommodations, education and access to government services.
Other countries choose instead to include only general statements against discrimination
without specifying the setting in which such discrimination is prohibited. However, the
most co.. . aensive disabifity discrimination laws seek to protect people with disabilities
in a wide range of daily life activities including housing, access to goods and services.

and transportation.”®

" Stanley Herr. “Reforming Disability Nondiscrimination Laws: A Comparative Perspective.” (2002) 36 U. Mich.J.L.
Reform 305. pp. 319-322.

3 Arlene S. Kanter, THE GLOBALIZATION OF DISABILITY RIGHTS LAW, cited above at
note 73.

" Ibid.

3 Ibid., FN. 34.

7 Ibid., FN. 35.
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:_Sdme countries' laws also recognize the importance of providing specific civil remedies
and enforcement mechanisms.”” Twelve countries, for example, include specific
requirements for reasonable accommodations in their disability discrimination laws.”®
However. only four countries appear to provide a private right of action for violations of
the anti A*~~+imination piusisions of their laws.” Twenty-nine countries fail to specify
any remedies whatsoever in their laws.?” For example, in Ghana, the law states that there
should be no differential treatment of people with disabilities, but the law includes no
mechanisms whatsoever for enforcement of this guarantee.®' The most comprehensive

laws, however, include specific injunctive, declaratory and/or judicial remedies,

ncluding money damages to victims of disability discrimination.*

\ FIET b i i iteE
ome E. Bickenbach’, The ADA v. the Canadian Chartér of Rights, in Americans with Disabilities,

;ISIbid.
1d.. p. 25.

80 Arlene S. Kanter, THE GLOBALIZATION OF DISABILITY RIGHTS LAW. cited above at
note 73.

81 Ibid.
82 1d7FN. 0.
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Chapter Three:

Legislative Framework on the Employment Right of Persons

with Disabilities in Ethiopia

Having discussed the part assumed by the International Labor Organization, the United

h Nétiéns Organization and the regional organizations in the development of the normative

standards of the employment rights of persons with disabilities, the author believes, as
.j' uﬁderstood by the reading of the previous chapters, that international norms concerning
| disability are useful for setting common standards and need to be appropriately reflected
m policies and programs that Are one of the most effective means of bringing about
. social change and ameliorating the status of persons with disabilities. The other point that
transpired from the reading of the previous chapters is that it is the duty of states to
perfect opportunities for percons with disabilities to obtain satisfaction of those needs that
are recognized in the human rights instruments, which cannot be secured by personal
efforts. To this end. states must adopt certain legislative, administrative and judicial
practices that are consistent with their constitutional processes to give effect to the
. obligations, which they undertake to implement and ensure that persons with disabilities

: ‘wh_ose rights or freedoms are violated have an effective remedy justifiable before

md'ependént and impartial tribunals. The concern of the following two chapters is,
 therefore, to consider the legislative, institutional and policy frameworks of Ethiopia with
regard to the employment rights of persons with disability. Precedence will be taken by

- the consideration of the constitution.

3.1 The Constitution

"Constitution"-—like nation, state, democracy, and sovereignty—is one of the central

icons and vne of the mos: ambivalent ideological structures in the pool of cultural
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representations of modernity.”™ It is agreed on the notion of constitution as a higher or
supreme law. Highness is ascertained, technically, “by the systematic ranking of
constitutional norms at the top of the legal hierarchy, above the ordinary laws, and by the
methodological rule that laws have to be interpreted in conformity with the
constitution.™" it can also be “‘underscored by the language of the document, thereby
cﬁargcterizing its substantive content as consisting of inalienable sacred and natural rights

or "humble obligations" and "lofty duties."®® So to say, the highness of

The FDRE constitution is guaranteed under Art. 9 (1) that reads, “The Constitution is the
supreme law of the land. Any law, customary practice or a decision of an organ of state
or a public official which contravenes this Constitution shall be of no effect.” Beyond the
incorporation of an elaborate list of fundamental rights and freedoms under chapter three,
the constitution makes “ali international human rights treaties ratified by Ethiopia, an
integral part of the law of the land.”® The Transitional Government of Ethiopia. ratifying
ILO’s Convention concerning Vocational Rehabilitation and Employment (Disabled
Persons) No. 159 (1983) in 1991, The International Covenants on Economic, Social and
cultural Rights and the Civil and Political Rights on the 11th of Jun 1993, made them an

ntegral part of the laws of Ethiopia.’

The‘position of persons with disabilities is placed in constitutional documents in three
forms, as traced from the writing of Workie Taye. He retorts:

First, they provide for provisions, which are aimed at achieving the purpose of
prohibiting discrimination among the society in general. Second, they contain statements
to the effect that every right and duty enshrined in the constitution applies to persons with

disabilities, stating that discrimination is prohibited. Third. they incorporate specific

% Giinter Frankenberg, “Comparing constitutions: Ideas, ideals, and ideology —toward a
layered narrative,” Int. Jnl. of Constitutional Law, Vol. 4, No. 3, note 33.

8 Ibid.

85 Ibid.
86 Constitution of the Federal Democratic Republic of Ethiopia, 1995, Proc. No. I, Year 1, No. 1, Art. 9 (4).

87 Http://www.ethiopar.net



* provisions, which address disability matters without derogating principle of equality. with
respect to other constitutional provisions.**

The FDRE constitution falls under the first category. It guarantees the equality of all
persons indiscriminately under Art. 25. A glimpse reading of the provision divulges the
failure of the constitution to give an explicit recognition of the equality of persons with
disabilities. A writer on the making of constitution and the entrenchment of the rights of
persons with disabilities in to constitutional documents recounted to this effect as
follows:

"To fail to prohibit discrimination on the grounds of disability in any constitutionally
entrenched Charter of Righs and Freedoms which does prohibit discrimination on the
grounds of race, national or ethnic origin, color, religion, sex or age is tantamount to
rejecting the fundamental humanity of disabled [persons]."*’

The provision by containing an inexhaustive listing, as can be collected from the catch-all
phrase “other status™, makes the above assumption a mere rhetoric. However, it is not
* lock, stock and barrel clear what other grounds are covered in addition to those
; ‘unequivocally mentioned. In congruence with the writings of Thornberry, the
_utjmentioned grounds must logically be “materially similar with those listed, that is.
'di?Sfihctibns unrelated to an individual’s merit. abilities or efforts.”” Adopting such a
definition may not qualify for our purpose because there is no such a word that denotes
the necessity of the existence of material similarity. Therefore, it would be safer to adopt
the observation of Scheinin and Krause, namely, “many grounds explicitly mentioned
relate to inborn characteristics or

Other factors béyond the free choice of the affected person, which may be relevant in the

interpretation of what constitutes “other status” under said Article,””'

o Waorkie Taye, Comparative Study on the Legal Status of Disabled Persons with Particular Reference to Ethiopia

S (1997. Unpublished. Kennedy Library. Addis Ababa University.), p. 29.

4 Yvonne Peters, “Twenty Years of Litigating for Disability Equality Rights: Has it Made a Difference?” 2004
http://www.ccdonline.ca/publications/20yrs/20yrs.htm - 123k

90 Patric Thornberry. International Law and the Rights of Minorities, Oxford (1991), p. 281.
91 Scheinin & Krause, The Right not 1o be discriminated Against: The Case of Social Security, Orlin &
Scheinin (2000), p. 256.



In any case, it is the opinion of the author that the constitution should be amended to
expressly include disability as one of the basis of discrimination bearing in mind the
supremacy of the Constitution over the other legislations.

Meanwhile, the Constitution imposes an obligation on the State to, “within its available

means, allocate resources to provide rehabilitation and assistance to the physically and

mentally disabled.”* If nothing else. this article is a big step ahead in terms of shielding
) g g step g

and proppinug u.p the rights *"ijersons with disabilities. despite the fact that it lays a hand

on only part of the problem in view of the fact that it does not specifically oblige the State

to provide equal employment opportunities and does not rule out employment related
discrimination against persons with disabilities. To add insult on injury, Article 42 of the

- constitution whose concern is labor related rights even does not mention the right of

q:§§ns with disability to equal employment opportunities.
3.2 The Labor and Federal Civil Service Proclamations

The Federal Civil Servant Proclamation Proc. No. 515/2007 under Art. 13 (1) prohibits
discrimination on various grounds, inter alia, based on disability. It provides “there shall
be no discrimination among jobs seekers or civil servants in filling vacancies because of
their ... disability.” In fact, in recruitment, promotion and deployment preference shall be

given tn “randidate. wiil,

disability, having equal or close scores to those other
candidates.” There would be no problems were the persons with disability score equal
point with a person without disability. The point is what the phrase “close scores,” mean.
The consultation of Directive for the Recruitment of Civil Servants of 2000 E.C. issued
under the auspices of the Federal Civil Service Agency provides the following under

*Para. 6 (1) (a):
Preference shall be given to persons guaranteed affirmative action (women), persons with
disability and members of minority nationalities having lower representation in the

institution to a person if they score at least not less than three per cent to that of the latter

respectively.

FDRE Const., cited at Note 88, Art. 41 (5).
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This shows that persons with disabilities are given a second position to women who. in
fact, are with or withont dieability. The problem is who will take the first from women

with and without disability if it happens that. both score the same result.

Meanwhile, Proclamation No. 377/2003 whose concern is to deal with the right of
employees in the private sector has no specific provisions, which deal with employment
opportunities for persons with disabilities. However, Art. 14(1) (f) bars employers from
 discriminating against workers on the basis of nationality, sex, religion, political outlook
j'or on any other conditions. Discrimination based on disability is not unequivocally
:?::m'ehtioned. although the catchall clause “any other conditions” can be taken to include

disability as a prohibited ground.

3.3 Disability Specific Proclamations
3.3.1 Proclamation No. 101/1994
The Proclamation Concerning the Rights of Disabled Persons to Employment No

101/1994 specifically addresses the issue of employment of persons with disabilities.

This proclamation was the sign of the readiness of the then transitional government to

proclaiming laws and developing policies to resolve the disheartening state of affairs of
—-‘hndﬁg:_mployxnent of persons with disability. This circumstance is divulged under
Pérégféph 2 of the preamble of the Proclamation as follows: “disabled persons have got
_"_1ess Jjob opportunities, despite the fact that some of them have acquired the appropriate
training and skills.” To this effect was made a Baseline Study by the Institute of
Educational Research that claimed, “60 per cent of persons with disability in Ethiopia

were unemployed in 1/9_25, of which two-thirds were self ernployed in rural areas in

=

study undextdken,by ILO experts. “of over 5 million chlldren. adults and elderfy persons

Institute of’ Educational Research, Bascline Survey on Disabilities in Ethiopia (Addis Ababa University. 1995) as

quoted in ILO. Employment of People with Disabilities: The Impact of Legislation (East Africa) (ILO. Geneva, March
2004). at 3.
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with disabilities. representing 7.6 per cent of the population living in Ethiopia in 2003 ™
most of them were found unemployed. It is confessed, the issuance of this Proclamation
is necessitated to bring to a halt such discriminations and protect the rights of persons
o with disability to compete far and be employed based on their qualifications. Art. 3(1) of
the Proclamation providing to this end goes: “disabled persons with the necessary
qualifications can. unless the nature of the work dictates them otherwise. compete and be
selected for vacant posts, promotion and training programs, to be conducted either locally
~ or abroad.” First, no provision in the Proclamation defines the phrase “necessary
! qualifications™ thereby opening the “pandora’s box” for the employers. Meaning,
employers are given the green light to put any criteria they feel will debar the persons

with disability” from being employed. Surprisingly enough, no guidelines are even

provi'ded tor employers to adjudge the qualification of that persoh. To understand the

phrase. I have to make use of a definition that is provided by the American with

Disabilities Act (ADA) that goes as: “an individual with a disability who, with or without

reasonable accommodation, can perform the essential functions of the employment
- position that such individual holds or desires.” The ADA does not stop here and
S continues as follows: “consideration shall be given to the employer's judgment as to what
functions of a job are essential, and if an employer has prepared a written description
 before advertising or -interviewing applicants for the job, this description shall, be
f;' considered evidence of the essential functions of the jab®
Secondly, one needs to bear in mind the hazy effect of the phrase “unless the nature of
the work dictates them otherwise”, which is not given a (;lgar-qut definition, on the right
to equal employment opportunity of persons with disabilities. The fear is that employers

§ may use this silence as an excuse to differential treatment against persons with

disabilities during recruitment, promotion, transfer and selection for training programs. It

may be that the employer may argue that the job for which the applicant with disability is

contending for is such that the temperament of the work would make it unfeasible for-him

to take on that job. __

94 1LO, Employment of People with Disabilities: The Impact of Legislation (East Africa) (ILO, Geneva,
March 2004), at 3.

]

> Americans with Disabilities Act, 1990, Sec. 101 (8).

96 Ibid
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Thirdly, the employer has to provide employees with disabilities with the necessary
~ equipment and materials in order to enable them to carry out their duties or pursue
traiﬁi'ng as stated by Article 3(4) of the Proclamation. Admittedly, such a requirement
places additional economic burden on the employer and this may have a negative impact
on candidates with disabilities. The interesting thing is that the proclamation does not
specifically provide for the possible ways by which the burdens on the employers are

going to be shared by the government.

In accordance with art. 4(1)-(2) of the Proclamation, “employers and training institutions
are duty bound to identify and reserve posts for disabled persons from among vacancies,
to be competed only by disabled persons, created in their offices and undertakings.” In
essence, this provision adopts the quota system to undertake the employment of persons
~with disability. A quota is a “positive action, which allows for special help to a defined
group on the grounds of their disadvantaged situation in getting and retaining
‘employment.”™’ It is a “regulatory approach for promoting the employment of people
with disabilities by directly influencing labor demand.””® By creating quotas, “States
have sought to establish an alternative labor market which is only open to those people
who are labeled as disabled, albeit those finding work via this route (should) work side by

" Quotas are based on the following

side with their non-disabled counterparts.
assumptions:

1) —pe~n~ “with  dioalililies are able to work in the open labor market;
2) employers should hire a set percentage of people with a disability; and

3) a large number of people with disabilities are neither able to compete for jobs with

» “"Daniel Mont, “Disability Employment Policy,” (2004),
http://siteresources.worldbank.org/DISABILITY/Resources/280658-
1172606503948/DisabilitvEmploymentMont. pdf.

% Tbid.

#101. Lisa Wadington, “Legislating to Employ People with Disabilities: The European
and the American Way .”” Maastricht Journal of European and Comparative Law 1: 367 —
95~
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their non-disabled counterparts on an equal basis nor win jobs on their own merit, thus

rendering legislative intervention necessary. s

Wadington, in addition to presenting the assumptions underlying quotas, recounts the

inherent mystification of quotas. She says:

~ On the one hand, employers are told the persons with disabilities’ employment in the

- open labor market is desirable and achievable, whilst on the other hand, they are told that
workers with disability cannot compete for jobs in a truly open labor market. In short, the

:- méssage sent out is that most workers with disability are less valuable economically and
less productive, and that, if such workers are to be integrated in the (semi-)open labor
market, employers need to be obliged to hire them.'""

The fact is that no country has succeeded in providing an ameliorated life style for

disabled by the provision of quota systems. The illustration to this conclusion was

unrolled from a recent study for the European Commission, which looked at employment

policies for persons with disabilities in eighteen industrialized countries that found no

examples where quota systems achieved their targets. The study concluded:

It is clearly the case that in most countries the tide is swinging away from quotas - either

for their abandonment altogether (as in the UK), or for other measures (active

~ employment support for individuals and/or stronger anti-discrimination laws) to be given

hifgl_id_proﬁle and greater force.”'"

Atticle 6 of the Proclamation envisioned the issuance of regulations and Directives, “the
~ means of assessing progress in the status of people with disabilities, as well as reflecting
the stage reached in the process of equalization of opportunities”'® by the Council of
Ministers and the Ministry of Labor and Social Affairs and Public Servants Agency

respectively for the implementation of this Proclamation. Though the benefit of issuing a

100 Ibid.
O Ibid.

"% Daniel Mont, “Disability Employment Policy.” cited at note 99.

'3 General Survey on the Vocational Rehabilitation and Employment (Disabled Persons)

Convention (No. 159) and Recommendation (No. 168), 1983, Geneva, June 1998,
http:‘_/,/wallis.kezenfogva.iif.hu/eu_konyvtar/projekteldvocationai_'rehabilitiation/publ/gen
31.htm. :
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regulat:on or directive is unquestlonably important, the proclamation itself is repealed
and supplanted by Proclamation No. 568/2008 before the government issued regulations
and directives for its implementation as envisaged under Article 6. In point of fact, .
several persons with disabilities capable of working are deprived of equal opportunity to
be employed in vacancies available merely due to their disabilities. It is observed that
even those who are employed are stumbled upon impediments, as conducive situations
required to perform their jobs are not fulfilled. The gravest problem that arises from the
failure of issuing the regulations and directives is that the persons with disabilities could

not benefit from the anota svstem that was propounded under Art. 4.
3.3.2 Proclamation No. 568/2008

Legislation commences with clear verbalization of the purposes that is of assistance to
“unite[ing] the initial audience of the proposed legislation, namely the legislator and the
ultimate audience to whom it is to be addressed and the judicial and administrative bodies
, .‘r-e;s'ponlsible for ensuring the interpretation and application of the legislation that is
.ac;lopted."'m By the same token, the drafters of Proc. No. 568/2008 [hereinafter, the
.proclarﬁation] have provided the following purposes.

T_o start with, the proclamation was drafted with the aim of replacing the existing
;Iegislafion on the right of persons with disabilities to employment that, “by providing for
reservations of vacancies for disabled persons, created an image in the mind of the
employers that people with disabilities were incapable of performing jobs based on
merit.”'"" So to speﬂak the pIOlemathﬂ seeks to downsize-“the deep rooted neg
perce;ollon of persons’ dis.blement in socicty that has adversely alfected the right of
persons with disability to emp]oyment."'% On top of these, the proclamation is issued
with the purpose of “guarantee[ing] the right of persons with disabilities to reasonable

52107

accommodation and the provision of proper protection from the prevalent

L Thid,

193 The Right to Employment of Persons with Disabilities Proclamation, cited atinote 24,
para. Preamble, 2.

1% 1d. Para. 1.

'07 1d4. Para. 3
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discriminatory practices. In furtherance, the enactment of this law was thought to enable
Ethiopia to comply with the “policy of equal employment opportunity, provision of

reasonable accommodation for people with disabilities to employment and laying down

simple procedural rule that enable them to prove before any judicial organ

. S . . 108
discriminations encountered in employment.”

The other purpose of the Proclamation is to change the understanding of disability in the

T Laws of Ethiopia. As understood by the reading of’ Chapter one (sec. 1.6). the previous
proclamation defined disabinity in the “medical model™ that is principally concerned with

the body and and that takes disability as a problem that needs a cure. The proclamation

defines disability based on the social model that has warm acceptance by the CRPD (see,

sec. 1.6 above). This shift can be grasped from the reading of Art. 2 (a) and paragraph 1

~ of the preamble. What is more Ato Kassahun Yibeltal, the President of the Ethiopian
Fefdé:_ration of the Associations of the Persons with Disability, recounts, to this effect as
 follows:

“In this regard, there existed a lengthy discussion among the members of the technical
committee which was composed of members delegated by the Civil Service Agency, the
Ministry of Labor and Social Affairs and our Federation which model to adopt, that is,
the Charity, the medical, or the social model of disability. Of course, we have finally
come to truce on the entrenchment of the social’/lhuman rights model in to the

Proclamation.”™ %’

In addition to wording differences in the two proclamations, the following departures are
traceable. ‘

One of the major departures of Present proclamation No. 568 from Previous proclamation
.+ No. 101 is that the former has guaranteed the “a right of action” in cases of blatant
eiﬁployment discrimination that occur against persons with disabilities for the Federation,

the individual and the association to which he is a member as is traced from the reading

108.. Ibid.

" Interview with Ato Kassahun Yibeltal, President of the Ethiopian Federation of the

Associations of Persons with Disability, 23 Tir 2001.

45



of Art. 10 (1). The latter, however, in the light of Art. 6 (2), has guaranteed this right only

~ to the individual who suffered from the discrimination. Coming up with a sanction, in the
: form of a fee not less than two thousand or more than five thousand Birr under Art. 11.
the former has filled the gap on the enforcement of the rights of persons with disabilities.
This takes ‘rherformc‘“ a ?'fﬂ;),, aheéd-ﬁ'om the latter. Moreover, the former has clearly
provided for the prohibition of possible discrimination that can occur on persons with
disabilities. in situations of recruitment and promotion by virtue of Art. 5, the latter has
provided for a quota, which, in fact, is not implemented for various reasons discussed in

- the previous sub-section.

An eye-catching departure of Proc. No. 568 from Proc. No. 101 is that the former has
' T-'adlop'ted the reverse burden of proof. This is to say, the defendant is expected to to prove
' thc inexistence of the discrimination claimed as per Art. 7 (2) or that the work cannot be
taken care by a qualified persons with disabilities even if reasonable accommodation is in
p]ace Similarly, Proc. No. 568 introduced the defense of “undue burden”.
=

With the above exposition in mind. the following sub-sections are left for the analysis of
the principles und¢rl_ying the proclamation, the remedies to be availed by and the options

of employvment proposeu Uy the proclamation.
- 3.3.2.1 The Principle of Non-discrimination

The principle of non-discrimination runs like a red thread throughout all human rights
trqaties and declarations.''” It is definitely included in almost all international human
: righté documents and is utterly entrenched in almost all individual human rights
provisions, which are by and large worded in universal tongue, such as “everyone” or “no

" one.* For example, the non-discrimination provision of the Universal Declaration of

" Martin Scheinin and Catarina Krause, The Rights not to be Discriminated Against:
The Case of Social Security. in T. Orlin and M. Scheinin, The Jurispudence of Human
Rights Law. .\ Comparative Approach. Gummerus, Jyviskyld, 2000: 255.
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Human Rights, as incorporated under Art. 2 that “has had major political influence and is
of theoretical importance™ ' reads as follows:

Everyone is entitled 11 the rights and freedoms set forth in this Declaration, without
distinction of any kind. such as race, color, sex, language. religion, political or other
opinion, national or social origin. property, birth or other status.

Article 7 of the same while providing for equality before the law reads:

All persons ... are entitled without any discrimination to equal protection of the law (and)
... to equa! protection against any discrimination in violation of this Declaration and
age st any incitement to such discrimination. |

It is understood that “the pfotection provided is exténsive, as the rights guaranteed in the
Declaration cover nearly the entire range of what today are recognized as human rights
and fundamental freedoms.”"'”

The International Covenant on Civil and Political Rights contains two powerful

provisions on non-discrimination. The first one is to be found in Article 2 (1) and it

relates to the obligation to ensure the rights recognized in the Covenant to all individuals j é
2

without diseriminatic:

&
q -

St 8 - - g ®

ach State Party to the present Covenant undertakes to respect and to ensure (o al 2 -

s w4

individuals within its territory and subject to its jurisdiction the rights recognized in th ! P J N
present Covenant, without distinction of any kind, such as race, color, sex, languagg, [ 4
' o

religion, political or other opinion, national or social origin, property, birth or other

States are thus obliged both to refrain from restricting the rights guaranteed in the
Covenant. as well as to take positive steps to give effect to these rights. Similarly, the

~ level of protection afforded by the Article cannot vary from group to group. but has to be

the same for all.

" Hernandez Truyol. Humean Rights through a Gendered Lens: Emergence, Evolution,
Revolurion: in Askin & Kaenig. Women and International Human Rights. Transnational
Publishers. New York. 1994, 19,

112

. Ashjom Eide & Allan Rosas. Economic, Social and Cultural Rights: A Universal Challenge, in Eide et al. (Eds.)
Econonic, Social and Cultural Rizhts: a Textbook, Kluwer Law International. The Hague, 1995: 15.
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The list of grounds is not exhaustive, as is indicated by the words “such as™ and “other
status.” However, the Covenant does not speak of “other such status™ or of “other similar
status”. but only of “other status”, which is wider in scope and does not seem to require
that the other protected grounds are materially similar to those explicitly mentioned.
Therefore, and given that the aim of the Article is to ensure to all individuals these
fundamental human rights without distinction of any kind, one can conclude along
Nowak that “every conceivable distinction that cannot be objectively justified is, in the
final analysis, impermissible.”'"

The phrase “distinctions of any kind” should be understood as prohibitive of “only
arbitrary or otherwise unjust distinctions.”""" To quote the observation of the Human
Rights Committee, “pnt every differentiation of treatment will constitute discrimination.
if the criteria for such differentiation are reasonable and objective and if the aim is to

»ll3

achieve a purpose which is legitimate under the Covenant.” "~ Therefore, positive action
or other preferential action measures are allowed and may even be required, if they are
needed to correct discrimination in fact and are used only as long as is necessary.

Article 26 of the International Covenant of Civil and Political Rights, which is inspired
L by Article 7 of the Universal Declaration and one of the most important international
'iﬁfdﬁisions on discrimination. provides as follows:

All persons are equal before the law and are entitled without any discrimination to the
equal protection of the law. In this respect, the law shall prohibit any discrimination and
gﬁarantee to all persons equal and effective protection against discrimination on any
ground such as race, color, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.

While Article 2 limiw dic Lcope of the rights to be protected against discrimination to

those provided for in the Covenant, Article 26 is not similarly limited."'® The scope of

" Manfred Nowak, UN. Covenant on Civil and Political Rights. CCCP Commentary, NP Engel,
Strasbourg. 1993: 45.

19 patric Thornberry, International Law and the Rights of Minorities, cited at note 92, p. 283.

il General Comment No. 18 (Non-discrimination), 1989, adopted at the thirty-seventh session
of the UN General Assembly, para 13.

"6 Ihid.
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this Article is mainly circumscribed by the concepts of “equality before the law™ and
“equal protection of the law”. This means, “the equal treatment obligation is binding both
in the lawmaking (“equal protection of the law™) and in the application of law (“equality
before the law™).""”
In essence. “differentiation on grounds not explicitly mentioned (such as disability) is
likely to be tested less strictly (i.e. such differentiation is more readily accepted as
legitirﬁate) than differentiation on grounds that are explicitly mentioned. even if they are
regarded as belonging to the “other status” category.”] .
Understanding the failure of the Covenant to define discrimination, the Committee has
provided such a definition:

discrimination as used in the Covenant should be understood to imply any distinction,
eﬁélﬁsion, restriction or preference which is based on any ground such as race, color, sex,
language. religion, political or other opinion, national or social origin, property, birth or
_other status, and which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise by all persons, on an equal footing, of all rights and
fréed_om_s.l 4

To determine whether the facts of the case disclose a violation of the non-discrimination
rule, the Human Rights Committee usually examines whether “the criteria used for the
differentiation are reasnnable and objective and if the aim is to achieve a purpose which

is legitimate under the Covenant.”'*’

The discussion of non-discrimination issues is particularly important in the areas of
economic and social rights, “since it is in this area in which vertical discrimination

between an individual and authorities often arise, particularly as regards people with

"7 LLM Timo MAKKONEN, “THE PRINCIPLE OF NON-DISCRIMINATION IN
. INTERNATIONAL HUMAN RIGHTS LAW AND EU LAW™,
By http:/fiom.ﬁ/elearning/ﬁles/european_Iaw/essentiaI_reading/Princip!e_ofANon_Discrimination.pdf.

2“8 Irene P. Asscher-Vonk. Towards One Cencept of Qbjective Justification, in Loenen & Rodrigues (Eds.). Non-

Discrimination Law: Comparative Perspectives. Kluwer Law International. The Hague, 1999: 50.

119 el ;
General Comment No. 18 (Non-discrimination), cited at note 117, Para 7.

120 pid,
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disabilitics ' Article 2(2' of the International Covenant of Economic, Social and
Cultural Rights, to this effect, provides:

The States Parties to the present Covenant undertake to guarantee that the rights
enunciated in the present Covenant will be exercised without discrimination of any kind
as to race, color, sex, language, religion, political or other opinion, national or social
- origin, property, birth or other status.

In addition to being formulated in a practice-oriented manner, as implied by the words
“guarantee” and “will be exercised,” The list of prohibited grounds of discrimination is
not exhaustive, meaning that other grounds can qualify under the “other status™ category.
As regards disability, the Committee on Economic, Social and Cultural Rights has taken
the position that Article 2 (2) “clearly applies to discrimination on the basis of
disability.”'* To add, the Committee has submitted that “regarding people with

disabilities the obligation in the case of such a vulnerable and disadvantaged group

[people wiln cisabilities] is ‘o take positive action to reduce structural disadvantages and
to give appropriate preferential treatment to people with disabilities in order to achieve

the objectives of full participation and equality within society for all persons with

disabilities.”'* So to speak. “such actions are not to be considered discriminatory in the
y

se;xg.e of Article 2 (2) as long as they are based on the principle of equality and are

124 et
?'“% In any case, if it

egnpflojzed only to the extent necessary to achieve that objective.
. oiczéﬁl's, disability-related discrimination is to be understood as “any distinction,
‘exclusion, restriction or preference, or denial of reasonable accommodation based on
disability which has the effect of nullifying or impairing the recognition, enjoyment or

;. . . . 5
exercise of economic, social or cultural rights.”'®’

i Martin Scheinin and Catarina Krause. The Rights not to be Discriminated Against: The Case of Sociul

Securiry rit~datnote |12, . 2.

122 General Comment No. 5 Persons with disabilities, cited above at note 46, para 11.
12 1d.. para 9.

124 1d., para 18.

'231d, para 15.

50




Although the above instruments do not specify disability as a prohibited ground of
discrimination, the UNGA. most recently, has come up with the CRPD, an instrument
reserved for the treatment of the exclusive right of persons with disabilities, to prohibit
disability-related discrimination explicitly. In this respect, Art. 5 (2) requires States
Parties to “prohibit all discrimination on the basis of disability and guarantee to persons
with disabilities equal and effective legal protection against discrimination on all
grounds.” Specifically, Art. 27 (1) (a) that “pprohibit(s) discrimination on the basis of
disability with regard to all matters concerning all forms of employment. including
conditions of recruitment, hiring and employment, continuance of employment, career

advancement aad safe and l.calthy working conditions” is an earnest manifestation of the

community of the world to do away with the rampant discriminatory situation that is

encountered by persons with disabilities.

As a last resort, ILO’s principal instrument concerning discrimination in respect of
employment and occupation, less to definition, refers explicitly to the following seven
- prohibited grounds of discrimination: ‘“race, color, sex, religion, political opinion,
5: national extraction and social origin.”]26 ILO’s supervisory and policy-making bodies
Bk have recently examined the desirability of expanding the seven grounds listed in
Convention No. 111 to include disability'?” 'he inclusion of which is based on the
assumption that “persons whose capacity is reduced by physical or mental disability often

encounter discrimination even in respect of jobs which their disability would not prevent

them from dischargine efficiently and that disabled persons need special help in order to
enj())'/m equality' of opportunity in employment that is adapted to their particular
condition.”'*® In addition, the more recent European Community Directive establishing a
general framework for equal treatment in employment and occupation states that

“discrimination based on ... disability ... may undermine the attainment of a high level of

126 1O Convention No. 11 1, Cited above at note 35, Art. 1, para. 1(a).

127 General Survey on the Vocational Rehabilitation and Employment (Disabled Persons)
Convention (No. 159) and Recommendation (No. 168), cited at note 105.

128 Ibid.




employment and social protection, raising the standard of living and the quality of life.

ss 129 I

economic and social cohesion and solidarity, and the free movement of persons. n

any case, “anyone who receives less favorable treatment on one of the grounds of
distinction listed under [arts. 2 (1) and 26 of

the International Co.cuant of Ci\}il and Political Rights and 2 (2) of International
Covenant of Economic. Social and Cultural Rights and ILO Convention No. 111] will be
a victim of discrimination.™*

Yet, discrimination in many guises remains unwaveringly entrenched in all societies. In
giving cognition to the above assertion, the ADA Provides as follows: “historically,
society has tended to isolate and segregate individuals with disabilities, and, despite some
ifhpfbvements, such forms of discrimination against individuals with disabilities continue
to be a serious and pervasive social problem.“"*' To note' such a discrimination may take
an “outright intentional exclusion, architectural, transportation, and communication
barriers, overprotective rules and policies, failure to make modifications to existing
- facilities and practices, exclusionary qualification standards and criteria, segregation, and
relegation to lesser services, programs, activities, benefits, jobs, or other

51132

opportunities.
So to say, the principle of non-discrimination perseveres upon “equal treatment to the
~extent that people should be assessed without regard to certain characteristics that have
often been a source of disadvantage in the past."]33 This being true' Hugh Collins, in his

33134

Article entitled “Discrimination, Equality and Social Inclusion,” > claims that there exist

129 EU Council Directive 2000/78/EC, 2000, Art. 14.

130 Mm Sepilveda the Nature of the Obligations under the International Covenant on Economic,

- Social and Cultural Rights (Intersentia nv Publishers, 2003) 123.

B! The American Disabilities Act, cited at note 97, Sec. 2 (2))2).

132 1d. Sec. 2 (a) (5).

133 1. M. Young, Justice and the Politics of Difference, Princeton: Princeton University Press, (1990), p.
15.

124 Hugh Callins, “Disc. it ony Equality and Social Inclusion”, (Modern Law Review vol. 66 (1),
2003, 1643 doi:10.1111/1468-2250.6601002
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three deviations from “equas treatment” that are “justified by reference to the pursuit of
goals such as equality of results, equality of resources. or equality of opportunity.”"*

They are:

First, in some cases. different rather than the same treatment is required. [For instance].
* different treatment of disabled persons is required in many respects, in order to enable
- them to gain access to work and other opportunitiés. Secondly, equal treatment is itself
not permitted, if it causes unjustifiable ‘indirect discrimination’ or ‘disparate impact’.
Meaning, equal treatment becomes unlawful where a rule or practice disproportionately
operates to the disadvantage of one of the protected groups, and the rule or practice
cannot be objectively justified. A third kind of deviation permits preferential treatment
for protected groups in certain circumstances, in order to redress a prior history of

: 136
disadvantage.

In the intervening time. the enactment of anti-discrimination laws focused on
employment is intended for taking in hand “access to employment, or, more precisely, the
ability to earn a living through the provision of services to others.”"*’ This focus rests on

the significance we attach to the distribution of jobs in society.”"** More of import,
S 51139

owever, is that the principle of non-discrimination is one of the “core labor standards
- as envisioned by ILO. The remaining principles are “the freedom of association and the
effective recognition of the right to collective bargaining, elimination of all forms of

53140

- forced or compulsory labor and effective abolition of child labor. These standards are

targeted towards the realization of “decent work.”'"' As Juan Somavia put it “by decent

135 Ibid.

136 1hid. .

137 1. M. Young. Justice and the Politics of Difference, cited al note 135.
138 Ibid.

139 Ibid.

I'1Ohttp://www.ilo.org,f’dyn/deciaris/DECLARATION WEB.static_jump?var_language=EN&var_pagename=DECLARA
TIONTEXT (accessed 25 August 2008)).
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work we understand labor in conditions of freedom, equity, safety and human dignity.

Additionally, the selection of non-discrimination as a core labor standard is based on two

criteria. First, it is regarded to be a fundamental component of basic human rights.

Second, it plays a role in supporting the efficient function of labor markets by granting

. 14
labor certain freedoms.” >

Ethiopia. cognizant of the significance of the realization of the right to decent work and
| the necessity of guaranteeing the prohibition of discriminatory treatment of persons with
o disabilities. reviewed the proclamation in operation since 1994. The new Proclamation,
evaluated aganst the intc rﬁational instruments. has the following to say about
discrimination. First and foremost. the Proclamation illegalizes “any law, practice,

custom. attitude. or other discriminatory situations that impair the equal opportunities of

employment of disabled person.”""4 In context, the “accord[ance] of different treatment in

employment opportunity as a result of disability”™'* is one of the situations that can
nullify the equal opportunity of persons with disability for employment. In addition,
“selection criteria which can impair the equal opportunity of employment of disabled
: pf%ris'ons__ih recruitment, promotion. placement, transfer or other employment conditions
‘ -‘sﬁall. be regarded as discriminatory acts.”"*® On top of these, the “absence of a reasonable
acéommodation that would result in the inability of the equal opportunity of the disabled
person is discriminatory act.”"” However, “any inherent requirement of the job or

measures of affirmative actions may not be considered as discrimination.”""®

142 juan Somavia, Decent jobs for all in a global economy; an [LO perspective. Document submitted to the
Third WTO Ministerial Meeting (30 Nov. 3 Dec. 1999).

143 - ; ; : =
Drusilla K. Brown. “International Trade and Core Labor Standards A Survey of the Recent Literature.
; ht[p:!f'asr:.tul‘ts.cdu/cccm/papcrs/EOOOOS.pdt‘.

i 144 The Right to Employment of Persons with Disabilities Proclamation, cited at note 24, Art. 5 (1)
145 1d.. Art. 2 (4). i

146 1d.. Art. 5 (2).-

1471d., Art. 5(3)

148 1d.. Art. 5 (4).
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Essentially, the need for a differential treatment is indicated under the previous
paragraphs with regard to the realization of the equal treatment of employees with
disabilities. As a matter of fact. reasonable accommodation is taken as a mechanism of
guaranteeing the right to a differential treatment. In the following paragraphs. the need.

rational and importan~~ nf reasonable accommodation will be dealt with.

One of the obligations encumbered on States Parties under the CRPD, as envisaged under
Art. 27 (1) (D). is to “ensure that reasonable accommodation is provided to persons with
disabilities in the workplace.” Indeed, an anti-discrimination legislation that embraces the
b concept of reasonable accommodation draws on the idea that some adjustments in the
- workplace is necessary in order to place people with disabilities on an equal footing.
| These requirements constitute recognition that treating people the same does not always
constitute equal treatment. In the following paragraphs, a discussion of reasonable

accommodation will be done.

Equality cannot be efficaciously applied to persons with disabilities without first
adjusting the conditions of their situation as judged against that of other workers. The
implicatinn heing th.! the obstacles intrinsic in the environment of work that are not
adapted to the needs of people with disabilities are to be removed. To note, persons with
disabilities stumble upon hurdles that are unpremeditated but that discriminate against

them. Mclntyre J., in this regard, stated:

An employment rule honestly made for sound economic and business reasons and equally
applicable to all to whom it is intended to apply, may nevertheless be discriminatory if it
affects a person or persons differently from others to whom it is intended to apply. The
intent to discriminate is not a governing factor in construing human rights legislation

aimed at eliminating discrimination. Rather, it is the result or effect of the alleged

. . - . . . i 4€
discriminatory action that is 51gmﬁcant.' 4

149 . . ; - s e e
Daniel Mont Disability Emple_ment Policy.” cited at note 99,
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Hence, the incidence of premeditated or unpremeditated discrimination coerces the
employer 1o “udjust the woi'. environment, job requirement, and job function in order to
give a chance for the qualified disabled individual to take equal benefits and privileges of

employment”"*” “short of undue hardship in the operation of the employer's business.”""

R i ey i P S A I

For example, an employer who enables a blind employee to use a computer can eliminate

employment barriers for that person by installing speech reader software on the

- computer, thereby accommodating that employees need to access print information.
Nonetheless, employers would not be required to Ilzlrovide accommodations where they
could prove that it would cause an undue hardship. Wilson J. had the following to say
= about undue hardship:

I do not find it necessary to provide a comprehensive definition of what constitutes undue
hardship but I believe it may be helpful to list some of the factors that may be relevant to
such an appraisal. | begin by adopting those identified by the board of inquiry in the case
at bar - financial cost, disruption of a collective agreement, problems of morale of other

employees, interchangeabilivy of work force and facilities. The size of the employer's

operation may influence the assessment of whether a given financial cost is undue or the
ease with which the work force and facilities can be adapted to the circumstances. This
list is not intended to be exhaustive and the results, which will obtain from a balancing of

these factors against the right of the employee to be free from discrimination, will
| 152

ecessarily vary from case to case.

‘Ina comparatively similar fashion, the Proclamation accommodated undue burden as
S follows: ™ an action that entails considerable difficulty or expense on the employer in
accommodating persons with disabilities when considered in light of the nature and cost

of adjustments, the size and structure of the business, the cost of its operations, and the

number and composition of its employees.”"*” In this case, an employer may avoid the

] —— — e s e e e
130 Yvonne o cooos "Twenty Years ¢ Litigating for Disability Equality Rights: Has it Made a Difference?” cited at
note 91.

151 Daniel Mont. "Disability Employment Policy.” cited at note 99.

152 1bid.,

153 The Right to Employment of Persons with Disabilities Proclamation, cited at note 24, Art. 2 (6).
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responsibility in either of the following two cases using the defense of “undue burden™ in
the light of Art. 5 (2). Firstly, tak[ing] measures to provide appropriate working and
e tréining conditions and working and training materials for persons with disability.;

Secondly, tak[ing] all reasonable accommodation and measures of affirmative action to

| women with disability taking in to account their multiple burden that arise from their sex
i
il and disability. However, no defense of undue burden may justify the failure of assigning

of an assistant for a person with a disability.

In addition to the inappropriateness of the burden, employers can also escape the duty to
accommodate by arguing that the discriminatory action protested of was a bona fide

occupat. ' requirement o qualification which alludes to “a standard that has been

demonstrated to be rationally connected to the business in question, has been imposed in

good faith, and is reasonably necessary to carry out the objectives of the business.”"™

Additionally, the employers can also make use of the defense based on the nature of the

job. The Proclamation states the following: ‘a job that could not be performed by a

qualified person with disabilities even if reasonable accommodation is provided.”"™*

' 3.3.2.2 Technical and Vocational training

" Advocates of equality attach sizeable meaning to the existence of unambiguous
legislative requisites providing for training that in due course determines an individual’s
real possibilities of obtaining a job. This support is justified on the belief that “an access

to employment or occupation or to a specialized form of further vocational training
; necessituics ({17 completion of certain studies.”® To this effect, ILO Recommendation

No. 99 of 1955 pronounced the following:

31 yvonne Peters, “Twenty Years of Litigating for Disability Equality Rights: Has it Made a Difference?”
cited at note 91.

13 The Right to Employment of Persons with Disabilities Proclamation, cited at note 24, Art. 2 )9).

: ¢ General Survey on the Vocational Rehabilitation and Employment (Disabled Persons) Convention (No. 159) and
Recommendation (No. 168). cited at note 103.
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~ The training of disabled persons should, wherever possible, enable them to carry on an
economic activity in which they can use their vocational qualifications or aptitudes in the
light of employment prospects.'™’

Such training should be provided, “wherever possible and appropriate. in the occupation
in which the disabled person was previously employed or in a related occupation (and it)
“should cui.ut= until the cisabled person has acquired the skill necessary for working

1‘!'58 [

normally on an equal basis with non-disabled workers if he is capable of doing so. n

addition to the above principles, Art. 5of the same provides that “the principles,

measures and methods of vocational training generally applied in the training of non-

disabled persons should apply to disabled persons in so far as medical and edycationat -
‘ ; £ L9 i ] Eig i : ] By Nh.' |
oot T |k | . A A. Wniversie

: ‘ i, & Bos 1176 Addis ;

Moving a stride further, ILO’s Convention No. 159 of 1983 makes it an oblidation or? kil

A

 “The competent authorities of ratifying state to take measures with a view to providing
and evaluating vocational guidance, vocational training, placement, employment and
oﬂler related services to enable disabled persons to secure, retain and advance in
. 'er'nI;)'l'oymem:."]59 Above all, the CRPD has commended the necessity of “enable(ing)
persons with -disabilities to have effective access to general technical and vocational

guidance piogi ams, placemdnt services and vocational and continuing training.”*°

Unless the employers maintain that an applied for job “cannot be performed by a

d 2161
3

qualified person with disabilities even if reasonable accommodation is provide a

person with disability having the necessary qualification and scored more to that of other

L Recommendation concerning Vocational Rehabilitation of the Disabled, 1955, No. 99, adopted by the 38" session
of the International Labor Organization. I

18 14, A 6 (BIO)

15?Ct:)nvention concerning Vocational Rehabilitation and Employment (Disabled Persons) Art. 7.

10 RPD), cited above at note 23, Art. 27 (1) (d).

1ol e Right to Employment of Persons with Disabilities, cited at note 24, Art. 2 (8).

58




candidates shall have the right without any discrimination to participate in a training
program to be conducted either locally or abroad.”"® For the purpose of assuring the
complete partic@atidn of the person with disabilities in the training and education. an
employer is obligated to “take measures to provide appropriate working and training

conditions and working and training materials for persons with disability.”'* The

Proclamation, except incorporating the necessity of the provision of appropriate working
and training conditions and working and training materials, failed to mention which
~ materials are appropriate for the proper completion of the training and work and the

conditions thereof. The American Disabilities Act, in this regard, provided:

‘.(A) qualified interpreters or other effective methods of making aurally delivered

materials available to individuals with hearing impairments;

(B) qualified readers, taped texts, or other effective methods of making visually delivered
materials available to individuals with visual impairments; and (C) acquisition or

T ) . e 164
' modification of equipment or devices.

3.3.2.3 Option of Employment

Different human rights instruments do propose for the adoption of the open/competitive

_ option to obtain employment for persons with disabilities. For instance, the UN Standard
Rﬁlés on the Equalization of Opportunities for Persons with Disabilities states, “the aim
: éhbuld always be for persons with disabilities to obtain employment in the open labor

mfau'ke:t."”’5 In addition, ILO Recommendation No. 166 has recommended “‘establishment

162 4., Art. 4 (a).

163 1d., Art. 6 (a).

164 The American Disabilities Act, cited at note 97, Sec. 3 (1),

165 Standard Rules on the Equalization of Opportunities for Persons with Disabilities, cited at note 3, Rule
7(7)

166 Vocational Rehabilitation and Employment (Disabled Persons) Recommendation (No. 168), cited
above at note

59




of various types of sheltered employment for disabled persons for whom access to open
employment is not practicable.”®” On top of these, the CRPD whil® recognize[ing] the
right of persons with disabilities to work, on an equal basis with others [which] includes
| _ the right to the opportunity to gain a living by work freely chosen or accepted in a labor
I mafket and work environment that is open, inclusive and accessible to persons with
disabilities.”'® promotes the adoption of the open/competitive employment for persons
with disability. This proposal seems not to have improved the employment rate of persons
with disability in different countries as can be understood from a recent survey
undertaken in some countries. For instance,

In Australia. only 53 per cent of disabled persons, as compared to more than 80 per cent
of non-disabled persons, are employed. Similarly, in the United States, about 50 per cent
of disab! ' crsons have jons: but only 26 per cent of those considered severely disabled
are employed. In the European Union, 42 per cent of disabled persons are in employment
compared to 64 per cent of non-disabled persons; and significantly, 52 per cent of
disabled persons are economically inactive, compared to 28 per cent of non-disabled
persons.'

By:the same token, the unemployment rate for persons with disabilities in Canada is 26%,
_ over five times higher than the 5% rate for persons without disabilities.'”’ Only 25.1% of
pérsons with disabilities in Chile have some form of employment, in comparison to
51.6% of the general population.”' The National Department of Employment, of the
" Ministry of Labor and Social Security of Costa Rica, estates that despite many efforts,

only 10 out of 100 persons with disabilities are able to obtain ajob.'”

167 . CRPD, cited above at note 23, Art. 27 (1).

168 http://www.ilo.org/public/english/region/asro/bangkok/ability/download/empl_is.doc

169 International Disability Rights Monitor, ‘Regional Report of the Americas’, 2004
170 Ibid.
171 Ibid.

172 Institute of Educational Research, Baseline Survey on Disabilities in Ethiopia, ) as quoted in ILO,
Employment of People with Disabilities: The Impact of Legislation (East Africa), cited at note 95, p. 3.
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i The fact is not as such different in Ethiopia. In a Baseline Study by the Institute of |
Educatlonal Research clanned “60 per cent of perSons with disability in Ethiopia were
-"'.'unemployed in 1995 of which two- thlrds were self employed in rural areas in
occupatlons such as agriculture, animal husbandry or forest activities.”'” In addition, a
recent study undertaken by ILO experts found that “of over 5 million children, adults and
elderly persons with disabilities, representing 7.6 per cent of the population living in
Ethiopia in 2003 '™ are unemployed.
Although the above fionres show the inability of persons with disabilities to break i in to
. the open/competltlve labor market, most international human rights instruments propose
for the adoption of the open/competitive option of employment. The Proclamation does
not go astray in that it, under Article 4, » “Unless the nature of the work dictates
othenwse a person with a disability having the necessary qualification and scored more
:to that of other candldates shall have the rlght without any discrimination to occupy any
post 1n ‘any ofﬁce 01 underta.kmg through eecrmtment promotlon placement or
fe: procedures & The fact that transplres from the readmg of the prov1sxon is that
_,open/competmve employment” 1S prov1ded asa major option of employment. The only
; _}Ob that cannot be competed for by persons with disabilities is a “job that cannot be

j pelformed by qualified person with disabilities even if' reasonable accommodation is

: »l75
provided.”'”

3324 The ~Princiy.lc ¢ Burdcn of Proof and the Available Sanctions for

Discrimination

The burden of proof is “the legal duty resting upon a party litigant, at some stage in the

trial of a civil case, to introduce evidence of preponderating weight on an issue which he

173 '..lLO Employment of People with Disabilities: The Impact of Legislation (East Africa), cited at note
96, p. 3. i

The Right to Employment of Persons with Disabilities Proclamation, cited at note 24, Art. 2 (8).

'S Miller v Minister of Pensions (1947) 2 All ER 372.
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: a

asserts, to overcome the proof offered on that issue by his opponent.” In other words, it
refers to the “duty of a party to substantiate an allegation or issue either to avoid
dismissal of that issue in the trial or to convince the court of the truth of that claim and
hence to prevail-in a suit.”'’® The general rule of burden of proof is that “he who asserts
must prove . iz, the burden rests with the plaintiff (the party bringing the action). The
exceptions to this rule include “an allegation of frustration where a plaintiff sues for
breach of contract.”'”’ On this situation, therefore, a defendant would have the legal
burden of proving that there was no discriminatory act or it is taken as a bonafide

requirement of qualification.

Art. 7 (1) of the Proclamation, in this respect, empowers “any person with disability who

~ alleges that discrimination on the ground of his disability existed with respect to

~ recruitment, promotion, placement, transfer or other conditions of employment may

institute a suit to the competent court on the issue without the requirement of burden of
proof.” Sub-article (2) of the same, therefore, requires “the defendant on whom suit is
instituted pursuant to Sub-Article (1) to prove that there was no act of discrimination.”

In essence, the Proclamation provides for the “reverse principle of burden of proof as is

mentioned unc.r the above aragraph.

One of the most important improvements of the present Proclamation from its
predecessor is that the present Proclamation widened the scope of the possible persons

who can institute a complaint against an employer who has infringed the right of a person

e w1th disability. Article 10 reflects this stance as follows:
; “Any person with disability whose rights are infringed due to non-observance of the

~ provisions of this Proclamation, Regulations or Directives issued for the proper

implementation of this Proclamation or the association of persons with disabilities of

which he is a member, or the trade union of which he is a member, or the concerned

176 Thid.

"7 Interview with Ato Kassahun Yibeltal, cited at note 113.
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organ._ en‘rmefed to in., ! (this Ploclamat:on may Institute a suit before a competent

court.”

At a first glance, the person discriminated against can institute the case in “the Federal

First Instance Court or regional High Court or federal or regional civil service

istrative trlbunal iy Secondly, the assoc1at1on he is a member to can mtervene in

d 1nst1tute the 6ase agam'st the employerJ More 1mportantly, the federatlon can
Iso engage itself in the Jud1c1al process Ato Kasgahun the pre31dent of the Ethloplan
Federation of Associations of Persons with Disability, regarding this provision, claims

.?‘,t;hgl,te_c':hnical Committee has negotiated a lot to come up with this article even though a
2179

ot 5i_§:_s_éid against by the representatives of the Employers’ Federation.

Art 11 of the Proclamation provides, with regard to the sanctions available, that “an
; émployer ‘who contravenes the provisions of this Proclamation or regulations or
~ directives 1ssucd pursuant .. this Proclamation shall be penalized by a fine not less than

Birr 2000 or not exceeding Birr 5000 and where the employer fails to rectify the
~ contravention, within one month, in accordance with the decision of the court, the penalty

hall be increased by twofold.”

' The Right to Employment of Persons with Disabilities Proclamation, cited at note 24,
Ak 2(2).

: Amartya Sen, Equality of What?, in Sterling M. McMurrin, ed, | Tanner Lectures on Human Values

217—'1_8 (Utah 1980) (discussing the reduced marginal utility of a “cripple™).



Chapter Four:

Enforcement of the Employment Rights of Persons with
Disabilities in Ethiopia

4.1 Policy Measures Addressing the Employment Rights of Persons
with Disability

“Historically, the disabled have been assumed to be less productive than other people”'®
and “often require more resources than other people because they need assistance, or

assistive devices. or adaptation of social practice to engage in some of the fundamental
2181

/  activities of life.” "' A standard illustration of the added expén.,w uuposed by disability is
“the individual who must acquire a wheelchair to traverse distances ordinary citizens

travel across easily on their legs.”

It is understood that the change of this history is dependent upon the issuance of anti-
discrimination legislations focused on persons with disabilities. Subsequent to the»'
enactment of anti-discrimination legislation, there comes in to view the undertakiné of »3{{
execution, which obliges governments to endorse policies and guidelines as‘an 3
implementation device. Ethiopia has taken number of policy and institutional measures |
for the efficient accomplishment '(;F the employment right of persons with disabilities.
This obligation is based on the ruling of Article 41 (5) of the Constitution that reads:
“The State shall. within available means, allocate resources to provide rehabilitation and
assistance to the physically and mentally disabled.” More of import, however, i5 the
provision of Art. 2 of ILO Convention No. 159 that requires "each Membeﬁ in

accordance with national conditions, practice and possibilities, [to] formulate, implement

%0 Michael Ashley Stein, Labor Markets, Rationality, and Workers with Disabilities, 21 Berkeley J Empl

& Labor L 314, 317-20 (2000).

# 181 Barbara, Murray, From Disability Benefits to Gainful Employment. Conference Report. Budapést,\ fass
International Labor Office, 2006 ;
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180 Michael Ashley Stein, Labor Markets, Rationality, and Workers with Disabilities, 21 Berkeley J Empl
& Labor L 314, 317-20 (2000).

# 181 Barbara, Murray, From Disability Benefits to Gainful Employment. Conference Report. Budapést.
International Labor Office, 2006 s
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and periodically review a national policy on vocational rehabilitation and employment of
disabled persons." This Convention does not set any austere rules concerning the manner
- or form in which the national policy is to be formulated. Article 6 leaves it to member
-~ States to formulate their national policy in such a way as to take account of all the
national parameters likely to have a bearing on the nature and appropriateness of the
decisior.. .. b~ taken and nut into operation. Not only is the adoption of policies an
obligation imposed on States but also the periodical review of national policy is one of

the obligations of member States as laid down by Article 2 of the Convention.

Before I engross myself in to the assessment of the policies that were adopted by
: LE.t}iiépia, I will set the guidelines that were suggested to make a particular policy
effective and full. Amongst those can be stated I would like to put foreward the

- following:

—
.

a policy statement on disability should be fully integrated into its goals and

objectives;

2. policy needs to state clearly the goal of an inclusive society for all that tolerates
and celebrates diversity and promotes equity and social justice, a society within

~ wuien Cisabled perscns have a key role to play;

3. Policy should reflect an understanding of the indivisibility of human rights,
reflect the whole continuum or rights from survival and development to civil and
political rights and reflect an understanding of disability as relationship betweéh a
person and the society, which discriminates, excludes and marginalizes them. It
should focus on the barriers to participation and inclusion that disabled persons
face, and state clearly the need for these to be prevented and removed;

4. Policy should clearly state the inter-relationship between poverty and disability,

= and the importance of including a disability dimension in poverty alleviation
strategies;

5. Policy should emphasize accessibility in terms of information; communication,

(e.g. sign language, Braille); environment and mainstream services and the

persons within key sectors need to be allocated responsibility for mainstreaming
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4,5[ 1 bevelopmental Social Welfare Policy:{ 1997

disability. Budgets need to take specific account of mainstreaming disability;

i i e 182
trickle=down' _ou!”! NOT be assumed.

In the following sub-sections, a consideration of the Developmental Social Welfare

Policy and the National Program of Action for the Vocational Training and Employme

of Persons with Disabilities of Ethiopia will follow.

The Developmental Social Welfare Policy, built up in 1997, specifically targets people

with disabilities and sets out to safeguard their rights and to promote opportunities for

- vocational rehabilitation. It provides ‘for creating conditions where rules, regulations,

programs and services could be strengthened and expanded whilst enhance vocational
training and placement opportunities for persons with disabilities. Some of the
recommendations set out by (he policy are the following.

First and foremost. the policy strives towards the facilitation of the “conditions enabling
persons with disabilities and the promotion of their full participation in political,
ecoqomic and social activities.” It also provides for the increment of “education, skill

ing, employment opportunities and other services and the introduction of appropriate

ve measures to ensure the welfare of person% with disabilities.”

Es On fbp of these, the policy requires the creation of “mechanisms providing persons with
disabilities with appropriate support services in the context of their family and
: community”, the erection of “special centers where disabled persons without any family
- support will be cared for” and the launch of “Appropriate and sustainable educational

- programs and awareness-raising campaigns.”

Above all, it aspires for the removal of “physical barriers, the accessibility of residential

arcas, v~ and othu, puuiic-places to persons with disabilities and the provision of

2 i : ;
General Survey on the reports on the Vocational Rehabilitation and Employment (Disabled Persons) Convention (No. 159) and
Recommendation (No. 168), Cited at note 105,




“support to non-governmental organizations and voluntary organizations providing

services to persons with disabilities.”

. 4.1.2 National Program of Action for the Rehabilitation of Persons with
 Disabilities 1999

= The National Program of Action for Vocational Rehabilitation and Employment. as
? adopted by the Ministry of Labor and Social Affairs, was the reflection of Ethiopia’s
readiness to accommodate persons with disabilities in to the work force. The national
program espoused the reduction of the number of unemployed persons with disabilities
by eppblixig them to have equal opportunities in all fields of job. Moreover, the program
- has proposed the necessity of strengthening vocational training, which would help them
improve their prospective life for it, will promote capabilities and self-confidence of

- persons with disabilities.

The establishment of operational procedures, which encourage vocational training and
ing vocational training centers with the aim of increasing the coverage of

nal rehabilitation service for persons with disabilities, were the first catégory of

Secondly. the National Program of Action anticipated the establishments of sheltered
workshops where persons with disabilities could be employed and the provision of
support and incentiv-~ (<"~h as exemption from income tax and duty free etc) for

employers as per the number of persons with disabilities employed.

The third strategy was the facilitation of situations in which persons with disabilities

could create self-employment. In this respect the organization of persons with disabilities
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- completion of the strategies that are proposed for the realization of the objectives are
dependent upon the strengthening of the existing vocational training centers by labor and
appropriate production equipments and the establishment of new vocational training
centers whose buildings and roads are accessible to persons with disabilities.

Various organs of the State are responsible for the implementation of the strategy
proposed above. Inter alia, Ministry of Labor and Social Affairs, Ministry of Education,
Ministry of Economic Development and Cooperation, Federal Civil Service Commission,
Federal Board of Revenue, and Regional Administrations were charged with the
respdhsibility tor the implementation of the program of action. The following sub-topic
will deal with the role to be played by various organs of the state in the promotion,
enforcement and adjudication of the employment rights of persons with disabilities.

. To the surprise of the readers, the National Program of Action is not yet implemented,
; therefore. it deserves an attention from the stakeholders.

Institutional Framework

Many countries have created “specialist equality bodies under general equality laws, or
: even under their constitutions, with not only research and advocacy functions, but also
;_ investigative powers and conciliation/adjudication roles.”'®* The creation of the Office of
.'_th:fef(;')mbudsman is a common special body to deal with discriminatory actions. For
: exarfiple. “Finland. Hungary, Norway, Slovenia and Spain, all have ombuds who are
empowered to deal with questions of discrimination.”'® Varying reasons are given to
Justify tuc osteblishment o! this institution. For instance, in New Zealand. Sir John
5 explains, saying that: "Any person concerned in an administrative decision may have the

decision reviewed. The procedure should be simple and ..."'%

In the case of Denmark, it
- could broadly be said that the “idea of an Ombudsman institution met much sympathy

. because the country, at the time in question, was experiencing an ever-increasing




~ executive power, regulating still more issues important to the individuals, and because
influential circles in law and politics had placed a strong focus on the issue of legal
protection of the individual.”'® In other countries, the Ombudsman concept has come
about as “an extension of abrupt transitions to democratic rule, and especially from the
acuté necu 0 protect fund mental human rights and/or change scourges of previous
administrative cultures such as corruption and bribery or the result of conditions imposed
or international pressure for democratic institutions in the wake of financial support.”'®
Whatever the justifications are, the following table gives examples of national

machineries to enforce equality provisions in couples of countries.

% '85 Steven, E. Aufrecht and Marc, Hertogh, "Evaluating Ombudsman Systems.,"
~ International Institute of Administrative Sciences Monographs, volume 13, 2000.

186 iaileSelassie.  GebreSelassie and Edmond, Vélker, "Contextualizing the
Establishment of the Institution of Human Rights Protection in Ethiopia", (Kluwer Law

Internationai, he Hague, 2000).
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-“C'(;thtrk il _lngﬁu_tron £ L
Australia Human ng,hts and Equal Opportunmes “Commission, Affirmative Action
Agency
| Austria Federal Public Service Commission for Equal Treatment
$ Cameroon Nanonal Commission on Human Rights and Freedoms
/| Canada Federal (and provincial) Human Rights Commission, Provincial
% Employment Equity Boards
.| Czech Republic Council for Human Rights Inter-ministerial Commission for Romany
Affairs
Dénmark Equal Status Board 2
S Gy .1 LD Tt : S S T S e
~ +| Finland Equality Ombudsman |
Iceland Equglgt-at—\rs Council, Office of the EqueI_Opponurtttiee6mﬁtrdérnarr
-lndia_”"“ National Human Rights Commission e
'_lt‘a—ly ey | Office of the Minister for Equal Opporttjrttty i 5 kit
+ T Office of the Equal Opportunities Ombudsman IR
| Netherlands Equal Treatment Commission :
.| New Zealand Equal Employment Opportunities Trust, Human Rights Commission PR
Equal Rights Board, Equality Ombudsman

o, Ry Ak

Table with 3 columns a

nd 22 rows

Human Rights Commlssmn

Commlttee for Equality in Work and Employment (CITE), High
Commission for Equality and the Family

= “South Africa

Human Rights Commission, Employment Equity Commission

; Sweden

| United ngdom

Equer(‘)pBe‘rtunities Commission, Equal Opportunities Ombudsman |

(Jdamo)

Industrial trit;(lrtaie/empldy_rlﬁent appeahlv tribunals/House of Lords

United States

Equal Employment Opportunity Commission, Federal district courts, |
Supreme Court. I

The proclamation establishing the Institution of the Ombudsman of Ethiopia,

Proclamatlon No. 211/2000, in addition to cherrshmg “the 1mmense sacrifice pard by the

": ple of Ethiopia, in the protracted struggle they waged wrth a Vtew to secunng pohncal i

‘h




- power and to realizing the rule of law, calls for taking the due measure of laying the
foundation for good governance, by way of setting up an easily accessible means for the
prevention or rectifi~~tinn of administrative abuses arbitrarily committed against
citizens” provides the need of the due rectification or prevention of the unjust decisions
and orders of executive organs and officials thereof and to fulfill the want of citizens.

having suffered from maladministration, are not left without redress.

;ggpordance with Art. 5, the objective of the Institution “shall be to see to bringing
i good governance that is of high quality, efﬁci;ient and transparent, as based on the
; “rufle"of Taw. by way of ensuring that citizens' rights :and benefits, provided for by law are
respected by organs of the executive.”

Moreover, as per Art. 6, the institution is vested with the power of “receiv(irig), and
. in;\(estigat(ing), complaints in respect of acts committed, or decisions given, by executive
= gévemment organs, in contravention of administrative laws, the labor law or other laws
© relating to administration and seek remedies in case where it believes maladministration
has qcenrred ™ a i

The vestiture of these powers in the institution of Ombudsman clearly indicates the
- entitlement of persons with disabilities to quest for remedies if it happens that the perfect

enforcement of their right to employment is under question.187

: txon to the institution of Ombudsman, the mam govemmental organ responsxble

5 for ,,e prov131on of social and vocatlonal rehabxhtatlon of persons with dxsabllmes 1s “the

" welfare organizations engaged in rehabilitation work. It also coordinates the
_ rehabilitation activities undertaken by the public, private bodies and organizations of the

disabled through regular contacts and follow-ups.

87 : Gl : ;
General Survey on the reports on the Vocational Rehabilitation and Employment (Disabled Persons) Convention (No. 159) and

Recommendation (No. 168), Cited at note 105.
188 Proclamation to define the Powers and Duties of the Executive Branches of the Federal Democratic
Republic Government of Ethiopia, 1995, Proc. No. 4, Fed. Neg. Gaz., Year 1, No. Art. 20 (10).
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The National Program of Action for Rehabilitation of Persons with Disabilities
establishes rehabilitation committees of persons with disabilities, which monitor and
follow up the rehabilitation measures. These committees are established at different
~ levels (national, regional, zonal, woreda and kebele). They are composed of members
representing the Social and Administration Affairs Section in the office of the Prime
"‘ll‘v.f:;in.i‘ster, Ministry of Labor and Social Affairs, Ministry of Education, Ministry of
o3 ﬁéaith. Ministry of Information & Culture, Ministry of Transport &
Communication, Ministry of Agriculture, Ministry of Works and Urban
~ Development, The Ethiopian Federation of Persons with Disabilities, A non-
governmental organization engaged in rehabilitation of persons with disabilities and
designated by Ministry of Labor and Social Affairs, Ministry of Justice, Ministry of
" Econonu. . cv=lopment anc cooperation, Federal Sports Commission, Federal Civil
~ Service Commission and Religious institutions. The composition of the members of the
Rehabilitation committee of the persons with disabilities is more-or-less similar to the

national in the regional, zonal, woreda and the kebele levels with some changes.

ional Executive Committee is duty-bound, first and foremost, to design strategies
tivities of governmental and nongovemmerjﬁal organizations engaged in ‘

bilitation of persons with disabilities are organized and coordinated.

: Furthermore, it designs and follows up the implementation of nation wide community
~ based rehabilitation program which allow persons with disabilities to resettle by

# obtaining the necessary rehabilitation service without being displaced from their
respective localities

and follows-up the inclusion of issues contained in the national program of action and
other related subjects in the preparation of plans and programs and designs of

developmental policies and strategies.

On étgp of these, it facnhtates conditions for the community to have adequate knowledge
;causes of dlsabxlmes and S0 to pamcxpate in pfeventmg, controllmg‘ and
.'re abilitating that section of the socnety affected by disabilities in addition to de31gmng

P
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national awareness raising program regarding rehabilitation of persons with disabilities

and facilitates situations for its implementation.

- Above all, it ensures the implementation and realization of standard rules, conventions
and recommendations adopted by the United Nations globally concerning full
participation and equal opportunity of persons with disabilities systematically and ensures
the implementation of policies, laws, regulations and directives regarding persons with

disabilities issued by the government.

" Finally, it devises ways of soliciting financial, technical and material support for
. expanding rehabilitation services in Regional Administrations where such services are

mea_.ger; it also ensures fair distribution of the services through out the country.

What is important to remind here is that the National Program of Action, as the
¥ ' ;g‘eseareher has disclosed in the previous paragraphs, is not implemented, and, therefore, it
.isfw;em'impossible for the researcher to evaluate its impact on the enforcement of the

employment rights of persons with disabilities.

’ %@Miﬂ&oﬁheﬁmploymentafﬂwith Disability in
. Ethiopia

' The author has opted for questionnaires, interviews and informal discussions to gather
~ data for the purpose of unfolding the realities in relation to employment, i.e., the barrios

- for employment the solutlons for overcoming the barriers, and whether the employees

isability are provided with training for the purposes of gammg, retammg and

advancmg in his career.




4.3.1 Barriers for Enforcement of the Employment Rights.
Seven major reasons were described as barriers to gaining employment, retaining
employment or advancement as can be understood from the perusal of table two below.

The rea. were extracted from the responses to the questionnaires to three hundred

respondents.

Table 2. Barriers to Employment, Retention of Employment or Advancement

in Career Identified by Persons

; “FACtorsansmgfrom impairment
Access issues

~ Discrimination

Ignorance on the part of the employer

Personal attribute

‘Lack_ of trairvxinéowr fundino for training and retraining

Lack of specialized equipment

The majority of the respondents in this study (n equals 81%) said that they had
erienced barriers to gaining employment, retaining employment and/or gaining

ment in their. careers. The majonty of these responses ‘were centered on two
- theme ‘the direct and 1nd1rect consequences of hailmg a severe impairment, i.e. factors
arising from the impairment itself and access issues, and attitudes and behaviors of
: potential employers, i.e. discrimination and 1gnorance on the part of the employer. The
: bamers categorized under these two themes made up a little more than 80% (n = 245) of
. the total responses given to this question, with those characterized as arising from the
consequences of having a severe impairment (n = 78) being raised more than those
resulting from.the attitudes and behaviors of potential employers (n = 45). The latter,

howéver. v s mentioned ecnally to all of the remaining categories combined (n = 45). Of

these, personal attributes (n = 20) was mentioned most often, followed by lack of training
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or funding for training and retraining (n = 15) and lack of specialized equipment (n = 10).

" No other barrier was mentioned by more than two respondents.

Of the seven major barriers, i.e. the lack of specialized equipments and the lack of
i trammg and fund for training may also be related to the consequence of impairment. The

lack of specialized equxpment most certamly is given that those equlpments are required

required for the use of specialized equipment (e.g. Braille reading and writing systems,
~ adaptive computer systems, screen-reading systems for Windows, etc.). However, it is
also possible that this refers to the need for training or retraining in general and is not, in

- fact, related to the conseauences of the impairment in any way.

" The attitude of the employer was the fourth most common type of barrier raised.
* Discrimination against people with disability was mentioned more often than any other
single barrier. This category also included statements about the attitudes toward them of

the employer and fellow workers, and ignorance on the part of the employer, believing




" Table 3: Possible Ways and Means of Overcoming Barriers to Employment

Suggested by respondents

Suggestions N
; Education for employers 75
Pfovision of better vocational services 63
Provision of more and etter training 46
Increase accessibility through technology 44
~ Provide opportunities to prove self on job 40
: 1mprove tfansport 20

Re-enact proactive legislation to promote employment for disabl 12

: A The suggestions made for overcoming the barriers reinforced the salience of the two main
S of barriers. All but one of the suggestions clustered around three themes:

the _p‘rovmon of dlsablllty—spemﬁc training and adaptive or assistive technology
(cbrhprising the response categories “provide more and better training”, “increase
accessibility through technology”, “provide for ongoing needs assessment for equipment
- and trainine” and “improv~ transport”), altering potential employer attitudes toward
i hiring people with disabilities (comprising the response categories “education for
"f:A employers” and “opportunities to prove self to employers on the job”) and the provision
of better vocational services in general (which could also include promoting

- empowerment and self-advocacy, and improving services of various government

,ag[enmes or programs).

avallable, but not tallored to their unique needs. Others were simply not available,

: mcludmg opportunities to work from home, role models and mentors, information phone
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lines for employers, ongoing support to employers and a central point of contact for

employment issues.

Thus: L. .ur-e themes ifentified for the suggestions for overcoming barriers to
employment (i.e. the provision of disability-specific training and adaptive or assistive
technology. altering potential employer attitudes toward hiring people with disabilities,
and the provision of better vocational services) directly reflected the two themes of the
. barriers to employment (i.e. direct and indirect consequences of having a severe

_ sfnpem, and attitudes ahd behaviors of potential iemployers).
| S ol 1R : v |

3;Trainings for Gettin”ﬁ, Retaining and advan!cing in Employment

In their response to the question whether there existed education, qualification or specific
: training they have received over time, and if there exists, what was the most useful to
* them in terms of gaining and keeping employment, or advancing their career, most
people identified courses or opportunities that could be best classified as on-the-job
- training. This was followed by job-specific courses, general skills development and

~ tertiary aegice./qualification s as can be perused under table four below.

~ Table 4: Education, Qualifications and Training Identified as Most important, too, seem

_ to reflect the two themes under which the barriers clustered and the suggestions offered

: No
'd-lj_l—th; job trair{ing &/or apprenticeship 27
Job or career spéciﬁc courses | v 25
,;*Gene‘ral skills development for disability specific adaptations 14

Temary qﬁaliﬁcétions 13

L comemandm i s

Two key issues‘emerged from this study. Firstly, participants identified the consequences

of having severe impairment as posing real barriers to employment. These consequences
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1
3

included a number of accessibility issues. Participants suggested good-quality

rehabilitation and basic skills training, along with appropriate adaptive technology, as
. ways of overcoming the majority of these barriers. However, the built environment,
shortcomings in infrastructure and lack of flexibility in transit systems exacerbate the
: bdﬁers and these cannot be overcome by individual ability or effort. Therefore,
ng¢m1énts at the local, regional or national level must address these problems.
_S_e?co'ndly, respondents recounted that m with disabilities, either directly or
: m:dlrectly (through ignorance) face discrimination in the workplace. They identified good
quahty, proactive vocational training and placement services as ways to overcome the

~ barriers put up by reluctant or ignorant employers, as well as educational programs

designed to change these attitudes.

- The finding that attitudes held by others are seen to constitute a major barrier to
_ participation in society in general, and work in particular, for disabled people mirrors one

~ of the main premises underlying Ethiopia’s Proclamation for the Employment of Persons

- with Disability.

Next tc), the direct and indifect effects imppsed by tihe presence of the impairment itself,
liefs and attitudes of prospective employers were i_identiﬁed as the major barrier peopl ; ! j N

% sa!d 'éyifaced in gaining and retaining employment. Education for employers was p 5 ¥ _c_:

- _fdrwhrd as a way of overcoming barriers to employment as often as the suggestions ! i ; s ‘

 provide for better vocational services and better training in general put together. in < P ]

addition to the suggestion to educate employers, the respondents in this study wanted thg.,mw o

opportunity to prove themselves on the job through the provision of more and better

trgining., -1 fo increase acvessibility through the provision of technology (adaptive or

i asfsisﬁve). For instance, respondents were generally referring to adaptive or assistive

cbmputer technology, which allows people with no or very little vision to access

computer screens and other digitized outputs, while low-vision equipment serves the

ficant vision

- same purpose for those who have more usable vision but still signi

; nt. This relates to the need for overcoming barriers to th - accessib
\Il format.
i
!

|

rformation that is norhiall& only available in a vis :
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Wb i
e respondents suggested that the provision of better vocational services,

ZGI.MCGZ g2 q,zc)cacy an
c2110U sceihe barriers to employment for those with disability, would be helpful. This

d the provision of placement services by those with specific
2nB6
suggestion seems to be in keeping with the Government’s overall strategy for vocational

- services as discussed under sections 4.1.1 and 4.1.2 above.

Fmally the respondents in this study clearly identified both the environment, in the form
of emplovu attitudes and 1nflexible transit systems, and the consequence of having a
severe impairment as contributing to these barriers. Their suggestions for overcoming
these barriers included both those designed to change attitudes and those provided to

overcome the direct and indirect consequence of the impairment itself, such as the use of

fammg in adaptwe and assistive technology. Thus, they encompass the findings

is study and suggest that more than one approach to and view of the problem may

= =
3
- 25

be needed to overcome the barriers that persons with d dis y face in finding and

mamtammg employment. Therefore, policies with regard to persons with disability

pd g frh k.

should target the removal or at least reduction of those barriers, so that they can enjoy the

same opportunities as their non-disabled counterparts.

ﬂgmw;.: ¥

) .

PR

b
4
%
T
5
‘
7



Chapter Five:

Cuiiclusions and Recommendations

5.1 Conclusions
In the reading of the chapters concerned with the introduction of the research work, the

author tried to deal with the major theories on disability. The points that have transpired
‘Qmﬁthe work are that persons with disabilities have struggled for centuries to get
cognition as a person. Moreover, the struggles have focused on the situations to be
~cre;ied for the respect of their rights in addmon to the quest for the change of the

* understanding of disability in legislation and the common parlance.

~ The understanding of disability by the first theoreticians was in the context of the medical

model, which makes persons with disabilities problems that need medication. More
- importantly, disability was surmised as a personal tragedy that needs a cure. In other
3 words Persons with disabi. ties were, by definition, considered as objects unfit for any
service and. at times, reckoned as degenerated creatures that need to be wiped out from

the purview of the world. It is this understanding that was being quested to be changed.

Wlth the efforts of the latter disability scholars, the understandmg of disability is changed

' med1ca1 model to the socxal constructlomst model, whlch deems disability as a
- socia “cultural or political construction. Meamng, disability is a result of the socnal
cﬁltﬁral or political barriers that obstruct the exercise of the rights of persons with
dlsabllmes The above theoreticians have got a staunch support from the appreciative
~ definition of disability by the newly enforced UN Convention of the Rights of Persons
| with Disabilities. The UNCRPD has taken the conception of disability one-step ahead

claiming that persons with disabilities should be taken as a distinct group that needs a

protection guaranteed to minority groups.
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/' The Enforcement of the Employment rights of persons with disabilities in Ethiopia, the
crux of the research work, was launched with the consideration of the establishment of
: [LO that has started issuing conventions, recommendations and policy guidelines for the
“ states parties. Specially, this institution has come up with the first document in 1925 and
© that effort has continued to the present. In particular, Recommendation No. 99 of 1955
and the Convention No. 159 of 1983 and its recommendation have played a greater role

_in the bringing in to light and realization of the employment rights of persons with

~ disabilities.

: The United Nations Organization, from its inception, has made an incontrovertible
venture in the progress of the norms considerate to the rights of persons with disabilities.
Although the internati~na! hills of rights—Universal Declaration of Human Rights, the
International Covenant on the Civil and Political Rights and the International Covenant
_ on the Economic, Social and Cultural Rights—have not incorporated an explicit

provision dealing with the rights of persons with disabilities, the catch-all phrases—other

. status—in all of them, have played their part in the normative development of the rights

of persons with disabilities.

rst major instrument of the UN that has incorporated the rights of the persons with
htles is the 1971 declaration that has dwelt on the right of persons with mental
disat hty In furtherance, in 1975, the UN has come up with a declaration for persons
- with disabilities that make use of the medical model of disability. However, it has played
a greater role in the fight for the respect of the right of persons with disabilities. The
second major instrument is the Standard Rules of the Equalization of Opportunities that is
piepared '~ 1993. Tius iuswument has made possible for states to consider the equal
~ opportunities of persons with disabilities in all aspects, in particular in relation with
employment. Above all, in the history of the United Nations and its role in the normative
development of the employment rights of persons with disabilities is theissuance of the
UN Convention on the Rights of Persons with Disabilities in 2006 with an Optional

| Protocol A tremendous actlon was seen in the mgnature of the Conventlon and the
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;-’.Protocol This Convention has regulated sngmﬁcantly the rights of persons with

disabilities in all-walks-of-life inclusive of employment.

Regional human rights organizations have contributed their part to the normative
development of the employment rights of persons with disabilities. For instance, the
European Union, the Organization of the American States and Organization of the

African Unity have come up with instruments regulating the rights of persons with

disabilities.

In addition to the efforts made by the United Nations, the International Labor
Organization and Regional Human rights Organizations, individual Countries such as the
'ted States, Canada, United Kingdom, Malawi, Ghana and Australia have issued
' lents opting for the rights of persons with disabilities. These instruments have
' etther created the opportunity for the employment of persons with disabilities in or
: ~ adopted an equality of opportunity in the private as well as the public employment
~ sectors. .
; Ethiopia has joined the above countries through the issuance of a disability specific
;» proclamation in 1994, Proclamation No. 101/1994 that dealt with the employment rights
of persons with disabilities. This proclamation has introduced the quota system even
though it could not realize because of the failure of the government to issue a regulation
" and directive to implement the provisions of the proclamation. The FDRE Constitution,
- which was proclaimed in 1995. failing to give an explicit equality clause for persons with
 disabilities, provided for the necessity of rehabilitation of the persons with disabilities,

: - which, however, is subject to the available resource of the country.

The revision of Proclametion No. 101/19%4 was undertaken and ProclaimatiiénNo.
'568/2008 repealed it. This Proclamation is, as dlscussed above, issued to cure the
ailments of the previous proclamation that were not supported by Regulations and

directives, the principal instruments for the implementation of the proclamation.
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5.2 Recommendations

One of the achievements of Ethiopia is the signing of the Convention on the Rights of
Persons with Disabilities. The Convention is not yet ratified even though it is expected to
" be taken care of this year. The immediacy of the ratification should not be questioned. In

addition, the signing and ratification of the Protocol on the CRPD should also be thought

, of.‘

Workplace discrimination cannot be overcome by law alone without being accompanied
- by changes in behavior and a genuine commitment to decent work. Therefore, Ethiopia
~ should create mechanisms to disseminate the entitlement of persons with disabilities to
human rights in particular their right to equality of opportunities for employment. In this
~ context, it should be thought that the need of reasonable accommodation is not a charity
that is denied by some employers and given by others. Therefore, the government should

teach the employers ahont the right to reasonable accommodation for employees with

disability.

One of the glamorous introductions of the newly enacted anti-discrimination
proclamdtlon of employment is the change of the phllosophlcal basis of disability: the
change from the medical model to the rights based approach, i.e., human. rights/social
_Thls being true, the approach it followpd in the recruitment process, 1.e.

open/competitive option of employment should be in addition to the quota system, which

was introduced by the previous proclamation.

It is clear that Art. 41 (5) of the FDRE Constitution adopted the medical model of
dlsablhty that is. it has included persons with disabilities in to the category of children

and old-aged persons who are clearly unproductive. Therefore, it is recommendable that

this pro*i~i~n should ue aucnded.

One of the weaknesses of Proclamation No. 568/2008 is the narrowness of the scope of

P

its application. Meaning, the private sector whose employment capacity is increasing




from time to time is not under its ambit. This will be one of the issues that would warrant

- the revision of the proclamation.

; Tl;e“ other weakness of the proclamation is its silence on the benefits that accrue for
: employers where they are found employing a significant number of persons with
disabilities, Various countries have adopted t benefits to the employers in this regard such
- as tax _exemptions and the like. This makes the Proclamation and the National Program of
: Actlon irreconcilably conflict. This is because, the National Program provides for the

" creation of incentives for employers while the recently proclaimed legislation skipped it.

It is also recommendable that the government should issue directives/regulations for the

implementation of the Proclamation. This will create a significant impact on the

It is indubitable that policy guidance, training, and technical assistance activities to
employers can accelerate the identification and replication of promising policies and
:practlces to advance equal opportunity, reasonable accommodation strategies, and

;'collaboratlve service dehvery in the most mtegrated setting appropriate to the needs of
sabilifies. Therefore, the government should adopt policy
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