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PREFACE 

This is a comparative research work on the law and practice of "joint 

venture" in Ethiopia with an objective of exploring the various available 

legal frameworks there for and the associated problems therein. In this small 

LLM thesis, it has been endeavored to overview the various joint venture 

legal structures in different jurisdictions and to also compare and contrast 

these 'joint venture' frameworks with those "joint ventures" in Ethiopia. The 

paper finally comes up with some conclusions drawn from the legal 

loopholes and the practical problems observed in the practices, and it also 

recommends some pragmatic legal frameworks to be put in place for the 

proper practice of joint ventures so as to address the increasingly pressing 

needs for such joint venture arrangements. The term 'joint venture' has been 

put in quotation all over the paper, to indicate that this term is not 

necessarily referring to the Joint Venture provided under the 1960 

Commercial Code, but rather to the 'joint venture' in its broader sense as 

conceived worldwide. 

II 
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The above conceptual disparity will become clearer to us when we further read and find out the 
fact that there are juri sdictions which give legal personality to joint ventures and in some 
countries joint ventures shall also pay their own taxes. However, in some jurisdictions for 
instance in France, there is such a special type of business organization, whereby business 
undertakings group themselves for certain limited purposes whi le retain ing the ir individuality 
and autonomy in other aspects. According to some sources, such business organizations will 
have their own legal personality and should be regi stered and entered in to the commercial 
registers, but they will not pay corporate tax. Under the 1960 Commercial Code of Eth iopia, 
Joint Venture is provided as a business organization without a legal personality as we ll as 
without any legal formalities and requirements for registration. What is the legal rationale behind 
thi s type of unique business organization? Is it being practically implemented or not? These 
queries will be among the main points of discussion in the thes is, and the fact that this type of 
business organization is not as common as the other business organizat ions in practical 
implementation is al so worthy of exp loration. 

The concept and pract ice of Joint Venture in some other ju risdictions is totally different, where 
Joint Venture might have its own legal personality and shou ld also fulfill the necessary 
registration and pub li cation requ irements like other companies. Joint Venture in such 
jurisdictions is different from other ordinary companies only in that it is des igned for a very 
limited purpose/project and/or period. It is also a common practice worldwide to estab li sh ajo int 
ventu re with its own legal personality by two or more persons for limited purpose, with a an 
objective to separately address some legal issues related to property ownership, tax issues, 
employee matters, li ab ility, etc .... Though joint venture is designed in many jurisdictions for 
limited purpose and period with distinct legal effects, the Ethiopian 'jo int venture' does not 
however seem to give any special legal effect to such limited objective/purpose companies. So, if 
two business ent ities enter in to a sort of contractual jo int venture arrangement for only a limited 
project/purpose and period, it is obvious that their relations wi ll be governed by the joint venture 
legal framework in the Commercial Code. If on the other hand they want to form a di stinct legal 
personality for such limited purpose or period, then their relation will be governed by the 
standard statutory provis ions applicable for partnersh ips or companies without any special 
treatment. 
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Under the current Ethiopian economic context, there is need for Joint Venture estab li shments by 

various compan ies for specific purposes, but in such cases the arrange ment will be either based 

on purely contractua l basis or by forming a dist inct entity but without any spec ial legal effects. In 

such events, issues of legal persona lity, tax matters, staff management, liability to third parties, 

governing law, etc ... can be rai sed as areas of problems. Ethiop ia be ing in the waves of both 

fore ign and domestic investment ventures, wou ldn't it be appropriate to al ign its lega l 

framewo rks to those of common ly practiced joint venture arrangements with di stinct legal effects 

and consequences? Don't we need a joint ventu re having legal personality with its own legal 

effects for a ll practical purposes? 

1.3. Objective and Significance of the Thesis 

The objective of this research thes is is to exp lore the conceptual differences of Ethiopian Joint 

Venture from the Joint Venture lega l frameworks of other jurisdictions. It is also the objective of 

thi s thesis to exam ine the practical problems be ing encountered in the implementation of such 

business organ ization both in its contractua l as we ll as in the corporate form. In fact, the reason 

why thi s paper through out the text uses the term 'joint venture' in the quotation is to dep ict the 

dilemma as whether 'j o int venture' in Eth iopian context can a lso include those in the corporate 

forms? Fina ll y, the thesis wil l a lso recommend a revision of the applicable law to address the 

pertinent lega l issues in a pragmat ic approach. The thes is will contribute both for the academic 

arena as we ll as for the practice by being a source for the I iterature and for comparative analysis, 

and it will be also helpful for the legis lative organs to enab le them to revisit the existing legal 

framework and thereby inviti ng fo r poss ible rev is ion of the law. 

1.4. Methodology 

The resea rch methodology for the thesis wi ll be principa ll y ana lys is of li teratu res as secondary 

resources and exp loration of app licable laws as primary resources. However, to enrich the 

research with the perspectives of other jurisd ictions a comparative research methodology will be 

applied. Besides, review of practical "joint venture" arrangements of some selected sectors in 

Eth iopia wi ll be made. Interviews have been a lso conducted with concerned government 
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authorities and with concerned company offic ials to identify what pract ical problems they 

encounter in the formation and execution of "joint ventures" . 

1.5. Thesis Content 

This thesis contains six major chapters. In Chapter-two we will review some important literature 

backgrounds around Joint Venture such as definitional issues, merits and demerits, historical 

developments, etc ... Chapter-th ree of the thesis discusses the legal and economic sign ificances of 

Joint Venture both at micro and macro levels . In Chapter-four, an endeavor has been made to 

exam ine some prominent legal issues related to ' joint ventu re ' with a view to deeply grasp the 

nature of joint ventu re. Comparative outlook of joint ventu re legal frameworks will be dealt 

under Chapter-five with an object ive to reveal the conceptual di sparities and treatments in 

vari ous jurisdictions including Eth iop ia. Chapter-six is ded icated on the practical appli cations of 

'joint ventures' formations in Ethiopia and the major problems revolv ing around there. Finally, 

Chapter-seven makes some concl usions based on find ings and advances recommendations for 

the way forward. 
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CHAPTER-TWO: GENERAL BACKGROUNDS ON JOINT VENTURE 

2.1. Defining "Joint Venture" 

The major problem we may encounter in defining' Joint Venture ' is to di stinguish as to whether 

Joint Venture is really a business organization or just a contractual arrangement. In respect we 

find different literatures or legal instruments defining Joint Venture in different ways. 

Just to demonstrate this problem of definition , let us examine some selected examples of 

definitions on ' Joint Venture'. ' Joint Venture' is defined by Black's Law Dictionary as 'a 

business undertak ing by two or more persons engaged in a single defined project.' I Similarl y, 

West' s Encycloped ia of American Law considers Joint Venture as a "business structure formed 

by two or more parties for a specific purpose. ,,2 This latter encyclopedia further states that "a 

Joint Venture is a business enterprise undel1aken by two or more persons or organizations to 

share the expense and profit of a particular business project.") In a similar fashion, Joint Venture 

is also defined as "an association of two or more persons or ent ities who combine their property 

skill, or knowledge to carry out a single enterpr ise for profit. '" To the contrary of the above 

definitions, however, some scholars and literatures define Joint Venture in terms of a mere 

contractual arrangement. For instance, Charles P. Lickson, asserts that "Joint ventures are not 

business organizations in the sense of proprietorships, partnerships or corporations."s He further 

explained that Joint Ventures "are agreements between parties or finns for a particular purpose 

or venture,,6 In our Commercial Code, ' Joint Venture ' is also defined as "an agreement between 

I Bryan A.Garner (ed .), "Black's Law Dictionarv", (7m ed., West Group, St. Paul, Minn ., 1999) Please also note 
that Black's Law Dictionary describes the followings as the basic elements of Joint Venture: <I) an express or 
impli ed agreement; (2) a COJ11mon purpose that the group intends to carry out ; (3) shared profits and losses; and (4) 
each members' equal voice in controlling the project. 
2 West's Encyclopedia of American Law, "Joint Venture", at htt p://www.answers.com/topic/joint-venture. visited 
on 14/05/20 I O. 
3 Ibid. 

4 Deborah E. Bouchoux, "Business Organizations for Paralegals", (3rd ed., 2004, Aspen Publishers, New York), 

P. 161. 

5 Joint Ventures, at http://www.answers.com/topics/ joint-venture , visited on 14/05/20 I O. 
6 Ib id. 
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partners on terms mutually agreed and is subject to the general principles of a law relating to 

partnership. ,,7 

In connection with this major problem of definition , the issue of legal personality is also another 

disparity in the definition of Jo int Venture. So, some define Joint Venture as an entity having its 

own legal personality wh il e others define it as an arrangement without its own legal personality. 

To underscore the latter pos ition it would be eas ier to quote Charles P. Lickson who asserts as 

follows:-

"Unless the joint venture is formalized by creation of a corporation or 

partnership, it never ripens in to a tax-paying lega l entity on its own. 

Instead, the joint venture functions through the legal status of the venture 

participants, known as co-venturers or venture partners. Since the joint 

Venture is not a legal entity on its own, it does not hi re people, enter into 

contracts, or have its own tax liabilities. These matters are handled through 

the co-venturers .... "s 

In line with this latter stand Henry G. Henn and John R. Alexander al so assert that 'Jo int venture 

is not as much of an entity as is a partnership.,,9 Irwin J. Schiffres similarly gives a more detailed 

and comprehensive definition of Joint Ventu re as follow ing: -

" [Joint Venture] is an association of persons with an intent, by 

way of contract, express or implied, to engage in and carry out a 

single business venture for joint profit, for which purpose such 

persons combine their property, money, effects, skill, and 

knowledge, without creating a partnership, a corporation, or other 

business entity, pursuant to an agreement that there shall be a 

community of interest among the parties as to the purpose of the 

understanding, and tha t each joint ventures must stand in the 

1 Commerc ial Code Proclamation no. 166 of 1960, Neg" ,-it Gazeta , Extraordinary Issue, No. 3Add is Ababa, 1960, 
Article 27 1. 
8 Ibid . 
9 

Henry G. Henn & John R. Alexander, In fra at l1 ote-44, P. 103. 
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relation of principal, as well as agent as to each of the other 

coventUl·ers within the general scope of the enterprise." 10 

Though this provision appears to define 'Jo int venture' in terms of ' an agreement ', it is however 

imperat ive to look thi s provision against Artic les 2 10, 2 11 and 212 of the Commercial Code, 

ev idencing that joint venture is also a business organization under Ethiopian lawll . The 

definition under Article 271 is also a bit mixed approach considering Joint Venture as both a 

contractual arrangement, but at the same time as a business organization ar ising out of a 

partnership agreement. 

From these vanous definit ions, we can easily observe that there is a conceptual difference 

between the definitions because for some ' Joint Venture ' is ' a business undertaking' and for 

others 'joint venture' is just 'an agreement'; and on the other hand, for some Joint Venture has 

legal personality while for others Joint Venture has no its own legal existence. Due to such 

di sparities in the definition of Joint Venture, it has been sa id that in some jurisdictions courts 

have not laid down any certain definition of what constitutes a jo int venture, nor have they 

establ ished boundary for the concept, contenting themselves in determ ining whether the facts of 

a particular case constitutes the relationship of Joint Ventures.,,1 2 

Contemporary literatures on Joint Venture tend to define ' Joint Venture' in terms of 'purpose' 

rather than in terms of 'a type of entity'. There are a lot of sources which hold the position that 

"the term 'Joint Venture' refers to the purpose of the ent ity and not to a type of entity."ll The 

fact that joint venture is to be made for a single defined project or for a specific purpose is an 

emphasized element in many of the above definitions, indirectly supporting that joint venture is 

better described in terms of purpose rather than in terms of a type of business organization. 

10 Irwin J. Schiffres. ' JointVcnturc' , American Jurisprudence, (2nd ed. , Vol. 46, 1994), PP. \9-20. 
11 Note that Article 2 11 of the 1960 Commercial Code defines ' partnership agreement ' as "a cont ract whereby two 
or more persons who intend to j oin together and to cooperate undel1ake to bring together contributions for the 
purpose of carryi ng out activities of an econom ic nature and of parti cipating in the profits and losses ari sing out 
thereof, ifany," This definition narrows dowl1lhe scope of Joint Venture on ly to economic activities with a sharing 
of profits and losses, and thereby precluding other nOll-economic arrangements or arrangements without share of 
profit and loss. 
12 Irwin J. Schi ffres, supra at note-9, P.20. 
13 Supra at note-2.See also Rubin Meyer Doru Infra at note-37 on this regard, 
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Joint venture is a venture in which the venturers agree to share profits and losses can also be 

deducted from the above se lected definitions. 

Despite all the above disparities in the definition of Joint Venture, there may be a consensus that 

Joint Venture iSI4
: _ 

a collaboration between two or more persons; 

through an agreement in any form ; 

to pool their capital and resources together; 

to jointly manage their business; 

for a specific or defined purpose; and 

to share costs and profits. 

2.2. Historical Evolution of Joint Venture 

Worldwide 

Some sou rces assert that " [t]he concept of Joint Venture as a legal relationship or association sui 

generis is purely of American origin dating from about 1890.,,15 Some other sources also confirm 

in a similar fashion that in the United States, the use of jo int ventures "began with railroads in 

the late 1800s.,,16 However, these sources admit the fact that the concept was unknown to the 

Common law legal system and its recognition as a legal entity is of relatively recent origin, 

purely being the creature of American courts by their judicial decisions 17
• The following 

quotation from the above cited source mi ght suffice to show how courts created the concept:-

" . . . Courts developed the concept that a status may be created by persons 

combining their properties or services in the conduct of an enterprise 

14 We can observe the simi larity of these elements with the ones under Article 2 11 of the 1960 Commercial Code, 
but the definition of' partnership' under Art icle 2 1 I does not emphasis on the joint management as well as on the 
specificity of purpose as emphasized for 'j oint venture ' herein. 
15 Ameri can Juri sprudence, ''-JointVenture'' , 2nd ed., Vol. 46 , the Lawyers' Co·operati ve Publishing Company, 
Rochester, N.Y., 1969, P. 23. 
16Supra at note-2. 
IJ Supra at l1ote-1 4, P.23. 
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without forming a partnership, at least not a formal partnership in the 

legal or technical sense of the term .... [Tlhe creation ofa joint venture 

creates status or relationship between the parties but does not create 

an independent legal or business entity."IB 

It was in late 1980's, joint ventures in USA increasingly expanded in the service industries as 

businesses looked for new and competitive strategies '9 The creation and development of cross 

border or international joint venture is also related to impositions and restrictions made by many 

states on foreign investors and the Joint venture of Pepsi Cola in China in 1993 is usually 

mentioned as a good example2o. 

In Ethiopia 

In the broader sense of the term, we can comfortably assert that business arrangements by two or 

more persons jointly have long existed in Eth iopia and same is confirmed by Paul McCarthy, 

who wrote on Eth iopian partnership law and practice21
. Paul McCarthy further wrote on the 

system of relationships prevalent among the Gurage merchants in Addi s Ababa, and according to 

him:-

" Ibid. 

"[al merchant who wishes to invest in a new business will seek someone 

who knows how to run such a business and in whom he has confidence. 

When he can find such a person, they will enter into an agreement 

whereby the one will contribute the necessary capital to start the business 

and the other will actually operate it .... Under such an agreement, the 

two men will share both profits and losses, usually equally. The parties 

consider themselves to be joint owners of the business (building, 

inventory, etc ... ) and both may participate in decisions. Upon 

termination of the arrangement, after all debts are paid, the capital 

contribution will be returned to the contributor, .... "22 

19 Supra at note-2. 
20 Supra at l1ote-4 , P. 162. 

21 Paul McCarthy. ''' De Facto' and C ustomary Partnerships in Ethiopian Law" , Journal of Eth iopian Law, Vol. 
5, No. I, June 1968, P. 105. 
" Ibid, P. 106. 
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In hi s above cited arti cle, Paul McCarthy has di scovered that all these partnerships are neither 

registered nor publicized as per the requirements of the law23 So, in view of thi s di scovery we 

can asseltively conclude that if these partnerships are not partnerships per se, as not fu lfilling the 

legal requirements, they wou ld defin itely fall under the definition of Joint Venture and thus we 

can say that Joint Venture in Ethiopia ex isted long time ago. The court decisions di scussed under 

Chapter-6 below support this assertion. 

In Ethiopian history of the law of business organizations, we can see that joint venture was 

introduced to our legal system since 1933 by the Law of Business Organizations of 1933. This 

law of Business Organ izations was said to have been inspired in its main points by French 

legislation24. Accord ing to thi s proclamation, joint ventu re (in a different name) was recognized 

as one type of business organizations, and Peter Winship wrote that Joint Venture was regulated 

by Articles 131-1 33 of thi s Ethiopian Law of Business Organ izations (of 12 Jul y, 1933)25. The 

proclamation recognized different types of companies; namel y, limited li abi lity compan ies of 

persons (such as Companies in Collecti ve name, Simple Joint stock companies, and Societies), 

Companies of capital, and Mixed companies26. Besides, th is law also perm itted, under the same 

arti cle cited above, for the formation of participating assoc iations which have no juridica l 

existence in so far as third parties are concerned . Artic le 13 1 of thi s proclamation provided that 

"[a] Palticipating Assoc iation can be concluded for a determined business, for series of 

operations or for the performance of a commerce." According to Articles 4 and 132 of this 

proclamation, Participating Association has no legal personality as aga inst third parties. 

Subsequently, the 1960 Commercial Code has replaced and amended this Proclamation and in 

thi s Code also joint venture has been recognized as one of the six business organi zations in 

Ethiopia. The Commercial Code has provided a little bit detailed provisions compared to the 

previous law, but it still has onl y nine (9) provi sions and maintains the bas ic feature of such 

organizat ion, i.e. no legal formali ties for its fo rmation and no lega l personali ty. In hi s Expose des 

Motifs Professor Escara had fo rwarded to the Codification Comm ission as to whether or no to 

2J Ibid, P. 108. 
24 Peter Winship, "Background Documents o f the Ethiopian Co mmercial Code of 1960", (Ed ited & Translated) , 
1974, Faculty of Law, HSIU, Arti Sl ic Printers, A.A. , Elhiopia, P. 25. 
" Ibid, P.54. 
26 Article 3 of the Law of Business Organizat ions of 1933. 
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include other types of business organizations such as stock partnerships (societe en commandite 

par actions), bus iness organi zations with vari able cap ital (soc iete a cap ital variable), cooperative 

societies, insurance companies, financing institutions, sav ing insti tutions, semi-pu bli c business 

organi zations (societe d 'econom ie mixte, i.e. companies fo rmed with the participation of the 

state), natio nali zed business organizat ions, and in vestment companies27 

Apart from what has been provided in the Commercial Code fo r Jo in t Venture, there was also 

other investment-related proclamation made during the Derg regime, which introd uced the 

option of Jo int Venture in vestment between foreign in vesto rs and the Eth iopian Government. 

Thi s proc lamat ion is Proc lamation no. 235/83 and fo llowing the promulgation of thi s 

Proclamatio n there were some major Joint Ventures estab lished between the Ethiop ian 

Government and fo reign investors, such as Ethio-Yemen, ETC .. 28 This Proclamati on has 

introd uced a separate legal framewo rk fo r j o int ventu re of fo reign investors with the Ethiopian 

Govern ment. The Proc lamation prov ided deta il ed rules and prov isions for the formati on, 

management, and disso lution of the Jo int Venture and the Jo int Venture is not to be formed 

neither in the form of share company nor in private li mited company form. During this period 

j o int ventures invo lving the Ethiopian Govern ment were to be set up in accordance with the Joint 

Venture Estab li shment Proclamati on nO.23511983 preva iling at the time. Though such "Jo int 

Ventures" were established as corporate joint ventures having their own legal personali ty they 

d id not however ta ke any of the business orga ni zat ion legal fo rms in the Commercial Code, i.e. 

neither Share Company nor private lim ited company nor partnersh ip. The Joint Venture as 

envisaged by thi s specia l proclamati on was a limited liabi lity enti ty and it was governed by thi s 

specific j oint venture establi shment proclamati on. Jo in t Ventures to be set up per thi s 

proclamation would be well structu red with a ll the necessary corporate governance structures in 

place. For all practical purposes, we can cons ider such Joi nt Ventures as having all 

characteristics of sha re compan ies un der the Commercial Code. 

27 Supra at note-23, p, 23. In this Expose des Motifs, Professor Escara opined that Illost of these types of business 
organizations are not usefu l for the Ethiopian economy at that time (Ibid), We can easily observe that many of lhe 
types of organizations ment ioned by Escara have been subsequent ly incorporated into Ethiopian legal system . 
28 In fra at note-237. 
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During the transitional Government period there was this Encouragement, Expansion and 

Coordination of Investment Proclamation no. 15/1992, which provided for investment areas 

reserved for the Government of Ethiopia by its own or in 'partnership ' with private investors29 

Though this proclamation used the term ' paltnership ' it was not however used in its technical or 

lega l sense because the corresponding Amharic version uses the word "<P ,) ):,.}"lO, rather than 

"~ 'N c h r, "'I) n c " as used in the Commercial Code. Later on, I nvestment Proclamation no. 

37/1996 had also provided an investment option for forei gn investors to invest in the following 

specified areas of investments, i.e. on eng ineering and metallurgical industries, pharmaceutical 

industries, basic chemical and petrochemical industries, and fertilizer industries, in joint 

partnership with domest ic investors where the investment exceeds 20 Million US dollars11 . 

According to thi s proclamation, the equity share of the domestic partners in a joint investment 

sha ll not be less than 27%,32 and regarding the legal form of the investment the law provided that 

any business organization of investment shall be registered in accordance with the Commercial 

Coden So, in a way we can say that thi s proclamation has incorporated an equity-based and 

corporate type of joint venture in our laws. 

Currently, Investment Proclamation no. 280/2002 also provides the option of joint venture and 

joint in vestment to be established by foreign investors with either the Ethiopian Government or 

with domestic investors, but it should be noted that the idea of joint venture as envisaged in this 

Proclamation is not the same as the nature of joint venture in the 1960 Commercial Code14 . 

However, we can say that these proclamat ions of 1983 as well as that of 2002 have introduced 

the idea of equ ity joint venture in Ethiopian legal system because they provide that the joint 

ventures to be estab li shed as per these proclamations should be share-based and they should have 

their own capital. Since the legal formations of these joint ventures follow either of the legal 

29 Encouragement, Expansion and Coordination Proclamation no. 15/ 1992, Ncgarit Gazeta, 51 51 Year, No. 11 , 
Addis Ababa, May, 25 , 1992. 
30 Ibid, Article-5. 
31 Investment Proclamati on No. 3711996, Federal Negarit Gazeta, 2nd Year, No. 25, Addi s Ababa, June 18, 1996, 
Arlicle 7( I). 
J2 Ibid, Article 2(2) 
JJ Ibid, Alticle 10(2). 
34 See Disclission Infra at Section 4.2.2. 
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forms of Share Company or private limited company, we can a lso say that these proclamations 

have introduced a corporate jo int venture in Ethiopia. 

2.3. Joint Venture and Other Similar Arrangements Distinguished 

There are a lot of other similar arrangements that might confuse with Joint venture, and it will be 

prudent enough to distingui sh some of them for the purpose of thi s paper. Among some of these 

similar arrangements we can find the followings:-

Joint Ownership and Tenancy in Common: - these are di stinguished from Joint Venture in that 

they lack the feature of adventure)5. Our Commercial Code is also clear on this di stinction 

between joint ownership and partnership because it clearly provides that Joint Ownership of 

propert ies do not constitute a partnership agreement in the meaning of the law)6. Article 228(2) 

provides that Joint members may create partnership for the management of the property j ointl y 

owned. So, not only joint ownership but also joint management is necessary to qualify for 

' partnership '. 

Alliances: - 'alliance' is usually defined in a very broad sense as "a bond or union between 

persons, famili es, states, or other parties.")) So, the elements of sharing profits and losses, 

pooling of resources, etc ... might not be found in alliance arrangement. Many authorities agree 

that Joint Venture is distingui shable from a strateg ic alliance because the latter is said to be much 

less rigid arrangement)8 

Syndicate: - this is said to be more of a busi ness wo rd than a legal term, and is defined as "an 

association of individuals formed for the purpose of conducting and carrying out some particular 

business transaction, ordinarily of a financial character, in which the members are mutuall y 

interested. ,,)9 Some sources ass imilate this arrangement with joint venture40
, and it is also 

l5 Supra at note-14, P. 24 . 
36 Supra at l1ote-6, Article 228(\). 
37 Supra at note-I. 
38 Robin Meyer Doru & Trandafir, "Join t Ventures under Romanian Law", http://engl ish .hotnws.ro/stiri -business-
616 1719-ioint-velltures-under -Romanian- Ia\v.htm , visited on 14/05120 10. 
39 Supra at note-1 4, P. 24 . 
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observed by some writers that in some syndicates, all members of the syndicate participate 

directly and are parties to the loan agreement41 . However, the above assertion of similarity 

between syndicate and joint venture might be more convincing when "only one lender is a party 

to the agreement and the participation of the other syndicate members is undertaken pursuant to a 

collateral agreement" because in such a case "the fact of synd ication is not normally disc losed to 

the borrower, and the result is ca ll ed a ' participation ' or 'sub-partic ipation' ... ,,42 

Franchise: - thi s is just the right granted by an owner of a trade mark or trade name to engage in 

business or to sell a good or service in a certain area43 There will be a franchise fee to be paid to 

the owner, otherwise there is no sort of joint business venture by the two parties with a view to 

share profit and loss. 

Sub-contracting:- this is different from joint venture because it involves an independent 

contractor "who, exercising an independent employment, contracts to do work according to his 

own methods and without being subject to the control of his employer except as to the result of 

the work, wh ile a joint venture is a special combination of two or more persons where, in some 

specific venture, a profit is jointly sought without actual partnership or corporate designation.,,44 

The main distinguishing criteria that differentiate the aforementioned arrangements from Joint 

Venture are: lack of profit sharing between the parties, lack of joint management of the business, 

independent liability of the parties, lack of common business object ive, no contribution by the 

parties, etc ... 

40 Ibid . 
41 Donald H. Bunker, "The Law of Aerospace Finance in Ca nada", McGill University, Montreal , Quebec, 1988, 
P. 127. The writer of this thesis is of the opinion that if the syndicate partners are parties to the loan contract, there 
will nol be as such 'joint venture ' for the purpose of the third party. 
" Ibid, P. 127. 
4) Supra at note-I. 
44 Supra at note-14, P. 23. 
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2.4. Salient Features of Joint Venture vis-a-vis Partnership 

Just as a demonstration to show how 'joint ventu re' mi ght have different conceptual differences 

reflecting the difficult nature of joint vent ure, it wou ld be relevant to quote the two scholars who 

assert as follows:-

"There is some difficulty in determining when the legal relationship 

of joint venture exists, with a uthorities disagreeing as to the 

essentia l elements .... ,,45 

Though Henry G. Henn and John R. Alexander try to emphasize the difference between Joint 

Venture and partnershi p46, Join t Venture is however usuall y viewed by some other literatures and 

scholars as a form or variety of partnership - specifically, a form of genera l partnership47. 

However, thi s is not to deny the ex istence of differences between Joint Venture and partnership, 

because even the latter scholars hold that ' Joint Venture ' can best be described as a short term 

partnership.,48 Otherwise, the s imilarities between partnerships and Joint Ventures is much 

emphasized in many literatures than their differences, and j ust to illustrate this we can see the 

fo llowing li sts of simi larities between the two:-

1. There must be an agreement between joint venturers to do business together. This 

agreement may be oral or written. 

2. No formalities to form a Joint Venture. 

3. Joint venturers share profits and losses according to their agreement. 

4. Joint venturers have unlimited liability for the venturer's debts and obligations. 

45 Henry G. Henn & John R. Alexander, " Laws of Corporations" (3 rd edition, St. Paul , Minn. , West Publi shing 
Co., 1983), P. 104. See also Bellev F. Vagts, who asserts that "The Jo int Venture is basicall y a partnership limited in 
duration or scope or both. It is diffi cult to formulate any usable test for disti nguishing the two organizations and it is 
doubtful whether any special consequences should follow from the distinction .... " (Betlev F. Vagts, P. 31). Despite 
the ir general assertion on the difficulty of determin ing existence of Joint Venture as legal relationship, Henry G. 
Henn & Alexander furthe r assert that most would agree on the fol lowing to be essential elements of 'Joint Venture': 
( I) express or inferred agreement: (2) joi nt interest (cont ribution): (3) sharing of profits and losses: (4) unlimited 
liabil ity, and (5) Illutual right to control. (Henry G. Henn & Alexander, P. 106). 
46 Henry G. Henn & John R. Alexander, lbid, p, 107. 
47 Supra at note-4, P. 161 
48 Ibid, p, 162 
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5. Joint venturers share the right to manage and control the business. 

6. Joint venture is treated as a partnership for tax purposes49
• 

The salient features of a Joint Venture as listed down by many literatures can strengthen the 

above assertion of its similarit ies with partnership. For instance, some other scholars identified 

the following li sts as being the main elements of Joint Venture:-

1. an express or implied agreement to carry on an enterprise. 

2. a manifestation of intent by the parties to be associated as joint ventures, 

3. a joint interest as reflected in the contribution of property, finances, effort, skill, or 

knowledge by each party, 

4. a measure of proprietorship of joint control of the enterprise, and 

5. a provision for the sharing of profits and losses S0. 

Even having identified the above elements of a Joint Venture, which elements are much simi lar 

to those of partnership, A. James Barnes and hi s co-writers st ill underline the difference between 

the two arrangements by saying that "the major distinction between a Joint Venture and 

partnership is that a Joint Venture relates to a single enterprise or transaction and a partnership 

relates to a continuing business"SI. In terms of legal forma lities, also, A. James Barnes and his 

co-writers underline the fact that "[t]he requirement for joint ventures is less formal and may be 

implied entirely by conduct,,52. 

Our Commercial Code has also viewed Joint Venture as a partnershi p53 and this evidences their 

similarity even before the eyes of the law. However, it is important to underscore the fact that 

these two organ izations are not one and the same because they have also di ffe rences between 

them. Among their differences, we can see the followi ng as salient features of Jo in t Venture:-

49 Ibid, PP. 162-1 63 
S. A. James Barnes, Terry Morehead Dwork in, & Eric L.Richards, " Law for Business", 7''' ed. (2000), McGraw ­
Hill Higher Ed ucation, United States, P. 438. 
" Ibid. 
" Ibid. 
" Supra at note-6, Art ic le 27 I . 
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Lack oJ Legal Personali(v: - Though th ere are joint ventures with legal personality in man y 

jurisdictions, it can however general ly be held that joint venture does not have legal personality 

in the original sense of the term. Peter Winship had written that " ... the essential characteristic of 

the Jo int Venture is that it does not have legal personal ity ... ", and he further explained th e 

consequences of thi s lack of personali ty by the fo ll owing statement: " It does not have a firm 

name; does not possess capi tal , assets or li abilities; does not have a head office; cannot be sued 

as a business organization and can not be declared bankrupt.,,54 

Secrecy regarding partners: - The writer of th is thes is did not find the secrecy of joint venture as 

one peculiar nature in other literatures or in other jurisdiction s, except in French Compan y 

Code55 In fact, some writers emphasize the secrecy about the partners as one advantage of 

contractual joint venture. For example, Peter Winship, writing on Ethiop ian law of business 

organizat ions, asserted the fol lowing on the secrecy of Jo int Venture:-

" ... although from one point of view a Joint Venture is one of the most 

rudimentary form s of organization, it does have two important 

advantages which makes it useful for the above operations:-

a) transactions can remain secret because of the secret nature of 

the Joint Venture, only the manager being made known to the 

public while the members remain in the shadows; 

b) the members are exempted from the requirements of publicity 

imposed on commercial business organizations."S6 

Coming to our law, we can eas il y observe that secrecy is one lega l feature of joint venture 

because Article 272( 1) clearl y states that "Joint Venture shou ld not be di vulged to third palties." 

In fact, our law even provides a legal effect on divu lgence, i.e. if a joint venture is di vul ged to 

third parties then it is no more joint venture but will bejust a partnershi p57 

" Supra al 1101e-23 , r .55. 
55 See the discussion on 'Societe en Part icipation' , Infra Sect ion 4. 1. 
'6 Supra al 110Ie-23, r .55. 
" Supra al 110Ie-6, Article-272(4). 
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Limited purpose/duration: - It seems that thi s di stinction is made mainly in terms of the duration 

or the life span of the partnership. To further illustrate thi s assertion, scholars explain that "[t]he 

primary di st inction between a Joint Venture and a partnership is that a partnership is usuall y 

formed to engage in some ongoing business act ivity whereas the Joint Venture is formed to carry 

out a particular venture,,58 Even Gold berg, writing on Ethiopian Commercial Code, he wrote that 

Jo int Venture " is usuall y formed with a relative ly small number of persons for a limited purpose 

or short period oftime."s9 However, Peter Winship had expressed a different view in thi s respect 

all eging that "[a]lthough in practice the Joint Ventu re is frequently used for a single business 

transaction it can also be used for a num ber of transactions and for a more or less long period of 

time. ,,60 

Joint management by partners: - As a general rul e, the partners in a joint venture normall y want 

to have joint management role in the Joint Venture operation. As Ian Hewitt wrote on th is point, 

"[i]n a joint venture context, all parties are likely to be part icipating direct ly to a material extent 

in the management and operation of the venture.,,61 

Persona/nature of the relationship: - The partners choose each other in consideration of their 

personal characters, and thi s renders to Joint Venture a unique feature of personal nature, which 

mi ght not be in line with the legal norms for corporate entities, where for example transferab ility 

of interest is easy. In th is regard, it has been held that in jo int venture, transferring "shares to any 

third party without constraint is contrary to the bas ic persona/nature of a 'joint' venture.,,62 This 

assertion clearly emphas izes the personal nature of joint venture. 

Fiduciary Re/ationship: - the fact Joint Venture partners have fiduciary duties to each other is 

also an emphasized nature of ' Joint Venture'. Harry G. Henn and John Alexander clearly provide 

that "[t]he p3l1ies to a Joint Venture are in a fiduciary relationshi p.,,63 By thi s 'fiduciary duty ' it 

58 Supra at note-4, PP. 161- 162. See also Henry G. Henn & John R. Alexander, according to whom "Joint Venture 
differs from other business undertakings by two or more persons in that it is usually formed to carry out a particular 
venture, dissolvi ng upon the completion thereof." (Henry G. Henn & John R. Alexander, supra at note-44, P. 105). 
59 Goldberg, " Introduction to the Comme rcial Code" , Unpubl ished, Law Faculty, P. 7. 
60 Supra at note-23, P.SS. 
61 Ian Hewitt, "Joint Ventu"es", (4th ed.), Sweet & Maxwell , August 2008, P. 2 11. 
62 Ibid, P. 276 (emphtlsis tlddorD 
63 Supra at note-44,(Henry G. Henn & John Alexander) ,Po 105. 
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is to mean that the parties will assume the strictest loya lty to each other. It seems that " ... many 

forms of conduct permissible in a workaday world for those acting at arm 's length are forbidden 

to those bound by fiduciary ties.,,64 

Informality: - Under normal circumstances, "no formality is usually required" to estab li sh a 

Joint Venture65 The impl ication of this informal ity for Joint Venture establishment is that the 

partners ' agreement can be made even by oral and it wi ll be subject to the general principles of 

contract law66. Charles P. Lickson expressed the simplicity of formation of joint venture stating 

that "[t]heir formation may be very informal , such as a handshake and an agreement for two 

finns to share a booth at a trade show".,,67 The formalit ies of forming a company need some 

mandatory legal requirements such as written form , registration, and/or publicity. Unlike such 

legal requirements for other business organ izations, the formation of a joint venture does not 

require such legal forma lities. It can even be created by express or implied agreement of the 

parties. The fact that it can even be implied from the conducts of the partners evidences its 

informa li ty nature. 

Non-Conlitlui(y:- Non-continuity of joint venture is also mentioned as one of its salient features 

irrespective of whatever legal form it takes . For example, the fact that Joint Venture is dissolved 

on the death, bankruptcy, or incapacity of the members is also mentioned as one distinctive legal 

characteristic of Joint Venture by Peter Winship68 

2.5. Types of LegaJ Forms of Joint Venture 

There are different types of legal forms for Joint Ventures and these forms might vary depending 

on our perspective to look at the matter. For example, from legal structure point of view, a Joint 

Venture will normally take one of the following three legal forms:-

64 Ibid, P. 107. 
65 Ibid, P. 105. 
66 See Henry G. Henn & John Alexander, Supra at llote-44, P. 106. 
61 Supra at note-5. 
68 Supra at note-23, P.SS. 
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Contractual Joint Venture: - is a relationship based on a contract between two parties and is 

governed by the general principles of contract law. There is no specific body of legal rules 

governing thi s type of Joint Venture and as a result the Joint Venture agreement wi ll have to 

provide for every aspect of the Joint Venture 's operation69 

Partnership Joint Venture: - in such kind of j o int venture, a true partnership relationship exists 

between the parties, with all the legal implications thi s has. The most significant consequence of 

operating through this type of structure is that the partners are both jointly and individually liable 

to the full extent of the partnership's liabiliti es. This implies that in cases where no manager(s) 

is/are appo inted, each party acts as a rep resentative of the venture and as such will bind the other 

participants to transactions concluded with outside parties70 

Corporate Joint Venture: - a corporate Joint Venture involves the creation by the participants of 

a separate legal entity through which to pursue the venture. The parties to the joint venture will 

be the parent shareholders in the entitil. 

On the other hand , from capita l investment point of view Joint Ventures can be also divided in to 

two as follows:-

Equi~V Joint Ventures: - This type of Joint Venture is "where each of the parties contributes 

capital to a jointly-owned busi ness wh ich is conducted as an identifiably separate business with 

some degree of independent management.,,72 From lega l structure point of view this type of joint 

venture is a corporate joint venture, and to thi s effect Ian Hewitt described th at "[w]here business 

objectives ca ll for a high degree of integration and commitment, an equ ity joint venture is 

generally the approp ri ate structure. ,,73 

Non-Equity Joint Ventures: - In non-equi ty jo int venture the partners do not contribute capital 

or equity, and more precise ly Ian Hewitt described it as not invo lving "direct profit or equity 

69 PelerNayler, " Business Law inlhe Global Marketplace". (2006), Butterworth-Heinemann, Oxford , UK, P. 181. 
10 Ibid, P. 182. 
11 Ibid . 
72 Supra at note-59. 
13 Ibid. 
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sharing or the creation of a separate ent ity." 74 It is evident from descript ion that non-equity joint 

venture is a contractual joint ventu re and in many sources it is also referred to as 'collaborative 

arrangement,75 or 'cooperative agreement' 76, usually used for "shared resource agreements, pilot 

projects, Research and Development collaborations, joint production arrangements, and network 

alliances.,,77 Simi larly, another authority puts that in such non-equity joint ventures "the parties 

seek technical service arrangements, franchise and brand use agreements, management contracts, 

rental agreements, or one-time contracts, e.g. for construction projects. ,,78 We can observe here 

that non-equity joint venture is ass imilated with alliances, franc hise agreements, and even with 

rental agreements, which is understandably stretched assimilation. 

Though not a commonly used categorization , there are also some li teratures that categorize joint 

ventures in terms of the ownership status of the venturers, and accordingly Joint Venture can also 

be divided as fo llows:-

Public-Private Joint Venture: - these are al so cal led Public-Private Partnerships (PPPs), and 

they "are partnerships between public authorities and private business.,,79 What di stinguished 

such PPPs from ordinary private partnerships is the fact that they shou ld normally oblige the 

PPP's contracts to comply with some specific public legis lation and they should be conducted 

through public contracts after public tenders, etc . .. 80 

Private-Private Joint Venture: - Th is Private-Private joint venture is a joint venture between 

private subjects and as being so they are normally subject to the normal Commercial Code, 

Contract laws, etc ... , and the partners are relatively free to determine their rights and ob li gat ions 

by the joint venture agreement8!. 

J4 Id. 

" Id. 
76 Supra at llote-2 . 
71 Supra at note-59. 
18 Supra at note-2. 
19 Supra at l1ote-38. 
80 Ibid. 
81 Id. 
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From competition and merger laws point of view, there are al so the fo llowing two types of Joint 

Ventures:-

"Full-junction" Joint Venture: - this is also ca ll ed Merger-type Joint Venture, and it is a Joint 

Venture that wi ll be created by the mergers of existing businesses82 

"Non-full-function" Joint Venture: - this is also known as "Co-operative Joint Venture", and is 

created when the joint venture partners retaining their separate identities and businesses but with 

significant co-ordination or co-operation between them83 

From juri sdictional point of View, there are also two types of Joint Ventures, namely 

International Joint Venture and Domestic Joint Ventures. International Joint Venture is when 

the pal1ners are from different countries while domestic joint ventures are where the partners are 

from one country. 

In many jurisdictions, Joint Venture is not a different type of business organization per se since it 

can take either of the avai lable legal forms such as share companies, private limited company, 

limited partnership, etc ... In this connection, Rubin Myer Doru and Trandafir rightly asserted 

that "the term Joint Venture refers to the purpose of the entity and not to a type of entity"S4, and 

they concluded that Joint Venture in literal sense can be a corporation, a limited liability 

company, a partnership, or any other legal structure85 

2.6. Merits and Demerits of Joint Venture 

Just like any other legal arrangements, joint ventures as form of business organizations wi II have 

their own advantages and disadvantages. In fact , it is an important legal norm to always consider 

the advantages and disadvantages of a particular form of joint venture in terms of commercial, 

legal, tax, regulatory, and accounting considerations before its formation. In this connection, 

82 Supra al note-61 , P. 378 
83 Ibid. 
84 Supra at note-38. 
85 Ibid. 
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many literatures in general agree that we need to consider the following important issues before 

deciding the lega l form of a joint venture; namely, Tax costs; Regulatory requirements; Ease of 

setting up; Nature of the board or management structure; Ease of termination or unwind; 

Administration cost; Reporting and publicity requirements; and Accounting treatment86 

Having sa id the above general remarks, we can now see the following merits of Joint Venture87
:-

I. It can be formed easily. 

2. Shared management - decisions can be made jointly. 

3. Other partners can serve as additional sources for capital - partners may have additional 

capita l to make loans to the partnership or may have strong credit backgrounds and can 

readily obtain a loan from bank. 

4. Sharing of profits and losses. 

5. Joint ventures do not pay corporate income tax. Income earned is passed through to the 

individual paltners who declare and pay tax on their respective share of partnership 

profits. 

On the other hand, Joint venture, as being assimi lated with partnership, has also the following 

demerits88
:-

I. Unlimited personal liability and also joint and several liability. 

2. Lack of continuity: - a partnership cannot survive the death or withdrawal ofa partner. 

This lack of continuity is an unattractive feature and provides less stabi lity than does a 

corporation, which can ensure perpetuity. 

3. Difficulty in Transferring Interest: - Because it is a vo luntary arrangement, one 

partner cannot simpl y sell hi s interest to another because admiss ion of a new partner 

86 Supra .1 110Ie-6I, P. 41. 
87 Supra a11101e-4, P. 41. See also Peler Nayler, supra a11101e-69, PP. 181-182, where he li sled dowl1 aimosl idel1lical 
advantages, but qualifying these advantages on ly for contractual joint ventures. 
88 Supra at nOle-4, PP. 41- 43. 
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requires consent from the other partners. Partnership agreements make it difficult for 

partners to wi thdraw early by providing a term for the ex istence of the partnership, i.e. 

partners may withdraw earlier but may unable to withdraw their contributions. 

However, it is also important to note that in view of the fact that there are various types of joint 

ventures, the above meri ts and demerits might not app ly to all types of joint ventures. In fact , the 

majority of the above merits and demerits app ly to contractual and partnership joint ventures, 

rather than corporate joint ventures because it is ev ident that due to their corporate nature, 

'corporate joint ventures' might have the following advantages of their own89
:_ 

);> Limited liabi lity, 

);> Existence of detailed legal framework regulating companies which provides a degree of 

certainty regarding the rights and obligations of the participants, 

);> Wider options for raising finance, such as issuing shares, borrow in its own name, etc ... , 

);> The identity of the members can change without the need for a fundamental restructuring 

exerci se being done. 

The fo llowings are also mentioned as disadvantages of corporate joint ventu res by Peter 

Nayler90
:_ 

);> Financial information of the company shall be given to government and to the public, 

limiting the degree of privacy of the parties, 

);> The profit s of the company shall be taxed separately and no guarantee that any credit will 

be given for this when the profits are distributed to the parent shareholders in the form of 

dividends, and 

);> If the joint venture incurs losses, it may not be possible to offset these against profits 

made by the parents in connection with their other separate business interest. 

89 Supra at l1ote-69, P. 183. 
90 Ibid, PP. 183-184. Peter Nayler also hints that the matter of crediting for corporate tax might depend on palticular 
jurisdict ions stands. 
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CHAPTER-THREE: PURPOSE AND SIGNIFICANCE OF JOINT VENTURES 

3.1. Purpose/Objective of Joint Venture at Micro Level 

Joint Ventures are created for man y purposes; the term covenng a wide range of business 

arrangements, from the establi shment of a new corporate entity by two competitors to a joint 

purchasing scheme or joint research and development9 1
. So, depending on the spec ifi c purpose 

of a particular joint venture, joint ventures might have various benefits to the respective partners. 

One benefit of joint venture at micro level can be creating an opportun ity to combine capital and 

knowledge of partners. One partner may have on ly knowledge or technology or invention, but 

the other partner having on ly the capital without knowledge or technology to realize a particular 

project. For instance, joint venture may be formed outside the business or commercial context 

when one party, such as a uni versity, does not have sufficient resources to commercia ll y develop 

an invention or discovery, and thus forms a Joint venture with another party, which provides 

funding and cap ita l to bring the invention to marketn 

Another good example for the benefit of joint venture at micro level can be enabling ex porters to 

access a spec ific market. An exporter might wish to enter into a Joint venture with a local 

enterprise; such venture can have advantages for both parties to the arrangement. The synergy 

resulting from a pooling of the ir respective expertise, financial resou rces, skills, knowledge and 

experience may lead to a more profitable exploitat ion of the market potent ial than would arise 

from individual endeavor93
. 

There are also other various specific benefits of joint ventures at micro level. As one scholar put 

it very clearly, joint venture will have also some specific object ives and purposes for joint 

venture partners; name ly, cost sav ing; ri sk sharing; access to techno logy; expansion of customer 

91 Paul Craig & Grainne de Burca, "EU L~w Text. Cases. and Materials", 2nd ed . ( 1998), Oxford Univers ity Press, 
NY, P. 984. 
92 Ibid 
9) Supra at l1ote-69, P. 180. 
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base; entry into emerging economies; entry into new technical markets; pressures of global 

competition; leverage for financing; creeping sa le or acq ui sition; and catalyst for change94 

3.2. Economic Significance of Joint Venture at Macro Level 

At macro level also, joint ventures play important roles in the overall economic performance of a 

country. The economic significance of joint venture is tremendous and it contributes a lot to a 

country's overall economic growth by attracting foreign investors to local market. These 

objectives can be easil y extracted from the preambles of relevant laws some of which we can see 

here below:-

" Whereas, in order to build a strong national economy and achieve 

a higher standard of living, it is necessary to develop the natural 

resources of the country; 

Whereas, the participation of foreign capital with Ethiopian public 

capital in joint ventures and the transfer of foreign technology through 

such participation can playa role in the realization of the objectives 

mentioned above; ... ,,95 

[an Hewitt wrote on the growing trend towards joint ventures and alli ances as follows:-

"There is a strong competitive trend towards globalization in many 

industries and sectors. Greater access is now available to the emerging 

markets of the world's developing countries. Revenues from international 

markets have increased substantially for Western companies. A large 

number of alliances over the past decade or so have evolved 'cross-border' 

rela tionships.,,96 

94 Supra al 110Ie-61, PP. 6·7. 
95 The Joint Venture Establishment Proclamation no. 235/ 1983, Negarit Cazzeta, 42nd Year, No. Addis Ababa, 
January 22, 1983 , Preamble. (Emphasis added). 
96 Supra al 110Ie·61, P. 3. 
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Joint venture is also helpful for deve lop ing countries to eas il y obtain technology transfer from 

developed countri es. As Peter Nayler po inted out "(d]eve loping countri es often see the 

establi shment of Joint Venture's as a way of techno logical investment fro m the more advanced 

economies"n In th is connection, there is thi s study prov ing that " [j]o int ventures and all iances 

enable companies to access innovati ve technology without making outri ght acqui sitions or 

incurring excessive expenditu re before the technology is full y proven. ',98 T hi s technology 

transfer to developing countries will a lso in turn contri bute to the economic growth of the 

country. 

Jo int ventures can also benefit in promoting fo reign in vestments at macro level depending on 

vari ous investment poli cies of countries. It is becoming increasingly common to see j oint 

ventures formed for the purpose of conducti ng business acti viti es in a vari ety of fo reign 

countries, including act ivities invo lving agricultu ra l enterpri ses, construction ventures, and 

telecommunicati on businesses, often because many countri es restrict the acti v ity of fo reign 

companies to own bus inesses or remove profit99 

Enhancing the overall economic growth of the country by increasing the va lues of investments is 

also one benefit of jo in t venture at macro leve l. Some studies also show the fact that j oint 

ventures can also have a positive effect on a pu bli c company' s share price 'oo 

3.3. Legal Significance of the Joint Venture Framework 

The lega l signifi cance of joint ventures is principall y prov iding alternati ve business framework 

for business people to fit for their parti cul ar business need. For instance, fo r persons not willing 

to establi sh an ongo ing business relati onship, jo int venture framework can serve as a lega l 

vehicle to venture for some spec ified proj ects. As put by some writer, j oint ventures can be 

form ed fo r a single act ivity or project may be hav ing a limi ted li fe span, or they can be created as 

97 Supra al 110Ie-69, P. 180. 
98 Supra al 110Ie-6 1, P. 3. 
99 Supra al nOle-4, P. 162 
100 Ibid, P. 5. 
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a vehicle for an ongoing co-operative relationship of indefinite duration 101. Th is creates 

flexibility in the legal reg ime to accommodate some particular business needs. 

Another legal significance of joint venture can be its flexible implications on various matters 

such as tax li ability, legal personality, etc ... This fl ex ibility enab les business people to decide the 

nature of their joint investment in such a way to enable them reap the maximum benefit out of 

the arrangement. For instance, as correctly observed by one writer, foreign investors can often 

expect to reap the benefits of tax and other financial incentives, a more relaxed regulatory regime 

governing matters such as planning and a plentiful supply of skilled and cheap labor '02 

Existence of joint venture as one alternative business organization arrangement will have an 

importan t legal significance to business people in materia li zing their business objectives. 

'0' Supra at l1ote-69, P. 180 
' 02 Ibi d. 

AAU, School of Law, School of Graduate December, 2010 Page 28 



( 

Samuel Asfaw Law & Practice of Eth iopian "Joint Ventures" : Comparative Study 

CHAPTER-FOUR: COMPARISON OF VARIOUS "JOINT VENTURE" LEGAL 

FRAMEWORKS 

4.1. Legal Frameworks of Joint Venture in Other Jurisdictions 

In various jurisdictions, 'joint venture' has been approached in different ways and different 

solutions have been applied to solve the problems associated thereto. Under this section, we will 

endeavor to explore some legal frameworks of joint ventures in various jurisdictions with a view 

to provide some comparative insight for the various issues revolving around there, such as legal 

personality, taxation, governing law, etc ... 

In many common law countries (example, U.K., India, United States, etc ... ), a joint venture 

becomes a new entity upon its formation and for thi s it must fil e with the appropriate authority 

its Memorandum of Association (wh ich is a statutory document), which informs the outside 

public of its existence l03 In Ind ia, Joint Venture companies are the preferred forms of corporate 

investment, however there is no separate law for joint ventu res lO4
. There are basically three 

different modes of Joint Ventures in India 105, and many Joint Ventures are formed as public 

limited companies because of the advantages of limited liability' °6 

The current French Commercial Code of 2006 provides for different types of business 

organizations such as General Partnership, Limited Partnership, Partnership Limited by shares, 

Limited Liability Compan ies (SARL), Joint stock companies, Simplified Joint stock companies, 

103 Supra at note-2 . 
104 Ibid. 
105 Id.These three modes of Joint Ventures in Ind ia are: (1) two parties subscribe to the shares of the Joint Venture 
company in agreed propol1ion, in cash, and stm1 a new business; (2) two pm1ies. individual or companies, 
incorporate a company in India (business of one party is transferred to the company and as considerat ion for slich 
transfer, shares are issued by the company and subscribed by that party and the other party subscribe for the shares 
in cash.); and (3) promoter shareholder of an exisling Indian company and a Ihird parly, individual or company, 
collaborate to jointl y carryon the business of that company and its share are taken by the said third party through 
payment in cash. 
106 Id. Accord ing to the Indian Companies Act of 1956 a public company must have at least 7 shareholders; have at 
least 3 directors; have government approval for the appointment of its management; have both trading certificate 
and certi fi cate of incorporation; publ ish a prospectus; etc .. 

AAU, School of Law, School of Graduate December, 2010 Page 29 



r 

( 

Samuel Asfaw Law & Pract ice of Ethiopian "Joint Ventures": Comparative Study 

and Public Companies (SA)1 07. This same law also provides th at these companies shall have 

legal personality effecti ve from their registration, and thi s implies that reg istration is mandatory 

to a ll and no exception is prov ided 108 Apart from the afo re-mentioned business organizations, 

the French Commercia l Code also contains a un ique economic group known as Grollepment 

D'Interet Economiqlle (GIE)'o9. This is a spec ial type of entity wh ich is introduced in French 

Company law in 196i 10 In GIE business undertakin gs group themselves for certain limited 

purposes whi le retaining their individuality and autonomy in other aspects ili. According to 

Article L-251-1 of the French Commercia l Code:-

The aim is not to make profits for the grouping. The activity must be 

grouping sha ll be to facilitate or develop the economic activity 

"Two or more natural or legal persons may between them form 

an economic interest grouping for a fixed term. T he aim of the 

of its members and to improve or increase the res ults of this activity. 

linked to the economic activity of its members and may not be 

additiona l to this. ,, 112 

J.P. Le Gall pointed out that GIE has extraordinary fl ex ibiliti es, because it has the fo ll owing 

di stinguishing characteri stics; namely, having its own legal personality after being registered in 

the commercial reg ister; fisca l neutrality since it does not pay corporate taxat ion on its profits; it 

need not be intended to make profi ts; can be set up without hav ing any share capita l; and can be 

formed by two or more individuals or juridical persons l 
IJ Apart from these, the GIE has also 

some other advantages such as formal requirements of formation (i.e. its constitut ing statutes 

107 Book I I of the French Com mercial Code of 2006, also avai labl e at http: // 195.83. I 77 .9!lI pl!pd /lcode 32.pdf 
vis ited on December 20, 20 I 0 at 7:00P.M. (See also Appendix-A). 
10. Ibid, Art icle L-2 I 0-6. 
109 See Appendix-A, an Extract from Book II of the French Com mercial Code of2006, from Art icles L-25 1-1 to L-
25 I -23. 
110 J.P. Le Gall , Infra at note-I J I, P. 28. Note that this int roduction is after the promulgation of our Commercial 
Code in 1960, probably explaining the reason for non-inclusion of such type of business organization in our 
Commercial Code. 
III J.P. Le Gall , !"'ench Comp.ny L.w, Oyez Publishing, London (1974), P. 28. 
112 See Appendi x-A. According to J.P. Le Gall , th is prov ision was previously read as follows: "two or more 
ind ividuals or juristic persons may fo rm a OlE, fo r a speci fied term in order to employ means to facilitate or develop 
the economic activ iti es of its members, or to improve or increase the profits or benefits of such acti vities." (See J.P. 
Le Gall " supra at note- I 72, P. 28) 
113 J.P. Le Gall , supra.t note- I I 1, PP . 28-30. 
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shall be duly signed and notari zed); and the statute shall contain provisions for the supervi sion of 

management of the GIE and the submiss ion of accounts to its members and its audit, and the 

manner in which the affairs of the GIE will be managed and controlled (e.g. by a board of 

directors and the general meeting of the members)"4 These latter features of GIE render it to 

have more of structured corporate governance. 

Two other important business organizations in French Commercial law related to Joint Venture 

are Societe en participation (SP) and Societe par Actions Simplijee (SAS) 115. Societe en 

participation is also called 'si lent partnership' 116 and this type of business organization in French 

law does not have lega l personality, and it is said that it is 'purely private arrangement between 

the partners,1I7 The French law provides that 'its existence and membership must not be 

disclosed to third parties by the patiners.' 118 This type of business organization in France has 

almost identical rules and legal provisions with the provisions of Joint Venture under Ethiopian 

Commercial Code. The SP is simply a contract between the partners; no special form is 

prescribed for the SP contract; no legal requirements such as registration and publicity; the SP is 

subject to the general principles of partnership; etc ... 119 According to J.P. Le Gall, despite no 

requirement of publicity and registration of SP, the ex istence of the SP is however normally 

disclosed to the tax authorities l20 It seems that in France the importance of SP has diminished 

little with the introduction ofGIE (Groupement D'interet Economique)l2l. 

On the other hand, Societe par Actions Simplijee (SAS) was also introduced in French Company 

law in 1994 "with a particular view of promoting joint ventures and enhancing managerial 

114 J.P. Le Gall, supra at note-III, P. 3 1-35 
115 Though the writer of this paper did not find these two types of business organizations in the current French 
Commercial Code of 2006, there are however some recent sources who assert that these two types of organizations 
do sti ll exist in French law (see Frederic Grillier& Herbert Smith, "Structures. France, International 
Joint Ventures", available at http://plc.practicallaw.comi7-107-4058 , visited on December 20, 2010 
at 7:00 P.M. According to Frederic Grillier& Herbert Smith SAS is the most flexible legal framework for 
~oint venture in France. 

16 J.P. Le Gall, supra at note-III, P. 15. 
11 7 Ibid . 
118 1d. 

119 Ibid, PP. 16-17 
120 Ibid, P.16. From Le Gall assertion it is not clear as to whether this disclosure to tax authori ties is a legal 
requirement or just normal practice. 
121 Ibid, P. 16 
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fl ex ibility.,,122 According to th is new French company law, for SAS to be established "[t]here 

must be at least two shareholders and these must be legal entities hav ing capital of at least FF 

1,500,000.00"; and "a minimum capital of 250,000 FF is specified for thi s type of limited 

company and its shares cannot be ava ilable to the public.,,1 23 

In German law, there is no any spec ific law governing Joint Venture as a di stinct form of 

business organization; i.e. Joint Venture can take any of the ava ilable legal fo rms for partnership 

or for limited companies l24 . This is not however to mean that there are no some other speci fic 

laws regulati ng Joint Ventures, because as Joachim Rudo puts it we ll '~o int ventures in Ge rmany 

are subject to German, to European Antitrust Law, to merger control as we ll as to the prohibition 

on cartels.,, 125 

Under Romanian law, on the other hand, Joint Venture is a paltnership without legal personality. 

Under the Romanian law, Joint Ventures are to be governed by the provisions of the Commercial 

Code and the Fiscal Code l26 Joint ventures under Romanian Commercial Code do not require 

any formali ty requirements as required for the formation of other companies, except the Joint 

Venture should be in a written form 127. However, it is in teresting to note that there is one 

compulsory formali ty required from Joint Ventures, i.e. "joint ventures must be registered with 

the competent fiscal authority before the commencement of any acti vity. ,,128 With regard to 

taxation and keeping of accountancy records, the Romanian law provides two different rules for 

Joint Ventures. When the Joint Venture is between a Romanian individual and a Romanian legal 

entity or between a foreign and a Romanian legal entity, the one responsible for keeping the 

accounts and making the payment of the profit tax is the manager of the joint venture, i.e. the 

Romanian legal entityl29 However, when the palticipants to a joint venture are Romanian legal 

122 Centre for Law and Business, Faculty of Law, Universit y of Manchester, "Companv Law in Europe: Recent 
Developments", a survey of developments in core principles of companies regulation in selected national systems, 
Feb., 1999, P .24, avai lable at hUp:l/webarchi vC.nationa larchi ves.gov .uk/tna/+/http://www.dti .gov.uklc1d/milman .pdfl 
'" Ibid, P. 24 
124 Joachim Rudo, "German Business Law", available at http://w\-Vw.germanbusinesslaw.de/ , vis ited on December 
20,20 10 at 7:00P.M. 
12S Ibid. 
1" - Supra at note-38. 
m Ibid . 
128 (d. 

129 Id. 
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entities the manager of the joint venture must keep the accounts of the joint venture by 

registering all the income and expenses generated by the activity and afterwards it must transmit 

the records corresponding to the contribution of the other participant to the latter, who must 

register them in its own accounts; and fina ll y both must pay the corresponding profit tax to the 

competent authority 130. 

In Cyprus, Joint Venture has a separate legal personality whose members' liabi lity is limited to 

the amount of capital they respectively contributed to in to the business l31 . Regarding the tax 

liability, a Joint Venture under the Cyprus law has separate tax liabilitylH Although Cyprus joint 

venture is principally constituted by two legal instruments, i.e. memorandum of association and 

articles of association which are to be filed in the commercial register, there is al so an additional 

a joint venture agreement between partners, which will " in appropriate circumstances be 

specifically enforceable.,,13J Accordingly, they will be entitled to all ava ilable remedies in the 

general contract principles for breaches, such as specific performance, damages, injunctions, 

etc ... , and in thi s regard the partners are also free to choose any law (forum) to govern the joint 

venture agreement although the Cyprus law is the relevant law for governing the memorandum 

of association and articles of association rega rdless of the partners' chosen lawl34 

May be it will also be imperative to look in to the Joint Venture lega l framework of China as it 

will enrich our comparative insight because of its unique features. In China, there are the 

following basic types of Joint Ventures:-

Sino-Foreign Equi(V Joinl Venlure (EJV): - it is incorporated between a Chinese paltner and a 

foreign company with limited liability; and the partners share profits, losses and ri sk in equal 

proportion to their respective contributions to the venture's registered capital i3S
• According to the 

Chinese law, the Joint Venture has two legal documents, i.e. the Joint Venture 

130 Id. 

131 Infra at note-207. 
132 Ibid . 
133 Id. 
134 Id. 
135 Supra at note-2. 
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agreement/contract and the Articles of Assoc iation, and in the event of contlict between these 

two documents the Joint Venture contract has precedence l J6 

Sino-Foreign Cooperative Joint Venture (CJV):- thi s is also ca ll ed Contractual Operative 

Enterprise, and there are basica ll y two types of CJV 's, i.e. a CJV with a lega l personality and a 

CJV without a legal personal ity. The CJV can also be either with a limited liability or with 

unlimited liability, where the limited CJV will be similar to EJV in it status of permissions lJ
? 

while unlimited CJV is similar to a partnership, where the parties jointly incur unlimited liabi lity. 

In both latter cases, however, the status of the formed enterprise is of a legal person which can 

hire labor directly138 In Ch ina, the CJV has convenient and tlexible characteristics and it is 

easier to find cooperat ive partners and to reach an agreement. The Chinese law is tl ex ible to the 

extent of allowing a foreign investor to eas il y merge with a Ch inese company for a qu ick start 

and in such a case the foreign investor does not need to set up a new corporation in China, i.e. it 

can use the Chinese partner's business li cense under a contractual arrangement lJ9 

Apart from the aforementioned general feat ures of Joint Venture in the Ch inese law, we can also 

observe from the Chinese-Foreign Joint Venture legal frameworks (Appendix- Band Appendix­

C) the followin g specific tlexible and favorable characteristics:-

» Join t Venture can be set up by two or more partners-no restriction on this regard. 

» Joint ventu re partners can be either individual persons or jurid ica l bodies- no limitation. 

» Joint Venture with limited liabil ity or with unlimited liability is possible. 

» Joint ventu re with equity shares as well as contractua l non-eq uity joint venture havi ng 

distinct legal personality is possible. 

» Joint Venture agreement/contract has legal recognition and will be enforceable. 

136 Ibid. 

IJ7 Id. However, there are the following other differences between EJV and elV: (I) in a eJV share of profit can be 
as agreed by the parties, not necessarily in proporti on to capital contribution ; (2) operation in elV is poss ible on ly in 
a restricted area; (3) a elV allows negotiated levels of management and fin ancial control; (4) subject to the parties 
agreement, the foreign participant can recover its investment during the term of the venture; etc .... 
liS Id. 
139 Id. 
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~ Joint Venture shall have a corporate governance structures like board of directors, 

where in partners will be represented and will have equal participation in the management 

of their Joint Venture. 

At thi s juncture, it would be pertinent to briefly rev iew the content of the OHADA' s instrument 

on Joint Venture. Accord ing to the OHADA 's Un iform Act Relat ing to General Commercial 

Law, 'joint venture' shall not have lega l personality, no requirement of registration and 

publicity'40 This Joint Venture in the OHADA instrument is almost identical to the Ethiopian 

Joint Venture in its most aspectsl41. It is, however, important to note that thi s OHADA 

instrument has also contained a unique type of entity which is known as Economic Interest 

Group (EIG), which shall be registered and wi ll have its own legal personality '42 It can be 

observed that this latter type of organ ization is almost similar to the EIG in French law as we 

have seen above. 

Finally, it is also prudent to say something on the position of the International Trade Centre on 

the legal fram ework of 'joint venture' in genera l, and particularly on Incorporated Joint Venture 

Agreements. According to the International Trade Centre document, there can be both 

Contractual and Incorporated Joint Ventures, and these joint ventures will have the following 

features:-

1- Contractual Joint Venture: - will have greater fl ex ibility and allows considerable freedom 

for the parties to regulate contractual rel ationships, which are not governed by the more 

stringent company law regulations; and wi ll have also greater exposure, i.e. as not being a 

di stinct legal entity, it cannot shi eld the parties from being directly liab le for the debts and 

losses of the joint venture, i.e. they will be held jointly and severally li ab le l43 

140 See Appendix-D , BOOK-5 , an Extract from OHADA's Uni form Act Relating to General Commercial Law. 
OHADA is an Organization for the Harmonization of Business Law in Africa. 
141 Ibid, BOOK-5. 
142 Ibid, BOOK-7. 
143 lTC, supra at 110Ie-208, P. 2. 
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2- Incorporated Joint Venture: - is suitable for new business wh ich is intended to have a long 

li fe and a reasonab ly separate identity or management '44 According to thi s ITC document 

"an incorporated joint venture takes the form of a new legal entity . .. organ ized as a 

corporation or similar business organizat ion provided by company law" and " it is usual for 

the joint venture parties, prior to creat ing a joint venture company under a specific national 

law, to enter into an agreement setting out the arrangements for the formation of the new 

jointly owned company and its operation.'''45 The ITC document provides that the Joint 

Venture Agreement wi ll have three major objectives; namely, ( I) to regulate the 

collaborat ion among the parties and the obligations of each of the parties during thi s 

incorporation stage; (2) to spe ll out how the company operates after formation , what type 

of company form it takes, how its statute shall be drafted, etc ... ; and (3) to regulate the 

relationship of the pal1ies and the ir respective dut ies and rights fo ll owing the estab li shment 

of the new company'46 

With the above objectives in mind , the ICT document provides various Standard Joint Venture 

Agreements, in which various joint venture related issues such as corporate governance, the 

parti es' representat ion in the board of directors, etc .. . are properly add ressed. 

4.2. Legal Frameworks and Practices of "Joint Ventures" in Ethiopia 

Joint venture under Ethiopian law can be sa id to be found under three separate lega l frameworks; 

name ly, the 1960 Commercia l Code, the In vestment Proclamation no.280/2002, and the Public 

Enterprises Privati zation Proclamation no. 1461199 1 (with its amendment Proclamation no. 

18211992) . These legal frameworks do provide d ifferen t types of "joint ventures" and thus we 

wi II exp lore these lega l frameworks herein under. 

144 Ibid, P.3. 
145 Ibid, P.2. 
146 Ibid, PP. 3-4. 
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4.2.1. "Joint Venture" Under the 1960 Commercial Code 

4.2.1.1. Contractual Joint Venture Framework 

Joint Venture as "Business Organization" 

The definition of Joint Venture under the 1960 Commercial Code apparently seems to be given 

in terms of 'an agreement', and so one can be tempted to conclude that the law provides just for 

contractual Joint Venture. However, when we continue the reading of the definition it further 

provides that Joint Venture "is subject to the general principles of law relating to 

partnerships"l47, which phrase clearly implies that Joint Venture is not on ly mere agreement, but 

is a partnership between the venturers. Besides, under Article 212 Joint Venture is li sted as one 

of the six form s of business organizations and reading th is vis-a-vis Article 2 1 O( I) evidences that 

Joint Venture is a business association arising out of a partnership agreement. Therefore, from 

these provisions we can safely conclude that Joint Venture under the Commercial Code of 

Ethiopia is a 'business organ ization ', not a mere contractual relationship. 

Its 'Clandestine' Nature 

Despite the fact that Joint Venture is considered as a business organ ization under Ethiopian law, 

we can however see that Joint Venture in Ethiopia has the fo llowing basic legal features:-

~ Secrecy:- the joint venture should not be known to third partiesl48 ; 

~ Informality:- no formal requirements for the validity of a joint venture formation , l.e. 

need not be in writing, no registration, or no publici ty l49; 

~ No legal personality of its own l50; and 

~ No name of its own: partners deal with th ird parties in their own namesl5l . 

The aforementioned legal features make it difficu lt to treat Joint Venture as a business 

organization per se. 

147 Supra at note-6, Article 27 1. 
l4' lbid, Article 272( 1) 
149 Ibid. Article 272(2). 
". Ibid. Article 272(3). 
151 Ibid, Article 276(5). Th is provi sion states that "Every partner shall deal with third parties in hi s own name." It is 
not clear from this provision whether or not a Joint Venture can have its own name, but the writer of this thesis 
opines that as having no legal personality, it may not have its own name. 
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The writer of this paper attempted to di scover as to whether there was an intentional drafting to 

make this type of business organization secret from the public. If we start from the etymology of 

the term "}' 7i"'!': " in Amhari c we cannot correlate its meaning with the term ' Joint Venture' , 

which has no any sense of secrecy in its litera l meaning. Besides, there is no also Amharic word 

" }, 'li o,!:;" in the major Amharic dictionaries1 52 In Desta Tek lewold 's Dictionary, there is a 

word "Ii"'!': ', its meaning being simi lar to '}' 7i "'!':', which is defined as "-I"H'I"1'6 ) 1 C: 

!-."In: 9"Cl-r: t\n"]' m~'1 (l.~·n ~m') }'-H"'I'1.~ll .~ t\::" (i. e. indirect meaning, sarcastic, 

etc ... ), which meaning has sim ilar sense like 'secrecy'. However, it is clear that thi s mean ing 

does not go in line with the meaning of 'jo int venture', wh ich simply implies partnership 

investment between two or more persons without implying any secrecy. On the other hand, in 

"h"1'~ ·ncv, ' I"~ '? ~ o".c" 0"111 n ;J'~-r " we find an Amharic term "!-.·lio'E I·I.~·", which is 

The case between Jemmanesh Dugda and Getachew Degaga (Append ix-H) shows that lack of 

formalities does not dep ri vc a partnership agreement of its legal existence and its consequent 

legal effects. The plaintiff and the defendant had estab li shed a 'partnership ' based on two 

consecutive written agreements but without fu lfi lling the legal requirements for formation of 

partnership, and also without specify ing the amount of the capital. When dispute is raised 

between them due to defendant's failure to account/report to the plai ntiff, the latter brought the 

case to court demand ing fo r the appointment of audito r. Since the defendant denied the existence 

of a partnersh ip between them all egi ng that their agreement does not specify the amount of the 

capital, it has become an issue whether a partnership ex ists or not. The lower court dec ided thi s 

issue in favor of the defendant ho lding that there was no partnersh ip between the parties and 

reasoned out as fo llows: "a partnership is said to exis/ when it is recognized by law and the 

agreement has /0 follow the form prescribed for forming partnership. The ins/rumen/ submilled 

by the plaintiff says 'the amount' bu/ is not completed." However, the appellate court reversed 

152 The four dict ionaries referred to herei n are: Desta Teklewold 's "OJlfl j'f"K:~ ourl? n 71'\"", (19620, .?n. 

! hC'i:fl'l:h "'M,o'1$' tl..).: h.l'dl hnrr:: ) i Kidanewold Kifle's "alf),/'06. tt'f'I'ta>' W'1f1 01o"H711 ,:I'I'\-}- (h,~.fl", 

(Publisher Desta Teklewold, Artist ic Printing Press, 1948E.C, Addis Ababa); Tesema Habtemichael's "h"l'" ·ncn 
Nlfl'l r 0 "'K: 1;" 0UJI? n 'p1\ til, (Artistic Printing Press, Addis Ababa, 1951 E.C.); and Eth iopian Languages Studies 
& Research Center's "h"'K:~ (111) 11 n j>t't ,}- " (Publisher Add is Ababa University, Artistic Printing Press, Addis 
Ababa, I 993E.C.). 
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thi s decision and held that there was a partnership agreement. From this case, we can observe 

that both COUltS made errors. Because the lower court totall y made their relationsh ip without any 

legal effect and status simply based on lack of formalities and miss ing of capital amount in their 

agreement (which are not at least necessary requi rement for Joint Venture) whereas the appe ll ate 

court simply sa id 'there is a partnershi p' agreement without identifying which type of business 

organizat ion it is and which part of the law shall be app li cable. 

Emphasis oJ the Law on Contractual Terms oJ the Partners 

It seems that the contractual nature of the relationship is given more emphasis in our law because 

the law in many provisions left many aspects of the re lationship to be governed by the agreement 

of the parties. We can examine the fo llowing provisions just to demonstrate this assertion :-

~ "Joint venture is an agreement between partners on terms mutually agreed .. . "I5J; 

~ Though the law provides that every partner owns hi s own contri bution, thi s is however 

appli cable, onl y provided that the partners did not provide otherwise, i. e. they can agree 

that contri butions are to be owned by one of the partners or jointly owned by the 

partners l54; 

~ Shares may be assigned only with the agreement of al l the partners, but the partners can 

sti ll stipulate otherwise, i.e. they may provide that shares can be ass igned by majori ty 

vote rather than by consensusl55 ; 

~ Powers of the manager shall be specified in the memorandum of assoc iation, but this is 

only to bind the partners each other, not to bind third patties since the memorandum of 

assoc iation is not to be registered and pub I icized 156; 

~ The extent of non-manager partners' liabilities is even left to be fixed by the agreement 

of the pat1ners l57, except for the case of li ability of partners who pat1icipate III 

management where their liability wil l be joint and several by virtue of the lawl58; 

153 Supra at note~6, Article 27 1. 
154 Ibid, Article 273. 
155 Ibid, Article 274(2). 
' s<> Ibid, Article 275(4). 
157 Ibid, Artic le 276(2). 
15' lbid, Artic le 276(4). According to Ihe Expose des MotifofM. Jean Escarra, Ihi s solution is arri ved at by applying 
the rule that in commercial affairs joint and several liability is deri ved onl y from the law. (See Peter Winship, Supra 
at note-22, P.57). 
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~ The partners can even agree on the continu ity/perpetuity of the Joint Venture despite the 

death , bankruptcy, or incapacity of a partner l59; 

~ Partners can also agree to empower the manager to dissolve the Joint Venture in their 

memorandum of assoc iat ion 160; and 

~ Partners are also allowed to agree on the expu lsion of a partner l61 . 

Therefore, despite the fact that the law states that Joint Venture " is subject to the general 

principles of law relat ing to partnershi ps", it is however observable that this rule is on ly a gap­

filling clause to govern the partners' relationship on ly in the event of lack of special agreements 

in many aspects of their relations. However, there are some few legal rules on which the parties 

to a Joint Venture cannot agree otherwise. One good example can be the rule provided under 

Article 277, wh ich states that a manager shall account to the partners and any provision to 

relieving him from this duty shall be of no effect. Accord ing to the Expose des MotifofM. Jean 

Escarra, "[t]his rule is a matter of public policy and members are not permitted to agree 

otherwise." 162 

Applicabili(v of the 'Partnership's General Principles 

Assuming that the partners did not agree otherwise in many aspects of the ir relations or in the 

event of gap occurring between their agreement and the Joint Venture provisions of the law, then 

wh ich partnership' s general principles app ly? There are three types of partnersh ips under 

Ethiopian law; namely, Ordinary Partnership, General Partnership, and Limited Partnership. 

Article 27 1 refers to 'general principles of law relating to paJ1nerships' , but it does not specify as 

to which specific principles among the three types of partnerships. Same problem can be faced 

when a Joint Venture is divulged to third parties because Article 272(4) states that in such event 

the Joint Venture shall be deemed "an actua l partnership,,1 6J As to what is 'an actual 

partnership' is not hinted anywhere in the law. 

IS. Ibid, Article 278( 1)(h). 
160 Ibid, Article 278( 1)(i). 
161 Ibid, Article 279(2). 
162 Supra at note-23, P.S7. 

163 Note that in Expose des Motif of M. Jean Escarra , this provi sion was drafted as foll ows: - "If a Joint Venture is 
made known to third parties it will be treated as a de facto business organization." (Peter Winship, supra at l1ote-23, 
r.55). 
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The case of Gebre Tensae Ted la vs. Mr. Evange los Ot1enzatos (Appendix-H) can be a good 

example for the necess ity of cross referring to partnership provisions of the Commercial Code. 

The parties in thi s case had partnership agreement and their dispute was that during plaintifPs 

management of the business the profit was 6,950 Birr whereas during the defendant's 

management the profit became Birr 69. The plaintiff lose hi s trust and good faith on the 

defendant and doubted the proper management of the business; accord ingly, he demanded 

di ssolution per Atticles 218, 278( 1)(1), 278(2), and 277 and for appo intment of auditor. The 

defendant' s basic defense was lack of court's jurisdicti on on this case alleging that the Joint 

Venture agreement provides for any dispute to be referred to arbitration. The court dismissed the 

defendant' s object ion stating that pursuant to Articles 218( I), 278( 1)(1), 278(2) of the 

Commercial Code a court can decide dissolution of a finn upon the request of one partner where 

there is good reason, notwithstanding any agreement to the contrary. The court cross referred to 

Article 2 18(2) to determine the meaning of ' good reason ' in Article 278( 1)(1) and held that a 

seri ous di sagreement between the partners constitute 'good reason' for thi s purpose. 

Dissol ulion 
The idea of di ssolution is also provided under our law for Joint Venture. The dissolution 

envisaged herein is referring on ly to the dissolution of the relationship rather than to di ssolut ion 

of an entity as in other business organizat ions. So, the di sso lution is more of 'cancellation' of 

their Joint Venture agreement. However, it is important to note that the law provides for detail ed 

grounds of disso lution for a Joint Venture under At1icle 278( I )(a)-(i), and we may eas il y observe 

that thi s is one of the few parts of Joint Venture provisions, where the law deprives the partners 

to st ipulate otherwise regarding di sso lution tM In the Expose des Motif, M. Jean Escarra 

explained that many of the grounds of Joi nt Venture are common to all types of business 

organ izations and thus the reasons for di ssolution can be brought together in one section of 

general rul e.,,165 

The case between Shaik Tahi r Olllner Badir and Abde la Yussuf Saique (Appendix-H) shows the 

practical implementation of di ssolution of a joint venture. A partnership was establ ished between 

164 Supra at note·6, Article 278(2) provides that " [tlhe provi sions of this Article shall apply notwithstanding any 
provision to the contrary in the memorandum of association." 
165 Supra at note-23, P.57. 
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plaintiff and defendant respectively contributing Birr 5,625 and Birr 3,590. A dispute has been 

ra ised between them due to the defendant 's fai lure to share the proceeds of their bus iness venture 

to plainti ff; as result plaintiff ca limed for the return of hi s contribution Birr 5,625, interest, court 

fee, and lawyer fee. Finall y, the court held that the agreement signed by plaint iff and defendant 

on December 26, 1962 established a com mercial business organizat ion, but did not fo llow the 

formalities, and as a result the organization between the two parties is to be governed by Article 

271 (3) of the Commercial Code. Regarding the plaintiffs claim of contribution return, the court 

however held that before demanding return of contri bution, plaintiff should have first claimed for 

the di ssolution of the organization pursuant to Artic le 278( 1)(1) of the Commercial Code. 

Contractual Joint Ventures in Practice 

In the general business community, Joint Ventu res usually take informal form s of business 

partnerships rarely recording thei r terms of agreements in written form. Due to lack of legal 

requirements of registration and publicity it is even very difficult to find any offi cial statistics of 

such kinds of joint ventures in Ethiopia since they are made normally in clandestine fashion. The 

interview the writer of this paper has made with the Legal Directorate of the Ministry of Trade 

and Industry confirms this fact l66
. This is not however to say there are no joint ventures, but it is 

just to say that their secret nature makes it very difficult to know their actual existence and the ir 

practical experiences. This fact makes it very difficult even to assertively conclude that among 

the various types of business organizations joint venture is the most unfreq uented one because 

joint venture business being undertaken underground or in the shadow might be numerous to 

defeat such assertion. So, the maximum that can be sa id about joint ven ture in the general 

business community is that it is an unknown zone to explore. Just to demonstrate the fact that 

such joint business arrangements are common between business people it wou ld suffi ce to see 

the selected court cases attached herewith as Append ix-H . Besides, some Joint Venture 

agreements have been selected randomly from different sectors, and we can see the featu res of 

these agreements here below. 

166 Interview with Ata Anteneh MengistLl, Di rector of Legal D irectorate of the Ministry of Trade and Industry, made 
on Novemebr 1, 20 10. 
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One practical example for contractual Joint Venture is from the construction industry. Currently, 

one existing legal framework fo r jo int venture partners in road construction sector is the di rective 

issued from the Ministry of Works and Urban Development to Ethiopian Roads Authority in 

2008 167
. According to thi s directi ve, the Authority is directed to enterta in the bids of joint 

paJtner contractors for single projects based on their internal joint venture agreement containing 

their respecti ve obl igations for the project at tender. This directive requires such joint venture 

agreement not onl y to be in a written form but also to be authenticated by the concerned 

documents authentication and registration office. Though the fact that such arrangement be ing 

di sclosed to Ethiopian Roads Authority (ERA) makes the joint venture to be a partnership to 

ERA purpose, we can however observe that the arrangement is still joint venture for the general 

public and fo r other third parties purpose. In view of this, we can say that the said di rective has 

practica ll y 'amended ' the Com mercial Code join t venture provisions fo r such particular sector 

purpose, though the issue still remains as to whether thi s directi ve will have any legal fo rce in 

case of any di sputes with regards to the form of the joint venture. Nevertheless, there is no doubt 

that thi s di rect ive has in a way fill ed the loophole in the legal framework, and waiting fo r any 

forthcoming legal framework for such purpose contractors are enjoying the existence of thi s 

directive to win some projects by joi nt venture arrangements. 

Accordingly, the practice in the construction industry is that the Client (e .g. Ethiopian Roads 

Authority) will make jo int partners to sign a Joint Ventu re agreement wherein they have clearl y 

agreed to be jointly and severall y liable. The Joint Venture Agreements between HAZI II 

GEN ERAL CONSTRUCTION & TRADING and Dunyalar Asphalt Road Transport Structure 

Contracting Mining Trading Ltd Co Ethiopia (Appendix-J) as we ll as the one between AI-IM ET 

AYDEN IZ INSAAT TURI ZM GIDA EG ITIM OGRETI M ITHALAT IHRACAT VE 

TICA RET A.S and KM C Constructions Lim ited (A ppendix-L) can be illustrat ive ones to show 

the overall structure of thi s arrangement 168 Accordi ng to these Joint Venture Agreements, the 

joint venturers will be jointly and severall y li ab le to Ethi opian Roads Authority for the execution 

of the contract. The parties have however limited their liability to the extent of their contributions 

among themselves. Besides, the parti es prov ide a detailed management structure to ensure for the 

167 See Appendix-I , Di recti ve Issued by the Mi ni stry of Urban Works & Developl11ent on 13/ 1/2000, Ref. no. 
82700250/9 addressed to the Eth iopian Roads Authori ty. 
168 See Appendix-J and Append ix- L. 
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joint management of the Joint Venture. The Joint Venture Agreements have also contained a 

representation clause w hereby one of the parties has been authorized to represent the Joint 

Venture with any third parties. These Joint Venture Agreements seem to be in line with the 

relevant provisions of the Commercial Code as well as with the directive issued by the Ministry 

of Urban Works and Development. 

This arrangement is not yet welcome by the stakeholders because of its many draw backs. One 

major problem in such contractual 'joint venture' arrangement is the fact that the 'joint venture' 

has no legal personality of its own. The other major problem is in terms of the partners' liability, 

i.e. this 'joint venture' legal frame work under Ethiopian law is almost like partnership agreement 

as it is already di sc losed to the Client, where the partners will be jointly and severa lly 

responsible and their liability will be unlimited while Contractors basically need their liability to 

such venture be limited to their actual contribution to the 'joint venture'. What the Industry is 

demanding seems to be a ' Joint Venture' legal entity with limited liability of partners but without 

stringent formation and exit requirements as provided for other relatively 'permanent' business 

organizations. The issue of double taxation has been also one major concern for joint partners in 

the secto r. Such a demand was sent to concerned Government authorities for consideration and 

for preparation of the appropriate lega l framework su itable for such type of limited purpose 

arrangement '69
. Under Ethiopian Commercial Code context, it is not even inviting to establi sh 

either a private limited company or share company by construction partners because of mainly 

non-continuity nature of their engagement, exposure to double taxation scenario, problem of 

lengthy exit process, etc .... Because of the aforementioned problems, in some instances 

construction partners would be forced to go abroad and establish a Joint Venture company with 

limited liability under foreign jurisdictions. The discussion the writer of this paper has made with 

concerned Government and non-Government bodies confirmed these problems in this section 170. 

One potential problem in such practice is the fact that the Joint Venture is being considered as a 

legal person by the parties as we ll as by third pmties, and all related agreements and legal 

169 See Appendix-K, Letter Written by the Ethiopian Contractors' Association to the Ministry of Justice, dated 
26/06/2001, Ref. no. h.rf"I·~11 005612001. 
! 70 Interview made with Ata Aschalew Asfaw, Senior Legal Expert in Ethiopian Roads Authority (ERA) conducted 
on November 8, 20 I 0; and interview with Ata Melaku Tadesse, General Manager of the Ethi opian Contractors' 
Association, conducted on November 3, 20 10. 
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documents are prepared with such view In mind. For instance, if we see the Joint Venture 

agreements at Appendices-J and L, we can see that th ey give name to the Joi nt Venture and they 

also mention about representing the Joint Venture with third parties, about acting on behalf of the 

Joint Venture, etc . .. , which are not in line with the legal status of a Joint Venture under 

Ethiopian law. The worse scenario is the fact that a third party (e.g. Ethiopian Roads Authority) 

also takes the Joint Venture as a person and concludes a contract with the Joint Venture as a 

person and in the name of the Joint Venture, the case for illustration being the contract between 

Ethiopian Roads Authority and Ahmet Aydeniz - KMC Joint Venture (see Appendix-N). 

4.2.1.2. Corporate 'Joint Venture' Under Ethiopian Commercial Code 

Having seen the above basic features of Joint Ventu re as envisaged under the 1960 Ethiop ian 

Commerci al Code, it is however important to note that formation of corporate 'joint venture ' in 

its broader sense of the term is not totally precl uded from being a possibility under Ethiopian 

Commerc ial Code. This is to say that two or more persons can still form a corporate 'joint 

venture' by choosing any of the other lega l forms such as partnership, private limited company, 

or share company. This assert ion holds true only if we consider 'joint venture' in terms of 

purpose, and not in terms of a different type of business organization. One practical example to 

illustrate the possibility of a corporate "Joint Venture" is the formation Premier Switch Solutions 

Share Company by United Bank S.C, Awash International Bank S.C, and NIB International 

Bank S.c. as the maj or shareholders thereto. The purpose of thi s special company is to establi sh 

a common electronic card payment system and the three banks, together with some nominal 

shareholders, have joined their capital s and resources and formed the share compan y as an 

independent entity with all having eq ual equity shares. Thi s company can be one good example 

to show the need for joint venture companies even among competitors for some specific 

purposel 71 and the problems surrounding its establi shment need to be ex plored to show the 

practical legal imped iments for the formation of such 'joint ventures' in Ethiopia. 

171 The very purpose of their venture is not to form a business organization for profit; rather it is to minimize their 
investment costs and to make the operati on of their main business as effi c ient as possible (see Appendix-M). In view 
of thi s very fact , it can be argued here that their ventu re is more of Economi c Interest Group to be treated by a 
different legal framework as in ot her jurisdicti ons (e.g. France and the OHADA Document). 
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The first problem they encountered in the process of the formation was NBE' s unwillingness to 

perm it such format ion , strictly requ iring that the share company to be established shall fu lfill all 

the legal requ irements needed for the formation of a bank l72 However, thi s was not the end of 

their problem because after choos ing thi s particu lar type of business organization they st ill face 

one major legal imped iment, i.e. the number of share holders . According to the 1960 

Commercia l Code, the minimum number of shareholders required to form a share company is 

five. The banks venturing to this particular spec ial purpose company are on ly three and th us 

practically speaking thi s wou ld have meant that they cannot establish such 'joint venture' unless 

they opt to a private limited company, which is not also favored by many due to its loose legal 

frameworks for corporate governance. So, in order to fulfill thi s legal requ irement they were 

obli ged to include other nominal shareholders, i.e. three ind ividua l persons from each bank, 

making the total number of shareholders twelve (12) altogether. 

Having been now for med as an independent entity, the three banks have selected th eir respective 

representatives to fo rm a Board of Directors and we can see that in a way the three banks are 

jointly managing the new company, proving that thei r business is more of a joint venture where 

a ll the partners w ish to have a say in the management. 

4.2.2. "Joint Ventures" Under Investment Proclamation no. 280/2002 

The Investment Proclamation no. 280/2002 under its Art icle 5(2) provides for areas of 

investments wh ich investors sha ll be all owed to in vest on ly in 'jo int venture' with the 

Government l73 At face value, the term 'jo in t venture' as used here may mislead a reader that it 

is the one as envisaged in the 1960 Commercial Code. However, a close look at the overa ll 

proclamation ev idences that these two joint ventures are not one and the same because when thi s 

proclamation uses the term 'jo int ventu re' it is not in its technical or legal sense. The emphasis in 

the proclamation is onl y about the joint in vestment in its li tera l sense, and this sense can be 

further evidenced by the Amharic version of the corresponding alt icle, which uses the word 

"~I'tYr" rather than the term " },Nmr: "'I)OC " as used in the Commercia l Code Amharic version . 

172 Interview made with Ate Ephraim W/Mariam, Legal Services Manager of the United Bank Share Company, 
conducted on October 25, 20 I 0, at around 10:00A.M. 
173 Investment Proclamation no. 28012002, Fede .. al Nega .. ;t Gazeta, 8'" Year, No. 27, Addi s Ababa, July 2, 2002. 
These areas reserved for joint venture investment wi th the Government are: manufacturing of weapons and 
am munition; and telecommunication services. 

AAU, School of Law, School of Graduate December, 2010 Page 46 



( 

Samuel Asfaw Law & Practice of Ethiopian "Joint Ventures": Comparative Stud y 

Not only thi s, but also regarding the legal form s of investment business organizations, the 

Proclamation further provided that business organi zations can be one form of investment and any 

business organization for investment shall be registered in accordance with the Commercial 

Code or any other relevant law l74 Thus, since business organizations under the investment law 

shall be registered unlike joint venture in the Commercial Code, we can easil y notice that they 

are two different types of business organi zations. 

At thi s juncture, it is important to note that the In vestment Proclamat ion did not exclude the 

possibility of joint investment between foreign investors and domestic investors other than the 

Government. The law still a llows a foreign investor to invest jointly with domestic investors, 

provided that the foreign investo r invests minimum of 25,000.00 US dollars in areas of 

engineering, architectural, accounting and audit services, project studies or business and 

management consu ltancy services or publishing or 60,000.00 US dollars in all other cases 175
. So, 

we can raise here an issue of whether a foreign investor can form a joint venture business 

organization as envisaged under the 1960 Commercial Code? Is Article 10(2) of the 

Proclamation quoted above a restrictive one to thi s poss ibility? 

Article 10(2) of the Investment Proclamation provides that any business organization as per the 

investment law shall be registered in accordance with the Com mercial Code. What the 

implication of thi s rule in our investment law is worth of exam ining. One possible way of 

interpretation is that the business organization shou ld be registered if it requires registration in 

the Commercial Code, but does not need to be registered if it is a type of business organization 

that is exempted of regi stration requirements like Joint Venture. This interpretation can be 

strengthened by the rule of interpretation that di ctates the special law prevail s over the general 

law because the Commercial Code being special when it comes to business organizations it 

should prevail over the In vestment law in thi s regard s. Besides, the Investment law does not 

stipulate an exceptional clause requiring that even joint ventures should be registered. However, 

it can be interpreted, on the contrary, alleg ing that the Investment law prov iding in vestment 

requirements and incentives it can be considered as special law when it comes to investment 

174 Ibid, Art icle 10(2). 
175 Ibid, Art icle 11 (2) and (3). 
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companies and so its requirement of registrati on of business o rgan izations can be considered as 

exceptional rule to prevail over the Commercia l Code provisions. So, in line with the latter 

interpretation we can say that Jo int Venture as envisaged under the Commercia l Code is 

precluded from the types of business organizations recognized for Joint In vestment . 

Therefore, we can deduce that the fo llowi ng two types of "jo int ve ntures" are impliedly 

recognized under the In vestment law: -

a. Corporate "Joint Ventures": - these corporate joint ventures can be either in the form 

of Share Company or in the form private limited company. 

b. Partnership "Joint Ventures": - these joint ventures can be 111 any of the three 

recognized partnerships under the Commercial Code, provided that they should be 

registered. 

There are some legal issues to be raised in connection with Investment j oint ventures relating to 

their legal forms. One important point to underline at the outset is the fact that the current 

investment law, unlike the previous in vestment law, does not provide for minimum shares to be 

held by domestic investors in their Joint investment wi th foreign investors176
• The implication of 

thi s is that foreign investors can hold any proport ion of the Joint investment shares less than 

100%, with a consequence of forming joint in vestment compan ies with a significantl y nom inal 

share by domestic investors. The effect wi ll be that the domestic investors will be definitely 

influenced by the foreign investor in any operation and decisions of the 'jo int venture'. Since 

such joint investment companies might be fo rm ed in any of the business o rgani zati on legal 

forms , such majority dominance might be more exacerbated the more the legal form is one of the 

legal structures like partnerships or private limi ted compan ies. 

The other legal point to look in to is the fact that the In vestment proclamation does not dictate 

any type of legal form even for joint investment between foreign investo rs and the Government. 

Pursuant to the re levant provisions we have seen herein above it can be deduced that any joint 

176 See Article 2(2) of Investment Proclamation no. 3711996, supra at note-3 1. 
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investment with Government may in take any of the legal forms recognized under the 

Commercial Code, i. e. share company, private limited company, or partnership. However, g iven 

the public interest behind such Government related joint investment, it is obvious that the legal 

forms of business organizations with very loose lega l structures and governance control might 

not be viable for such ventures. In relation to this, we can easily obse rve that the Joint Venture 

proclamation no. 235/83 was a wel l structured lega l framework for such types of Government 

joint investments in terms of ensuring the necessary corporate governance and control systems 

for such ventures. In view of thi s, we can conclude that the current investment law has fa iled to 

dictate a mandatory legal form wit h respect to such Public-Private Joint Venture. 

Even if Share Company can be the preferred lega l form to address the above issues, it is 

nevertheless important to note here that ' minority protection ' is not incorporated in our 

Commercial Code relevant provisions. So, in terms of protecting and encouraging investment, it 

wou ld be prudent to look in to our existing laws and to incorporate such kinds of legal 

frameworks. 

Currentl y, there are a lot of investment related corporate "Joint Ventures" formed in accordance 

with the current Investment law, and the writer of thi s paper has di scovered that in the practical 

implementation of the Investment Proclamation, there are two different types of approaches for 

'Joint Ventures' in vo lving the Government on the one hand and ' Joint ventures' with private 

domestic investors on the other hand. In the former case, the legal forms of the joint ventures are 

invariably share companies, the rat ionale behind being want of wel l structured corporate body l77. 

On the other hand , joint ventures of foreign investors with private domestic investors usually 

take the private limited liab ili ty legal form , with on ly few being formed as share companies 178 

One good example from the private sector in this respect can be the recent joint venture 

investment between Ethiopian Airlines and a Ch inese Construction company to estab li sh a 

standard hotel that can be jointly owned and managed by the two companies by way of creating a 

separate legal entity. The information and facts in thi s section of the paper is based on the 

interv iew the writer of thi s paper has made with the Lega l Counse lor and Corporate Secretary of 

177 Interview with Ata Tewodros Tal11eru, Legal Directorate Director, Investment Authority. conducted on 
Novemebr I , 2010. 
178 Ibid. 
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Eth iopian Airlinesl79. Aga in , one major problem they encountered in their venture is the choice 

of the legal form , and after noting that many of the business organizations in the commercial 

Code are loose in their corporate governance structures, they finall y opted for a share company 

to be the legal fo rm of their joint venture. However, being two in number and due to the 

minimum requirement of five shareholders to form a share company, they were also obliged to 

involve three other shareho lders unlike the ir original intention (the Ch inese investor agreeing to 

nominate these three additional shareholders.) 

4.2.3. "Joint Ventures" in Public Enterprises Privatization Proclamation 

Accord ing to the Privatization of Public Enterpri ses Proclamat ion no. 14611998, Privati zation 

agency is authorized to convert ex isting public enterpri ses in to share companies for those public 

enterprises intended to be privati zed l 80 Then, this spec ific law has also entrusted to the 

Privatization Agency under Article 7 the duty of undertak ing stud ies to adopt detailed procedures 

enabling the use of various appropriate modalities of privatization and to propose the appropriate 

modality for privatization, wh ich proposal shall be further approved by the Privatization Board. 

Though joint venture as one modality is not indicated in thi s Proclamation, the modality is 

however hinted under Article 6(2) (b) of the Privatizat ion and Public Enterprises ' Supervising 

Authority Establi shment Proclamation no. 41212004, which empowered the Agency to "evaluate 

and submit to the Min istry for its approval project proposals presented by in vestors intending to 

invest in partnership with the Government. ,,181 The usage of the term ' partnership ' in thi s law is 

not in its legal or technical sense as the correspond ing Amhari c vers ion of thi s provision says 

" h ",') "11i'l' ,:J C (J.p1 F /,,'} IT 11'1' 1\ "'I.~.t."1" . 

So, "Joint Venture" is one modality of pri vatizing such public enterpr ises allowing investors to 

purchase only partial shares of the tendered public enterpri se, the Government retaining some 

shares of the enterprise for major strategic sectors so as to execute the overa ll economic policy 

179 Interview made with Wit Rahel Zeri hun, Legal Counsellor & Corporate Secretary of Ethiopian Airl ines, 
conducted on October 13, 20 I O. 
180 Privati zation of Publ ic Enterprises Proclamati on no. 146/ 1998, Ncgn rit Gazcta, 5th Year, No. 26, Addis Ababa, 
December 29, 1998, Att icie 5( I J. 
IS1 Privatization and Public Enterprises ' Supervis ing Authority Establishment Proclamation no. 41212004, Nega rit 
Gazeta, 10'" Year, No. 57, Add is Ababa, August 2, 2004. 
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and directions of the country' 82. Though there is no clear and specific legal requirement that 

prescribes such Joint Venture modality should be made necessaril y in a share company legal 

form , Article 5 can be however the relevant provision that reco rds the in tention of the law maker 

with thi s regard. There are about eleven (I I) enterprises privatized in such 'joint venture' form 

(see Appendix-E for their li sts), and all have been formed in the form of share companies. This 

implies that the investor who wishes to purchase the public enterprise shall come up with other 

potential shareholders so as to fu lfill the min imum number of shareholders required by the law. 

Pursuant to the Privatization of Publ ic Enterprises Proclamation no. 146/ 1998, it seems that the 

'Joint Venture' seems to be executed by forming a share company, wherein both the investor as 

we ll as the Government shall have agreed numbers of shares. So, it is ev idently clear that this 

specific law adopts a Corporate Joint Venture arrangement, and to execute thi s, a standard Joint 

Investment Agreement has been prepared by the Authority, which agreement ob li ges the investor 

to nominate additional shareholders for the fulfillm ent of the minimum legal requirement on the 

number of shareholders for formati on of Share Company'83. 

There are important legal issues to be raised in connection with thi s lega l fram ework in the 

Privatization law. To begin with, in view of the minimum legal requirement of five shareholders 

to form a share company, wouldn ' t it be a legal impediment to the investment to require 

minimum of four (4) potential investors to join their capital and resources with the Government? 

Shou ldn 't such privatization law be as fl ex ible as poss ible for investors to venture? Should the 

legal form of such type of investment through privatizat ion be legally different from that of other 

direct investments under our investment law, where there is no legally prescribed form business 

organizat ion? 

A Joint Investment Agreement has been made recent ly between the Ethiopian Government and 

DNKNESH Vennogensverwaltung Gm bH, to join tly invest to further develop the existing 

Gh ion Hotel in to two 4 star and 5 star hotel s, respectively having equity shares of20%-80%'84. 

182 Interview with Ate Daniel Senti, Partnership Team Leader of Privatization & Public Enterprises Supervising 
Agency, conducled on November 1,20 10. 
IS) See Appendix-F. Though this is a specifi c Joint Venture Agreement entered into with a part icular investor, the 
writer of this paper has however found out that the standard Joint Venture Agreement is almost identical with this 
one except with minor modificati ons here and there. 
184 See Appendi x-F. 
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The two parties have agreed in their Joint Investment Agreement to subsequently establish a 

share company with a num ber of five shareholders, the fore ign investor nom inat ing three 

individual shareholders with nominal shares. This obligation on the fo reign investor is due to the 

legal requirement of minimum 5 shareholders fo r estab li shment of a share company. While a 

fl ex ible legal framework can be set up for fo reign investors to be as convenient as poss ible to 

invo lve in a joint investment, it does not seem to be advisable to create such a legal im pediment 

in the legal framework. 

An interesting feature of the Joint Investment Agreement between the two parties is that it 

contains a clause which entitles a shareholder to part icipate in the management of the share 

company in accordance with thi s Joint Investment Agreemene 85 Article 13 of the Agreement 

also provides fo r post formation ob ligations of the parties . It is understandab le that such pre­

formation Joint Investment Agreement can be an en fo rceable legal document fo r the parties' 

duties and obligations during the pre-fo rmat ion stage. However, the enforceability of such 

agreement post formation and in the face of statutory instruments like Memorandum of 

Assoc iation and Artic les of Association under Ethiopian law will be highly dispu table. 

Regarding quali fication of Joint Ventu re partners, by pract ice the Privat ization Authority 

req ui res the joi nt investor to be a company, i.e. a corporate bodyl 86, and the rationale behind such 

special requirement seems to be to ensure that the investor has well regulated and structured 

management structure enabling it to execute its business planl87. However, it is the op inion of 

thi s writer that since the Authority's qualification requirement is not spec ifica ll y referring to 

'share company', where we normall y find sllch structured corporate governance, it seems that the 

'company' can even be a pri vate limited company, where there might not be a so lid legal 

distinction between the partners and the management, in which case the Authority's requirement 

will be simply unnecessary legal imped iment for potentia l individual investors. 

18' Ibid, See Article 7.4. 
18' See Append ix-a. 
18' Supra at note- I 82. 
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4.2.4. 'Joint Venture" in Public Procurement Agency Standard Bidding Document 

The Public Procurement Agency's Standard Bidding Document Section-4, item-2, envisages for 

the possibi lity of bidders to tender for public procurement by forming Joint Ventu re arrangement 

among them lss . According to thi s bidding documen t, if bidders are to tender by way of Joint 

Venture they sha ll di sc lose themse lves and th e joint venture arrangement to the bidding 

organi zati on requ iring also the attachment of power of attorney fo r the signatories to sign on 

behalf of the Joint Venture. Moreover, the bidding document also requ ires the attachment of the 

joint venture agreement of the partners, wherein a ll the partners shall be jo intly and severall y 

li ab le for the execution of the Contract in accordance with the Contract terms. It is fair ly obv ious 

that this di sclosure requirement is not in line with the Commerc ial Code's Joint Venture, which 

is principally secret to third parties as we have di scussed ea rlier. 

Furthermore, the rul e of this Bidding Document on the jo int and several liabilities of the partners 

seems to be in line with the legal norm provided for joint venture partners under the Commercial 

Code. According to Article 272(4) of the Commercial Code, if the joint venture is made known 

to third parties, it shall be deemed to be an actual partnership in so fa r as such parti es are 

concerned. Since the Bidding document requires di sclosure of the part ies, then these parties shall 

be jointl y and severall y li able pursuant to th e rules of partnership we discussed previous ly. 

Besides, Arti cle 276(4) of the Commercial Code prov ides that partners to a j oint venture shall be 

jointly and severa ll y li able as between themselves and with the manager if they take part in the 

management. The Bidding document when requiring one of the partners to be nominated as 

being in charge does not tota lly preclude the partners ' ri ght for j oint management. 

4.2.5. The Role of Bilateral Trade Agreements for "Joint Venture" Businesses 

Fi na ll y, let us exam ine the ro le of bi latera l agreements in facilitating or encourag ing ' Joint 

Venture' bus inesses. The Eth iopian Government does norma lly enter in to so many bilateral trade 

agreements w ith man y countries, and so it w ill be prudent to ex plore the ro les and features of 

188 See Appendix-G, Standard Bidding Document for the Procurement of Works issued by PPA (Version I , January 
2006). 
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such agreements in promoting ' Join t Venture ' businesses between peoples of the respective 

countries. With thi s objective in mind , the writer of thi s thesis has tried to rev iew some bilateral 

trade agreements to which Ethiopia is a party, and has found out that there is one standard 

provision in such types of agreements that is relevant to 'joint venture'. For instance, the 

fo llowing Article 2(a) has been taken from the bilateral trade agreement between the Ethiop ian 

government and the Rep ubli c ofDj ibouti:-

"Article-2: The cooperation envisaged under Article 1 shall cover, inter 

Alia, (a) encourage the private sector of both sides to set up and run 

Joint Venture enterprises ... ,,189 

This is almost similar and standard provision in most bil ateral trade agreements. The purpose of 

thi s provision seems to be just to enhance cooperat ion in encouragi ng the establishment of 'joint 

ventu re' enterprises in the respective countri es. Otherwi se, such bil ateral trade agreements do not 

provide or dictate for any particular types of 'jo int ventu res', and th us we cannot take bilateral 

trade agreements as providing a special lega l framework fo r the establishment and operation of 

'joint venture' companies. In fact , reading the above provision vi s-a-vis Article-I of the bilateral 

trade agreement underscore the fact that such types of businesses shall be establi shed in 

accordance with the laws and regu lations of the respect ive countries at hand. Art icle-I of th is 

bil ateral trade agreement, which is also almost standard in man y agreements, provides as 

fo ll ows:-

"The parties contracting sha ll take a ll appropria te measures to encourage, 

and facilitate trade cooperation between the two countries and to promote 

the harmonious development and diversi fication of their trade in accordance 

with the laws and regulations in force in each country. In this r egards, the 

contracting parties subject to their relevant laws and regulations in force in 

either country shall provide the maxim um facilities possible for the purpose 

of increasing the volume of trade between the two countries.,,19o 

189 Source: Legal Directorate office of Mi ni stry of Trade. 
190 Ibid. 
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Therefore, in view of the above standa rd framework in bilateral trade agreements, the 

implementation and execut ion of form ing business enterpri ses can be said to be exclusively left 

for respective domestic laws and regulations, which fact showing that the trade agreements do 

not themselves provide a special legal framework for joint ventures. The only role such bilateral 

agreements play in this respects will be promoting and encouraging cooperation between the 

respective countries to facil itate for the establi shment of 'joint venture ' enterprises. This in fact 
tomllKe 

is an important impetus as it will push respecti ve countri es~hei r 'joint venture ' legal frameworks 

as conven ient as possible in order to achieve the main objective set by the trade agreement. Th is 

will in turn demand the respective countries to harmonize their lega l frameworks with 

international standards as much as possib le. 
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CHAPTER-FIVE: PROMINENT LEGAL ISSUES RELATED TO JOINT 

VENTURE 

5.1. Legal Personality 

Legal personality is a legal craft whereby art ific ial ent ities become ass imilated somehow to 

natural persons to be subjects of rights and obligat ions. Attri butes of ' legal person' can be briefl y 

summarized as be ing: capacity to perform any juridical acts; assuming ri ghts and obligations; 

assumption of contractual or extra-contractual liabi lities; assuming penal liabilities; to have 

name; nationality; limited liab ility; and capital 191
• In connection with Joint Venture, the issue of 

legal personality wi ll be crucial in the event of contractua l or non-incorporated joint venture 

since it wi ll not have a distinct personality in such event. As it wi ll have no legal personality, 

how to perform some major juridical acts might be areas of concerns. 

Peter Winshi p wrote the followin g regarding the effect of lack of legal personality on ownership 

issue in Jo int Venture:-

"Since the organization has neither lega l personal ity nor capital, 

the contributions of the members cannot become the property 

of the Joint Venture. The members merely place certain goods 

or assets at the disposal of the manager, who does not become 

the owner except in the case of fungible goods, especially cash. 

If the manager acquires goods with the property placed at his 

disposal he reta ins ownership of these goods but is obliged to 

the members for his acquisitions and if he resells these goods 

at a profit he must share the profit with the members. If the 

manager becomes baukrupt ... the goods placed at his disposal 

by the members (unless they are fungible goods) do not form 

part of the assets of the bankrupt and each of the members may 

reclaim his contribution. Personal creditors of member retains 

191 Goldberg, supra at l1ote-59, PP. 12-24. 

AAU, School of Law, School of Graduate December, 2010 Page 56 



o 

(. 

Samuel Asfaw Law & Practice of Ethiopian "Joint Ventures" : Comparat ive Study 

his rights over the goods placed at the disposal of the manager. 

Being the owners of their contributions the members may freely 

transfer the goods to third parties.,,'92 

The other issue with regard to ownership is the fact that contributions of the partners are said to 

remain under the ownership title of the respective contributing partners and thus it is not clear as 

to whether they can d ispose thei r property during the joint venture period. It seems th at the joint 

venture agreement shall specifi ca ll y dea l with such kinds of issues, which make the arrangement 

very diffi cult or uncertain if the agreement is si lent on thi s regards. Even the fact that the 

properties of partners contributed to a joint venture are subject to attachment by their personal 

creditors might be a concern for the certainty of the j oint venture. 

Apart from the above ownership issues, as to how to perform some major juridical acts might be 

also areas of concerns for contractual joint venture as it wi ll have no legal personality. 

It the case between Lebssu Boeru & Yohannes Boeru vs. Isak Fessehatsion (see Appendix- H), 

the court seems to have erroneously render lega l persona lity for the joint venture establi shed 

between the parties. The facts of the case are that the plai nti ffs and the defendant estab lished a 

finn on Tah isas 5, 1957 E.C to press white wine under the trade name " Isak ' s Company" by a 

private agreement. The defendant was the manager and he refused to give profit and loss 

accounts to the plaintiffs; he also changed the name to ' Isak' without agreement of the plaintiffs. 

The defendant' s claim in th is case was that the firm was not estab li shed accord ing to the 

Commercial Code. The cou,1 finall y held that it is proved an ord inary partnership was 

established under the name of ' Isak's Company ' because the parties have contributed money and 

agreed to form a partnership with ' Isak's Company' as a trade name with its license to be in the 

name of the defendant. The writer of this thesis is of the opinion that the court has made an error 

in concluding that " it is proved that an ordinary partnership was establi shed under the name of 

' Isak's Compan y' " because the facts of the case clearly prove that the parties have contributed 

money and fo rmed a partnership to be named after one of them and also to conduct the business 

192 Supra at note-23. 
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with the license of this pmtner. These facts wo uld rather ev idence the truth that the venture is a 

secret one more qualifying asjoint venture than as an ordinary partnership. 

The other related issue with lack of lega l personality in the contractual Joint Venture is the 

di stinct lega l status of partners in the Joint Venture arrangement. Since contractual Joint 

Venture does not have lega l personality unlike other business organizations, it seems that the 

partners to the Joint Venture maintain their di stinct legal status and being so it seems that both or 

all partners shall be traders as per the meaning of the law. If we look at Article 280(2) of the 

1960 Commercial Code, for instance, it provides that "[w]here the partnership is a commercial 

partnership, each pmtner shall have the status of a trader." As to whether this rule will be 

applicable to ' Joint Venture' or not can be a lega l issue to be d isputed. However, the rule is very 

pertinent to our di scuss ion because there are other relevant business licensing and registration 

legislations that also require both licensing and registrations for any person to be engaged in any 

commercial acti vit/ 93
• Besides, there is also an investment law that imposes restrictions, 

limitations, and requirements for investors. Therefore , by ' di stinct status of partners' it is to 

mean that partners to a Joint Venture should fulfill all legal requirements individually before 

being engaged in a Joint Venture. Whether the secret nature of 'joint venture' under the 

commercial code makes thi s possible or not might be a point for further consideration. 

Interestingly enough, the definiti on of "person" under the Income Tax proclamation no. 

286/2002 is a catch-all type definition including individuals, companies, registered partnerships, 

corporate or unincorporated body of persons, association of persons l94
, and thus it can be said 

that for income tax purpose even Joint Venture is a ' person' . From practical point of view, the 

implication of considerin g a jo int venture as a person for tax purpose will be to treat its tax 

treatment separately, di st inct from its patt ners. However, this does not give any legal 

significance because under the Commercial Code, Joint Venture is sa id to be a secret 

arrangement between persons without legal personality and thus the ex istence of such business 

organization may not be divulged to anybody, including even the tax authority. 

193 Commercial Registration & Business Li censing Proclamation no. 686/20 10, Negarit Gazeta, 16th Year, No. 42, 
Add is Ababa, July 24, 20 10, Articles 6( 1) & 3 1(1), respectively provide that "No person shall engage in any 
commercial activity unless registered in a commercial register." and " ".no person may carryon commercial activity 
without obtaining a val id license." 
194 Articles 1,2, and 3. 
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5.2. Duties and Liability of Partners 

The liability of the partners as between themselves will be usuall y as agreed in their Joint 

Venture agreement. However, the liability of the partners to third parties is only subject to their 

direct involvement and dealings with th ird parties. As a result, the partner who is in charge of the 

management of the joint venture will be assuming fu ll responsibility and unlimited liab il ity. The 

manager, "as a party to agreements with third parties, wi ll be liable towards such third parties 

with his ent ire patrimony, and not merely with hi s contribution to the joint venture.',1 95 In some 

jurisdictions, like for example in Romania, in order to avo id such unlimited liability imposed on 

the manager, a person may estab li sh a limited li ability company as per the provi sions of the law 

just for the purpose of participating in the Joint Venture and thus thi s limited liability company 

will become the manager of the joint venture, and as consequence this limited liability company 

wi ll be liable towards third parties up to the amount of the contribut ion of this person to the 

limited liability companyl 96 However, in some jurisdi ctions like France, it is not possible for 

juridical or corporate bodies to be di rectors (i.e. ' managers'), because on ly individuals are legall y 

allowed to take such positionl 97 

In terms of li ability of partners, a corporate 'joint venture' might have different legal effects 

depending on the type of lega l form chosen by them. If two or more joint venture partners form a 

registered ordinary or general partnersh ip, then the li ability of the partners will be joint and 

several l98 If the joint venture partners, however, form a limited partnership, then some of the 

partners (i.e. the general partners) will assume full , personal, and joint and several liability 

whereas the limited partners will be li ab le on ly to the extent of their contributionsl99 On the 

other hand, if the corporate 'joint venture ' partners form either a private limited company or 

share company, then their liability will be limited to the extent of their contributions20o 

195 Supra at note-38. 
, % Ibid. 

' 97 J. P. Le Gall , Infra at note-II I, P. 32. Though this legal stance in France is with regard to GIE (G roupment 
D'Interet Economique), it is relevant for thi s disclission for its basic similarities with Joint Venture. 
' 98 Articles 255(3) and 294 of the Commercial Code. 
'99 Article 296 of the Commercial Code. 
200 Articl es 304(2) and 5 1 O( I) of the Comm ercial Code. 
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Another pert inent legal issue to be considered will be the unlim ited Liabi lity of Managers and 

the issues of corporate Managers and non-partner Managers. As legal rule, the extent of li ab ility 

of Joint Venture partners as between themselves can be limited by their memorandum of 

association20 I, but the liability of the manager to th ird part ies is fu ll and unlimited202 However, 

partners who take part in the management of the business shall be jointly and severall y li ab le as 

between themselves and with the manager20] One possible legal issue to be raised in thi s 

connection will be whether a corporate partner can be a manager under Ethiopian law? The legal 

issue here seems to be clear, i.e. in such scenario the corporate entity wi ll have ultimately limited 

liability by its nature. So, wou ldn 't thi s be contrary to the basic principle of unlimited li ab ility of 

the manager under Ethiopian law? Accord ing to some literatures, "even in jurisd ictions where a 

corporation may not be a partner [to a partnership], it usuall y has power to be a party to a Joint 

Venture, at least when within the corporate purposes.,,204 On the other extreme, however, it has 

been also held that "[c]orporations have been held to have no implied power to be general 

partners, on grounds that it was ultra vires the ir corporate powers and wou ld divest thei r board of 

directors or the management of corporate affai rs.,,205 

The other related issue is that the corporate partner will be ultimately represented by a person, 

but thi s person will be act ing in the name and on behalf of the corporate partner, not in hi s own 

name as envisaged under Article 276(5). On the other hand, Arti cle 276( I) provides that the 

manager is known to th ird parties and he sha ll be fully responsible for the li ab ilities of the joint 

venture. This rule can be logical for a natural person who is also a partner acting in hi s own 

name, not in the name and on behalf of somebody else. It appears that our law lacks some 

govern ing legal norms in th is respect as provided in some other jurisdictions206 

201 Supra alnote-6, Arli cle 276(2). 
202 Ibid, Arlicle 276( 1). 
20) Ibid, Art icl e 276(4). 
204 Henry O. Henn & John Alexander, Infra at nOle-44, P. 108. 
205 Henry G. Henn & John Alexander, In fra at note-44 , P. 476. These writers did however indicate that in some 
cases a corporation will be allowed to be a limited partner. (P. 476). 
206 The French Commercial Code of2006 provides specifi c rules allowing corporate bod ies to be managers and also 
governing the full responsibility and liability of a person who represents a corporate party who becomes a manager 
by virtue of a partnership or a OlE agreement (See Supra at note-1 68, Articles L-221-3 and L-25 1- 11 ). 
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Just by way of illustration, we can see the Joint Venture Agreements under Appendices-J and L, 

where the Joint Venture partners are corporate bodies and one of them was selected as a manager 

(i.e. as a 'Lead Partner'). Here, a lega l issue might be rai sed as to whether these two corporate 

bodies with limited liability can form a Joint Venture under the Commercial Code, one of them 

being a manager? If so, how can they assume unlimited li ability while they are limited li ab ility 

companies by nature? Besides, what will be the legal responsibility and li abi lity of the natural 

person, who might be representing one of these corporate bodies to be the manager of the Joint 

Venture and will be acting in the name and on behalf of them? Will he be fully and unlimitedly 

I iab le as envisaged by the law? 

5.3. Tax Liability and Accounting Issues 

The issue of tax liability of the Joint Venture as well as the partners thereto can be viewed from 

various directions and as to whether separate taxation is appropriate or not may depend on our 

particular perspective. Because, in some instances the separate taxation of the joint venture can 

be vicwcd as advantage all eging that " it allows the Joint Venture part ies a high degree of latitude 

in planning their own and their venture's tax position. ,,207 On the other hand, however, there are 

many authorities who consider such separate taxation as di sadvantageous because it wi ll subject 

them to double taxation, i.e. corporate profit tax and income tax on dividends to partners208 

Joint Venture, as it has not distinct legal personality, is like partnership for tax purpose in many 

cases and thus it is principally subject to pass-through taxation . 'Pass through taxation ' is a 

concept that all profits and losses belong to the owner, who declares them on hi s or her 

individual tax return and thus genera l pattnerships are subject to pass-through taxation209 

However, in some jurisdictions li ke partnerships Joint Ventures may elect to be taxed as 

corporations21o Usually, however, all of the income is passed through to the Joint Ventures, 

207 Demetris Loizides, "Cv prus Joint Ventures: Flexibilitv for Russia. CIS and India", ava il able at 
\-\'ww.worldcommercereview.com, visited on December 15,2009. 
208 International Trade Centre UNCTAD/WTO, "fTC Incorporated Joint Venture Model Agr'cements", Geneva, 
2005, P. 3. See also Ian Hewitt , supra at note-59, P. 352. 
209 Supra at note-4, P. 2. 
210 Ibid, P. 163 
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who then declare their respective shares of the 1I1come (or loses) on their individual tax 

returns211
. 

Therefore, the issues of taxation in joint ventures is basically one major consideration in the 

choice of the legal form, i.e. whether Contractual Joint Venture, or Partnership Joint Venture, or 

Corporate Joint Venture due to their different tax effects212
. Accordingly, Contractual Joint 

Venture offers the simplest arrangement for tax purposes and so the Joint Venture wi ll not have a 

separate status for tax purposes, resulting effect of this being that it wi ll not be the Joint Venture 

that is taxed but rather the participants213 In Partnership Joint Venture, in most cases the profits 

and losses of the business will be computed for corporation tax purposes as if the partnership 

were a company, but each partner wi ll be subject to tax on its share of the partnership profits and 

10sses214
• According to Ian Hewitt, this partnership Joint Venture taxation approach is usually the 

preferred vehicle due to its tax efficiency on the following points215
:_ 

~ Expenditures and losses of the joint venture could be set off for tax purposes against 

profits of a Joint Venture partner, wh ich is not the case in a corporate joint venture; and 

~ Tax losses of a Joint Venture palty could be used to shelter profits earned by this Joint 

Venture party, which is not the case if the profit is received as dividend from a corporate 

joint venture. 

On the other hand, Corporate Joint Venture structure may result in a double level of taxation2 
16 

Apart from the above profit tax issues, there are also other tax consideration issues in the 

determination of where to locate to locate an international joint venture, such as corporate tax 

211 Ibid. 
212 Supra al nOle-61 , PP. 349-352. 
213 Ibid P 351 
21' Ibid: ' . 

215 Ibid, P. 352. 
216 Ibi d. 
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rate, tax incentives/holidays, withholding taxes, dividend income tax exemption, capital gains tax 

exempt ions in case of assets contributions to the joint venture, double tax treaties, etc .. . 217 

At this juncture, it will be prudent to exam ine the treatment of "Joint Ventures" under Income 

Tax Proclamation no. 286/2002. First of all , it is logical to hold that Joint Venture as envisaged 

under the Commercial Code cannot be subject to its own tax as it has no legal personality. In 

this connection, it might be relevant to examine the legal import of Article 49 of the Income Tax 

Proclamation, which provides that "compan ies, partnership, and ollter business organizations 

shall submit to the Tax Authority a copy of their memorandum of association and statutes ... " On 

the other hand, Article 272(2) provides that 'a joint venture agreement need not be in writing'. 

So, how do we reconcile these two provisions in the two different regimes? The first question to 

be asked is whether the above provision of the Income tax proclamation does also apply to Joint 

Venture in the Commercial Code sense? Though whether Joint Venture is a business 

organ ization or not might not be a legal issue, it can be however a legal issue as to whether the 

memorandum of assoc iation of such Joint Venture shall be subm itted to the Tax Authority due to 

the peculiar lega ll1Ol"m in the Commercial Code. 

However, it is not oddity to consider that this particular income tax law is requiring even Joint 

Ventures to subm it their agreements to the Authority. Some possible reason might be for income 

tax calculation purposes, for considerat ion of deductible expenses purposes, etc . .. , and the 

implication might be that unless such Joint Venture agreement is submitted to the tax authority a 

tax payer cannot legally declare some expenses related to the venture. We can al so observe that 

there is similar fiscal po licy and requ irement even in other jurisdictions. This being so, the 

unresolved legal issue might be what if the Joint Venture is made just on verbal agreement basis, 

wh ich is allowed by the law? Can the obli gat ion still subsist? 

The above being the provisions of the law and the vague intent of the legislature, the practice is 

however reveals double standards in taxation treatment of contractual joint ventures. Under 

normal circumstances, contractual Joint Ventures in the small scale business sectors do not as a 

211 Ibid, PP. 353-354 
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practice submit their agreements to the tax authorit/ 18 However, in the large scale sense of the 

term, Joint Venture Agreements are normally submitted to the tax authority for the purpose of 

obtain ing a Tax Identification Number (TIN) for the particular joint venture at hand219 One 

demonstrative case can be the joint venture between GIGA Construct ion PLC and MISR 

Concrete Development Co. (SEA), which has been submitted and filed to the tax authority and a 

TIN is issued fo r the joint venture220 According to Ato Mulugeta Balcha, once a TIN has been 

issued for the joint ventu re, then the joint ventu re will be considered as a separate ent ity for tax 

purpose and so separate accounts should be held for the joint venture so that the joint ventu re 

wi ll be treated separately for taxation purpose221
. The implication hereof will be that the joint 

venture partners, as distinct persons, will have their own respective TIN and their respective 

taxes will be treated separately from the joint venture taxation. It is clearly evident that this 

practice undoubtedly considered the joint venture as a person for tax purpose, and this is not in 

line with the commercial code conception of joint venture, where it has no legal personality. Ifit 

has no legal personality it logically follows that it cannot be a tax-paying entity. On the other 

extreme of the practice, those joint ventures that do not submit their joint venture agreements and 

do not obtain separate TIN for the joint ventu re wi II be paying taxes on their respective incomes 

from the joint venture business together with their other incomes. This being so, it seems that the 

latter will be benefiting from applying expenditures, losses, and expenses of the joint venture 

from their respective profits wh ile in the former case this might not be feasible. 

When it comes to tax liability of Joint Venture in the Commercial Code sense, the Joint Venture 

partners seem to be subject to income tax under Schedu le-C, the tax liability being borne by the 

individual partners individuall y. On Schedu le D Incomes, Article 34( 1) of the Proclamation 

seems to refer on ly to dividends derived from share compan ies or withdrawals of profit shares 

from private limited companies, this evidencing that partnerships and other business 

organizations in the Commercial Code are not subject to dividend/profit share income tax of 

10%. The issue to remain is however: whether all the partners shall pay income tax under 

Schedu le C or only the one(s) in whose name the bus iness is being made? 

2 18 Interview with Ate Mulugeta Balcha, Tax Audit Process Co~ordinator of Large Tax Payers' Office in Federal 
Inland Revenue Authority, conducted on March 18,2011 at 3:00P.M. 
219 Ibid. 
220 Source: Tax Audit Process Co-ordinator Office at Large Tax Payers' Office in Federal Inland Revenue Authority_ 
221 Supra at note-2lS above. 
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Regarding other corporate 'Joint Ventures' to be estab li shed as per other relevant laws, it seems 

that the income tax rules applicable to their special type of legal form s (i.e. share company or 

private limited company) shall app ly, on top of other tax privileges and exemptions that will be 

provided to them under such special laws. 

5.4. Competition Issues vis-it-vis Joint Ventures 

As Ian Hewitt wrote, " [j]oint ventures, by their nature, frequent ly in vo lve collaboration between 

actual or potential competitors in a way which restricts their independent freedom of action.,,222 

According to him, "competition authorities are therefore concerned to ensure, broadly, that the 

benefits to the public of co llaboration outweigh the apparent detriments flowing from a reduction 

in competition.,,223 

As we all know, horizontal mergers (those between companies which make the same products 

and operate at the same level of the market) are potentially the most damaging to compet itive 

process224 . The arguments aga inst merger are that they wi II have a marked impact on 

competition , and that the new ent ity will set price and output in the same manner as a single firm 

monopolist, with the same consequences for consumer welfare225 Though merger and Joint 

Venture are not one and the same, but due to their similar impact on free competition in some 

jurisdictions there are similar legal norms governing them similarly. The fact that Joint Ventures 

can be created for various purposes (covering a wide range of business arrangements, from the 

establishment of a new corporate en tity by two competitors to a joint purchasing scheme or joint 

research and development) is believed to cause problems for competition systems226
• 

Due to thi s reason, in many jurisdictions, for examp le in European Union, they strictly regulate 

the estab li shment of Joint Ventures. Art. 3( 1) of the same Regul ation 4064/89 as amended 

provides as fo llows:-

222 Ibid, P. 378. 
123 Ibid . 
m Supra at l1 ote-9 1, P. 979. 
225 Ibid . 
226 Ibid, P. 984 
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"A concentration shall be deemed to arise where: 

a. two or more previously independent undertakings merge, or 

b. one or more undertakings acquire, whether by purchase of securities 01' 

assets, by contract or by any other means, direct or indirect control of the 

whole 01' parts of one or more undertakings.,,227 

Though as a general rul e, Art icle 3(1 lea) above is believed to cover the case of complete merger, 

"[t]he Comm iss ion has, however, made it clear that Art icle 3( I lea) can bite in some 

c ircumstances where the undertakings retain their separate legal personalities, but create none the 

less a single economic unit."m It is obvious that this broader interpretation square ly applies to 

the cases of Joint Ventures. More spec ifi ca ll y, however, Article 3( 1)(b) clearly applies to the 

cases of change of conlro/229
, and th is w ill also apply to the cases of Joint Venture because in 

Joint Ventures ' it is also poss ible fo r two or more undertakings to acquire joint contro l over 

another. ,230 

Following the above broader interpretation, Article 3(2) of Regulation 4064/89 as amended 

prov ides that:-

"The creation of a Joint Venture performing on a lasting basis all 

the functions of an autonomous economic entity sha ll constitute a 

concentration within the meaning of paragraph (I) (b).,,231 

So, as per the above clear provision of the European Un ion law, Joint Venture can be an issue of 

competit ion, "provided that it const itutes an autonomous econom ic entity created on a lasting 

basis, and this is still the case even if it might result in the co-ordi nation of competiti ve 

behaviour between independent undertakings.,,232 Accordingly, it is held that joint venture wil l 

be covered under the Merger Regulation on ly if it results in the creat ion of an autonomous entity 

221 Ibid, P. 983 
'" Ibid. 
229 Ibid, P. 984 
230 Ibid. 
231 Ibid, P. 985 

'" Ibid. 
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that performs fu ncti ons 011 a lastillg basis. This underlined phrase is very important because 

there might not be an issue of compet ition "where the joint venture on ly takes over a specific 

function of the parents' business activities without access to the market, as in the case of joint 

ventures relating to research and development."m 

To underscore the above position , Article 2(4) of the above mentioned Regulation provides the 

following:-

"To the extent that the creation of a joint venture constituting a concentration 

pursuant to Article 3 has its object or effect the co-ordination of the competitive 

behaviour of undet·takings that remain independent, sitch co-ordination shall be 

appraised in accordance with the criteria of Article 85(1) of the Treaty, with a 

view to establishing whether or not the operation is compatible with the 

Common Market.,,234 

According to Ian Hewitt, non-full function Joint Ventures do not fa ll within the EU Merger 

Regulations, but they may fall under Article 81 of the EU Treaty, which prohibits " ... a ll 

agreements between undet1akings, decisions by association of undertak ings and concerted pat1ies 

which may affect trade between member states and wh ich have as their object or effect the 

prevention, restriction or di stortion of competition within the common market.,,235 It seems that 

such non-full function Joint Ventures are not subject to any regulatory control , i.e. "[ilt is up to 

the parties themse lves to determine the extent to which Article 81 app li es to a non-full functi on 

Jo int Venture.,,236 

2J3 Ibid P 986 
234 Ibid', p'. 985. In making this appra isal the Com mission shall take in to account in particular: ( I) whether two or 
more parent companies reta in to a s igni fi cant extent activities in the same market as the joint venture or in a market 
which is upstream or down st ream from that of the joint venture or in a neighboring market closely related to this 
market; (2) whether the co-ordination wh ich is the direct consequence of the creat ion of the joint venture affords the 
undertakings concerned the possibi lity of eliminating competit ion in respect of a substantial part of the products or 
services in question. (Paul Craig & Grainne de Burca, P. 985) 
235 Supra at note-61 , P. 390 
236 Ibid. 
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Hav ing seen the sensitivity of Joint Venture arrangement from compet ition point of view, it 

would be necessary to review the avai lab le legal rules as we ll as the practice for regulating the 

anti-competitive effects of Joint Venture in Ethiopian case. The Ethiop ian Trade Practice 

Proclamation no. 329/2003, which was prevalent until 20 I 0, provides for a general prohibition as 

follows:-

"No person may directly or indirectly enter into any written or oral 

agreement that restricts, limits, impedes or in any other way harms 

free competition, in the process of production, supply, distribution, 

or marketing of goods and services.,,237 

Apart from thi s and without affect ing the generali ty of the above provision , Artic le 6(2) of the 

Proclamation does also provide some anti-competitive agreements, such as agreements of jointly 

fixing prices, agreements for collusive tendering as to determine market price, agreements as to 

market or consumer segmentation, agreements as to a ll ocation by quota of production and sales, 

and concerted refusal to dea l, sell , and render services . This li st is non-exhaustive because the 

genera l prohibition under sub-article (I) will still enable us to include as many li sts as possible so 

long as the li st fulfils the legal elements enshrined under thi s genera l prohibiting provision. So, 

in view of thi s law, we can say that' Joint Venture' arrangement was not as such a free- zone 

under Ethiopian law for business people to enjoy as they wish-i .e. the law has li mitations and 

restrictions on agreements depending on the effect of the agreements. Specia ll y, when it comes 

to a Joint Venture arrangement between competitors the aforementioned legal rules seem to be 

prohibitive on any agreement that harms free competition or jointly price-fixing or co llusive 

tendering. Articl e (~Jf this proclamation requires authori zati on from the Ministry of Trade and 

Industry if any agreement wi ll be having any of the prohib ited ant i-competitive effects 

mentioned under Articles 6(1) and (2). Th is later regulatory and institutional framework 

strengthens our stance that a joint ventu re agreement is not a free zo ne area to enjoy without 

regulations. 

2J7 Article 6(1) of the Trade Practice Proclamation no. 32912003, Fede ... 1 Negal'it Gazetta, 9'h Year, No. 49, Addis 
Ababa, April 17, 2003. 

AAU, School of Law, School of Graduate December, 2010 Page 68 



, 

o 

( , 

Samuel Asfaw Law & Practice of Ethiopian "Joint Ventures" : Comparative Study 

The above being the stance of our law, we can see the Joint Venture agreements between 

competitive contractors (see Appendices-J and L) might be falling within these prohibited anti­

competitive practices. Even in the corporate sense of the term, the case of Premier Switch 

Solutions Share Company by United Bank S.C, Awash International Bank S.C, and NIB 

International Bank S.C can be raised as one demonstration to show the potential danger of 

collision between competitors that can be taken as jointly fixing prices or harming free 

competition. This is not to say that all joint arrangements between competitors should be 

considered as anti-competitive, and so when it comes to joint venture arrangement we need to 

have special and clear legal rules that unequivocally state which is allowed and which is not 

allowed. 

Regarding the regulatory aspect of such arrangement the writer of this thesis has found out that 

there is no any control or regulation on joint venture formations so far2J8, which institutional or 

regulatory gap needs also to be filled by such special legal rules governing joint ventures. 

Currently, the new Trade Practice and Consumers' Protections Proclamation no. 685/2010, 

which repeals and replaces the Trade Practi ce Proclamation, has made some modifications to the 

above substantive rules regarding the definition of anti-competitive practices. According to the 

new proclamation, the Amharic counter-part of the term 'collusive tendering' has been given a 

new translation, which states "·,·on''l'rc' U06f'LI. ·)·" 239 According to this new translation, it can be 

argued that not all tendering in partnerships are considered as 'collusive', it is rather only those 

tendering with negati ve intent of price determination that are prohibited. Besides, this new law 

does not contain the general prohibited anti-competiti ve practices as was the case under Article 

6(1) of the previous law, nor for the requirement of authorization for agreements having potential 

anti -competitive effects. These latter drawbacks of the law manifest the fact that thi s latter law is 

2J8 Interview with Ato Anteneh Mengistu, Legal Directorate of Mi nistry of Trade, conducted on March 15, 20 II at 
9:00A.M. tl> 
239 Trade Practices and Consumer Protection Proclamation no. 685/20 10, Negarit Gazetta, 16 Year, No.4q Addis 
Ababa, O\u~Il.l1:. I 6, 20 10. The discussion made by co uncil of l11iniste rs regarding this matter states that the reason fo r 
changing the words "n·lien, U"6f~. I.·)· " to "."·,·uoil'1'C' U"6f~.I.·)· " i s to avoid any confusion with an already 
existing paltnership concept in the law.(Source: the Council of Ministers' 3" Election Period 107'" Regu lar Meeting 
M inute}. This impl ies that joint tendering in pal1nership arrangement might not be considered as 'collusive ' for the 
purpose of the law. 
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5.5. Transferability of Interest and Exit Issues 

The possibility of transferring shares/interest in a joint venture will principally depend on the 

types of legal fo rms used . Accordingly, in Contractual and Partnership Joint Ventures transfer of 

share or interest requ ire the consent of the other partner wh ile in Corporate Joint Venture, on the 

other hand, shares or interests can be easily transferred240 However, it is common practice that 

"virtually all Joint Ventu res do contain restrictions on transfer. ,,24I This is mainly because of 

Joint Venture' s basic personal relation nature, i.e. joint venturers choose each other based on 

their respective personal virtues. As a consequence, free transferability of shares/i nterests IS 

usually restricted or prohi bited in many Jo int Ventures, subject to the following cond itions242
:-

Free transferability: - is usually possible in multip le party ventures where many part ies have 

largely pass ive investment, subject to some preconditions such as cred it-worth iness of the 

transferee, proh ibition aga inst transfer to compet itors). 

Limited transferability: - transfer permitted only to narrow categories of 'permitted ' transfcrccs. 

Transfer of share with Pre-emption rights:- is the most common transfer restriction in favo r of 

the other existing parties, and it requires notice period to be given and only if the existing parties 

do not exercise the ir pre-emption right, the sel ling party is free to transfer its shares to a third 

palty. Basically, there are two types of pre-empti on ri ghts; namely, ( I ) "ri ght of first offer" (also 

'soft' pre-emption right), which occurs where the se lling party is not obliged to first identify a 

third palty purchaser, and (2) "right of first refusa l" (a lso 'hard' pre-emption right), which occurs 

where the se lling party must first identify a third party purchaser. 

Transfer of share with "Tag-along" Obligation: - this is usually appropriate for a minority 

shareholder, where the selling party is obliged to ensure that the third party purchaser must 

extend its offer so as to include the existing party's shares on the same terms. 

240 Supra at note 6 1-, P. 275. 
24' Ibid, P. 276. 
242 Ibid, PP. 276-290. 
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Transfer of share with "Drag-along" Right: - thi s is a right to the selling party to drag and 

ob lige the existing parties to se ll its shares to the third party purchaser, provided that the latter 

fa iled to exercise its pre-emption rights. 

As a related issue to such transferability, exit from the Joint Venture will also be an important 

legal issue to be clarified by the Joint Venture partners. The fo llowing are normally points of 

considerations to determine ex it or termination from the Joint Venture243
:_ 

1- Fixed term/Joint renewal: - automat ic termination after the agreed fixed period unless the 

parties jointly agree to renew. 

2- Termination for convenience (" I want out"):- the right to terminate the Joint Venture 

relation irrespective of any 'cause' att ri butab le to the other party. 

3- Termination for cause:- term inat ion or exit for some specified circumstances or causes, 

such as material default, insolvency of the other party, change of control, etc ... 

4- "Put" or "Call" Option: - a party will have a ri ght to put its shares on the other party to 

buy; or a party will have a ri ght to ca ll for the other party ' s shares to buy at specified 

times as part of a pre-agreed commercial deal. 

5- Sale or Pub lic Offering of the Joint Venture Company: - the right to initiate a sale of the 

Joint Ventu re Company as a whole through public offering. 

6- Transfer of Interest: - subject to some restrictions and pre-emption rights. 

7- Deadlock ("we can ' t go on like thi s"): - termination right in case of deadlock or 

breakdown in the relationshi p. 

Ethiopian law on the issues of transferability of shareslinterest takes different positions 

depending of the particular legal form of the business organization. For in stance, in the cases of 

transfer of shares in partnerships the freedom of the parties to do so is normally restricted , while 

in the cases of transfer of shares in private limited company or share company though limitations 

can be set in memorandum of assoc iations it is however permi ssible for shareholders to transfer 

their interest as freely as possible. Th is being the general legal stance, it is however important to 

note that transferability of shares is normally restricted in both contractua l Joint Venture as well 

243 Ibid, pr. 300-30 I. 
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as in corporate Joint Ventures in any of the legal forms. As illustration, if we exam ine the Joint 

Investment Agreement between Eth iopian Privatization and DNKNESH GMBH for GH ION 

Hotel (Appendix-F), we can observe that Article 7.S provides preemptive right for DNKNESH 

GMBH, implying that the Ethiopian Government is not free to transfer its shares to any person it 

wants. The contractual Joint Venture Agreements (Appendices J and L) do also contain such 

restrictions on free transferability of shares of the joint partners (see Articles IX and 8, 

respectively). 

5.6. Corporate Governance and Minority Shareholders' Protection 

Corporate Governance Issues 

The manager acts in his/her own name and even the partners should deal with third parties in 

their own name. Peter Winship wrote that "[t]he members who are not managers retain their right 

of control over the activity of the manager in accordance with genera l rules. They cannot 

participate in the management, at least in the external management.. .. ,,244 Governance and 

management issues are also important and decisive matters for the success of a Joint Venture, 

and thus in general terms the following are the major issues revolving around Joint Venture 's 

governance and management245
:_ 

1- Role of Joint Venture govern ing body: - what wi ll be the role of a Joint Venture 

governing body? What will be its composition and procedures? What will be its decision­

making authority? These are the major issues around this higher body of Joint Venture. 

2- Control: - should the control of the Joint Venture be shared? Or can it be essentially held 

by one partner on I y? 

3- Composition of Directors: - should each partner appo int a number of board members? 

Will there be independent directors? 

4- Governance by the Joint Venture partners: - what decisions should be reserved for the 

Joint Venture partners rather than for the management body of the Joint Venture? What 

reporting and approval mechanisms need to be estab li shed to ensure an appropriate 

'44 Supra al nOle-23, P.57. 
'45 Supra al nOle-61, PP. 182- 185 
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balance between supervisions and mon itoring by the Joint Venture partners and 

autonomy for the Joint Venture? 

5- Operational management: - what will be the structure for operational management, 

including composition and role of executive body of the Joint Venture? 

6- Minority protection: - what influence or protection will a minority participant have III 

relation to the Joint Venture's affai rs? 

7- Deadlock and Dispute resolution: - what approp ri ate or formal dispute resolution 

procedures to be estab li shed for deadlock between parties? 

The above governance issues should be properly addressed and incorporated in the Joint Venture 

agreement/ in the shareholders' agreement or in the Memorandum of Association/Articles of 

Association as appropriate, subject to their poss ible enforceability depending on a particular 

jurisdiction or on the type of the legal form chosen. For example, in Contractual Joint Venture 

the governance issues can be fully addressed by the Joint Venture agreement of the parties while 

in Corporate Joint Venture the governance structure shou ld be subject to relevant national 

corporate laws relating to the chosen corporate form 246 

Apart from the liabi lity aspect, corporate 'joint ventu re' under the Com mercial Code lacks some 

basic features of 'joint ventures ' in terms of corporate governance and the parties representation 

therein. While 'joint venture' under its technical sense of the term envisages the joint 

management of the company by both partners, the corporate structures of private limited 

company and share company under Ethiopian Commercial Code seem to be unsuitable for such 

joint management247 This is because of the very fact that decisions of shareholders in private 

limited companies and share companies are to be made based on shareh olders votes, which are 

also based on the number of shares248 Moreover, some major and deci sive measures and 

deci sions are also to be made by majority of members representing a certa in % of the capital249
. 

246 Ibid, P. 185 
247 Such joint management might be possible for partnership cases by virtue of Articles 234, 236, 238, 287, and 
288(3), and according to these provisions in case of joint management deci sions shall be made by majority votes of 
the partners. 
248 Articles 345(3), 407, 421(3), 440(1), and 534(2) o f the Commercial Code. 
249 See fo r exampl e Articles 425(3), 462(1), 536, etcoO. ofthe Commercial Code. 
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The implications of these statutory rules are that minority shareholders in a joint venture 

company might lose their joint management right in the operation of their business. 

Minority Shareholders' Protection 

One basic feature of Joint Venture is the need by the parties to participate directly to a material 

extent in the management and operat ions of the venture. The implication of this is that "[a] 

minority party will expect strong rights than those granted by statutory or corporate law.,,250 

Because of thi s legal lacuna, "[t]he extent of any ' minority rights' will be therefore be a matter 

for contractual negotiation and vary from case to case.,,25I 

The minority party 's negotiating power may depend on a lot of other factors, but under all cases 

minority parties need protective measures that "will assist to prevent undue preference or misuse 

of control by a majority party.,,252 It is, however, admitted that these protections rarely protect 

against simple bad management by the majority shareholder or its nominee directors253 This is 

not, nevelthe less, to ignore the basic interest of majority shareholders. As very well known, 

majority parties do normally want "".to maintain decisive power over management 

appointments; to ensure that clear decision-making processes exist by minimizing minority veto 

rights and establish ing ' deadlock-breaker' devices where there are veto rights; and, frequently, to 

incorporate ri ghts which SUppOlt its abi lity to deliver a sale of the joint venture company as a 

whole to a third party.,,254 Apart from such statutory protections, a minority shareholder will 

resort to express contractual rights and protections to protect its interests in the areas of Board 

representation, Major decisions, Profit sharing (dividend policy), Improper issuance of shares 

(d iluting its equity share), Information, Claims against Majority shareholders, and Exit255 The 

issue whether such contractual protections are enforceable or not still remain controversial, the 

answer to which vary ing from jurisdictions to jurisdictions. 

250 Supra at note-6 1, P. 21 I 
251 Ibid. 
252 Id. 
25J Id. 
254 Ibid, P. 212 
255 Ibid, P. 2 13 
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So, this is where a balance-striking lega l instrument is needed to provide for minority party 

protections; and these instruments can be ei ther Contractual Protections or Statutory Protections. 

Statutory minority protections are usually provided in many legal systems for limited situations. 

For instance, in Engli sh Law, the followings are provided for minority protections: (a) the ability 

to block certain decisions which require 75% shareholder approval; (b) statutory ri ghts to call for 

meetings, information, or formal regulatory investigations; (c) a right to initiate an action on 

behalfofthe company against the directors for breach of duty; (d) a right to seek a remedy in the 

event of 'unfairly prejudicial' conduct by the majority shareholder; and (e) a right to seek for the 

winding of the Joint Venture on the grounds that it is 'just and equitable,256 

Ethiopian law appears to be reluctant on the issue of protection of minority shareholders because 

there is no any legal rule in any of the pertinent laws under consideration that is designed to thi s 

effect. The investment law prevailing at the time of Derg regime had this mandatory 

shareholding requirement of minimum of 26% for domest ic investors, and we can infer from this 

legal requirement that the intention of the lawmaker was to protect the minority shareholder from 

being dominated and from being subject to some major decisions that require minimum of 75% 

share. The effect of the law was that a foreign shareholder will have maximum of 74% 

shareholding, and so it will not have practical dominance to make some decisions. Currentl y, the 

prevailing investment law of Ethiopia does not contain any such or similar requirements 

targeting protection of minority shareholders. 

The other deficiency of the Commercial Code, which makes it unsuitable for corporate 'joint 

venture' , is that it does not provide any mandatory legal norm for the rep resentation of minority 

shareholders in the management or board of directors' composition. Private limited company 

does not have a governance structure like board of directors and so we cannot even talk of 

representation of minority shareholders in such activity. According to Article 350 of the 

Commercial Code directors of the company shall be appoi nted by the subscribers' meeting or by 

the general meetings of shareholders, which means majority shareholders can easily influence 

the composition of the board. Article 352 of the Commercial Code, under the title 'Rights of a 

minority' , provides for the potential representation of groups of share holders with different lega l 

256 Ibid. 
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status by at least one representative in the board of directors, and to ensure this the law obliges 

that the articles of assoc iation shall provide for such representat ion. The law does not defi ne as to 

what 'd ifferent legal status' means, but one possible interpretation of thi s phrase of "d ifferent 

lega l status" can be such class shares like preferred shares or other similar class shares. However, 

due to the non-clarity of the law this provision might be mislead ing as also referring to 'minority 

shareholders'. It is the strong belief of the writer of thi s thes is that our law shall reformulate thi s 

provision so as to a li gn it with the title as well as to ensure that minority share holders are really 

represented in the board. 

The choice of Share Company by Premier Switch Solutions S.C partners is one demonstrat ive 

case to show the importance of corporate governance. The impediment they faced was the choice 

of a lega l form for the ir joint investment, and the joint ventu re business organizat ion as 

envisaged under the Commercial Code was among the lists in the option, but was dropped out 

due to its loose stru cture nature257
. Ato Ep hraim further elaborated that the joint venture in the 

commercial code has loose nature because it has no lega l personality of its own and it is also 

difficult to estab lish a so li d corporate governance structure under such arrangement. As a resu lt 

they were ob liged to choose Share Company as the form of their venture si nce it is a relatively 

sol id and firm company having a ll the legal structu res for corporate governance. 

5.7. Employment and Labor Law Issues 

Employment issue might not arise in case of contractua l joint venture because in such cases the 

status of employees will remain the same, i.e. "there will be no change in the employment 
2-g 

relat ionsh ip; the employees wi ll remain to be the employees of each party respecti vely." , 

However, in case of Corporate Joint Venture, wh ich will have separate legal entity, the Joint 

Venture's employees (usuall y coming from one of the partners) will e ither (a) become the 

employees of the Joint Venture Company or (2) remain the employees of the ir previous 

employer but will be seconded to work fo r the Joint Ventu re259 In connection with Corporate 

257 Ibid. 
25. Ibid, P. 436 
259 Ibid. 

AAU, School of Law, School of Graduate December, 2010 Page 76 



o 

Samuel Asfaw Law & Practice of Ethiopian "Join t Ventures": Comparat ive Stud y 

Joint Venture there might be raised a lot of employment issues, among whi ch are the 

followings260
:-

1- Identification: - which employees will work for the Joint Venture? 

2- Workers' Part icipation:- will the fo rmation of the Joint Venture require the app lication of 

laws relating to workers' participation? Are there consu ltation ob li gations in relation to 

setting up the Joint Venture? 

3- Transfer: - will employees transfer automatica ll y to the Joint Venture Company with any 

business be ing contributed to the Joint Venture? Or wi ll individual consents to transfer be 

needed? 

4- Terms of employment:- what terms and cond itions will app ly to the employees wh ile 

they work for the Joint Venture? 

5- Administrative procedures: - what wi ll be the administrative procedure or mechanisms 

within the Joint Venture fo r hiring, firin g, managing employees, etc . .. ? 

6- Work permits: - will work permits be requ ired for foreign employees? 

7- Employee benefits : - what employee benefits will be prov ided for the Joint Venture 

emp loyees? 

8- Pensions: - what pension benefits wil l be provided for the Joint Venture employees? 

Since different countries might have different legal stances regarding the above se lected and 

other employment-related legal issues, it is very imperative to always consider these points as 

they might be affecting the Joint Venture format ion. 

The Ethiopian Labor Law on the effect of transfer of a business by sa le is pretty clear, i.e. 

conditions of employment wi ll not be changed due to such change of ownership and will not 

have the effect of termination of employment contract261
. With a similar fash ion to thi s, the 

Privatization Proclamation does also oblige an investor who purchases a public enterprise to 

assume all rights and ob ligat ions of the seller, wh ich lega l provision implying that the new 

investor shall also have the ob ligation to mainta in the employment contracts and cond itions of 

260 Ibid, P. 437 
26 1 Art icles IS, 16, and 23 of Labor Proclamalionno. 377/2003. 
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the employees of the enterprise under sa le262 More precise ly al so, Article 12 of the Privati zation 

Proclamation obliges the investor to continue the pension coverage of the employees existing 

before the privatization. The Joint Investment Agreement between Ethiopian Government and 

DNKNESH GmBH (Appendix-F) evidences the practical implementation of this legal norm, i.e. 

Article- 7.6 of the Agreement obliges DNKNESH GmBH to respect the employment contracts 

and condit ions of the enterprise's employees . 

5.8. Governing Law and Dispute Settlement Issues 

Which Regime of law shall app~v /0 Joint Venture? 

What regime of law should govern the relationship of jo int venture can be rai sed as one main 

legal issue because there are different literatures and legal systems that approach the issue in 

different ways. Paul McCarthy wrote as follows in this regard: " In developing a special theory 

for partnerships, French law recognized that partnership agreements are spec ially complicated 

contracts, as such cannot always be subject to the norma l rules of the Civi l Code.,,263 

For examp le, in some jurisd ictions Joint Ventures are gene rall y governed by state partnership 

and contract law264 Peter Nayler has also pin pointed that " [a) contractual joint venture is a 

relationship based on a contract between the two parties and is governed by the general 

principles of contract law.,,265 It was rightly remarked by this scholar that wh il e corpo rate joint 

venture and partnership have spec ial bodies of lega l rules governing them, th is is not the case for 

contractua l joint ventures, and thus "the Joint Venture agreement will have to provide for every 

aspect of the Joint Venture' s operation. ,,266 In some other jurisd ictions, courts generall y apply 

partnership law to joi nt ventures267. 

262 Article 13 of the Public Enterprises Privatization Proclamation no. 146/ 1998. 
2" Supra al 110Ie-19, P. III 
264 Supra al nOle-4, P. 162 
265 Supra al 110Ie-69, P. 2 11 
266 Ibid, P. 212 
267 Supra al nOle-47, P. 438. 
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Even in case of Corporate Joint Ventures, since there is a Joint Venture agreement wh ich 

normally precedes the incorporation of the Joint Venture Company, the enforceability of the 

Joint Venture agreement can be one of the pressing legal issues. Such Joint Venture agreements 

"may be called a Memorandum of Understanding" for some legal reasons268 However, if such 

Memorandum of Understand ing has a bind ing nature the designation of it as Memorandum of 

Understanding will not preclude it from the realm of Contract laws, where it can be enforceable 

for contractual remedies such as damages, specific performances, injunctions, etc ... Neverthe less, 

once the Joint Venture is incorporated and assuming that the Joint Venture agreement contains 

detailed agreements not included in the Memorandum of Association or in the Art icles of 

Assoc iation, then the enforceabil ity of such Joint Venture agreement remains disputable. As 

pointed out by some writers "[tJhere are many features wh ich have to be incorporated in the 

shareholders' agreement which is quite private to the parties as they start off.,,269 So, the issue is: 

can we still apply such Joint Venture agreements in the face of statutory instruments li ke 

Memorandum of Assoc iat ion or Articles of Associat ion? It has been written that in one major 

Ind ian court case, the Indian Supreme court has recently held that Memorandums of 

Understanding (whose detail s are not in the Articles of Associat ion) are ' unconst itutional ,27o 

It seems that such position is based on the fact that corporate entities should be transparent to the 

public, and it also seems logical that to bind th ird parties all agreements shou ld be publicized. 

But what about matters concerning only the Joi nt Venture parties, i.e. matters not related to third 

parties or to the public? Should not the Jo int Venture agreement be given enforceabil ity as 

between the contracting Joint Venture parties? 

In our Commercial Code govern ing partnerships, private limited companies, and share 

companies, it seems that Memorandum of Associat ion and Art icles of Assoc iat ion are the lega ll y 

recognized instruments from which the rights and obligations of the parties emanate. So, it wou ld 

be arguable as to whether Memorandum of Understand ings shall be still enforceable after 

incorporation of such business organi zations. 

268 Supra at note-2. 
269 Ibid. 
270 Id. 
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One important lega l issue to be rai sed on thi s regards is: whether the contractua l joint venture 

arrangement between compani es is purely contractual relationship or is it ajo int venture business 

organi zat ion as envi saged in the 1960 Commerc ial Code? Assum ing that the joint venture 

paltners choose a foreign law to govern the ir relat ions, wou ld such agreement be a valid and an 

enforceab le one? If di sputes arise between the partners or with third parties, which legal regi me 

governs the matter- i.e. the law of contract or the law of bus iness organ izat ion? 

Choice of Law in International Joint Ventures 

When the Joint Venture is an International one, choice of governin g law might be a pressing 

issue because the Joint Venture partners being from different countries they might have their 

own respective preferences to a specific coun try's law to govern their relations. This can be more 

important issue in Contractual Joint Ventures, but the issue is still re levant even for Corporate 

Joint Ventures because there are Joint Venture Agreements at pre-incorporation stages. 

In some jurisd icti ons (e.g. India) a ll agreements are under nat iona l laws27 1
. But in many other 

jurisdictions, choice of law is left to the parties when it comes to international contracts, i.e. 

contracts involving parti es from differe nt countri es . However, it should be noted that in some 

j urisd ictions (e.g. Cyprus) Joint Venture part ies may choose any law to govern the Shareholders' 

Agreement, but whatever law is chosen the domestic law and regulations will be relevant to a 

Joint Venture for it app li es to the Memorandum of Associat ion and Article of Association 

'7' regardless of the chosen law- -. 

Under Ethiopian law, parti es are under normal circumstance free to choose the ir governin g law. 

But as to whether thi s free~;±M\~hout any limi tation can be a lega l issue to be considered. 

For example, in the Jo int y •• & Agreement under Appendix..J;one important related legal 

issue wi ll be the following: the p3l1ies, being res iding and operat ing in Ethiop ia and also fo rmin g 

one type of business organizat ion recognized by the Commercial Code (i.e. Jo in t Venture), can 

271 Id. 
272 Demetris Loizides, Supra at note-I 14. 
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they choose a foreign governing law for the performance of the joint venture agreement, which is 

a statutory instrument to be interpreted and enforced as per the Commercia l Code? 

Ian Hewitt has also observed that in Civil Law countries there may be less fle xibility to use 

shareholders' agreement273 He also wrote that "[i]n man y civil law countries, remedies of 

specific performance or an injunction may not be available to enforce a shareholder's 

agreement. ,,274 He further expounded that there are some jurisdictions where minority party is 

unsure of the law, or its enforcement, and thus pre fers the maximum protection to be provided by 

estab li shing its ri ghts in the public constitut iona l documents (i.e. Memorandum of Association 

and Articles of Associationi75 

According to Ian Hewitt276
, the following considerations or factors should be made to decide 

whether to address some issues in the Memorandum of Association/Arti cles of Assoc iation or in 

the Shareholders' Agreement:-

1- It can be difficult to draft some prov isions in the Memorandum of Association/Articles of 

Assoc iat ion as full y or in the same commercial manner as in the Joint Venture 

agreement/Shareho lders' agreement. 

2- Amendment ofa shareholders ' agreement usuall y requires the consent of a ll the parties to 

it while Memorandum of Association/Articles of Association can be amended by a 

specia l reso lution. A minority party who cannot block such a special reso lution IS 

therefore better protected by contractual provisions in a shareholders' agreement. 

3- Memorandum of Association/Articles of Association wi ll automat ically bind any person 

who becomes a shareholder wh il e shareholders ' agreement binds on ly the part ies to it. 

4- Memorandum of Association/Articles of Associat ion binds the Joint Venture Company 

and its d irectors, and so inclusions of the provi sions in the Memorandum of Association/ 

Art icles of Association wou ld impose ob li gations on the Joint Venture Compan y, which 

are directly enforceab le against the Joint Venture Compan y and its directors. 

273 Supra al 11 0Ie-61 . P. 225 
214 Ibid, P. 296 
275 Ibid P 225 
216 Ibid: pr. 295 -296 
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5- Memorandum of Association/Articles of Association gives greater public notice to third 
parties on the existence of some limitations or restri ctions, etc ... 

Dispute Settlement Issues 

The Joint Venture parties can choose their own choice of dispute resolution mechanisms, among 
the court system and other Alternative Dispute Resolution (ADR) options. However, in the 
choice of forum of jurisdictions, there are some basic considerations to be made; namely, 
enforceabili ty of foreign judgments or foreign awards and arbitral awards. In this connection, the 
ratification of the New York Convention or the ava ilability of local arbitration laws based on the 
Un ited Nations Comm ission on International Trade Law (UN ICITRAL) Model Law might be 
relevant to be duly considered. 

Ethiopia did not ratify the New York Convention and also the existing arbitration law in Ethiopia 
is not designed in line with the UN ICITRAL Model Law. So, in view of these facts the choice of 
jurisdiction shall be given due attention to assure the enforceability of foreign judgments in any 
of the chosen jurisd iction. 

AAU, School of Law, School of Graduate December, 2010 Page 82 



( 

(l 

( 

Samuel Asfaw Law & Practice of Ethiopian "Joint Ventures" : Comparative Study 

CHAPTER-SIX: PRACTICAL PROBLEMS AND THE WAY FORE WARD 

OF "JOINT VENTURES" IN ETHIOPIA 

6.1. Major Departures and Practical Problems of Ethiopian "Joint 

Venture" 

6.1.1. Major Departures 

It will now be prudent to summari ze the major departures of our legal norms on joint venture as 

compared to other legal systems. Identify ing these depal1ures or loopholes might help us for 

further rev iewing and streamlining of our lega l norms in line with internationally recognized 

norms and practices of joint venture. The followings can be li sted down as the major departures 

or differences of our joint venture legal norms which need to be looked in to:-

Legal Personafity:-The fact that joint venture does not have legal personality is one departure 

because in many jurisdictions joint ventures with their own legal personality is recognized and 

given due legal treatment. 

'Clandestine' Nature oJthe Venture: - it seems that our Commercial Code gives more emphasis 

to the secret nature of joint venture and this nature gives a room for any underground 

relationships between individuals without fulfi lling required lega l ob ligations from business 

people, i.e. licensing, fi scal obligat ions, etc .... Such secret nature of joint venture is not an 

emphasized legal feature of joint ventures in other jurisd ictions, even in their contractual form . 

Tax transparency andjlexibility: - whi le many jurisdictions provide for flexible tax treatment of 

joint ventures whether in their legal persona li ty form or otherwise, our law is however is 

indifferent when it comes to tax issues regarding joint venture business activities, except 

providing some tax incentives and exemptions in the investment law. The secrecy nature of joint 

venture be ing given more emphasis in our Commercial Code, it is the conviction of this writer, 

however, that the law should not ignore the significance of tax implications behind this form of 

business organization. Besides, tax treatment of corporate joi nt ventures, especially those of non-
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full-function Joint Ventures shall be reconsidered to avo id any double taxation treatments and 

also to encourage fo re ign joint investments. 

Special Purpose Company: - although our law does not preclude the conclusion of a joint 

venture for a specified purpose or for a fixed period , the exist ing lega l framework seems 

however to ignore the special legal treatments that should be accorded to limited purpose 

companies as given in other jurisdictions. 

Lack oj Uniform Legal Rules Jor 'Joint Ventures':- joint ventures in Ethiopia are govern ed by 

different legal regimes and these regimes exhibit di spariti es in their rules and requirements wh ile 

there should be one un ified body of law governing 'joint ventures' in their different aspects. 

Legal status oj Joint Venture Agreement: - though the Joint Venture under the Commercial 

Code framework has given due emphasis to the Joint Venture Agreement (,Memorandum of 

Association' ) and gives it an enforceable legal status, it seems however that in case of corporate 

joint ventures in any of other legal forms (i.e. PLC, Share Company, Partnership) do not give 

such Joint Venture Agreements any legal status. So, whatever the agreement of the joint 

venturers behind the lega l form it seems that under Ethiopian legal frameworks what will be 

enforceable will be only the memorandum of association or articles of association as registered 

in the commercial registers. There is no any legal provision wh ich gives legal status to an 

agreement of shareholders before the formation . This legal loophole mi ght have significant 

implication in the areas of forei gn joint investments. 

Lack oj Protection Jor Minority Shareholders: - as we have seen, many jurisdictions give due 

protection for minority shareholders and such protections are vital for Joint Venture 

arrangements. Our Commercial Code does not however provide such kinds of protections for 

minority shareholders, which make the ex ist ing business organizat ion lega l forms unsuitable for 

Joint Ventures. Similarly, we do not also find any minority shareholders protections in our 

investment laws. These gaps in our law make it difficu lt for minority joint venture partners to 

have representation in the management and decis ion makings of the Joint Venture. 
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6.1.2. Practical Problems Encountered 

The practical problems observed from the above various 'joint venture; practices can be 

summarized hereunder:-

I. The issue of lack of legal personality is the first problem to discourage any large scale joint 

venture investment under Ethiopian current legal framework, which problem requiring a 

legal framework bestowing legal personality to 'joint venture'. Even though forming a 

corporate 'joint venture' as per other types of legal forms such as Share Company or private 

limited company is still a possibility, there are various legal impediments to be faced. 

2. The only solid company with well structured corporate governance and other legal 

controlling and reporting requirements is a share company, but to choose this form of 

business organization the joint venturers shall be at least five in number. However, this might 

not be always a possibility to be fulfilled although in the cases we have seen the private joint 

venturers did so. Besides, the prevailing law should not be an imped iment to investment and 

ventures; it should rather be a flexible and convenient lega l vehicle to enable the parties to 

materialize their objectives. 

3. The idea of special purpose company or undertaking (similar to Econom ic Interest Groups) is 

not known under Ethiopian legal framework, and as a result in some cases joint venturers 

might be required to fulfill all the legal requirements set for the estab li shment of a full­

fledged business activity wh ile the object ive of the 'jo int ventu re ' might be to undertake a 

very small aspect of the partners ' business. 

4. For an investor to participate in the 'joint venture' offer from privatization authority, it seems 

that it shall first estab lish a corporate entity (company) since the investor can not participate 

as an individual person. There is not such legal requirement in the relevant law, but the 

practice dictates thi s. This is a practical problem because in the first place the law does not 

preclude individuals from such participation and thus they shou ld not be denied such 

opportun ity. Second ly, even if such individuals can practically establi sh a company for such 
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participation purpose, but thi s seems unworkable because the 'jo int venture' offer usually 

requires experience of certain years which will not be feasible in thi s case. 

5. Corporate 'jo int ventures' are being formed having joint venture agreement or memorandum 

of understanding behind them. However, the enforceability of such agreements in the 

presence of subsequently signed and registered memorandum of associat ions and articles of 

associations is not clear. There is no lega l rule that gives recognitions to such agreements and 

thi s is one major practical prob lem . 

6. Lack of specific lega l frameworks fo r the protection of minority shareho lders might be al so a 

pressing problem in corporate 'joint ventu res' in Ethiopia because the prevailing ru les in the 

Commercial Code have some rigid and stringent rules and requirements for decision making 

and participation of shareholders, which marginalize minority shareholders in the 

management of their company. 

7. It is now becoming a common phenomenon to observe that two or more contractors jointly 

bid for and undertake a particular construct ion project in Ethiopia. Such joint business is 

usuall y undertaken by way of form in g a 'jo int venture' between different contractors but as 

to whether such joint venture shall take a form of contractua l joint venture or corporate joint 

venture is still a point of contention in the industry. One major reaso n for such content ion is 

the fact that the venture is intended for a specified project and as being so it would not be 

feasible to estab lish a separate corporate joint venture. On the other hand, the contractua l 

joint venture is not also feasible because it wi ll not render the venture a di stinct legal status 

hav ing the capacity to make contracts by its own and also to assume its own liabilities . 

8. The separate treatment of taxation for contractual joint ventures seem also one practical 

problem, because the joint venture as having no lega l personality di stinct from its 

shareholders it wil l not be fair and logica l to make it a tax-paying entity . Such separate tax 

treatment would deprive of the joint venture partners their ri ghts to set off their losses and 

expenses in the joint venture against thei r other incomes. 
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9. There is also ap parent loophole in the institutional and regulatory aspects of joint venture 

agreements. The current law seems to be more fl ex ibl e in allowing as many kinds of joint 

venture agreements without the requirement for special authorization or regulat ion. This need 

to be reviewed in light of consumer protection principles and standards. 

6.2. The Way Forward for 'Joint Venture' in Ethiopian Law 

Draft revision proposal for the Commercial Code of Ethiopia has been prepared by the Ministry 

of Justice and has been forwa rded to all stakeholders fo r comments and feedbacks. 

Unfortunately, th is revision did not change any single provis ion of the Joint Venture palt277, 

which the writer of this thesis has found out as a revision not taken in to consideration the 

practical needs of the business community. The letter sent to the Ministry of Justice from 

Ethiopian Contractors' Assoc iation is one demonstrative reaction on the draft revision on this 

respect278 

The draft revision was also du ly reviewed and commented by the business Community and 

accordingly the position of the business community on this part of the revision is as follows:-

" .. . It is thus important to clarify this matter and make it 

d I .. b' 't' ,,279 man atory t Jat a Jomt ventnre agreement e III wn mg ... . 

In fact , thi s recommendation and position paper of the business community tries also to indicate 

the implication of such written requirement in compromising the secret nature of the business 

organi zation but still insists on such spec ific revision on the ground that such written requirement 

wi II not make the private arrangement of the parti es pub I ic as a registered one under Article 

219280. 

217 " Y", 'YoI\W' Yh.-l-N:.r 1~S.· ,),"/ rh'''!:''W' ~'H", r~'i:·l· 1994Q. I"'.' r <;: -l-,), "'11. 1\ ·"C' hh1</,~ 223 /,i\h 
231. 
278 See Appelldi x-K. 
279 Addis Ababa Chamber of Commerce & Secretarial Associat ions, " Recommendations and Position Pave." of 
the Business Commu nity on the Revision of the Commercial Code of Ethiopia", Ju ly 2008, P. 21. 
280 Ibid, PP. 21-22. 
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Developments in French Commercial Code do also indicate the necessity of creating a legal 

framework for joint venture organi zations having their own dist inct lega l personality. The 

foundation of Ethiop ian business organizations law being mainly the French law, we can 

reasonable expect a retouch of this part of the law so as to a li gn it with its father law. The 

position of Internationa l Trade comm unity on 'jo int ventu re' bus iness organ izations might be a 

forthcom ing force for us to review our stand thereon. Eth iopia being in the process of WTO 

accession, it needs to be ready to align its legal norms to the internat iona l standards. 
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CHAPTER-SEVEN: CONCLUSIONS AND RECOMMENDATIONS 

7.1 Conclusions 

In terms of practi cal implementation, we can asserti vely draw a conclusion that 'j oint venture ' in Ethiopia 

is not a special type of business organization per se . We have seen that the joint venture as envisaged in 

the 1960 Commercia l Code has no offic ial recordin gs to show its frequency and utility for the business 

people. ' Joint venture' as per other laws, example the investment law, is not as flexible as possible with 

regards to the lega l form s it should take. So, despite the fact that the parties may intend to create a joint 

venture in its technical sense of the term (i.e. onl y for limited purpose or project), under the ex isting legal 

framework they wil l be however forced to estab li sh either a share company or a private limited company 

which do not have the necessary legal fram ewo rks su itab le for such arrangements. So, jo int venture in its 

broader sense of the term and having its own dist inct features is not fully acco mmodated under Ethiopian 

laws, which legal loopho le requ iring the revi sion of the existing law. 

Lack of unified and single legal framework for joint venture is also one problem discovered by this thes is 

paper, and due to such legal gap in practice different Government authorit ies set different requirements for 

the formation of 'j oint ventures ' in its broader sense of the tenn. Just to summari ze, in some areas it is 

necessary to have an authenticated j oint venture agreement whil e the law does not require but rather 

allows the secrecy of such arrangement. In the investment secto r, when it comes to 'j oi nt venture ' 

investment with the Government , the practice dictates that such 'jo int venture' shall be in the form of 

share company while there is no such legal requirement in the spec ifi c law. The privati zation process and 

practice also dictates such spec ific lega l fo rm, but what is worse here is that the practice further requires 

that the jo int ventu re partner sha ll be a corporate body (i.e. a company), which practice outrageous ly 

exclude individual partners who are not excluded by the law. 

The existing legal frameworks pertinent to 'j oint ventures' are not also sufficient enough to acco mmodate 

some speci fic issues related to 'jo int ventures' . For instance, the legal status of joint venture agreement in 

case of corporate joint venture will be di sputab le under Ethiopian law for the main reason that 

memorandum of associati ons and articles of associations are the statutory instruments recognized by the 

Commercial Code. As to whether the joint venture agreement o r memorandum of understanding of the 
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partners will be enforceable subsequent to formation of the company is open to debate. The fact that 

representation and participation of partners in the management of the business organ ization is subject to 

majority decision process as enshrined in the commercial code make these rules unsu itab le for 'joint 

venture' companies where the partners by nature desire to be represented and participate in the 

management of the company. 

7.2 Recommendations 

Based on the above conclusions and with a view to address the aforementioned legal loopholes and 

drawbacks, the writer of this paper finally recommends the following pragmatic legal framework changes 

and revisions to be made in the existing laws:-

1- We need to have a single unified legal framework for 'joint ventures' wherein we can have different 

types of joint ventures avoiding the different rules and practices being undertaken in various areas . 

The investment law should not prec lude contractual joint ventures, which might not need registration 

and legal personality, but are sti ll poss ible options for joint investments. However, other necessary 

lega l requirements can be put in place for their investment permit and fi sca l obli gation purposes. The 

privatization law should also be as flexible as possible when it comes to the Joint Venture modality 

legal form, i.e. it should not be necessarily a share company provided that a ll other stringent legal 

frameworks for so lid corporate governance are put in place. 

2- The 'joint venture ' concept as enshrined in the Commercial Code shou ld be revised to omit the idea 

of 'secrecy' as one lega l element so as to make the joint venture arrangement as transparent as 

possible for all practical and lega l purposes. So, requirement of written fo rm for such type of 

business organ ization is highly recommended. 

3- A corporate 'joint venture' with a lega l personality should a lso be introduced in our lega l framework 

with a fl exib le lega l requirements for its format ions different from share company requirements, but 

with all the necessary solid corporate governance structures and protective clauses for minority 

shareholders to ensure their ri ght for joint management. Such corporate Jo int Venture shall also be a 

limited liability joint venture to be established only for limited or specified projects. 
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4- A legal framework shall be designed to give due legal effect and recognition for the enforceability of 

pre-formation Joint Venture agreements after the formation of a specific type of Joint Venture 

Company. The case of the Joint Venture Establishment Proclamation no. 23511983 can be one good 

demonstration to prove that a separate legal framework for joint ventures can be possible without 

being trapped by some formation requirements. 

5- The legal rules of taxation of contractual joint ventures shall be made as clear as possible so as to 

avoid the double standard prevailing in the practice. Besides, the separate taxation of contractual 

joint ventures as a legal entity should be rectified so as to align the practice in line with the concept 

as enshrined in the laws. 

6- In some circumstances, for example for non-full-function -corporate ' Joint Ventures' or for sort of 

Economic Interest Group organizations, our tax law should be revi sited to accommodate tax liability 

issues to be raised in case of 'joint venture' companies, particularly flexible tax structure should be 

put in place to enable corporate joint venturers to pay their own profit taxes independently to avoid 

double taxation (by way of dividend income tax as well as via profit tax). 

7- Regulatory and institutional legal frameworks should be put in place to monitor and regulate the 

formation and execution of joint ventures with a view to minimize the anti-competitive effects of 

such agreements. 
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this shall be punished by a prison sentence of six months and a fine of 9,000 euras. 

Art icle L247-7 
(Law No 2001-420 of 15 May 2001 Article 122 (2) Official Gazelle of 16 May 2001) 
(Law No 2003-706 of 1 Augusl 2003 Article 134 (I) Official Gazelle of 2 Augusl 2003) 

The following omissions on the part of a liquidator called upon to liquidate a 'company pursuant to the provisions of 
Articles L. 237, 14 to L. 237-31 give rise to application of the penalties provided for in Article L. 247-6: 

1. Failure to submit a report , within six months of being appointed , on the assets and liabilities situation and the 
ongoing liquidation operations, and failure to apply for the authoris~tions required to complete them; 
; 2. Fai lure to draw up annual accounts for inventorying purposes and likewise a written report giving details of the 
liquidation operations carried out in the previous financia l year with(n three months of the close of each financial year; 

3. (deleted); , 
4. and 5. Paragraphs cancelled; 
6, Failure to deposit ttie sums allocated for distribution among the partners and the creditors in an account opened 

with . a lending institution in the name of the company in liquidation within fifteen days of the decision to effect a 
distribution , or~ fai lure to deposit with the Caisse des depots et consignations ,any sums allocated to creditors or to 
partners which they have not claimed. 

Article L247-R 
If a liquidator, in bad faith: 
10 Uses tlie property or credit of the company being wound up in a way which he knows is contrary to the interests 

of th is company, for personal purposes or to en<~ourage anothAr company or 'undertaking in which he is directly or 
indireclly involved ; . .-

20 Assigns all or part of the assets of the company being wound up contrary to the provisions of Artic les L.237-6 and 
L.237-7 , 

this shall be punished by a prison sentence of fI~e years and a ;fine of 9,000 euros. 

SECTION IV 
:Offences relating to public limited companies with a management ~nd a Article L24 7-9 

supervisory bo~rd 

Article L247,9 . 
The penali ies specified by Articles L.247-1 to L.247A in respect of the chairmen, managing directorsand directors 

of public limited companies shall apply, according to their respectivE' powers, to the members of the management and to 
the members of the supervisory board of the public h:,lited companie-, governed by the provisions of Articles L.225-57 to 
L.225-93. 

SECTION V 
iOffences r'3lating to '.;ompanies with variable capital Article L2 i , 7-10 

Article L247,10 
If the chairman , manager or, in general, the direclor of a compi'ny using the option specified in Article L.231-1 does 

not mention this circumstance by adding the words "a capital variable " (with variable capital) to all instruments and 
documents originating from the compa ny and intended for third parties, th is shalli?e punished by a fine of 3,750 euros. 

CHAPTER VIIi 
Provisions rp lating to the deputy managing directors ot public lir:1ned companies 

Artic le L248-1 
(Act No. 2001-420 of 15 May 2001 Art. 1075 Official Journal of 16 May 2001) 
(Act No. 2005-842 of 26 July 2005 Art. III/Official Journal of 27 July 2005) 

Amcle LL4ti·1 . 

The provis·ions of the present Part applicable to the general m~n;)gers of limired companies or European companies 
are applicable, commensurate with their remits , to chief executive officers. 

TITLE V 
Economi c interest gro upings 

CHAPTER I 
Economic interest grouping governed by French law 

Article L251-1 

Art ic les L251·1 to 

L252 -1 3 

Articles L251-1 to 

L251-23 

Two or more natural or legal persons may between them form an economic interest grouping for a fixed term. 
The aim of the grouping shall be to faci litate or develop the economic activity of its members and to improve or 

increase the results of this activity, The aim is not to make profits for the grouping. 
The activity of the grouping must be linked to the economic activity of its members and may not be additional to this. 
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Persons practising a profession subject to rules established by acts or regulations or whose title is protected may 
fo~m an economic interest grouping or participate in tllis. 

Article L251-3 
The economic interest grouping IlKly be formed without any capital. 
The fights of its members may not be represented by negotiable securities. Any clause to the contrary shall be 

deemed to be unwritten . 

Ai1i cle L251-4 
Tile economic interest grouping shall enjoy legal personality and full capacity from the date of its registration in Ihe 

cdmmercial and companies register, without th is registra tion leading ~ to a presumption of commerciality of the grouping. 
THe economic interest grol:1ping whose aim is commercial may : usually and principally carry out all commercial 
instruments on it·s own bellalf. It may hold a commercial lease. 

Persons who have acted in the name of an economic interest grouping being formed , befme ilhas begun to enjoy 
legal persona lity, shall be bound, join tly. severa lly and indefinitely. by the acts Ihus ca rried out, unless the grouping, after 
having been duly formed and registered, assumes the commitments made. These commitments shall then be deemed 
to have been made from Ihe start by the grouping. 

Arti cle L251-5 ' , 
(L~W No 2003-7 of 3 January 2003 Articie 50 (II) Official Gazette of 4. January 2003) 

. The nullity of the economic interest group and of its actions and deliberations ~an only result from a violation of the 
i"mperative provisions of the present Chapter, or from one of the caus,es of nullity of contracts in general. 
. An action fQr voidance of contract lapses if the ·cause of nullity has ceased to exist on the day on which the court 
ruies on the merits in the first instance, unless that nullity is founded on the unla1A1uiness of the group's object. 

. Artic ',,, 1844-12 to 1844-17 of the Civil Code are applicable to economic inte re~t groups. 

Artic le L251-6 
Members of the grouping shall be liable for the debts of the latter in respect of their own assets. However, r. new-, 

member may, inlle agreement allows this, be exonerated from the debts arising prior to their entry into the grouping. 
The exoneration; decision must be published. Mem_bers shall be jOintly and severally liable , unless otherwise ag ree~ 
with the third pally to the agreement. 

Creditors or' the grouping may bring proceedings against a member for the payment of debts only after havin~ sent 
formal notice to the grouping. by extra-judi~ia! means without this producing any effect. 

Art icle L2 51-7 
The economic interest grouping may Issue bonds, in accordance with the general conditio(ls of issue of (I lese 

securities by companies , if it is jtself composed exclusively of companies meeting the conditions specified by this book 
for the issue 01 tionds 

The e':'onornic intErest grouping may also issue bonds, in accordance with the general conditions of issue of these 
securities specified by Act No 698 of 11 July 1985 authorising the issue of securiti~s by certain associations, if it is itself 
composed exclusively of associations meeting the condi tions specified by this Act for the issue 9f bonds . 

Ait ic le L251-8 
1.- The economic interest grouping agreement shall determine the organisation of the grouping , subject to the 

provisiuns of this chapter. II shaH be prepared in writing and published according to the terms fixed by a Conseil d'Etat 
decree. 

11.- The agreement shall contain the followinu information in particular. 
l ' The name of the grouping; 
2 0 The surnames, company names or business names, legal form, address of the domicile or registered office and, 

if applicable, identification number of each of the members of Ihe grouping , and , where applicable , the town where the 
registry is situat~d with which it is registered or the town where the chamber .of trade is situated with which it is 
registered; , 

3' The term for which Ihe grouping is fo rmed; 
4' The object of the grouping ; 
5' The address of Ihe grouping 's registered office. 
11 1.- All amendments to the agreement shall be prepared and published in accordance with the same conditions as 

the agreement itself. These shaH be binding on third parties only from the date of this publ ication. 

Article L251-9 
The grouping, during its existence, may accept new members in accordance with the conditions fixed by the 

formation agreement . 
Any member of the grouping may withdraw in accordance with the conditions specified by the agreement, provided 

that they have fu lfilled their obligations, 

Article L251-10 
The meeting of members of the grouping shall be authorised to take all decisions, including on early dissolution or 

extension, in accordance with the conditions determined .by the agreement. This agreement may specify that" all 
decisions, or some of these, shall be taken in accordance with the quorum and majority condi ti ons which it establishes. 
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If the agreement is silent on this, decisions shall be taken unanimously. 

The agreement may also assign to each member a number of votes diHerent from that assigned to the other 
members. Failing this, each member shall have one vpte. 

The meeting must meet at the request of at least one-quarter of the members of the grouping. 

Artic le L251-11 
The grouping shall be administered by one or more persons. A legal person may be appointed as administrator of 

the grouping provided that this person appoints a permanent representa tive who shaH be subject to the same civil and 
criminal liabilities as if they were administrator in thei~ own name. The administrator or administrators of the grouping . 
and the permanent representative of the legal perso"n appointed as administrator, shall be individually or jointly and ' 
severally liable, as applicable, towards the grouping or third parties, fo r breaches of the acts and regulations applying to' 
groupings, for the violation of the grouping rules a~d for their management errors. If several administrators have l 

cooperated in the same acts , the court shall determine the contribu tion of each one to the compensation for the damage.' 
Subject to thi.s reservation, the grouping agreement ·or, fail ing this ; the meeting of members shall freely organise the· 

administration of the grouping and shall appoint the administrators whose competence, powers and conditions of 
dismissal it sha ll determine. 

In relations with third parties, an admin istrator shall commit th~ grouping by any act fa lling wi thin its object. Any 
limitation of powers shall not be binding on third parties. 

Artic le L251-12 · . 
. The supervision of the management, which mu:st be entrusted to natural persons , and the supervision of t he ~ 

aqcounls shall occur in accordance with the conditions specified by the grouping's formation agreement. 
However, when a grouping issu~s bonds in accordance with the conditions specified by Article l.251-7 , tne. 

supervision of the management shall be carried out by. one or more natural persons appointed by the meeting. The term. 
of, their duties ana their powers shall be determined in the agreement. 

The supervl .:. ion of the accounts in the groupings referred to in ·the above paragraph and in groupings which have 
one hundred employees or more at the end of a finanCial year must be carried out by one or more auditors chosen from · 
the list referred 10 in Article L.225-219 and appointod by the meeting for a term of six financial years. The provisions of 
this code on the incompatibilities, powers, duties, obligations, liability, withdrawal, dismissal and remuneration of the 
auditor of publ ic limited companies and the penallies specified by Arti cle L.242-27 sha ll apply to the auditors of 
eGonomic interest groupings, subject te the rules specific thereto. . -

, In the cases specified by the above two paragraphs, the prov i ~ions of Articles L.242-25, L.242-26, L.242-28 and 
L.245-8 to L. 245-17 shall apply to the managers of the grouping and to the natural persons managing member· 
companies or who are permanent representati ves of the legal persons managing these companies. 

Article L251-1 3 
In groupings meeting one of the criteria defined in Article L.232-2, the administrators shall be required to prepare a 

statement of the liqu:d and current assets, excluding operating assets, and of the current liabilities , a projected profit and 
lo?s account and R financing table at the same time as' the annual baJance sheet and a projected financing plan. 

A Conseil d'Etat decree shall specify the frequency, deadl ines and terms for preparing these documents. 

Artic le L251 -14 
The documents referred to in Article L.251-13 shall be analysed in written reports on Ihe development of the 

grouping prepared by the administrators. The documents and reports shall be notified to the auditor and to the works 
council. 

If the provis ions of Article l.251 -J3 and the above paragraph are not observed , or if the information given in the 
reports referred to in the above paragraptl requires observations therefrom, the auditor shall indicate this in a report to 
the administrators or in the annual report. The auditor may request that th is report is sent 10 the members of the 
grouping or that it is brought to the attention of the meeting of members . This report shall be noti fied to the works 
counci l. 

Article L251-15 
When the aud itors identify, while carrying out therr work, facts likely to compromise the continued operation of the : 

grouping, they shall inform the aqministrators of these, in accordance with the conditions fixed by a Conseil d'Etat 
decree. The administra tors shall be required to reply to the auditors within fifteen days . The reply shall be notified to the 
works counci l. The auditors shall inform the president of the court of this. 

If these provisions are not observed, or if it is noted that, despite the decisions taken , the continued operation of the 
grouping remains compromised, the auditors shall prepa re a special report and shal l ask the administrators, in wri ting , to 
ensure that the next general meeting deliberates the facts identified. This report shall be notified to the works council. 

If, at the end of the general meeting , the auditors note that the decisions taken do not allow the continued operation 
of the grouping to be ensured, they shall inform the president of the court of the steps taken and the results of these . 

Article L251-16 
The works councilor, failing this , the employees' representatives shall exercise , in economic interest groupings, the 

powers specified by Articles L,422-4 and L432-5 of the Labour Code . 
The administrators shall inform the auditor of requests for explanations made by the works counci l or the 

employees' representati ves , the reports sent thereto and the replies made pursuant to Articles L.422-4 and L.432-5 of 
Ihe Labour Code . 

Updated 03/20/2006 - Page 149/307 



( 

COMMERCIAL CODE 
Article L251 -17 

Tile instruments and document s originating from the grnupmg rind intended for thi rd parties. pa rt icularly leiters, 
invoices , notices and various publiC81l0ns. must legibly indicate Ihe name of the grouping fo llowed by the words: 
"groupement d'interel ecol1omique" (economic interest grouping ) or tile abbrevia tion: "GIE", 

Any breach of the provisions of the above paragraph shall be punished by a fine of 3 ,750 euras. 

Article L251-1 8 
Any company or association whose object corresponds to the definit ion of the economic interest grouping may be 

converted into such a grouping without giving ri se to Ihe'dissolution or creation of a new legal person. 
An economic interest grouping m(=lY be converted if.lto a general pa rtnership wi thout giving rise to the dissolution or 

creation of a new !egal person . 

Article L251 -19 
The economic interest grouping shaH be dissolved: 

. 1 ° When the term is reached; 
2° When its object is achieved or terminated ; 

, 3' When its members decide this in accordance with the conditions specified by Article L.251 -10; 
;4° By a court decision, for due reasons; 
5' By the death of a natural person or by the dissolution of a' legal person, wilere these are members of the 

grouping , unless otherwise stipulated in the agreement. 

Article L251 -20 
(Law No 2003-7 of 3 January 2003 Article 50 (II) Officiai Gazelle of 4 January 2003) 

: If one of the memh8rs is disqualified by law, declared bankrupt or prohibited from running, managing , administering 
or controll ing a commercial business, regardless of its type , Of a non-commercial private-law corporation", the group is' 
dissolved, unless its continuation is provided for in the contract or the other members so decide unani mously. 

Article L251-21 
The dissolulion of the economic interest grouping shall lead 10 ils winding-up. The personalily of the grouping shall 

con.Hnue for the purposes cf the winding-up. 

Article L251-22 
; The winding-up shall occur in accordance with the provisions of :the agreement. Fai ling th iS, a liquidator shall be 

apdointed by the meeting of members of the grouping . or, if the meeting could not make this apPOintment, by a court 
decision. 

After paying the debts, the surplus of assets shall be distributed between (he members· in accordance wi th the 
conditions specified by the agreement. Failing this, the distribulion sha ll be made in equal parts. 

Article L251-23 
(Order No. 2000-916 of 19 September 2000 Article 3 Official Gazettn of 22 September 2000 effective 1 January 2002) 
(Law No 2003-7 uf 3 January 2003 Article 50 (II) Official Gazette of 4 January 2003) 

~ The designation"economic interest group"and the acronym"EIG"tan only be used by groups which are subject to 
the .provisions of the present Chapter. The illicit use of that designatiol""! or that acronym or any expression likely to cause 
confusion in re lation thereto carries a penalty of two years' imprisonment and a fine of 6 ,000 euros. 

The court may a lso order publication of the judgment, a t the convicted person's expense, in a maximum of three 
peri,odicals, and posting thereof under the conditions laid down in Article L. 131-35 of the Penal Code. 

CHAPTER II 
European economic interest grolJPing 

Article L252-1 

Arl icles L252-1 to 

L252-13 

! European economic interest groupings registered in France in th.e commercial and companies register shall enjoy 
legal personality from their registration. 

Article L252-2 
European economic interest groupings shall be civil or commercial in nature, depending 6n their object. 

Registration shall not lead to a presumption of commerciality of a grouping. 

Article L252-3 
The rights of members of the grouping may not be represented by negotiable securilies. 

Article L252-4 
The collegial decisions of the European economic interest grouping shall be taken by the meeting of members of 

the grouping. However, the rules may stipulate that these decisions , or some of them , may be taken in the form of a 
consultation by exchange or letters. 

Article L252-5 
The manager or managers of a European economic interest grouping shall be individually or jointly and severally 

liable, as applicable , towards the grouping or th ird parties for breaches of the acts or regulations applying to the 
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APPENDIX- 8 
LAW OF THE PEOPLE'S REPUBLIC OF CHINA ON CHINESE-FOREIGN 

CONTRACTUAL JOINT VENTURES 

(Adopted on April 13 1988 at the First Session of the 
Seventh National People's Congress) , 

• 

[Article 1 J This law is formu lated to expand economic co-operation and technological exchange ' 
with foreign countries and to promote the joint establishment, on the principle of equality and 
mutual benefi t, 'by foreign enterprises and other economic organizations or )ndividuals 
(hereinafter referred to as the foreign party) and Chinese enterprises or other economic 
organizations, (hereinafter :referred to as the Chinese party) of Chinese-\oreign contractual joint 
ventures (hereinafter referred to as contractual joint venture) within the territory of the People's 
Republic of China. . 

[Article 2J In establishing 'a contractual joint venture, the Chinese and foreign parties shall , in 
'accordance with the provfsions of this law, prescribe in their contractual joint venture contract 
-such matters : as the investment or conditions for co-operation, the distribution of earn ings or 
'Rroducts, the ' sharing of risks and losses, the manners of operation and management and the 

, -
' ownership of the property ~t the time of the termination of the contractual joint venture . . 

'A contractual joint venture ;which meets the cond itions for being considered a legal pe!son under 
Chinese law, $hall acquire the status of a Chinese legal person in accorda0ce with law .. 

[Article 3J The State shall, according to law, protect the lawful rights and interests of the 
contractua l joint ventu res and of the Chinese and foreign parties. 

A contractual ·joint venture i must abide by Chinese laws and regulations and must noti injure the 
public interests of Ch ina. 

The relevant 'State authorities shall exercise supervision over the contractual joint ventures 
according to law. 

' [Article 4J The State sha ll encourage the establishment of productive contractual Joint ventures 
that are export-oriented or technologically-advanced . 

[Article 5J For the purpose of applying for the establishment of a contractual joint venture , such 
documents as the agreement, the contract and the articles of association signed by the Chinese 
and foreign p<lrties shall be submitted for examination and approval to the department in charge 
of foreign economic relations and trade under the State Councilor to the department or local 
government authorized by the State Council (hereinafter referred to as the examination and 
approval authority). The examination and approval authority shall, within 45 days from the date of 
receipt of the application, decide whether or not to grant appr{)val. 

[Article 6J When the application for the establishment of a' contractual joint venture is approved , 
the parties shall, within 30 days of receiving the certificate of approval, apply to the administrative 
authorities for industry and commerce for registration and to obtain a business license. The date 
of issuance of the business license of a ' contractual joint venture shall be the date of its 
establ ishment. 



A contractual joint venture shall, within 30 days of its establishment 'Carry OUt tax registration with the tax authorities. ,: . 
, .... 

[Article 7) If the Chinese and foreign parties, during the period of operation of their contractual Joint venture. ag'ree through .consu ltation to make major modifications to the contractual joint venture contract,: they shall report to the examination and approval authority: for approval.- If the modifications inClude items involving statutory industry and commerce · registration or tax reg istration , they shall register the modifications with the administrative authorities for industry and commerce and with the ta x authorities. ' 

[Article 8) The investment or conditions 'for co-operation contributed by the Chinese and foreign parties may be provided in cash or in kind , or may include the right to the use of land, industrial property rights, non-patent technology or other property rights. 

[Article 9J The Chinese and foreign parties shal l, in accordance 'with the prbvisions of the laws and regulations 'and the agreements in the contractual joint venture con tract, duly fulfill their obligations of contribution full investment and providing the conditions for cooperation . In case of failure to do sq within the .prescribed time, the administrative authorities for industry and commerce sha ll set another time limit for the fulfillment of such obligations .. If such obligations are sti ll not fulfilled by the new time limit, the matter shall be handled by the examination and approval authoriiy and the administrative au thorities for indu§try and commerce according to relevant State provisions. 

The investments or for co-operation provided by the Chinese and foreign parties shall be verified by <in accountant registered in China or the relevant authorities, who shall provide a cert ificate after verification. ' 

[Article 10J If the Chinese or foreign party wishes to make an assignment of all or part of its rights and obligations prescribed in the contractua l joint ventu re contract, it must obtain the consent of the other party or parties and report to the examination and approval authori ty for approval.' 

[Article 11 J A contractual joint venture shall conduct its operational and managerial activities in accordance with the approved contract 'and the articles of association for the contractual joint venture. The right of a contractual joint venture to make its own operational and managerial decisions shall not be interfered with. 
.. 

.. [Article 12J A contractual jOint venture shall establish a board of directors or a joint managerial institution which Shall , according to the contract or the articles of association for the contractual joint venture, decide on the major issues concerning the venture. If the Chinese or foreign party assumes the chairmanship of the board of directors onhe directorship of ihe joint managerial institution, the o~her party sha ll assume the vice-chairmanship of the b'lard or the deputy directorship of th'e joint managerial institution.- The board of directors or the joint managerial 'institution may decide on the appointment or employment of a general manager who shall take charge of the daily operation and management of the contractual joint venture.- The General manager shall be accountable to the board of directors or the joint managerial institution. 

If a contractual joint venture, after its establishment, chooses to entrust a third party with its operation and management, it must obtain the unanimous consent of the board of directors or the joint managerial institution, report to the examination and approva l authority for approval , and register the change with the administrative authorities for industry and commerce. 

[Article 13J The employment, dismissal, remunerat ion , welfare, labour protection and labour insurance, etc ... Of the staff members and workers of a contractual jOint venture sha ll be spec ified in contracts concluded in accordance with law. . 
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[Article 14J The staff and workers of a contractual joint venture shall , in accordance with law, 
establish their trade union organization to carry out trade un ion activities and protect their lawful 
rights and i ntere~ ts . 

A contractual joint venture shall provide the necessary condit ions for the venture's trade union to 
ca rry out its activities. 

[Article 15J A contractual joint venture must establish its account books wi thin the territory of 
China file its accounting statements according to relevant proJisions and accept supervision by 
the financial and tax authorities. 

With respect to 'contractual joint ventures that, in violation of the provisions prescribed in the 
preced ing paragraph , do not establish their account books with in the territory of China, the 
financial and tax, authorities may impose a fine, and the administrative authori ties for industry and 
commerce may order them to suspend their business ope~ations or revoke thei r business 
licenses. 

[Article 16J A contractual jOint venture shall , by presenting its pusiness license , open a foreign 
exchange accoun t with a bank or any other financial institution wh ich is permitted by the 
exchange control authorities of the State to conduct transactions in foreign exchange. 

, - , 

A contractual joint venture shall handle its foreign exchange transactions in .accordance with the 
provisions onhe'State on foreign exchange contf()1.. ' 

[Article 17J A contractual joint venture my obtain loans from financial in'stitutions within the 
territory of China and may also obtain loans outside the territory 'of China. 

Loans to be used by the Chinese and foreign parties as investment or conditions for co-operation , 
and their guarantees, shall be provided by each party on its own. 

[Article 18J The i various kinds of insurance coverage of a contractual joint venture shall be 
furnished by the ·insurance institutions within the territory of China. 

[Article 18J A contractual joint venture may, within its scope of operation approved , import 
materials it needs and export products it produces. A contractual joint venture may purchase on 
the .'domestic market and the world market, raw and processed ' materials, fuels, etc .. - within its 
scope of operation approved. 

[Article 20J A contractual joint venture shall achieve on its own the balance of its foreign .exchange 
receipts and expenditures. If a contractual joint venture is unable to achieve the balance of its 
foreign exchange receipts and expenditures on its own, it :may, in accordance with State 
provisions, apply 10 the relevant authorities forassistance. 

[Article 21 J A contractual jOint venture shall, in accordance with State provisions on tax, pay taxes 
and may enjoy the preferential treatment of tax reduction or exemption. 

[Article 22J The Chinese_and foreign parties shall distribute earnings or products ; undertake risks 
and losses, in accordance with the agreements prescribed in the contractual joint venture 
contract 

If, upon the expiration of the period of a venture's operation, all the fixed assets of the contractual 
joint venture , as agreed upon by the Ch inese and foreign parties in the contractual joint venture 
contract, are to belong to the Chinese party, the Chinese and foreign parties may prescribe in the 
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contractual joint venture contract the ways for the foreign party to enjoy a priority in recovering its 
investment during the period of the venture's operation. If the foreign party, as agreed upon in th e 
contractual join t venture contract, is to recover its investment prior to the payment of income tax, 
it must apply to the financial and tax authorities, which sha ll examine and approve the application 
in accordance with State provisions concerning laxes.- If, accordi ng to the. provisions of the 
preceding paragraph, the foreign party is entitled to a priority in recovering its investment during 
the period of the ventu re's operation, the Chinese and foreign p~rties shall , as provided by the 
relevant laws and th e contractual joint venture contract, be liable for the debts of the venture. , 

[Article 23J After the foreign party has fulfilled its obligations under the law and the contractual 
joint venture contract, the pro'fits it receives as its share, its other legitimate income and funds it 
receives "s its share upon the termination of the ventu re, may be remitted abroad according to 
law. 

The Wages, salaries or other legitimate income earned by the foreign staff and workers of 
contractual joint ventures, after the payment of individual income tax according to law, may be 
remitted abroad. . . 

[Article 24J Upon ,the expiration or termination in advance of the term of a contractual joint 
venture , its assets, claims and debts shall be liquidated according to legal 'procedures The 
Chine~e and foreign parties shall, in accordance with the agreem:ent specified in the contractual 
joint venture contr'lct, determine the ownersh ip of the"venture's property. 

I 

A contractual joint venture shall , upon the expiration or termination in advance ~of its term , cancel 
its registration with 'administrative authorities for industry and commerce and the tax authorities. , . 

[Article 25J The perioo of operation of a contractual joint venture shall be determined through 
consultation by the Chi, lese and foreign parties and shall be clearly specified in the contractual 
joint venture contract. If the Chinese and foreign parties agree to extend the period of operation 
they s;hall apply to 'the examination and approval authority 180 days prior to the expiration of the 
venture's term, The examination and approval authority shall decide wheth'1'r or not to grant 
approval within 30 days of receipt of the application, 

I , 
[Article 26J Any dispute between the Chinese and foreign parties arising from the execution of the 
contract or the articles of association for a contractual joint ventu re shall qe settled through 
consultation or mediation. In case of a dispute which the Ch inese and foreign parties are unwil ling 
to settle through consultation or mediation, or of a dispute which they have failed to settle through 
consultation or mediation, the Chinese or foreign parties may submit it to the Chinese arbitration 
agency or any other arbitration agency for arbitration in accordance with the arbitration clause in 
the co'ntractual joint venture contract or a written agreement on arbitrat ion concluded aftelWards. 

i : 
The Chinese or foreign party may bring a suit in a Chinese court, if no arbitration clause is 
provided in the contractual joint ventu re contract and if no written agreement is concluded after 
wards, 

[Article 27J The detailed rules for the implementalion of this law shall be formulated by the 
department in charge of foreign economic relations and trade under the State Council and 
reported to the Stale Council for approval before implementation , 

[Article 28J This law shall come into force on the day of its promulgation. 
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APPENDTX- G 
Chinese-foreign Equity Joint Ventures Law 

Law of the People's Republic of China on Chinese-foreign Equity Joint Ventures 

Adopted by the Second Session of the Fifth National People's Congress on July 1, 1979 Revised in the Third Session of the Seventh National People's Congress on April 4, 
1990 ' 

Revised for the second time in accordance with "Resolution on Revision of the Law of the People's Republic of China on Chinese-Forei6n Equity Joint Venture" of the Fourth Session of the Ninth National People's Congress on March 15, 2001. 

Article, 1 With a view to expanding international economic co-operation and technical exchange, the People's Republic of China permits .foreign companies , enterprises, other economic organizations or individuals thereafter referred to as "foreign joint ventures") to joint with Chinese companies, enterprise or other economic organizations (hereafter referred: to as "Chinese jOint venture_s") in establish ing jOint 'ventures in the People's Republic of China in accordance with the principle of equality and mutual benefit and subject io approval by the Chinese Government. 

Article 2 The Chinese Government protects, in accordance with the law, the investment of foreign joint ventures, the profits due to them and their other,lawful rights and interest in a joint venture. pursuant to the agreement, contract and articles of association approved by the Chinese Government. ' 

Joint ventures sha ll follow the provisions of the laws and regulations of the People 's Republic of China in all their activities. 

The state does not practice nationalization and expropriation of a joint venture; under special circumstances, the state, in accordance with the needs of social public interest, expropriates a joint venture pursuant to legal procedures and offers corresponding ' compensations , 

Article 3 The joint venture agreement, contract and articles of association signed by the parties to the venture shall be submitted to the competent authorities of foreign economic relations and trade (hereafter referred to as approval authorities) , and the approval authorities shall , within three months , decide whether to approve or disapprove them . After approval , the joint venture shall register with the state competent authorities of administration for industry and commerce to obtain a license to do business and start operations. 

Article 4 A joint venture shall take the form of a limited liability company. The proportion of the investment contributed by the foreign joint venturer(s) shall 

• 



·, ~v 

generally not be less than 25% of the registered, capita l of a joint venture. The parties to the venture shall share the profits, risks abd loss.~ in proportion to their respective contributions to the "" -registered capital. No assignment of the registered capital of a joint venturer shall be made without the consent of the other parties to the venture . 

Article 5 Each party to a joint venture may ma~e its investment in cash , in kind or in industrial property rights , etc. 

The technology and the equipment that serve as a foreign joint venturer's investment must be advanced technology and equipment that actually suit our country's needs . If the foreign joint venturer causes losses by deception through the intentional use of backward technology and equipment, it sha ll. pay compensation for the losses . , 
The investment of a Chinese joint venturer may: include the right to the use of a site provided for the jOint venture during the period of its operation . If the right to the use of the site does not consti tute a part of a Chinese joint venturer's investment, the joint venture sha ll pay the Chinese Government C! fee for its use. The various investments referred to above shall be specified in the joint venture contract and articles of association and the ",a lue of each (excluding that of the site) shall be jointly assessed by the parties to the venture. 

Article 6 A joint venture shall have -a board of directors, whkh shall have its size and composition stipulated in the cont ract .and the articles of association after consu ltation between the parties to the venture, and the directors shall be appointed and replaced by the parties to the venture. The Chairman and the vice-chairman are determined by the parties to the venture or elected by the board of directors. Either party of the Chinese­foreign ' joint venturers may be the chairman and the other shall assume the office of vice-ch,airman. In handling major problems, the board of direc;tors shall reach a decision through consultation by the parties to the venture, in accordance with the principle of equality and mutual benefit. . 

The board of directors is empowered , pursuant to the pmvisions of the articles of association of the joint venture, to discuss and decide all major problems of the venture: expansion programmes, proposals for production and operating activities, the budget for revenues and expenditures, distribution of profits, plans concerning manpower and pay scales, the termination of business and the appointment or employment of the president, the vice-president(s) , the chief engineer, the treasurer and the auditors , as well as their powers and terms of employment, etc. : 

The offices of president and vice-president (s) (or factory manager and deputy manager(s) shall be assumed b y the respective parties to the venture. Contracts shall be entered into in accordance with the law to prescribe the recruitment, dismissal , remuneration , welfare, labor protection , labor insurance , etc .. 

Article 7 The staff employees of the jOint venture may establish trade unions in accordance with the law, carry out the activities of the trade union and defend the lawful rights and interests of the employees . 
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Joint ventures shall pr~vide necessary conditions for the activities of the tra'de unions 
thereof. 

Article 8 After paym~nt , pursuant to the provisions of the tax laws of the People's 
Republic of China , of the joint venture income tax on the gross profit earned by the joint 
venture and after deduG:tion from the gross profit of a reserve fund , a bonus and welfare 
fund for staff and workers, and a venture expansion fund , as provided in the 'articles of 
association of the joint venture, the 'net profit shall be distributed to the parties to the joint 
venture in proportion . to their respective ' contributions to the registered capital. 
A joint venture may enjoy the preferential treatment of reduction of or exemption from 

tax pursuant to relevant state taxation laws or administrative decrees . 
A foreign joint venturer that reinvests in China its share of the net profit may apply for 
refund of a part of the irkome taxes already paid . 

Article 9 ·A jOint vent'ure shall , with its business license, open a foreign 'exchange 
account at the banks 'or other fin:ancia l organizations approved by the state foreign 
exchange control administrative · organs to handle foreign exchange ' business. 
The pertinent foreign exchange transactions of a jOint venture ~hall be conducted in 
accordance with the regulations on foreign exchange control of the People's Republic of 
China. ' 

In its operating activities a joint venture may directly raise funds from foreign banks. 
All insurances of joint ventures shall be procured at the insurance companies within the 
territory of the People's Republic of China . 

Article 10 The Joint venture may purchase the materials such as raw materials, fuels 
etc. as needed within the appro';'ed scope of business either on the domestic or 
international market according to the principle of fairness and reasonableness . 
A joint venture is encouraged to market its products outside China . Export Products may 
be distributed to foreign markets through the joint venture directly or through associated 
agencies, and they may also be distributed through China's foreign trade agencies 
Products -of the joint venture may also be distributed in _ the Chinese market. 
Whenever necessary, a joint venture may establish branches outside China. 

ArtiCle 11 The net profit that a foreign joint venturer receives after fulfilling its 
obligations under the laws and the agreement and the contract, the funds it receives at 
the time of the joint venture's scheduled expiration or early termination, and its other 
funds may be remitted abroad in accordance with the foreign exchange regulati ons and 
in the currency specified in the joint venture contract. 
A foreign joint venturer shall be encouraged to deposit in the Bank of China foreign 
exchange that it is entitled to remit abroad. . 

Article 12 The wages, salaries and other legitimate income earned by the foreign staff 
and workers of a joint venture, after payment of the individual income tax under the tax 
laws of the People's Republic of China, may be remitted abroad in accordance with the 
foreign exchange regulations. 
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Article 13 The contract period of a joint venture may be decided differently acc~rding to 
its particular line of business and ,circumstance, The joint ventures of some trades 
should decided the contract period; and other mayor may not decide the contract 
period , A joint venture that has seta contract period should, if the parties to the join t 
venture agree to extend (he contract period, apply to the approval authorities six months 
ahead of the expiration of the contract period. The latter should make the decision of 
approval or disapproval ~ithin one month as of the date of application. : 

Article 14 In case of heavy losses, failure of a party to fulfill the obligations prescribed 
by the contract and the articles of association , force majeure, etc, the contract may be 
terminated through consultation and 'agreement by the parties to the venture, subject to 
approval by the approval authorities and to registration with the state competent 
authorities of administratibn for industry and commerce, In cases of losses cau~ed by a 
breach of contract , the 'financial responsibil ity shall be borne by the party that has 
violated the contract. 

Article 15 Disputes arising between the parties to a joint venture that the board of 
directors caonot settle through consultation may be settled tnFough mediation or 
arbitration by-a Chinese arbitration agency or through arbitration by another arbitration 
agency agreed upon by the parties to: the venture, 

Where no 'arbitration clauses have been included in the joint venture contract or no 
written arbitration agreement have been reached after a dispute arises, any party may 
bring a suit with the people's court , 

, 
Article 16 This Law shall come into force on the date of its promulgation, 
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APPENDIX-

EXTRACT FROM OHADA'S UNIFORM ACT RELATING TO GENERAL , , 

COMMERCIAL LAW 

BOOKS 
THE JOINT VENTURE 

TITLE I 
GENERAL PROVISIONS 

Article 854 

Ajoint veljture shall be an entity whose partners agree not to register it in the Trade and 
Personal Property Credit Register and not to give it a corporate pe~sonality. It shall not be 

. subject to' p'ublicity. ' ' 

The existence of a joint venture may be proved by any means. 

Article 855 

-=The partnei·s shall freely agree on the object, duration~'<::onditions df functioning, ri ghts of 
. partners and termination of the joint venture, subject to there being no derogation from 

':: ' the mandatory rules of;the provisions common to companies, with the exceptiqn of those 
~. relating to corporate personality. 

TITLE 2 
RELATIONS AMONG PARTNERS 

Article 856 
I 

Unless a different organization has been provided for, the relations between partners shall 
be governed by the pr~vi sions applicable to private companies. " 

Article 8511 

The assets necessary for the company's activi ty shall be placed at the disposal pf the 
manager of the company. However, each partner shall remain owner of the assets he 
places at the di sposal of the company. , 
Article 858 

The pa11ners may agrev to put certain assets inj oint ownership or that one of the partners, 
in relation to third parties, shall be owner of all,or pa110fthe assets he acquird with a 
view to the' realization of the company's object. 

Article 85\1 

- The assets acquired by application of funds or re- investment of joint earnings shall be 
deemed to be joint holdings throughout the duration of the company, as well as assets 
which were joint before being placed at the disposal of the company. 

The same shall apply to assets which the partners may have agreed to put into joint 
ownership. 

Article 860 
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Unless othenvise provided for by the artic les, no partner may requesn he sharing of joint 
assets as long as the company is not wound li p. ..Ii .. ' 

TITLE 3 
RELA TlONS WIT H THIRD PARTIES 

Article 86 1 

Each partner ~hall contract in hi s personal name and shall be solely liable to third parties. , . 
However, where the partners act expressly in their capacity as partners towards thi rd 
parties, each of those who acted shall be li able for the commitments of the others. 

Any bonds subsci'ibed to ill1der these conditions shall commit them indefi ni tely, j ~int ly 
and severally. . 

The same shall apply to a 'partner who, by interference, has made the contracting partner 
'believe that he intended to commit himself on the partner's behalf al)d it is proved that he 
reaped profit from the enterprise. . 

TITLE 4 
WINDING UP OF THE COMPANY 
--
Article 862 

i . 
- A-joint venture shall be disso lved by the same events wbich terminate a private cbmpany. 

. , : 
- The partners may, howev~r, agree in the Articles of Asso.ciation or in ,a subsequent deed 
-that the company will continue in business in spite of such events. 

Article 863 

Where the company is of fin unspecified durat ion, its winding up may come at an~ time 
after notifi cation, by hanel-delivered letter against a receipt or by regi ~tered letter ~ith 
acknowledgement of rece:ipt, from one partner to all the others, provided that the i 
notification shall be in good fai th and not at the wrong moment. 

I 

BOOK 7 
THE ECONOMIC INTEREST GROUP 

TITLE I 
GENERAL PROVISIONS 

. Article 869 ! 

An economic interest group shall be one which has tlie exclusive object of putting in 
place for a specified duration all the means necessary to fac ilitate or develop the 
economic activity of its members and to improve or incr.ease income from the said 

_,acti vity. 

Its activity shall mainly be connected with the economic acti vity of its members and shall 
not be of an auxiliary nature in relation thereto. 

Article 870 

The economic interest group shall not by itse lf give rise to the realization or sharing of 
profits. 
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: It Illay be f'orilled witho ut capital. 

r\rlicle 871 

· T,,·o or mo re natura l persons or co rporate bod ies. incl uding persons exe rcising a liberal 
profession gove rned by a legislat ive or statutory instrument or whose title is protected. 

: may form between them an economic interest group. ' 

: The rights of members of the group may not be represented by negoti able instruments. 
· Any clause to the contrary shall be deemed to be un lVri'tten . 

· Art ick 872 

An econom)c interest gro up shall have corporate pe rsonali ty and fldl capac ity w ith effect 
ii'om registrat ion in the Trade and Persona l Properl y Credit Reg ister. 

' Article 873 

T he members of the economic interest group sha ll be li able for the 'debts o rthe group on 
.their assets vroper, However, a new member may. wheJ'e the contract permits. be 
exempted from the debts contracted bef'o re he joined tile group . The exoneration decision 

,shall be publi shed. 

The members of the economic interest grollP shal l be jointly and severall y liab le f'o r 
payment orthe debts of the group. unless otherwise agreed with a contracting th ird parlY, 

Articl e 874; 

·The cred itor s of tile group may take action for the settlement of debts agai nst.a partner 
only aft er unsuccessfi.dl y notifying the group by an ex tra-j udicia l act. 

Articl e 875 
, 

. An economic interest group may issue honds under the general connit ions of issue of 
such bonds 'where the group exclusively compri ses companies authbri zed to issue bonds. 

, Arti cle 876 

Subject to the provi s ions of thi s Uniform Act. a con tract shall determ ine the organizati on 
of the economic interest group and shall freely lay down the contribution of each member 
to the debts of the gro up. Fa ili ng thi s, each member shall bear an equa l part of the debt. 

During its ex istence. the group may accept new members under the conditions laid down 
. by contract. 

J\ny member Iliay withdraw from the group under the conditions laid do wn in the 
contract. s ubj ect to hav ing ful fil led hi s ob liga tions. 

The contract shal l be in IITiti ng and shall be subject to the same conditions of publicity as 
the companies concerned by thi s Uniform Act. 

It shall in parlicu lar contain the fo llowing detail s : 

( I) the naille of the econoilli c interest group ; 

(2) the name. trade naille or co rporate name, legal for lll , add ress of the dom ic il e or head 
office and. as the case may be. the registrat ion number in the Trade and Persona l Propen,· 
Credi t Regi ster of each member of the economic in terest group; 

(3) the durati on f'o r wh ich the econoilli c interest group is formed; 
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(·0 til e "hilTt 0 I' the' ec<' no 111 ic inte res t group : 

(5) tile' address or tile reg istered "I'lice or the el',"1\1Inic interest group, 

An I' a ill endillents to the contract sila ll be drawn up and published under the sall1e 

conditi ,'ns as the contract it sc l!'. They shall be dl'lllu rrabk to third parties fro lll the ela te or 
stic h public it )' , 

The deeds and docuill ent s emanating li'om the eC<1 nollli c i:nlerest group intended for third 
parties. in particu lar lett ers. im oices, vari ous n()t ices and publi cations shall clearl y show 
the naille or the group. It)!lowed by the words" ec,lIlomic interest group" or the ac ronym 
" E.I.G, " 

An\' violation 'of the provi sions or the above paragraph shall be punished wi th penalt y for 
siJllpl e of!'ences. 

Arti cle 877 

The general .mee ting or IIlembers orthe econoill ic interest' group shall 'be competent to 
take any dec is:ion, including premature winding up or extension oflhe ex istence of the 
group under the conditions laid down in the colltract. 

The contract Illay provide that all or some decisions shall be taken under the conditions of 
quorulll and nlajority it shal l determine, Where the contract is sil ent. dec isions shall be 
taken unanim¢usly. 

TI)e contract 111ay al so allocate to each member of the economic interest group a number 
of votes ditTeient from that allocated to others, r ail i ng thi s, each menlber shall have one 
vote. 

Article 878 

The meeting shall meet as of ri ght at the request orat least one quarter of lhe members of 
the economic interest group , 
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1 
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APpENDlX- £ 
Privatization by Joint Venture Modality 

(From 1987 To 2003 E.C.) 

• 

, , 
Gov't , 

Name of Enterprise Buyer Share 

Nationa l Tobacco Enterprise Sheba Inv. Holding 22% 

: 

Matador-Mis Tyre S.C. MATADOR ~1 '10 

Repi Soap Factory Shandonq 51 % 

Dire-bawa Cement and lime Factory East African Group _ .. 80% 

: 

--, 
5 Abuata Soda Ash. S.C. National Minir1g CorQoration 51% -

6 Ambo Mineral Factory SAB Miller & South West PLC. -

DNKNESH 
7 Gihon Hotel _. Vcnllogensverwaltung_ GmbH 20% , 

8 Sod ere , under process T 

9 Anbessa Shoe S.C under process -

10. Adami-Tulu Pesticide Processinq S.C under process , 

: , 
11 Meta Abo Brewery S.C under process -

' Source: Public Enterprises Privatization & Supervising Authority , Corporate Communication Department (November, 2010) 

, 

, 
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JOINT INVESTMENT AGREEMENT 

By and between 

DNKNESH Vermogensverwaltung GmbH 

And , 

The Privatization & Public Enterprises Supervising Agency 

To build a new 4star standard Hotel and a new 5 Star plus Hotel and t6 refurbish a set 
of bungalows all situated on a' parcel of land known as Ghion Hotel. 

All known as 

GRAND GHION HOTEL 

Dated 30th August 2010 



This Joint InvesU-X;ent Agreement (the" Agreement") is entered into a; of this 30th of 
August 2010, in Addis Ababa, in accordance with the provisions of the ~pplicable laws 
of Ethiopia, by and between, 

(1) DNKNESH Vermogensverwaltung GmbH: . . A legal en t,ity established under the laws of the Federal Democnitic Republic of 
Germany (hereinafter referred to as "DNKNESH ") having its principal place of 
operation ill Germany. 'Nuremberg represented by Aklile Berhan Mekonen Haile 
Sellasie, Business address in Poppenreuther Sh'ape 59 D-90419 Nuremb.erg 
Germany. (Copies of legal es tablishment and incorporation documents attached 
hereto as ~ppendix 2) , 

And 

(2) The Privatization & Public Enterprises Supervising Agency, 

- . (here in aftFr referred to as "PPESA") a legal entity est~blished under the laws of 
the Federal Democratic Republic of Ethiopia having its principal place of , , 
operation in Addis Ababa, Ethiopia established by ·Proclamation No. 412/2004 , . . 
(copy of th~ proclamation is attached hereto as Appendix 1) 

Each of the companies and persons listed above may further be referred to as a "Party" 
and jointly be referred to as the "Parties". , 

PREAMBLE 

WHEREAS: 

(A) PPESA, representing the Government of Ethiopia, is the owner in possession of 
Ghion Hotel and of all other buildings and bungalows that are part of the said I 

hotel, wishes to upgrade, develop and properly manage the same through the 
Company. 

(B) Subject to the terms and conditions of this Agreement: 

1. PPESA and DNKNESH agree to establish a Joint Inveshnent Company 
under the laws of Ethiopia for the up-grading, development and or 
reconstruction, management and conducting the business of Ghion Hotel as 
upgraded and of the other hotel as built by the Joint Inveshnent Company 
and do any other business as permitted under the Memorandum of 
Association of the Company to be drawn by the parties to this agreement 
from time to time; 
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11. PPESA and DNKNESI-I agree tha t PPESA will have 20% shareholding in the 

Joint Inveshnent Company and DNKNESH V. GmbH will have 80% 

shareholding in the Joint Inves tment Company to be established in Ethiopia 

named GRAND GHION HOTEL SHARE COMPANY and agree to deal 

with their respec tive shareholdings and manage the Joint Investment 

CompanS' in the spirit of the aforesaid shareholding. 

(C) The PPESA and DNKNESH, through this Agreement have decided to 'lay down the 

basis for the establi shme~t of a Company, which shall be named as GRAND 

GHION HOTEL SHARE COMPANY. 

(D) DNKNESH an~ the PPESA agree that the relationship under this A~eement sh~ll 
beaf a long-tern1 relationship; 

NOW, THEREFORE, in considera tion of the above, the Parties hereby agree to establish 

a Joint 0 vestment Gompany subject to the terms and conditio~s herein and the relevant 

laws of Ethiopia: 

ARTICLE 1 

DEFINITIONS AND INTERPRETATIONS 

1.1. Definition 

I. "Agreement" shall 'mean this agreement including all the appendices 

attached hereto. 

ll. "Handover" shall mean the handover of Ghion Hotel including fixed & , , 
movable assets, sto~ks, properties, documents and business to the Joint 

Investment Company. 

Ill. "Handover Completion Date" shall mean the date when the hand over is 
-

completed and hand over document is signed . 

. iv. "Formation Date" shall mean the date when the establishment of the 

Company is completed. 

v. "Company" shall mean a Joint Inves tment Company to be established jointly 

by the Parties to this agreement under a Memorandum and Articles of 

Association in accordance with the Commercial Code of Ethiopia, which shall 

be named as GRAND GHION HOTEL SHARE COMPANY. 

VI. "Auditors" shall mean ex ternal auditors of the Company. 
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VII. "Conll~lercial Code" shall mean the Commercial Code of Ethi~pia of 1960. 

VIII. "PPESA" shall mean Privati za tion & Pllblic Enterprises Supervising Agency, 

the contracting party hereto, established by Proclamation No. 412/2004. 

IX. "PPESA's Contribution" shall have the meaning assigned to it uilder 

Articles 5.4 & 6.1. ii hereof. 

x. "Ghion Hotel" shall mean Ghion Hotel of Addis Ababa located at Kirkos 

Kifle Ketema, Kebele 15/16, with all its land and building and bungalows, 

excluding National Hotel & all branch hotels, all land within the Ghion Hotel 

compl~x to be transferred as a going concern to the Company by PPESA :as a 

contribution in kind and for issuance of 20% registered shares of. the 

Comp~lI1y in its name. 

xi. "Memorandum and Articles of Association" shall mean the Memorandum 

and Articles of the Company to be drawn in accordance with the terms and 

conditions of this Agreement. 

x ii. "DNKNESH" shah mean DNKNESH Vermogensverwaltu,ng GmbH,: the 

contracting party hereto. 

X111. "DNKNESH'S Cllntribution" shall have the meaning assigned to it under 

Articles 5.8 & 6.1.v.i hereof. 

xiv. "Material Adverse Effect" means an event, circumstance or development that . , 

causes or a series of events, circumstances or developments which in the 

aggregate cause or is likely to cause the Party to. (a) suffer losses in a material 

amount or (b) suffer costs or losses of income or reductions in net asset value 

in a material amount. 

xv. "Share~" shall mean the shares specified in the Memorandum of Association 

of the Company. 

XVI. "Shareholders" shall mean the shareholders of the Company: 

XVII. "Shareholders' Meeting" means the shareholders' meeting of the Company 

in accordance with the Article of Association and applicable Ethiopian laws. 

xviii. "Taxes" shall mean any and all taxes, duties, levies, charges and dues 

required to be paid according to the Ethiopian Federal or Regional laws. 
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X IX . "Business Plan" shall mean the Business Plan, concept. drawings, and action 
plan subm.itted by DNKNESH. 

1.2 Interpretation 

Unless the context requires otherwise or the contrary intention is stated herein: 
'1.2.1. A referehce to a provision of a lega l rq,'lliation or an agreement refers to that 

provisio l1 as modified by all its subsequent amendments or its re-enactment , 
' , 

or replacement. 

1.2.2. Unless otherwise stated in this Agreement, any reference to a legal regulation 
is a reference to a lega l regulation of the Federa l Democratic Republic ,of 
Ethiopia: 

1.2.3. A referehce to an Article, Section or Appendix is a reference to an article or 
section 0.£ or an app~ndix to this Agreement. 

1.2A. A person or en ti ty includes its successors and perrrtftted assignees. 

ARTICLE 2 

REPRESENTATIONS OF DNKNESH 
2.1. DNKNESH hereby represents to the PPESA that: 

2.1.1 DNKNESH has full legal capacity to enter into this Agreement and :0 
perform all of its ob,ligations hereunder. The representative of DNKNESI;I, 
Mr. Aklile Berhan Mekonen Haile Sellasie, is duly au thorized to sign this 
Agreement on behalf of DNKNESH and his authorizations are' based on the 
ex tract from Commercial Register, which is attached as Appendix No. '3 
hereof. 

2.1 .2 DNKNESH enters into this Agreement in accordance with the applicable law 
and confirms that this Agreement imposes on DNKNESH ,legally valid 
obligations that are binding on it and that may be enforced in full against it 
in accordance with the provisions of this Agreement. 

2.1.3 The execution and performance of this Agreement by DNKNESH wiII not 
breach any organ.izational document of DNKNESH, any m aterial contractual 
or other obliga tion of DNKNESH or the provisions of any law, decision of 
state admin.istration Agency, court verdict or other legal act binding upon 
DNKNESH. 
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2.1.4 No acts have been taken and no proceedings are being conducted before any 
court, arbilTation court or arbitrator, public administrative Agency, 
institution or other body which would affect the validity or enforceability of 
this Agreement with respect to DNKNESH, or its ability to sa tisfy its 
obligations hereunder, and to the best knowledge of the DNKNESH no such 
actions are pending or threatened.' 

2.1.5 Statements of fact and information provided to the PPESA by DNKNESH 
were h'ue and accurate and not intended to nUslead in any respect. There are 
no liabilities or claims that could have a material adverse effect on 
DNKNESH as of the date of this representatibn that have not been fully and 
fairly disclosed to the PPESA; 

2.1.6 DNKNESH has its own or has secured sufficient fW1ds necessary to fulfill all 
of its obligations hereunder. If there is any loan that would be availed by . , DNKNESH, then the· Company shall not be responsible for the liability on 
the loan. 

2.2. Disclaimer of DNKNESH'S Liability for Other Representations 
The PPESA agrees and acknowledges that: 

a) The representations of DNKNESH set forth in Sections 2.1 hereof are the only 
representations given by DNKNESH and these are the only representations 

i for which DNKNESH accepts responsibility; and 
b) The PPESA reserves the right to file claims against DNKNESH or its 

representatives arising out of any nUsrepresentation as to the statement given 
in 2.1 hereof or DNKNESH'S non-performance of obligations as contemplatea 
herein. 

ARTICLE 3 

REPRESENT A nONS OF THE PPESA 
3.1. The PPESA hereby represents to DNKNESH that: 

3.1.1 The PPESA enters into this Agreement in accordance with applicable law 
and confirms that this Agreement imposes on the PPESA legally valid 
obligations that are binding on it and that may be enforced in full against it 
in accordance with the provisions of this Agreement. 

3.1.2 The PPESA's contributions have not been subject to any bankruptcy or 
composi tion proceedings. 
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-- 3_"1.:1 The execu tion and performance of this Agreement by the PPESA will not 

breach any of its organizational do~ument, any material conti-actual or other 

obligation of the PPESA, or the provisions of ~ny law, decision of the State 

Administi-ation Agency, court verdict or other legal act binding upon the 

PPESA; 

3.1 .4 No acts have been taken and no proceedings are being conducted before any , 
court, arbiti·ation court or arbitrator, public administrative Agency, 

institution or other body which would affect the validity or enforceabili ty of 

this Agreement w ith respect to the PPESA; or its ability to satisfy its 

obligations hereunder, and to the ,best knowledge of the PPESA, no such 

actions are pending or threatened. 

- 3.1 .5 Statements of fact and information provided to the DNKNESH by the PPESA 

were true and accurate and not intended to mislead in any respect. There are 
. , 

no liabilities or claims that could have a material adverse effect on PPESA as 

of the date of this tepresentation that have not been fully and fairly _ 

disclosed to DNKNESH; 

3.2. DNKNESH agrees and acknowledges that: 

a) The representations of PPESA set forth in Sections 3.1. hereof are the only 
, 

representations given by the PPESA 9r on its behalf, and these are the only 

representations for which the PPESA accepts responsibility; and 

b) DNKNESH reserves the right t<D file claim against PPESA or its 

representatives arising out of any misrepresentation as to the statement given 

in 3.1. hereof or the · PPESA's non-performance of its obligations as 

contemplated herein. 

ARTICLE 4 

ESTABLISHMENT OF THE COMPANY 

4.1. General Provisions 

4.1.1. Subject to the terms and conditions set forth in this Agreement, DNKNESH -

and PPESA shall establish a Company in Ethiopia incorporated and · 

operating under the laws of Ethiopia. 

4.1.2. DNKNESH has nominated three other shareholders in the new Share 

Company each holding a number of shares from DNKNESH's total 

subscribed Shares (as specified in Articles 5.5-5.7). These three shareholders 
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will be Aklile Berhan MakOJUlen Haile Selassie, Adalgisa Marselli and 
Christian Makonnen H; Selassie. DNKNESH hereby accepts all duties, 
responsibilities and obligations of these three other shareholders up to the 
Registration Date including timely payment of all conh'ibutions to be made 
to the Share Company. 

4.1.3. The Registration of the new Share Company will allow the allocation of the 
Shares to PPESA, DNKNESH and the other three shareholders nominated 
by DNKNESH, as specified in Article 5. 

4.1.4. The Parties shall agree on the Articles and Memorandum of Association to 
be drawn to establish the Company. The Memorandum and Articles of 
Association of the Comp~ny shall be drafted by including all the rights and 
obligation s Of the Parties .under this Agreement. 

4.1.5. Without prejudice to the above, the Parties shall, excep t for the _need for 
compliance With the law,: cooperate to the fullest possible extent witl) respect 
to establis11!nent and registration 0( the Company in accordance with this 
Agreement. 

4.2 . . Name of the Company 

The name of the Company shall be GRAND GHION HOTEL SHARE COMPANY. 
4.3. Duration and Extensions of the Joint Investment 

4.3.1. The Company shall be established for";', indefinite period of time. 
4.3.2. Subject to the terms of this ,Agreement, the Company may establish branches 

and/ or subsidiaries in Ethiopia. 

4.4. Business Objectives of the Company 

The Company shall undertake the following activities and such other 'activities as are 
permitted under the Memorandum and Articles of Association; 

a) Construction of a new 4star hotel in lieu of the preexisting Hotel Ghion and of a 
new 5 star plus Hotel and the improvement and expansion of the existing 
buildings and r_efurbishment of the bungalows by rehabilitating the_ existing 
infrastructure, investing in additional capacity through upgrading current 
services & products and introducing new operating and management systems; 

b) To implement the Business Plan time by time as necessary; _ 
c) To engage in any and all acts, things, businesses and activities that are related, 

directly or indirectly, to the achievement of the business to be carried out by the 
Company. 
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4.5. Obligations and Rights of the Parties 

4.5.1. DNKNESH, in add ition to its commitment to own 80% of the subscribed and 

registered share capital of the Company as detailed in Articles 5.8 & 6.1.vi of this 

Agreement below, shall have the following obligations: 

a. To depos it the agreed cash into the account established II1 the name of the 

Company on Completion as specified in Article 6. 

b. To avail of the financial resources necessary for the' upgrading & expansion of 

Chion Hotel as stated in Art. 4.4; 

c. To avail of the know-how, technology and system for the successful business of 

the Company. 

d. To consh'uct on the parcel of land where is situated at present the complex 

known as Chion Hotel a new 4 star Hotel in accordance w ith the following 

time schedule: 

h!c!~cirrir!~tioIi~01~ai 'a~igrl'kcf:qlYlM¥ . 

iv. Construction work of new 4 star Hotel and to refurbish the existing 

bungalows according to the plans and drawings herewith attached as 
, 

Appendix 4 . ........ . ..... .. . ... .. .. . ... ........... . . . : 1 year and 4 months 

e. Subsequent to the commencement of operation of the new 4-Star Hotel, to 

demolish the existing Chion Hotel and to build an additional5-Star plus hotel. 

For the said 5 star plus hotel it is foreseen that a construction period of two 

years and half stinting from the date of complete demolition of the existing 

structure. 

f. Be responsible for bringing a hotel management team with rich international 

experience 'and run the day-to-day operational activities & services of the 

Company from the date of Handover of the existing Chion Hotel to the 

Company by PPESA. The Board of Directors shall approve DNKNESH's 

proposal on the management team/Chief Executive Officer. 

g. The Company will tender internationally among selected building 

interna tional contractors the building construction of the above said project 

and the Board of the Company shall nominate a building contractor of 

international repute to render for the said project. The company will accept the 

bidding of an international Building contractor .solely if it is an AAA rated and 

8 



gives a guarantee through an international AA rated Bank responsible for the 
construction & execution of the project. 

h. Perform other obligations stip'ulated in this Agreement. 
4.5.2 PPESA, in satisfaction of its commitment to own 20% of the total registered share 

capital of the Company as detailed in Article 5.4. & 6.1.ii of this Agreement below, 
shall have the followipg obligations: 
a. Contribute Ghion Hotel as a going concern, including fixed assets and land 

use right used by the Ghion Hotel. This valued at USD 100 million (One 
Hundred Million USD) as ac'cepted by the other partners and constituting full 
payment of its cbmmitmenttowards the capital of the Company. 

b. Facilitate and assist in the eStablishment and commencement of operations of , 
' the Company. . 

c. PPESA undertakes to facilitate and expedite for the SIJlooth and speedy , 
-, implementation of the Grand Gillon Hotel project as above.-, d. Periorm other obligations s~pulated in this Agreement. 

4.5.3 The shareholders shall be respbnsible for the selection & appointment of the 
. . 

, . project management & construction team. 
4.5.4 Unless provided otherwise, the Parties, shall be liable for the non-fulfillment of all 

their 0bligations set forth in the clauses above. 
4.5.5 Each Shareholder sh~1l at all times exercise its voting rights and other powers of 

control available to i~ in relation to its contribution in the Company so as to: , 
a. Carry out and conduct its qusiness and affairs on a commercial basis, in a 

proper, lawful and efficient and transparent manner and for its own benefit; 
b. Not do any act or omit to do any act where such act or omission would be in 

conflict or otherwise inconsistent with any terms -of this Agreement, and 
otherwise obserVe and comply w ith the terms of this Agreement to the extent 
that they relate to or are applicable to the Company; 

c. Ensure that all business of the Company, other than routine business is 
undertaken or supervised by the Management of the Company, 

d. Perform its obligations under this Agreement. 
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ARTICLES 
REGISTERED CAPITAL OF THE JOINT INVESTMENT 

5.1. The Company shall have an initial registered capital of the Birr equivalent of 510 
Million USD (Five Hundred Ten Million USD) calculated at the exchange rate of 
the Commercial Bank o~ Ethiopia 011 the registration date of the Company. 

5.2. The entire registered capi tal of the Company shall be divided into a number of , , shares equivalent to the total registered capital in Birr as calculated in Article 5.1 
divided by 10,000 (Ten Thousand), this being the par value of each share. 

5.3. The Shares shall be regis tered Shar~s issued in the names of the Shareholders, and 
are not publicly tradable; each Shareholder has the right of pre-emption as detailed 
hereunder and in the Ar,ticles of Association of the Company. 

5.4. The PPESA shall be issued 20% ~f fully paid-up Shares of the total registered 
capital of the Company in return for contributing Ghion HoteLas fixed asset & 
business to the Compariy. The Parties agree that the total value of Ghion Hotel in 
favour of tl~e Company ;has been fiXed at 100 million USD (One f-!undred Mil:lion 
USD) CPPESA's Contribution"). 

5.5. Aklile Bel'lcan Haile Sellasie shall subscribe to one share. 
- . 5.6. Adalgisa Marselli shall subscribe to 'one share. 

5.7. Christian Makonnen H.Selassie shall subs~ribe to one sh<\re. 
5.S. DNKNESH shall subscribe to the number of shares that have an aggregate par 

value tha t is the Birr equivalent of ~02.5 Million USD (One Hundred Two Million 
five Hundred Thousand USD) calcl-'lated at the exchange rate of the Commercial 
Bank of Ethiopia on the registration date of the Compan y less three shares. 

5.9. DNKNESH and the three other shareholders nominated by it shall subscribe for 
SO% of the total registered capital of, the Company CDNKNESH's Contribution"). 
The payment in lieu of these shares shall be as set in article 6 below. 

ARTICLE 6 

CAPITAL CONTRIBUTIONS 

6.1. The subscribed capital of the Company shall be paid-up in the following manner' 
1. The paid up capital of the Company will be the Birr equivalent of 202.5 Million 

USD (Two Hundred Two Million Five Hundred Thousand USD), calculated at -
-

the exchange rate of the Commercial Bank of Ethiopia on the registration date 
of the Company, contributed in kind arid in cash. 

- 11. PPESA shall be deemed to have fully paid the subscribed amount of the Birr 
equivalent of USD 100 Million (One Hundred Million USD) of this paid-up 
capital by having contributed, as contribution in kind, Ghion Hotel at Addis 
Ababa, the land title deeds and all the fixed assets as detailed in Appendix 5. 
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111. AkWe Berhan Makonnen Haile Selassie shall pay 10,000 Birr which represents 
his fully subscribed capital (one share) . 

IV. Adalgisa Marselli shall pay 10,000 Birr which represents. his fully subscribed 
capital (one share). 

v. Christian Makonnen HSelassie shall pay 10,000 Birr which represents his fully 
subscribed capital (one share). 

vi. DNKNESH, shall pay the Birr equivalent of USD 102.5 million (One Hundred 
Tw!J Million Five HWldred Thousand USD) · less thirty thousand Birr, 
calculated at the exchange rate of the Commercial Bank of Ethiopifl on the 
Completion Date in cash, being 25% (twenty five percent): of their contribution 
to the subscribed capital, by both Parties. The tash contributed shall be held in 
the ·account established in the name of the Company in the Commercial Bank 
of Ethiopia prior to the registration of the Company and the cash shall be used 
only for the purpose indicated in Article 4.4 article 5.4 above. 

vii. If DNKNESH fails to effect the Wtial payment of its share of the contribution 
towards the subscribed· & registered capital, as stipula·ted in Article 6.1. vi 
above, then the registration of the Company shall not be realized and th IS 
Agreement shall become null & void. 

i 
i Vl1!. DNKNESH and the other three shareholders that it will nominate, shall raise 

the remaining 75% of the registered share capital, as per the timetable in the 
Bus.iness Plan and the requirements of the Commercial Code. 

6.2. Additional Capital 

The total cost of the construction Project has been evaluated at 410 Million (Four 
Hundred Ten million USD) to be totally financed by DNKNESH, at zero interest. 
Shouid the need of additional capital arise, the · relevant amount will be timely 
provided for at zero interest by ·DNKNESH. Such a contribution by DNKNESH 
will change the conh·actual 20%-80% shareholding ratio accordingly. 

6.3. Penalty 

6.3.1 Failure to avail the investment required, as stipulated in Article 6.1.viii above, 
for developing & ",xpanding Ghion Hotel shall entitle PPESA to seek 
damages up to 5% of the unpaid & outstanding balance of the total 
subscribed capital of the Company. 

I I 
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ARTICLE 7 

RIGHTS AND OBLIGATIONS OF tHE PAIUIES 

7.1. A shareholder has voting rights in proportion to the number of shares held, each 

share ca rrying one vo te. 

7.2. A shareholder is entitled to a share in any profit (div idend) set aside by the 

Shareholders' Meeting and as proposed by the Boa:rd of Directors for distribution 

depending on the financial results of the Company. Any dividend shall be paid to 

each sha!eholder equal to such shareholder's pro rata share qf the total paid-up 

capital of the Company. 

7.3. In the event of dissolution of the Company or liquidation, a Shareholder shall be 

entitled to a share in the liqu idation proceeds eq,!al to a Shareholder's pro rata 

share of tlle total paid-up capital of the Company. 

7.4;. A Shareholder shall be entitled to, in accordance Witll tlle law and in according 

w·ith this Agreement and the Memorandum and Articles of Association to 

participare in tile m anagement of the Share Company. 

7.5. DNKNESH Shilll have the right of preemption in respect to pfESA's share in the 

Company as per the terms of this Agreement and the Memorarldum arld Articles 

of Association of the Company. DNKNESH's option to acquire through time all the 
, , 

shares o;"ned by PPESA shall be specified in the .Articles of ; Association of the 

Company. DNKNESH's righ t to exercise its preemptive rights shall be subjec t to 

tile a ttainment of measurable increm ents achievE!d in the performance of the 

Company under tile Managem ent to be established . 

7.6. The Company shall continue employment contracts of all employees of Ghion 

Hotel and guar antees the rights and benefits of their years of service up to and 

beyond the handover of Ghion Hotel to the Company and thereafter, pursuant to 

the labor Proclamation . No. 377/2003 and management adminis tra tion regulations 

and other laws enforce in Ethiopia. 

7.7. The Company shall continue making- pension contributions witll regard to all 

permanent employees of the Ghion Hotel and shall transfer such contributions, 

together with the contribution of the employees to the Social Security Agency. 

7.8. The Company shall accept and employ all previous workers w hose reinstatement­

to their job is ordered by court even when such an order is made after the 

handover of tile Ghion Hotel. 
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. 7,9. All .liabilities, which can be attributed' to ·before the Handover Date, shall not be 
transferred to the Company. 

7.-10. No current assets, including cash, receivables, and stocks, except spare parts, 
accumulated up to the Handover Date shall be transferred to the Company. 

ARTICLE 8 

CORPORATE GOVERNANCE 
8:1 The Company will have the following bodies: 

a) Shareholders, 

b) The Board of Directors, 

c) A General Manager 

d) External Auditors. 

ARTICLE 9 

AUDITORS 
-

-The Shareholders' Meeting'shall elect or mandate the board to elect one or more ' 
Auditors to discharge their 'obligations set out in the Memorandum and Articles of 

. 
Association and the Commercial Code ~f Ethiopia. 

ARTICLE 10 

ACCOUNTING AND AUDITING 
! lQ.l The Company's accounts shall be prepared and a\ldited in accordance with 

Ethiopian and international accounting standards. 

10.2 The Company's accounts shall be auHited by a reputable auditing firm selected 
by the Board of Directors and approv~d by the Snareholders. 

10.3 The Company's accounts are open i to inspection by the shareholders in the ' 
Company HeadQllarters at all times during usual business hours of the 
Company. 

10.4 The Company's fiscal year shall start on 1 July and end on 30 June in accordance 
with the Gregorian calendar. 

ARTICLE 11 

INTERNAL RELATIONS 
11.1 Internal rela tions shall be governed by a set of organizational guidelines 

. 

(organization code, work code, signature rules, etc.) Issued by the Board of 
Directors and as stipulated in the Commercial Code of Ethiopia. 

11.2 The internal control system shall be approved by the Board of Directors. 
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. 11.3 Unless otherwise required by Federal or ,Regional Authorities, all infernal 
documents relating to the operation bf the Company and its bodies, and its 
accowlting and auditing shall be executed in the th~ English language, 

ARTICLE 12 

CONDITIONS PRECEDENT 
12,1 Conditions Precedent 

. The establishment of the Company pursuant to this Agreement shall be subject to 
: the following conditions (the "Conditions Precedent"); 

a) The representations of DNKNESH set forth shall be true and correct in all 
material respects on the Formation Dilte, 

: b) The representations of the PPESA s~t forth shall be h·ue and correct in all 
material respects on the Formation Date; 

c) There are no ongoing prQceedings or investigatior\. being conducted before, and 
no decision having being- made by (and still being effective) a court or other 
public authority having the power to bind by its qecisions either Party, directly _ . 
Or indirectly prohibiting Completion; : 

, d) Subject to the terms of this Agreement, during the period between the date of 
signing tllis Agreement and the Formation Date, all obligations of DNKNESH , 
and all obligation of the PPESA have, been duly complied Witll in all material , 
respects, or in the event of any such non-compliance, that the non-compliance 
has been cured to the reasonable satisfaction of the Party entitled to the benefit 
of such obligation, 

12,2 Fulfillment and Waiver of Formation Conditions 

12,2,1 The Parties shall use their best efforts and fully cooperate to bring about the 
fulfillment of the Formation Conditions at the e~rliest possible date, 

12.2.2 The Formation Condition set forth in Article 12,1.a is stipulated for the sole 
benefit of the PPESA, and the Formation Condition set forth in 12,1,b is 
stipulated for the sole benefit of DNKNESH, and these respective Formation -
Conditions may only be waived in writing by tile respective beneficiary, Any 
other Formation Condition may be waived only by mutual agreement of the 
Parties ill writing, Any such waiver is without prejudice to the Tight of a 
Party to compensation in respect of a breach or inaccuracy of any 
representation or covenant. 

14 
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12.3 Date of Registration 

12.3.1 On the Formation Date, DNKNESH, the three other shareholders nominated 
by DNKNESH and the PPESA shall execute: 

a) Memorandum of Association and Articles of Associa tion of the Company 
to be established; 

b) Request for registra tion of the Company in the Commercial Register; , 
c) Request for investment &. business licenses necessary for Company 

operations within the scope specified in Article 4.4; 

d) All other documents that are necessary for the establishment of the 
Company in accordance with this Agreement; 

12.3.2. The Parties shall fully cooperate and take: all necessary action to ensure the 
prompt accomplishment of the establishment and registration of the 
Company in accordance with this Agreement. 

ARTICLE 13 
, 

Post Formation Obligations 
'13.1. PPESA shall have an obligation t? transfer the title deed of all movable fixed 

assets (Vehicle, etc) and immovables (land and building) existing in the name of 
the GHION HOTEL to the Company within one month from the date of 
formation of the company. 

"13.2. PPESA shall assist the Company, in particular by providing support and 
facilitating the realization of the ,company and executing all other issues in 
accordance with this Agreement. 

13.3 DNKNESH shall assist the Company, in particular by: 

a) Implementing the Business Plan and preliminary drawings submitted for the 
Company (Appendix 4) 

b) Making available and using . modern and appropriate know-how and 
increasing the skill and qualification of the Company's staff. 

c) Introducing and jrnplementing up-to-date organizational methods and 
systems. 

d) Availing all resource expected of it. 

e) Executing all other issues in accordance witl1 this Agreement. . 

15 
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ARTlCLE14 

LIABILITY 

14.1 Each Party shall compensate the other for any da)nages (including any expenses 

and costs, court fees and lawyers' fees) that a Party incurs as a result of any 

representation made by the other pjrty hereunder proving to be untrue or 

misleading or as a result of the other P~rty's partial or complete failure to comply 

with its .obligations hereunder. 

ARTICLE 15 

TERMINATION 

15.1 This Agreement may be terminated by either party in any of the events specified 

below: 

a) Failure to deposit and contribute the paid-up :capital as detailed in Art. 6. l. 

b) Failure to effect the tr.ansfer of th~ specified deeds, asset ownership and land 

title deed documents essential to the Compa,:y. 

c) Failure to implement the Business Plan. 

d) Cases of Force Majeure as stipulated in the Civil COde of Ethiopia, persisting 

for over 3 (three) months. 

1~.2 In the event of termination, the party initiating teFmination shall give 90 (Ninety) 

days written notice to tl1e defaulting 'party. If th~ default is not remedied within 

that period the Agreement shall stand terminated at the option of the party not in 

default. 

15.3 Termination of this Agreement from whatever cause shall be without prejudice 

to the rights of tl1e parties accrued, under this Agreement up to the time of 

termination, including incurred expenses and damages as appropriate according 

to the terms of Article 15. 

ARTICLE 16 

CONFIDENTIALITY 

16.1 Protection of Confidential Information 

All communica tions between the parties, if it is marked "confidential" or if it is 

confidential by its nature and information related to the business transactions of 
- -

the Company, shall be kept confidential. 

16.2 Exceptions 

The foregoing confidentiality obligation shall not apply to information that: 

16 



a) Becomes part of the public domain through no fault of the recipien t of 
confidential information; 

b) Is already known by the recipient prior to the time of disclosure to the 
recipient of such confidential information; 

c) Is rightfully received by the recipient from a third party which, to the 
knowledge of the r~cipient, is not also a party subject to a non-disclosu~'e 
agreement concerning such information; or 

d) Is disclosed by the recipient pursuant to a requirement that it be disclosed by 
law, a competent court, an applicable regulatory Agency or by an Agency 
adjudicating a dispute betweei, the Parties or where it is disclosed to ; a 
competent court or to an Agency adjudicating a dispute between the Parties. 

17.1 Expenditures 

ARTICLE 17 

GENERAL PROVISIONS 

Each Party shall bear its own r,espective costs and expenses ' incurred in 
connection with the negotiation a~d execution of this Agreemen't. The Parties 
shall share any and all fees, costs and expenses including' stamp duty incurred in 
connection with registration of the Company. 

17.2 Amendment to this Contract 

Any change in this Agreement shall be made in writing and approved and 
signed by authorized representatives of both parties. 

17.3 Resolution of Disputes 

17.3.1 The Parties have agreed that any disputes concerning the Agreement 
shall be settled in the first instance by negotiation and in good faith. 

17.3.2. Where no settlement is a ttained by negotiation, all disputes arising 
between the Parties in connection with this Agreement, including any 
question regarding its violation, termination, existence, validity and 
rights hereunder, that are not settled by the Parties by negotiation within 
sixty (60) days then the dispute shall be settled through court of law in 
Ethiopia. 

17.3.3. Each Party shall bear its own expenses to start the process in 17.3.2. All 
other costs and expenses, shall be covered in accordance with the decision 
of the court. 

17 
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17A G overn ing Law 

This Agreem ent is govenied by and constTued in accordance with the law of the 
Federa l Dem ocratic Republic of E~liopia . It is subject to interpretation in 
accordance and exdusively according to these lega l regulations. 

17.5 Assignment 

This Agreement shall be binding upon and inure to the benefit of the Parties and 
their respective successors and permitted assignees and PPESA agrees to sell its 
share in the Company as may be stip,ulated in the Article of Association subject 
to art 7.5. 

17.6 Notifications and Consents 

17.6.1 Any notifica tions and other required or volwltary correspondence, made 
in accordance with this Agreement, shall be in writing. 

17.6.2 Depending on inlportance, these documents can be delivere<!: 
a) Personally, with written confirmation of receipt by the adaressee, or 
b) By a courier, or 

c) By a registered letter, or 

d) By fax 

e) Bye-mail 

to the contact details eiven below or to another address for the Party annoWlced 
in the manner described above. 

A. DNKNESH: 

Attention of: Aklile Berhan Mekonen Haile Sellasie: 

Headquarters Via Motta 18 

P.O. Box 1564 CH 6830 CHIASSO 1 Ticino Switzerland 

Tel: 0041 91 695 1818 

Fax: 0041 91 695 1828 

E-mail: a.m ekorlllen@libero.it 
: info@DNKNESH-portfoliomanagement.eu 
: a.makonnen@DNKNESH-POl·tfoliomanagement.eu 

B. Akli le Berhan Mekonen Haile Sellasie 

. As indica ted in A above. 

C. Adalgisa Marselli 

Via Aklile Berhan Mekonen Haile Sellasie 
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D. Christian Makonnen H.Selassie 

: Via Aklile Berhan Mekonen Haile Sellasie 

E. Privatization & Public Enterprises Supervising Agency (PPESA): 
Privatization & Public Enterprise Supervising Agency 

, Attention of: Mr. Beyene G/Meskel 

I Address: P.O. Box: 27444 Code -1000 Addis Ababa, Ethiopia 
· Tel: 251) 1 5522616 

· Fax: 251 11 5536629 

E-mail: epa.et@ethionet.et 

17.7 : Prevalence of the Agreement 

17.8 

· This Agreement, with all provisions contained here'in and appendices hereto, , 
, · constitute the whole agreement between the Parties and superse:de all previous , . 

written and oral agreements between the Parties. However, issues not addressed 
; in this Agreement could be included in the Articles and Memorandum of 
AssociatioI). of the Share Company subject to the consent of the Parties. , 
Language of the Contract and Counterparts 

This Agreement has been executed between the contracting Parties in' five 
original of the English language. Each original is equally authentic & each party 
shall receive one originaL 

17,9 Validity of the Agreement 

,17.9.1 . This Agreement shall become effective as of \he day of its signature by 
botJ,l Parties after the written approval of the same by , the concerned 
authorities, 

17.9.2. Should any provision of this Agreement be determined by a court or any 
other competent legal Agency to be invalid or unenforceable, all other 
provisions shall remain valid and enforceable, ! 

17.10 Dates 

All the dates and periods included or anticipated in this Agreement shall be 
governed by the Gregorian calendar. 

17.11 Amendments 

This Agreement may be amended only by the written agreement of the parties; 
and any other purported amendments included otherwise shall be invalid. 
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Part 1: Section 4 Bidding Forms 

Position 

(a) 

, (b) 

1'.5 Qual ificati ons and experience of key personnel proposed for 
, 

ad ministration and execut ion of the Contract. Attach' biographica l 
, 

, 
data. ' 

"Name Qual ifications Years of experience 
(general) 

'1.6 Proposed subcontracts and firm s involved. 

·Years of experience 

in prol'osedl'osition 

Sectionsofthe Works Value of 
subcontract 

Subcontractor 
(name and address) 

Experience in similar work 

o 

(a) 

(b) 

(a) 

(b) 

1.7 

1.8 

1.9 

Financial reports for the last five years: balance sheets, profit and 

loss statements, auditors' reports, etc. List below and attach 

copies. , 

Evidimce of access to financial resources to meet 'the 

qualification requirements:, cash in hand, lines of credit, etc. List 

below and attach copies of support documents. 

, 
Name, address, and telephone, telex, and facsimi le number~ of 

banks that may provide references if contacted by the Employer. 

, 
1.10 Information on curren t litigation in which the Bidder is involved . 

Other party (ies) Cause of dispute Amount i nvo l ve~ 

1.11 Proposed Program (work method and schedule). Descriptions, 

drawings, and charts, as necessary, to comply with the 

requirements of the bidding documents. 

2. Joint Ventures 2.1 The information listed in 1.1 - 1.10 above shall be provided for 

each partner of the joint venture. 

2.2 The informat ion in 1.11 above shall be provided for the joint 

venture'. 

Standard Bidding Document for the Procurement or Works issued by the PPA (Venioll I, JHnuary 2006) 

Document Section 4. Page 8 of9 File Ref: Wks-SBD·NCB·Se<:lion 4.doc 

I 
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art 1: Section 4 Bidding Forms 

3. Additional 

Requirements 

2.3 Attach the power of attorney of the signatory(ies) of the Bid 

authori zing signature of the Bid on behalf of the join t venture. 

2.4 Attach the Agreement among all partners of the joint venture 

(and which is legally binding on all partners), which shows that 

(a) All partners shall be jointly and severall y li able fo r ihe 

execu ti on of the Contract in accordance with the Contract 

term s; . 

(b) One of the partners wi ll be nominated as being in charge, 

authorized to incu r I iabi li ties, and receive instructions for 

and on behalf of any and all partners of the joint venture; 

and 

(c) The execution of the entire Contract, includ ing payment, 

shall be done exclusively with the partner in .charge. 

3. 1 Bidders should provide any additional information requi red in 

Sections 2 or 3 of the Bidding Document or to fulfil the 

requirements of Sub-Clause 4.1 of the Instructions to Bidders, if 

appl icable. 

Standard Bidding Document ror the Procurrmrnl of Works iss utd by tht PPA (Version I, January 2006) 

I 

Document Section 4. Page 9 of9 File Ref Wks-SBD-NCB-Secljon 4.doc 
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I\ff~AI'. · · H 
Plaintiff: Ato Ghebre Ten~ae Tedla ' ' 

Defendant: Mr. Evnngelos Ortenzatos: 

Civil Case 109/62 

Tahsas 8 , 1962 

:;a- Judgme nt 

'e 
to 

my 

'he 

ly 

inte~ 

n. 

.. , 

. ' 

Accorlling to pla intiff' s claim writte n oil Meskerem 24, 1962 (Eth.Cnl.) 

he and the defendant ha ve a joint venture, established by an agreement 

e ntered int o on Tir 21, 1960, which 'deals in pastries. According to the . , 
< agre:ement, defendant worked as the administrative manager a nd the plaintiff 

as the te chnical manager, After working as technica i manager tluring 1960, 

. plaintiff we nt abroad inJ961 ·for his <:.privat~ affairs but with tho agree­

ment of both parterns and stayed abr6ad for eight months. During plaint­

iff's managemept the profit was 6,950 tlollars, wh ereas during the defendant 

management ·the bU'i'iness" made only .69 . dollars ·profit. Plaintiff's strong 

suspicion of the good faith and proper manag~ment of the tle f e ntl a nt caused 

serious disput es between t ?e partners. Pla iritiff therefore wants the dis­

solution of the joint venture pursuant to Articles 218, 278(1)(f), 278(2) 
! ! 

ard 277 of the Commerciat Code and a lao wn'nts the appointment of an. auditor 

Plaintiff, in a reply written 'on Hedar 2, 1962, argued as follows: 

According to Articles 8 and 9 of the partnership agreement signed on Tlr 30 

1968 [fir 21, 196011, any dispute c:5ricerning the dissolution of the joint 

venture or th e reasons for diss-olution shoul(l be submitted to .. arbitration. 

T'his agre,ement be ing binding on both parties ! beca use of Article 1731 of the 

Civil Code, the present dispute should be submitted to arb itr.ation. Al­

though p13intiff has sent a l et t e r 'dated Sene 14 aski ng defendant to come , 
with his ' arbitrators because plaintiff wanteil to cancel the agreement, 

plaintiff did not specify the issues he .."anted to diseuss. ' He did not mm. 
I 

his arbitrators. He gave the qeferidant only a period of two days instead 

of thirty days. 'Thus, be cause the letter does not qualify as a ' notice 

under Article 3333 of the Civil Code, it cannot be said that defendant 

refused to s ubmit to a rbitra tion. Because of these reasons , attorney for 

defendant prayetl the ' court to direct the case to arbitrat ors for lack of 

jurisdiction under Articlo 244(2)(a) anu (f) of the Civil Procedure ~Codo . 

Und er Article 218(.1) of the Commercial Code, a court can ueeide the 

disso l uti on of a firm upon. the . request of one partner wh ere there is goou 

reason, notwith·standing any agreement to the contrary. Similarly, under 
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Article 278(1)(f) of the C:lmmercial C~uo , a Joint ve nture can be dis-so lved 
by c ourt order at the request of one partncD' where there a r e good r eas ons . 
In atldition, Article 278(2) provides that the pro 'r isi ons of Article 278(1) I 

are applicable even if the memorandum of associati~n provides to the c ~n-
trary. The meaning ~f "eood rea s ~ ns" is express ly pr~vided in Article 218(2) . :. . . 
~f the Comme r c i a 1 Colle. One ~f th ese is where there is a ser i ous disagr ee-
~cnt and dispute between the ~artners,. , The 'existence of a seri~us dispute 
~ nd disagreement has not ~nly been declared in court but ha s also boen 
affirmed by tho tlefendant. Thus wllilt has bee n expressly pr ovideu , by the 
Commercial Code c~ncerning the c~uft'; s ,powei t~ orde r (nsso'lut'i ~ n of' a 
J oint venture ca nnot ' be restricted by th o C~vil C~d'e ~r the ' memDrandum ~ f 
association. Hence, the -,court by virtue of the power vested in it bOy, the 
Commercial Coue has t~ ~rue,r dissolution anU ' app oint an auditn . This was 
the counter-argument of plaintiff's attorney. 

We have examined the arguments of ' both .rarties and their evide nce. 
Article 218(1) proviDes ' that a business organisation can be disso lved for . ~ . ., 
good cause by the court on the application ~f a partner, notwithstandi ng 
any provision to the contrary. Sup- article ' (2) of the same a rtic l e a l so 

. i · . provides , tba t serious disputes and disagreements' between the':'partner s are 
g ood caUSE: for uissolution. Moreoyer , Article '278(i)(f) a nd ' (2), which i s 
Ill ore directly relevant t~ the issue at hunu ~ provides that the court CUll 

oruer tliss~lution f~r [pod cause at the request ~f ~ne partner notw~thstand­
ing any agreement to the c~ntrary.in th,; memorantlum ~f association. Thus, 
the i~..1Qdecide is whether there was a seri ous dispute and d isagre o'!lont 
between tho partners . It has been, prove d that plaintiff had en joined , ue ­
fendant by c~urt order. It has also been proved tbat before this law suit 
was instituted on Sene 7, 196 1 plaintiff asked defendant in writing t~ n3'11e 
his arbitrators and coma to arbitrati on. Thus, the r e being no agre~ment 
between the part ners, this is g~od cause for the dissolution ~f the firm 
under Articles 218( 1) and 278( l)(f). 

Therefore, ~ be cause defenda'nt's argument tha t the case be r eforred to 
arbitration is n~t sustainable under Articles 278(2) a;,a 218(1) ~f the C~!Il'­
ercialGode, we dec ide that the joint venture known as "Gh ebr e Tensae Te tlla 
anu Eva nge los Ortenzat os" is (jisso lved. ,We have app ointed A t o Assefa ;,1et 'l­
~erra as the liquidator for the diss~lvod firm. ' 

, LThis caso' was t~unslated from AmhariC by Ato Zemariam Berhe (197 1.27 
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,Plain t iffs: 1. At o Lebssu Bocru 

2. Ato Yohannes Bocr:u 

Defe ndnnt: At o Isak Fossehatsion 

Judgment 

Commercial Case 2/59 

Hddar 5 , 1959 (Eth. Cnl.) 

The cause for the iiisp ut e is :this. Plaintiffs, the uefenuant am1 

anoth er person had establishod a firm on Tahsas 5, 1957 (Eth.Cal.) to press 

,whi t e wine und er the tra tle name "Isak ' s Company". The d~fendant, beinG 

manaGer, was not ;lillinG to give the fir m's profit and l oss accounts when 

:asked by the member s. He has ' also chanGed the trade name from "Isak' s 

:Company" to "Isak" without the permission of the !Rembers. The plaintiffs 

, now pray the court to order defendant to give an account of the firm's 

' dealings in a short time and to 'r 'l tain the previous trade name. The reques t 

' is subm itt ed in their capacity as 'members and on the ~asis of their contract ., 
, ' 

This l aw .. suit was :first started in th e Asmara Awrad ja Court. It was 

sent to this court on toe basis of Article 1<;(t1) Of the Civil Procedure 

; C~c1 e . 

The main points of 'defendant's reply ~o plaintiffs' claims, as . submitted 

" by defe ndant ' s a ,ttorney, are the following: ' 

Although the firm was not established accordinG to the Commercial Code, 

, the ir a'grcement as ortlinary partners to establi sh a wine press .. and the manner , 
, 

; Lh which the scheme was to be manaGed has been put in a private written , -', . , 

, document. Moreover, present defendant has :repeatedly notified ,the members 

tha t the firm was goine ba nkrupt and house rent a nu workers ' wages were l ong , 

' ; overdue. There was a written suggestion that the firm' s prope:r~y be so ld 

and defendant requested that he or another partner be allowed to" buy the 

pr,opertyat its cost price. But nothing resulteu from ,this suggestion. 

Thus, it has not been denied ' that four peop l e had es tablishod a partner-

' ship to cstablish a wine press . But there 'was no agreement thn t therc will 

only be one trade name; nor was it a legally-protected trado na~e unde r the 

Commercial Code. Alth~ugliD there was a label On the bottles with th e words 

"Isak's Company" there is nothing that prevents defendant from challBing tbe 

, labe l or the name, whether to his ~wn namo ~r soneone else's. In fact, 

present plaintiffs cannot claim to be partners under Article 9 of the rart­

ne r s hip agreement because they have abandoned the partnership. 
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It is the uefendant" s 'Iill that the firm ' s acc~unts be audited ,by an 

auuit~r fn th~ time wh en p laintiffs fully partic ipateu in the firm as lJart ­

ners . The accounts f~r the pcri~u in "hich plgintiffs dill, n~t participate, 
, 

h ~wevor, has n ~t hinc t~ (1~ "ith this l1ispute . In a"(~it ion:, \oIith~ut pointine 

~ut any l eGa l provisi~n ' ~r a separate aGreement "hicil protects tile trD0c 

name, pla intiffs have r~quest8" that it be pr ~tecteu . Such a request is not 

leGally tenable. 
As we have 0xu::lincC. the arGu~lcnts ::If b:)th parties, it is prove~ thJ.t 

Dn ~rdinary partnership , was establishcu unGer the name of '''Isak ' s Company" 
, , 

by the plainti'ffs aw the uefontlant to press wine. M~re~ver, the suit 'las 

instituted because uefendant refused t ~ give accounts anG 'Dls~ change" tho 

trau'e name. 
Asmara Awradja Court. H~wever, this dispute was initially started in the , 

It was sent h~re pursuapt t~ Article 15(2)(a) 'and (2)(d) 

ceuure C~do because it 'involved a tra(le mark. But as wc finu the case to be 

now, ,both parties have c~ntributed money anu agreed t~ f~rm a partn'e rship 

"ith "I sak ' s 'Company" as a trade name ane with its license to be in the na~e 

of the clp.fendant. The 'trulle name, h~\oIever, was not r egistered a nd public­

ized as required by the' Commercial C~de. Thus, the case at hanG does n~t 

inv~lve u tra~le mark; the High C~urt ll~es not have exclUSive jurisdict i on 

under Article 15 ~f the Civil Pr~cedure C~de ~ver this disput e. UnGer 

Artic l e 18 ~f the Civi 1 Pr~ce(]ure Code \oI C return the case t~ the A\·ir adj2. 

Court fn that court to examine and uecide the case as it is "it!;~11 that , 
c~urt ' s juris<licti~n. We have uls~ been cons icerate a ncn,ler each "ar ty t~ 

bear his own expcnses . , 

LThis case has been trans lnted fr~m Amhari c by At o Zemariam Borhe (197117 



Plaint iff: Shaik Tahir Oumer Badir 
Defo nda nt: Abde 11a Yussuf Saique 

Caus e of Acti on: ' 5,625 ,"ollars partne r s ilip money 

Nc basse L5, 1957 (Etb .. ) 

(1) AccordinG to the plaintif~' s pleadings, he v. nu the uofenuan't started 
a cocimercial partnership on December 26, 1962 (Gr.Cal.) wi th 5,625 Ethiopia n 
uo llars contribut ed by t he plaintiff a nd 3,590 Ethi opi::ln L~ollars contribut eu 
by the Llefonuant: , 1 It i s not known who is resp onsible for mqnagomcnt • . 

(2) A uocument sienod by th G defendant on April 30, 1963, "hich is now 
submitted by the plaintiff, reads as follows: 

Defendant has sold five tons of coffee in Jidah for £1,286.10. Shaik 
Tailir Oumer Badir (plaintiff) has a share in the prooe eds. ;Defondant ' is 
r eady to pay this share to Shaik Tahir Ou~er Badir as soon as the mo~ey 
arrive,S. This bas been signed by the defendant. 

(3) Plaintiff's claims filed in the ~assawa Awradja Court on August 8, 
1963 were tho fo~lowing: 

(~, ) We agreed to ha~e an agent in Saudi Arabia. Since one 1!ohammod Ali 
1 . . 1 Alamin, lives in Saudi Arabia I suggested that we appoint him to be :lUr age nt 

there • Present defendant 'accepted my suggestion., On AUGust: 5, 1962, ' defcnd-
. ant sent a letter asking me to pay 5,625' dollars to send merchandise to one 

called Abdu Gullai Hirssi. On January 5, 1963 fivo tons of coffee wera ex­
ported. The price of £1,286 was to paid through the Ethiopian Bank LStnt c 
Bankff in accordance "ith 'our agreement. Vie "aiteu but the . ::loney nevt r Celm". 

(b) Th e defendant told 010 that ·. Mohawme d Ali Alarn in hilS s .ont 4,000 , ' dollars. Vlh e n I askod uefendant ho" the money "bich wns uspposed t o co:nu 
through the BankcalllO to him, he said that MJhninmed Ali Alamin had se 'nt it to 
him but,.he, the defendant, has r e turned the money t o the sender. WhC3n , 
t·!ohammed Ali Alamin came to Massawa, I asked him about the matter and he 
assured me that it ,;as all false. Defendant agreed that he was a liar in 
front of many people, inc1uuing Hassen Ahmed Kekia, Abdella }1ohammed Marzuque, 
and 'Hummeu Ahmed Kekin. After that, wh en plaintiff tried to collect ttl" 
money from Abdu Gullai Herssi, in Jidah, through an aGent, it was discovc: red 
that Mohammed Ali Alamin presented his agency documents given to ·him by 
present defendant and collected , 17,000 dollars. 

(c) To e nd the dispute between plaintiff and defendant conciliati on wns 
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tried but fai l ed'. , Thus court proceOt1irlGs "ere r esu;ned on Nehassc 6, 1955 
(Eth.Ca 1.) in the Awraclja Court of 11assawa. 

• 

(d) The claim sub"itt ct1 "by p lcintiff ' s attor:ney on Hedm: 17 r equcstet1 , 
the retilrn of '5,625 tlollars, inter0s t on this su!n, ' court fees ,a nd lawy er ' s 
fo"es. 

(e) A l ctter written by Mohammad Ali Alamin to Abclell;;l MJhammeu Yuss uf 
Saique, In January 20, 1963 (Gr.Ca l.) in Jiclah, r eaus as follows: "I have 
rocoivqd your l o'tte rs. Thc coffee you sent me is ,not lii(C the sample, so I 
had a liard time :selling it. In any case, I have sold it tJ : five merch3nts. 
Thore ' are Jnly fivc !nne sacks uns 0 ld ani! those r am GJ irlG t J se 11. eitbvr 
tJclay Jr tomornw." He a lsJ wr ot e concorning other busines~ and mentionel1 
that tbcy were GOine to meet soon since .be was comlng to Massawa. 

, (f) It is ,llocumcnted that Abdella Mohammed Yus suf Saique sent t o Abdu 
Gullai Herssi, m:orchant in Ji l1ah, 57 sacks of coffe e with", :gross weight of 
4,948kgs. and a tota,l cost of £1,286.10 on January 4, 1963. j • : . 

(g) On May ],.1, ' 1963 present defendant asked the police to arno st 
MJhammed Ali Alaminon the grt>und , that ,he had roce ived In his behalf the 
price of five to'ns of coffe e frJm Abuu Gullai Horssi of Jida h, but 'had nJt 
givan him (comp~ainant) the money. The same claim was a lso ' filed on May 13, 
1963 in this Hig h Court. 

I 

°2iniJn 

(1) The aereeme nt signecl by both plaintiff a nd clofendant on December 
26, ~62 established a commercial business Jrganisation, but tl i~ not foll ow 
the, formalities. The contract ulso- Btates that 5,625 was contribut ed by 
plaint~ff and 3 ,590 by ,Jefe ndnnt. 

(2) Both parties accept that Mobammed Ali Alamin ae ted as ,the ir agent 
in Jitla,h for expnts they sent through' Massawa. 

(3) This agent in Jidah was found to bc trustworthy by p laintiff anJ 
tiefendant alsJ agreed. 

(4) Because the proceeds fro::! the, sale of five tons of cof:f.ee in Jidah, 
amounting to £1,286.10, was not_ paid by their agent, it is recorded that 
defendant notified tl1o , Police and brought a claim in this court on May 12 
and 13, 1963 respective ly. More over, it is recorded that defe ntlant pr ovi!3ed 
in writine that he will give to Tahir Oumer Badir, prese nt plaintiff, his 
share in tho proceeds frOm the sale of coffue as sJon as he receives tho monay. 

(5) It is crystal clear thct toe cause of the clispute Ibetween tl1c two 
parties is the ago nt in Jidab . 

I 
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f:.'lr :>r a l :ISDcrti :H1G , th ;..l t this ~~ c fcntJ.~ nt h ~ s rec~i ve d m~no y fr o;;1 thu nr.;l: nt 
i. n J i~~ ;1!J • 

' (7) Plaintiff :: nd uefem~a nt :nust both Get 'their ~qu31 c.;h:, rc )f t he 
pr ofits or l:J ~ses from this transaction. 

(8) Att orney for i) l a int iff prays t:,elt ,;efombnt P3Y 03CK th·, 5,625 
conelrs pel id by p l n intiff. I n this request, he ',10es not s pocify whe ther he 
is clai ming the ::>ricinnl c::>ntrit.uti::>n ::>1' 8. shere. in the pr::>fitn .. Yl e ur. t~c r·­
stn n4, h :J wevc~, th8 t i t is the Jrini !131 cJntrib~ti:Jn . He sh:JulJ have 8~i~ 
tilis. 

, 
(9) Attorney for p laintiff hus :,\ l so nssertc.c tkl t plaintiff h:1s " share 

of 4,000 do llqrs from tho profits as a result of tho sale , of coffeo. But 
finally he prays only for the original co ntr ibution, court fees, anC lawyor ' s 
fees,. 

(10) Thc orGanisat i on E!stab lish eu between 'tho two ;,;,rtios is covornuu 
by Articld 27 1(3) of the Commercial Code. Thus" before demanding the roturn 
of the contribution, p lnintiff should hnvc c l aLnoil tho ,:iSS;l l utioll of tho 
or gnnisation um1e r Article 278(f ) of the Comnercia l Coile . ' Otherwis o this 
Hi6h Court cannot give a ny decision on the above point . 

(11) Thus l et p laintiff request the dissolution of the organisation 
first . He is ab l e to (~emnnd t he retllrn of the contribution at th8 SI1!1lC tim" . 
Oth e rwi se, it is not corrcct procedure for" ;)ortncr to get boek his con­
tributi on while h. is still B partner . 

ghis case has lJeen translateu from Amharic by Ato Zenloriam Burha - (1.971.)/ 
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This is an appeal sub;!1itted on' Hamle 21, 1962 (Eth.Cal. ) by Woizel'o 

JemGlanesh, the appella nt. The Ground of the, appaal is that the jUdGm~nt 

: eiven by the Addis Ababa Awrac1ja Court i.s totlllly erronO:>U8 and "ppellant 

prays that the appella t e court: 

(1) reverse the lower CJurt j!Udg:'lO nt mid nppoin't an uuditor ; 

(2) if respondent denies that' he rece i~ed the capital of tho partner­

ship , the court shou ld hear tho test i mony of witness,es who ',Iere pre sent at 

the t ime of the agreement in accordance with .Artiele 1730 of the Civi l C~ue 

a nd Artic le 345 of the CIvil Proceijure Coile • 

The fo llowing is th e sUD~ary of the facts of the case. 

Present appe lla nt; -plaintiff in tha i",l~r court, asserted that she anil 

the ,respondent have n partnership a nd re:queste tl the Av-Tcu1ja C:>urt t~ isnuc 

an or iler under Arti cle 18 of the Civi 1 Procedure Code for reportinG of Decoun'! 

on Tikiot 18 , 1962 . 

The dcfenuant, pr esent responuent, Ato potaehew DeG3ga, r cpl.ie il on 

Tahsas 22, 1962. "Plaintiff has - introuuced fin instrur.wnt writ tun on Ha~1" 13 , 

1959, whic h she claiils t:J bll uviuonco; but s.inee the instrllJIGnt t.1::W[; nJt 

show the workinG ca pita l of the bU'siness it is not uG:Ji.ss.ible." He iliil not 

say "hether there "'ilS a partnership bet"cen ,th o::l or not . 

Th e n the issue !Jf -accJunting was urJpped amI the arL:u:;'lcnts c!Jnt~nl.leu 

on whe ther or not thore was a partnership. 

Conce r ning this ne" issue, the pla i ntiff , present appell a nt! arGued as 

fo llows : 

(1) The hlo pa,rties siGned a partnersh i p agreemcnt :>n Tir 1, 1958 . 

(2) It is menti oned in the contrac t that l'cspondo nt hcl S contributed 

5 ,054 d:>llars to the fJ.rm's capital.. 

(3) BeCiluse both p2.rties had a stronG mutual trust the busine3s hilS 

been r unnin(l in good faith for a long time. ' 

(4) The contract signed on Haole 13, 1959 was not to vr:,r y, to cnncal 

or to nOdify the partne r ship agr ecllent s igned onTir 1, 1958 . It was on ly 

to require ilefendant t:> give a r epor t nnd t:> trnnsfer al l h i s cgub to 
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plaintiff's ntl!;Je because of his failure to report occas i onally in accordanco 

with the earlie r agreeme nt. 

(5) When plnintiff nellortod thai; thore ' ,,"(La /l. pnrtnership, instead of 

affir~ing or denying the existence of the partner~hip as required by Article , 
, 235 ,of the Civil Procedure Code , dofendant has tried to evade the issue, 

whtch ' is' an indication tha t thore was a partnership. 

' In his s\lort defence, responde nt a r g ued , "Th e written instrur.Je nt intr o­

duced as evidenco by appellant has no l ega l force. It says , l;J orking capital. , 
••• " with a blank spacc for the a!!!ount ' 'Of the working capita l. This is only 

a :fll;ture intention, not a true agreo!ilcnt~1I 

After hearing thc above arguments and seeing, the pieces of evidence , 
introduced, the Addis Ababa Aw~adja Court decided on ~ene 26, 1962 tha t there 

was 'no partnership and no auditing was necessary. The reasons" given fo r the 

decision wore: 

(1) Tho ~ agreement signed on Tir 1, 1958 mentions the $um without saying 

who :gave 'it and who received it. 

(2) In any case, tho pa rtnership agrcl'O!IlCnt was established LsigneiljJ 

on Hamle 13, 1959, while the do cu:n.ent which shows the contribution i s of an 

e'arlier "atc (Tir 1, 1958). 

(;;) A p!irtnorship ac;recolCnt is said to exist when it is recog nized by 

law, and the agreer.lOnt has to f 'o 110w the for m prescribed for forming a , 
, I 
partne rship. The instrume nt introducod by thc plaintiff says lithe a!>ountll 

but is not eo mp leted. 

(4) One caDnot , say whe ther ,he docu~ent which mentions tho SUD is a 
i 

part:norship agroer.Jent or a rece ipt. 

" The presicl ing judge , in a dissenting opini on, said, "Instead of dismiss>­

ing tho case ;n vague grounds, it would be far beiter to hear the testimony 

~f the witnesses ~entioned in the acreo@ent and ascertn in whether or not there 

WIlS 11 partnership between the two parties." 

The appellate court is now called upo'n t~ decide whether or not tho 

jullgmont Biven by tho Awradja Court, that thero' is no partnership agreement, 

is right and legal. 

Wu sha 11 start our leBa 1 _composi t'i on w'i th the instrU!;lOnt which appellnr,~ 

introduced as evidenee and which respondent said', was only a draft and not a 

partnership , agroo~ent . 

A draft is a prior agreenent entered into to provide for e ntering intJ 
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• a later, final and ; binding contract . Such aercements a r e reco~nizeil b~r 1m·,. 
But an. agreeme nt is said t o be a ilraft when it says, .eithor on top, in the 
body or at t he foot of . the agrcer.lcnt that it i s a ilr'1ft . Sinc" there is no 
indic a tio n in any of tho ilocurncnts introduc cd by appo llant that shows t hnt 
all or a ny of thOfil is a draft we have r e jected r e spondont's contention that 
they are drafts . 

Secondly, r espondent ' s ;luj or de f e nce which has been repeatedly raised is , ' " because the writ ten doeufilent introduced to prove the existence of a partner-
ship docs not filc nti on the amount of qapitat, it is inva lid in the eyes :if tho 
l aw. ' 1 

It is true, a s r espondeht says, that a partnership aGr eemen t has to be 
comp lete like any =! ther agreeme nt. If a partnership agru ~ ::lent i uoos not;oen­
tion the capi t a l, it cannot be sa i d i t is a co;oplete agr eement; Thus it is 
nece ssary to examine whether the agr eement is co~ple t e or not '; anu, if i.t is 
found t o be inc omp letc , to decid~ wha t l ega l conseque nces woulil fo llow. 

It i:l! t o be r e;;number ed that t wo separat e contrac,ts were enterm] i nto 
by apre lla nt and r esponde nt on two ui.fferent occasions. The writing say,s ! 

tha t both nro partner snip agtecme nts. First , the co~tract s igned on Ti~ 1, 
1958 s hows t hat appollant cont ributed 5,054 t o tho working capHa l of the 
f irm. Thus, this first contract is not i ncofilplete as the r espondont says. 
The second agreement signed on Ha;o l e 13, 1959 says "w orking capital •.. " but 
is n8t co;op l eted. Th is can 1)0 said t o be an inco;op l cte agr oe:;wnt. Tho con­
tract signe(l On Haml e 13, 19~9 (\o os not say that it cance l s tho earlier con­
ttact of 1958 . It is clear tha t thepartncrship agree;oent was e ntorei! into 
by the co:nplete agr eeJrlent in wh i ch the amount of capita l was ment i oned and , 
wh ich was signed On Tir 1, 1958. 

Eve n if the partne r ship agree:1ent was e stablished in 1959 , as tho Awra(l j a , 
Court f ound, we uo ':lot find it proper to pass ovor the Tir 1, 1958 agr eefilont 
wit h out c omme nt. 

We have r ever sed the ma j ority opini :>n a nd ha ve decided tha t thero is a 
partne rship agr ee:1ent . We oriler the Awratlj a C:>urt to g ive Jrdor s f or 
audit ing as requested by the appo lla nt. Respo nde nt shall pay dar.lages a nd 
a ttorney ' s f ee s to the a ppe llant. 

Da'llages sha ll be awarcd when the c l ai" i s submi t ted in acconlance with 
Artic l os 463 a nd 464 :>f the Civil Pr ocedur e Code . 

trhis case has beon trans lated fr :>m Amharic by Ato Zemoria;n Berhe ( 197 1.27 
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Tbis .A~gn::;:nC:1t i s e..-;.tc;':::C i!"!tc or. Li1,is 25:....': dEY -of October 20D7 by .8 ... :-:.d ~:::tw:::eD.: 

i_ .. .-., ~-' ... ' F.;::. ....... .>....:.,.-. !~-~~~l "' ........ t';-'--' •. c:-> 't- -r-•. ..,. ·"",. 1!'::"''''e., 1. Ah-:-ct Ayd8~ ...n~o:l :;:' .... :... u....~=:r.:::l. o...::.!C::? :r=..SJ.....l:n. ..... G- ....... ;,......~·- -~- .... - -- ~ --"'-

_~o!'~-:;- ~~5:eti 

, - J I 1'<.1 .... r; 'T"-'--:oc'-- ,:..-... ',,--'::7".~ O'u-=:=,p,n '-'.' ;J'-."'~;-::;-.".' r.yte:-. ..:::0 ~\., ;1l;. :.-, . ~1!....; :,:,"'-' l, _ ....... ~ -~..., , - -

Tel .;. 90 31221266 

T 90 3:2 212 66 

: fir3.l:I§aydeniz.com 

2. YJoJIC Cn~st:"u.:::tic ::s Li!:::!itec. 

MCH No. 555, .G,]:orE.. CO-iony, Read No . .:., 82..1'J.]02. r....ills. Hyderz..oac. ... 500 034 , ~~"":,,dhr2. 
Pradesh (State;, L"lD1A -

Te1: -+ 91 4C '2354254 i ! 23543545 

Fa.."c +91 4023543538-:: 

(her:::i..'laftc:- :rcfer:-eci to 2.S uKMC") 

{L~e above cor.npa..T"'<.J.~s bere!l::ie.f::::!'" a!ED :refe:-rec ~Q i.....""1c. i·!ic.uc:.~ :y 2..S 7..:-:..:: ;~a1 ~J~ IT!':' 

c:Jllective!Y 2.5 L~e apa..--tics"} 

·',!/HERE.t..S "E~:-;;op;ar::. Reads 
Employ~;") i;-l·.~ted ccmparoies 
ieB No .: 02 -/ 2007 tl-:;c.: iz 

A'i..l~:;oiity ! ~i:...:-...iy;i2r.." (8e!"~:!1:::':':I:e2' r::fe:-:-~d t..J as "'the 
v·.rit:~ L.'e ~v"i(2:bo!~' fer ?Te~~-..:.2i:~c2.ti::;;:: l'!C. :.\.~; f 14/0'7 

~:.lbrr..it the:'; 
Pre'qualifica,-lcn D<.H.:un1t:-li.e for " ~_PGGt.:}-"'"{ic ::t.ic,:'Jcgck: ~.::..:i Dr;..gr:-~ding P;:uject, 
Cc;-;.tzact 2 : 1:.':;:;, ~'Icb - Wad.e::a Reali 1~ ::02.50)"" (h-:![,:!~~ z.f~e:.- n::ft::-r:::::i Le as "~~t: 
?roject") and i..;L-e~ds to z ...... 'ara cor::.~2.ct !hc:- ::::"la:t~r rcfc!'!"ed :c uS "lhe CO!"lt.:~-:::t"} leI" 

the execution of Ll'"1e Pr::!je-::t. 

ViHEREAS the P2..!-t:ies have d~-::ided to fo~ 2 jobt ,rC::1tu:-e (h-::-e::!1a..:·t;::- :!ef~ r:-ed to 2..S 

the .. ,joint V~n~..-:.;-en O~ snor'Uy as '" .. Ti'"') 10. L.-:H:: purpose of jci:i1\Jy suc'£:': itting theil 
prec!"t!alifLC2.t.ior! a.."1C le!1c!.e:- appii:::2..i:3,an, 2....-:!C i:.: case of 2.-r-!2.:!.::! of <=.. Ccr::..tre...::t, to joil:tiy 
c.xecute 8J.~:i corr:D"!ete such. CC!"ltract. . , 
NO\V THEP...EFORE IT :;S HEREBY· . .;CREED f..S ?·;:)LLO'//S: 

..:. . lne Parues shalh~L:b;nit thei; bid t8 the E~ploye:- as c. JGi::I: Ve:!Jt·....:.:~ . 
, 

2 . The Parties shal1 Dc jai... .. tJy a:~c se·,.'~r2l;y ii2.ble toward.s th::: Empioyc;- for G.ll 
oLd.ig2.tions 2....-is~g ~u: of the s-...:ccisslon :,[ :.:.he joint. bic' g:! ~·:,--·I-u~CSal 2..,'J.c ir.: case cf 
2.ward 0: a CO.!.1.t::-act , e..~:::C'J.t.icn of the C01;.tsac~. 
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.-:.. A .... :D;::!'f!Z s i-:~.U cc t.he "Lead ~s-~;: e:-" c; ~[-, e Join ;: ':'e:-:tL'.:· ~ 2nd ::-:&1: ;-epreze::t t..~: ,-IC~::. t V~:-::.:: ... ;·c ;o\',:nrd:.: t.he Empicyc. 2.:~d U:ird p::::-!..;~$ ! 01" tile j \J ll'!~:.' :iubr.:.itted :': id Ibic!s} an t.! ~ ht: CO illr;:i.ct ( Coni.!"3.-ct~i. 

6, 

7. 

The Joint VC :'! lurc ~hal ! bt:. ;r:.~!1ugcd. U)' l:1C ' St.;,pc:-viso::: 2G::Y c' . E~ch PZ':..:-~.". Eb~l ::q::;;cint one mcrnb~r ror t.i'1C Supcrvi.:; c.'Y Soa:-u. The S-.;pc:-;iZ0rj Soard ::::1 .. a11 bc ;o:''...:'i.l:.orizcd <!...:.G r-=$oonsiblc rO!o ':;:L:!"ld =hall do:..:::::idc 0;1 L!;<:; gc:-:.(::-ai ?olicy ar the Join!. Vc;;r-...:re. j\11 dcdsi·or.s Qf ~~ (: S~pcT\"i~ory Beard $;-;;2Jl tc ",::1::::: 't.y -....:..;.-:.<:...:-: i iriG1...:'..s 2.g;-e~mc;n. b Cal;!; un.a.nim iry is not r~2ched on <: .... T!y ce,c1sic:-: of I...:;-g-=:-:;'t ~~.::;.t>....::..:rc, t;-:e dc;::sio~ o f tb. ~ C b::Ui"I!12Tl (rcpres~~i."Gng L";c: le:::'G PaiLne:-; s:-..pJj p,e'.';:.ii. 

The si1aTes or t.:.~e Pa..rties in t.b.:: Joint .ye !1tuI"e~ shal! be: 
.r·:~'!JEN!Z '" .0 GO {S ixty] 
:G.~C ," , 0 ";0 (Fen".:;} 

The: P2J ..... JC3 sh::Jl s.-!-.. arc in th.c as-ove :::.QPO,tiCII~ .:.::.11 :-:.:;.:-):s 2:..!.-~G :Jc!ig2.~.io~s {i..-; c1udir: g c:.:.:· :-:i0l. l~ml~t:ci \'.r:t.h '?:-0::~siof':. 0; .all DC:-:::is 2..:-: '-: . :;-..: ::.:z.:: tees, · capit:=.l co!v_ribuLion, share of pro5-"jlcss. c:~c.) a...--!si..~g out OJ G. in c:m~ec~io:n wit;..;" ~~e proposal 2....1Q LiLc c .. 'Ccc-~t:ion of Lt,c ConL.'"2ct. ' 
8 , The Par ties agree th a~ nc Farty ;of the Joint V~nturc s h2..l1 sign , p!cdgc, -sc!l .J ' oLhc:-,.vi:3c d ispose al i .'gr par.: 0 : j ts I"c:zpectivc ' inlert:~ts in. ±::: ":ai:;-:;;: VenC'....trc ;:c 2-third pa:-ty \v1 l h cut L~c c :tprC.3.3 pCI"'77l i a::>io n . c f ~~ j(': u tilc. p;);-~y. 
9. Each Party shal l s Cp-!'..iat e ly a nd solely bcar:al.! ::osts <:"':..!:c c::pc:::,:'::::; :t .nay have e:-rpencicQ or incur7ca in ca!1.!"l~ction v,'i.t..lt: t..~c p:re?(;.:"':!tic<1 21.1b:cissic:: 2...."1': negotiatior: c f t..1e Bid' until Si:::-.J....T1g cf t.!:e Contr2.c:. 
10. The legal 'z.ddress of t.:~e joLli. Ve;;.r:..:re shall be : 

Kecele lS, nose No. 0617 

Fa" +251 11 6639775 
Tc! +25l 11 6639773 
E ·, " 1 C, d' . -...... ' . I • d . 

-mau : lu2.""g!2.}' enlZ.C:Jm l.-JIC'-.82.YG.cnlZ.com - an.r.!ct2.Y e~i2i§et.njone t:in 11. TI--o-lS Agreement s haJ l ' com~ L..""!t c fo ..-ce 011 the date of s ignatuTe by L'1c Partk.3 and s hall CC111e t o 8..:."1 e::d at the e arliest of the fo!ic\\ri :-:. g e'.'C:1ts: a. If ti1C COr!t!"a~t (Cont::racr...s) is Et,;,!a:-d :::: d to t...'1 e Join t \i e:: ~~~c. wnen an obligations @"'.d liabili ties bctw e-::n L"rt::: Parties z.s "''./eil ·2.S tC',lJarc s the E:::l"Clovc r. th~ JC1~L Ve.ntu:-e and ccn .. ractcd thj,Q P:rr"..ics have ~~ascd <!"'"1C ali ·Dund~ a..';d guc.:ra., .. :t~~e~ nave been ,~ leased , 

b. If n o Cont.:"act is awardee to tIle Jci..-:lt Ver~ mrc, ·w ~::e2 t;1C t(::;.der se~",.lrit.;- h ::..s oeen released by Ll]e Empicye:- 2.-'"1 C Li-Je P2.rties :. ?,, ~ CO~p! (:':::d 2lJ obJig.?-tions u....,de. this P.grc::mcpt, 

_d .• ~t l.t';~ ~2~t~~t S<1 3C;t!l CC~(;::..~:- ~C.J8 ~', 
110 biG : ::. : : iU -..:@id; 
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Knc.lJ all men by these p.resents. J:j-iMET AYDEN:.z li-':SA..o..7 TliF-U.7...: .... 'i GID.~ E.GrT:P.:1 OGRE7.1iJ] 1:n ;'.L~T iHRACAT VE nCA.qFJ" A.S. ( l""ra-"~natle:; r€ferree to G.S "AYCEr~!Lj a C):?Craiicr: duly jr,ccrporzted ar,c regisie:cd under the i2. . ..vs ct T:..:::t , ;<:~C Ccnsu-..;c!Jcn U:-n.i!e:! (here~zfter mierred to 23 · KMC-) 2 cc~ticn dL!~J iiiCCrpGf(;.wd 2nd icQiS!'.EfGd und-€-:- the 1.2\'.'5 01 Ir.ctia. \'lh.ereas the Pcr'Jes h:ave de.ddee to 1orT'i1 (; joint v ;:;:r;;:L!r-2. !.i'I.;:) nEr:'l€; C"~ t.h2 ~ir;t Ve~G..:re S:'si!Lce AYDS~IZ - N'AC JOII'.': Va'1T1.5R=-. cr shcitly AYDCN~ - KivlC JV (:~8r0 i:-LSF.e; rcierred te l 2S "Jdnt Venture" cr s1lCi1Jy as "J\r. ). 
AYD6\nz. - iG}iC JV is submiUir.g a prc-qualifiwt~;J "fer th~ , Mp' ~~:.:\_ Wende"'" r~leg£:~c Hoad Upgrading ?rojeC.. Contrzd 2: Irta jvloc2 - \l\'aG~ Read" (~:ere :j)af1cr ,.;:f2rr-cC ta as "PROJECI) 25 per the Invi!uiion ior P~ua!~f;c:cilior: 0 ; ;-:hich ide:1L:.riczlicn cf cc;, trEC~ lee NC'. 02:'2007 Issued en 07' ~:~ptembei :«7 by ~~opian Roads .A.t!'<uI-..o"'lt~f. i2.lJ'';-apia -. 
b :"'~is reG""2 rc . AYDEN!::!: z..nd. \-(;:'.'iC":o h ,=,~) y~dl.;;y 2;yd:-;: cr.·j ~n'.::m~·: .:',';,"DEH!Z 2S being wU~;::id ~rtner ci ihc JV. AYOENIZ is <:!t:th~zec to G~ ;:..ciely en ber..ai! cf ti;c: j\i ;:-rs the·' !ead p2.!tne~ .. apf>f""VPri.ci.e 10 the conditic ns. of t.h·e pre-.:;.e.a:i~c::lic:; , tzxer znd i~ C25~ cf z\"rcfd , ir,e eXeC'..:t :on cf contract Tile m?Uces sent t.Q L .... e Lead F;;:rt.ner ::;i"':2H be cee-met: to t::: sent l:;). tr;e JV !t.sef. "I·/ta furthe<" de c1~r~ \hat AYDENIZ. ;:;::;.n algn end eubmit z il ;::-ca.zme!1::::', rcce~.re in::rtrudicns ZinG rr:.tike modifications ~d ciarifiC3ticns c behalf of i:W JV, dt.:..-1i18 ~"8 p;-.:-q"""2!rfk:zt!or:, i.er..der z-~ ir:: ~ of avva.--c, the exea...1...io..., of CCli"b"z.c! . . . 
In this rego..-c, AYDENLZ Cind K.,\4C do herdJy d:..:l~l apPoint si'id con~:tL:te ?ii r. --F~~~, Ayd~ni:: '-'" sLrthor.2ed Lrlcfi'.;icua.! ane its atlcmey...;..n-fzd. C:1 be.~f or ... '\1 , \ .... iih fZ.Sj)ec. to e;:~'...f!i·c;) of a!; PO. .t:n~ ier.c-er COC!1r.l€!':ts.; · ~nd in case of award, th~ 6AecJtiCrl of C:;, ,i., .:.oct ar:::c the entire dur~tion ai.!Poe prcjec! Imp!eJ'TlOJltatlon~ indu&"-,g signing, S!..;pr.;ittir.g and \\~t1~ r2.·:ing ~:1y doc-uFne r.ts with regards pertaining to PROJECT. Mr. Firat Ay'Cien!z 5 auth::njz_ad to CS'0' o:.rt th~ . P iCCGCUfBS anci transactions ~ ~hal:f cf ti-.e JV, to r.a·present z r.d b:ad thz Y'.'. a.-;c if CESi<2d , to.G-?;::.oiilt, a.s.3igr. :anO dsmiss. all or sc..~ of the r att.hcrities to thii'rl persons. . . . 
IN' \~,~, L.:::::-c.-:::::: ' '' n...J, ;:: ~:'1=u-", , '~,e ' ...... ,.-I~ ;g .... ~ ~-"e r.:.· · -::.. ..... l ' ~-....! !~,. <::. ....... -,.,~P ~~ i.' ·I~"'.~'1 "~?l"rh ...::-":;\' , •. :~ 

· ~·I;~ ....... 'fl(n~~ UI ........... =~ • . , ~,IGI" ~ __ -u~",_ ... -,.· ........ , ." ..... l •• ~_, ..... , ........ "-""4';> ....... 

~cr and cr. rehari 0 f 

f\.!iMET ;... YDEN"'tZ j NS~,; 7 7lJPJZF/j ~:J::p_ 
;:GmM OGR81M rTriAL~1 !HR.A.CAT VE 

TiCARET A's.. 
AYlEr..: Soknk, Nc: 9 

Ta .... u::!cgen, p._'1k.ara OSS80 TURKEY 

Mr .Ah mct AYDENlZ 
Chai~an of 1he Som-d .o:uui A1.!L~oriz,zd 
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~c.:"\~c Gor..s:r..:::1l·::::: :":rnr::-Ed 
Mc.."'-: h!o. 555, ?ro8 Co!ony, Read Nc . 3, I 

Sanjaro t-{~~. :1)r;jE~bad - 500 03£1 , 
Ar-.d :,r~ P:-!..:C:;=;-; (Sizto) . INDIA 

. Mr . J , Prz:bh:sidra Reddy 
G.ene;z! i\-'!.an.ager (F:nanca and A!.ttiiOTiz.eC 

Repre:s-eniZtive .. . 
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T &~fC lllf":f ~~7i111 on*-*1JD1, ntODI'l'nt lItHJ~ 

.2 It fTJ If : on '1 t\ 6riJ. 

T t"'l.rc M~r (lA~7i1/'1 O"'l.A /'If "'I. r.,-oor'llo"- o'}.e ~-/: roo'f.ootf rlf~'i'" 

ONt-r r'7A 111/1:"j"· 'I'9"lo-r r -hl:*oo h-111f tlOo'i"'f rI]C~' l1~f /'IC'}-)' 

TC''f.I1-r 0.e4- "-oolo"':: 
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Odt1llo:'- 11111 h."'I.: h'P7i tt.1-(-C'i"7i'i"A 11111'1 111 tt.1"-C'i"7i'i"A 111to:"j"· 'I'9"lo-r ' 

r-t-**oom-1 Ttuirc /'I'fr , (lMm/'l h-111f tloo'i"'f rl]C~ l1~f /'IC,}-)- · 

TC''f.I1-r MooAI1* ffi9"t'b 8 ';', 2002 '}.,9" Orh.A"-1 If-!;A 0,,'1] 'IS. rTC''f.h." , 

r9"l.4> /'I~ /'IC'}-r f\r- h1.1!"-"lfl7<m- rNt-/: 111tor 'I'9"lo-r OhV'~' r'l'l':r tloo'i"'f ; 

rlf~ 1Irh.t-'f m'l' -rl1~f /'IC'}-r1 (N~tionaJ Payment System) Oh1t." 

flootlC.? -}- Ott. -rr-k f 1Irh.t-'f 11111 mi·A hr-t-.I!lo"I fflm'1 'I'Z-}- h.?'1f 

, h1Y."'l.1f1 .e;:t-oo'i"A:: , 

O/'l~flC'}-/: 'I.e 1'7'7C fY.lo"I--r Tt"'l.rc /'I'f:"j". M-7i1f1 rnCy.- t\.4'0010C hT , 
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rOvtlc.?-r h,:"9" JWfm· n.1f"}9" \'lLU"} oor'lA 'I'9"l-r roor'llo.,- A"'I-}-"}'i" 'lfl -}-"} 

O.?t- Ooom"'9" t\."1~ h"'l. :"j"-flm· '1':"9" 117i"IC Or"l.tbm· hJ'Y."I I' ootlJm·"} I' h"lC ' 
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Co ntract Agreement 

-ri· 
THIS AGREEf--IENT n~adL [he "::'-1 ' cla\' o f Dccember. 2008, hc[\leen E tiliop i;] n 
Ro;]cis ,-\u[h o ri ty (herein<1:icr "th" Emplowr") , 01' Ihe Olle pan, and .. \ h mel ~-\ydeniz­
l\.. ~' i C .J oini Ve nture (hercin~rter "the COll l r~l(:' tor'l n1'thc other pan: 

\\'H EREA S th e Em pl overdeslres [Iwt the Works knowll as Co nst rll ct ioll \\ 'or ks o f 
Aposto - We nd o - !\'cgc le Roa d Upgra din g Project Co n tra ct 2: Irb " i\ lod" Ro ad­
\\'"der" should be exeou!Cc by th : 'Con tr"c[or. and h,,> accepted a Bid b \ [he Cc'n[ r:KlOr 
lor [he execution and compktion ,of these \\'ork s :1l1d rhe remedying of an\' defects 
therein, 

The Employer and [he Contracto r agree as follows : 

I. [n tli.is Agreemeill words and exp ressions shall have [he s ame meal1lngs as are 
respect ivelv assigned to them in the Contract docull1el1ls refelTed [0 .-

1 The: following don'lllents slia ll be deemed [0 form and be- read and construed as 
pan of th is Agreement. This Agreeni en[ shall prevail over all othe r CO l1lrac[ documents, 

a) The Contract Agreement: 
b ) The Letter of ,-\ccep[ance: 
c) The Letter 0 r Tender 
d) The Ponicuiar Condiiions - Pan ,-\; (Contrac[ Data' 
e) The Panicul;1!' Condiiions - P;lI'i B: (Spec ific Pro\'ision) 
f) The :i : '1er;11 Condi ti ons: 
g) Paniculat Techn ical SpeciJicotiol1s; 
h) ER,'I 's Srand;r rd Tec lililical Specilica[i ons 2002 

.i) The Dra\\ings: 
j) The Priced Bill ofQuan[i[ies; 
k) The Completed Schedules : ;1nd 
I) ,'Iny other doc uments rorming pan or [he Con[rac!. 

_~ . In cunsideration oj" the payments 10 be made by the Elll pk)y~r tv lile COlli!"actor ~lS 

indicHe(! in Ihi s ::\greemelll. the Contr~1clor herehy CO\'ell~lll rs \\"ilh the Employer to 

;:.\ccule the \Vorks :lI1d \(' rel1lt.xh- derects therein in confOrlll il\' ill ~1J! respec ts \v ith the 
proviSions 01" [h(' C()nlr~J(1. 

... L Th e Flllpll)\('r here;):: CI)\ '(, Jl~l!ii3 kt p~l~ th l..' COnlr~l(I!)!, III (I)tl::;idcr:!li"n \1f tht.' 

.: o.:(C111!OIl ;l11d Cl)lT1i~i(l!( _' i'l \)i" lll ~ \\ "\;,:"],,::=; :1!1d 1il(' r('m('dyi_n~ I"!! d .... 'i·(·(l~ thL~ r('i ! l . ilk' 

( "I "'I!l lr;l('\ PricL' 1..'1" ~t i (h l.)ih tJ sum :L" ilL!:_ !;"':;':l) l1lC p~!y~lbk i iJ".dc;- :~ 'I( p r\:I·,i ~;j()n:;. (1 ;' th e 
('nmr:lCt;!l !hl.' limc:, ;1]1(; ii 1 lilc m;!lll1cr i1;\:.'s(rihl.'d hy Ih~ ClHilLll.'L 



/ 

~C(li\11l-1 C\1Ilir~lCt :\!..!fl'CI11CJ1I; 
---- ----~-. ---
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For Expression of IntEirest 
The Privatization & Public Enterprises Supervising Agency (PPESA) is an 
autonomous government office which is entrusted with the tasks of privatizing, 

'supervising, guiding, supporting and controlhng state-owned enterprises to 
: render them competitive and profitable and thereby enabling them to play 
,significant roles in the implementation of the country's industrial development 
' strategy and the enhancement of economic growth. 

Accordingly, PPESA invites capable domestic/foreign private/ public companies 
to , express their interest to develop / upgrade/ expand the selected 3 public 
enterprises or units by concluding contracts with the Agency. The preferred 

,modality of the Agency is Joint Venture and partners need to specify this as 
: their mode of engagement. 

, 'The lists of public enterprises that ,are seeking strategic partners for the year 
:20010/11 are presented hereunder. 

No. Enterprise Sector Modality 
1. Anbessa Shoe S.c. Leather & Joint Venture 

! Shoe , 
2. A'dami-Tulu Pesticide ProcessingS.C. Chemical Joint Venture 
3. Meta Abo Brewery S.c. Beverage , Joint Venture 

'Partners must be legally esta\:>hshed comparues Havmg operated at least for three 
years. Other conditions that partners need to comply shall be made availed to 
parhlers up on submission of EOIs. 

, , 
Interested parties, either individually or as a , consortium should submit the 
Expressio~ of Interest CEoI"), together with company profiles to:-

Privatisation & Public Enterprises Supervjsing Agency 
P.O. Box 11835 
Addis Ababa, Ethiopia 

,Each EOI & Business Plan submitted must be clearly marked on the outside 
' indicating the particular public enterprise chosen to work with. 

'The EOIs should provide the full name of the company & the contact person, 
,postal address, telephone, fax number & e-mail ,address, ownership structure of 
the company, audited financial statements for the past five years, company 
profile/ credentials including capital, turnover, markets, manpower, etc ... . 

All EOIs and business plans must be J'eceived by mail or fax or by bringing them 
physically starting from the date of issue of this notice at the address stated above. 

EOIs should be submitted before the end of the deadline, which is November 5, 
2010. EOIs submitted after the deadline will not be acceptable. Short listed 
parmers will be contacted within 2 weeks from the closing date. 

The PPESA reserves the right to cancel the offer partially or fully. 
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