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Abstract

This paper attempts to analyze the salient features of the new Ethiopian urban land lease holding
Proclamation No.721/2011 and its implications on the Ethiopian economy. Today the new lease
holding proclamation has become a burning agendum of discussion throughout the country. This
proclamation prohibits the allocation of urban land other than through lease holding and designs
a general direction through which all urban land holdings will in the future be converted to the
lease system. Moreover, it highly restricts transfer of use right on urban land, provides
unreasonably short time for commencement and completion of constructions, stipulates strict
measures for failing to commence and complete construction within the time and restricts the
right to appeal of aggrieved parties.

In order to identify the implications of the proclamation on the Ethiopian Economy, the writer
has consulted various literatures and collected information through interviews and focus group
discussions with different concerned bodies. Based on this it has been founded that the changes
and restrictions introduced by the proclamation have a negative bearing on the transaction of
immovables i.e., land and buildings, security of tenure of urban residents, the construction
industry, banking services, urban housing service, the market and investment. This in turn
affects money circulation, job opportunity and the income of both individuals and the
government which has a negative influence on the country’s economy.

The paper also attempts to show that there is no provision under the FDRE constitution which
provides that all urban residents will be allocated urban land through the lease system. It is also
indicated that the lease system designed by the proclamation which in principle allows land
allocation based on tender does not take in to account the capacity of most urban residents and
thus such residents as they are also joint owners of the land should be allowed a plot of land
based on the permit system at least for residential purposes.

Moreover, it is stated that the government should not impose any restriction on transfer of
properties attached with the land as long as individuals pay the required transfer tax and related
charges. It is argued that the period of payment of lease, commencement and completion of
construction should take in to consideration the prevailing realities on the ground. It is also
recommended that the government should pay compensation at market price for the properties
attached with the land and the permanent improvements on the land to the lessee when the
contract of lease can’t be renewed because of the fact that the appropriate body refused to renew
the lease contract when the land is needed for public interest. It is also stated that aggrieved
parties should be entitled to take their appeal on all issues to the regular courts regarding urban
land clearance. It has also been indicated that rather than trying to amend the proclamation
through a regulation the government should amend the proclamation itself as a regulation which
is enacted to implement the proclamation cannot legally amend the same.



CHAPTER ONE
INTRODUCTION

The administration of urban land through lease holding was first introduced in 1993 by the
transitional government of Ethiopia and before the enactment of the FDRE constitution. Hence
the idea of urban land lease holding doesn’t have a constitutional base.

Moreover, under the FDRE constitution there is no provision which provides that urban residents
shall use land on lease holding basis. It is rather provided that the right to ownership of rural and
urban land, as well as of all natural resources, is exclusively vested in the State and in the

peoples of Ethiopia.

Of course it is provided under article 40(6) of the constitution that the “government shall ensure
the right of private investors to the use of land on the basis of payment arrangements established
by law.” However, even if this provision is applicable to both urban and rural land, taking in to
account the meaning of the term ‘investor’ this provision does not cover all urban residents as

most of them are not investors.

Currently the government has enacted lease proclamations on the use of all urban lands. The first
lease law i.e. proclamation no. 80/1993 which attempted to avoid the allotment of urban land for
urban residents for free has been amended two times. The first amendment is made by
Proclamation No. 272/2002 and the second one is by the current Proclamation No. 721/2011.

However, the current lease proclamation has attracted the attention of the public because it has
some basic changes from the former two lease proclamations. It provides for the administration
of all urban land through the lease system and imposes various restrictions on transfer of

properties attached to the land.

Consequently many people complain that the new lease holding proclamation narrows one of the
fundamental and important rights of citizens, i.e. the property right of individuals. The



restrictions imposed by the law on transfer of properties attached with the land are cited as one
manifestation of such interference with individual’s property rights.

This paper mainly deals with the new lease holding proclamation N0.721/2011. The paper is
classified into four chapters. The first chapter deals with the introduction of the paper while the
second chapter is about the salient features of the new proclamation. Under the second chapter,
many issues like conversion of old possessions to leasehold, regularization of informal
possessions, modes of land acquisition, elements of lease contract, amendment of lease contract,
expiry and renewal of lease contract, termination of lease contract, transfer of leasehold right,
mortgage of leasehold right, contribution of lease right in the form of capital, commencement
and completion of construction, clearing urban land, penalties for violation of the provisions of
the proclamation, absence of transitory provisions for many issues and possible solutions are

discussed.

In an attempt to analyze the salient features of the proclamation the writer has tried to consult the
three lease proclamations, the model regulation prepared for the implementation of the new
proclamation, various documents such as the short explanation attached as a preface with the
draft Urban Lands Lease Holding Proclamation submitted by the MoUDC to the House of
Peoples Representatives for discussion, the minute of the 4™ FDRE House of Peoples
Representatives, 2" year, 1% regular meeting held on 30 September 2004 E.C. regarding the oral
discussion made for the adoption of the Urban Land Lease holding proclamation No. 721/2011
and the minute of the discussion held between the House of Peoples Representatives Urban
Development and Construction Affairs Standing Committee and officials of the Ministry of
Urban Development and Construction on the new Urban Lands Lease holding Proclamation on 6
December 2004 E.C.

The third chapter analyses the implications of the new Ethiopian urban land lease holding
proclamation on the Ethiopian Economy. This chapter covers information obtained through
interviews and focus group discussions. Hence, in trying to assess the implications of the
proclamation on the Ethiopian Economy, the writer has consolidated information collected from
concerned bodies such as opposition parties, old possessors, lease holders, non land holders,
brokers, Documents Authentication and Registration Office, employees of banks, the
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construction industry, the government, the private media and legal professionals. Finally, the

forth chapter touches on conclusions and recommendations.
1.1. Background

Even if most of the urban land was concentrated under the ownership of few individuals, private
ownership of urban land existed in Ethiopia until the Derg came to power in 1974 and passed
proclamation No. 47/1975 that nationalized all urban land and extra houses. The proclamation
stated that it is necessary to bring under government ownership and control urban lands and extra
urban houses to bridge the wide gap of the standard of living of urban dwellers. Based on the
ideology, which envisaged to "socialize the overall economy"”. The Derg regime nationalized
urban land for the benefit of the Ethiopian people in the belief that public control and allocation
of land will be both more efficient and more equitable than leaving it to market forces or to
traditional authorities.

Thus a fundamental change regarding land and housing took place in the country in 1975. A
critical step that took place at this time was the separation of the right to use land from the
ownership of the land, which allowed the state to continue to own the land while leaving the use
right to land holders. Proclamation No. 47/1975, brought land under state ownership, land
owners lost their land without compensation and land was not subject to sale, mortgage,
donation, lease and so on. Of course individuals and organizations were entitled to use rights on
land. Based on this urban residents were allowed to keep one residential house and another
business house, if necessary. Those who had no house at that time were allowed to get land not
more than 500 square meters to construct one, and those who had no ability to do so were given

government houses on rental basis.

Like the Derg, the EPRDF led government which assumed power in 1991; maintained the public
ownership of land. The current political order believes that land is a free gift of nature as such; it
should be under the control of the guardian of the people (the state) for common benefit, but not
as private property. The FDRE constitution which was ratified in 1995 has also given
constitutional guaranty that land is the property of the state and the peoples of Ethiopia and thus

! See the preamble of the Government Ownership of Urban Land and Extra Houses, Proclamation No. 47/1975.
Negarit Gazeta.Year 34, No. 41.



cannot be subject to sale or other means of exchange. Thus, currently in Ethiopia, the right to
ownership of rural and urban land, as well as all natural resources, is exclusively vested in the
state and in the peoples of Ethiopia. Land is a common property of the nations, nationalities and

peoples of Ethiopia and is not subject to sale or other means of exchange.?

However, the present government designed a new land tenure system for urban Ethiopia, i.e. the
lease system. The administration of urban land by lease holding started for the first time during
the transitional government of Ethiopia when proclamation number 80/1993 was enacted. A
critical step in this legal reform was thus the change from the permit system to lease hold system.
Of course, the lease system was introduced before the promulgation of the FDRE constitution.
Consequently, one cannot consider the constitution as a basis of the introduction of the lease
system in Ethiopia; the basis of this law rather seems to be the policy change from command
economy to liberal economic system.®> Moreover, the constitution does not give any clue about
the establishment of the lease system as a mode of allocation of urban lands. This in turn has
become a source of debate among legal professionals.

According to this lease proclamation, all urban land is owned by the government* and transfer
will only be carried out through the lease system. Article 3 of the proclamation which provides
the scope of application of the same states that the proclamation shall not be applicable to urban
lands previously utilized for building dwelling houses, provided however that where a dwelling
house is transferred to another person in any manner other than inheritance, the person to whom
the said house is transferred shall hold the land in accordance with the lease hold system.
Moreover, article 15 of the same required all land holders utilized for non-dwelling house to
apply to the appropriate town administration to convert the same in to lease holding and obtain
lease holding title document. However, the conversion of old possessions to lease hold provided
under articles 3 and 15 of this proclamation was not put in to practice.

2 See article 40(3) of the Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No. 1/1995.
Federal Negarit Gazeta. Year 1, No.1.

¥ Molla Mengistu, “The Ethiopian Urban Landholding System: An Assessment of the Governing Legal Regime”, in
Muradu Abdo (ed.), Land Law and Policy in Ethiopia since 1991: Continuities and changes, (2009), Ethiopian
Business Law Series, Faculty of Law, Vol. IlI, p. 157.

* See the first paragraph of the preamble of the Urban Lands Lease Holding Proclamation, Proclamation No.
80/1993. Negarit Gazeta of the Transitional Government of Ethiopia. Year 53, No. 40.
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Then the first lease proclamation was replaced by the Re-enactment of Urban Lands Lease
Holding Proclamation No0.272/2002. It was stated under article 3(2) of this law that “this
Proclamation shall be applicable to an urban land held by the permit system, or by lease-hold
system or by other means prior thereto, as well as to an urban land permitted hereafter.” But the
application of this proclamation on land allotted before the establishment of the lease system was

not made practical.

Once again the second lease proclamation is repealed today by the Urban Lands Lease Holding
Proclamation N0.721/2011. With the exception of the five years grace period that may be given
to some towns based on the decision of the regional cabinets, this proclamation obliges all urban
centres in Ethiopia to administer urban land only through the lease system and provides for the
conversion of old possessions to lease hold in case such possessions are transferred to third
parties with the exception of inheritance.® Moreover, unlike the repealed lease proclamation
which allowed four means of urban land acquisition: auction, negotiation, assignment and lot,°
the new one recognizes tender and allotment as the only two basic means of leasehold right

transfer from government to citizens.’

As a result, the new proclamation happened to be very controversial and has attracted the
attention of the public as it introduces vital changes from the former two. This proclamation is
designed among other things to gradually convert urban land holding acquired through the
permit system and imposed many restrictions on transfer of properties attached with the land. As
a result, it is worrying many Ethiopians. Many people from various professional sectors opposed
its adoption. It is said that there are gaps between this law and other laws of the country and that

the law does not enable the people to have secured access to land.

Indeed, many people are disappointed especially by the conversion of old possession to lease
hold which is said to be carried out after a study is conducted by the Ministry of Urban

® See Atrticles 3, 5 and 6(3) of the Urban Lands Lease Holding Proclamation, Proclamation No. 721/2011, Federal
Negarit Gazeta, Year 18, No. 4.

® See article 4 of the Re-enactment of Urban Lands Lease Holding Proclamation, Proclamation No.272/2002.
Federal Negarit Gazeta. Year 8, No. 19. See also the Urban Land Lease-holding Regulation of Addis Ababa City
Government, Regulation N0.29/2010. Addis Negari Gazeta. Year 2, No. 29.

" Cited above at note 5, article 7(2).



Development and Construction and presented to the Council of Ministers for approval and the
restrictions imposed on transfer of old possessions.®

The government alleges that the proclamation is enacted in response to the problem of rent
seeking and corrupt practices emanating from the gaps created by the previous lease
proclamation. For this purpose unlike the previous proclamation, this new one has incorporated
very serious penalties for the violation of its provisions and the regulations and directives which

will be issued for its implementation.’

However, many people find it strangely ironic to see the government in a rush to legislate such
an intensely sensitive issue for hundreds of thousands of residents with historical landholding
rights, without even meeting the minimum standards of lawmaking.'® It is said that this revised
urban land lease holding proclamation did not see the legal drafting procedures such as being
tabled for debate among experts and scrutiny by members of the public. It is also added that it
was not even reviewed by drafters at the Ministry of Justice, a federal agency whose
responsibilities include checking whether any law to be decreed is in conformity with existing
laws and the supreme law of the land, the Constitution. Staffed with six drafters, it is expected to

respond with feedback within 18 days of the submission of a bill by its authors.™

To the shock of many, including those in the system, the process is said to be devoid of
Parliamentary debate, without any hearings offered to the public. The MoUDC, insisted on an
immediate vote on the bill, without letting the standing committee in Parliament take the case up
for further public scrutiny.'® The bill was made into law with a single opposition vote from
Girma Seifu, an opposition party MP. “I do not understand why they choose to make it so fast
and surprising,” said Girma, who claims not to have had time to read all the proclamations in the

8 1d., article 6.

% Id., article 35.

19 Eden Sahle, Land Lease Law Lands Hard in Landholders’ Laps, (available at:
http://addisfortune.com/Vol_12_No_613_Archive/agenda.htm), (2012), last visited on 14 April 2012.

1 1hid.
12 1hid.



short period of time allotted, told Fortune and said “Such kinds of laws have to be discussed by
7 13

the public and the responsible standing committee in the parliament.
Legal experts speculate that the lease proclamation has been deliberately kept away from the
public in an attempt to avoid speculative lease right transfers at higher prices, without the state
taking its cut even if officials at the Ministry reject such assertions.™

According to legal experts, inhabitants in urban area will be required to pay lease based on
market rates for the land they possessed for many years and on which they constructed houses
prior to the coming in to force of this proclamation, after the study which will be submitted by
the MoUDC is submitted and approved by the Council of Ministers as the new law recognizes
lease holding system as the only way for one to get land in the urban areas.’® As a result it is said
that this law reduces the chance to own private property and render many homeless if they
cannot pay for the lease of the land they have their houses or business establishments on.

Government officials in charge of clearing the mess in the land regime of the country are on the
retreat, at least after admitting flawed procedures in the legislative process of the revised law on
urban land lease. They left a rather baffled public into more confusion, unable to answer
questions directed at them during town hall meetings held across the cities.®

1. 2. Statement of the Problem

The enactment of the new urban land lease holding proclamation has become a burning issue of
the day as it is worrying many Ethiopians, especially on the Ethiopian media. Many people are
expressing their discontent and sense of lack of tenure security on their holdings.

Thus the researcher intends to evaluate and analyze the controversial issues of the law which
among others include; conversion of old possessions to leasehold, modes of land acquisition,
expiry and renewal of lease contract, transfer of leasehold right, mortgage of leasehold right,

commencement and completion of construction, whether the law violates the economic rights of

3 1bid.
4 1bid.
15 1bid.
18 1bid.



the people in Ethiopia and possible implications of the law on the county’s economy and lastly

propose possible solutions.

Generally, the following issues on the legal regime and the institutions responsible for

implementing the proclamation have been raised and resolved as much as possible. In light of the

above mentioned points, this study has attempted to answer the following questions:

v
v

D N N NN

D N N NN

D N NI NI N

Who is the owner of urban land in Ethiopia? The government? The state? Or both?

What are the rationales and pillars of the new proclamation?

What is the implication of the changes made by the proclamation on land holders? Are
the changes justified?

To what extent does the lease proclamation balance individual interest with public
interest?

What problems can be faced during the implementation of the proclamation?

How does the law solve the problem of tenure insecurity within the urban dwellers?
Whether the law protects the property rights of urban residents?

Whether the power of adjudicating cases arising out of this law given to an administrative
court is justified?

Who is more negatively affected by the proclamation?

Does the new proclamation avert the problem of rent seeking in land transaction? How?
What would be the possible effect of conversion of old possession to lease hold system?
Why is compensation not due at the expiry of the lease contract for properties on the land
when the lease contract is not renewed? Is this fair?

What is the fate of donation of a plot of land or a house with a plot of land to relatives
when the donors are alive?

What might be the possible result of the study which will be conducted by the MoUDC
regarding the conversion of old possession to lease hold?

Is the grace period provided under the proclamation for construction projects sufficient?
Is the property right of Ethiopian farmers and urban dwellers equally treated?

What would be the implication of the law on the country’s economy?

What gaps are there between this law and other laws of the country?



v' What is to be transferred in the form of inheritance after 99 years from the conclusion of
the lease contract?

Would this proclamation end land speculation?

What are the bottle necks that affect the implementation of this law?

What problems may happen following the regularization of informal possessions?

D N N NN

Whether the system of compensation for expropriation of urban land incorporated under
the proclamation is just.

1. 3. The Scope of the Study

The study mainly focuses on the critical analysis and evaluation of the new urban land lease
holding Proclamation and its implications. However, the study has also dealt with the former
urban land lease holding proclamations; the proclamation to provide for the lease holding of
urban lands No. 80/1993 and the Re-Enactment of Urban Lands Lease Holding Proclamation No.
272/2002 and the Draft Model Regulation prepared by the MoUDC for the implementation of the
new lease holding proclamation for comparative analysis though not in detail.

As far as the geographical limit of the study is concerned, the relevant information has been
collected from Federal government institutions, private and public institutions in Addis Ababa.

1. 4. Objectives of the Study

Proclamation No.721/2011, which provides for the lease holding of urban lands, was enacted on
28 October 2011. There is no research work done so far on the legal regime. The major objective
of this thesis is, hence, to study and analyze the salient features of the law and its implications on
the Ethiopian Economy in general. The paper is not simply a theoretical analysis. To this end,
another objective is also devised. It tries to assess the practical implication of the law based on
empirical data collected from concerned bodies. Lastly, possible recommendations would be
forwarded on the findings of the study as a whole.

Thus, generally the objectives are:
v To find out why the land lease proclamation is opposed by many urban residents;
v To evaluate the law in line with its effect on economic development;



v" To evaluate the bottlenecks that affect the implementation of the law, and to forward

recommendations that would be useful for concerned parties.

1. 5. Significance of the Study
As this study is the first of its kind in dealing with the new urban land lease holding
proclamation, it may be utilized as a preliminary research for the research to be conducted by the
MoUDC about the conversion of old possessions to lease hold and contribute something so that

various measures will be taken for the revision of the law.

The study may also help the decision makers in developing a win-win strategy in urban
development sector policy in terms of achieving economic growth and improved urban

development.

The land lease proclamation has been subjected to a lot of critics from inhabitants of cities and
towns. Thus, the results of the study may contribute to the debate that exists on the land lease law

issue.

Moreover, the study can be considered as an addition to the limited literature available on urban
land lease holding in Ethiopia. Given the appropriate dissemination mechanism, it is hoped that
the results of this study will have an impact on the academic community, governmental and

nongovernmental organizations, policy makers and the public at large.

1. 6. Research Method

This research method will make use of both primary and secondary sources. Primary sources to
be studied include the New Urban land lease holding proclamation, the former two urban land
lease proclamations; i.e. the proclamation to provide for the lease holding of urban lands No.
80/1993 and the Re-Enactment of Urban Lands Lease Holding Proclamation No. 272/2002 and
the draft model regulation prepared by the MoUDC in 2012 for comparison and some other
relevant laws. Secondary sources include qualitative interviews, focus group discussions, books,

journals, unpublished materials, reports, news papers and bulletins and internet sources. To show
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the challenges and prospects of the law, regard would be had on concerned government and

private organs.

In order to arrive at reliable findings, the researcher has applied the field and desk surveying
method and then collected various types of data related to the study under consideration. Review
of available literature and documents, collection and analysis of both primary and secondary data
has been carried out. Interviews and discussions with relevant officials of the government,
private investors, financial institutions, residents and policy makers in person have also been
held. Relevant documents, journals, reports, books, newspapers, etc. have been used as a source

of information.

1. 7. Limitation of the Study

As the ideas introduced by the new urban land lease holding proclamation are crafted last year,
there are no cases for practical analysis, and generally enough literature. Due to this, absence of
case analysis and sufficient literature is the limitation of this paper.

The other limitation is that the number of samples that would be taken is small as compared to
the size of the country and number of the population. Furthermore, the absence and fear of
respondents to provide genuine and accurate information for questions posed is the other
limitation of this paper.
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Chapter two
Salient features of the new Ethiopian urban lands lease holding

proclamation

This chapter mainly deals with the salient features of the new Urban Lands Lease Holding
Proclamation No0.721/2011. Under this chapter, after highlighting some introductory remarks, the
writer has dealt with some of the controversial issues of the proclamation which among others
include; Conversion of old possessions to leasehold, regularization of informal possessions,
modes of land acquisition, elements of lease contract, amendment of lease contract, expiry and
renewal of lease contract, termination of lease contract, transfer of leasehold right, mortgage of
leasehold right, contribution of lease right in the form of capital, commencement and completion
of construction, clearing urban land, penalties for violation of the provisions of the proclamation,
absence of transitory provisions for many issues and possible solutions. In an attempt to see
whether some of the problems of the proclamation are solved, the writer has also tried to
investigate the provisions of the draft model regulation which is expected to be adopted by the

regions.

Moreover, under this chapter, the writer has tried to consult various documents such as the short
explanation attached as a preface with the draft Urban Lands Lease Holding Proclamation
submitted by the MoUDC to the House of Peoples Representatives for discussion, the minute of
the 4™ FDRE House of Peoples Representatives, 2" year, 1% regular meeting held on 30
September 2004 E.C., regarding the oral discussion made for the ratification of the Urban Land
Lease holding proclamation No. 721/2011 and the minute of the discussion held between the
House of Peoples Representatives Urban Development and Construction Affairs Standing
Committee and officials of the Ministry of Urban Development and Construction about the
Urban Lands Lease holding Proclamation No.721/2011 on 6 December 2004 E.C.
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2.1. Introductory remarks

2.1.1. Defining lease

As it is conventional to start with the definition of the term under consideration prior to

discussing its merits | will try to define the term lease from various sources.

The new urban lands lease holding proclamation defines ‘Lease’ as a system of land tenure by
which the right of use of urban land is acquired under a contract of a definite period.'” The draft
model regulation on the other hand defines ‘lease’ as a system of land tenure by which the right
of use and transfer of urban land is acquired under a contract of a definite period.** Land tenure
on the other hand describes all arrangements by which farmers and or others hold or control land
and the condition of its use and occupancy for limited or unlimited period of time.*® According
to Oxford dictionary (1998), tenure is defined as the condition or form of right or title, under
which real property is held. Thus under the proclamation lease is defined as a system from which
the right to use of urban land for a limited duration is derived by way of a contract. The
contracting parties are of course the lessee and the lessor i.e. the state represented by the
government and the lessee. The draft model regulation on the other hand defines the term under
consideration in a wider way than the proclamation. As per Black’s law dictionary, ‘lease’ means
to grant the possession and use of (land, buildings, rooms, movable property, etc.), to another in
return for rent or other consideration.”’ In this case in addition to the fact that the time limit is not

indicated, the agreement includes letting of movable properties also.

Long man dictionary of contemporary English also defines ‘Lease’ as a written agreement, made
according to the law, by which the use of a building or piece of land is given by its owner to
somebody for a certain time in return for rent for length of time such an agreement is to last.** In

17 Cited above at note 5, article 2(1).
18 See article 2(2) of ‘hha? 07 OAM ATINTELC KPLLONTA HHIE Zbd PLA £70 £7C.../2004 annexed at the end of
this paper, (translation by the author).

19 Cited above at note 3, p. 147.
20 Bryana A. Garner (ed.), Black’s law dictionary,( 2009, 9" ed.), West, A Thomson Reuters Business, U.S., p.972.
2! Longman’s dictionary of contemporary English (1986), Longman group Ltd. UK. , p.623.
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this case the agreement which relates to the use of land and buildings in consideration for rent
should be written and it is made for a limited time according to the law of the land.

Thus, generally, in our context, lease is a contract for consideration between an owner and a

tenant granting the exclusive right to use of land for a fixed period.

2.1.2. The history of land lease in Ethiopia

Even if it is not in its current sense the idea of leasing land existed starting from ancient times. It
was part of a variety of land holding types prior to 1974. This was incorporated in to written laws
during the reign of Emperor Haile Selassie when private ownership of land was allowed and land
lords were entitled by the civil code to lease their land to their tenants.?? But this lease system
was abolished by the Derg regime when both rural and urban land was nationalized and any sale
or exchange of land was prohibited by law.?® At this time, large tracts of urban land were
allocated for free to individuals, private and public sector enterprises.

Then after the down fall of the Derg regime, the government led by EPRDF that took power in
1991, even if did not change the public ownership of land in general, has made important
changes on policies of urban land. Lease became the over-riding urban land holding system
through proclamation N0.80/1993. This proclamation enabled the government to transfer urban
land administration from the permit system to leasehold system. This lease holding proclamation
was replaced by urban lands lease holding proclamation No. 272/2002. Of course, these former
urban land lease holding proclamations were not practically applicable to all urban centers
throughout the country and it is the new proclamation N0.721/2011 which has expressly
provided that every urban center in Ethiopia will be administered by the lease proclamation even
if there is a transitional period of five years depending on the decision of the concerned regional
cabinets for some towns found in the various regions.?* Of course the application of the
proclamation to all urban centers in Ethiopia has been opposed by political parties such as the
Ethiopian Democratic Unity Front based on the idea that the different regions should have been

% See articles 2896 ffs, of the Civil Code of the Empire of Ethiopia, Proclamation No.165/1960. Negaret Gazeta.
Year 19, No.2.

2% See Government Ownership of Urban Land and Extra Houses, Proclamation No. 47/1975 supra at note 1 and
Public Ownership of Rural Lands, Proclamation No. 31/1975 Negarit Gazeta. Year 34, No. 26 for rural lands.
2% Cited above at note 5, article 4(4).
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allowed to come up with their own laws depending on their respective circumstances.” Is this

correct? This is discussed in chapter three under the sub-title “the opposition”.

2.1.3. Objectives of the new urban lands lease holding proclamation

Even if the new lease holding proclamation does not have a specific provision dealing with this,
the objectives of the same can be collected from paragraphs 2 and 3 of its preamble. These
include:

» Providing with an appropriate urban land administration which is efficient and
responsive to the continuous and increasing urban land resources demand created due to
the sustainable rapid economic growth registered across all economic sectors and regions
in the country, and

» Ensuring the prevalence of good governance which is a foundational institutional
requisite for the development of an efficient, effective, equitable and well functioning
land and landed property market, the sustenance of a robust free market economy and for
building transparent and accountable land administration system that ensures the rights
and obligations of the lessor and the lessee.

Moreover, the recently enacted lease holding regulation of the Addis Ababa City Administration
under the first paragraph of its preamble clearly states the reason why the new lease holding
proclamation is enacted. It provides that the proclamation is designed to correct the gaps created
by the previous proclamations which are identified through an assessment study conducted on
the implementation of the same.?® Accordingly, these gaps are created due to the fact that:

v’ Use right and transfer of use right through lease were not clearly demarcated,

v Land permitted by lease was widely transferred to third parties without undertaking any
construction on it or after undertaking construction below the permitted level was the
main system for rent seeking,

v The different land permitting systems have been found to have opened a wide door for

corruption,

% See the statement issued on 12 November 2004 E.C. by the same political party after the adoption of the new
urban lands lease holding proclamation, available at the party’s head office.
%8 See A0 ANA rho9 ANHSLC PhaT oot AH 70 +TC 49/2004 4.9°: (Unpublished), (translation by the author).
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v" Urban land is administered both through lease and permit system has created a big
difference in land related market,

v The previous proclamation did not incorporate clear provisions imposing penalties for the
violation of its provisions and the regulations and directives enacted for its

implementation had its own negative consequences on the implementation of the same.

The above listed reasons were also stated in the preface of the draft of the new lease holding
proclamation which was submitted from the MoUDC to the House of Peoples Representatives

for discussion and ratification.?’

2.2. FUNDAMENTAL PRINCIPLES OF LEASE

Under this section the general principles of lease such as why lease is made the cardinal land
holding system of the country, how the offer of lease tender and land delivery are administered,
what principles are followed during lease tender and land delivery and why such principles are
adhered to, are dealt with.?®,

2.2.1. Prohibition of Land Possession and Permission other than Lease Holding

The new lease holding proclamation proclaims that Land Possession and Permission other than
Lease Holding is prohibited.?® The prohibition is strict that no person is even allowed to enclose
and use any plot of land adjacent to his lawful possession without the permission of the
appropriate body. Of course exceptionally transfer of old possessions in the form of inheritance
out of lease is allowed.*® Moreover, regional cabinets are allowed to specify urban centers to
which the Proclamation remains inapplicable for a certain period; provided, however, that such
transitional period, with in which the Proclamation remains inapplicable in any urban center,
may not be more than five years starting from the date of the coming into force of the same.™
Within the given five years grace period residents of such urban centers will obtain land based on

T See P9 N7 (ALH AAGPEH ATL1S ATPLYI0) POM@- AP avelAsm: nntad ATFS NIvRe-hTT TLLAEC At +oneT
P/t bt AL +OLeF AH.LIDW ¢tAn:, (unpublished, available at the House of Peoples’ Representatives
Library), (translation by the author).

%8 Cited above at note 5, article 4.

22 |d., article 5.

%0 1d., articles 5(1) & 6(3).

1 1d., article 5(4).
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the permit system and their possession will be considered as old possession.®* Thus such urban
centers can within the transitional period, permit urban land holding through tender and the bid
bench mark is said to be the annual land use rent of the locality.®* Accordingly, residents of such
urban centers will be permitted to use urban land after winning a competitive tendering and will
be forced to pay annual ground rent. Of course the fact that all urban centers will be administered
by the lease system after five years is criticized by many individuals based on the fact that most
people found in the urban centers do not have the required capacity to participate in tendering. In

fact, the five years grace period is said to be given for preparation and capacity building.**

But are the institutions provided under article 12(1) which are found in the towns for which the
proclamation is inapplicable for five years duty bound to participate in public tendering to obtain
land? These institutions include office premises of budgetary government entities, social service
institutions run by government or charitable organizations, public residential housing
construction programs and government approved self help housing constructions, places of
worship of religious organizations, manufacturing industries, use of embassies and international
organizations as per agreements entered into with the government, projects having special
national significance and considered by the president of the region or the mayor of the city
administration and referred to the cabinet.

Under article 12 of the proclamation such institutions are entitled to obtain urban land by
allotment upon decisions of the cabinet of the concerned region or the city administration.
Moreover, the definition provided under article 2(10) of the same proclamation to “allotment” as
a modality applied for providing urban lands by lease to institutions that could not be
accommodated by way of tender, tells us that the above mentioned institutions do not participate
in tender. On the other hand, it is provided under article 5(5) that those urban centers granted
with the transitional period, may permit urban land holding through tender. If such institutions
are to be permitted urban land through tendering then the proclamation has created a difference

between towns which currently implement the lease proclamation and those which do not. At the

%2See ehhal A9YHS Phdvtend FAET %99 helb ehhed 07 OAH AAGPEH AIL1S (@M@ APE AL hntol ATHHG
nhENTT TLLAEC 076 YALPT DC PN M- @-R04 A%PC PATAE (FV40 6 ¢7 2004 4.9°:: (Unpublished, available at
the House of Peoples’ Representatives Library), p.6. (Translation by the author).

% Cited above at note 5, article 5(5).

% Cited above at note 32.
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same time a difference is created between the above mentioned institutions which are found even
in the same region but in urban centers which are provided with the grace period and those which

are not.

But how should such institutions which are entitled by the law to obtain land through allotment
in urban centers in which the value of land is high be obliged to participate in competitive
tendering in urban centers where the value of land is relatively low and in which the
proclamation is made inapplicable for five years? Of course one may say that the difference will
continue only for five years. But this might create difficulty in administration and is not
reasonable. Thus it should be revisited.

Moreover, article 5(3) of the draft model regulation provides that a title certificate will be issued
to winners according to the old rules, but the obligation to develop the land and the measures
following non compliance of the same will be like what is followed in lease towns. This is an
addition made by the regulation. That means even if the land permitted to urban residents in the
above mentioned towns is qualified as old possession, residents will after obtaining the land be
obliged to develop the land as per the plan of the urban center. In addition to this, such land
holders will be obliged to commence and complete construction within a limited period. If they
fail to do so they will be forced to remove their property on the land. Moreover, penalty fee and
annual ground rent for the given period will be paid and the land will be reclaimed by the
appropriate body. Thus even if the concerned regional cabinets decide that the new lease holding
proclamation does not apply in such urban centers for a specified period, some of the ills of the
lease system will be applicable to such urban centers.

2.2.2. Conversion of Old Possessions to Lease Holding

The new lease holding proclamation, after providing under article 5 that “it is prohibited to
administer land other than the lease holding system”, states that “the modality of converting old
possessions into lease hold shall be determined by the Council of Ministers on the basis of a
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detailed study to be submitted by the Ministry; provided however that the process of such study

may not preclude a revision of the existing rental rate applicable to old possessions”.*®

The term *Old possession’ is also defined under article 2(18) of the new lease holding
proclamation as “a plot of land legally acquired before the urban center entered into the
leasehold system or a land provided as compensation in kind to persons evicted from old
possession”. Article 2(7) of the draft model regulation on the other hand defines ‘old possession’
as “a plot of land legally acquired before the urban center entered into the leasehold system or a
land provided as compensation in kind to persons evicted from old possession or a land which
didn’t have title dead but currently recognized. ” The last one is an addition made by the
regulation. Thus, all in all, old possessions are possessions which were acquired during the Derg
era and before as well as those acquired then after through a means other than lease hold.

The idea of converting old possessions in to lease holding was opposed by many people stating
that old possessions should not be differentiated from inheritance.*® Of course, the intention of
the government to convert old possessions in to lease hold is not new. The repealed proclamation
no. 272/2002 after stating under its preamble that lease will be the cardinal and exclusive urban
land-holding system, provided under article 3(2) dealing with its scope of application that “this
Proclamation shall be applicable to an urban land held by the permit system, or by lease-hold
system or by other means prior thereto, as well as to an urban land permitted hereafter.”
Moreover, the idea of converting all land for trade and industry in to lease hold was incorporated
under the first urban land lease holding proclamation no.80/1993.%" In fact, these provisions were
not implemented. However, the current proclamation as indicated above has clearly declared that
there is a proposal on the part of the government to convert all old possessions in to lease hold.
But as to the modality of converting such possessions in to lease hold the ministry of urban
development and construction will conduct a detailed study and submit it to the council of

35 :

Id., article 6(1).
% See the opinion of honorable Ato Girma Seifu in ‘CA %P £.L.AP LIPhALP STNAN 450 et +O0eT 9/ F
2% qavt ¢47¢- Hovy 15 ao0F 0140 P 020 PA- Tk A% AN ( 30 September 2004 E.C., Unpublished, available
at the House of Peoples’ Representatives Library), p.26, (translation by the author).

%7 Cited above at note 4, article 15(1).
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ministers. Thus it is based on this study that the council of ministers will determine such

modality of conversion. Of course, the time when such conversion will be effective is unknown.

But one question worthy of raising in connection to this is that; why didn’t the government
undertake a study before the enactment of this proclamation? Many people and institutions
blame the government not only for this but also for failing to follow the customary ways through
which a law is ratified by the parliament in this regard. The Ethiopian Federal Democratic Unity
Front is one institution which does not agree with the way this proclamation is adopted without
public consultation and investigation by the standing committee of the parliament.®

Even the chair man of the House of Peoples Representatives Urban Development and
Construction affairs standing committee Honorable Ato Atsbha Aregawi mentioned that even if
the proclamation contains important provisions the processes followed in the enactment of the
same were not correct as neither the public nor members of the parliament have been consulted
during the preparation of the proclamation.®® He added that the parliament did not discuss the
proclamation but it adopted the proclamation for it was ordered to do so and hence the process
was undemocratic.** He also mentioned that in an attempt to avert rent seeking practices this
proclamation may negatively affect the urban poor and the middle income who are afflicted by
the housing problem. He finally emphasized that as the housing problem in urban areas is a
burning issue even for the government mechanisms by which the law can benefit the poor and
the medium income urban residents should be designed in the regulations or in any other way.*
Of course the officials in the MoUDC are also convinced that sufficient public consultations and
discussions were not made because the government hurried to adopt this law to stop the rampant
corrupt and rent seeking practices related with land allocation and land market.*? But how can a
parliament be obliged to adopt a law that it believes is unjust? Who has the highest power in this

country?

38 See the statement cited above at note 25.
% Cited above at note 32, p. 20.
40 [
Ibid.
* 1bid.
*2 bid.
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Moreover, after the realization of the criticism on the part of the public as to the gaps and
problems of this lease proclamation, the draft model regulation under its article 6 is designed as
follows: “without prejudice to sub-articles 3, 4 and 6 of article 6 of the proclamation, old
possessions will remain intact until it will be decided after conducting public consultation and a
detailed study as provided under article 6(1) of the proclamation.” But, the idea of conducting
public consultation is considered by the government after the lease proclamation faced a wide
spread public opposition and the same term is not incorporated under the proclamation itself.
Moreover, under article 6 of the proclamation, the intention of the government to convert old
possessions is clearly manifested and the study which is said to be conducted by the ministry
under the same article is only as to the modality of conversion. Thus, the government is trying
to amend the proclamation even if this act of amending a proclamation by a regulation by itself is
not legally accepted and is opposed by many individuals and political parties.*

On top of that, the above mentioned regulation under its article 8 has incorporated a list of cases
where an old possession cannot be converted to leasehold. Some of those lists are not totally
provided under the proclamation. It provides that; without prejudice to sub-article 1 of article 6
of the proclamation and article 6 of this regulation old possessions will not be converted to
leasehold when:

1. An old possession obtained through inheritance is allowed to be partitioned among the
SuCCessors,

2. Husband and wife legally partition their old possession following divorce,

3. Anold possession stated under no. 1 and 2 above is transferred to one of the persons who
are legally entitled to take part in the partition after paying the value of the possession
which is due to the others,

4. A substitute land is given to old possessors whose possession is expropriated for public
interest purpose and when possessions which did not have title dead acquire the same as

per the directives that will be issued by the concerned region or city administration,

“See aogsnt MG TINELLATRPE (TG aPa0se A PATA ASTAP ( emPAL TLLAAC AN HEP? PALOT Det £7°CATT
SZ°CHS A APE: NNT AQaPANR NAAPKE .8l AR LIPNELER WILTTF av&sh PHam avilaem: (Pt 15 7 2004 9.9°)
A&.0 AN Available at the head office of the party.
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5. When a possession legally obtained or recognized but did not have title dead, is granted
with the required title certificate as per the decision made following a directive issued by

the concerned region or city administration.

The fact that those lists which are not provided under the proclamation (for instance, the cases of
partition during divorce and a possession which didn’t have title dead), are incorporated under
the regulation is also said to be a clear amendment of the proclamation by a regulation and it is

proposed that it is better if the government amends the proclamation itself.**

As to the total conversion of old possessions to lease holding some people say that, taking in to
account the interest of the government to have a clear and uniform system of land administration
it seems that old possessions will be converted in the near future. Concerning this Ato Tamru
Tsge wrote “the inevitability of the conversion of old possessions after conducting public
consultation and reaching at an agreement with the society is indicated at a discussion held
between the Ministry of Urban Development and Construction and government owned media
and public relation professionals about the model regulation on 23 February 2004 E.C. After
indicating the necessity and possibility of the revision of the rental rate applicable to old
possessions the minister advised that it is better if old possessors convert their lease hold now
before the bench mark lease price increases. The minister said that old possessors may currently
pay birr 200, 250, 300 or 350 per square meter depending on the level of the land if they want to
convert their possessions to lease holding, but this may increase by four or more folds after 15 or
twenty years. In answering a question; what if the response of the society in the public
consultation is against conversion? He said that he doesn’t think so. Then he repeatedly advised

that now is the time to convert ones old possession to lease hold.”*

From this we can conclude that even if the government declares that a detailed study and public
consultation will be conducted to determine the conversion of old possessions to lease hold, it

“aonE A0GE PAERE aPOLFR AN U YANTS eeeAnTAF®: TaCT (TR 2004 @.9°)i 4C ANT TS
2A.01.29.9700C7 gA 54F ® (Translation by the author).

B ggoe. g 100 GHF @LLT NAH avtd RILTIRPC Fmdavi[RERT ehirt 28 7 2004 020+0 At9P P 17
#7C 25 g& 1 XA 42 (Translation by the author).
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has taken a stand in advance that the conversion will be inevitable. Then what is the importance
of conducting the study and public consultation? Is it merely symbolic? What might be the
response of the society in the public consultations to be held? What will happen to those old

possessors who have nothing to pay for lease?

It is of course clearly provided by the proclamation that the result of the study to be conducted by
the MoUDC does not preclude the revision of rental rate which is currently applicable to old
possessions. Thus, increasing the rental rate used to be paid for old possessions before the
coming in to force of proclamation no.721/2011 is taken as an alternative rather than taking
converting them in to lease hold as the only alternative. Then if the decision is in favor of
continuing old possessions as they are, the action to be taken will be increasing the rent payment.
Then the question that should be raised here is how much may the increase be per square meter
from what was paid before? Many people express their fear that this is discretionary and may

easily be abused by government officials.*°

The reason why most people are afraid of the conversion of old possessions to lease holding is
because of the additional obligations which are imposed by the leasehold system. These include;
payment of “lease benchmark price” (minimum lease price), which shall be set by every urban
centre, multiplied by the area of the land size, the down payment which will not be less than 10
percent of the total lease price and the remaining payment which will be paid over a long period
of time that shall be decided in the contract, the time limit of lease holding right depending on
the purpose for which the land is taken and in case lease payment is not effected for consecutive
three years, the fact that the property on the leased land will be taken over and sold for effecting
the lease payment. This may especially be difficult for old possessors who do not have the
required capacity to pay. But the time when the council of ministers will decide for such

conversion is for the time being unknown.

Starting the time when the new lease holding proclamation entered in to force various sections of
the society forwarded their own views regarding old possessions. For instance while old
possessors argue that this proclamation imposes an additional burden on their use right and

restricts the benefits they used to derive before, lease holders in the same fashion argue that the

“¢ See the opinion of honorable Ato Million Assefa, cited above at note 36, p. 39.
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proclamation affects their interest by subjecting them to heavy expenses even for obtaining
residential plots which was formerly permitted through freehold.

Regarding this issue Sisay Habtamu argues that although land is a state property and every
citizen has equal use and benefit rights of urban land, the land lease policy is partial and seems
discriminatory in that while the previous landholders pay a negligible land rent, lease holders pay
the market value of the land , but they equally benefit from infrastructure and public services
provided by the municipality with the use of revenue collected from land lease payers and
recommends the government to be uniform in its urban land lease policy regarding the use and
benefit rights of privately used urban land, whether it is pre-occupied or not.* Moreover, he
states that the existing differential treatment between new allotees and previous land holders has
created inefficient land utilization and a bad atmosphere for competition and investment. This is
also what Honorable Ato Mekuria Haile said during the discussion for the ratification of the
lease proclamation.*® From this | understood that he is in support of the application of the lease
system for all holdings throughout the country as it is intended under the new proclamation. On
the other hand there are individuals who agree with the conversion of old possession but propose
that there should not be lease payments during the conversion as many of the old possessors
acquired possession having bought such land, they should not be subjected to double payments.*°
An instance stated in this case is the case of properties which are transferred to private
individuals by the privatization agency. Such individuals have taken over such properties after
effecting full payment for the government, but the fear now is that the government again wants
to collect money from such individuals in the form of lease. In this case the government is said to

be demanding double payment from the same individuals.*

Concerning the size of land that an old possessor can have, the new lease holding proclamation
also provides that “where parceling of plots of urban land in accordance with the approved

*" Sisay Habtamu Tekle, Urban Land Policy vis-a-vis Tenure Security and the Environment: A Case Study of Addis
Ababa, Ethiopia; (available at http://www.fig.net/pub/fig2012/papers/ts03e/TSO3E_tekle_5841.pdf), last visited on
25 October 2012.

“8 Cited above at note 36, p.50.

“anev- 0ALT Pl 0 et TACTS AN APE. 1EARTT TERERT 48C 13 #7 2004 040+0 9P o 17 &TC
11 g&* 27 = (Translation by the author).

0 024y HIE “PAN APE. NG TUNCAN DFE +POP 1mevi (ERERT Jip 8 72004 Chch® W Po
17 &rc 13 g& 58:t Translation by the author).
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national standard and the urban plan in the course of converting old possessions into lease
hold, results in the reduction or increase of the size of a plot: a) compensation shall be paid in
accordance with the appropriate law for any property to be removed from the land so reduced; or
b) the payment to be made for the additional land obtained shall be treated in conformity with the

relevant lease principles.”

Thus even if nothing is provided by the proclamation as to what the approved national standard
and the urban plan say regarding the highest size that an old possession will have when it is
converted to lease hold, the reduction from or increase on old possessions depending on the
national standard and the urban plan in this case will be effected after payment of commensurate
compensation for decreasing or effecting lease payments for increasing.>* Many people are also
anxious not only about the conversion of old possessions to lease hold but also about the
decreasing of the size of their possessions during such event. Some people say that this increase
or decrease is fair not only for old possessors but also for lease holders depending on the master
plan of the city and the public interest, because even a lease hold is taken over for the purpose of
public interest.>® The idea is that in so far as this measure is taken for the interest of the public it

is fair.

The writer of the paper also supports this idea as far as the term public interest is clearly
provided by law and it is not susceptible to abuse by the relevant officials. However in the
absence of this individuals’ holdings might be taken away unfairly.

Moreover, the new proclamation provides that “where a property attached on an old possession
is transferred to a third party through any modality other than inheritance, the person to whom
the property is transferred becomes the possessor through lease holding.”** Similarly Article 3(2)
of proclamation no. 80/1993 required land utilized for dwelling house to be converted to lease
holding during transfer except in case of inheritance and Article 15 of the same proclamation
requires all land holdings utilized for non-dwelling house to be converted to lease holding. But
both of the above provisions of the first proclamation failed to be implemented. One reason

%! Cited above at note 5, article 6 (2).
52 1d., article 6(2).

%% 1d., articles 25(1b) & 26(3)

** 1d., article 6(3).
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mentioned for the inapplicability of these provisions is the inability of the land holder to pay
lease price and the other reason is the change in the objective of the government in favor of

urban land redevelopment.®®

Now again the new lease holding proclamation declares that lease payment would be made in the
event of transfer of property attached to an old possession to a third party via a modality other
than inheritance. Thus the fact that an old possession remains as old possession until the above
mentioned decision is passed by the council of ministers holds true if no transfer except
inheritance has taken place with regard to such property. However, in case of transfer, all the
value of the land will be due to the government and this is opposed by many old possessors. In
contrast to this, while lease holders who transfer lease hold right on which construction is below
half completed are entitled to 5% of the value of the transfer lease price, there is no restriction
for transfer of lease hold rights on which construction is half or above completed.*® So shouldn’t
old possessors be entitled to the value of the land during transfer?

Government officials had been repeatedly saying in the different discussions with the public that
the proclamation does not affect old possessors as their possessions remain intact On the other
hand many old possessors say that what remains unaffected if they can’t transfer their
possessions as before? In this case it is only if the transfer is in the form of inheritance and
following the appropriate law of succession that the possession will not be converted to lease
holding. But how do we say that this does not affect old possessors?

Of course the reason why this system is devised is obvious. Before the coming in to force of this
proclamation, when old possessions were sold, the government got almost nothing. But now, it
wants to get lease payments when an old possession is transferred through all means other than
inheritance. Thus this Proclamation has found a system by which the government derives the
required benefit from the value of the land. But many people are disappointed by this provision.
For instance, if we take the case of sellers, formerly, when a possession on land is sold, the
whole payment except for the annual rental rate was effected to the seller. But now since a buyer

% Mesganaw Kifelew, “The Current Urban Land Tenure System of Ethiopia” in Muradu Abdo (ed.), Land Law and
Policy in Ethiopia since 1991: Continuities and changes, Ethiopian Business Law Series, (2009), Faculty of Law,
Vol. Ill, p. 171.

%8 See article 25 of proclamation No.721/2011, cited above at note 5.
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knows that s/he will pay lease payments the negotiation with the seller will take in to account the
payments that will be effected to the government. Thus such people argue that it decreases the
benefits formerly received by a seller.

The fear of sellers is also on account of the fact that if they add the value of land with the value
of their possession to derive the benefits that old possessors used to get before, the buyer will pay
lease to the government and the price of the possessions to the seller. This increases the value of
old possessions, as a result, buyers may not be willing to buy. Thus they say that the price will go
down, as a result of which sellers of old possessions will be negatively affected.

Buyers on the other hand complain that even if the government alleges that lease payments will
be made to the government when an old possession is sold, nothing can prevent the seller from
adding the value of the land with the price of the property attached to the land during the
negotiations for sale. As a result the buyer will be subjected to lease payments to the government
and the value of the land plus the price of the properties attached to the land to the seller. Thus

they argue that this law increases the burdens of the buyers.

Economists on the other hand suggest that the price of everything is dependent on supply and
demand. If we see the current market for urban buildings in our country demand is higher than
supply. Thus taking in to account the general problem of urban housing and shortage of urban
land it is inevitable that the price of buildings will increase and the sellers will get what they used
to get. Thus it is the interest of buyers which will be highly affected.”” But we will see what is

practically happening to the transaction of old possessions in chapter three.

Seriously affected by this provision of the new lease holding proclamation are also buyers who
entered in to contract of sale of old possessions before the coming in to force of this law and
payments are already made but the process for transfer of title was not started. The writer came

across many individuals who faced this problem and are now in doubt what to do about such

*" Interview with Ato Kahsay Teklezgi, Lecturer in Economics, School of Business and Economics, Dilla
University, on 12 September 2012.
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contracts because the proclamation does not have a transitory provision in this regard. Before the
coming in to being of this proclamation, it was customary that payments were made and the
buyer takes over the property on land before the transfer of title. Moreover, it was obvious even
for the government that those who bought land generally pay even above the lease price of the
land. Thus, even if the government did not get the required benefit from the sale of such land,
when these possessions are converted to leasehold those buyers are being subjected to double

payment.

This is aggravated by the fact that there are no transitory provisions that can solve this problem
under the new proclamation. Thus it would have been better if the proclamation has incorporated
transitory provisions allowing this kind of sell to be conducted according to the previous laws.
However, taking in to account this problem article 7(7) of the Addis Ababa City Administration
Regulation No. 49/2012, prepared for the implementation of the new lease holding proclamation
provides that old possessions transferred before the coming in to force of the new lease
proclamation will not be converted to lease holding so far as the contract for the same is
deposited with the Documents Authentication and Registration office, or the court or the
administration. It is stated that transfer of such possessions can be effected according to the
former laws within one year starting from the coming in to force of this regulation. This gives
better protection for individuals and banks even if we do not know what the other regions will

do. So this regulation in this regard is intended to amend the proclamation. Is it valid?

Moreover, in addition to the fact that this provision of the proclamation reduces the opportunity
of old possessors to obtain a good amount of bank loan as location value will not be taken in to
account, it also negatively affects banks which extended loans having collateralized old
possessions before the coming in to force of this proclamation but have not yet secured
payments. The issue is that if banks have given loans by using an old possession as a collateral
and if defaults occur after the coming in to force of the new proclamation, the transfer is to be
effected according to this new proclamation i.e. through lease, then banks will face problems in
getting back their money through the sale of this property, because the buyer will be expected to
pay lease. Many people argue that the proclamation should have included a transitory provision
allowing such contracts to be governed by the former laws. Of course, it is said from the part of

28



the government officials that the problem in relation to former loans should not be taken as a
treat as it will be paid due attention by regulations and directives.”® Following this the above
mentioned article 7(7) of the Addis Ababa City Administration Regulation No. 49/2012 has
entitled banks to sale such previous collaterals as per the former rules for one year as mentioned
above. But what about for loans which will be due after one year? Of course it is not also known
whether this opportunity will be given by the other regions as this is not provided by the
proclamation itself.

Moreover, it is said that the law may also create a problem on future recovery process of
defaulted payments on collaterals. Because as buyers are expected to pay the price of the
construction, lease and VAT in some cases the number of bidders during the sale of such
collaterals will possibly decrease. As a result banks may face difficulties in selling old
possessions, hence in effect making them real estate owners which in turn negatively affects their
liquid assets.*®

Of course, the model regulation seems to have tried to minimize the problem and encourage
buyers of old possessions by relieving them from down payments, granting a period of grace of
two years for starting lease payment, making the transfer lease price based on bench mark lease
price of the area and extending the period of payment throughout the lease period.®® But why is
the transitory provision provided by the proclamation in the case of collateralizing lease hold
right does not apply in the case of old possessions?

Unlike in the case of old possessions, under article 46(5) of the model regulation banks which
extended loans having collateralized lease holding rights before the coming in to force of the
new lease holding proclamation are entitled for one year after the adoption of the draft model
regulation by the regions to recover any loan on collaterals according to the former laws. That

means the buyers in this regard are not expected to pay lease transfer payments and no penalties

8B ouiN avyerET PAH APE. CHANT TR APANCE P90« oT@?” RER? TC 2 +7 2004 P00 ht9P
$6 17 &C 17 g& 257 (Translation by the author).

¥ 9407 OCEE ‘P NLC A% PAH APE hed” TERERT 21w 22 ¢7 2004 thch® WH9° TERER &6 17
«7C 14 hg& 60--61:: (Translation by the author).
80 See article 7 of the model regulation, cited above at note 18.
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will be paid by the sellers for transfer of below half completed constructions. In my view even if
I do not agree with the amendment of the proclamation by a regulation, this one year transitional
period should have also applied in the case of collaterals in the case of old possessions. That
means such banks should have also been entitled to sell old possessions used as collaterals before
the coming in to being of the same law at least for the period provided above according to the
former rules i.e. out of the lease system.

How does the new proclamation treat informal possessions? The new lease holding proclamation
has also come up with the following provision concerning informal possessions: “In order to
regularize possessions held without the authorization of the appropriate body, the possessions
which are found to be acceptable in accordance with urban plans and parceling standard
following the regularizations to be issued by regions and city administrations shall be
administered by lease holding and this regularization shall only be effective within four years of
the coming into force of this Proclamation”.®* Informal possessors are those people who
occupied land without the permission of the government. These houses are also called in
Amharic as “yechereka betoch”.%? This proclamation has ensured that the possessions which are
found to be acceptable in accordance with urban plans and parceling standard shall be
administered by lease holding.

Why do people undertake informal settlement? Squatter settlements which are common
throughout the cities of Third World countries are established due to various factors. ®® First, the
large influx of people from rural to urban areas. Second, the financial limitation of the national
and municipal governments to provide planned urban houses to the majority of urban people.
Third, the high cost of even the legal low-cost housing for the urban poor. Fourth, the

marginalization of urban land requests of the poor through unaffordable land lease policies.

¢! Cited above at note 5, article 6(4 and 5).

82 The term“ yechereka betoch” also known as illegal settlements or commonly “moon shine houses” because
people squat on the land during the dark hours of the night. These houses are constructed by squatters without the
authorization of the concerned body at night within a short time.

6 Asmamaw Legass Bahir, Challenges and consequences of displacement and squatting: the case of Kore area in
Addis Ababa, Ethiopia (2010), Journal of Sustainable Development in Africa (Volume 12, No.3), (available at:
http://www.jsdafrica.com/Jsda/V12No3_Summer2010_A/PDF/Challenges%20and%20Consequences%00f%20Disp
lacement%20and%20Squatting,%20the%20Case%200f%20Kore%20Area%20in%20Addis%2Ababa%20%28Bahir
%29.pdf), last visited on 12 September 2012.
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Fifth, high population growth is the other major reason. Squatter settlements are, thus, often the
only affordable option used by the majority inhabitants of many cities of developing countries.
Daniel Weldegebriel also attributes the causes of such squatting activities to population growth,
inefficient land provision, the high cost of urban living standard, and illegal land grabbing by
urban speculators.** Minwuyelet on the other hand mentions factors such as high building
standards of the legal houses, delayed responses and procedural problems of the legal land
provision, and high housing rents in the city centre as the causes of squatting in Addis Ababa. ®°
In addition, less government control of open spaces, the limited capacity of the code enforcement
service to control illegal house construction, lack of a comprehensive legal response towards the
problem of squatting, and the practice of land sale by land speculators as a means of making
profit are other factors that have contributed to the emergence and proliferation of squatter

settlements.5®

Then what dictated the government to Regularize informal possessions? People state different
reasons which might have dictated the government to regularize these possessions according to
their own expectations. Some say that currently there is a huge land possessed illegally
throughout the country and this land is now carrying a significant amount of the country’s
resource. Thus it is wise to regularize informal possessions so far as they conform to the master
plan of the city. While some others say that this illegal occupation happened because of the fact
that the government failed to discharge its obligation to supply land for residential purposes to its
citizens. As a result, people who are victims of the housing problem were forced by the situation
to illegally occupy land and construct shelters there. Thus it is convinced by this problem that the
government decided in favor of regularization. Of course, it is not only citizens who have no
shelter that under took illegal land occupations. Many rich people including real estate
developers and government officials have been found taking part in such activities. This is even

% Daniel Weldegebriel AMBAYE, Informal Settlement in Ethiopia, the Case of two Kebeles in Bahir Dar City,
Ethiopia, (2012), (available at: http://mwww.fig.net/pub/fig2011/papers/ts06d/ts06d_ambaye 5096.pdf), last visited
on 12 September 2012. See also 47h @AL MICAAT “CO-A 19rFS Phi-e MCP AT eMMar?” +RER?
a1 22 #7 2004 Phchf: WFIP b6 17 ¢7C 14 hgk 38-39::
8 Minwuyelet Melesse, City Expansion, Squatter Settlements and Policy Implications in Addis Ababa: The Case of
Kolfe Keranio Sub-City Working papers on population and land use change in central Ethiopia, (2005), (available
6aﬁt: http://www.svt.ntnu.no/geo/Doklager/Acta/Serie_A_ 9 Melesse.pdf), last visited on 6 September 2012.

Ibid.
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assured by the government.®’ Still others say that as people who occupied land illegally are many
in number, demolishing their possessions strengthens opposition against the government. That is
why the government opted for legalizing such possessions. Daniel Weldegebriel on the other
hand states that earlier, demolition of informally built houses was a common measure taken, but
these days for economic and human right reasons regularization of these settlement is a preferred
one.?® In the writer’s view the government might have decided in favor of regularization for one

or all of the above mentioned reasons.

Of course, it is said that decision of regularizing illegal possessions rewards people who do not
obey the law and discourages those who respected it and as such it is unfair. Of course, taking in
to account the number of illegal possessors, demolishing such illegal possessions will obviously
expose people who are there for various social problems and the decision of the government
might have considered this problem. But the government should have made a serious follow up

from the very beginning.

Those who bitterly criticize the regularization process say that the government should have taken
other alternative measures to discourage illegal possessors and ensure the rule of law. The
proposed measures include; taking the possessions which conform to the master plan of the city
as per the provisions of the civil code and selling them through an open tendering® or penalizing
those possessors whose possession goes with the master plan of the city all the price of the
properties erected on the land and let the possessors live there.”

The writer of this paper does not agree with the first measure as taking the possessions which
conform to the master plan of the city as per the provisions of the civil code and selling them
through an open tendering makes thousands of urban residents homeless thereby causing various
social problems. That might be why the government opted for regularization. But as one should
not benefit from his/her illegal acts those possessors should at least pay the bench mark lease

7See PAARP LIPRALE THC (AUALA)E “Pavat ZAALTTS yESSIW eAM APE” T h&0 007 TC - ehrivt 2004
9.9°: 2% >mT: $2 3 &7C 87 7%, A9, &:C8+ hgdk 21-23::

%8 See Daniel, cited above at note 64.
% See article 1178 of the Civil Code, cited above at note 22.
70 See Mekasha, cited above at note 44, p.62.
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price of the land which is equal to the plot size which will be approved by the regular national
standard. Moreover, as to the size of the land which will be taken away based on the national
standard according to article 6 of the proclamation, even if there are properties attached on such
land, they should not be entitled to any compensation, because they have from the very
beginning undertook such construction illegally. Of course it is clearly provided under article
23(3) of the model regulation that no compensation shall be paid when property located on an
illegally occupied land is decided to be removed for various reasons and no substitute land will
be provided for such land.

Still others criticize the regularization process for making discrimination between illegal
possessors. It is said that the decision rewards illegal possessors whose possession goes with the
master plan of the city and penalizes those whose possession does not much with the same. The
latter ones are expected to leave the land with no compensation and only by a notice of seven
working days.”*This is however opposed based on the idea that it may open a door for
unnecessary relationship and corrupt practices between illegal possessors and government

officials to adjust the master plan of the city in line with the interest of illegal possessors.’

Moreover, it is said that if the government persists in regularizing illegal possessions, those
illegal possessors whose possession does not conform to the master plan of the city and thus their
possession is to be cleared should be paid commensurate compensation and be given a substitute
plot of land like the legal possessors.” However it is clearly provided under article 23(3) of the
model regulation that no compensation and substitute land will be provided when persons who
acquired possession of land illegally are decided to be displaced for various reasons.

The writer of this paper does not support the idea that those illegal possessors whose possession
is not found to be in conformity with the master plan of the urban centers should be paid with
commensurate compensation. Of course, | can say that the government should provide such
squatters whose possession is to be demolished because of the fact that it is not found to be
inconformity with the master plan of the urban centers with access to substitute housing or
facilitated purchase of condominium housing unit based on humanity and social justice because

"ICited above at note 5, article 26(4).
72 See Mekasha, cited above at note 44, p. 63.
73 H

Ibid.
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the fact that such people may not have any shelter after such possession is demolished should be
taken in to consideration. In addition to this, their settlement should not be demolished within a
short period of time until they get such alternative shelters. Moreover, considering the
inevitability of squatting for the future, the government should primarily work a lot for a change
in attitude towards squatting, squatters and squatter settlements. One such approach that has been
receiving considerable attention from various government and public authorities has been the
"enabling" approach, where instead of taking a confrontationist attitude, governments have
strived to create an enabling environment, under which people, using and generating their own

resources, could find unique local solutions for their housing and shelter problems.”

Regarding the time within which the regularization will be effected the proclamation provides
that “the regularization process to be undertaken by regions and city administration in
accordance with sub-article (4) of Article 6 shall only be effective within four years of the
coming into force of this Proclamation”.” This provision of the proclamation which provides a
four years period for regularizing illegal possessions is also criticized by many people by
alleging that further illegal possessions will be conducted even after the coming in to force of
this new proclamation for the coming four years. Because this provision does not make it clear
that illegal occupations carried out after the coming in to force of the proclamation will never be
regularized. As a result, it is said that this encourages further illegal possessions.

Thus, unless serious mechanism of control and follow up is designed this provision will bring
about extensive illegal land occupation. Of course it is disclosed through the media that the
process of land grabbing has been aggravated after the coming in to force of this proclamation,
especially this year. In fact the government is taking measures by demolishing illegally
constructed houses. However, the fear is that as there is no modern and effective way of urban
land administration and well disciplined public officials to make an effective follow-up, people
may conspire for occupying bare land to construct houses illegally and bring false testimonies

™ Hari Srinivas. Defining Squatter Settlements, (available at: http://www.gdrc.org/uem/define-squatter.html), last
visited on 12 September 2012.

7> Cited above at note 5, article 6(5).
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that the possessions are held before the enactment of the proclamation. As a result, this provision
may dictate government officials who implement the proclamation to corrupt practices.

Moreover, since this proclamation negatively affects the interest of squatters whose possessions
are not found to be acceptable in accordance with urban plans and parceling standard, such
people will continue to exert their maximum effort within the grace period provided for
regularization to make their possession legal even by paying a big amount of money as bribe and
by trying to influence the adjustment or preparation of the plan of the city in favor of them. This
dictates government officials whose task is related with this to be engaged in unnecessary and
corrupt practices.

Of course, the proclamation under article 35(1) (a) and (b) makes those acts crimes and
prescribes serious penalties. But this is not enough, because evidences may not be found to
penalize such acts. Thus there should be a system for identifying the legal possessions from the
illegal ones. Unless such system is created the system of good governance that the law strives to

ensure will be at stake.

2.2.3. Leasehold Permit of Urban Land

Urban land lease holding is to be granted if the request is in conformity with the land use pattern
of the urban center and after carrying out a competitive public tendering. The proclamation
provides that an urban land shall be permitted to be held by leasehold: 1/ if its use is in
conformity with the urban plan guidelines or, if the urban center does not have such guidelines,
as per the regulations issued by the region or the city administration; and 2/ through the modality

of tender or allotment.’®

The new proclamation recognizes lease holding system as the only way for one to get land in the
urban area. The first criteria for one to obtain land in urban area is that the use of the land should
be in conformity with the urban plan guidelines or, if the urban center does not have such
guidelines, as per the regulations issued by the region or the city administration. As to the modes
of land acquisition, previously, as mentioned by the federal and state lease laws, there were four

% 1d., article 7.
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means of urban land acquisition: auction, negotiation, assignment and lot.”” Now, since most of
them failed to collect proper fees due to personal connections or corruption, the law recognizes
tender and allotment as the only two basic means of leasehold right transfer from government to
citizens.”® Thus in principle, land needed for any purpose will be transferred by tender and
bidders will use the minimum lease price of the area as a base to offer their price.

However, exceptionally, urban land may be given by allotment to selected areas of paramount
importance to society such as government offices, religious institutions, public residential
housing programs, diplomatic missions depending on the decisions of the cabinet of the
concerned region or the city administration.”® Moreover, a person who is displaced from his

house as a result of urban renewal shall get a substitute land by allotment.

2.2.4. Tender
2.2.4.1. Urban Land Prepared for Tender

As per the new proclamation, urban land lease holding is granted through public bid. It is
provided under article 8 of the same that the ‘appropriate body’ which is also called ‘the
concerned body’ under article 2(4) of the draft model regulation shall ascertain that:

1/ Prior to advertizing urban lands prepared for tender, the lands: a) Are free from legal claims of
any party; b) Are prepared in conformity with the urban plan; ¢) Have access to basic
infrastructure; d) Are parceled, delineated, and assigned with unique parcel identification
numbers; e) Have site plans and fulfill other necessary preconditions; and

2/ The tender process is implemented in a manner that secures the appropriate price of the land
following the rules of transparency and accountability.

The preconditions are intended to enable the lease holders to start construction directly after
obtaining land.® It was stated by honorable Ato Girma Seifu during the parliamentary discussion

for the adoption of this proclamation that as it is common to see people who obtain land facing

7 See article 4 of the Re-enactment of Urban Lands Lease Holding Proclamation, cited above at note 6.
"8 Cited above at note 5, article 7(2).

Id., article 12(1).

8 Cited above at note 27, page 4.
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many ups and downs because of the absence of such preconditions such as water, electric power
etc., there should be a mechanism by which those employees of the government who allow land
without fulfilling such preconditions be responsible and penalized.®* But what if the appropriate
body fails to fulfill such pre-conditions? What will be the remedy available to the lease holder
who obtained land without the fulfililment of such pre conditions? One may say that the
appropriate body will be responsible as provided under article 35 of the proclamation, but as to
the remedies available to the lessee nothing is mentioned under the proclamation. Of course one

can say that the lessee should have assured the fulfillment of such pre-conditions in advance.

It was stated before that most towns of Ethiopia suffer from land market distortions caused by
poor land development and management policies including poor planning, slow provision of
infrastructure and services, poor land information systems and slow land transaction procedures.
But if the land registration system develops in such a way that it clarifies lease rights, it
minimizes disputes and enables the government to use the land in its maximum economic use.
Formerly, while the municipalities encourage and push investors to undertake development, they
neglect the crucial role of infrastructure that should proceed in parallel with the construction
work. But in contrast to the former lease holding proclamations, the above listed preconditions
are new and it is believed that they will help a lot in urban land administration. For instance, if
all lands prepared for tender have access to basic infrastructure the former problem which was
impeding construction will be solved. Thus if this provision is put in to practice, it is a very good
improvement on the part of the government. However experience tells us that conducting these
activities takes a long time for the government as they need huge investment. As a result delays
in the supply of land may happen until such preconditions are fulfilled or if the government
continues to permit land as used before without adjusting such preconditions, this provision may

remain being impractical.

Moreover, some questions that are worthy of raising at this juncture are; why aren’t these

preconditions provided in the case of land to be permitted by allotment as per article 12? Does it

8 Cited above at note 36, p.27.

82 Belachew Yirsaw, Urban Land Lease Policy of Ethiopia, Case study on Addis Ababa and Lease towns of the
Ambhara National Regional state, (available at:
http://www.fig.net/pub/fig2010/papers/ts09a%5Cts09a_alemu_4006.pdf), last visited on 3 June 2012.
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mean that the government does not have the obligation to fulfill such preconditions in such
cases? Doesn’t the absence of such preconditions expose those who take land by allotment to
delays in commencement and completion of construction thereby to the subsequent serious

consequences?

Some people say that the municipality usually focuses on land for tender and land is usually
permitted by allotment in the peripheral parts of the cities where there are no sufficient
infrastructural facilities. The fact that the above preconditions are not provided under the
proclamation in the case of land to be permitted by allotment may aggravate the problem. This in
turn exposes such people to the harsh consequences of failure to commence and complete
construction provided under articles 22 and 23 of the proclamation which finally will have a

negative bearing on the right to shelter of such individuals.®

2.2.4.2. Information Relating to Urban Lands Prepared for Tender
The information relating to urban land prepared for tender shall contain the land grade, the lease
benchmark price and other detailed relevant data. Where the urban land prepared for tender
requires a special development program and implementation action plan and such development

program and action plan shall be included in the information.®*

2.2.4.3. Publicity of Urban Land Tender Plans

As per article 10 of the new proclamation the appropriate bodies shall: a) based on the demand
for urban land and development priorities, publicize their annual plans indicating the quantity of
urban land to be presented for tender; and b) make the information relating to urban lands
prepared for tender easily accessible to the public. The appropriate bodies shall also be
responsible for ensuring the timely supply of urban land in accordance with the plans publicized

as mentioned above.

8 See 1007 ocei “ym—1A MBTA yliZ xé< 1§ g}—" TERER? F4i 1547 2004 Phh@ W $o
17 ¢c 14 hg&k 48-49:: (Translation by the author).
8 Cited above at note 5, article 9(1 and 2).
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2.2.4.4. Tender Process

The proclamation under article 11 provides that the appropriate body shall advertize lease tender
and forthwith put bid documents on sale. The sale of bid documents shall be in a manner
accessible to anyone willing to bid; provided, however, that no single bidder may be allowed to
buy more than one bid document for the same plot. The amount of bid bond shall be determined
by regulations of regions and city administrations; provided, however, that it may not be less

than five percent of the land lease benchmark price.

A bid shall be cancelled if less than three bidders participate in the first round of tender.
However, land may be assigned, through tender process, even to a sole bidder where his project
is designed for higher education institutions, hospitals, health research institutions, four stars and
above hotels and mega real estate developments and where his capability to implement the
development project is verified by the relevant body.* This is what is provided as a ‘special
tender’ under article 10(3) of the draft model regulation. The main reason stated for allowing this
is that the government wants to give special emphasis for those who are willing to invest a large
amount of money.® But in the case of a sole bidder my suspicion is that it might easily be abused
by the relevant body and may expose officials to unnecessary negotiations and corrupt practices
with the sole bidder, unless there are clear procedures and checking mechanisms regarding this
bidding. Of course it is provided under article 10(3) of the draft model regulation that the details
of this tender will be provided by a directive. Therefore, the directive may avoid the above

mentioned doubts.

The proclamation also states that the highest bidder shall be declared a winner on the basis of his
bid price and the amount of advance payment he offers. However, there are people who argue
that priority should not be given for those who can make large percent of down payment out of
the total lease payment or for those who can make the total amount of the lease price at the
signing of the lease contract.®” This is due to the fact that even though such payment arrangement

will increase government revenue at the moment, encouraging large percent or full payment of

8 Cited above at note 5, article 11(8)

8 Cited above at note 27, page 5.

87 Zelalem Yirga: Land Lease: A source of municipal revenue; (available at:
http://www.thereporterethiopia.com/Politics-and-Law/land-lease-a-sources-of-municipal-revenue.html), last visited
on 8 August 2012.
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the lease price at the beginning contradicts with the objective of the retention of land in public
ownership; an ownership which is meant to have the increase in land value accrue to the
community.®® Once the large down payment or full payment is done, it has to be clear that small
or no other payment is expected from the lessee until the contract expires. It is said that one-time
payments may create a very uneven revenue stream for the government and is not sustainable in
long-run, because land for lease is limited and after most of it is allocated for long term leases,
this source of revenue will dry up. Thus, although for initial investment, a huge amount of
money is required, the main objective of public land lease system is not to produce an immediate
financial return for the municipality but to capture increasing land values through a periodic rise
in ground rents.®® Therefore, such people propose that a winner should be determined on the
basis of the amount of bid price s/he offers and not based on the amount of the down payment he

offers.

When | asked an interviewee at the Addis Ababa City Administration Municipality as to why
large amount of down payment is encouraged by adding the criticisms forwarded against it, he
responded that it is business. It means the discount is made taking in to account the value and
importance of the money collected in this way.

Regarding the calculation of the offer, according to article 15(1) of the draft model regulation
and the information | gathered from the Addis Ababa City Administration Municipality,
currently, 80% is given to bid price and the remaining 20% for the amount of down payment to
determine a winner in public tendering.To this end, Article 15(2) of the draft model regulation
provides that if all the bidders score the same result out of 100% on the amount of lease price
they offered and the obligations they assumed and if there is only one female bidder among
them, she will get the priority. Moreover, the cumulative reading of articles 15(3) and 17(3) of
the model regulation tell us that a bidder of a specific land who scored the highest result out of
100% in all the criteria will be declared a winner. However, if the first winner fails to sign the
contract of lease by effecting the down payment and fulfilling the necessary preconditions within
10 working days starting from the disclosure of the result of the tender through the appropriate

8 Ibid.
8 Ibid.
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way, the 2" winner has the right to take the land by making the payments s/he offered during the
tender. But, the tender will be canceled if the 2" bidder is not willing to take over the land as
mentioned above. Why isn’t the 3" winner entitled to take over the land in case the 2" winner
fails to do so? Of course this may be made based on the relative advantage that the government
wants to get out of the tender. But it would have been fair to entitle the 3" bidder to take over the

land, especially if what s/he offered is very much nearer to the 2" winner.

Generally the government is currently trying to drive a good amount of revenue which subsidizes
the small amount of money received in the form of tax for facilitating development works by
encouraging people to make more down payments. Of course, it is not only the down payment
that is taken in to account during the tender process, but also the winner should be the one who
offered a good amount of bid price as mentioned before. Thus the government is making the best
out of the two cumulative requirements. Of course one may say that this system discourages
bidders to offer a good bid price and encourages them only to make large amount of down
payment out of the proposed lease price. This in turn is determined by the demand for urban land
and the ability to pay of the bidders.

Another criticism forwarded against this tender process is based on the idea that the lease
procedures should also grant land for at least the 2nd and 3rd highest bidder. However, in my
understanding, there is no problem of doing with the existing tender. Because the 2nd and 3rd
bidder competes for specific land in which they failed to win. Thus so far as there are continuing
tenders they can participate and win. Of course this is all about competition and having the
objective to give land market value, how could the government grant land for the 2nd and 3rd
bidder in which there is no competition for it?

2.2.5. Allotment of Urban Land

The new proclamation provides that allotment of urban lands upon decisions of the cabinet of the
concerned region or the city administration shall be permitted for institutions such as office
premises of budgetary government entities; social service institutions run by government or
charitable organizations; public residential housing construction programs and government

approved self help housing constructions; places of worship of religious organizations;
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manufacturing industries; use of embassies and international organizations as per agreements
entered into with the government; projects having special national significance and considered
by the president of the region or the mayor of the city administration and referred to the
cabinet.®® However, honorable Ato Girma Seifu stated that the municipalities do not give good
attention to the allotment of enough land for institutions such as elementary and high schools and
health centers as a result such institutions cannot properly conduct their functions and proposed
that there should be a time restriction within which the application to obtain land made by such
institutions should be given response to minimize delays.”* He added that political organizations
should also be entitled to obtain land for their office through allotment.

The proclamation also provides that the budgetary government entity or the religious institution
provided with urban land by allotment in this regard shall not pay lease but an amount equivalent
to the compensation paid in the course of clearing the land.?? The remaining ones will pay lease
but will not be expected to take part in public tendering. But whether the lease price to be paid in
this case is based on the tender price of the area or the bench mark lease price is not expressly
stated under the proclamation. Officials from the MoUDC state that the payment will be decided
by the regulations to be issued by the regions and city administrations.®* Of course, those

institutions were even formerly granted urban land for free.%*

But one important issue that should be raised in connection with this is the case of projects
having special national significance. How are such projects selected and what protection
mechanisms are there for government officials not to abuse their power? The proclamation does
not answer this. Ato Gebeyehu Belay stated that these types of projects are not different from
what is provided in the case of public interest, but it seems that this is made to give the cabinet
special power which in turn opens a door for non transparent and corrupt practices.® Thus it is
likely that this can be abused. This may put the principle of accountability and transparency
which is taken as fundamental under article 4(2) of the same proclamation in danger. Of course,

% Cited above at note 5, article 12(1).

°! Cited above at note 36, p.27.

%2 1d., article 20(7) and cited above at note 16, page 8.

% Cited above at note 32, p.8.

% See article 8(2) of proclamation No.272/2002, cited above at note 6.
%See Gebeyehu, cited above at note 49.
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as to the details of such projects article 21(2) of the model regulation provides that it will be
provided by a directive which will be issued for the implementation of the same. Thus, the
doubts should at least be adequately clarified under the directives.

On the other hand the draft model regulation under article 2(13) provides that special tendering
will be used to permit urban land for projects having special national significance. This is a clear
amendment of what is provided under article 12(1g) of the proclamation, because it is already
provided under the proclamation that such projects will be entertained by allotment, not by
tendering.®® Thus what is provided under the regulation in this regard should be corrected.

Concerning persons displaced due to urban renewal, article 12 (2) of the proclamation provides
that such persons will be entitled to allotment of a substitute plot of land. But is this substitute
land to be granted as lease holding or permit holding? Even if this is not clearly provided under
the proclamation, it was indicated in the preface as a short explanation of the draft of the same
proclamation submitted from the MoUDC to the House of Peoples Representatives that such
substitute plot of land is to be allotted not based on lease holding but as old possession to
minimize the burden that might be imposed on such displaced persons.®” The reason stated by
officials in the MoUDC for failure to clearly state under the proclamation whether a person
displaced from his old possession due to urban renewal will pay lease and the status of the
holding is that it is customary that such displaced persons are permitted a substitute land based

on the permit system.*®

Moreover, the aforementioned provision, i.e. article 12 (2) seems to be referring to any person.
However, some additions are made under the draft model regulation. It is clearly provided under
article 23(1-3) of the draft model regulation that it is only lawful old possessors and lease
holders who are displaced due to urban renewal program who will be entitled to a proportionate
substitute plot of land. It is also provided under sub-article 3 of article 23 of the same regulation
that when a possessor who obtained such status illegally is displaced for any reason, no
compensation will be paid for the property on the land and no substitute land will be provided.

% See article 2(10) of the new lease holding proclamation, cited above at note 5.
°7 Cited above at note 27, page 5.
% Cited above at note 32, p. 9.
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Moreover, it is also mentioned under article 23(7) of the model regulation that farmers who are
displaced due to urban development will in addition to the compensation to the property on the
land which will be determined based on the relevant law, be provided with a substitute
proportionate land as an old possession within the urban center based on the directive issued by

the region or city administration.

Thus under the model regulation in addition to the totally new additions such as the case of
illegal possessors and farmers mentioned above, some terms of the provision of the proclamation
are changed or some other terms are added. For instance, the phrase ‘any person’ is changed by
‘lawful possessor’ and the term ‘proportionate’ is added before the term ‘substitute’. But is it
proper to make new changes on a proclamation through a regulation issued to implement the
same? | do not think so and the better way is to amend the proclamation itself.

The new lease proclamation also provides that a lawful tenant of government or kebele owned
residential house in a region or Dire Dawa is entitled to allotment of residential plot of land at
bench mark lease price if displaced due to urban renewal program and could not be provided
with access to substitute housing; provided, however that he shall deposit money, as determined
by the appropriate body, in a blocked bank account to show his financial position, while a lawful
tenant of government or kebele owned residential house in Addis Ababa is entitled for facilitated
purchase of condominium housing unit if displaced due to urban renewal program.®® The main
reason stated for this is that in addition to the fact that enabling those citizens to get residential
house is part of the development program, it is believed that this will promote the support of

urban residents in the urban redevelopment program.'®

However, the alternative of providing residential plot of land at bench mark lease price that was
given to a lawful tenant of government or kebele owned residential house in a region or Dire
Dawa if displaced in case of urban renewal is omitted under article 23(4 and 5) of the draft
model regulation. Under the above mentioned provisions of the regulation it is only a lawful
tenant of government or kebele owned residential house in a town where there is no
condominium housing program that will be entitled to get a residential plot of land at bench mark

lease price. Thus, some changes are made to article 12(3) of the proclamation by the above

% Cited above at note 5, article 12(2-4).
190 Cited above at note 27, page 5.
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mentioned provisions of the draft model regulation. But it is not clear why the government is not

willing to properly make such changes on the proclamation itself.

The proclamation under 12(5) also provides that “a lawful tenant of government or kebele owned
business house shall be accommodated as per the decision of the concerned region or city
administration if displaced due to urban renewal program.” This was opposed by Honorable Ato
Girma Seifu during the discussion for the adoption of the same based on the ground that such
people should be given the priority to develop the land and this should be clearly provided by the
proclamation otherwise city administrations and regions may deny such tax payers the
opportunity to get land through allotment.’* In response to this, under article 23(6) of the draft
model regulation it is provided that such tenants of the government can if they have the need to
construct a building in cooperation with each other according to the plan of the city be provided
with the land required for such construction based on the necessary investigation and subsequent
decision of the concerned region or city administration at a bench mark lease price the size of
which will be:

> 25 square meters for each in 1% level cities,

> 75 square meters for each in 2™ level cities,

» 150 square meters for each in 3rd level cities.

However, it is provided under the same provision that if the total size indicated in the plan is
more than what is allowed for each member as provided above, the remaining land can be
allotted to the members based on the highest bid price of the area.

In this case, while the proclamation leaves the decision as to how such tenants of the government
will be entertained to the concerned region or city administration, the regulation on the other
hand, clearly provides the way how such tenants will be entertained as well as the size of the
land they will be provided. Of course the regulation in this regard has made a good favor to such
tenants of the government. But this change should have been made on the proclamation itself so

that its effect will be strong.

191 Cited above at note 36, p.28.
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It is customary that if a person is displaced from his/her possession due to urban renewal
program, such person will be provided with a substitute plot of land in addition to compensation
for the properties attached to the land.'* However, in the case of a lawful tenants of government
or kebele owned residential house, as the land as well as the house is not owned by the tenants,
the only option that the law gives is providing such persons with access to substitute housing
such as a facilitated purchase of condominium housing for those who are found in towns where
condominium housing program is undergoing and allotment of residential plot of land at bench
mark lease price for those who live in towns where condominium housing program is not
undergoing, provided however that the latter shall deposit money, as determined by the
appropriate body, in a blocked bank account to show their financial position.

But the first issue that | want to raise in relation to this is: what is the fate of such lawful tenants
of the government or kebele owned residential house, in case they couldn’t be provided with
access to substitute housing immediately at the time of eviction and do not have the capacity to
deposit money in a blocked bank account as determined by the appropriate body? Isn’t a lawful
tenant of government or kebele owned residential house entitled to displacement compensation
as provided by proclamation no.455/2005?

Article 8(4b) of proclamation no0.455/2005 provides that “an urban land holder whose land
holding has been expropriated shall be paid a displacement compensation equivalent to the
estimated annual rent of the demolished dwelling house or be allowed to reside, free of
charge, for one year in a comparable dwelling house owned by the urban administration”.

Doesn’t this provision concern lawful tenant of government or kebele owned residential house?
Especially, in case they couldn’t be provided with access to substitute housing immediately and
do not have the capacity to deposit money in a blocked bank account as determined by the
appropriate body as mentioned before?

Some people say that such tenants were from the very beginning mere tenants of the government,
like tenants of a private landlord. They have for that matter benefited a lot from that house while

192 Cited above at note 5, article 26(1-3) and 25(1/b).
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they were living there for a much lower rent in contrast to that of the private houses. Thus, let
alone in cases where the land is wanted for public interest like in the case of urban renewal, the
government has even the right to evict them at any time. At this time they deserve no
displacement compensation as no expropriation has taken place. Even it is said that this new
lease holding proclamation has incorporated a very good and progressive provision which give
such tenants an opportunity to a substitute government house or facilitated purchase of
condominium.’®® But in the writer’s view even if not legally, for the purpose of social justice,
displacement compensation should also apply to such people. Take for instance the case of
tenants of the government who have no any capacity to afford for the rent of private houses,
should they be subjected to street life in the absence of an alternative government house?

2.2.6. Request for Urban Land Allotment
The new proclamation also declares that a request for urban land lease holding through allotment

shall be accompanied by:**

a/ support letter from the supervising authority of the requesting
institution or from pertinent sectoral bodies; b/ detailed study of the project to be implemented at

the requested site; and c/ evidence showing the budget allocated for implementing the project.

2.2.7. Urban Land Lease Price

It is provided under the new proclamation that every plot of urban land shall have a benchmark
lease price and the valuation method shall be determined on the basis of the objective conditions
of each urban center in accordance with regulations issued by the respective regions and city
administrations. Moreover, a price map shall be prepared based on the bench mark prices of
different locations computed as mentioned above and the benchmark lease price shall be updated

at least every two years to reflect current conditions.®

However, there are people who say that there should be a mechanism that reserves

municipality’s right to benefit from increase in land values and claim substantial proportion of

193 Interview with Ato Muradu Abdo, Lecturer at law, Addis Ababa University, on 20 November 2012.
104 Cited above at note 5, article 13.
195 1d., article 14(1-3).
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108 As a matter of fact, the

future increments in the capital value of land at the end of the contract.
recently enacted proclamation no. 721/2011 tried to address problems related to change in land
market value. For instance, as mentioned above, this proclamation clearly stated that the
benchmark lease price shall be updated at least every two years to reflect market conditions.
Thus, the government has planned to update the benchmark lease price every two years to reflect

market conditions.

2.2.8. Grace Period

The new lease holding proclamation under article 15 provides that any person who is permitted
urban land lease holding may be allowed grace period depending on the type of the intended
development or service the details of which shall be determined by regulations to be issued by
the regions and city administrations. The grace period shall commence from the date of the
conclusion of the lease contract and may not last beyond the date of completion of construction.
It is also provided that any lessee should commence construction within the period specified in
the lease contract. However, the period of commencement of construction may be extended
depending on the complexity of the construction and in accordance with regulations to be issued
by the concerned region or city administration.’®” Of course this is clearly provided under article
34(3 and 4) of the draft model regulation that an extension of 6 months for small, 9 months for
medium and 12 months for large scale construction projects can be given only once by the body

in charge of granting construction permit.

The time limit for completion of construction is also given as a) up to 24 months for small
construction projects; b) up to 36 months for medium construction projects; ¢) up to 48 months
for large construction projects.'® The period of completion of construction may also be extended
depending on the complexity of the construction and in accordance with regulations to be issued

by regions or city administrations; provided, however, that the total completion period may not

106 Zelalem yrga, Pros, cons of the litigious land lease proclamation, (available at:
http://www.thereporterethiopia.com/Opinion/pros-cons-of-the-litigious-land-lease-proclamation.html), (2011), last
visited on 8 August 2012.

197 Cited above at note 5, article 22(1 and 2).
198 1d., article 23(2).
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exceed: a) two years and six months for small construction projects; b) four years for medium

construction projects; c) five years for large construction projects.'%°

As we can understand from the above discussion the period of grace for commencement of
construction is 6 months for small, 9 months for medium and 12 months for large scale
construction projects respectively and the maximum period of grace for completion of
construction is six months for small construction projects and one year for medium and large
construction projects. But shouldn’t a period of grace be dependent on the situation? What if a
lessee confronts force majeure? Thus, the fact that a maximum period of grace is provided both
for commencement and completion of construction by the proclamation and the model
regulation does not take in to account at least the case of force majeure and is therefore in my

view unfair.

2.3. ADMINISTRATION OF URBAN LAND LEASEHOLDINGS

2.3.1. The contract of lease

The relationship between the lessor and the lessee begins after the winner in bidding is identified
or one takes the land through lot, and when the two parties sign the contract of lease. Unlike the
lease proclamation, the draft model regulation under article 25 provides that “without prejudice
to the provisions of the proclamation and this regulation, a contract of lease will be governed by
the rules of the Civil Code governing administrative contracts.” Thus, a contract of lease is
categorized under administrative contracts and hence the provisions of the civil code starting
from article 3131 and following will also be applicable to a contract of lease depending on the
circumstances. Of course, in the writer’s view this should have been provided under the lease
proclamation itself.

The lease contract includes the construction start-up time, completion time, payment schedule,
grace period, rights and obligations of the parties as well as other appropriate details.**® But why
is the period of lease not indicated under the lease contract? But as it says ‘other appropriate

10914, article 23(4).
1014, article 16(2).
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details’ it might be included here. Of course, the fact that the lease period will be included in the
lease certificate is stated under the proclamation.™**

It is stated above that the period for the beginning and completion of construction is included in
the lease contract and the definition for beginning and completion of construction under the
proclamation is not as we usually know.'*? But how do we exactly know the time for the
beginning and completion of construction during the signing of the contract of lease without
having a clear design and plan? It is obvious that when the land is made ready for tender the
bidder will not come having prepared the design and plan of the building s/he intends to build.
Construction begins after the preparation and ratification of the plan of the building when a
construction permit is given by the appropriate body. It is also stated under article 23(2) of the
proclamation that the time taken for completion of construction depends on the complexity of the
construction. Thus how do we put the time for the beginning of the construction without
knowing the type of construction that will be made? Is the type of construction that will be
undertaken on the land prepared for tender determined in advance? After all who determines the
type and design of the construction that will be undertaken on a certain land?

Of course as to the time of commencement of construction, even if it is not provided under the
lease proclamation, article 34(1) of the draft model regulation provides that a lessee should
commence construction starting from the date when he took the construction permit within
the period of commencement of construction provided for the intended project. Moreover, it is
stated under Article 34(5) of the same that the lease holder should submit the required design and
obtain construction permit within 3 months for small, 6 months for medium and 9 months for

large scale construction projects. But shouldn’t this be provided under the proclamation itself?

Moreover, regarding delays that might happen in handing over of the land to the lessee, it is
stated under article 26(3) of the draft model regulation that “if delays occur in taking over of the
land because of reasons that are attributable to the concerned government office, the contract will
be renewed and the period of grace, time for commencement and completion of construction as

well as the payment period will be decided again.” Thus what remains is the delay that might

11 d., article 17(2.9).
112 See article 2(14) of proclamation No.721/2011, cited above at note 5 for the meaning of commencement of
construction.
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occur until the design and plan of the required building is prepared. Of course some of the
solutions provided to this problem by the model regulation are discussed under the part dealing

with commencement of construction.

What rights does this contract provide? Once if a person buys the lease right s/he has the right to
construct a building of different nature (residential, commercial, industrial) as per the agreement
and the master plan. Hence the right of use and enjoyment is one right conferred on the
leaseholder. Another right is that the lease right can be mortgaged to the extent of the lease down
payment; it can be inherited, provided that the beneficiary’s rights are limited by the period of
the lease term. Finally, the lease right can be sold or exchanged to any person.*™® A detailed
discussion of these rights is made under the section ‘transferring and pledging of leasehold

right’.

Is there any difference between the rights of a leaseholder and a freeholder? Concerning this
point, Farvacque and Mc Auslan give interesting explanation: “Essentially, the crux of the legal
difference between freehold and leasehold is that the freeholder (private owner) is bound by the
laws of the land and nothing else. Whereas the leaseholder is bound, in addition, by the terms of
the lease laid down by the landlord. The leaseholder is then less free and restricted in his or her
use of land than is the freeholder.”***

Of course even private ownership does not give an absolute right; it is subject to different
limitations, such as town plan, public interest, environment, etc. The clear difference between the
private ownership of land and the leasehold right is the time element, in that the latter is limited
by time as it is discussed under the section dealing with period of lease. The limitation in time
may create a sort of insecurity on the lessee and as a result inhibits the lessee from making
further long lasting investments. On the other hand it is said that in the case of these lease
agreements permitted for a long time, such as 99 or 70 years, people may not be inhibited from

making additional investments.

113 See article 24 of the new lease holding proclamation no.721/2011, cited above at note 5.
114 See Daniel W/Gebriel and Melkamu Belachew (2008), Land Law Teaching Material, Prepared under the
Sponsorship of the Justice and Legal System Research Institute, p.92.
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2.3.2. Lease Holding Certificate
Once a person gets land by auction or allotment s/he is entitled to get leasehold title deed or
leasehold certificate that proves the lessee’s rights to the land and such certificate includes
particulars like full name of the lessee including grand father’s name, size and location of the
plot, the type of service, land grade and plot number, the total lease amount and down payment,
the amount of the annual lease payment and the time of the final lease payment to be effected

and the lease period.'*®

2.3.3. Period of Lease
Land lease enjoyment right is limited in time and the duration of the lease varies depending on
the level of urban development and sector of development activity or the type of service. That is
how lease is different from private ownership. Currently in Ethiopia unlike rural land, most
urban land is granted to urban dwellers and investors on the basis of time restriction and use
rights are provided for a specific period obtained from the landowner who shall be the state

through ground rent payment. Hence, the duration of the lease period might be a critical issue.

Article 18 of the new lease holding proclamation provides different lease periods ranging from 5

years for short-term economic and social activities**°

to 99 years for residential housing based on
different types of ground leases. Moreover, unlike this proclamation, the model regulation under
article 47 provides that the period of lease for development activities or services which are not
clearly provided by the lease proclamation will be decided by the regional or city administration

cabinet.

The new lease holding proclamation*” has made the following amendments related to the period
of lease from the previous lease proclamation no. 272/2002:
» For industry in Addis Ababa which was previously 60 years is now made 70 years;

11> Cited above at note 5, article 17.

16The list of types of short-term economic and social activities is provided under article 24(1) of the draft model
regulation, cited above at note 18. It is also provided under sub-2 of the same article of the same regulation that the
appropriate body can reclaim such land when it is needed for development activity without paying any
compensation.

7 Cited above at note 5, article 18.
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» For trade and others in Addis Ababa which was previously 50 years is now increased to
60 years.
Now the next logical question is what will happen after the expiry of the period of the lease
agreement? Should the lease contract be renewed or terminated? What will happen to the
improvements made to the land? These and other issues are dealt with under the following
section.

2.3.4. Renewal of Period of Lease

The renewal of contract should also be taken in to account, in connection with the lease duration.
Under article 19 of the new lease proclamation the period of lease may be renewed upon its
expiry on the basis of the prevailing bench mark lease price and other requirements; provided,
however, that the lessee may not be entitled to compensation where the lease period could not be
renewed. It must be noted that if the contract is to be renewed, the terms of agreement especially
the rent and manner of payment as well as other conditions shall be based on the prevailing
conditions. In other words, the renewed lease agreement may not contain similar particulars as
that of the expired one. The period of lease is to be renewed only if the lessee applies in writing
to the appropriate body within the earliest 10 to the latest 2 years before the expiry of the period
of lease. If the lessee fails to apply within the aforementioned time limit then the contract will

not be renewed.

After an application is made the appropriate body is expected to notify the applicant, in writing,
its decision within one year from the date of submission of the application, and where it fails to
communicate its decision within such period, it shall be deemed as though it has agreed to the
renewal request. In such case, the contract shall be renewed on the basis of the prevailing
benchmark lease price and for the period pertinent to the type of the service. Here the fact that
the application for renewal is made ten years before the expiry of the lease contract is good. But
the writer believes that it is fair to allow the lessee to make a first application at the beginning of
the ten years before the expiry of the lease contract and a second application two or three years
before the expiry of the same as ten years is too long and a decision made at the beginning of the

ten years can be reversed at the end for various reasons.
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It is also provided under article 19(4) of the same proclamation that the officer or employee who
has failed to respond will be held accountable for the adverse consequences of the renewal, if
any. The reason stated for this liability on the officer or employee is the failure to respond in this
case may create a condition in which the land can’t be used for better development activity**®,
because failure to respond amounts to an agreement to renew the lease contract. As a result the
officer might be subjected to the severe punishments stipulated under article 35(1/a.3) of the
proclamation in addition to the civil liability for the loss of the benefits that would have been

derived by the government.***

In the previous lease proclamations, the principle was that the lessee is legally entitled to renew
his contract at the end of the lease period, if there is no public demand for the land™?, but under
the new one such ground is not indicated. It is also stated that where the lease period is not
renewed the lessee shall hand over the land to the appropriate body by removing, within one
year, the property situated on the land. However, if the lease holder fails to remove such property
within the required period, the appropriate body is empowered to “take over the land together
with the property thereon without any payment, for this purpose the appropriate body is given
with the power to order the police where it finds it necessary for the enforcement of the
takeover.'* The possible problem or criticism that may be raised against such provision is that it
may create tenure insecurity and hysteria when the expiry date approaches. Actually, some
people may say; who knows that the current land administration system will work after 50 or 99
years? Having said this let’s now pose some important questions related with renewal of lease

contract.

Why isn’t renewal stated as a principle and the grounds for nonrenewal are not clearly provided
under the proclamation? Why isn’t the lessee compensated if the lease contract is not renewed?
What if the property has a good value and can be sold rather than demolishing? Is it fair to leave
the lease holder uncompensated? Some of these questions were raised in the discussion between

the House of Peoples Representatives Urban Development and Construction affairs standing

118 Cited above at note 27, page 8.

" Ipid.

120 See articles 7(3) and 7(1) of proclamations No. 80/1993 and No0.272/2002, cited above at notes 4 and 6
respectively.

121 See article 25(5 and 6) of proclamation no. 721/2011, cited above at note 5.
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committee and officials of the Ministry of Urban Development and Construction and the
response of the officials of the MoUDC indicates that the contract will be renewed unless there is
change in plan or the land is needed by the government for a better development activity, but no

compensation will be paid in case of non renewal.*??

Some people say that failing to pay compensation for the properties on the land is contrary to the
constitutional right to property of individuals, because the constitution provides that
commensurate compensation will be paid for the properties on the land when the land is needed
for public purposes.'?® Then how is the problem of lack of security on contract renewal solved?
What if the appropriate body refuses renewal unreasonably? Who is going to handle this
complaint of the aggrieved party? It is really unfair to leave the leaseholder uncompensated for
the properties on the land taking in to account the market value of such property. Moreover,
unlike in the case of termination of lease hold on account of public interest provided under article
25(1/b), the proclamation does not clearly indicate the reasons why the appropriate body may
refuse to renew the lease contract. This might give the appropriate body a wide discretion to
refuse renewal for unjustified reasons. Unlike this proclamation, the repealed lease holding
proclamation No0.272/2002 clearly provided that the lease contract may not be renewed only if

the land is wanted for public interest.**

Many people state the fact that no reason is stated under the proclamation for refusing renewal of
lease contract and no compensation is paid to the lease holder during non renewal increases
individuals’ sense of tenure insecurity on their holdings because they are not sure whether their
buildings will be transferred to their children and grand children.** So why should people make
big investments and purchase real estate? It is added that this encourages corrupt and rent
seeking behaviour of government officials and brings about government capitalism. It is also

mentioned that this discourages investment.

122 Cited above at note 32, p. 13.

123 See Gebeyehu, cited above at note 49.

124 Cited above at note 32, article 7.

1% See gt Hheet “PAH APE. AU 44T ASP 1RAT PAPD: AISLUTITERERT Juipr 22 47 2004 Chch
At 8 17 €7C 14 hg& 50-51:: (Translation by the author).
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Moreover, the new proclamation does not provide mechanisms by which complaints in this
regard can be handled. Thus the proclamation should be amended in a way it can give answers to
the above mentioned problems.

However, unlike the lease proclamation, the model regulation under article 48(2) provides cases
where a contract of lease may not be renewed. Those are whenever:

+ There is a change in structural plan,

4+ The land is needed for public interest and,

+ It is impossible to change the former development activity to the development level that

the land requires.

These grounds of refusal were also provided in the short explanation attached as a preface with
the draft for the new lease holding proclamation submitted by the MoUDC to the House of
peoples’ representatives.’?® However, in addition to the fact that those ideas are not incorporated
under the proclamation itself, almost all of the above listed grounds are not clear and hence they
are susceptible to abuse. For instance, when do we say that there is a change in structural plan?
What if the lessee can undertake the development activity according to such change? When do
we say that there is public interest? When do we say that it is impossible to change the former
development activity to the development level that the land requires? No clear explanation is
given by the law regarding these issues at hand and such grounds are rather designed in a way
that they can be abused by public authorities.

People may build residential houses; commercial, industrial and so on buildings on the ground,
and it would be unjust and unfair if the government is going to take back the land together with
the property on it just to sale it to another person. This would create insecurity upon lease holders
which would again discourage them from making additional investments on the land they leased.
The consequence of lack of security on contract renewal is that when the lease contract is
approaching to expire, landholders will stop investing in the maintenance and improvement of
the land and the structure on it so that the price of the land falls down. It is also categorically
against the interest of the state for demolishing and reconstructing of structures is expensive one.

126 Cited above at note 27, page 5.
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Secondly, people will not build durable buildings for fear of losing them or they would not like

to lease the land rather they prefer other mechanisms to get land.*?’

Thus one solution to this problem would be allowing or prioritizing lease holders to take the
initiative to develop the land individually or in joint venture according to the new land use by
providing access to credit and allowing them to collateralize the land rather than confiscating it
saying that it is done for public purpose.

2.3.5. Period of Payment

As per article 20 of the proclamation a person permitted urban land lease holding may be given a
period of lease payment taking into account the payback period of the investment. However, the
amount of down payment, to be determined in accordance with the prevailing factors of the
region or the city administration, may not be less than 10% of the total lease amount of the urban
land. Then the remaining balance of the lease amount shall be paid on the basis of equal annual
installments during the payment term. *? But unlike under this proclamation, the requirement of
advance payment under the repealed proclamation, applied only to urban land leased based on
auction or negotiation.’” Moreover this new proclamation under the aforementioned provision
provides that interest shall be paid on the remaining balance as per the prevailing interest rate on
loans offered by the Commercial Bank of Ethiopia and for this purpose the appropriate body
shall have the responsibility to follow up the current loan interest rate and to update the
applicable interest rate accordingly. In addition to this, it is provided that failure to pay the
annual payment in time as originally scheduled shall result in penalty fee equivalent to the rate of
penalty fee imposed by the Commercial Bank of Ethiopia on defaulting debtors.

It is said that the foremost advantage of public leasehold for lessees is the initial investment
capital needed for land development is smaller if private individuals lease rather than buy land.

This is especially advantageous for most domestic investors as they are not capable enough to

127See Daniel, cited above at note 64.

128 It is provided under article 30(3) of the draft model regulation supra at note 18, that after effecting the required
down payment, a lessee will be granted with a payment period of 60 years for residential purpose, 5 years for urban
agriculture and 40 years for others depending on the type of development activity or service.

129 See article 10(1/a,b,c) of proclamation No.272/2002, cited above at note 6.
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pay the whole land value at the beginning of the lease period. It is also stated that the main
objective of public land lease system is not to produce an immediate financial return for the
municipality but to capture increasing land values through a periodic rise in ground rents. Hence
one of the advantages of retaining land in public ownership is to have the increase in land values
accrue to the community at large calculation of the ground rent and therefore has a critical
bearing on the success or failure of this endeavour.** However, the practice tells us that the first-
time lease payment is decided entirely by the amount of down payment and grace period when
parties sign the contract between them and then annual payment is calculated. Then the lessee
can pay at once at the beginning™*, or periodically with bank compounded interest on the unpaid
portion as mentioned above. It is clear that once the full payment is made, no other payment is
expected from the lessee until the contract expires.

There are people who say that the amount of down payment is becoming a distress among the
people. It is suggested that the proposed minimum down payment which has currently increased
from (5%-10%)"%?, will discourage investors to come to the lease market and then inhibits to
achieve the goal of the lease policy; increasing government revenue from leased land. The
government officials on the other hand argue that recently there is a high demand of
infrastructure resulting from increasing demands of public goods. It is due to this that the state
primarily considers high payment at the beginning of lease contract as good solution to address
budget constraint.

The other flaw with the public concern is the principle of compound interest rate for the unpaid
portion. It is said that the unpaid part of the total lease value is de facto interpreted as a loan from
the government, subject to the interest. Such people propose that interest should not be paid on
the unpaid part of the lease.

The proclamation also provides that where a lessee with the exception of a budgetary
government entity or a religious institution granted urban land holding by allotment, has failed to

130 5ee Zelalem, cited above at note 106.

31 Article 30(2) of the model regulation, cited above at note 18, provides that paying the whole lease payment at
once is also possible.

132 See article 10(1/b) of proclamation No. 272/2002 and article 20(2) of proclamation No.721/2011 cited above at
notes 6 and 5 respectively.
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make payments within the specified time limit and accumulated arrears for three years, the
appropriate body shall have the power to seize and sale the property of the lessee to collect the
arrears.’® The budgetary government entity or the religious institution provided with urban land
by allotment in this regard shall pay an amount equivalent to the compensation paid in the course
of clearing the land.***

But isn’t the time given in this regard short? What if the failure to pay is due to force majeure?
This does not seem to be considered under the proclamation. But it would have been better if an
additional time extension is granted for such cases if there is a probability that the lessee will pay
after a reasonable time extension. Moreover, the proclamation in this regard does not make it
clear as to which property of the lessee is to be sold, how much of such property is to be sold,
how such property is to be sold, how the interest of third parties on the property to be sold is
treated, whether the appropriate body gives notice and where the grievances of the lessee relating
to the sale of the property in this regard can be submitted.

But, some of these problems seem to be solved under the draft model regulation. For instance,
even if it is not provided under the proclamation, the model regulation provides that the
appropriate body is duty bound to serve the lessee a written advance notice of 30 days to this
effect before claiming an income derived as a result of the unpaid lease or the properties to be

sold for the payment of the same.'®

Article 31(4) of the same regulation also states that the
property to be sold in this regard is only the property which is attached with the lease hold and
the sale will be conducted through tender. On top of this it is made clear under article 31(5) of
the same regulation that as far as the sale does not affect the administration of the property
concerned, the appropriate body can sale only a property which is enough for claiming the

unpaid part of the lease.

The fact that the appropriate body can claim this unpaid lease even from other persons who are
holding the above stated property of the lessee so far as such property is under the ownership of
the lessee at the time when the order to this effect is issued is also clearly mentioned under article
31(3 and 6) of the same regulation. For this purpose, it is provided under article 31(10) of the

133 Cited above at note 5, article 20(6). See also article 31(2) of the draft model regulation cited above at note 18,
which provides that a written warning notice will be provided to the lessee every year following failure to pay.
B34 1d., article 20(7).

135 See article 31(9) of the draft model regulation, cited above at note 18.
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regulation that any person holding the property of the lessee on which there is unpaid lease or
having any obligation to words the lessee has an obligation to hand over the property or
discharge his/her obligation when demanded by the institution in charge of collecting lease
payments. Otherwise such person will personally be responsible for the unpaid lease and the

expenses incurred in this case.

But what does the expression ‘any person having any obligation to the lessee...” refer to? It
seems that the payment can be claimed from any debtor of the lessee i.e. be the debt is related to
the property on the lease hold or another. If this is the case, even if it is mentioned above that the
property to be sold for the satisfaction of the unpaid lease is only the property which is attached
with the lease hold, the payment can be claimed from other sources of income of the lessee
become clear. Moreover, the fact that the appropriate body can seize an income derived as a
result of the unpaid lease is also stated under sub-article 9 of article 31 of the same regulation.
What does this income include? This income may for instance be the money collected from the
rent of the property attached with the lease hold. Of course normally a creditor can sell any
property of the debtor except those properties stated under article 404 of the civil procedure code
to secure payments. But it is not clearly provided in this case. Thus it is better to amend this law

to avoid unnecessary consequences.

Of course such persons holding the property of the lessee cannot be obliged to surrender the
property if such property is the subject of prior court injunction order, court execution order, or is
collateralized as per the relevant law.*®* In this way unlike the proclamation, the model
regulation tried to keep the interest of third parties such as banks. But out of these listed
conditions the interest of third parties is not protected.

Finally the model regulation under article 31(12 and 13) provides that the lessee whose property
is seized for the satisfaction of the unpaid lease can submit his/her complaints in writing as to the
execution to the committee of the mayor of the city which after investigating the issue will
render decision within a month. But what if the lessee is not satisfied by the decision of the
aforementioned committee? This is not clearly provided by the regulation. Of course one may
say that s/he can go to the regular court.

136 |d., article 31(10 &11).
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However, generally in this regard many doubts created by the legislature are clarified by the
executive. But it is better to make those changes under the proclamation itself and thus the
proclamation should be amended in a way it can clarify all the doubts created by its provisions as

mentioned above.
2.3.6. Utilization of Urban Land Lease holding

As provided under article 21 of the lease proclamation in principle a lessee of urban land is
expected to use the land for the prescribed purpose within the period of time stated in the lease
contract. For example, the lease holder cannot construct G+5 while he is allowed to construct
G+0 or G+4 building or he cannot utilize a building for a dwelling house while he is allowed to
use it for business.*®’ Failure to use the land for the prescribed purpose is one ground of
termination of the lease contract except for the reasons where the lessee ascertains that the land
has not been used for the intended purpose as a result of force majeure as provided under the
civil code, where the appropriate body may authorize time extension to compensate time lost due
to the force majeure situation.*® But, exceptionally, both the former and the current lease
proclamations entitle the lease holder to convert the use of the land up on the authorization of the
appropriate body which may be granted after an application to this effect is made by the lessee®
and when the appropriate body ascertains that it is in conformity with the land use plan of the
urban center. However, the new lease holding proclamation does not clarify doubts as to whether
the lease contract is to be amended when the lessee is allowed to convert the use of the land and
the period of lease applicable to the renewed use of land.

The model regulation has on the other hand dealt with the issue of utilization of urban land under
articles 38-40. Under those articles cases where change of utilization of land may be allowed,
cases where change of utilization of land cannot be made and cases where change of utilization
of land can be allowed in special circumstances are provided. Those issues are not totally dealt

under the proclamation.

Of course both the proclamation and the regulation provide that the appropriate body may
authorize the proposed land use where it ascertains that it is in conformity with the land use plan

373ee Mesganaw, cited above at note 55.
138 Cited above at note 5, articles 25(1a) & 25(2).
139 See articles 21(2) of proclamation No. 721/2011 and 12(2) of proclamation No.272/2002.

61



of the urban center.**® But should this be the right of the lessee or the power of the appropriate
body? The expression ‘may authorize’ seems that the appropriate body may or may not allow.
However, in the opinion of the writer, the appropriate body should allow so far as the proposed
change in the use of the land does not contradict with the land use plan of the urban center. Thus
it is appropriate to put it in a mandatory way. Otherwise, it narrows the rights of the lessee and
opens the door for corruption.

Moreover, article 38(3) of the model regulation provides that when a change in the use of the
land is allowed, the contract of lease will be signed according to the former contract. However, if
the lease period indicated in the former contract is longer than the new one the lease period will
be changed to the period provided for the new use of the land. But what will happen if the period
of lease provided for the new use of land is longer than the former one is not clearly provided not
only under the proclamation but also under the regulation.

In the writer’s view if the use of the land is changed the period of lease should be changed unless
the latter use has a similar period of lease with the former one. Thus as the renewed use of land
has its own period of lease that period of lease should be applicable for the new contract.
Otherwise if the contract is to be signed according to the former one even if the period provided
for the new use of the land is longer than that of the former it is unfair and hence should be
corrected. Unlike this it was provided under article 12(3) of Proclamation No. 272/2002 that if
the use of the land is changed, then the Period of lease, performance of payment and other
conditions shall be varied upon the conversion of the land use.

Regarding payment of lease it is provided under article 38(6) of the model regulation that if the
lease price payable for the new use of the land is less than the former one, the lessee will be
allowed to a change in the use of the land after paying a penalty fee of 3% out of the former lease
price. But why does the government want to make deductions in the form of penalties based on
different opportunities? Isn’t it the right of the lessee to change the use of the land? Is it because
of the fact that changes in the use of the land hurt the government that it imposes penalties? After

all do these penalties take in to account the capacity of most of lease holders? What is the basis

140 See articles 21(3) of proclamation No. 721/2011 and 38(1) of the model regulation, cited above at note 5 and 18
respectively.
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of calculation for this penalty? But the writer does not think that those penalties are fair and
hence should be corrected.

Concerning changes without authorization, it is provided under article 38(5) of the model
regulation that if the use of the land is found to be changed out of what is provided under the
provisions of this regulation, after a penalty of 3% based on the highest lease price of the area is
paid, if it is found to be in conformity with the plan, the change will be allowed and the lease
price will be adjusted with the changed use of the land and paid within the remaining payment
period. But what if the change does not conform to the plan? Does it mean that the penalty
remains effective even if no change is allowed? It is not clearly provided. Thus this should be
clarified under the regulations.

On top of that, it is stated under article 38(4) of the same regulation that if any change in the use
of land is made before the coming in to being of this regulation without the authorization of the
appropriate body it will be adjusted according to this law after paying 0.5% of the list of costs of
construction only if it is found to be acceptable according to the plan. But what if the change is
not found to be acceptable according to the plan? Does it mean that the penalty remains effective
even if no change is allowed? This is not also clearly provided. Thus this should be clarified
under the regulations.

However, the time limit within which the application to change the use of land should be
submitted is not stated both under the proclamation and the model regulation. In addition to this
nothing is mentioned about the time that will be wasted when the application for the change of
use of the land was processed and its consequences on the beginning and completion of
construction. Thus it is better to amend the proclamation in a way it gives proper solutions to
those problems.

2.3.7. Commencement of Construction
Under article 22(1) of the lease proclamation a lessee is duty bound to commence construction
within the period specified in the lease contract. The meaning of commencement of construction
is also provided under the proclamation and that may not be as we customarily know it.
Accordingly “construction start-up” means the construction of at least the foundation and

erection of reinforcement bars to cast columns of the permitted construction or building on the
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place.** «

Completion of foundation” on the other hand refers to the construction phase based on
the plan whereby the building site is dug, reinforcement concrete is filled in and its floor is
completed and erection of its first wall is started.*** Thus according to the new lease holding
proclamation it is when the above mentioned conditions are fulfilled that we say that
construction has commenced. So a slight deviation from what is provided above amounts to
failure to commence construction. Then what if a misunderstanding arises between the
appropriate body and the lessee as to whether construction is started? Who is competent to
determine this? The proclamation does not give clear answers to these questions. Of course one
may say that the parties will go to the regular courts. But the proclamation should have put ways

by which such differences can be solved administratively before they go to courts of law.

As to the time of commencement of construction, even if it is not provided under the lease
proclamation, article 34(1) of the draft model regulation provides that a lessee should commence
construction starting from the date when he took the construction permit within the period of
commencement of construction provided for the intended project.**® Thus according to this
regulation the time when the lease holder should begin construction is clearly provided. What is
the rationale behind putting a time limit for the commencement of construction? The possible
rationale behind this rule is to avoid unjustified delays in the construction activities to save

unnecessary economic wastages in relation to land.

But what if the lessee is late in taking the construction permit? Does it mean that even if the
lessee is late in taking the construction permit for whatever reason s/he will not be granted with
an additional time for commencement of construction? The lease proclamation provides that the
period of commencement of construction may be extended depending on the complexity of the
construction and in accordance with regulations to be issued by the concerned region or city
administration.*** In the same fashion, the draft model regulation under article 34(3 and 4)

provides that an extension of 6 months for small, 9 months for medium and 12 months for large

141 Cited above at note 5, article 2(14).

Y21d., article 2(15).

143 The maximum time limit for the commencement of any construction type is also provide as: up to 6 months for
small, up to 9 months for medium and up to 18 months for large scale construction projects is provided under article
34(2) of the draft model regulation.

144 Cited above at note 5, article 22(2).
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scale construction projects respectively can be given only once by the body in charge of granting
construction permit, however, the fact that an extension of time for commencing construction is
granted cannot in any way serve as a reason for requesting or permitting an extension of the time

for completion of construction.

Moreover, it is stated that if construction permit is not given within 3 months for small, 6 months
for medium and 9 months for large scale construction projects respectively, necessary measures
will be taken as per the proclamation after investigation of the problem. However, if the lease
holder did not submit the required design within the aforementioned time limit, the time for
commencement of construction will be counted starting from the time when the lease contract is
signed.** This is a kind of penalty imposed on the lease holder for failing to submit the
necessary design for the intended project within the given time limit.

On the other hand when and how an extension period is granted is stated under article 36 of the
model regulation. The appropriate body will first serve the lessee a warning notice at least two
months before the expiry of the period of commencement. Then the lessee should submit a
written application stating the reasons for failure to start construction and his/her capacity and
readiness to start the construction to the appropriate body which permitted the land before or
within one month after the expiry of the period of commencement of construction. If the request
is found to be valid the extension period provided above will be granted. But applications
requesting time extension submitted after the time mentioned before will not be accepted unless
the lessee proves that s/he was prevented by force majeure. That means unless the lessee proves
that s/he was prevented from submitting the application within the time limit mentioned above,
the application will not be accepted.

But, when a lessee who is granted an additional period fails to commence construction within the
additional time or when the request for additional period is rejected or no additional time is
requested at all, the appropriate body may cancel the contract and reclaim the land.
Consequently, the lessee will be liable to pay a penalty fee amounting to seven percent of the
total lease price in addition to a lease amount that covers the period from the date he took

possession of the land.**® This provision is a new innovation of the new proclamation; it did not

145 See article 34(5) of the draft model regulation, cited above at note 18.
146 Cited above at note 5, article 22(3)
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exist under the repealed proclamation No. 272/2002. But one question of important concern in
relation to this is; how are former conditions to be entertained? Are lease holders who are
permitted urban land lease holding as per Proclamation No0.272/2002, but have not yet
commenced construction to pay the seven percent penalty fee in addition to the lease payment?
This is not clearly provided under the new lease holding proclamation.

However, this issue seems to be dealt with under article 32 of the draft model regulation, which
after providing a period of grace extending from 2 to 4 years to various types of construction
projects provides that, any person permitted urban land through lease before the coming in to
force of the same, but did not take over the land for reasons attributable to the office which hands
over the land or did don’t last more than 2 years starting from the time of taking of the land to
the coming in to force of this regulation or has pending complaints requesting the reduction of
down payment or the extension of time of payment can benefit from the period of grace provided

under this article depending on the circumstances.**’

Thus, lease holders who obtained land as per the repealed urban land lease holding proclamation
and who fulfill the above mentioned criteria can benefit from the aforementioned period of
grace. But what if they fail to commence construction within this time limit? Are they going to
be victims of the serious measures incorporated under the new lease holding proclamation? This
is not clearly provided under the regulation. Thus the action may depend on the decision of the
appropriate body.

The current lease holding proclamation differs from the former in that it contains more harsh
measures against those who do not follow the obligations in the lease contract. If a lessee fails to
start construction within the specified time, the land will be reclaimed by the appropriate body
and in addition to paying the lease amount that covers the period from the date he took
possession of the land, a penalty fee amounting to seven percent of the total lease price will be
imposed on the lessee. In the case of a lawful tenant of government or kebele owned residential
house in a region or Dire Dawa, who is granted land by allotment as a result of displacement due
to urban renewal program as per article 12(3) of the new proclamation, the penalty fee is

147 Cited above at note 18, article 32(4).
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equivalent to three percent of the deposit in his blocked bank account in addition to taking back
of the land.

In the case of office premises of budgetary government entities, social service institutions run by
government or charitable organizations, public residential housing construction programs and
government approved self help housing constructions, places of worship of religious
organizations, use of embassies and international organizations, who are permitted urban land by
allotment upon decisions of the cabinet of the concerned region or the city administration as per
article 12(1) of the proclamation, the action in response to failure to commence construction
within the specified period is termination of the lease contract and taking back of the land. So
there is no penalty fee in this regard. Is it fair?

But the proclamation does not provide what will happen when a lessee of a certain land for
manufacturing industries and projects having special national significance and considered by the
president of the region or the mayor of the city administration and referred to the cabinet as per
article 12(1e and g) fails to commence construction within the specified period. Does it mean
that there is no time limit for commencement of construction for such projects? Can such
projects suspend construction for indefinite period? There is no answer for such questions under
the proclamation. But in the opinion of the writer even if the grace period might differ from the
other projects, there should be a reasonable time limit for commencement of construction if not a

penalty fee and the land should not remain idle for indefinite period as a result of such failure.

2.3.8. Completion of Construction

A lessee must also complete construction within the period specified in the lease contract. As
with commencement, the proclamation has defined what is meant by completion of construction.
It provides that 'completion of construction” means the full completion of a building and make it
ready for use by installing basic utilities in accordance with the issued construction permit on a
land permitted by lease.

148 Cited above at note 5, article 2(17).
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The proclamation provides 24, 36 and 48 months to complete construction for small, medium
and large scale construction projects respectively the classification of which is said to be
determined by regulations to be issued by regions and city administrations.**® Under article 23(4)
of the proclamation it is stated that this period may be extended, from 6 months for small to 12
months for medium and large scale construction projects depending on the complexity of the
construction and in accordance with regulations to be issued by regions or city administrations.
Moreover, it is provided under article 35(3) of the model regulation that all the aforementioned
extension periods are to be provided together with warning notice. However, projects requiring
extensive and coordinated development activities undertaken on more than 100,000 square
meters of land can be administered according to a special and tangible program designed by the
concerned regional or city administration.™*® However, this special case is not provided under the

proclamation.

Generally the draft model regulation provides two types of extension periods i.e. extension with
penalty and without penalty. Those who are entitled to extension without penalty are lease
holders who were prevented from completing construction due to force majeure. But even this is
provided as if it is the discretion of the appropriate body both under the proclamation and the
model regulation. Both under articles 37(3) of the model regulation and 25(2) of the
proclamation it is provided that the appropriate body may authorize time extension to
compensate time lost due to the force majeure situation. However, in the opinion of the writer so
far as completion is prevented by force majeure, the appropriate body should be duty bound to
grant time extension. Thus the term “may authorize” both under the above stated provisions of
the proclamation and the regulation should be amended as “shall authorize”.

An extension with penalty is also provided under article 37(2) of the model regulation. This
provision provides that if the lease holder who failed to complete construction within the
completion period couldn’t within ten working days after the written notice served to him within
one month after the expiry of the completion period fails to submit convincing reason, s/he can
be provided an additional period subject to a 3% penalty fee which will be calculated out of the

149 See articles 23(2 and 3) of the new lease holding proclamation, cited above at note 5 and 33 of the draft model
regulation, cited above at note 18, as to the classification of such projects.
150'See article 35(4) of the model regulation, cited above at note 18.
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total lease price starting from the expiry of the completion period for each month payable at
once. The penalty in this regard is very serious and may be difficult to afford.

However, the total completion period may not exceed; two years and six months for small
construction projects, four years for medium construction projects, and five years for large

construction projects.*!

Moreover, unlike the proclamation, the model regulation under the title ‘special provisions’
incorporates a provision dealing with lease holders who obtained land before the coming in to
being of the lease proclamation and provides that a program can be arranged through an
agreement with city administrations regarding lease holdings taken before but on which
construction is not completed.™®® Thus such lease holders can complete such constructions
through an arrangement and agreement with the concerned city administrations. That means the
city administrations can grant their own grace periods for the completion of such constructions.
But even if this is a very good provision the idea is not totally incorporated under the
proclamation. Thus it is better to amend the proclamation itself to incorporate such changes.

What is the consequence of failing to complete construction within the above mentioned time
limit? Where the lessee fails to complete construction within the above mentioned extension
period, the contract shall be terminated and the land will be reclaimed by the appropriate body
and then the lessee will be informed through a written notice by the appropriate body to remove
any construction activity at his own cost from the land within six months or else the appropriate
body may; a) upon ascertaining the conformity of the incomplete construction with the plan,
transfer it, through open tender, to a person who can complete and use the building and recover
the costs of the sale from the proceeds of the sale and return the balance, if any, to the owner*®;
or b) clear the land at its own cost and recover such cost from the lease down payment or, in the
case of a person permitted urban landholding in accordance with sub-article (3) of Article 12 of

this Proclamation, from the deposit in his blocked bank account.***

151 Cited above at note 5, article 23(4).

152 See article 53 of the model regulation, cited above at note 18.
153 Cited above at note 5, article 23(8).

154 1d., article 23(5-7).
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On the other hand, it is provided under article 37(4) of the model regulation that if the lessee fails
to complete construction within the additional time mentioned above and if the construction
undertaken on the lease hold is less than 30% of the total construction permitted on the same, the
appropriate body can without any precondition terminate the lease contract and reclaim the land.
However, if the construction undertaken on the lease hold is more than 30% of the total
construction permitted on the lease hold, article 23(7) of the lease hold proclamation shall apply.

Thus according to this provision of the model regulation, article 23(7) of the lease proclamation
does not apply in case of failure to complete construction where only less than 30% of the
construction has been undertaken. That means the land together with the construction on it will
be taken away by the appropriate body without any payment due to the lease holder. This is a big
loss to the lease holder. Moreover, this is not provided under the proclamation. It is an addition
made by the model regulation. As a result it amounts to amending what is provided under the
above mentioned provision of the proclamation as the proclamation does not provide this
category in terms of percentage. Thus in the opinion of the writer it should not be given any
effect as a proclamation cannot be amended by a regulation.

As mentioned above, in the case of failure to complete construction the appropriate body can
demolish the construction. But the lessee might have used this construction as collateral to secure
debt. Thus what is the fate of the creditors who secured not only the value of the land but also the
value of construction? There might also be an incomplete payment for contractors, workers and
creditors. Thus at least the regulations that will be issued by the regions for the implementation
of the proclamation should take in to account these all problems, for instance, selling the lease
hold and the construction through an open tendering and paying all payments in their order.
Otherwise it negatively affects not only the lease holder but also other interested parties.

The rationale behind the rules regarding completion of construction is to avoid unjustified delays
in the construction activities in a bid to save unnecessary economic wastages. But when we look
into the reality, it is not the majority of the citizens who put land idle without construction
activities; it is rather the big “investors”. If the majority of the low income people delay in
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completing the constructions, it is only because of lack of money. That is why it may be said that
this measure is unrealistic taking into consideration the ability of the majority of the society and
the law could have been designed in such a way to address the “big fishes.'™

Concerning the time limit for commencement and completion of construction and the possible
related problems, Ato Getahun has reflected his personal opinion in the Reporter news paper.*°
Under this he stated that the time provided for commencement and completion of construction
under the proclamation does not take in to consideration the capacity of most part of the society.
He added that the proclamation has classified the period of grace to be provided for each type of
construction projects based on their complexity but it does not take in to account whether basic
infrastructural facilities are fulfilled for the same land. This is aggravated by the fact that while
the obligation of the government to fulfill infrastructural facilities for land to be obtained based
on tender is clearly provided under the proclamation this obligation is not clearly mentioned in
the case of land to be permitted based on allotment. Moreover, it is customary that the
municipality focuses on the fulfillment of infrastructural facilities and even allocation of land for
tender. Based on this and taking in to account the capacity of people who may be permitted land
by allotment such as self help associations, delays in commencement and completion are likely
to happen. Thus taking in to consideration the consequences of failure to commence and
complete construction provided by the proclamation, the law negatively affects the right to
shelter which is a fundamental human right. Therefore it can be said that the government has
planned to take what is provided by one hand through the other.®®’Thus the time for
commencement and completion of construction should take in to consideration the prevailing

realities.

155 Daniel Weldegebriel: The New Land Lease Proclamation: Changes, Implications: (available at:
http://www.thereporterethiopia.com/Politics-and-Law/the-new-land-lease-proclamation-changes-implications.html),
last visited on 23 May 2012.

156 See Getahun, cited above at note 83.

7 Ibid.
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2.3.9. Transferring and Mortgaging of Leasehold Right

A lessee may transfer his leasehold right or use it as collateral or capital contribution to the
extent of the lease amount already paid within the relevant use of the land and period of lease.*®
It is stated that the restrictions imposed by the new proclamation on using one’s lease right to
secure bank loans and as capital contribution are designed to protect the interests of the lessor
and third parties who grant loans using lease right as collateral and those to whom such right is
contributed in the form of capital in case the lessee fails to discharge his/her obligations.'*®
Honourable Ato Girma Seifu bitterly opposed all restrictions imposed by this law on transfer of
lease rights on the ground that transferring ones lease right is a constitutional right and it is also
unrealistic for the government to control every transfer.*®® Of course a serious restriction was
also provided under article 10 (1) of Proclamation No. 80/1993 that any person who acquired the
right to hold urban land on lease may transfer or pledge such right or contribute it in the form of
a share to the extent of the rent paid. Under article 10(3-4) of the same proclamation it was
indicated that the lessee may not, on transfer of his right of lease, collect income which is higher
than the rent he paid; nor may he mortgage such right at a value which is higher than the rent.
Where a lessee collects, on transfer of his right of lease, income which is higher than the rent he
paid, he has the duty to pay the difference to the town administration. Of course this was not
made practical.

Unlike this the only restriction to such rights under proclamation no. 272/2002 was applicable to
contribution of lease right in the form of capital.***But the government has been complaining that
speculators purchase and transfer land without adding value to it. Among others, real estate
companies have been accused of transferring lease right on bare land without building the
necessary construction over it. It is to be recalled that in 2010 the Addis Ababa City
Administration had reclaimed more than one million square meters of land from real estate

developers on the ground that they had been transferring land without adding value thereto.*®?

Now, however, the proclamation provides that “if a lessee, with the exception of inheritance,
wishes to transfer his leasehold right prior to commencement or half-completion of construction,

158 Cited above at note 5, article 24(1).

159 See Desalegn, cited above at note 58.

160 Cited above at note 36, p.29.

161 See article 13(1) of proclamation No.272/2002, cited above at note 6.
162 See Getahun, cited above at note 83.
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s/he shall be required to follow transparent procedures of sale to be supervised by the appropriate
body and in this kind of transfer of leasehold right; a) the effected lease payment including
interest thereon, calculated at bank deposit rate; b) value of the already executed construction;
and c¢) 5% of the transfer lease value; shall be retained by the lessee, and the remaining balance
shall be paid to the appropriate body”.*®® But 15% of the transfer lease value was proposed to be
due to the lessee under article 23 of the draft of the same proclamation for transfer of lease right
in the case of below half completed constructions.'® All in all, the lessee in this case is not

entitled to sale his lease right as he wants and for anybody he likes.

However, the Proclamation in this regard does not incorporate clear answers to questions such
as; how is the value of the construction to be calculated? Who estimates it? What guarantees are
available so that the interest of the leaseholder will not be negatively affected? How complaints
in this regard are handled? But it is better if the proclamation is amended in a way it makes such

confusions clear.

Now let’s see if the draft model regulation incorporates the solutions to the above mentioned
problems.

The draft model regulation under articles 42 and 43 provides that any lease holder can transfer
his/her lease right on a bare land before the expiry of the period for the commencement of
construction based on the seasonal transfer lease price which shall be fixed by the appropriate
body. Concerning lease right on which construction is below half completed the model
regulation provides that any lease holder can transfer his/her leasehold right before half
completion of construction provided that the time given for completion of construction has not
expired and the request for transfer is submitted to the appropriate body. In this case the lease
transfer price and the value of construction is to be separately identified. But who determines the
value of the construction is not clearly provided even under the regulation. However, the transfer

will be effected if the lease holder in advance agrees with the transfer lease price proposed by the

163 Cited above at note 5, article 24(2 and 3).
164 Cited above at note 27, page 11.
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appropriate body and only after the person to whom the transfer is to be made paid the transfer

lease price to the appropriate body.*®

From the above discussion we can understand that, qualifications which are not provided under
the proclamation such as “before the time limit for commencement of construction expires’ in the
case of transfer of lease right on bare land and ‘before the time limit for completion of
construction expires’ for below half completed constructions are incorporated under the model
regulation. This is made to protect transfer of lease right by lease holders who couldn’t catch up
with the above mentioned time limits the result of which is reclaiming of the land by the
appropriate body and imposition of penalties which have very negative outcome on the lease
holders.

Regarding the transfer price the regulation provides that the appropriate body is entitled to decide
any transfer of lease right on which construction is not commenced or below half completed
based on lease sale/transfer price.*® In this case it is also stated that the lease transfer price will
be the sum of the current highest tender price of the area and the lease price of the land at the
time when it was transferred to the lease holder divided by two. Then if the average result found
in this way is equal to or less than the transfer price proposed by the transferee the appropriate
body shall accept it. The aforementioned average result will also serve as the transfer price when
the transferee proposed no transfer price. However if the average result is less than the former
transfer lease price of the land to the lease holder the appropriate body may take the better out of
the current highest tender price of the area or the lease price of the land at the time when it was
transferred to the lease holder. However if the transfer price proposed by the transferee is less
than the average result by 5% the appropriate body shall make the land ready for tender using the

average as a minimum price.*®’

The regulation also provides that both in the case of transfer before commencement of
construction and below half completed construction the lease holder can submit complaints in
writing regarding the sale to the appropriate body and the appropriate body can protect the rights
of the lessee according to article 24 of the proclamation by conducting the sale through tender

165 See articles 41(6) and 42(1-5) of the model regulation, cited above at note 18.
166 1d., article 44.
7 1bid.
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within 15 working days.'®® In this case it is stated that in the case of below half completed
construction the minimum tender price will be the sum of lease transfer price and cost of
construction which will be evaluated through transparent ways by the appropriate body and the
cost of evaluation will be deducted from the sale price.'®®

In the case of bare land if the lease holder does not agree with the transfer lease price and the
idea of selling the land through tender the appropriate body will pay the lessee the effected lease
payment including interest thereon, calculated at bank deposit rate as provided under article

24(3/a) of the proclamation and reclaim the land.*"

Therefore, a lessee, who wishes to transfer his/her leasehold rights before commencement of
construction or half-completed constructions, will get first, the effected lease payment including
interest thereon, calculated at bank deposit rate; second, value of the already executed
construction; and thirdly, 5 percent of the transfer lease value. Is this fair? Many people say that
the fact that the lessee is only entitled to 5% of the transfer lease price violates the property right
of the lessee and is unfair as the increase in the value of the land is mainly attributable to the
lease holders who undertook construction there.!”* On the other hand it is said that such
restrictions are imposed taking in to account the fact that the land should be used for the intended
purpose and to avert rent seeking practices that arise in relation to this.*’? But why do people sale

such constructions? Is it only for rent seeking purposes?

This restriction is one basic feature that distinguishes the new proclamation from the previous
one. The main reason stated by the government for this restriction is that any increase in the
value of lease hold should be due to the owners of the land via the government. The government
states that the value of land mainly increases as a result of the increase in demand for land
created by the general economic development and the fulfilment of basic infrastructural facilities
in the area but not due to the fact that construction is carried out on the land. Of course the 5%

payment which will be due to the lease holder during transfer is said to be based on the fact that

168 See articles 41(3) and 42(7) of the model regulation, cited above at note 18.
169 1d., article 42(8 and 9).

170 1d., article 41(4).

17! See Gebeyehu, cited above at note 49.

172 See Desalegn, cited above at note 58.
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the value of the land might have to some extent increased due to the fact that some valuable
construction activities are undertaken by the lease holder.'” There are also private individuals
who oppose the 5% left for the lease holders during transfer saying that this creates a room for
land speculation and recommend that the new urban land lease holding proclamation should
remove the statement provided under Article 24, sub Article 3/c, i.e., the right of the leaseholder

to “5 % of the transfer lease value" by transferring the land to a third party.'™

However, unlike
this new proclamation, under article 15 sub article 4 of regulation N0.3/1994 of the Addis Ababa
city administration, the lessee was only expected to pay to the government 10% of the profit in

addition to capital gains tax during transfer of lease right.

Of course, a similar restriction on transfer of lease right was also provided under proclamation
N0.80/1993 which provided that the lessee may not, on transfer of his right of lease, collect
income, which is higher than the rent of land he paid; nor may he mortgage such right at a value,
which is higher than the rent.*”> However, since this hinders private investment expansion, it was
not included in the amended lease proclamation No. 272/2002. According to this proclamation,
the lessee can transfer his lease right for the period the lease is valid and he can collect income
from transfer of lease right without maximum limit and the limit of ‘to the extent of the lease
down payment’ was only applicable for capital contribution.!’®

But under the current lease holding proclamation, transferring only leasehold right on a bare land
or leasehold right with less than half completed construction gives almost no benefit at all to
sellers. This proclamation blocked the chance of getting a good amount of money that lease
holders used to get by transferring their rights before the enactment of this proclamation. This is
true for below half completed constructions. Thus it decreased the benefits of leaseholders. Of
course the proclamation encourages half or above completion of construction. Unlike this, before
the coming in to force of this new lease holding proclamation, even if it was not stated in the
contract, it was obvious that when selling or mortgaging possessions on land the value of the
land was taken in to account. Thus this proclamation narrows the benefits used to be obtained by

135ee Addis Raey, cited above at note 67.

174See Sisay, cited above at note 47.
175 Cited above at note 4, article 10(3 and 4).
176 See article 13(1) of proclamation No. 272/2002, cited above at note 6.
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lease holders. However it is still mentioned that although this measure of encouraging people to
develop land would increase the amount of developed land in cites, it is difficult to stop
speculation because people will still speculate with developed land.

Besides, the proclamation prohibits people who repeatedly transfer leasehold right without
completion of construction, in anticipation of speculative market benefit, from participation in
future bid.*”” But for how many bids is such person going to be prohibited and where, is not
provided by the proclamation. Unlike this the model regulation provides the details of such
prohibition.”® It states that if a lessee in anticipation of the seasonal increase in the value of land
according to article 24(7) of the proclamation, before commencement of construction or as per
article 2(21) of this regulation before above half completion of construction transfers lease rights
within 3 years for 3 times s/he shall be prohibited from participating in any lease tender for 2
years and if violating this prohibition the lessee is found participating in lease tender within the
prohibited time s/he will be cancelled from the tender and surrender the money deposited for
tender participation and be prohibited from participating in lease tender for an additional 1 year.

Finally the proclamation provides that the transfer of the leasehold right in any circumstance
shall unconditionally transfer all contractual obligations assumed by the lessee to the third party

to whom the leasehold right is transferred.!”

Of course, if the construction is half or totally completed, there is no limitation as to the value of
the sale price. This means the lessee can do it as he likes. According to Ato Daniel
Weldegebriel, the flow of this provision is that it will not stop the connivance that might be made
between buyers and sellers. It means, it would not be possible to avoid an internal agreement that
might be carried out between the two. Secondly, even if it is possible to control the situation,
people will shift radically from selling incomplete constructions to completed ones. In this way,
speculators will shift to this new way of trading properties. Thirdly, constitutionally speaking
this is against the property rights of property holders. It means, once the government gets its

money from the lease price, why should it insist in sharing the profit from the appreciation of

77 Cited above at note 5, article 24(7).
178 See article 43 of the model regulation, cited above at note 18.
179 Cited above at note 5, article 24(8).
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land value? Of course, the justification is to encourage people to put a building on the land
before they sale it, and to add value to their holdings. But, this should not be done by violating
the constitutional right to property which among others gives the right to collect the increment in

property value.*®® Having said this let me pose the following questions.

Is donation of a lease right possible? What procedures are applicable when donation of lease
right on bare land or below half completed construction is made? Nothing is provided under the
proclamation and even under the model regulation as to the specific procedures to be followed in
the case of donation. But it is better if this is provided under the proclamation or the regulations.

Is subleasing of leasehold right possible under the current law? Can one sub-lease his use right
on a bare land i.e. before commencement of construction? What procedures are applicable in this
regard? Nothing is clearly provided under the proclamation regarding this issue. Of course,
traditionally, we know that renting out of a building or bare land within the premises of a
building is possible. But to the writer, as the lessee has the obligations to commence and
complete construction within the time limit provided under the lease contract, it seems that
subleasing bare land without undertaking any construction on it throughout the period of lease is

totally impossible.

Is mortgaging of leasehold right possible under the proclamation? Yes leasehold right is
subject to mortgage. Of course the proclamation limits the value of the collateral not to exceed
the balance of the lease down payment after considering possible deductions to be made pursuant
to sub article (3) of Article 22 of the same when the use of the leasehold right as a collateral is

prior to commencement of construction.®

Under the proclamation there is no any restriction for collateralizing leasehold on which
construction is commenced or completed. But it seems that the government has intended to
amend this under article 46(2) of the draft model regulation, because this provision of the
regulation provides that where a lessee uses his leasehold right as collateral at any stage of the

180 Daniel Welegabriel: Land rights; equity and liberty; (available at:
http://www.fig.net/pub/fig2012/papers/ts02d/TS02D_ambaye 5521.pdf), last visited on 23 October 2012.
181 Cited above at note 5, article 24(4).
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construction, the collateral value may not exceed the balance of the lease down payment plus
subsequent lease payments if any, and the value of the construction for which the creditor will be
responsible, after considering possible deductions to be made pursuant to sub-article (3) of
Avrticle 22 of the Proclamation. Thus even if construction is commenced the restrictions imposed
by the proclamation on mortgaging a lease hold right on a bare land also apply to lease hold right
on which construction has taken place. So which prevails; the proclamation or the regulation?

In this regard it seems that the government is trying to amend the proclamation by a regulation
which is constitutionally prohibited. Thus either what is provided under the proclamation should
be amended or what is provided by the regulation should not be effective. Of course, let alone
another restriction is imposed by the regulation, many people are expressing their discontent

about the restriction imposed by the proclamation on mortgaging a lease right on a bare land.

Of course banks are entitled to consider the value of the construction on a lease hold in their
loan. But as per the above mentioned provision of the draft regulation, the deductions i.e. the
penalty fee amounting to seven percent of the total lease price in addition to a lease amount that
covers the period from the date the lessee took possession of the land will be applicable
irrespective of the fact that construction is commenced or not. Moreover, the market based
location value, which used to be given by banks during loan agreement [up to 4,000 birr per

182

square meter in Piazza and Mercato]™“, will no more exist, because, the value of the land is due

to the government.

Generally the new lease holding proclamation almost blocks the chance of using bare land as
collateral. This is not different from prohibiting using land as a collateral, because from the pre
payment which will not be less than 10% effected, 7% will be deducted in the form of penalty
fee and the lease price for the period from taking the land to collateralizing it will be deducted
and the bank will also consider interests to be paid on the loan. Then finally the loan to be

obtained will be less than 3% from the advance payment of 10%.

182 See Gebeyehu, cited above at note 95.
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Based on this it is stated that the fact that banks need a collateral whose value is greater than the
amount of loan they grant together with the fact that location value will not be considered, the
fact that the idea of priority of creditors is not followed under article 24(5) because the
government gets the priority over the creditors make whether banks can get what they granted in
the form of loan having collateralized lease hold doubtful.*** As a result banks may not be

willing to give loans for lease holders.

Moreover, the deductions included under the above mentioned regulation discourage lease
holders and the construction industry. As a result, the writer of this paper does not agree with the
deductions imposed by the proclamation as well as the draft model regulation on a lessee who
uses his leasehold right as collateral prior to commencement of construction and after as
mentioned above. Why should the lessee be liable to pay a penalty fee amounting to seven
percent of the total lease price in addition to a lease amount that covers the period from the date
he took possession of the land? Of course, paying the lease amount that covers the period from
the date he took possession of the land is fair. But the penalty fee provided in this regard
discourages construction and is unfair, because the government should have also considered the
reason why people take bank loans.

It was said by many people that the better way to secure better loan taking in to account the strict
provisions of the new proclamation is to commence construction. But a restriction is provided
under the aforementioned regulation on mortgaging of lease hold rights on which construction is
commenced. Unlike this, the previous lease proclamations allowed using as collateral for the
whole value of the land even more than what is paid as a lease price. This was used to facilitate
construction. Before this, people were taking bank loans to pay it through rent or sale of the
construction after the completion of the same. This broadened the chance of getting loan and
facilitated construction. Thus the government should revisit both the proclamation and the

regulation in this regard.

It is also provided under article 25(4) of the proclamation that if a lessee who has used his

leasehold right as collateral prior to commencement of construction is in default and a claim,

183 See Getahun, cited above at note 59.
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supported by a court execution order, on the collateral is presented, the appropriate body shall,
upon terminating the lease contract, take back the land and settle the claim to the extent of the
balance of the lease down payment after retaining the penalty fee amounting to seven percent of
the total lease price in addition to a lease amount that covers the period from the date he took
possession of the land, and return the surplus, if any, to the lessee.

On the other hand under article 46(6) of the draft model regulation it is provided that if a lease
hold which is the subject of mortgage especially when construction is below half completed is to
be sold as a result of debtor’s default in paying its loan before paying the relevant lease
payments, the concerned body will have priority to claim the remaining lease payments from the
sale of the same and the rights and obligations will be dealt as provided under the proclamation.
Moreover, it is provided under article 46(7) of the same regulation that the concerned body will
not effect the transfer of title if it is found that the required lease payment has not been made.
This is also applicable to half or above completed constructions.

Thus even if the way how the construction on such lease hold will be sold is not clearly
provided under the regulation, the sale of below half completed constructions provided under
article 24(2 and 3) of the new lease proclamation will apply as this provision is applicable to all
transfer of lease rights on which construction is not totally commenced or below half completed.

Moreover, it is provided under article 46(4) of the draft model regulation that anybody that
grants loans collateralizing lease hold right should inform the appropriate body in writing as to
the value of the construction collateralized and the amount of money borrowed by the lease
holder. But the time when the creditor should inform the appropriate body regarding the above
mentioned details is not specified. Of course a lease holder whom the writer interviewed at the
Addis Ababa City Administration Municipality stated that unless the municipality agrees in
writing to this effect collateralizing a lease hold at any stage of construction is not possible.
Therefore, as per the draft model regulation, banks are obliged to inform in advance as to the
above mentioned details and secure an authorization from the same before collateralizing a lease

hold even if construction is under going. This is not of course provided under the proclamation.
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Many people including legal advisors at banks complain that the new lease holding proclamation
endangered the interest of banks by avoiding the former ways a bank used to recover its loans. **
According to the new lease holding proclamation the law which gives banks the right to sell any
property to which they extended loans without securing court execution order in case of default
seems to be inapplicable, because it is provided under article 24(5) of the same that a court
execution order is a precondition to claim payments. Moreover, it is provided under article 24(2
and 3) of the same proclamation that any transfer of lease hold right prior to half completion of
construction is to be conducted under the control of the appropriate body and through the lease
system. This was not the case before the coming in to force of this new lease proclamation. As a
result it is said that banks may face problems in recovering loans granted before the coming in to
force of the new proclamation because all these restrictions were not provided by the repealed
lease proclamation. These former loans included the location value and the whole value of the
construction and the whole lease payments. But as per the new proclamation the buyers will be
expected to pay lease in the event of transfer. Consequently recovering these loans based on the

current restrictive law becomes difficult.

Of course, a good favor seems to have been made for institutions such as banks which granted
loans having collateralized lease hold rights before the coming in to force of the new lease
holding proclamation under article 46(5) of the draft model regulation. This provision provides
that lease holding rights collateralized before the coming in to force of this regulation will be
entertained by the former rules only for one year starting from the ratification of the same.

Thus, banks can for one year after the adoption of the draft model regulation by the regions
recover any loan on collaterals entered in to before the coming in to force of the new lease
holding proclamation according to the former laws i.e. based on proclamation no. 97/1998 which
entitles them to recover loans without the need of securing any court execution order. That
means the buyers are not expected to pay lease transfer payments and no penalties will be paid

for transfer of below half completed constructions. In this way the government is trying to solve

184 See articles 3 and 9 of the Property Mortgaged or Pledged with Banks Proclamation, Proclamation No.97/1998,
Federal Negarit Gazeta, Year 4, No. 16. Under this proclamation, unlike under the new lease holding proclamation,
a creditor bank need not secure a court execution order to sell the property of the debtor which is the subject of
mortgage or pledge.
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the problems created by the new lease holding proclamation through the regulation. This might
have been granted taking in to account the opposition that the government faced from those
powerful banks after the adoption of the new lease holding proclamation.

Therefore, some basic changes are made by the draft model regulation on what is provided under
the proclamation in this regard. If this regulation is adopted by the regions as it is, we can say
that the proclamation has been amended by a regulation which is not in fact the custom in law

making.

Is a bank expected to secure court execution order to sell a lease hold in which construction is
half or totally completed? Who prepares the tender for the sale of the collateral for which the
debtor failed to pay bank loans in this case? Concerning this we find no such restriction both
under the proclamation and the draft model regulation. Thus, in the case of a collateral for above
half completed construction a bank which collateralized the lease right and the value of the
construction, can sell the lease hold based on foreclosure rules, deduct its money and return the
remaining to the leaseholder. In this case even if the market lease price of the land is higher than
when it was transferred to the former, since the sell is conducted by a bank the lessee benefits
from the seasonal increase in the value of the land. What the government will claim during
transfer of title as mentioned under article 46(7) of the model regulation is the lease payments

which are not yet made.

Unlike under the new proclamation and the model regulation, the repealed Proclamation
N0.272/2002 did not incorporate the term ‘to the extent of the lease down payment’ to use the
land as collateral. Neither did it incorporate the deductions made as a penalty for collateralizing
bare land.’® Thus if after the coming in to force of the new lease holding proclamation a
leaseholder who mortgaged his leasehold right according to proclamation No. 272/2002 fails to
pay his/her loan how is the issue to be handled? How is the court execution to be implemented?
Is the sale to be conducted according to the previous system? Nothing is provided under the new
proclamation. Of course as mentioned in the discussions made above, banks are entitled by the
model regulation to recover a loan collateralizing a lease hold entered in to before the coming in

185 See article 13(1) of proclamation No. 272/2002, cited above at note 6.
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to force of the same for one year after the ratification of the regulation as they used to do before
the coming in to force of the new lease holding proclamation. But as to loans the maturity of
which is due after one year from the adoption and ratification of the model regulation by the
regions the applicable rule will be what is provided under the new proclamation and the
regulation. Thus the problem of banks in this regard is not totally solved.

Finally, the new lease proclamation provides that in the absence of an otherwise agreement, a
building constructed on leasehold and its accessories shall be subject to the collateral or transfer
where the right to the use of land is made as collateral or transferred. Similarly, the right to the
use of land shall be subject to the collateral or the transfer where a building on leasehold and its

accessories are used as collateral or transferred.!8®

Is contribution of lease hold right in the form of capital possible? The new lease
proclamation also provides that “without prejudice to the period of lease determined pursuant to
sub-article (1) of Article 18 of this Proclamation and the obligation to use the land for the
prescribed purpose in accordance with sub-article (1) of Article 21 of this Proclamation, a lessee
may transfer his leasehold right or use it as collateral or capital contribution to the extent of
the lease amount already paid”.*®" According to this provision, one can use his lease hold right
as capital contribution so far as the use of the land is for the purpose prescribed under the lease
contract and only for the lease period stated under the same. However, using lease hold right as
capital contribution both under article 13(1) of the repealed urban lands lease holding
proclamation N0.272/2002 and this new one is limited to the extent of the lease amount already
paid. But is this limitation applicable to a lease hold on which construction is already started or
completed? Can’t a lessee contribute his building in the form of capital? Why not? In the writer’s
view the restriction seems and it should be applicable to a lease holding right on a bare land only.
If it exceeds this limit it goes against the property right of individuals.

Generally the position of the writer in this regard is that, the lessee should have a full right to
transfer lease rights at their full market value at any time. A lessee usually should be able to sell,

186 Cited above at note 5, article 24(6).
187 |d., article 24(1).
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sublease, bequeath, rent out or give the property at will, at any time, to anyone. A lessee should
also use his/her leasehold rights as collateral to secure a mortgage loan. If the lessee is free to
transfer his/her land use rights, it is possible to use the land in its maximum economic use. There
should be unrestricted transfer of land use rights. Therefore a lessee should be able to sell

mortgage or transfer land rights with no restriction.

2.3.10. Termination of Leasehold and Payment of Compensation

What are the grounds for termination of leasehold? A contract of lease is made for a definite
period. Like other contracts a lease contract can be terminated for various reasons. The new lease
holding proclamation provides that the leasehold of urban land shall be terminated where:

A) The lessee has failed to use the land for the prescribed purpose within the period of time
stated in the lease contract.

B) It is decided to use the land for other purpose due to public interest; or

C) The lease period is not renewed either because of the failure of the leaseholder to request for
renewal within the required time or the appropriate body did not approve the application for

renewal.'®® Now let’s see each case one by one.

A) Failure to use the land for the prescribed purpose
Article 21 of the new lease proclamation provides that “A lessee of urban land shall use the land
for the prescribed purpose within the period of time stated in the lease contract.” If the lessee
does nothing on the land, or if the construction is not started or completed within the time limit
prescribed in the lease contract, even if construction is commenced and completed, the lessee
used the land for a purpose other than that stated under the lease contract then we say that the
lessee has breached his contract of lease and this act gives rise to termination of the lease
contract.’® The acontrario-reading of article 26(3) of the same indicates that if the lessee
breaches his contract of lease the appropriate body will clear the land leasehold, prior to the

expiry of the lease period. That is why there is no any compensation to be paid in this case.*®

188 |d., article 25(1).
189 1d., article 26(3).
190 |d., articles 25(3) and 19(1).
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Moreover, there are deduction of costs incurred and penalty fee from the lease payment the

remaining of which is to be returned to the leaseholder.

We have already discussed what commencement and completion of construction means, the time
limit and grace periods granted for each and the consequences which follow against the lessee in

case of failure to commence and complete construction under their respective parts.

Of course, where it is ascertained that the land has not been used for the intended purpose as a
result of force majeure as provided for under the civil code, the appropriate body may authorize
time extension to compensate time lost due to the force majeure situation.”*Thus the only
ground for the lessee to save his contract of lease from termination in this regard is by
ascertaining the fact that the land has not been used for the intended purpose as a result of force
majeure. Otherwise no time extension will be granted and the contract of lease will be
terminated. But Even if force majeure occurred, from the wording of article 25(2), it seems that
the appropriate body has the discretion to allow or not an additional period. However, as far as
force majeure exists, the appropriate body should be duty bound to authorize time extension. The
term “may authorize” under article 25(2) of the new lease holding proclamation opens for
government officials to abuse their power. Thus it is better to amend it as “...shall authorize...’,
otherwise, it is expected that it will be a source of disagreement between the appropriate body

and lease holders.

The other problem that can happen in relation to this issue is that while the expression “...the
appropriate body may authorize time extension to compensate time lost due to the force
majeure situation” under article 25(2) of the proclamation seems to have allowed the appropriate
body to authorize to allow time extension to the extent of the time lost due to force majeure, it is
on the other hand provided under article 32 of the draft model regulation that the total period of
grace which will commence from the date of the conclusion of the lease contract and may not
last beyond the date of completion of construction shall extend from 2 years to 4 years
depending on the type of the intended development or service. It seems that the above provision
of the proclamation is amended by this provision of the draft model regulation even if it is not

4., article 25(2).
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legally possible. Of course the new lease holding proclamation has also already provided the
time limit for completion of construction and the total completion period together with the
maximum possible extension period under article 23(2 and 4) of the same and it is clearly
provided that the maximum extension period shall not exceed 6 months for small projects and
one year for medium and large construction projects respectively. In the same fashion the grace
period for commencement of construction is provided under article 34(3 and 4) of the draft
model regulation. Under these provisions the maximum extension period for commencement of
construction is 6 months for small, 9 months for medium and 12 months for large scale

construction projects.

As mentioned above, both the lease proclamation and the model regulation have provided the
maximum extension periods for commencement and completion of construction. But the time
that should be granted to compensate time lost which in effect caused the failure to commence or
complete construction due to force majeure is what is lost due to the same. What is provided
under article 25(2) of the new lease holding proclamation is of course correct taking in to
account the purpose of force majeure, because what should be compensated is what is lost due to
force majeure. Thus, both the proclamation and the regulation should be amended in a way that
both do not provide a maximum time extension for delays due to force majeure, because, the
length of time to be extended to compensate time lost in this regard should be determined by the

duration for which the force majeure lasted.

As to the meaning of force majeure the lease holding proclamation cross refers to the civil code
provisions dealing with the same. Thus the meaning of force majeure can be collected from
Articles 1792 and following of the civil code.

Art. 1792. - Force majeure.

(1) Force majeure results from an occurrence which the debtor could normally not foresee and
which prevents him absolutely from performing his obligations.

(2) Force majeure shall not exist where the occurrence could normally have been foreseen by the
debtor or where it renders more onerous the performance by the debtor of his obligations.
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A list of acts which may or may not constitute cases of force majeure depending on the
circumstances are also provided by way of explanation under articles 1793 and 1794 of the civil
code and generally for force majeure to exist two things should be fulfilled; the act should be
totally unexpected, for instance, flood, lighting and the act should have absolutely impeded one
from performing his obligations.

Of course what matters here is whether force majeure should be treated under the civil code and
the lease proclamation in the same way. Force majeure under the civil code is considered to
determine compensation. If the debtor fails to pay his obligations as a result of force majeure the
creditor will never be compensated. While in the case of the lease proclamation Force majeure, is
used to determine whether a lease contact should be terminated.

Some people say that for the purpose of construction what is not force majeure under the civil
code might be enough to impede construction activity. For instance, if the workers of the
contractor of the lessee hit a strike, this by itself delays the time of completion of construction
because, employing another contractor after this event or correcting the problem of the workers
by itself consumes time and should be considered as force majeure for the purpose of the lease
proclamation.’®? Of course, if a lessee totally stopped construction, termination might be tenable,
but if he persists on constructing termination is not fair to ignore the various problems that might
impede construction by the mere fact that such cases do not constitute force majeure under the

civil code.

It is expected that the effect of this provision will be grave on self help associations who are most
of the time government employees which are permitted land by allotment and who do not have
the required capital to complete construction not only within 24 months but also with in ten
years. But imposing penalty for delay should have been fair and it is customary in construction.
By the way there were provisions dealing with force majeure even in the previous lease

regulations but, they were not fully implemented as it is difficult to implement them.*®*

192 See Mekasha, cited above at note 44, p.101.
9 bid.
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According to the new lease holding proclamation, if a lessee fails to bring evidences ascertaining
that construction was delayed due to force majeure as provided under the civil code, then the
lessee will be subjected to double loss. The first is his lease hold together with the constructions
there will be reclaimed with additional penalties, second, the contractor who was undertaking the
construction will demand payments for the expenses of the reclaimed construction. If this
provision of the proclamation remains intact, either it will not be implemented because it does
not take the realities of the construction industry or if the government is committed to implement
it, it negatively affects the interests of leaseholders, lets many constructions remain unfinished
and thereby Kkills the vision of developing urban land. Moreover, this provision might be a source
of unlawful enrichment for government officials by warning leaseholders. Thus the provision
should be amended in a way that it will incorporate accustomed and acceptable problems of

construction.®

Moreover, the proclamation does not provide mechanisms as to how contradictions concerning
whether force majeure has happened, the extent of the time lost because of such force majeure
are to be solved and who solves them. Such differences will necessarily arise between the
appropriate body and the lessee. Thus the means by which such problems can be solved should
have been provided by the proclamation. Of course since the proclamation does not provide for
the adjudicatory body regarding these issues it is inevitable that the case will go to ordinary
courts. Then what will be the fate of the land until the court decides the contradiction between
the above mentioned parties? Does it remain under the possession of the leaseholder or will it be
taken back? If it is taken, can it be returned when the courts decide in favor of the leaseholder?
Does the government pay compensation to the leaseholder if the land is not returned in this case?
Since the law does not put the mechanisms as to how the above mentioned contradictions will be
solved, it might become a source of unnecessary contradictions and litigations.

B) Public interest

This ground of termination of lease contract is fully accountable to the state, and as a result the
lease-hold possessor shall be “paid commensurate compensation” for the loss of the property on
the land and for the permanent improvements made on the land.

19% Ipid.
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Of course, land belongs to the state and the peoples of Ethiopia, thus taking land for public
interest purpose is common and acceptable not only today but also during the imperial regime.
The idea was incorporated under the civil code of the empire of Ethiopia.’® Thus what matters
iS; what constitutes public interest? Who is competent to decide this? What are the rights of the
leaseholder when a land is taken for public interest purpose?

The lease proclamation has provided the meaning of public interest under article 2(7) as the use
of land defined as such by the decision of the appropriate body in conformity with urban plan in
order to ensure the interest of the people to acquire direct or indirect benefits from the use of the
land and to consolidate sustainable socio-economic development. Proclamation no.455/2005 on
the other hand replaced the term ‘public interest’ by ‘public purpose’ and it defines ‘public
purpose’ as “the use of land defined as such by the decision of the appropriate body in
conformity with urban structure plan or development plan in order to ensure the interest of the
peoples to acquire direct or indirect benefits from the use of the land and to consolidate
sustainable socio-economic development”.*® The draft model regulation also takes this latter

definition by altering the definition provided under the lease proclamation to some extent.*®’

When we see the definitions given to the two terms in the above mentioned proclamations, it is
almost the same except for the term “development plan’ under the latter which may be inserted to
indicate activities to be undertaken on rural land. Thus as we can understand from the above
definitions public interest is the land use as per the plan of the city that is meant for public
purpose.

Under proclamation no.455/2005 it is provided that “..no land lease holding may be
expropriated unless the lessee has failed to honor the obligations he assumed under the lease
proclamation and regulations or the land is required for development works to be undertaken by

19 See articles 1460 ffs., of the civil code, cited above at note 22.

19 See article 2 (5) of the Expropriation of Land Holdings for Public Purpose and Payment of Compensation
Proclamation, Proclamation N0.455/2005.Federal Negarit Gazeta. Year 11, No.43.

97See article 2(10) of the draft model regulation, cited above at note 18,
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the government”.**® Of course, failure on the part of the lessee to honor his/her obligations
provided under the lease contract constitutes breach of contract which is a ground of termination
of the lease contract and even entails penalties under articles 21 and 25(1a) and (3) of the lease
proclamation. Failure to use the land in conformity with the land use plan of the urban center can
be cited as an example. Thus in this case, for the purpose of expropriation of lease holding only

government work seems to be considered as public interest.

It is also provided under article 26(3) of the new lease proclamation that, “no land leasehold may
be cleared, prior to the expiry of the lease period, unless the lessee has breached the contract of
lease, the use of the land is not compatible with the urban plan or the land is required for
development activity to be undertaken by government.” But what does the expression “...the use
of the land is not compatible with the urban plan...” refer to? Does it refer to failure on the
part of the lessee to use the land in conformity with the land use plan of the urban center which is
provided under article 25(1a) as a ground of termination of lease contract or a change in the plan
of the urban center subsequent to the allocation of the land to the lessee? If it refers to a failure
on the part of the lessee, it constitutes a breach of the contract of lease and should not have been
written independently as breach of the lease contract itself is already provided under the same

provision.

On the other hand if the expression “unless the use of the land is not compatible with the
urban plan”, under article 26(3) of the new lease proclamation as mentioned above which is not
in fact included under the provision of proclamation no.455/2005 dealing with the same matter
refers to a change on the part of the government, one may ask a question; how can a leasehold
which was obtained as per the plan of the urban center be taken back on account of the fact that
the land does not conform to the same plan? Because it is clearly provided that an urban land
shall be permitted to be held by leasehold if its use is in conformity with the urban plan
guidelines or, if the urban center does not have such guidelines, as per the regulations issued by

199

the region or the city administration.”™ Moreover, under the title “Urban Lands Prepared for

Tender” it is provided that prior to advertizing, the appropriate body shall ascertain among other

198 See article 3(2) of the expropriation proclamation, cited above at note 196.
199 See article 7(1) of the new lease holding proclamation, cited above at note 5.
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things that urban lands prepared for tender, are prepared in conformity with the urban plan.?®® On
top of that, when the plan of the city is prepared the developmental projects that will be
undertaken by the government will reasonably be included. Had this been for old possessions, it
would have been okay, because old possessors are usually evicted when their possessions are not
constructed according to the plan of the city.

Therefore, the writer is of the opinion that this may happen when the urban center did not have
urban plan guidelines when the land was obtained merely as per the regulations issued by the
region or the city administration as mentioned above or if such plan existed from the beginning,
when such plan is revised. If this is true, article 26(3) of the proclamation should be amended in
a way it includes the term “as per the revised plan of the urban center” at its end.

Where the leasehold of urban land is terminated based on the decision that the land is to be used
for other purposes due to public interest, the lessee shall be paid commensurate compensation in
accordance with the relevant law.?®* Then which is the relevant law? The relevant law regarding
compensation is the “expropriation of landholdings for public purposes and payment of
compensation Proclamation No0.455/2005”. Of course the idea of expropriation is also
incorporated under articles 1460-1488 of the Ethiopian Civil Code. Article 1460 of this code
provides that “expropriation proceedings are proceedings whereby the competent authorities
compel an owner to surrender the ownership of an immovable required by such authorities for
public purposes.” Expropriation therefore, is a procedure whereby the state takes away private
owned land and landed property for public interest without the consent of the owner and against
payment of fair amount of compensation. It is one means of land acquisition for the state. Article
3 of Proclamation No. 455/2005 grants governmental bodies at all levels the power to
expropriate land including land under lease holdings for business purposes. Thus the subject of

expropriation is not only privately owned land and building but also leased land.?%?

20014 article 8(1/b).
2114, article 25(4).
20214, article 25 (1b).
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As mentioned above the lease proclamation provides the possibilities where a lease holding can
be expropriated under articles 25 (1) (b) and 26(3). Expropriation of leasehold land is effected
before the expiry of the lease agreement as can be inferred from Articles 25 (1) (b) and 26(3).
Some people also say that expropriation is effected during the expiry of the lease agreement as
provided under article 19(1) of the same proclamation. According to article 19 of the lease
proclamation, the state may refuse renewal and take back the land when the land is needed for
public purpose. Moreover, it is provided that in such cases compensation will not be paid.
However the writer believes that the taking back of the land after the expiry of the leasehold
contract doesn’t amount to expropriation. It is rather termination of the contract of lease as a
result of the expiry of the lease agreement because, like any contractual agreement the expiry of
the lease contract may be a reason for termination of the lease hold right.

Regarding expropriation and compensation the FDRE constitution provides that “Without
prejudice to the right to private property the government may expropriate private property for
public purposes subject to payment in advance of compensation ...”%%. Thus the State may
“expropriate rural or urban landholdings for public purpose where it believes that it should be
used for a better development project to be carried out by public entities, private investors . . . or
other organs, or where such expropriation has been decided by the appropriate higher regional or

federal government organ for the same purpose”™?®*.

But how do we determine public interest? Who determines it? These questions are not clearly
answered by the lease proclamation. However, expropriation should not be carried out merely by
the interest of government authorities. Then what are the criteria that enable us to determine
whether expropriation is made for public interest? Such criteria are neither clearly provided by
the FDRE constitution nor by Proclamation N0.455/2005. Of course public interest can be
determined taking in to account among other things; the significance of the benefit derived from
expropriation and the number of the people that will benefit from the expropriation of the land.

203 See article 40(8) of the FDRE constitution cited above at note 2.
20% See article 3(1) of the expropriation proclamation, cited above at note 196.
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Regarding compensation, proclamation N0.455/2005 provides that when an urban land lease
holding is expropriated prior to its expiry date, the lease holder shall be entitled to: 1)
compensation for the property situated on the land which will be determined on the basis of
replacement cost of the property and which may not in any way be less than the current cost of
constructing a single room low cost house in accordance with the standard set by the concerned
region 2) compensation for permanent improvements he made to such land (which shall be equal
to the value of capital and labour expended on the land), 3) the cost of removal, transportation
and erection as compensation for a property that could be relocated and continue its service as
before, 4) be paid a displacement compensation equivalent to the estimated annual rent of the
dwelling house or be allowed to reside free of charge for one year in a comparable dwelling
house owned by the urban administration,?®® 5) be provided with a similar plot to use it for the
remaining lease period. The lease holder shall also be allowed to use the new plot of land for a
longer period if its rent is less than the former land. Or if the holding did not want to take the
land; he can take the remaining rent payment.?%®

In this case however, the writer believes that if the leaseholder whose land is expropriated does
not want to take the substitute land; he should be entitled to payment of the remaining lease
payment with interest starting from the time of payment as per the prevailing interest rate on
loans offered by the Commercial Bank of Ethiopia.?*"Justice requires that what should have been
paid to the government from the lessee when the remaining balance of the lease amount is paid
on the basis of equal annual installments during the payment term should apply to the
government when it pays back the already paid lease payment in this case. This may be
significant especially for those who made full upfront lease payment for the leasehold.
Moreover, location, distance and other factors that determine demand for land should be taken in
to consideration in giving the substitute plot of land.

As to the valuation of property situated on land to be expropriated the above mentioned

proclamation provides that it shall be carried out by certified private or public institutions or

individual consultants on the basis of valuation formula adopted at the national level.?®®

205 |d., article 7.

214 article 8 (4 and 6).

27 See article 20(4) of the new lease holding proclamation cited above at note 5.
208 See article 9(1) of the expropriation proclamation, cited above at note 196.
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However, it is said that the valuation method adopted in the expropriation proclamation
represents a basic flaw in implementing the constitutional principle of payment of
“commensurate” amount.”® In urban areas, location has no value and owners are being
compensated only the “replacement cost” of buildings; government reaps the location value that
was developed and grew at the expense of the land holder/dweller. Unlike this, in rural areas, the
compensation provided for the loss of agricultural land is an equivalent of the value of ten years
production. It is calculated by taking the average value of produce of the past five years and then
multiplying it by ten. The usual criticism on the practice is that compensation in the case of
urban land is not adequate; does not reflect the market value at all; and does not follow the

constitutional guarantee provided to land rights.?*°

The proclamation also says nothing regarding the date which is taken in to consideration to
calculate compensation. Unlike under this proclamation, it is provided under the civil code that
“the amount of damage shall be that which is assessed by the committee on the day when it
makes its decision””.?** Thus based on this experience, it would have been better if the new lease
holding proclamation takes in to account the day when the appropriate body has served the
leaseholder with a clearing order as a basis for calculating the amount of compensation to avoid

confusions.

When land rights are expropriated, the Government may sell the rights to the new investors for
prices which are unrelated to and by far exceeding the compensation paid to displaced
landholders. The theory behind this is that the land and its value belong to the State whereas the
sale prices can also be set at a level which effectively subsidizes the new investment if the
investment produces jobs or other social benefits. In any event, the sales represent a revenue
source for the government. One of the most important features of the expropriation process from
investors’ viewpoint is that it is managed entirely by the government without need for direct
investor involvement. The decision of the government, which does not involve face- to- face
negotiations between the investor and the evicted person, especially in relation to compensation
is opposed by many people. The reason is that compensation must reflect justice to both the

209 5ee Daniel, cited above at note 180.
219 1bid.
211 See article 1474(2) of the Ethiopian Civil Code Cited above at note 22.
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acquiring authority and the claimant and thus expropriation should take in to account the benefit
of both private persons and the public at large.

In the writer’s view finding alternative ways for compensation of evacuated people through
neutral body facilitated negotiations between the investor and the former possessor can serve as a
solution to the problem regarding the amount and kind of compensation, because, through
negotiations between the investor and the leaseholder, better agreements can be reached. For
instance, the investor might agree with the evicted person to share some benefits from the
investment to be undertaken on the land and this might be advantageous for the evicted person.
Of course one may ask what if the negotiation fails. Then the currently working way of
compensation by the government can be applied.

Finally the lease proclamation provides that where the leasehold of urban land is terminated
pursuant to sub-article (1)(b) of Article 25 as discussed above, the taking over of the land shall
take place in accordance with the provisions of Article 31 of the same. All the procedures that
the appropriate body follows in clearing urban land are discussed under the section 2.4.6 of this
paper which deals with ‘takeover of land’.

C) Non renewal of contract of lease

The proclamation under article 25(1/c) provides that “the leasehold of urban land shall be
terminated where the lease period is not renewed in accordance with sub-article (1) of Article 19
of this Proclamation”. This ground of termination partially happens on account of the failure of
the lease-holder himself, because, failure to request the renewal of the lease agreement within the
required time is impugned on the lease-holder. On the other hand, if the renewal is not made on
account of the fact that the appropriate body refused to do so, it is accountable to the

government.

Moreover, it is provided that when the lease contract is not renewed according to article 19 of the
lease proclamation the lease holder is not entitled to compensation for the property attached on
the land. The appropriate body may take over the land together with the property thereon without

any payment where the lessee has failed to remove the property within the period of time set
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forth in sub article (5) of this Article, and may order the police where it finds it necessary for the
enforcement of the takeover.??> However, unlike this, the first lease Proclamation No0.80/1993
under article 11(1c) and (3) provided that the lessee shall receive appropriate compensation for

property on the land when the lease contract is not renewed for any reason.

It is obvious that one cannot carry away a building and put it somewhere else, especially taking
in to account the available financial and technological capacity in our country. Thus the writer
believes that in such cases the lessee should be paid the market value of the properties attached

to the land in case the contract of lease is not renewed.

Moreover, the questions that should be raised here are why is not the contract of lease renewed?
Can the municipality take back the land upon the expiry of the lease agreement unless the land is
needed for public interest based works? Who checks the fairness of this act? Is there any
complaint handling? The proclamation does not provide any answer to the above questions.
However in the opinion of the writer, the appropriate body should not take back the land if it is

not required for public interest and the lease holder is willing to renew the lease contract.

2.4. CLEARING URBAN LAND

2.4.1 Power to Clear Urban Land

The appropriate body shall have the power, where it is in the public interest, to clear and take
over urban land upon payment of commensurate compensation, in advance, for the properties to
be removed from the land.?** Then what does public interest constitute in this regard? The law is
not clear on the type and significance of the alleged public service and the economic benefits
offered to the society from the expropriated land. According to the findings of Belachew Y.

(2010) urban land expropriation in Ethiopia is mostly carried out according to the interest of land

212 See articles 25(6) and 19(1) of the new lease holding proclamation and article 50(4) of the model regulation, cited
above at note 5 and 18 respectively.

213 See articles 26(1) of proclamation no.721/2011 and 7(1-5) of proclamation no.455/2005, cited above at notes 5
and 196 respectively.
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administration authorities. If the land administrators believe that expropriation of privately
occupied land is important and can potentially attract developers, they are keen to bulldoze the
settlements in the area without considering the amount of people affected by displacement and
the benefit of the new development for the community. It is frequently mentioned that the
practice in Addis Ababa shows that after expropriation, private landholding is transferred to the
so-called investors, who didn’t address the problems of the majority of inhabitants.?** This shows
that as the term public interest is not clearly provided by the law it is susceptible to be abused by

public officials.

Article 3(1) of Proclamation N0.455/2005 provides that “a woreda or urban administration shall,
upon payment in advance of compensation in accordance with this proclamation, have the power
to expropriate rural or urban landholdings for public purpose where it believes that it should be
used for a better development project to be carried out by public entities, private investors,
cooperative societies or other organs, where such expropriation has been decided by the
appropriate higher regional or federal government organ for the same purpose.” Thus unlike the
case of lease holdings where such holdings are expropriated when the project intended for public
interest purpose is to be undertaken by the government, there are many grounds for expropriation
of land holdings other than lease holding as indicated under article 3(1) of proclamation
n0.455/2005.

Of course, a person whose land is taken over due to this action shall be provided with a substitute
plot of land within the urban centre the size of which shall be determined by the region or the
city administration.?*> But one question worthy of raising right here is; what if the possessor
himself wants to undertake the new development activity which is meant for the purpose of
public interest? In the case of urban renewal even if it is not provided by the proclamation,
people say that priority is given to the persons displaced from the area who have the capacity and
willingness to develop the land individually or in cooperation among each other.*® But in this
regard the proclamation does not seem to have allowed this. The reason why such land holders

214 5ee Belachew, cited above at note 82.

215 See articles 26(2) of proc no.721/2011, cited above at note 5 and 8(4) of proc no.455/2005, cited above at note
196.

218 See Desalegn, cited above at note 58.
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are not given with this priority seems that the government wants to get the lease payments from
the new investors. However, if it is not the government itself that undertakes the development
activity, then it seems to be fair that the possessor should be given with this opportunity.

Unlike in the current urban land lease holding proclamation, this idea of giving priority to the
former owners of the land to be expropriated seems to have been incorporated under the Civil
Code. This Code provides that “where it has been declared that a project serves the public
interest, the competent authorities shall determine which immovables require to be expropriated
to enable the carrying out of the project. The owners, bare owners and usufructuaries shall be
personally notified of the contemplated expropriation. They shall be required to express within
a reasonable time fixed by the authorities their views on the necessity of such
expropriation.”®’” The fact that such persons are required to express their view on the necessity
of the expropriation seems to know whether they themselves can undertake the proposed project.
Therefore, it is better if the lease proclamation is amended in a way that it gives priority for the
former possessors or this idea is incorporated under the regulations to be enacted for the

implementation of the same.

Coming to the issue of compensation, unlike article 25(4) of the new lease holding proclamation
which refers to the relevant law for the purpose of compensation that will be due to a person
whose lease contract is terminated on account of the fact that the appropriate body has decided to
use the land for other purpose due to public interest, article 26(1) does not refer to the relevant
law for the same purpose. It simply says that commensurate compensation will be paid in
advance of clearing and taking over the property. More over it says “... for the property to be
removed from the land...”, but it doesn’t say ‘to the permanent improvements made on the land’.
The expression ‘commensurate compensation’ is also said to be unclear and is usually abused by
public authorities.?® It is also said that the proportion of the size of the substitute land should be
expressly provided by the law, because this is also usually abused.?*® But for the time being,

since what is meant by commensurate compensation is not clear under the lease proclamation, it

217 See article 1466 of the civil code, cited above at note 22.
218 Cited above at note 36, p.29.
219 1bid.
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is inevitable that the compensation will be determined by proclamation No0.455/2005.

As we can understand from the reading of the relevant provisions of Proclamation No. 455/2005,
in the case of expropriation, the evicted landholder shall be entitled to®%:

» Compensation for the property situated on the land which will be determined on the
basis of replacement cost of the property and may not in any way be less than the current
cost of constructing a single room low cost house in accordance with the standard set by
the concerned region,

» Compensation for permanent improvements made to such land which shall be equal to
the value of capital and labour expended on the land,

» The cost of removal, transportation and erection as compensation for a property that
could be relocated and continue its service as before,

> Be provided with a plot of urban land the size of which shall be determined by the urban
administration, to be used for the construction of a dwelling house,

» Be paid a displacement compensation equivalent to the estimated annual rent of the
dwelling house or be allowed to reside free of charge for one year in a comparable

dwelling house owned by the urban administration.

As to the valuation of property situated on land to be expropriated the above mentioned law
provides that it shall be carried out by certified private or public institutions or individual

consultants on the basis of valuation formula adopted at the national level.?**

However, unlike legal holders who are given adequate clearing order and compensation with a
substitute land, illegal settlers (squatters) are to be evicted from the land they hold without any
payment of compensation and only by merely serving a written notice of seven working days.
The appropriate body in this case has the power, without the need to issue a clearance order and
payment of compensation, to clear an illegally occupied urban land by merely serving a written

notice of seven working days to the occupant in person or by affixing it to the property situated

220 gee articles 7(1-5) and 8(4) of proclamation No. 455/2005, cited above at note 196.
221 1d., article 9(1).
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on the land.???

Of course it is also provided that any person served with a notice in this case may
submit his grievance to the appropriate body, together with evidences substantiating his cause,
within seven working days after receipt of the notice.?*® That means such persons might submit
their claim that they are legal holders and prove the same. As a result, after the submission of the

grievance, if it is ensured that the settlement is legal, the clearing order will be lifted.

But in contrast to legal possessors the time given for illegal possessors to clear their properties
from the land as well as the time given to them to submit their grievance is too short. What might
be the reason? This time is short to collect evidence and documents. When the government
makes the time given to such settlers too short, it seems that it is sure that they are illegal.
However, rather than giving this insufficient period which really amounts to ignoring their rights
to be heard the government should give the time given to the legal ones. If it does so it rescues

the rights of individuals from dangers.

Moreover, it is understandable that the reason why such people settled in that way might be
because of the acute housing problems prevalent in urban centers. That is why the government
has decided to regularize possessions held without the authorization of the appropriate body, but
which are found to be acceptable in accordance with urban plans and parceling standard to be
administered by lease holding.”** Moreover, the reason why these individuals are subjected to
this kind of treatment as illegal might be attributable to the government body’s carelessness in
handling of the required documents the availability of which should have assured their legality.
Thus at least such settlers should be given enough time to submit their grievances and properly
clear their property on the land like the legal ones. By doing so the government should save the

loss of the property of citizens.

2.4.2. Clearing Order

The proclamation provides that where urban landholding is decided to be cleared the possessor
of the land shall be served with a written clearing order stating the time the land has to be

222 See article 26 (4) of proclamation no. 721/2011, cited above at note 5.
228 1d., article 28(2).
224 1d., article 6(4).
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vacated, the amount of compensation to be paid and the size and locality of the substitute plot of
land to be availed.?”® In this case the period of notification to be given which will be determined
by regulations to be issued by the regions and the city Administrations may not, in any way be

less than 90 days.?*®

Where the plot of land to be cleared has a government house on it, the
clearing order shall be served to the body administering the house.??” The clearing order or notice
in this regard will be served to the lease holder in the following ways; by writing to his/her
address, if s/he cannot be found at his address at the lease hold to be vacated, on a notice board
of a concerned body and by posting at places at which public gathering takes place and then a

notice posted in this way will be considered as if it is served to the lease holder.??

2.4.3. Grievances Relating to Clearing Order or Notice
A person served with a clearing order or any other person alleging infringement of his right or
benefit as a result of the order may submit his grievance to the appropriate body, together with
evidence substantiating his cause, within 15 working days after receipt of the order.?Any
person with an illegal settlement who is served with a notice may submit his grievance to the
appropriate body, together with evidence substantiating his cause, within seven working days
after receipt of the notice.”Then after, the appropriate body shall properly examine the
grievance submitted to it and notify its decision to the applicant in writing. Where the complaint
is found to be unacceptable, the decision shall state the reasons thereof.?** Now let me pose the

following questions.

What does the phrase ‘any other person alleging infringement of his right’ refer to? What
mechanisms are adjusted by the law to inform such persons about the clearing order? What
might be the grievances of the compliant? Why is the time given for illegal settlers shorter than
the legal ones? Why didn’t the law indicate the time limit within which appropriate body should
give its decision? The proclamation does not provide clear answers to the above questions but

one can guess according to his own expectations.

225 1d., Article 27(1).

22614 article 27(2).

2211d.,, article27(3).

228 See article 52(2) of the model regulation, cited above at note 18.
229 Cited above at note 5, article 28(1).

22014, article 28(2).

214, article 28(3)
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As to the person alleging infringement of his right, there might be interested persons whose
rights are directly or indirectly affected by the clearing of the land. For instance, the land might
have been used as collateral or parties might have unsettled interest in relation to the
construction. These parties might have their own complaints as to the amount of compensation to
be paid and as to who should be paid. But during the clearing order the proclamation does not
seem to have adjusted ways to inform the above mentioned parties. The fact that the
proclamation is designed in this way negatively affects the interest of third parties who have
vested interest on the property to be cleared.

Unlike under this proclamation, it was provided under the Civil Code that “an expropriation
order shall be served on the owner concerned and on any person whose rights on the
expropriated immovable have been entered in the register of immovables. It shall also be served
on any person whom the owner designates to the competent authorities as having a right on the
immovable.”?*? Moreover, it provides that “any interested party may, within one month from
having been served with the expropriation order, inform the competent authorities that he objects
to the compensation being fixed below a specified amount or paid in fraud of his rights.”** Thus
amending the proclamation as it is provided under the civil code in a way that it keeps the rights
of third parties makes the proclamation fair and better in protecting the rights of individuals.

As to the complaints of the aggrieved persons, even if the proclamation does not clearly indicate
this fact, the complaints of the legal holder might be concerning the size and location of the
substitute land and the amount of compensation, the fact that the eviction is not for public
interest purpose, the construction is according to the plan of the city seem to be possible as there

is no limit provided under the new proclamation.

The fact that complaints other than those concerning compensation can be submitted was clearly
provided under proclamation no. 272/2002. It states “a person upon whom clearance order is
issued or any other person alleging infringement of his right or benefit, or any person upon

232 gee article 1468 of the civil code cited above at note 22.
23 1d., article 1471.
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whom warning notice is served, may take to the appropriate body his claims in respect of
compensation and any other grievance of a justiciable nature with substantiation of evidence and
reasons.”%** But under the Civil Code and the Expropriation of Landholdings for Public Purposes
and Payment of Compensation Proclamation no. 455/2005, the complaint was limited to the
amount of compensation.?®> From this we can conclude that the new proclamation gives legal
holders broader rights even more than what was provided under the Civil Code and expropriation
of landholdings for public purposes and payment of compensation proclamation.

As to the time given for the submission of the grievance of persons who are qualified as illegal
settlers, the same time as what is provided under the new one was also given even under
proclamation no.272/2002.2°® As we can understand from the word ‘illegal’, the government did
not from the very beginning presume such settlers as innocent. As a result the time given to them
is too short. However, this is wrong and they should be given equal time with the other holders
until their illegality is proved beyond reasonable doubt. Moreover, like the time limit given for
the submission of grievances of the complaints, the time limit within which the appropriate body

should decide should have been provided by the proclamation.

Then what if the complaint of the aggrieved party is found to be unacceptable and still the
aggrieved party is not satisfied by the decision of the appropriate body? This issue is dealt with

under the next sub section.

2.4.4. Appellate Tribunal

The lease proclamation under its article 30 promises that an urban land clearing and
compensation cases appellate tribunal shall be established by regions and city administrations®’
and this tribunal shall:

1. Consist of not less than five members drawn from different relevant bodies,

2% Cited above at note 6, article 17(1).

2% gee article 1470 of the civil code and article 11 of proclamation no.455/2005, cited above at notes 22 and 196
respectively.

2% Cited above at note 6, article 16(2).

237 See article 30(1-9) of the new proclamation no.721/2011, cited above at note 5.
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2. Have the power, upon examining appeals submitted to it, to confirm, vary or reverse a
decision rendered by the appropriate body in accordance with sub-article (3) of Article 28
of this Proclamation and to enforce its decision,

3. Be accountable to the council of the region or the city administration, as the case may be,

4. Be free of any influence except the law,

5. May where it finds it necessary, order the relevant bodies to provide expert opinion or to
produce evidence pertinent to a case before it,

6. May order and use police force where it finds it necessary to execute its decisions and
orders,

7. May not be governed by the provisions of the ordinary Civil Procedure Code while
conducting its functions. It shall, however, be governed by expedient procedures to be
issued by the region or city administration and,

8. Have members whose term of office shall be determined by the region or city

administration.

The Ethiopian Federal Democratic Unity Front opposed the fact that complaints and appeals
regarding urban land are submitted to the executive branch on the ground that it violates citizens’
right to adjudicate their case by an impartial judiciary and it takes away the power of the regular
courts which is given by the constitution.?®® The party stated that this act of the government
violates citizens’ right of access to justice. A similar concern was raised in the discussion
between the House of Peoples Representatives Urban Development and Construction Affairs
standing committee and officials of the MoUDC and the response of the officials of the MoUDC

was that this does not violate any constitutional provision.?*®

Moreover, during the parliamentary
discussion for the ratification of the proclamation honourable Ato Girma Seifu stated that if the
government gives judicial power to the administrative body in every proclamation, what are the
courts going to do? He added that it is unfair to take away the power of the regular courts on the
ground that they may not render speedy decisions and hence the government should help in

improving the capacity of courts and entitle individuals to freely take their case before the same.

238 See Pa91 G “<<PtT] AH APE Ahhh&l NELPT 00§ AGVE vad PU1LTC 105> av@hi IERERT 44C
17 ¢7 2004 Phch& AT9° P8 17 €7C 11 g& 7:% (Translation by the author).
2% Cited above at note 32, p.18.
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In fact this system of establishing an appellate tribunal was also incorporated under proclamation
No. 272/2002, which provided for the establishment of Urban Land Clearance Appeals
Commission under its article 19. In a similar fashion to what was provided under the repealed
proclamation, article 30(8) of Proclamation N0.721/2011 provides that “the Tribunal may not be
governed by the provisions of the ordinary Civil Procedure Code while conducting its functions.
It shall, however, be governed by expedient procedures to be issued by the region or city
administration.” On the other hand the FDRE constitution states that “special or ad hoc courts
which take judicial powers away from the regular courts or institutions legally empowered to
exercise judicial functions and which do not follow legally prescribed procedures shall not be

established.”%4

Thus the question that should be raised here is; who prepares the procedures by which the
tribunal will be governed? Is it the executive body or the legislative one? The Ethiopian
Democratic Unity Front opposes the fact that the tribunal may not be governed by the regular
civil procedure and says that this enables the administrative body to enact its own procedures as
it wants.?*

The proclamation says “...to be issued by the region or city administration...” but this provision
of the proclamation is not clear. However, as this tribunal is accountable to the council of the
region or the city administration, the procedures by which it is governed should be issued by the
same body. Unless the procedures are issued by the council of the region or the city
administration, the fact that the tribunal will be free of any influence except the law, will be
doubtful. Moreover, as the constitution declares that procedures that serve judicial functions
should be legally prescribed, the procedures should be enacted by the legislature as it is usually
done in the case of other laws and publicized in Negarit Gazeta so that such procedures will be
easily accessible for everyone and help people to know better about their procedural rights.

The other question that should be posed in connection with this is; how is the tribunal
established? Under Proclamation No.272/2002 it was provided that the Appellate tribunal will be
established by regulations but the new proclamation says nothing regarding this. However, as an
adjudicatory body it should be established by regulations or law. As the procedures should be

240 See article 78(4) of the FDRE constitution, cited above at note 2.
4! See the statement containing the stand of the party regarding the new lease holding proclamation cited above at
note 25.
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legally prescribed, the tribunal itself should be established by law as it is provided under article
19(9) of Proclamation N0.272/2002. Officials of the MoUDC on the other hand stated that this
will be clearly provided under the regulations that will be issued by the regions and city

administrations.#?

Still another question is; who nominates the members of the tribunal? Is it the executive body or
the legislative one? The proclamation states only the number of the member of the tribunal, but it
does not clearly indicate who nominates them. The fact that the members of the tribunal are
accountable to the council of the region or the city administration should be expressed by
nomination and demotion of its members. However, if they are to be nominated by the executive
wing of the government, the provision of the proclamation which says that the tribunal will be
responsible to the council of the region or the city administration becomes meaningless. Thus the
proclamation should be amended in a way that it makes these things clear.

2.4.5. Appeals Against Decisions of the Appropriate Body

Under article 29 of the new proclamation an applicant who is aggrieved by the decision of the
appropriate body rendered as mentioned before is entitled to appeal to the Appellate Tribunal
mentioned above within 30 days from receipt of the decision. The Tribunal is duty bound to
examine the appeal, render its decision within 30 working days from submission of the appeal
and notify its decision in writing to the parties. This Tribunal has the power, upon examining
appeals submitted to it, to confirm, vary or reverse a decision rendered by the appropriate body
as mentioned above and to enforce its decision.” Moreover, the law provides that decisions of the
Tribunal, except relating to compensation, on issues of law and facts including claims for

substitute land shall be final.?** But why is appeal on issues other than compensation prohibited?

Thus other issues with the exception of compensation will never go beyond this. But is it just that
this tribunal gives decisions which are final and from which appeal to the regular courts of law is
not possible? It is here that the grievance of the persons who are said to be illegal settlers will

get final decision, because such persons are not entitled by the law to get any compensation for

242 Cited above at note 32, p.18.
243 See article 29(3) of proclamation no.721/2011, cited above at note 5.
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any of their properties on the land and the permanent improvements they made to the land. Is it
fair? Taking in to account the issue of independence of such tribunal it seems that it would be
better if the proclamation allowed appeal to regular courts on all issues. This is because | have
doubts as to the impartiality of the tribunal, especially, if members of the tribunal are nominated
by the executive. The Ethiopian Federal Democratic Unity Front has also mentioned this issue in
the statement of criticism which was issued immediately after the adoption of the new lease
holding proclamation. It reads as follows “the party opposes the fact that complaints and appeals
regarding urban land clearance are submitted to the executive body. The government should
have worked to words improving the capacity and impartiality of the regular courts than doing

this. This act of the government violates the right of citizens’ access to justice.”**

Let me also pose another question as to the decision of the tribunal. Is it just that the tribunal’s
decisions on issues of law are final? The FDRE constitution under article 79(1) provides that
judicial powers, both at Federal and State levels, are vested in the courts. It also however, states
under article 37(1) that everyone has the right to bring a justiceable matter to, and to obtain a
decision or judgment by, a court of law or any other competent body with judicial power. Based
on this it is customary and constitutional to establish such kind of tribunals, for instance, the tax
appeal tribunal.

Thus, the establishment of this tribunal does not contradict with the constitution. Especially
taking in to account the fact that the issue involves technical matters, it requires expertise out of
the legal profession, to render accelerated decisions about the matter. But even if such courts are
established for special matters, it is only the court which is competent to decide on errors of law.
If the decisions of such bodies involve errors of law, then the court should render a final decision
about the interpretation of the law. Some people strongly criticize the fact that the proclamation
allows appeal on matters of compensation but not on matters of law is not just and
constitutional.?** Even if | am not sure about its unconstitutionality, | believe that questions on
errors of law should not be decided by other professionals but by legal professionals charged
with this responsibility, for instance the Cassation Division.

244 See Daniel, cited above at note 155.
4% See Mekasha, cited above at note 44, p.135.
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Under article 80(3) of the FDRE constitution a decision of any court in Ethiopia today can be
reviewed by the Cassation Division of the Federal Supreme Court if it manifests a prima facie
case for basic error of law and if it is a final decision and is filed within the time limit.>*® In a
similar fashion the State Supreme Court has power of causation over any final court decision on
State matters which contains a basic error of law.?*” Then what does the expression “... any final
court decision...” under article 80(3) of the FDRE constitution refers to? Doesn’t it include any
final decision of an administrative tribunal or court? In the writer’s view this includes any final
decision of an administrative tribunal too. Otherwise the rights of individuals whose cases are
finally decided by administrative tribunals or courts will be at stake.

Then the other basic question in relation to this is; does article 29(3) of the new lease holding
proclamation prohibit individuals from taking their case to the cassation division in case they
believe that there is error of law? The writer doesn’t think so. It only prohibits further appeal on
issues except relating to compensation. Otherwise it contradicts with the above mentioned
provision of the constitution. Thus the question in this regard should be as to the fairness of the
prohibition of further appeal on issues other than relating to compensation.

To evaluate the fairness of the prohibition of appeal in this regard, it is better to know who the
appropriate body is. Article 2(6) of the new urban land lease holding proclamation defines the
term “appropriate body” as a body of a region or a city administration vested with the power to
administer and develop urban land. On the other hand, this body is named as ‘Concerned body’
under article 2(4) of the model regulation and defined as a body given the power to administer
and develop urban land by law. But where is this body going to be mentioned? Who determines
the appropriate body? It is neither given by the proclamation nor by the model regulation. This
is confusing. It is susceptible to abuse. As a result, aggrieved parties may easily be confused as to
who is the appropriate body as it is not given by the aforementioned laws.

246 Muradu Abdo, Review of decisions of state courts over State matters by the federal Supreme Court (June 2008),
MIZAN LAW REVIEW Vol. 1 No.1, (available at:
http://www.ajol.info/index.php/mlr/article/viewFile/55614/44089), last visited on 12 September 2012.

47 See article 80(3/b) of the FDRE constitution, cited above at note 2.
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However, as we can understand from the powers given by the proclamation to it, this body is
possibly an administrative one. Therefore, it is this administrative body who issues the clearance
order for an urban land that is empowered to give decisions on the grievances of persons who are
served with its clearance order. Is this fair? Or do we have a separate appropriate body other than
the one that issues the clearance order who entertains complaints of aggrieved parties? This is
not clearly provided by the proclamation. Therefore, it is from the decision of this appropriate
body that an appeal for a final decision except on issues other than compensation will be taken to
the appellate tribunal provided under article 30 of the proclamation. On top of this the writer has
doubts as to the impartiality of both the appropriate body who renders the first decision and the
appellate tribunal who passes final decision as mentioned above. Based on this an appeal should

be allowed to a regular court of law on all issues.

Under 29(4) of the new lease holding proclamation a person dissatisfied with the decision of the

Tribunal on the issue of compensation may appeal, within 30 days from receipt of the decision,
to the relevant municipal appellate court or, in the absence of municipal appellate court, to
the regular high court. But under article 18(4 and 5) of Proclamation No0.272/2002 it was
provided that “a person dissatisfied in the decision of the Commission may appeal only on issues
of compensation within 30 days from the receipt of the decision, before the relevant High Court
having jurisdiction over the place where the property in issue is situate or where such place
is in Addis Ababa before the Municipal Appellate Court and the decision at this appellate
level shall be final”

Thus, under Proclamation N0.272/2002, while the jurisdiction of municipal appellate court was
limited to Addis Ababa, the high court had the jurisdiction out of Addis Ababa. But under the
new lease holding proclamation it is only in the absence of the relevant municipal appellate court
that appeals concerning compensation can be submitted to the regular high court. Is it fair?
Generally under the lease proclamation issues arising from urban land clearance are not required
to be taken to the regular courts. But in the writer’s view, the appeal in this regard should have
been submitted only to the regular high court, because | have doubts as to the impartiality of the

members of both the appellate tribunal and the municipal appellate court.
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Moreover, it is provided that for such person’s appeal concerning compensation to be admitted
both by municipal appellate court and the regular high court the person should first hand over the
land subject to the clearance order to the appropriate body and attach evidence to this effect.?*®
Otherwise the appeal will never be entertained. Is it fair? How should one surrender his land
before a final decision is rendered concerning the controversy about it? How is the amount of
compensation to be determined if the land is taken over and the properties attached with it is
demolished? However, the writer believes that land holders should not be obliged to surrender
the land until after the case is no longer appealable. It is only after the requirement of the
constitution that an advance commensurate compensation is paid that the land should be taken

over.

On top of that, as provided under article 29(4) of the proclamation the period for appeal as to the
amount of compensation should be submitted within 30 days from receipt of the decision. But as
a pre condition to appeal such person is expected to hand over the land subject to the clearance
order to the appropriate body and attach evidence to this effect. However, the appropriate body
may not take over the land within the required time.?*® On account of this delay, the right to
appeal of the landholder may expire even for reasons which are beyond his/her control. Thus if
article 29(5) of the proclamation which imposes an obligation of handing over of the land as a
pre condition for appeal cannot be amended, the 30 days provided for appealing to the appellate
court as mentioned above should run starting from the time when the appropriate body takes over
the land rather than from the time of receipt of the decision of the Tribunal.

Moreover, it is provided that the appellate court should decide on an appeal submitted to it as
mentioned above within 30 working days from the submission of the appeal and the decision of
the court shall be final.*° The appellate court in this regard is given only 30 working days to
make its final decision. But is this time enough? Unlike this no time limit was provided under
article 18 of the repealed Proclamation No0.272/2002 for the decision of the High Court or

Municipal Appellate Court. Thus, especially if the members of the appellate court do this task on

248 See article 29(5) of proclamation no. 721/2011, cited above at note 5.
29 1d,, article 29(4 &5).
2014, article 29(6).
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part-time basis this time limit might bring about hurried decisions. Of course there should be

time limit but it would have been better if this time is reasonably extended.

Then what if the decision of the appropriate body is not reversed by the Appellate Tribunal? The
answer to this question is found under the following part.

2.4.6. Takeover of Land

The proclamation provides that the appropriate body shall take over urban land from any person
who has been served with a clearing order within 90 days from the date of payment of
compensation, or if the person refuses to take the payment, from the date of depositing the
compensation in a blocked bank account in the name of the appropriate body; provided,
however, that the appropriate body shall pay the deposited amount whenever the entitled person
intends to take the payment.?®* The appropriate body shall take over a land in respect of which a
clearing order or notice has been served in the following three situations: a) Where the person
served with the clearing order or notice has not lodged a grievance against the action, b) Where
the grievance is dismissed in accordance with this law and no further appeal is made against the

decision; or c) Where the appeal submitted in accordance with this law is dismissed.?*?

It has been mentioned in the above discussions that no appeal to the appellate court is allowed by
this new lease holding proclamation except in the case of compensation. Thus appeals against
taking over of land end at the level of appellate tribunal. Where there is no crop, perennial crop
or other property on a land in respect of which a clearing order has been served, the holder shall
hand over the land to the appropriate body within 30 days from the date of receipt of the order.”*
Thus it is only when there is crop, perennial crop or other property on a land in respect of which
a clearing order has been served that the appropriate body is expected to wait 90 days, otherwise
this law provides that 30 days are enough. The appropriate body can also order police force when
it finds it necessary to use force to take over the land.**

24, article 31(1).
2214, article 31(2).
2314, article 31(3).
2%1d., article 31(4).
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Moreover, it is provided that the appropriate body may not be held responsible for any property
situated on illegally held plot of urban land in the course of clearing the land.?*> The new lease
holding proclamation in all cases negatively affects the rights of people who are said to be illegal
settlers. From the very beginning those people are given only seven working days to submit their
grievance and finally this law makes the appropriate body free of any responsibility for the loss
of any property found on the land cleared. But this at least goes against fairness. As we are
witnessing currently in many cities, many individuals are left with no shelter after their house is
demolished without being given enough time to search for alternative shelter and transport their
properties to the same. This is really against humanity. Thus at least such individuals should be
given reasonable time to be heard, search for alternative shelters and clear their properties

properly.

2.5. Criminal responsibilities entailed as a result of violations of the provisions

of the new lease holding proclamation

After putting the phrase “Unless the offence is punishable with more severe penalty under the
Criminal Code,” the new lease holding proclamation prescribes very harsh penalties in terms of
fine and imprisonment for the violation of any of its provisions under article 35. It is clearly
provided in this regard that when any of the crimes stated under article 35 of this proclamation
are committed, unless the criminal code imposes more severe penalty for the commission of such
crimes, the penalty incorporated under article 35 of the new lease holding proclamation will
apply. On the other hand, if the penalty for violations of any of the provisions of article 35 of this
new lease holding proclamation is less severe under the same proclamation than under the
criminal code, then the penalty stipulated under the criminal code will apply. In doing so, the
legislature wants to apply both the criminal code and the new lease holding proclamation

depending on the severity of the penalty under each law.

The expression “...Unless the offence is punishable with more severe penalty under the
Criminal Code...” in this regard shows that the legislature did not duly consult the provisions of
the criminal code before incorporating the penalties provided under the new lease holding

25 1d., article 31(5).
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proclamation. But why is it not possible to consult the relevant provisions of the criminal code
before enacting the new law providing for penalties? However, consulting the relevant

provisions of the criminal code in this regard would have ensured compatibility.

Article 35 of the lease proclamation provides that unless the offence is punishable with more
severe penalty under the Criminal Code the penalties provided under the same will apply. Does
this contradict with the constitution? Or is it constitutional to prescribe heavier penalties
while there are less rigorous penalties in action? Some people say that this goes against the
constitution. They try to relate this with the principle of ‘Non-retroactivity of Criminal Law’
under the constitution®®, especially with sub article 2 of article 22, which provides that
“notwithstanding the provisions of sub-Article 1 of this Article, a law promulgated subsequent to
the commission of the offence shall apply if it is advantageous to the accused or convicted
person.” Is this correct?

What is provided by the lease proclamation is that when there are different penalties prescribed
under the lease proclamation and the criminal code for the same offence, and then the heavier
one will apply. In the writer’s view, this would have gone against the constitution if a penalty
which is heavier than what is provided under the criminal code stipulated by the lease
proclamation is imposed for crimes committed before the enactment of the same proclamation or
if it tried to penalize people who have committed any act before the coming in to force of the

new lease holding proclamation and which did constitute a crime under the criminal code.

Of course, the new lease holding proclamation has come up with serious penalties for crimes
which would have been penalized with less severe penalties under the criminal code and this is
possible for the legislature so far as the penalties apply for crimes committed after the coming in
to force of the same law. This is said to be made to discourage corruption and speculation in
relation to urban land. However, the basic question that should be asked in connection with this
is; does change in the law change the minds of individuals? Besides how fair would that be?
What policy or economic objectives are served by these heavy handed moves? What is the
purpose of having a separate law on crime if the legislature incorporates penal sanctions on every

%6 See Mekasha, cited above at note 44, p.147.
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law? Is such practice of penalty shopping an attribute of a humane let alone democracy? Some
people say that this will not solve the problem. For instance, honorable Ato Girma Seifu (MP)
said that “increasing punishments will not eradicate corruption; it just leads people to ask for

more bribes commensurate with the possible punishments.?’

The other problem with this proclamation is that using penalties incorporated under the two laws
side by side creates confusion among public prosecutors and judges and opens for unnecessary
arguments.?®® For instance, the crime stated under article 35(1(a/1)) of the new lease holding
proclamation is similar with what is provided under article 407 of the criminal code which is
entitled as ‘abuse of power’. But the penalties incorporated for the commission of this crime
under the two laws are difficult to apply independently. While the penalty in terms of
imprisonment provided under article 407(3) is rigorous imprisonment from 10-25 years, it is 7-
15 years rigorous imprisonment under the new lease holding proclamation. When we see the
penalty imposed in terms of fine under the two; while it does not exceed 100, 000 birr under the
criminal code, it is from Birr 40,000 up to Birr 200,000, under the lease holding proclamation.

Thus, while the penalty in terms of imprisonment is more severe under the criminal code, the
fine under the lease proclamation is more than that provided under the criminal code. So which
penalty is going to be applied if this crime is committed currently? Is the public prosecutor
going to institute a charge with a penalty of imprisonment from the criminal code and a
fine from the lease holding proclamation? This is confusing and difficult for implementation.
Some people also say that if the penalties for different individuals on the same crime differ
because of the fact that the penalties incorporated under the criminal code and the lease hold
proclamation are confusing and the public prosecutor makes use of any of the penalties as he
wishes, this may go against the right to equality before the law.?*®

Still the other problems are there with the lease holding proclamation. Among these is the one

found under article 35(1)(a) (2) and (3)). In both cases, the penalties are rigorous imprisonment

2T Hiruy Tsegaye, Ethiopia: New law puts private possessions under lease: (2011), (available at:
http://addisfortune.com/Vol_12_No_598_Archive/New%20Law%20Puts%20Private%20Possessions%20under%20
Lease.htm), last visited on 23 September 2012.

»8gee Mekasha, cited above at note 44, p.148.

9 1bid.
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from 5 to 12 years and a fine from Birr 30,000 up to Birrl50, 000. But they are written under
different sub articles. Thus, the legislature should have avoided repetition of similar penalties by
including what is provided under 35(1)(a/3), under 35(1)(a/2).

The other problem with article 35(1(a/3) is that it has generally made all acts of omission under
the proclamation crimes punishable by rigorous imprisonment and fine. That means there are no
faults which can be passed simply by administrative correction under the proclamation. Thus
making all omissions under the proclamation crimes punishable by imprisonment or fine is
humanly unfair. Those omissions can happen due to lack of capacity, lack of the required
facilities, or due to reasons which are beyond ones reach, etc. Thus trying to penalize all
omissions including those minor ones through rigorous imprisonment and fine is at least unfair.
For instance, is the fact that the appellate court did not render decision on an appeal submitted to
it within 30 working days from its submission qualified as a crime and thus punishable with
rigorous imprisonment from 5 to 12 years and with a fine from Birr 30,000 up to Birr 150, 000 ?
What if the reason why they did so is because of force majeure?

According to this provision members of the appellate court will be penalized at least with
rigorous imprisonment of 5 years and with a fine of Birr 30,000 for failing to give decision
within 30 working days as mentioned above whatever the reason for their failure may be. A
number of omissions may possibly materialize as a result of which honest people may be
subjected to rigorous penalties.

Regarding this provision similar concerns were raised in the discussion between the House of
Peoples Representatives Urban Development and Construction affairs standing committee and
officials of the Ministry of Urban Development and Construction and the response of the
officials of the MoUDC indicates that this will be corrected in the regulations to be issued by the
regions and city administrations.”® This means an amendment of this provision of the
proclamation will be made by the regulations to be issued by the regions and city administrations
which is unconstitutional. But isn’t it possible to amend the proclamation itself?

260 Cited above at note 32, p. 18.
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Even if | have no enough space to write down all the provisions of the new lease holding
proclamation which suffer from various defects, Article 35(1)(a (1-3) of the same reads as
follows:

35. Penalty

1/ unless the offence is punishable with more severe penalty under the Criminal Code:

a) Any officer or employee who is in charge of implementing this Proclamation and regulations
and directives issued hereunder with intent to obtain for himself or to procure for another person
undue advantage:

(1) Grants an urban land in contravention of the provisions of this Proclamation is punishable
with rigorous imprisonment from 7 to 15 years and with a fine from Birr 40,000 up to Birr
200,000;

(2) Fails to disclose any information pertinent to a tender, restricts the sale of bid documents,
distorts the process or reverses the outcome of a tender is punishable with rigorous
imprisonment from 5 to 12 years and with a fine from Birr 30,000 up to Birr150,000;

(3) Acts in violation of the provisions of this Proclamation or fails to take action required under
this Proclamation is punishable with rigorous imprisonment from 5 to 12 years and with a fine
from Birr 30,000 up to Birr 150,000;

To the writer, People may commit many possible omissions at least as human beings, but
imposing this type of penalties irrespective of their intention and the weight of the contravention
IS unjust, because there should also be acts which can simply be passed by administrative

correction.

It is also provided under article 35(1/b) that “whosoever in violation of the provisions of this
Proclamation or regulations or directives issued hereunder fences an urban land, undertakes
construction on it or encloses it with his adjacent land is punishable with a rigorous
imprisonment from 7 to 15 years and with a fine from Birr 40,000 up to Birr 200,000.” But what
about the fate of the land fenced or on which construction is undertaken or enclosed with the
adjacent land? Is it going to be reclaimed or remains under the possession of the above
mentioned individual? If it is to be reclaimed such fact should be included under the above

mentioned provision.
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But how can a violation of a directive which possibly be known only by government employees
working within a certain office entails penalty on any one all over the country? Crimes should
be clearly prescribed by law and published in the form of negarit gazeta so that everyone will be
informed. But making a violation of a directive a crime entailing rigorous punishment is said to

be wrong drafting of law.?*

Moreover, under article 35(1/c) it is provided that “any bidder of urban land lease tender who
presents a falsified documentary evidence or conceals any evidence which he should have
disclosed or connives at an act of fake competition is punishable with a rigorous imprisonment
from 5 to 12 years and with a fine from Birr 30,000 up to Birr 150,000.” But why does this
concealing of any evidence entail a criminal penalty? If one fails to submit all the required
evidences for bidding, it is simply enough to cancel him/her out of the tender. Of course if he
submitted false documents, is constitutes a crime otherwise why should people be obliged to
disclose their private information? Thus this provision should be revisited.

Generally, the drafters of the above mentioned lease holding proclamation should have first
deeply consulted the provisions of the criminal code and identified which crimes and what
punishments are incorporated under the criminal code and which are not and come up with the
provisions of the lease proclamation for the intended purpose. Even now, it is better to duly
amend the provisions of new lease holding proclamation in line with the criminal code rather

than creating confusions and violating the rights of individuals.

2.6. Transitory Provisions

The proclamation also provides for transitory provisions. Accordingly, it is stated that “regions
and city administrations shall render decisions, within three months after the coming into force
of this Proclamation, on pending land holding requests in accordance with the former laws.”%2
Therefore, the proclamation provides three months after the coming in to force of the same so

that regions and city administrations can decide on land holding requests which were pending

%61gee Mekasha, cited above at note 44, p. 152.
%2 gee article 37(1) of proclamation no.721/2011, cited above at note 5.
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before its enactment. This decision is to be made according to the former laws. Thus for such
requests the new lease holding proclamation will never be applicable so far as they are decided

within three months after the new proclamation entered in to force.

The second transitory provision of the proclamation states that “all lease holding contracts which
have been concluded with the appropriate body and all activities performed accordingly before
the coming into force of this Proclamation shall be valid and remain intact.”?*® Thus the validity
of all contracts of lease concluded according to the former lease holding proclamation and all
acts performed following such contracts before the coming in to force of the new lease holding
proclamation remain intact. What does this mean? What is provided is as to the validity of such
acts. But how about the implementation? What will be the price applicable during transfer? The
market price or according to the new lease system? For instance, how is transfer of a lease hold
collateralized according to the former lease proclamation to be effected in case the debtor
defaults payment? If transfer is to be conducted according to the former law, for how long does
this former law apply?

But under article 46(5) of the model regulation banks which extended loans having collateralized
lease holding rights before the coming in to force of the new lease holding proclamation are
entitled for one year after the adoption of the regulation to recover any loan on collaterals
according to the former laws. That means within the stated time limit the buyers in this regard
are not expected to pay lease transfer payments and no penalties will be paid by the sellers for
transfer of below half completed constructions. According to the regulation, banks can for one
year after the adoption of the same recover any loan on collaterals entered in to before the
coming in to force of the new lease holding proclamation according to the former laws i.e. based
on proclamation no. 97/1998 which entitles them to recover loans without the need of securing

any court execution order and with no need of lease transfer payments.

However, both the proclamation and the model regulation say nothing about all activities
performed in relation to old possessions entered in to before the coming in to force of the
proclamation. The absence of transitory provisions in this regard affects many individuals and

%6314, article 37(2).

119



institutions. For instance, it makes the recovery of former loans granted to old possessors without
restriction according to the former laws difficult and this affects banks. Thus the transitional
period given in the case of lease holding as mentioned above should have also applied in the case
of old possessions collateralized before the enactment of this new lease holding proclamation.
That means such banks should have also been entitled to sell old possessions used as collaterals
before the coming in to force of the same law at least for the period provided above according to
the former rules i.e. out of the lease system. Moreover, there are no transitory provisions both
under the proclamation and the model regulation that entertain contract of sale of old possessions
concluded before the coming in to force of this law but the process for transfer of title was not

started.

But unlike the proclamation and the model regulation, the Addis Ababa City administration
regulation no. 49/2012 under article 7(7) provides a one year opportunity for all lawful contracts
regarding old possessions entered in to before the coming in to force of the lease proclamation to
be regulated according to the former laws. For instance, according to this regulation, contracts of
sale of old possessions concluded before the coming in to force of the new lease proclamation
but the process for transfer of title was not started if signed and deposited before the relevant
government institution are to be entertained based on the previous law. Thus this regulation has
solved some problems in this regard even if we do not know what the other regions will do as it
IS not guaranteed by the proclamation itself. However, to avoid possible differences, it would
have been better if the proclamation has incorporated transitory provisions allowing such
contracts regarding old possessions to be entertained according to the previous laws.

Moreover, both the proclamation and the model regulation do not incorporate clear provisions as
to whether the new advantages brought by the new lease holding proclamation can benefit lease
holders who obtained land as per the previous lease holding proclamation. For example,
regarding period of lease, the new lease holding proclamation adds a 10 years period for
industries and trade more than what was provided under the former proclamation. Then, are the
former leaseholders going to be beneficiaries of this 10 years period? This is not made clear both
under the new lease holding proclamation and the model regulation. But the new lease holding
proclamation should have expressly allowed this advantage for the former lease holders. Of
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course one may say that such former lease holders should pay an additional lease price for the 10
years added. Actually, those who want to make use of the 10 years extension period should pay
the lease price of the land for the additional period.

Therefore, as the new lease holding proclamation does not have clear provisions in this regard,
amending it in order to make it free of different interpretations is necessary. In doing so,
amending it in favor of the contracting parties before its coming in to force is better and
customary in law making. For instance, enabling the above mentioned contracting parties to
benefit if the new proclamation better benefits them and letting them gain all the benefits of the

previous proclamation is advisable.
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Chapter three

The implications of the proclamation on the Ethiopian Economy

Land is a critical natural resource and factor of production, thus the way by which land is
controlled and used affects patterns and processes of economic and social development. For this
reason, the new urban land lease holding proclamation can have its own political, social and
economic implications, but under this chapter we will only deal with its implications on the
Ethiopian economy. The implications on the economy can be positive or negative. They can also
be visible in the long run or within a short period of time. Most parts of this chapter are the
results of qualitative interviews and focus group discussions conducted in Addis Ababa with
purposively selected bodies that are directly or indirectly concerned with the issue at hand.

Thus, opinions collected from old possessors, lease holders, people who are not yet land holders,
brokers who are engaged in facilitating the sale of houses, members of political organizations,
people working at document authentication and registration office, banks, the municipality and
legal professionals are used to assess the implications of the new urban land lease holding
proclamation. It should be remembered that most people who participated in the focus group
discussions and interviews opted to remain anonymous. In the following subsections we will see

what the above mentioned people will say about the issue at hand.

3.1. The opposition

On Sunday 3 November 2004 E.C., the Ethiopian Democratic Party issued a statement opposing
the adoption of the new urban land lease holding proclamation on the ground that it violates
individuals’ property rights.?®* It was stated that the proclamation restricts citizens’ right to
produce, expand and improve immovable properties on the land and transfer the same from
generation to generation. Under the title “the problems in the use and administration of land
cannot be solved through the attitude and way of doing which created it”, the party mentioned
that the new lease proclamation does not take in to account the main reasons for the confusions

264 Spe OHM@- 7°CHCE “RT %0 PAH APE PHITT QANTIF 8240 hAi" J=RER? 14C 3 +7 2004
Phch® hF9° Po 17 €7C 9 gA 5:F (Translation by the author).
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in land administration. The party believes that the complex problems surrounding land
administration emanate from unnecessary connections between officials in the system and some
individuals who controlled land transfer and the government should have solved this problem
rather than eroding the property rights of honest citizens. Finally it was stated that this law by
putting land under the sole control of the government contradicts with the principles of free

market and healthy property development.

Similarly, immediately after the adoption of the same proclamation the Ethiopian Federal
Democratic Unity Front which insists that urban residents should at least own urban land for
residential purposes issued a statement opposing the enactment of the same.?®® This party stated
that this law makes all urban land under the lease system thereby making urban residents tenants
of the government. It is added that this law by putting land under the sole control of the
government and imposing various restrictions on land transfer negatively affects the property
rights of urban residents and makes them economically weak.

The fact that the new urban land lease holding proclamation is made applicable to all regions is
also opposed by this political party based on the idea that taking in to account the federal nature
of the central government the proclamation should have entitled the regions to decide by

themselves depending on their own respective conditions.

Of course, in response to this, Desalegin Mengiste, a public prosecutor and chair man of the
drafters of the new lease holding proclamation has mentioned that under articles 51(5) and 55
(2/a) of the FDRE constitution the power to enact laws regarding land and natural resources is
exclusively given to the federal government.”®® He added that the lease proclamation has given
the regions the power to prepare their own regulations and directives based on their own special
socio-economic conditions. But what he cited as an example is the possible difference in the size
of the land that can be allocated in the different regions for the same purpose.

265 See Yemane, cited above at note 238.
26 Spe QUIAT avY kT “OAH APE. AL PILIAD: FPOP PRICIPG (ADPT AL Ptavwit Lu7it (HRER?
F1 147 2004 Phch-& WT9° #6817 ¢7C 13 gA 397 (Translation by the author).
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As per article 52(2d) of the FDRE constitution, regional states have the power to administer land
and other natural resources in accordance with Federal laws. Thus, in the writer’s view this lease
holding proclamation should have at least incorporated a provision allowing regions to permit
urban land for residential purposes without violating the principle of the constitution which
provides that land is owned by the state and the peoples of Ethiopia and depending on their own
prevailing conditions. In so doing, as there is no shortage of urban land in most of the regions,
such regions could at least allocate urban residents plots of land for residential purposes by the
permit system or at least at a bench mark lease price and minimized the problems created by the
auction system which allows the monopolization of urban land by few rich investors. However,
as per the new urban land lease holding proclamation, with the exception of the five years grace
period provided under article 5(4), even the small towns with in the country are expected to
apply the proclamation.

A writer by the name Deneke Tsegaye in the Reporter Newspaper raised issues such as; why
does the lease proclamation become an issue of discussion everywhere and by every one? Does
it consider the capacity to pay of the majority of citizens? He stated that the law is against
individuals’ right to basic need of shelter and the free market economy.?®’ That is why everyone
is expressing his/her discontent against the law. All in all the law mainly focuses in collecting a
good amount of money but does not take in to account the capacity of most of the Ethiopian
people and is unfair.

The ideas incorporated in the statement of opposition issued by the Ethiopian Federal
Democratic Party as mentioned above are indirectly reflected in the following paragraphs.

On 30 November 2012, the writer interviewed Ato Gebru Asrat a former president of the Tigray
Regional State who is currently a member of an opposition party.?®® He said that the law by
subjecting all urban land to lease hold, which does not take in to account the capacity of most of
the Ethiopian people, violates not only the constitution but also the international agreements
which form part of the FDRE constitution as per article 9(4) of the same. He cited article 2 of the

207 See Q1P 0% A0LGT “PAH APE AU AFANNT £10AF ERERT F1vi” 8 ¢7 2004 Ohcho® AP o 17 TC
13 g& 467 (Translation by the author).

%88 |nterview with Ato Gebru Asrat, Msc. in economics and Vice chair man and in charge of foreign affairs of
Ethiopian Federal Democratic Unity Front on 30 October 2012.
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ICESCR and article 25 of ICCPR which respectively state that “in no case may a people be
deprived of its own means of subsistence” and “nothing in the present covenant shall be
interpreted as impairing the inherent rights of all people to enjoy and utilize fully and freely their
natural wealth and resources.” He said that land is a natural resource and the people have the
right to use the land as a means of subsistence, but contrary to these provisions this right is
subjected to mandatory lease payment under the current law without taking in to consideration

the economic capacity of more than 80% of the Ethiopian urban residents.

Moreover, he stated that the procedure of ratification of the proclamation also violates article 8
of the FDRE constitution which states that “the sovereignty of the Nations, Nationalities and
Peoples of Ethiopia shall be expressed through their representatives elected in accordance with
this Constitution and through their direct democratic participation.” However, according to him,
in this case the people were not consulted directly and neither its representatives were provided
with enough time to discuss on the issue. He said, the law was not investigated by the standing
committee of the parliament charged with the same responsibility and thus it was crafted behind
closed doors and this violates article 12(1) of the FDRE constitution which provides that the

conduct of the affairs of the government shall be transparent.

He added that the proclamation also violates the right to private property of individuals under
article 40 of the constitution as it treats the land and the buildings separately which is in fact
unfair as a house cannot be built on the space.”®® He says the issue of urban land lease holding is
not incorporated under the constitution and as the constitution entitles peasants and pastoralists
to use rural land for free what we can infer from this is that urban residents, as joint owners of
land, can also use urban land for free at least for residential purposes. He said that as the
government has many other alternative sources of income it should not necessarily depend on

land lease for all purposes.

He also remembers that this law was opposed by almost all urban people including members of
the ruling party. For him unlike the imperial regime where the majority of the societies were
tenants of land lords the current law makes the people tenants of the government and he says that

29jhid
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this is designed by the government to make the urban population economically and politically
dependent on it, because if one is economically weak, s/he will also be politically weak. He
believes that the Derg regime which allowed for an urban resident to own 500 square meters of
land for residential purpose and if necessary another single business house better protected the
rights of urban residents on land than the current regime.

He says land transaction especially that of old possession has almost been stopped. Many
diasporas who formerly took land by lease are also surprised by the new changes about their
holdings and are in doubt because they couldn’t transfer their possessions as they formerly
planned and they do not know what kind of law will come next to this. He also added that many
people who formed housing cooperative associations having deposited their money for many
years are made to dissolve on account of the fact that land cannot be obtained other than lease
holding. As a result neither they obtain the land nor could they use their money for economic
purposes because their money was deposited in a closed bank account for the last eight or nine

years.

Some of Ato Gebru’s ideas are also reflected in Ato Daniel’s writings in which he stated that
“the FDRE Constitution as well as other Federal and Regional Land Proclamations ensure free
access to agricultural land. The amount of land to be provided to peasant farmers, as far as
possible, is made equal. This way, the policy objective is to ensure equality of citizens in using
the land. The weakness of this policy objective is that first, it does not address the urban land;
article 40 of the FDRE Constitution that deals with property talks only about rural land.”%"
Concerning urban land, the Constitution said nothing about the acquisition and transfer of land
by urban dwellers. Nevertheless, some interpret article 40(6) that deals with right of investors to
get land, as one that includes urban dwellers as well. Article 40(6) of the constitution envisages
that private investors may get land on the basis of payment arrangement. In other words, unlike
peasants and pastoralists, investors must pay a reasonable fee for the land they get from the state.
However, an investor is a person who uses land for business activities and his main objective is

to reap profit. So, it is obvious that urban dwellers cannot be categorized as investors.

27% See Daniel, cited above at note 180. By the way, | do not have any idea about the political position of Ato Dniel
and thus it is only to supplement what Ato Gebru says with the scholarly writings of the afore mentioned lecturer of
Bahir Dar University that I cited his material.
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Moreover, the lease system was introduced in Ethiopia for the first time as a sole means of urban
landholding when Urban Lands Lease Holding Proclamation No. 80/1993 was adopted. Since the
lease system was enacted before the adoption of the constitution, and since the constitution does
not say anything about urban land, it can be argued that this proclamation and the subsequent

lease proclamations for that matter lack constitutional base.?*

According to article 40 (3) of the FDRE Constitution the right to ownership of rural and urban
land, as well as of all natural resources, is exclusively vested in the State and in the peoples of
Ethiopia. Land is a common property of the Nations, Nationalities and Peoples of Ethiopia and

shall not be subject to sale or to other means of exchange.?2

Hence, this arrangement creates a joint ownership of land between the people and the state. The
people have wider rights than simple use or lease rights. Comparing the urban land holding rights
with their rural counterpart one may appreciate how the constitutional right of “equal right of the

people to the land” have been adequately reflected in the rural land laws.?"®

The current Rural Land laws provide peasants and pastoralists lifetime rights for free. Such
rights include the rights of use, lease/rent, donation, inheritance and so on except sale and
mortgage. Further, it gives reasonable compensation for the expropriation of rural land and
property thereon. Farmers have rights similar to private ownership except sale.

However, in urban areas, especially under the current lease law, residents are denied of any right
which reflects their ownership right. The current law allows urban land to be held only on lease
basis for defined period and upon payment of lease price. Residents are forced to pay lease price
for a plot of land whether that is for residence or business. They become, in effect, tenants while
the government takes the ownership right with all its benefits.?’* Even if the government believes
that land should be under the ownership of the people and the state for the purpose of social

justice and tenure security, this proclamation by making the allocation of urban land only

21 |pid.
212 gee Daniel, cited above at note 155.

213 | bid.
274 |d.
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through auction violates the principles of fair allocation of land and the peoples’ joint ownership
of the same.?”” In this regard unlike what is provided under article 40(3) of the FDRE
constitution, the government has exceeded its power of agency for administration of land
provided for it under article 89(5) of the constitution.?”® But the constitution grants urban people
ownership right and hence justice demands that residents must, at least, get residential plot for
free like what used to happen in the past. Of course, those who want to have more plots whether
for business or pleasure must pay lease price. In this way it is possible to ensure their

constitutional right to land.?”

3.2. Old possessors

Interviewees who are old possessors complain that the government is intending to take their “rist’
and restricted them from freely transferring their possessions for a fair amount of money contrary
to the long lasting custom of the Ethiopian people. Due to this they stopped selling and
mortgaging their house. It was also added that due to this, even the government has lost a huge
amount of money that could have been obtained from the transfer of such possessions. It was
stated that the reason why people construct houses is to use them up to the end of their life and
transfer the same to their children and grand children. It was also mentioned that the motive of
old possessors to improve their old possession has been weakened as a result of the restrictions
imposed by the law on the same. Many old possessors are also afraid that their land on which
they are subsisting by further renting may be taken under the cover of public interest or urban

renewal.

Many old possessors told the writer that before the coming in to force of this proclamation, even
if they have no capacity to build big buildings on their land, they could either wait until they
acquire the capacity to erect big buildings or they could sell it for a good amount of money
which can solve their basic economic problems. But now they complain that they can’t get the
value of the land which they kept for generations from the time when such land had no

significant value up to now when the land is very much valuable. Many old possessors stated that

215 See 87O DAL TMCKHAT “CAH APE. M1 @73k 02 AN JRER? 48C 24 +7 2004 Phch® Wio°
$6 17 &1c 12 g& 35 #f (Translation by the author).
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they reserved these possessions up to now while many others have sold and spent the income
derived from the sale of similar possessions on whatever they like.

The interviewees further noted that even the Derg was providing 500 square meters of land for
residential purposes and an additional land for business purposes. As per the interviewees, even
if it is stated under the FDRE constitution that land is owned by the state and the peoples of
Ethiopia, it was sold through an internal agreement between the seller and the buyer and sellers
were getting the value of the land through sale up to the coming in to force of this proclamation.
This is what is currently taken away by the government. It was also stated that this proclamation
narrows the opportunity of urban land holders to get bank loans.

It was stated that generally old possessors bitterly oppose the lease proclamation taking in to
account the following four consequences: 1) because of the restriction imposed by the law old
possessors couldn’t sale their possessions for a good price, because buyers are subjected to two
payments when buying old possessions. As a result if they can’t sell their possession for a good
price, they can’t solve their economic problems. 2) Old possessors cannot currently obtain a
good amount of loan by mortgaging their old possession because location value will not be taken
in to consideration and banks are not sure how much lease will a buyer pay in case the debtor
defaults. 3) After the completion of the study by the MoUDC, the council of ministers may
approve the study and decide for the conversion of old possession to lease holding. As a result,
such possessors might be subjected to payment of lease price which might be beyond their
capacity. 4) If the Council of Ministers decide for old possessions to remain as they are, as the
increase in the existing rental rate is one possible alternative put under the proclamation, if the
rental rate is increased without taking the capacity to pay of an average old possessor, old
possessors will be subjected to either the sale of their possession at a discount price or they will
be entering in to a huge debt.

An old possessor who wanted to remain anonymous believes that this law is poisonous for
development. She said that economic development is unthinkable without fair access to land
which is one of the factors of production and it goes without saying that the land policy is a
prerequisite for enhancing economic growth in Ethiopia and anywhere and this is what is said by
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international forums. She finally said that this proclamation has brought a serious constraint on
the economic growth of the country. She also mentioned land along with labour, capital, and
management as one of the basic factors of production which must be purchased like other capital
goods. She stated that state ownership and control of land in Ethiopia has significantly
contributed to the lack of easy access to land, its lack of marketability and unreasonably high
cost.

From the discussion with old possessors, | understood that their problem is not only about the
lease hold system. Many say that they become tenants of the government. But many years have
passed since land fall under the ownership of the state and the people. However it is now that
people are internalizing this issue, when they heard about the restrictions imposed by the law
during transfer of a right over land holding and the fact that the government is undertaking a
study as to the modality of converting old possessions to lease hold. It was stated that the reason
why old possessors remained silent up to now is that their right was freely transferable and the
rent paid before for the land they possessed was also negligible. But when they heard that this
land may be converted to lease hold in the near future, they started to think that the money that
will be paid for the government in the form of lease would discourage buyers and the fact that
the location value which is currently diverted to the government treasury decreases the income
which could have been earned by the land holder during transfer.

Of course some of them have disclosed that they, from the beginning disagree with the land
policy of the government even if their voice was not heard. Still many old possessors persist that
they will never ever agree with the urban land lease hold policy of this government. Even some
of the interviewees said that as there is a widespread public opposition against this law, which
was expressed at the different discussions made by the government following the adoption of this
proclamation, they hope that the government will amend this law.

However, two interviewees said that if the government persists in converting old possessions to

lease holding, it should leave some square meters of land as before for old possessors and
convert the remaining as there are people who occupied thousands of square meters of land.
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An old possessor by the name Mesfin Teferi Tsegaw on his part expressed that the new lease
holding proclamation has killed his idea of selling his old possession found in the central part of
Addis Ababa at market price and buying another one at lower price at the out skirts of the city to

help his family economically.?®

According to him, the Derg regime nationalized two of his
former possessions in Addis Ababa and left him one in which he is currently living with his
family. He added that the new law puts his tenure security at stake and violates his constitutional
right to freely transfer his possessions attached with the land to his off springs. He believes that
during transfer old possessors should also get the value of the land on which their property is
found because it is those possessors who made such land valuable after their big and long time
effort.?’”® He asked, “how can a government that declares itself to be working for development
and improvement of the life of the people enact this kind of law? Should this kind of law be
enacted without prior public consultation? How can selling or renting out ones possession be
qualified as rent seeking?” He added that this law violates the right of citizens to freely produce
private property and is eroding the trust that the people have to words the government. Finally he
proposes that if the government insists on its stand to have a uniform urban land administration,
it is better to make old possessors sign a lease contract for the given period of lease without
making any lease payment. In this regard this old possessor seems to be more concerned about
the lease payments that might be imposed on old possessors during the conversion of old

possessions to lease hold.

3.3. Lease holders

Thanks to people whom | met at the Addis Ababa City Administration municipality, | also made
a focus group discussion with four lease holders, one of whom was ordered that his unfinished
construction will be sold because of his failure to complete it as per the lease contract.

As | understood from the discussions with such lease holders, they are unhappy by the
restrictions imposed on them by the new lease holding proclamation on transfer of their lease

218 Spe oG 146 0907 “AMPAL TLLATG PFANG PAHOFE AEF'T JHRETRT 48C 17 #7 2004 Phch.& WHI° P
17 &rc 11g&° 31:i(Translation by the author).

219 Spe aoAGT 1.8 B0 “NG AP PIPLT AMPPI® 47T h1 PP I oot Ar8eMnE” [HERER? F4wi” 15 47
2004 Phchf AT Py 17 €7C 14 hg& 40-41:: (Translation by the author).
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holdings and the serious measures that are to be taken in the case of failure to commence and
complete constructions us per the lease agreement. They were complaining about the lease
payments to be due to the government and the penalties during the sale of below half completed
constructions and the deductions in case they mortgage their lease right before the

commencement of construction.

They are totally disappointed by the measures following failure to commence and complete
construction provided under the proclamation. According to members of the group, the fact that
the proclamation provides that if construction is not commenced or completed as per the
agreement, the appropriate body will either sale or demolish the building has created a big
uncertainty and discourages construction, because such measure of the government bring about a
big economic loss for them and they said that the time given under the proclamation for such
purpose does not take the capacity of most of the Ethiopian people.

They suggested that if people cannot mortgage their lease rights at any event and with no
restriction many people will fail to construct on due time and the consequences for failure to
commence and complete construction will necessarily cause significant economic loss on the
lease holders and the country. It was stated that the restrictions imposed by the law on obtaining
bank loans by securing lease hold right on which construction is not begun causes lack of
sufficient money to facilitate construction which at the end brings about the failure to complete
construction the result of which is a big loss for the lease holder.

It was also mentioned that the new proclamation seriously restricts the chances of mortgaging
lease right to obtain loan as a result of the fact that the location value of the land will not be
considered in obtaining bank loans. They were even complaining that currently unless the land
administration allows through a written letter to the bank, such lease holders cannot mortgage
unfinished constructions. This is not of course incorporated under the lease proclamation, but

practically the lease holders are facing such bureaucratic procedures.

The members of the group also stated that this proclamation reduces the chances of transfer of
lease holdings and the benefits that could be derived in the event of transfer of one’s lease rights,
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because as the government claims the increase in the lease price of the land in the case of below
half completed constructions buyers are discouraged by this act of the government. They stated
that the previous proclamation allowed transfer of lease hold without any restriction before and
after the commencement and completion of construction and suggested that if a lease holder can
not undertake the required construction as per the plan for various reasons, transferring such
lease holding to those who can develop it in a better way does not have an economic problem.
But the government wants to obtain lease payments every time the lease hold is transferred
which is unfair, they said. Of course the government alleges that if the lease price of the land
increases on the event of transfer, it is not the lease holders who should derive such benefits, it is
the owners, i.e., the state and the people and it is for this purpose that the new lease proclamation

is enacted.

Moreover, the members of the group are unhappy with the fact that in the event of non renewal
compensation will never be paid to the lessee whatever the value of the building which exists on
the land. It is of course provided that the lessee can take his properties on the land, but one may
not carry a building and put it somewhere else. This in turn brings loss on lease holders. Lessees
will then neglect the maintenance of leasehold improvements when the lease term is approaching

its expiration, they said.

However, | came across a certain lease holder who is not included in the focus group discussion,
who argues that the lease payments made to the government during transfer of both old and lease
hold do not exceed the payment that was effected for brokers in the event of purchase of houses
before the coming in to force of this proclamation. Of course, when | asked him whether he
himself has experienced such payments his response was that he did not pay anything as he

obtained land through lease before five years.
Finally the members of the focus group stated that these all restrictions on the property rights of

individuals will for sure discourage economic growth of the country and politically strengthen

oppositions against the government.

133



3.4. Brokers

I have also conducted a focus group discussion with three brokers who are engaged in
facilitating the sale of houses and cars at Piassa, as to what the sale of houses currently look like.
Of course one of the brokers did not want to disclose his name. They said, the fact that old
possessions are said to be converted to lease hold during sale has created a big problem not only
on old possessors and buyers of old possessions but also on brokers who used to derive a good
amount of income from the sale of such possessions.’®® It was mentioned that buyers are
disappointed by the additional lease payments imposed by the law the amount of which is not
known during initial sales negotiations. In the same fashion, sellers are not comfortable with this
law because the buyers are offering lower prices than what was paid before the coming in to
force of this law taking in to account the fact that they will pay land lease to the government.

The members of the group said that the proclamation has brought all problems which also
seriously affected them. As per the members of the group, buyers currently pay: 1) the price of
the house to sellers, 2) lease and sells tax to the government and 3) brokers’ commission as a
result of which buyers’ motivation has greatly decreased. It was said that discouraged by this
law, buyers are not currently willing to buy old possessions and even lease holdings.
Consequently, it was mentioned that many buyers are spending their money out of the intended
purpose as they couldn’t purchase houses freely as before.

The members of the group also stated that sellers are also greatly affected by this proclamation as
they couldn’t solve their problems by selling their houses because there are no buyers who offer
the intended price. For them if there are no buyers, selling becomes a dream.

They also added that the decrease in the sale of houses is even a loss to the government, because,
the income that would have been acquired from the sale (transfer of title) has greatly decreased
in the case of lease hold and almost stopped in the case of old possessions. For them, if sale
transaction of houses decreases, brokers, the government, sellers as well as buyers will be
negatively affected.

80 Ato Baye Shewamene and Ato Kidane Desta, brokers engaged in facilitating the sale of houses and cars, at
Piassa, on 24 November 2012.
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Generally Brokers who claim themselves to be the bridge between the sellers and the buyers are
also affected by this law, because, the decrease in the sale of such properties has brought a
decrease in their income. They say that especially the sale of old possessions has decreased by

70-80% in contrast to the sale transaction which existed before the adoption of this proclamation.

3.5. DARO

I also asked people working at the Documents Authentication and Registration Office as to what
the transaction relating to the transfer of title on a house in general and that of old possessions in

particular looks like currently. The responses are presented as follows.

It was mentioned that before the enactment of the new lease holding proclamation the transaction
was high. But immediately after the coming in to force of this law transfer of old possessions
almost stopped. “Before | was handling more than ten transfer cases per day for old possession,
but now it rarely comes,” an interviewee at the Sidist Kilo branch said.?®! Still in contrast to the
transaction before, the process of transfer of title for old possessions has decreased by 60-70% at
the Sidist Kilo?® branch and 70-80% at the Megenagna®® branch of the DARO. It is said that the
transaction for old possessions is almost none, except for some who want to buy at any cost and
those who are buying are murmuring about the payments to the government. Moreover, the
transfer of title for lease holding is said to have decreased by 30-40% at Megenagna branch and
20-30% at the Sidist Kilo branch.®®* Thus the decrease in the transaction is not only on old
possessions but also with lease hold. It was also said that even the sale of real estate has
decreased. The interviewees say that many people are confused as well as afraid of the additional
payments to the government. Most buyers do not know whether the lease payment to be made to
the government is based on the bid price or the bench mark lease price. Of course, officials at the
Addis Ababa municipality state that the lease price paid in the case of transfer of old possessions
is the bench mark lease price of the area. Is it easy? The same interviewee disclosed that the

28! Interview with Ato Bahru Chendo, special document authenticator at DARO Sidist kilo branch or Branch 4, on
26 November 2012.

282 1id.

%8 Interview with Ato Selomon Mered, special document authenticator at DARO Megenagna branch or branch 3, on
26 November 2012.

284 | bid.
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bench mark lease price at Bolle is currently 940 Ethiopian Birr per square meter and of course
this is better than the bid price.?®®

The interviewees at the above mentioned two branches of the DARO think that the government
has also lost a significant amount of income that would have been derived out of the transfer

payments.

3.6. Employees of banks

The role of banks in the economy is very decisive in terms of facilitating and providing loans.
Banks play a big role in providing loans for investment. The existence and reliability of
collaterals is basic in this regard. For this reason, the writer of this paper has conducted an
interview with workers both at government and private banks about the possible implications of
the new lease holding proclamation on banking services. Here are the results of the interview.

It was mentioned that the new lease holding proclamation has imposed a big restriction on real
property transaction. The interviewee mentioned many cases where the interest of banks can be
affected by the lease proclamation.?®® Regarding old possessions, she stated that banks have
previously extended loans considering both the value of the construction and location of
collaterals, but under the new proclamation the fact that location value is not considered in the
sale of old possessions affects banks’ interest in the sale of previously collateralized old
possessions. She also added, the fact that transfer of old possessions other than through
inheritance is made through the lease system decreases the motive and number of buyers of
collaterals. She stated that as buyers will be expected to pay the value of the construction, lease
price and value added tax in case where the possession is used for business purposes; this
impedes the bank’s sale of collaterals. Moreover, she indicated that even if banks are entitled to
transfer the title of collaterals to their own names in case where buyers are not available, the fact
that the new lease proclamation obliges banks to pay lease to transfer such collaterals subjects
the banks to additional expenses.

%8 nterview with Ato Seife Gizaw, legal and information officer at the Addis Ababa city administration
municipality, on 27 November 2012.

%88 |nterview with W/ro Tewedaj Jemal, legal advisor at CBB, on 23 November 2012.
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Concerning lease holdings, she explained the fact that banks cannot by themselves sale
collaterals of lease rights on bare land and below half completed constructions and are expected
to secure court execution order to recover their loans extended before the commencement of
construction in case the debtor defaults affects banks’ process of speedy recovery of loans. She
mentioned that unlike this, proclamation n0.97/1998 allowed banks to sale any collateral without
the need of a court execution order. In this case as the appropriate body is entitled to first deduct
the remaining lease payments priority is given to the appropriate body, this takes away the
priority right of banks over their collaterals and makes the full recovery of loans insecure, she
said. She also stated that even in the case of sale of lease holdings on which construction is
above half completed banks will be expected to pay the unpaid lease payments before transfer of
title on the collaterals. The fact that lease holdings can be sold by the appropriate body when
there are accumulated arrears for three years indicates that collaterals can be sold by the
appropriate body before the due date of the debt and without the knowledge of banks, she added.
It was also stated that the law in this regard does not state the methods by which banks as
creditors will be informed about the sale of such construction and how their interest is to be kept.
That means banks should either check which debtors have paid their yearly lease payments and
which have not or they may loss the payments. Thus it imposes an additional duty to follow up
such lease payments on banks.

She finally said that the restrictions imposed on collateralizing of leasehold right and old
possessions also indirectly affect the revenue of the banks. Thus if the banks, on account of the
restrictions imposed by this proclamation, reduce the amount of loan extended to customers,

their revenue from loans decreases.?®’

It was also stated that the proclamation has created a big obstacle on the credit system. As a
result, the association of banks is undertaking its own study about the implications of this
proclamation on banking service. But the result is not yet disclosed. Moreover, the association of
banks is negotiating with the MoUDC to design ways by which this proclamation does not

hamper banking services.?®®

287 H
Ibid.
%88 |nterview with Ato Tsegaye Gedeon, legal advisor at CBB , on 23 November 2012.
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On the other hand, an engineer at the CBB, stated that during valuation of a collateral, the bank
checks whether lease is paid and if there remains some, the remaining lease payment will be
deducted out of the total loan that would have been offered had such lease been paid. According
to him, from the very beginning, the bank calculates the location value which he said it is
currently insignificant, the value of the construction there, the highest lease price of the land and

grants loan.?®

As per this interviewee it is only the land holders who will be offered a small
amount of loan that will be negatively affected by this proclamation. He seems to be confident
that the bank will from the beginning take in to account all possible payments that will be due to
the government. Of course it is guessing and he does not know what the transfer lease price of
the land on which the collateral is located will be in case the debtor defaults in paying the debt.
Of course, he identified a problem in respect of the land holders i.e., land holders will not be
provided with a good amount of loan due to the fact that the buyers will pay lease during transfer

of title and the location value is claimed by the government.

An interviewee at Abyssinia bank Sidist Killo branch also said that the bank does not currently
consider location vale for old possessions, because they do not know how much will be paid for
lease in case the debtor defaults and even for lease holding, due to the changes made by the new
lease holding proclamation. According to him it is only a small amount of the location value that

will be considered for lease holdings.

Regarding loans for construction, he said that the bank releases loan payments in phases and at
the beginning, the debtor is expected to commence construction, i.e., a certain percent of the
phase (30% or 40%) of the construction should be accomplished so that a loan can be secured,
otherwise the bank does not collateralize a bare land, because land belongs to the state and it
cannot be sold or exchanged and even if it may be transferred through lease, the lease payments

will go to the government.?*°

%8 Interview with Ato Tilahun Mengste, collateral valuator at CBB, on 23 November 2012.
20 Interview with Ato Nurhussien Said, Abysinia bank sidist kilo branch manager, on 23 November 2012.
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Of course, he said that the lease proclamation has created a big problem on the sale of houses,
especially at the time when the new lease proclamation was declared. The society was biased as
a result of which sale of houses both lease hold and old possession was almost stopped, he said.
According to him, it was not known whether the sale will be conducted at lease bench mark price
or auction price. People are still doubtful whether they can get loan after buying a house.

In this case | understood that a problem is created on land holders, because they can’t obtain

loans by collateralizing a house as before. This hampers construction activities.

Another interviewee from the commercial bank of Ethiopia, says that the bank has almost
stopped extending loans having collateralized houses be it lease hold or old possession formerly
due to the inflation which is prevalent in the country and of course latter an additional problem is
added by the new urban land lease holding proclamation.”®* According to this interviewee, it is
almost only for import and export activities which are highly reliable and of special significance
that loan is currently allowed.

3.7. Non land holders

Even people who are out of lease holders and old possessors told the writer that they were
waiting to obtain land for free at least for residential purposes. Those who have the capacity to
buy a house or pay for lease on the other hand, complain that this law exposed them to additional
unexpected expenses, because they are expected to pay lease for the land which could have been
obtained for free under the permit system.

Many also become hopeless that they will never possess land now on words, because the
competition is very stiff and the price offered is unaffordable for them. The problem is said to be
aggravated by the bid system, it was disclosed that many low and medium income people do not
have any hope of obtaining land having computed with the rich investors and it was stated that
urban land will fall on the hands of few rich individuals in the near future. Many of them

2! Interview with Ato Aklilu Abrha, an accountant at the central credit department of the commercial bank of
Ethiopia, Addis Ababa, on 27 November 2012.
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complain that this new proclamation does not take in to account the capacity of more than 80%
of the urban society.

Finally most interviewees proposed that the proclamation should be amended in a way that it
allows the provision of land through the permit system at least for residential purpose. They also
added that the government should have strengthened the housing cooperative associations as
before.

From the discussions and interviews | conducted with people who are not yet land holders, I
understood that everyone, even the extremely poor persons, want land. This may be due to the
hope that everyone thinks to be rich in the future or it may be for various purposes such as for

residential purposes, for business or for sale.

Generally, from the interviews and focus group discussions, | understood that the lease holding
proclamation is not only opposed by old possessors and lease holders but also by people who are
not urban land holders. Then this dictates us to ask why do people do so? Is it due to the fact that
the law does not benefit most people or is it due to lack of awareness about it?

3.8. The construction industry

I also discussed with a contractor who is currently engaged in construction activity in Addis
Ababa as to the implications of this new lease holding proclamation on the construction industry.
According to him, the time limit given for the commencement and completion of construction is
not enough and as this is accompanied by serious measures in case of non compliance, it will
cause a big negative consequence on the construction industry as many unfinished constructions
will either be demolished or sold by the appropriate body for unreasonable price. He finally
proposes that the provisions of the proclamation dealing with commencement and completion of
construction and the measures following them should be revisited taking in to account the
capacity of the Ethiopian people and the possible wastage that can be caused by the existing

law. >

22 Interview with Ato Gebreselasie Gebremariam, a contractor working in Addis Ababa, on 30 November 2012.
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3.9. The government

The government on the other hand states that those who opposed the new urban land lease
holding proclamation are the rent seekers and others who are misled by them. This stand of the
government was expressed through the media, in the different discussions held between
government officials and the people following the adoption of the new lease holding

proclamation and in ‘Addis Raey’ magazine.

Desalegin Mengiste, a public prosecutor and chair person of the drafters of the new lease holding
proclamation, stated that the government will never hesitate from implementing the lease
proclamation because of the confusions created by rent seekers.”®® He also mentioned the fact
that there is a system in which some citizens pay lease but some others do not, within a country
is unfair. Moreover, he expressed that the new lease holding proclamation does not contradict
with the constitution, but it protects the interest of the public.”®* He added that the FDRE
constitution does not have a provision which entitles the allocation of urban land to urban
residents for free. He tried to justify the importance of the lease system in deriving the required
income for urban infrastructure and the right of the government to enact laws governing land and
natural resources as provided under article 40(6) and 89(5) of the FDRE constitution. But the
question that should be posed regarding this is that if the FDRE constitution prohibits the
allocation of urban land to urban residents for free, on what ground were urban residents being
allocated urban land through the permit system up to the coming in to force of this new lease
holding proclamation? Was it based on the blessing of the government?

Similarly, on 8 February, 2012 in his half year report to the house of Peoples’ Representatives,
the then Prime Minister Meles Zenawi was entertaining many questions regarding the new lease
holding proclamation.?® He stated that the proclamation may have many unclear provisions until

the regulations and directives for the implementation of the same will be issued.

2% See LEINT a1 ET ‘NG ANANLT (9L9GG AT D6 PAH APET hTINLAP OL3A ATAP T TERERT 44C 6
+7 2004 2400 WT9® P8 17 €1C 10 g&° 27: (Translation by the author).

2% See LEINT @V “hAA LT APE CMHNT TP NOIANOC OPC 1 W4T heIACI TERERT 44¢ 17
+7 2004 a8 hFg° do 17 ¢C 11 g& 277 (Translation by the author).

2% The writer was personally watching ETV and took notes on 8 February, 2012 the 6 months report of Prime
Minister Meles Zenawi to the house of Peoples’ Representatives (half year report).
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In answering a question as to who is benefitted from and harmed by the new lease holding
proclamation he said that the beneficiaries of this law are, generally the general public and the
investors, where as the victims of this law are rent seekers and their accomplices who are some
government employees. According to him rent seekers have lost one of their biggest sources of
income and their dream in this regard became value less. The effort of those rent seekers who
were disseminating incorrect information accompanied by lack of awareness on the part of the
public was said to be the main cause for the confusion within the society.

Regarding the beneficiaries of this proclamation, he said, the first beneficiaries are the poor who
are employed in the different construction activities and entitled to obtain condominium houses
because they have no other opportunities for housing. The second beneficiaries are said to be
investors who will obtain land having paid their money and create employment opportunities by
investing their capital in the cities. In this regard he emphasized on the existence of shortage of
urban land and the importance of investors to pay for development activities and create
employment opportunities for the poor.

Concerning the questions regarding old possessions he stated that there is no provision in the
proclamation which says old possessions will be forcefully taken away or converted to lease
holding but what is provided in the proclamation is old possessions will be converted to lease
during sale. He also added that the new thing is the income that was obtained by the abusive
individuals (rent seekers) is to be due to the government. He also explained that there are
baseless rumors which say that land holding which is more than 500 square meters is to be
confiscated and said this problem is created by the rent seekers that he was calling them as

thieves.

Similarly the stand of the government was expressed in ‘Addis Raey’*®® published in February,
2012 and it was generally stated in this magazine that the proclamation is very much decisive for

2% gee Adis Raey, cited above at note 67, page 14-33, (translation by the author).
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the successful implementation of the urban land policy®’ and the realization of the country’s
development direction and its hope of being developed.

After a very deep explanation of the contribution of the urban land policy in expanding the
housing development, infrastructure i.e., both economic and social infrastructure,
industrialization, social services to benefit urban residents at a speedy and minimum cost, the
writers of the above stated magazine stepped to the contribution of the urban land policy and the
current lease proclamation to urban residents. It was stated in the same Magazine that the urban

land law plays two major roles in ensuring fairness within the cities.

Firstly, as urban centers develop the price of urban land increases. As a result the cost of building
houses increases. Thus it is only the rich who will have the capacity to build their houses and the
rich can also build big apartments for rent. However, even if some members of the society may
have the opportunity to pay for rent, the poor ones who cannot pay for rent will either be
subjected to street life or will build houses made of corrugated steel and cartons. But the fact that
land is owned by the public has enabled to construct low cost condominium residential houses
for low income urban residents to the extent possible. Side by side to this the task of urban
renewal is undergoing in a good way. Thus unlike in other countries, in our cities not only the
rich ones but also the poor is becoming the owner of residential houses and this is an indication
of the fact that there is fair distribution of wealth with in the towns.?*®

Secondly, land is given for investors at fair market lease price for service sectors such as hotels,
commercial centers, offices etc., which are not influenced by international competition, in a way
that there is no unfair treatment among them. The payment received from such investors will be
spent for compensation, subsidizing condominium houses expenses for the supply of land for
industries and basic infrastructure. As the revenue from such investors increases the capacity of

the government to pay for the supply of land for other development activities increases and this

27 See (146G HTT ACTF TLLONECE Chrbo? AT Z°AN 1h(s 1998F N9LLATHCT 9°AC 0 PALE Ths.N
ann: Ny 7L 29+o9 &Cot Jotant s

2% See Adis Raey, cited above at note 67, p.18.
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facilitates urban development and equitable distribution of wealth. In turn, when investors obtain

land they benefit not only themselves but also more than 95% percent of the society.**

Of course, the existence of problems related with the implementation of the land policy was
admitted in the same magazine and it was mentioned that good solutions such as designing
cadastre system for modernizing the urban land administration i.e., it is indicated that in Addis
Ababa, foreign professionals are employed to conduct this activity and they are doing it and they
are expected to finish their task within a short time. Moreover, empowering the government
officials who are engaged in urban land administration, removing those government officials
engaged in urban land administration but who are found to be rent seekers and implementing the
new urban land lease holding proclamation are said to be designed to solve such problems.

Thus the government believes that the new urban land lease holding proclamation brings not a
problem but solutions to the former problems on the implementation of the urban land policy and
the repealed lease proclamation.

However, why do people oppose if the proclamation brings a solution to existing problems? The
government stated that lack of awareness on the part of the society about the general spirit and
contents of the proclamation which is created by the failure of the government to create the
required awareness continuously and in advance is one reason. Moreover, the government
alleges that, using this gap rent seekers whose dream has been made meaningless by the new
proclamation have tried to create widespread confusions and make the people stand with them as
this is a matter of life and death for them. Finally the government states that as the number of
rent seekers is low and when there are no other alternatives, the rent seekers themselves will

change their direction to developmental way of thinking.3®

The same ideas were reflected from people whom | interviewed at the Addis Ababa City
administration. One of the interviewees stated that before the coming in to force of this new lease
holding proclamation, when a possession either lease hold or old possession was sold, the

2°(d., p.20.
390 |pid.
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government got almost nothing because the value of the land which in fact belongs to the state
was reaped by rent seekers, but now, the government wants to get all the payments made to the
value of the land when any possession is transferred through all means other than inheritance.
Therefore, the interviewee believes that this proclamation has found a system by which the
government derives the required benefits from the transfer of urban land and funds for
development projects. He also thinks that this is correct because people were deriving undue
benefits from the transfer of the land which is in fact owned by the state and the society.*** Is this
fair? In fact it is said that the proclamation shifts rent seeking from individuals to the government
because the government has planned to collect money from every transfer of land.**

There are of course some other individuals who support the decision of the government to collect
the lease payments from the sale of old possessions. Mekasha Abera says that this is fair because
the owner should derive the benefits from the land. Even if the government did not receive such

advantages before, we should not let this problem continue.*®

Moreover, a certain writer also states that the fact that urban land is permitted only through the
lease system lets land users to realize the cost of urban land and make an efficient use of it.3%* Of
course this seems to be mostly applicable to lease holdings taken for business purposes. But what
about the fate of the land less ones?

Based on the above discussions all people who were deriving income from the transfer of the
value of the land and all brokers who were facilitating the sale of the same are qualified by the
government as rent seekers. Thus how many of the Ethiopian peoples are rent seekers? It is
difficult to answer this.

Moreover, the government is of the opinion that the poor should not oppose the land policy,
because they have no money to construct their own houses. But is one expected to remain poor
throughout his age? However, unlike the belief on the part of the government and as | tried to

% Interview with Ato Seife Gizaw, legal and information officer at the Addis Ababa city administration
municipality, on 27 Nevember 2012.

%02 See Gebeyehu, cited above at note 49.
%93 See Mekasha, cited above at note 44, p.40.
%04 See Belachew, cited above at note 82.
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show under the section of this paper dealing with ‘Non land holders’, many poor people are
expressing their discontent about the lease proclamation in particular and the land policy in
general.

On top of this many people also suggest that the condominium houses that the government is
claiming to have benefitted the poor are not accessible to the poor.*® Thus who is right, the
government or the others who criticize this idea? In the above discussions about what was
expressed by the government in ‘Addis Raey’ magazine, it was mentioned by the government
that while the rich can build an attractive residential house and apartments for rent, the poor
cannot pay even for rent. If this is the case, how do the poor pay for low cost and condominium

houses?

Moreover, questions were raised in the discussion between the House of Peoples Representatives
Urban Development and Construction affairs standing committee and officials of the Ministry of
Urban Development and Construction as to whether the proclamation can have a negative
influence on the transaction of immovables, money circulation, employment opportunity and the
revenue of the government. The response of the officials of the MoUDC indicates that the
proclamation may have its own short run negative influences but such problems will be solved in
the long run as the law ensures healthy transaction of properties attached with the land.**® That
means even if the Ministry is convinced that the proclamation has its own negative implications

on the country’s economy it focuses on the said long run effects.

3.10. Personal opinions of different individuals from the Reporter Newspaper
On 9 January, 2004 E.C., Ato Bisrat Teklu wrote his personal opinion about the possible

economic implications of the proclamation. He stated that the law discourages banks from
granting loans to old possessors because banks will not be sure about the lease price of the land
on which the property is located and the fact that there will be buyers in case of default as such

buyers are expected to pay lease in addition to the price of the construction found on the land.*"’

%% Cited above at note 264.
%% Cited above at note 32, p.19.

Tt e TP APES 4NN PANTIL a18PE JERERT TC 9 7 2004 4040 AP Po 17 #vC 17
g4 25 XA 35:: (Translation by the author).
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He added, the fact that the size of the possession may be decreased based on the approved
national standard as provided under article 6 of the proclamation will also be another
discouraging factor for banks who collateralize old possessions, because the availability of
auctioneers for such collateral will also be determined by the size of the land and in effect this
decreases the amount of loans that a bank grants to customers which indirectly decreases the
income of banks from the same. Consequently the fact that individuals’ opportunity of getting

bank loan is restricted discourages investment.*%®

Regarding lease hold, he stated that in addition to the short run restrictions on selling and
collateralizing of lease hold right on bare land and below half completed constructions, the law
has long run negative implications.®*® He explained that whenever the contract of lease comes to
an end no one will be able to sale his /her immovable property because buyers will not be willing
to buy the same. In the same fashion banks will never give any loan by collateralizing such
property. In effect the property loses its value. He said that as the reasons for refusing renewal of
lease contract are not provided under the proclamation, people do not know the fate of their
investment after the expiry of the lease contract. Consequently, this creates instability in the
transaction of immovables. Thus people will not be able to sale their property or obtain loans and

solve their problems at a time they want.*'°

Of course the price of such immovables may be high
if the contract is renewed but as the reasons for refusal of renewal are not expressly provided by
the proclamation no one can be sure about renewal of his/her lease contract. Finally he said that

this will put investment at stake.

In the same way after saying that the law tries to protect the interest of the government and
creditors at the expense of land holders, Ato Gebeyehu Belay on his part explained the fact that
no compensation is paid for lease holders for the property on the land during the expiry of the
contract is against the property rights of individuals.** He added that this is aggravated by the
fact that no reasons are stated for refusal of renewal of the contract of lease which is very

%98 1hid.

%09 1hid.

310 1bid.

SLangy- NARE “PAN APE. R8T 10 ChHNT TP P09.LaNNL0?" T=RERT 7C 9 $7 2004 4040 Ate® Po 17
¢1C 17 g&° 25 (Translation by the author).
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suitable for abuse. Moreover, he stated the prohibition that during transfer individuals should not
collect the value of the land is unfair. Then he asked, what about the government? Should it
collect what is not due to it?

In a similar fashion Damaw Asfaw stated that the transaction of immovables has decreased
immediately after the coming in to force of the lease proclamation as a result of which the price
of cement has decreased.**? He mentioned that this law ignores the contribution of old possessors
to the improvement of the value of the land and denies possessors the market price of their old
possessions. According to him the fact that this law prohibits land holders from getting the
benefits from the value of the land encourages illegal/informal sale of immovable properties
attached with the land. He mentioned the case of sale of condominium houses through internal
agreement between the buyer and the seller which resulted from the prohibition of sale of such
houses for 5 years after taking over of the same from the government. Consequently, he stated
that this decreases the economic transaction within the cities and the income of city
municipalities as a result of which the government loses the income that would have been

derived in the form of tax in this regard.

He also added that this law brings a loss on banks which granted loans having collateralized both
old possessions and below half completed constructions according to the former lease
proclamation taking in to account the location value and the fact that the buyers of such
collaterals will not be expected to pay lease during transfer. Finally he proposed that lease
payments should not be asked from banks sale of previous collaterals.

3.11. Legal professionals

After stating that the urban land lease holding proclamation from the very begging does not have
a constitutional base, for one reason the first lease proclamation was enacted before the coming
in to force of the FDRE constitution and for another even if the first urban land lease holding
proclamation is said to be replaced by proclamation no.272/2002, the constitution does not

312 gy A40<F “PAH APE. TINERATLe LN Wi avbld hANF?ERERT 7C 20 ¢7 2004 Phch& W9 Po 17
«7C 19 hg& 22-23:: (Translation by the author).
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specifically deal with urban land lease holding for urban residents, Daniel Weldegebriel,
suggests that the land policy of Ethiopia does not equally treat the right to benefit from the land
of peasants and pastoralists on the one hand and urban residents on the other. While the latter are
obliged to pay lease price to obtain urban land, the former pay nothing to use rural land
throughout their life.**® Thus the property right on land of urban and rural residents is not treated
equally under the Ethiopian land laws.

Finally the above mentioned legal professional and many others propose that the government
should permit urban residents a plot of land free from lease payments at least for residential
purposes.

Concerning the implication of the new urban land lease holding proclamation Ato Daniel
explains that the first possible result is an immediate reduction in the transaction of immovables
in the country.®* This is because, buyers are expected to add ground lease price in addition to the
usual price of houses/land. Except in exceptional cases, it will not be an emergency for an owner
to sell his house and unless he gets the market value for his property, he will not sell it. This is
practically witnessed by the brokers who are engaged in facilitating the sale of houses for
commission in Addis Ababa and employees who are working at the Document Authentication
and Registration Office in the same city whom the writer interviewed.

Ato Daniel also stated that because of this unexpected action of the government, people are
already expressing their discontent and lack of tenure security on their holdings. So, in the future
people may not rely on land to accumulate wealth. Rather they may shift to purchase of gold and
silver as witnessed in other developed countries.

He also added that we may witness a decline in housing construction for certain time and this
will definitely affect the interest of construction industries, small scale associations and

construction workers.

313 See also 47 DAL MICKAT “R12260< Ph8.0 PAH APE CHTG ATLPF0" [RER? 18C 3 ¢7 2004 Chche£:
Whoe o 17 1 9 g& 33 XA 45:: (Translation by the author).

314 |bid.
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Moreover, he predicted that banks will immediately revise their loan policies and manuals so as
to address the impact of the proclamation on their values given to the ground. There is no doubt
that the amount of loan that has been provided will shrunk down.

Finally he stated that housing shortage will be created in the future. Especially, poor people, who
afford neither to save the 40 percent nor to compete in lease auction, will tend to settle
informally on government land. There is no guarantee or change in institutional efficiency of the
city administrations around the country which are known for generations for their corrupt and

inefficient systems.

Of course one can see many other possible implications of this proclamation. For instance, it can
be understood from the reading of the provisions of the proclamation that there is no restriction
stated as to the size of land that one can take in the form of lease. As a result, those who have a
huge amount of money will occupy most strategic part of a city in their name and the name of
their family members at this early stage before the lease price of the land in the cities increases
then after the government finishes having leased the available urban land, the land market will be
monopolized by such few rich investors and people will be forced to pay a lot even more than the
market value during sale and rent because no one can force a lease holder to sell or rent his/her
lease holding. In this way the law only keeps and addresses the interest of few individuals and

finally the fair distribution of wealth that the government strives to achieve will fall at stake. .

The other problem with this proclamation is related to informal settlements. The proclamation
under article 6(5) provides that “the regularization process to be undertaken by regions and city
administrations in accordance with sub-article (4) of Article 6 shall only be effective within four
years of the coming into force of this Proclamation”. The Ethiopian Federal Democratic Unity
Front in its statement issued following the adoption of the new lease holding proclamation stated
that “the government at first kept silent when citizens were taking different actions to fight the
housing and shelter problems, but after the completion of construction it is demolishing the
houses of poor citizens with no compensation by the decisions of its corrupt and rent seeking
officials. As there is lack of good governance concerning this, a wide spread public consultation
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should be undertaken by neutral professionals in the area.”®" This is of course expressed taking
in to account the loss that is caused on the poor settlers.

But my point is that, this provision of the proclamation which provides a four years period for
regularizing illegal possessions is also criticized by many people by alleging that further illegal
possessions will be conducted even after the coming in to force of this new proclamation for the
coming four years.*'® Because the proclamation does not make it clear that illegal occupations
carried out after the coming in to force of the same will never be regularized. As a result, it is
said that this encourages further illegal possessions. Thus unless serious mechanisms of control
and follow up are established this provision will bring about extensive illegal land occupation.
Of course, it has been disclosed through the media that the process of land grabbing has been
aggravated after the coming in to force of this proclamation, especially this year. People are
conspiring to occupy bare land to construct houses illegally and bring false testimonies that the
possessions are held before the enactment of the proclamation.®*’ To this end, this provision may
expose people who implement the proclamation to corrupt and rent seeking practices. Obviously

corruption is anti-development.

As a result, the existence of this and many other unclear provisions under the proclamation
initiates corrupt practices. If there is corruption, the country will lose the income that would have
been generated. Consequently, this informal settlement causes three main problems: 1) the
resource that would have been used for development works will be used for enriching illegal
individuals. This stimulates rent seeking thinking. 2) Erodes the rule of law and causes the
expansion of illegal activities. 3) Makes government officials victims of corruption and rent
seeking and the principle of good governance that the proclamation wants to ensure remains to

be mere slogan and the law becomes a source of rent seeking, corruption and discrimination.

Moreover, since this proclamation negatively affects the interest of illegal possessors whose
possessions are not found to be acceptable in accordance with urban plans and parceling

Wavgeni &0 PvhT 0477 QAN AATPLH SOND APE: PhALXLT MM LHATE a>VE PILALAC DAY ATNP A2POTINT!
NATPLE 4o8lAP LIPNEAER ALY T av&lh SHOm av10®: (VAC 12 ¢7 2004 94.9°) A&4.0 ANA g&° 3:i(Translation by
the author), available at the head office of the party.

%16 See Mekasha, cited above at note 44, p.64.
17 1bid.
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standard, such people will continue to exert their maximum effort to make their possession legal
even by paying a big amount of money in the form of bribe and by trying to influence the
adjustment or preparation of the plan of the city in favor of them by concealing evidences which
can criminalize them. This dictates government officials whose task is related with this to be
engaged in unnecessary and corrupt practices.*'® Thus, there should be a system for identifying
the legal from the illegal ones. Unless such system is created the system of good governance that

the law strives to ensure will be at stake.

With regard to informal settlements that are not found to be in conformity with the master plan
of the city, such buildings will be demolished with no compensation paid to the possessors. As a
result, a significant number of people (mostly the poor) will be exposed to economic crises.

From the above discussions, therefore, the new urban land lease holding proclamation in one
way or another has brought its own negative implications on the transaction of immovables i.e.,
land and buildings, security of tenure of urban residents, the construction industry, banking

services, urban housing service, the market and investment.

Thus | can safely conclude that the proclamation is accompanied by its own negative
implications on the Ethiopian economy. It is clear that let alone an influence on the whole of the
Ethiopian people and the market, a loss on an individual firm affects the country’s economy.
Thus it seems to be wise to devise mechanisms by which the problems can be avoided or
minimized. Therefore, to minimize these negative implications of the proclamation some of
which have already started to show preliminary impacts, the proclamation should be amended at

least to minimize the problems which affect the country’s economy.

To this end the writer of this paper proposes that, as land under the FDRE constitution is owned

by the state and the peoples of Ethiopia®*®

, the urban land laws should at least fairly reflect the
fact that urban residents as part of the society are also joint owners of the urban land. This can be

made by entitling urban residents to a fairly enough square meters of urban land through the

318 H
Ibid.
%19 Article 40(3) of the FDRE Constitution, cited above at note 2.
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permit system for residential purposes. Then, for business purposes it is fair if people pay a fair
amount of lease price to support development activities.

Concerning the size of the land that should be allowed by the government to urban residents free
of lease payments for residential purposes, a fair national standard as provided under article 6(2)

can be designed.

Of course, it is clear and is always stated by the government that urban land is limited by its
nature, but the government in this regard can devise a mechanism by which people can form
associations and construct multiple storey buildings to restrict the horizontal expansion of the

urban centers.
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Chapter four

Conclusion and recommendations

4.1. Conclusion

As per the new urban lands lease holding proclamation, in principle, the only way through which
urban land can be obtained is through lease system and after winning a competitive tendering. It
is only exceptionally that land may be allocated through allotment.

The lease system allows use right on urban land only for a definite period of time upon payment
of lease price. Thus, the permit system which formerly entitled urban residents to exercise use
right for indefinite period does not work in case of urban land acquired after the coming into
force of this new lease holding proclamation save the case of old possessions obtained in the
form of inheritance. Of course the government has also planned to convert all old possessions to
lease holding. Therefore, according to this plan, the permit land holding system will gradually be
abolished.

However, the fact that the lease proclamation is made applicable in all urban centers and for all
grades of land and that everyone will be allocated urban land for any purpose based on tender is
unfair taking in to account the economic capacity of most urban residents and the fact that urban
residents as part of the people are theoretically joint owners of land. This drives the poor and the
middle income urban residents out of the game. Thus in an attempt to avert rent seeking practices
this proclamation negatively affects the urban poor and the middle income who are afflicted by
the housing problem. It also brings the monopolization of urban land by few rich investors who
can afford to offer much during auction. Based on this, the stand of the government seems that

this country can be changed only by the few rich investors and the government itself.

Under the new proclamation except in the case of inheritance, transfer of old possession is made
to be through lease system and transfer of lease hold right on which half of the required
construction is not completed is to be made under the control of the appropriate body so that any
increase in the value of the land will be due to the government. Therefore except in the case of

transfer of lease hold after half completion of construction the proclamation almost totally blocks
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the chance of benefiting from the market value of land. Thus, in contrast to the previous lease
proclamations, the new one hampers the right of access to urban land. The different strategies
included in the new proclamation restrict the free transfer of land holding rights both for old

possessors and lease holders.

This law became a big threat to old possessors. Old possessors’ benefits related with bank loans
and transfer value are seriously affected by the proclamation. They are afraid that their
possession may in the near feature be converted to lease hold or the rent on the land may
unreasonably be increased as the law entitles the executive body to take either of the actions. Old
possessors couldn’t sale their possessions at their market value as buyers are expected to pay
lease for the government in addition to the sale price of the properties attached with the land to
the sellers during transfer. Old possessors’ chance of getting bank loans is seriously restricted as
the location value will not be taken into account and banks don’t know the amount of lease
payable to the government in case the debtor fails to pay the loan.

The proclamation lacks the necessary transitional provisions for many issues. This has
endangered the interest of many individuals by subjecting them to unexpected additional
obligations. For instance, the proclamation has subjected many buyers of old possessions who
bought such old possessions but did not start the process for transfer of title before the coming in
to force of the same to double payments. Because this proclamation obliges them to pay lease for
the government after they have already paid the full market value of such possession to the
possessors. Thus it has caused financial crises on such individuals.

The restrictions imposed on transfer of old possessions imply that there is less possibility for an
individual to derive financial benefits from his land holding. Moreover such restrictions imposed
on land holders are contrary to free market economy stated under the preamble of the
proclamation, because people cannot benefit from the market value of their possession.

The proclamation has also imposed many restrictions on leasehold rights. For instance, with the
exception of inheritance, transfer of leasehold right prior to commencement or half-completion
of construction is to be made under the control of the government and 95% of the lease transfer
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price in this case will go to the government. Moreover, where a lessee uses his leasehold right as
collateral prior to commencement of construction, the collateral value may not exceed the
balance of the lease down payment after deductions such as a penalty fee amounting to seven
percent of the total lease price and payment of the lease amount that covers the period from the
date he took possession of the land. A lessee can only use his lease hold right as capital

contribution only to the extent of the lease amount already paid.

But these restrictions discourage people from taking land on lease basis and are unfair in the light
of the free market principle. It is also unjust for the government to impose such restrictions so far
as the lease holders have once effected their lease payments as per the lease contract. Moreover,
it is difficult to implement all these restrictions, because people may effect transfer of lease right
on a bare land or below half completed constructions through informal/internal agreements
which in turn causes a big loss of revenue which would have been derived had these transfers
been made legally for the government. This is prejudicial to the interest of the government and

the parties to the internal transaction.

The government states that the proclamation is designed to discourage corruption and rent
seeking practices in relation to urban land. However, it still like the former proclamations
contains many unclear provisions that can allow government officials to make discriminations
among individuals and engage themselves in rent seeking and corrupt practices thereby putting
the principle of good governance enshrined under the same proclamation in doubt. For instance,
the fact that no clear procedures are provided in the case of sale of unfinished constructions in
case the lessee fails to complete constructions to be conducted by the government, the fact that
there are no clear criteria in the case of projects having special national significance considered
by the president of the region or the mayor of the city administration and referred to the cabinet
under article 12(1/g), the case of a sole bidder with no clear criteria under article 11(8), the
expression “...the appropriate body may authorize...” under articles 21(3) and 25(2) and the fact
that the reasons for failure to renew the lease contract are not clearly stated under article 19, etc.
Thus, it is important to emphasize that even the current law will not achieve its purposes unless
efficient, transparent and accountable urban land administration system which functions based on

clearly provided criteria is designed.
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The new proclamation also incorporates the issue of regularization of informal settlement which
is a very progressive idea in contrast to the former confrontationist attitude towards squatting.
However, the fact that the regularization process will be conducted with in the coming four years
from the coming in to force of the proclamation may encourage informal settlement and
production of false testimonies to simulate such possessions with those which are to be legalized.
The absence of an explicit provision to the effect that informal settlements occupied after the
coming in to force of the proclamation will not be regularized may aggravate the problem. Thus
unless due control and follow up is made this will bring about the loss of large resource and
encourage rent seeking practices.

In addition to the fact that the proclamation does not clearly indicate the reasons why the
appropriate body may refuse to renew the lease contract, the absence of compensation in the
event of non renewal creates insecurity and discourages lease holders from making maintenance
and long lasting investments on their leased hold. It is also unfair and unconstitutional to leave

the leaseholder uncompensated for the properties on the land.

The proclamation has classified the period of grace to be provided for each type of construction
projects based on their complexity but it does not take in to account whether basic infrastructural
facilities are fulfilled for the same land. This is aggravated by the fact that while the obligation of
the government to fulfill infrastructural facilities for the land to be obtained based on tender is
clearly provided under the proclamation, this obligation is not clearly mentioned in the case of
land to be permitted based on allotment. Moreover, it is customary that the municipality focuses

on the fulfillment of infrastructural facilities and even allocation of land for tender.

Moreover, the time provided for commencement and completion of construction under the
proclamation does not take into consideration the capacity of most urban residents. For instance,
the fact that small scale construction projects are given only two years and half to complete
construction is unrealistic and discourages the low and middle level income people from
engaging themselves in minimizing the housing shortage problems in effect making them non
beneficiaries of the urban land. Before the coming in to force of this proclamation it was
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customary that a land holder finishes one or two rooms and starts living on his/her possession to
develop it progressively, but now this is impossible. Based on this and taking in to account the
capacity of people who may be permitted land by allotment such as self help associations delays
in commencement and completion are likely to happen. On top of that, the harsh measures
following failure to commence and complete construction, including the fact that the
requirements for a force majeure to exist are those stated under the civil code, but not based on
the special problems of the construction industry create a sense of insecurity on individuals and
thereby discourage them from engaging in construction activities. If such provisions are strictly
implemented either many urban residents, especially the poor and middle level income people
will never take part in construction or they will be subjected to loss as a result of the sale and
demolishing action by the government of their unfinished constructions. This in turn has its own
negative bearing on their right to shelter. These restrictions kill the motive of individuals to save
and construct a shelter. This aggravates the housing problem in the cities because the
government alone cannot solve it. Thus because of some rent seeking people both from the
government offices and private individuals the benefits of honest and poor citizens have been

taken away.

In addition to that, even if the length of time to be extended to compensate time lost due to force
majeure should be determined by the duration for which the force majeure lasted, the maximum
periods of grace both for commencement and completion of construction is provided under
articles 34(3 and 4) of the draft model regulation and 23(4) of the lease proclamation. But this
does not take in to account at least the case of force majeure since the time lost because of force
majeure is determined by the duration for which the force majeure lasted. Based on this, the time
given to compensate delays in construction due to force majeure should be equal to the time lost
on account of the same reason and hence should not be provided in advance. On top of that, the
fact that the requirement of force majeure for the extension of the time limit is based on the civil
code and not based on the common problems of the construction industry will bring its own

problems and economic loss on lease holders as well as on the country.

Generally the restrictions imposed by the proclamation on transfer, collateralizing and
contributing in the form of capital of use rights on urban land and the serious measures following
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failure to commence and complete construction with in the short time given without considering
the capacity of most of the urban residents discourage people from making investments on urban
land. Consequently this by itself has a negative bearing on the housing problem, job opportunity,
the income of urban residents, and the revenue of the government and generally on the county’s

economy.

On top of that the proclamation does not provide mechanisms as to how disputes concerning the
commencement and completion of construction, non renewal of lease contract, as to the
existence or otherwise of force majeure, the extent of the time lost because of such force majeure
are to be solved and who solves them. Such differences will necessarily arise between the
appropriate body and the lessee. Thus since no administrative remedy is provided by the
proclamation it is inevitable that these issues will contribute to the increase in the case load of

the regular courts.

The proclamation does not put the ways how the interest of third parties such as banks will be
protected when the contract of lease is terminated according to article 25 and measures such as
sale or demolition are undertaken. This in turn exposes third parties such as banks which
extended loans having collateralized both the lease hold right and the construction on it to losses
which can finally discourage them from granting loans to lease holders. On the other hand if

banks are discouraged from granting loans investment activities will be discouraged.

The fact that the time given for those people who are said to be illegal settlers is too short in
contrast to the legal ones in the case of clearing urban land under articles 26(4) and 28(2), most
of the time causes the destruction of the property of the poor without being given the right to be
heard. Such people are not given adequate time to collect evidence for submitting grievances and
appeals or clear their properties.

The proclamation does not clearly incorporate the idea of giving priority to land holders in case
of urban renewal, expropriation, and expiry of lease contract if such people can individually or in
cooperation with each other undertake the required development project. This discourages the

motive of investment on the part of urban residents.
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The proclamation does not indicate as to whether the size and location of the substitute land
given in the event of expropriation is proportionate to what has been taken. But this issue is a big
concern to persons displaced from their land holding. Moreover, the amount of compensation
paid in the event of expropriation is solely decided by the government without the involvement
of the land holder. As a result many people usually complain that compensation paid in this
regard is inadequate taking in to account the market value and the location of the land.

The proclamation is designed in such a way that cases arising from urban land clearance order
will not go to the regular courts as much as possible. Under article 26 the appropriate body is
given the power to clear urban land where it is in the public interest. On the other hand, under
article 28, the same body is given power to hear grievances of land holders who are served with
clearing orders after which an appeal is to be lodged to the appellate tribunal which renders final
decisions except for issues of compensation. However, the fact that the appropriate body renders
decisions on the grievances emanating from its own clearing order and that no appeal is allowed
from the decision of the tribunal except on issues of compensation is unfair. Thus it can be said
that the complaint handling system under the proclamation restricts the full access to justice of
aggrieved parties.

The legislature does not seem to have consulted the provisions of the criminal code before
stipulating the penalties under the lease proclamation to ensure compatibility. That is why article
35 begins by saying “unless the offence is punishable with more severe penalty under the
Criminal Code...”. This in turn brings about differential treatment of individuals who committed
similar offences as the judges and public prosecutors are likely to be confused by the
incompatibility between the provisions of the criminal code and that of the lease proclamation.
Moreover, the government, in incorporating penalties under the various proclamations it enacts
seems to be of the opinion that the criminal code is not sufficient to penalize all offences

committed within the country.

On top of that, under article 35(1) (a/3) of the proclamation all omissions irrespective of their
weight and nature are qualified as crimes punishable by rigorous imprisonment and fine. But
penalizing all omissions including those minor ones through imprisonment and fine is at least

humanly unfair. People may commit many possible omissions which can be subjected to
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administrative correction at least as human beings, but imposing this type of penalties
irrespective of their intention and the weight of the contravention is unjust.

Concerning the economic implications of the proclamation, even if the government blames rent
seekers for creating confusion within the urban residents and initiating opposition about the
same, from the information collected through interviews, focus group discussions and the
writings of legal professionals, the writer has understood that the new urban land lease holding
proclamation has its own negative implications on the transaction of immovables i.e., land and
buildings, security of tenure of urban residents, the construction industry, banking services,
urban housing service, the market and investment. This in turn affects money circulation, job
opportunity and the income of both individuals and the government and has a negative bearing

on the country’s economy.

Under the model regulation, we find provisions which incorporate ideas totally or partially
different from what is provided in the proclamation. Thus, after facing public opposition based
on the fact that the proclamation has a number of gaps and problems, the government seems to
be trying to make some amendments to the proclamation through the model regulation which is
expected to be adopted by the different regions and city administrations. Therefore, some of the
errors made by the law maker are corrected by the executive organ. But this act by itself is

legally invalid as a proclamation cannot be amended by a regulation.

4.2 Recommendations

Based on the aforementioned points and findings the writer would like to recommend the

following:

» As land under the FDRE constitution is owned by the state and the peoples of Ethiopia
the urban land lease holding proclamation should minimize the monopolization of urban
land by few rich investors who can afford to offer much during auction. Accordingly
urban residents should be entitled to a fairly enough square meters of urban land through
the permit system for residential purposes, provided however that; those urban residents
who submit a request to be allocated urban land to that effect should show the required
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financial capacity to undertake construction as per the plan of the city before obtaining
the land by depositing the required money in a blocked bank account as usual. The
government in this regard can devise a mechanism by which people can form
associations and construct multi-story buildings to restrict horizontal expansion of urban
centers.

Alternatively, if the above proposal does not work; the lease proclamation should be
amended in a way that incorporates a provision which entitles the regions to permit urban

land for residential purposes depending on their own prevailing conditions.

Moreover,
Article 3 which deals with the scope of application of the proclamation should be
amended so that it shall be applicable to all urban centers with in Ethiopia with regard to
urban land for non dwelling purposes. In the same fashion, the prohibition of land
possession and permission other than through lease holding provided under article 5
should be applicable to urban land for non dwelling purposes.
The government should provide those squatters whose possession is to be demolished
because of the fact that it is not found to be in conformity with the master plan of the
urban centers, with access to substitute kebele housing or facilitated purchase of
condominium housing unit based on humanity and social justice. Their settlement should
not also be demolished within a short period of time until they get such alternative
shelters. Moreover, considering the inevitability of squatting for the future, the
government should primarily work a lot for a change in attitude towards squatting,
squatters and squatter settlements.
To protect further squatting, the government should design a modern and efficient
mechanism to identify and control all the urban land that is not yet allocated.
The preconditions provided for urban land made available for tender under article 8(1)
should also be applicable to land that will be allocated through allotment and the permit
system proposed above.
Clear and transparent criteria should be designed in the case of a sole bidder under article
11(8) and in the case of projects having special national significance considered by the
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president of the region or the mayor of the city administration and referred to the cabinet
under article 12(1/g).

Lease holders who obtained land according to the previous lease proclamation should be
entitled to enjoy the 10 years increase in the period of lease for industry and trade and
others in Addis Ababa provided under article 18 of the new lease holding proclamation
so far as they can pay the lease price for this additional period.

The fact that the appropriate body can refuse the renewal of a lease contract under article
19 of the proclamation should only be based on public interest and this should be
incorporated under the proclamation. Of course what constitutes public interest should be
clearly provided by law and it should not be susceptible to abuse by the relevant officials.
The government should also pay compensation at market price for the properties attached
with the land and the permanent improvements on the land to the lessee when the
contract of lease is not to be renewed because of the fact that the appropriate body
refused to renew the lease contract when the land is needed for public interest.

The three years period of payment given under article 20(6) after which the appropriate
body is empowered to seize and sale the property of the lessee to collect the arrears
should be reasonably extended taking in to account the objective realities in which the
lessee is found.

The expression “...may authorize...” under articles 21(3) and 25(2) should be amended
as “...shall authorize...”.

The time given for the commencement and completion of construction should be
reasonable taking in to account the capacity of most of the urban residents in the country.
Such time should also reasonably be extended taking in to account the infrastructural
facilities fulfilled by the government and the capacity of the land holder. Generally the
time for commencement and completion of construction should take in to consideration
the prevailing realities on the ground. At the end a reasonable warning notice should be
given to enable the land holder to finish the construction rather than rushing to confiscate
it.

Under article 22(3 and 4) of the proclamation, there should not be penalty fee where a
lessee fails to commence construction within the specified period. Of course there should
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be reasonable time limits for commencement and completion of construction, but in case
of failure to do so there should not be any penalty. Simply retaking of the land is enough.
The proclamation should adjust clear and transparent procedures of sale of unfinished
properties in case of failure to complete construction as provided under article 23(5-8). In
the same fashion there should also be clear procedures for submitting and entertaining
complaints arising from such sale. In such cases if there is construction on the land, it
should be sold through open tendering after the value of the construction is evaluated by
a neutral third party in a relevant profession and returning the value of the construction to
the lessee.

The proclamation should be amended in a way that eliminates any restriction in the
transfer of land use rights. It is enough for the government if it collects the transfer taxes
and related charges and no more restriction is necessary.

The proclamation should balance the interest of the lessor and the lessee. Thus it should
be designed to equally protect the interest of the two parties.

What is provided as maximum extension period under articles 23(4) of the proclamation
and 32 of the model regulation should not be applicable for delays due to force majeure,
because, the length of time to be added to compensate time lost due to force majeure
should be determined by the duration for which the force majeure lasted. Moreover, the
requirement of force majeure for the extension of the time limit under article 25(2) of the
proclamation should be based on the common problems of the construction industry and
not merely based on the civil code provisions.

Under articles 26(4) and 28(2) of the proclamation the fact that people who are said to be
illegal settlers are given only seven working days both as a period of notice and for
submitting grievances to the appropriate body is insufficient in contrast to the legal ones.
Thus, as such people who are qualified as illegal settlers can prove otherwise using their
chance of submitting grievances and appeals they should be given equal time with the
legal ones that are given a minimum of 90 days for clearing and 15 working days for
submitting grievances.

The proclamation should also incorporate provisions entitling interested parties whose
rights on the expropriated immovable have been entered in the register of immovables to
be served with the expropriation order like what was given under the civil code. The idea
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of priority of creditors should also be incorporated and banks should not be expected to
secure court order to sale collaterals.

In case of expropriation land holders should be awarded with compensation depending on
the market value of the expropriated property valuated by neutral professionals. Because
the expression ‘commensurate compensation’ is said to be unclear and is usually abused
by public authorities. To avoid confusions in calculating the amount of compensation, the
proclamation should take as a basis the day when the appropriate body has served the
leaseholder with a clearing order. The size and location of the substitute land provided in
this case should also be proportionate to what has been expropriated and this fact should
be expressly provided by the law, because this is also usually abused. In doing so,
location, distance and other factors that determine demand for land should be taken in to
consideration in giving the substitute plot of land for the displaced person.

If a leaseholder whose land is expropriated does not want to take the substitute land;
justice requires that the lease holder should be entitled to payment of the remaining lease
payment with interest starting from the time of payment as per the prevailing interest rate
on loans offered by the Commercial Bank of Ethiopia under article 20(4) of the
proclamation.

The government should also find alternative ways for compensation of evacuated people
through neutral body facilitated negotiations between the investor and the former
possessor. This can serve as a solution to the problem regarding the amount and kind of
compensation, because, through negotiations between the investor and the leaseholder,
better agreements can be reached. Then if the negotiation fails the currently working way
of compensation by the government can be applied.

In the case of clearing urban land under articles 28-29, the tribunal should exercise first
instance jurisdiction and one chance of appeal to the regular courts should be given on all
issues as a right for grievances of the land holders. Or as the impartiality of both the
appropriate body who passes the first decision and the appellate tribunal who renders
final decision on all issues other than compensation is doubtful an appeal should be
allowed to a regular court of law on all issues.

As an adjudicatory body the appellate tribunal to be established as provided under article
30 of the proclamation should be established by law and the members of the tribunal
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should be nominated by the legislative body of the concerned region and the procedures
by which such tribunal will be governed should also be prepared by the same body and
published in Negarit Gazeta so that everyone will have easy access.

An appeal from the decision of the Tribunal under article 29(4) of the proclamation
should be on all issues and it should be made to the regular high court.

During expropriation, unlike what is provided under article 29(5), land holders should not
be obliged to surrender the land until after the case is no longer appealable and
compensation is paid. Alternatively, if article 29(5) of the proclamation which imposes
an obligation of handing over of the land as a pre condition for appeal cannot be
amended, the 30 days time provided for appealing to the appellate court as mentioned
above should run starting from the time when the appropriate body takes over the land
rather than from the time of receipt of the decision of the Tribunal.

In case of expropriation the proclamation should be amended in a way it incorporates
provisions allowing or prioritizing land holders to develop the land individually or in
joint venture according to the new land use. For this purpose such land holders should be
provided with access to credit by collateralizing the land and other means.

The provisions of the proclamation dealing with penalties should be revised after
consulting the provisions of the criminal code and in a way that they should not create
confusion among judges and public prosecutors thereby violating the rights of individuals
and impose other administrative remedies on minor omissions instead of rigorous
imprisonment or heavy fine.

Rather than trying to avert corruption by imposing very serious penalties the government
should recruit well disciplined and competent professionals who can work honestly,
effectively and efficiently in urban land administration.

Rather than trying to amend the proclamation through a regulation the government should
amend the proclamation itself as a regulation which is enacted to implement the
proclamation cannot legally amend the same. Thus it is better to amend the proclamation
itself by employing competent professionals. For this purpose, all the good amendments
made by the draft model regulation should be incorporated in to the proclamation itself.
The expression ‘the appropriate body’ stated throughout the proclamation should be
specifically and clearly provided by law otherwise it will be confusing.
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Annexes

Interview Questions
Lawyers

v" How do you see the new lease holding proclamation?

v Does it carry provisions which contradict with any other law?

Economists

v" What do you think are the implications of the new urban land lease holding proclamation
on the Ethiopian Economy?

v" How do you see the proclamation in terms of the free market economic principle?

Bankers

v" What are the implications of the new urban land lease holding proclamation on banking
services?

Old possessors

v" How do you see the new urban land lease holding proclamation?
v" What are its implications on old possessors?

Lease holders
v" How do you see the new urban land lease holding proclamation?
v" What implications does it have on lease holders?

People who are non land holders

v" How do you see the new urban land lease holding proclamation?
v" Whom do you think does this law benefit more?

Brokers

v" How do you see the new urban land lease holding proclamation?

v Is there any change in the housing market after the coming in to force of this
proclamation?



v 'Whom does this law affect more?

DARO Workers

v' What does the transfer of title for houses before and after the coming in to force of the

new urban land lease holding proclamation look like?

Contractors
v" How do you see the new urban land lease holding proclamation?
v How do you see the time limit given for the commencement and completion of
construction under the proclamation?
v Is it fair to apply the provisions of the civil code dealing with force majeure to
construction projects?
v" What possible implications does this law have on the construction industry?

The municipality

v
v

Would you accept lower lease prices for the purpose of full upfront payment?

Would you cancel a bid for the reason that the maximum lease price is not as you
thought?

How is the municipality going to follow up the commencement and completion of
constructions? Is there full capacity to do so? If there is no capacity, doesn’t this create
discrimination between those who are caught due to follow up and those who are not for
lack of the same? Can’t this open for unnecessary negotiation and corruption?

Does the displaced person get the priority if s/he wants to undertake the intended project
which is meant for public interest purposes?

Has the regularization of informal settlements been started? What actions are taken to
protect further informal settlements?
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