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ABSTRACT

As a result of industrial pollution from waste effluent and gaseous emissions of the

various industrial active ties in Addis Ababa, there is significant hazard on the human,
fauna and flora environment of the city. In response to this problem, there 1s not yet
enacted legal and institutional regulation for the prevention and control of IP in Addis
Ababa.
In the course of this research analytical methodology is employed in which the existing
relevant strategic policy and legal documents are digested. Comparative analysis on the
domestic legal system of industrial pollution regulation of some developing countries
experiences 1s also incorporated in this study. The major findings of the research are:-
1. there is sufficient national policies, strategic and legal basic relevant for the
regulation of industrial pollution both at the federal and regional levels.
Il there 1s not yet enacted industrial pollution in Addis Ababa;
III. There are detail draft industrial regulations both at the federal EPA and AAEPA
IV in the new endorsed (pending its issuance by the official Ngarti GAzeta) industrial
pollution council of minister’s regulation, the duty to prevent industrial pollution rests
up on the permitting role of competent environmental agencies than
preventive/control restriction, measures and/ or obligation to do (no to do) up on the

industries themselves.
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CHAPTER 1
RESEARCH PROPOSAL

1. Title

The title of this research thesis is “Legal and Institutional problems in the regulation of

Industrial pollution in Addis Ababa’’.
2. Background

Dear reader, don’t you think that by having a small industrial base Ethiopia is in an
advantageous position for getting ahead start in developing clean and sustainable
industries? Is it not the wisest approach to learn from the mistakes of the already
industrialized countries and take proactive regulatory measures to prevent and control the
negative impact of pollution from the industry sector? If your answer to these questions is
yes, it is my strong convection that you are tipped with the ice berg of the theme of this
research.

With the earth summit in Riodejenero and the Kyoto protocol in Japan, the 1990’s have
been a significant decade in reshaping the conventional development thinking in to
sustainable development. This new trend guides us to clean up the existing industries and
develop new ones with minimum environmental impacts'. )

[n accordance with their stage of economic development, social priorities and the degree
of concern to environmental protection issues, nations of the world are going about the
business of environmental protection at different speeds. Such difference is not limited to
only economic factors and degree of priority to environmental protection, but it also
A.transcends to the difference of countries outlook towards the sources of environmental
problems. To the majority of developing countries the dominant outlook for the sources
of their environmental problems had not been believed to be the product of waste

affluence from the industry and other economic sectors.

I. Koyoto file +++¢,/Document %20 and %20 setting luyer + my % 20 document + Environment /
climnt %20 charge Koyoto protocol. pdf. See also until natrans s++p//www.UNED. org/



Rather it was believed to be poverty and pressing socio-economic needs. It had therefore
been the logical response of many developing countries that the issue of environmental
problems was not in the forefront of their development agenda.’

However, as time went on, attitudes towards environmental problems vary greatly
among developing countries and have been changing rapidly. Even though environmental
problems with in any nation are perceived, interpreted and given priorities, in accordance
with existing social and economic preference, there is now a substantial shift of attitudes
by these countries about the need for environmental protection measures. Since 1972
United Nations conference on the human environmental heed in Stockholm, there is a
strong concern by the developing countries on the problem of environmental

degradations and the corresponding measures of protection’.

As a result of the pioneering report of the conference, many developing countries
representatives and political leaders perceived that. industrial and agricultural
development, high population growth rate and urbanization can have an adverse effect on
the environment and the socio-economic development of their respective countries. * As a
result of this, many developing countries including Ethiopia are now implanting national
environmental policies and have further adjusted their domestic legal system for the
enforcement of such policies.

One of the environmental problems associated with the rapid industrialization
mainly in the major urban centers of developing countries is industrial pollution. There is
now a great concern among developing countries on the regulation of industrial pollution.
In Asia almost every country in the continent suffers from the effects of rapid
industrialization. In the major urban centers of India, like New deli which is the worst in
this country, millions of peoples are suffering from serious’health problems caused by the
impact of industrial pollution emanated from the burning of coal, factory, power plant

emissions and from vehicles.

2. Whitman Bussow; the Third world; changing attitudes towards environmental protection (2009) sage
pub. : http: // www. Istor .org /stable/

3. supra note | at p. 141

4, Ibid



More over the industrial & human wastes in India have already polluted the major

rivers and had reduced the fish catch astonishingly. >

In Turkey, growing industrialization and population explosion are creating severe
pollution problems in the Town of Istanbul. According to the report of the medical
authorities, Turkey is affected with urban air pollution that could lead to “mass deaths”.®
In responded to this problem the parliament of Turk in 2008 had create a new agency to
deal with environment headed by a special secretary directly accountable to the prime

minister.

In Latin America the trend for controlling industrial pollution is similar to those in
Asia. The issue of Industrial pollution has gained a great concern as a result of swift
industrialization in the continent .Of all the Latin American countries; Venezuela is the
leading environmental protection country. Even from out of all developing countries this

country is the leading in terms of organization resources, political support and legislative

mandate for environmental protection. ’

In Africa, there is a similar trend of environmental protection like that of Latin
America and Asia, however, the nature of the problem and the capacity to allocated

resources to environmental protection and the political will varies country to country.®

Nigeria is the leading African country in environmental protection. In the over
loaded cities like Lagos, there is a problem of monstrous traffic jams and high levels of

air pollution from vehicle emissions in major towns. In response to this problem, in 1977

Nigeria has established a division of environmental planning and protection with in the

powerful ministry of industries. ’

5. Supranote 2at 115 .

6. World Environment Report, Val. 3.17 Janwary 1977 (Newyork: center for international environment
Information). P.s

7. Ibid p.119

8. ID.

9.1d



[n Ethiopia the problem of industrial pollution is dominantly observed around the major
urban centers of the country. This is not however stringent phenomena give the fact that
urban areas have better infrastructures and they are home for the majorit); of small and
medium scale industries. This fact is dominantly true in Addis Ababa city where the
major industries of the country are concentrated. As a result of this industrial pollution
became the primary source of water pollution in the city, °

In Ethiopia the distribution of industrial establishments among the major urban centers of
Ethiopia is not even. In other worlds, most of the industries of the country are found in
Addis Ababa. From out of 741 industries in the country, 484 (65.1%) are concentrated in
Addis Ababa''. Interims of their degree of polluted contribution, the major polluting
industries in the city are food and beverage, textile, tanneries, chemicals, rubber and
plastic, paper and paper products metallic and non-metallic mineral products and word
industries. '* g

Among the different environmental components of the city , water bodies are the most
polluted environmental media mainly from industrial waste pollutants. As it is one of the
most important natural resources vital for the very'existence of man and of most living
organisms, the alteration of the quality of water by some dissolved or suspended
substances from the industrial waste is a major concern in Addis Ababa. In connection to
this, there are a number of studies conducted on the industrial source pollution impacts of
numerous seasonal and perennial small streams in Addis Ababa that flows in to the little
and great Akaki rivers. ;
As most of the industries in the city are distributed along the Akaki river banks in
disposing their wastes freely in to the water bodies of this river, it become the most
polluted river in the country, "> )

According to some studies, the major pollutants generated from the industrial sources in
Addis Ababa include solids, organic pollutants such as oil, pesticide, cleaning solvents,
detergents and inorganic substances such as nitrates phosphates, sulphates, chloride and
others."

Last but not least about the status of industrial pollution in Addis Ababa is that nearly 90
percent of industries located in the city are discharging their wastes without any form of

treatment in to the nearby water bodies, 2

10. EPA, etal Assesment report jon the status of the Akaki River Water Pollutions (2005) EPA, p.8

11. EPA: survey of Industrial establishments in Ethiopia (1999). P. 17

12. Supranotat 9 4
13. EPA, Report on the status of pollution in great and little akaki Revers (2002) Addis Ababa p. 13

14. Ibid. p.21 =

15. EPA the state of environmental report on Ethiopia (2003) p. 64



To sum up, given the fact that there is significant amount of both wastes, gaseous
emissions of the industrial sources in Addis Ababa and the emissions of un controlled
waste burnings and exhausts from vehicles; setting legal and institutional arrangements to
curve the problem is an indispensable end '°. In this regard the AAEPA has prepared a
draft standards of emission limits from combustion sources, from discharges to water and
air from pulp and paper industries, from iron and steel, metal work, plating and finishing
industries, from textile industries, from tanning and leather-ﬁnishing industries .Moreover
the authority has also prepared a drift industrial pollution regulation in line with the
federal EPA’s draft regulation '”. However both documents are not still enacted by the

concerned government

3 Objectives
3.1 General Objective
The overall objective of the study is to make an analytical assessment on the legal
and institutional problems in the regulation of industrial pollution in Addis Ababa and
thereby, recommends sound remedial measures

3.2 Specific objectives

-

e To provide a synopsis analysis on the trend of industrial development and its
environmental impact on the city of Addis Ababa.

e To indicate the state of industrial was to pollution in Addis Ababa and its impact
on both human health, fauna and flora of the city

e To assess and make analytical discussion on the existing national policies and
strategies relevant to the regulation of industrial pollution in Addis Ababa.

¢ To make an evaluative account of the existing legislative and institutional
framework relevant for the regulation of IP in Addis Ababa.

e To identify the major legal and institutional gaps for the regulation of IP in Addis
Ababa.

16. AAEPA, Draft Environmental pollution contral regulation and standard (2004) Addis Ababa AAEPA P,

4

17. Ibid PP. 1-14



4. Statement of the problem

As it has been explained in the background part of this study, Addis Ababa is a
center where the highest proportions of industrial establishments of the country are
found. On the other hand it has been confirmed on the same part that industrial pollution
is one of the major threat to the human environment. It is therefore in disputable fact that
the pollution that is generated from industrial activities in this city concerned has
detrimental effect on the health of the public and natural resources.

Considerable amount of waste is daily generated from different point and non-
point pollution sources and enter in to the urban environment of Addis Ababa. As a result
of this, sever environmental hazards on the human health, fauna and flora life of the city
is sustained.The major sources of pollution are discharges ‘and emissions from industries,
vehicles garages, domestic solid and liquid wastes. 18

Among others, water pollution due to wastes from industrial sources is getting
worse ahead of time. This is because the majority of industries in the city are discharging
their waste pollutants in to the nearby water bodies without proper treatment.

From the various studies made on the impact of industrial waste releases up on the
different components of the environment media, it has been confirmed that the industrial
waste discharges of industries in Addis Ababa is beyond the level of internationally
accepted standards. ' According to the AAWSA, waste water analysis for 33 industries
in Addis Ababa, the industrial waste affluent recipient streams and rivers are found being
polluted to the extent that they have lost their natural contribution to the human, fauna
and flora life of the given environmental media. Moreover, according to a study made by
WHO and UNICEF on the impacts of water pollution on the Akaki river, most people
living along this river are commonly affected by pathogens from the polluted water of
this river. As a result of this, people in this area are suffering from gastro intestinal
disorders, diaharea, abdominal pain and respiratory health problems such as asthma,
cough, wounds, lesions, rashes on their skin.

On the other hand, while the problem of industrial pollution in Addis Ababa is
getting worse, the legal enforcement mechanism to reverse the situation is very weak.
The AAEPA still has neither the specific industrial pollution regulations nor emission

standards that are essential for the inspection and control of pollutions and the

18. Supra note 10. P.6
19. Supra note. 13. P.26 6



enforcement of penalties against the non-compliance. Moreover, the authority also ]acks
institutional capacity to effectively implement environmental protection measures against
the different pollution sources. According to the interview conducted with experts in the
authority, there are not yet well equipped laboratory instruments necessary for tasting the
nature and state of pollutants from the various pollution sources .Similarly there is also a
problem of skilled manpower necessary for the supervision, controlling and even
investigation of industrial pollutions in the authority.

On the other hand, despite the general policy and legal framework available in the
different sector policy strategies and the consequent legislative enactments that are
relevant for environmental protection, there are yet core institutional and political
variable that are affecting for the enforcement of industrial pollution in Addis Ababa. In
this regard there are still lack of regulatory standards, procedures, national support for the
enforcement of IP regulations, local public support or awareness on the issue of industrial
pollution impacts, effective legal remedies against the violators in the regulation of IP
and environmental activist influencing both the policy makers and the polluters .

Hence from the above short account of the appealing conditions of industrial
pollution in Addis Ababa, there is a serious environmental impact of IP that requires legal

and institutional remedial for curving this problem.

5. Research questions.
In order to identify the legal and institutional gaps for the regulation of IP in
Addis Ababa it is therefore necessary to ask the following research questions:-
e What is the trend of industrial pollution in Addis Ababa?

e What type of industries is the major pollution source to the urban environment of
Addis Ababa?
e  What are the major industrial pollution impacts on the human environment of Addis

Ababa?

e What are the relevant policies and legal basis for the regulation of industrial
pollution in Addis Ababa

o What are the maj;:)r legal and institutional gaps for the regulation of IP in Addis
Ababa?



6. Methods

In order to achieve the above stated over all and specific objectives, the following
methodologies were employed at the several of the study.

In order to show the magnitude of the problem background information is taken from the
various studies made by different concerned organs, institutions and researchers .Some
secondary data were also abstracted to state a certain fact mainly from the environmental
protection Authority (EPA) and Addis Ababa environmental protection Authority (
AAEPA)

Moreover, in order to digest the existing relevant strategic, policy and
legal documents, analytical research method were domically employed in this study.

Interview with some senior experts of the AAEPA staff have been conducted to clarity
some of the main legal and institutional problems associated with the regulation of IP in
Addis Ababa.

7. Impact of the study

By analyzing the existing legal and intuitional problems for the regulation of industrial
pollution in Addis Ababa, both the legislative and the regulatory bodies will have a
prompt insight over the problem and give it priorities to enact specific legal regulations to

curve the problem even at national level.

‘8. Limitations of the study

The study mainly focuses on the general state of fact about industrial waste effluent and
its impact on environment and the existing intuitional and legal gaps to regulate industrial
pollution confined only in Addis Ababa .It doesn’t cover the case of industrial pollution
situation throughout the country .The attempt is confined only to infer the magnitude of

Industrial pollution and the existing legal problems in regulation of industrial pollution in



Addis Ababa based up on the situational and analytical analysis of the available data’s

from the various sources , Legal and non-legal previously studied documents .

¢ 9.0rganization of the study

To this end the entire content of the study is organized in to five chapters. The first
chapter covers back ground information and the main organizational principles of the
study. The second chapter of this study covers about the conceptual and legal framework
in the regulation of industrial pollution. The study under this section discus about the
major environmental threats and the evolving principles and tools in curving the problem.
Moreover, in order to show the experiences of some developing countries pollution
regulation mechanisms which possibly serve as a conceptual back ground to Ethiopia, a
comparative analysis of three Asian developing countries is covered also under this
chapter. In relation to the existing national policies and legal regulations which are
relevant to the regulation of industrial pollution, some relevant international agreements
that Ethiopia is a party and have ratified it and the recognition of environmental
protection under the FDRE constitution are discussed under chapter three. The major
impacts of industrial pollution in Addis Ababa are also discussed under chapter four.
Review made on the industrial pollution regulation of both the federal and the Addis
Ababa city Administration industrial pollution regulation documents and the analysis on
the legal and institutional problem for the regulation of industrial pollution in Addis
Ababa is provided under chapter five. The last section is devoted to the conclusion and

recommendation of the study.



CHAPTER 2; THE CONCEPTUAL AND LEGAL FRAMEWORK

2.1 The concept of IP as a challenge to the human environment.

Marking the 18" century industrial revolution period as a turning point in the
history of the impact of human developmental activities on the environment, Industrial
pollution becomes a major threat to the human environment. Rapid industrialization has
resulted in heavy discharges of toxic chemical effluents to various water sources like
streams, rivers and lakes causing serious damage to water quality and contamination of
ground water.’ As a result of the emission of green house gases (i.e. carbon dioxide (
co2), methane (ch4) and chloro fluro carbons (CFCS) from the various industrial
production sources, there is now a problem of global warming and ozone layer
depletions.21
The major source countries for about two third of historic green gas emissions of the
industry sector and land use change are industrialized countries that have attained the
highest stage of economic development. Countries of these region are the highest
contributer of carbon dioxide emissions in to the atmosphere.?? According to the estimate
of the UN inter govern mental panel on climate (IPCC) ,If a prompt action is not taken to
reduce the effects of green house gases, the world in 2050 is expected to face the
following adverse effects of climate change:-

e Alps ski resorts close through lack of snow

¢ Mediterranean beaches disappear because of the sea level rise.

e The Sahara moves across the Mediterranean into southern Spain and Sicily
e Water shortage in the Middle East and the mile delta spreads.

e One third of Bangladesh will be threatened by natural disasters

e Forests (in Canada, Russia, Amazon) will be damaged by heat and drought

20. Bhagirath Behera and V. Ranta Reddy: Impact of industrial population on rural community (2002),
economic and ploetical weekly. http://www.justor.org/stable/4411634.

21. ISO, Enviromental mangmént and ISO 14000 (2001) “man and the environment” Dr.Anwar El.
Tavvvil pp. (3-4)
22. M.A Mohammed; industrial pollution and its impact on the little Akaki River (2002) Addis Ababa,
Ethiopia Logobraugh University Uk. P.1
10



e Arctic ice meets, polar bears will disappears

e The white belts of us and Russia moves into north.

¢ Parma frost meets with massive landsides.

¢ Oil pipelines house and road foundations will disintegrate

e Storms threat Florida and the southern us

¢ Insurance companies face bankruptcy _
In the effort to avert the situation of such environmental degradations associated with
industrialization, the international community has made and adopted a number of
international agreements and legal instruments.”> However, because of their international
nature; most of the existing environmental laws are soft laws and principles. Nevertheless
there are some notable international environmental protection agreements which are
serving as a legal basis for the adoption of countries national legal instruments relevant
for the regulation of IP,these are:

e The Montreal protocol for OAS of 1987

e UNCED- Riodjenero of 1992 and Agenda 21

e The 1992 UNFCC convention on climate change

e The 1973 convention on trade in Endangered species

e The 1992 convention on Biodiversity

e The 1994 code of ethics on international trade in chemicals.

2.2 Evolving principles and tools
The effort to address the environmental impacts of industries has increasingly got
strengthen’ since the middle of the twentieth century. Nevertheless , most of the efforts at
the beginning were geared towards the reduction and /or containment of the adverse
‘impact of industrial activities on human health .It was after the mid -1970 's that the focus
shifted in to the broad objective of reconciling industrial activities with the ecological
balance of natural system .This recent development have brought for the emergence of
more novel concepts and tools related to sustainable industrial development .Though the
integrative application of such concepts were limited, they are becoming the basis for
developing national and international policies ,strategies and legal frameworks relevant in

the area of industrial pollution regulation .Some of these evolving Concepts in relation to

23. Super note 22 at p.70 11



IP are macro-system concepts, sect oral system concepts industrial system concepts and
other concepts (i.e. market based incentives non-market based techniques, Negotiated
environmental agreement policy coordination and Evaluation. **
i) Macro system concepts-this concept implies the resentirtg of socio-economic system at
macro level by incorporating ecological facts in to the decision making process. In this
regard two of the most important concepts are the complete of the Economic tax reform
and the concept of proactive environmental policy and Legal regulations. Economic tax
reform refers a switch of taxes from economic goods or the value-adding activates of
people (employment and savings) to environmental “bad” such as pollution and the
inefficient use of energy and resources. >
Whereas pro active policy regimes refers the concept and tools that are aimed at

transforming the environmental policy regimes in compatible with transformation in
macro economic and technological regimes.
The newly introduced concepts with this proactive policy include

e Shift from reactive to proactive environmental manﬁgement

e Partnership between industries and regulatory bodies

¢ Voluntary initiatives by industry government or joint government industry;

e Transparency and stakeholders participation in environmental management -
The most important international concept evolving this proactive policy regime is the
promotion of precautionary principle. This principle has evolved in to a general principle
of environmental protection at the international Level. Agenda 21 and principle 15 of the
Riodejenro have elevated the principle on to a truly international Legal Plane */
ii) Sect oral systems concept:- Aimed at industrial restructuring at the sector level, this
system focuses on “ concepts and tools” that have operational linkages between the
-different entities of an industry sector. The two sect oral system concepts that have of
particular relevance to the developing countries like Ethiopia are the concept of Eco-

industrial development and the concept of extended producer’s responsibilities. 2

24, Ibid p.71

25. Ibid p.72

26. Intra not p. 27

27. Supra note 22 p.7;72
28 Ibid p. 73

12



priorities. The later in return holds the premise that a reduction in the energy and material
input of production will lead to a reduction in the amount of emissions and wastes. This
idea of eco-industrial development to the final analysis is mean to dematerialization re-
use and recycling of inputs. The later redaction can also be possible by increasing the cost
effectiveness of energy and material productivity through better use' %

The second concept (Extended producers responsibility) is an emerging principle
for a new generation of pollution prevention policies that are focused on product systems
instead of production facilities It introduces the idea that producers bear the responsibility
of the environmental impacts of their products.

In other words in order to decrease the total environmental impacts of their products,
producers take measures that prevent pollution and reduce resource and energy at each
stage of the product life cycle through changes in product design and process technology.
30

The Procedures of responsibilities include:-

e Physical responsibility:- where the produces is involved in the physical
management of the products, used products, or the impacts of the products
through development of technology or provision of services;-

e FEconomic responsibility: where a producer covers all or part of the costs for
managing wastes at the end of a product’s life;

e Liability:- where responsibility for environmental damages caused by a product in

production, use or disposal is born by a producer; an
Informative liability:- where the producer is required to provide information on

the product and its effects during various stages of its cycle. A

iii) Industrial Systems Concepts:- This Concept holds Three main aspects of
industrial operation revolving around once improvement at the plant level. These are the

organization, the product and process aspects.

29. id.
30. Ibid p.74
31. Ibid.p.75

13



The first of these, organizational level of improvement refers the thinking of new
industrial management practices computable with the’ rising global environmental
challenges. This in return requires governments to stipulate new regulatory and
enforcement measures. The government measures represent also a new generation of
environmental regulations with practice orientations than the reactive orientation of the
conventional environmental regulation measures. The standardized and journal system of
such environmental management system is exemplified by the introduction of ISO
140001 However there is also the informal form of such system like internal waste
minimization program me of a certain organization. In the second aspect of Industrial sub
system concept (product subsystem concept), in consideration of the products
contribution to environmental production, the product must be designed compatible to the
ecology and to test this end the cumulative environmental impact of a product from the
extraction of primary materials up to its final disposal must be evaluated. **
The last third aspect of the industrial subsystem (process subsystem concept) focuses on
the production processes of a product. Shifting the environmental management of
reactive in to proactive system, it introduces the concepts known as cleaner production
cleaner technology, polluter prevention, waste minimization, eco efficiency etc. Though
varied in this terminology the main idea behind these concepts is a shift of emphasis from
how to treat waste to how to reduce and eliminate waste at the sources of generation.
I. Other concepts
A. Market based incentives- This concept refers to the idea of environmental
behavior based market manipulation which may include charges “for envisions,”
taxes or subsidies “for abatement” subject to different conditions. ** More over,
such market manipulation can also be made through various instruments such as
deposit refund system , transferable discharge permits and waste stock

34
exchange.”

32. Ibid p.76
33.id
34. id.

14



B. Non market based techniques :- Awareness and education and moral suasion .**

C. Negotiated environmental agreement —it refers to the negotiation for agreements
between the various-parts up on a range of subject matters , including for
example product related issues ,pollution targets reporting requirements and
research and development targets .For example the remembers have made
agreement through negotiations on issues like phasing out of specified material
(such as CPCS), meeting waste reduction , achievement of specified gas
emissions ( such as Co2) within a specified time period implementing product —
labeling schemes .*

D. Policy coordination and evaluation :- International conventions and statements
provide a set of goals for meeting human needs in environmentally sustainable
manner .This avoids unproductive competition among environmental and
development goals and encourages for the setting of strategies beneficial to the

sector without undue harm to some sectors.>’

2.3 The experience of some developing countries legal system in coping

with the problem of pollution.

The experiences of the domestic legal systems of some developing countries
shows that pollution control regulations including IP are formulated at the national level,
but the reasonability of enforcing such regulations is resting upon the local environmental
protection bureaus. However, the local bureaus often fail to effectively enforce pollution
regulations and from the experiences of these developing countries the major factors
attributing such failure are already identified. By the same token, given the fact that the
-ultimate power to enforce pollution regulations that are basically legislated by the federal
government of Ethiopia is up to the power of the competent regional environmental
protection organs, the problem of [P in Addis Ababa is also associated with failure to
enforce pollution regulations by the local authorities. It is also true that those factors
affecting the local enforcement of environmental regulations experienced by these

developing countries have a relevance to the conditions of IP regulation in Addis Ababa.

35.id.
36. id.

37.id. 15



Hence, the comparative analysis made on the experience certain metropolitan
areas of developing countries based on factors affecting the local enforcement of
environmental regulation is taken here under as a bench make to examine the problems of
enforcing IP regulations in Addis .Accordingly the experience of the three metropolitan
cities of Asia such as the city of Guangzhou in mainland china, Delhi in India and Taipei
county of Taiwan is taken here under.’® The comparison is made based up on the five
major factors which are commonly identified as the core institutional and political
variable affecting the enforcement of environmental regulations in developing
countries.”” These are the local flexibility in setting regulatory standards and procedures,
the national support of local enforcement democratic proeess at the local level, judicial
remedies for enforcement slack and local environmental activism.*

According to the first factor of this study which is the factor of local flexibility in
setting regulatory standards, one of the reason for the failure of enforcing pollution
regulation in developing countries is because of the imposition of uniform measures on
diverse local bureaus. Since different locations have their own social, economic and
physical circumstances, the uniform regulatory standards and procedures are not
applicable to the circumstance of all countries .Effective enforcement of pollution
regulatory therefore requires the setting of flexible regulatory standards and procedures
compatible to the circumstances of each country..*!

In relation to this factor ,in Guangzhou which is one of the largest local city in
china; even though the power for enacting environmental law including setting the legal
rights and obligation regarding environmental protection is up to the central government
of china, Local authorities like the Guangzhou municipal authority are responsible for

establish their own procedures of implementation.*,

Similar to Guangzhou, local
authorities in India are also given considerable flexibility for the same matter. In this
-regard, Delhi as a capital city of India, having its own distinct environmental pollution
and being the fourth most polluted city in the world has adopted more stringent standards
of emission than the national standards of India. For instance the national limit for the
emission of suspended solids from power plants is 100mg per cubic meter, but local

standard for per units in Delhi is only 30 mg per cubic meter.*?

-
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In Taiwan, the environment of Taipei County has suffered from various pollution
problems. Numerous small factories are spread over residential communities, commercial
areas causing sever IP problems. In curving this problem Taipei County was supposed to
enforce the nationally determined pollution control regulétion. However Taipei County
besides to national requirement is given also a considerable flexibility in designing its
own local enforcement plans. **

In Ethiopia, both the federal EPO establishing proclamation no 295 of 2002 and
the environmental pollution proclamation no 300 of 2002 have permitted the possibility
of setting more stringent standards than the national standards by the respective regional
environmental organs. According to these regulations the ground for this flexible

approach is the consideration of specific circumstances of each regional government.

The national support of local enforcement is the second valuable factor for
effective enforcement of pollution control regulations. In light of this considerations,
there are certain condition where due to some reason that the local governments lack the
organization and technical capacities of financial sources to effectively enforce pollution
regulation. In such case it will be a rational approach to provide the required national
support and assistance to the needy regional or local bureaus. o

In relation to this factor ,the expérience of Guangzhou of china shows that the
bureaus capacity for effective enforcement is constrained by its limited budge and
personnel.”” The local bureau therefore finds it hard to enforce rules of EIA on
development projects unless they secure support from other relevant government organs.
National support for Guangzhou of china in this area is very scanty. Hence lack of
national support in this city is one of the factors that affect the enforcement of pollution

“regulation in Guangzhou. In Delhi city of India, most of the revenues for enforcing
| pollution control mandate come from the cities .*®

Local democratic process as the factor of comparison for the enforcement of

pollution regulations at the local level in developing countries is also examined from the

cases of these three countries. Accordingly, unlike to Guangzhou, Delhi in India has a

long tradition of local democracy essential for the implementation of pollution

regulations. There are strong democratic institutions where the citizens in the city have

43. Ibid. p.274 :

44. id. 17
45. id.

46. id.



the opportunity to express their rising concern over worsening pollution problems.
Similarly, the Taipei country of Taiwan has also a favorable local democratic process
having a power to influence the political will of local government bodies to commit
resources to environmental protection. This issue became a prior agenda of campaigning
of election for country magistrates. In the case of Ethiopia, there is not yet local
democratic process supporting pollution control. According to the interview conducted to
the section head of AAEPA, the reason behind is lack of awareness on environmental
degradations and mainly on the environmental impacts of planned developmental

activities . This is is a recent phenomenon in Ethiopians’.*’

The fourth essential factor in enforcing local environmental regulation is the judicial
remedies for the problems of environmental pollution. By comparison, among the
experiences of the stated three developing countries, Delhi city of India has the most
active judiciary in environmental matters. There are many environmental cases decided
by the courts of Delhi. For example in a certain case the high court has decided for the
relocation and closing of hundreds of polluting industries in the city. The courts in Delhi
have also appropriate channels for public interest litigation.The judicial process permits
that regardless of the personal interest or the direct victims test, any interested party can
obtain standing in suits against any polluter of the environment. Comparatively Taipei of
Taiwan has a very weak judicial system of enforcing environmental pollution regulations
than that of Indians judicial system for Delhi. The judicial system of Taiwan shall not
permit public interest litigation on environmental pollution cases .**

Comparatively, in Ethiopia even though there is a general legal frame work under the
EPO establishing proclamation No 295-2002 and the pollution control proclamation
no.300of 2002 that allows the judicial settlement of issues on the violation of
environmental protection rules, there is not yet sound judicial enforcements on suéh
issues. According to the interview conducted with the AAEPA legal service head, the
main reason for failure of judicial enforcement on matters of environmental protection is
the provision for the exhaustion of administrative remedies by the same proclamation .In
addition to this, the institutional incapacity of the authority in which there are no

advanced laboratory equipments and the technical capacity to identify the specific
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industrial establishment liable for its pollution impacts is the other technical limitation for
judicial enforcement of crimes against the environment. On the other hand even though
there is a public litigation procedure under the stated legislation in which any interested
party can institute a charge against a polluter in the court of law, the cost of litigation and
the technical capacity to prove the alleged environmental damage is still a hindrance for
the legal enforcement of the issues under discussion. Last but not list to the problem is
lack of concern and marginalization of pollution problems by the judicial enforcement
organ .As a result of this there is week judicial enforcement of pollution regulations in the
city.

Local environmental activism is the last but out least factor that is considered to examine
the enforcement of pollution regulations in this study. In Guangzhou city of China except
some sporadic complaints or protests by citizens against local polluting sources,
community initiated or activist group involvement in overseeing government policy
making and implementation of pollution is very limited. Similarly there are not yet
sufficient environmental activist or groups in Delhi occupied in matters of industrial
pollution control. The problem in this city is mainly left to the intervention of responsible
government organs .Nevertheless, there are recently emerging needs among the social

groups for the need of creating public interest groups for public litigations.49

In Ethiopia there are no such environmental activists sufficient enough to influence the
enforcement of pollution regulations both at national and regional levels .Nevertheless,
there are few local NGO’s founded by both professionals and interested individuals in the
field of environmental law and the conservation of natural resources in relation to the
regulation of IP in Addis Ababa .APAP, forum for the environment, “melka mahber” are
some to mention from local NGO’s .What is to be mentioned in this regard is the public
.Iitigation effort of APAP . Acting as environmental activist group the later had instituted
a charge against the federal EPA on issue of serious industrial pollution hazards sustained
on the people living around the Akaki river basin in Addis Ababa. In fact the case was
dismissed on the merit of the defendant (EPA) on the ground that where as EPA (the
defendant) is not a polluter but a regulatory body, the former shall not have a legal

standing in the litigation of the later. Nevertheless , this public ligation effort of APAP
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have been consider as the emerging of environmental protection activities in towards the
regulation of industrial pollution in Addis Ababa. In relation to this, there are a
substantial number of studies made on the impacts of industrial pollution mainly on the

water bodies of the Akaki river basin and Aba Samuel in Addis Ababa

From the above comparative analysis we can draw a conclusion that Taipei has a strong
national support and favorable democratic process at local level in which the issue of
environment is even an agenda of campaign in election. This has led to the relatively
good environmental records of Taipei county of Taiwan than Guangzhou and Delhi. This
is the logical outcome of the comparative analysis made on the experience of these three
developing countries in Asia.

Moreover one of the evaluative account for this difference is the priority given to the
concerns of environmental protection by the society of Taipei than the other two metro
pollutants. The latter account of this difference further devolves to the stage of
modernization phase in which the dominant social values of the Taipei society is the
reflection of its material progress and economic growth.

On the other hand in the case of Ethiopia, the existing situation of weak enforcement is
the cumulative net effects of adversarial factors taken as the basis of comparison in the
above countries experience. Furthermore, this state of weak enforcement in Ethiopia and
industrial pollution regulation in Addis Ababa ultimately falls up on the very fact of the
country’s under development.

As has been examined in light of the comparative analysis of the experiences of pollution
regulation of the three Asian metropolitan centers, Ethiopia has neither strong democratic
process nor legal intuitions nor is local or National activist’s .It therefore very hard to
find the enforcement of pollution regulations by the local authorities of the regional
states. In the absence of heightened public concern about pollution issues, the
enforcement of even the available judicial remedies for environmental ills is found to be
too far to realize. From the existing situation of low level of societal awareness about the
problems of pollution, it is less likely that environmental concerns will be political
agendas of electoral campaigns in the near future of Ethiopian politics. Moreover there

are no federal and regional administrative arrangements having easy- to- access channels
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for ordinary citizens to check against administrative slackness in enforcement. In this
regard from the defenses of EPA for the charge brought against it by APAP for the
alleged industrial pollution hazards, we can understand that there is no access to
challenge the administrative slack of EPA’s regulation power. Hence from the decision’s
of the court on this case that EPA has well defended and from the experiences of the
above developing countries and the situations of Ethiopia, we can conclude that the
problems of industrial pollution regulation in Addis Ababa are highly inter woven to
many factors such as the absences of detail and flexible legal and institutional setups,
limitations of local democratic processes, environmental awareness and environmental

activist groups.

21



CHAPTER 3; NATIONAL POLICY AND LEGAL FRAMEWORK OF
IP REGULATION

3.1 Relevant International agreements to which Ethiopia is a party

One of the relevant international agreement for the regulation of IP and to which Ethiopia
has ratified and became a party is the Vienna convention and its Montreal protocol in
January 1996.%° Accordingly the mandate for the coordination and supervision of this
convention in Ethiopia is given for the national meteorological service agency.”’ In line
with this convention, the country is expected to adopt further legal instruments relevant
for the enforcement of its commitment. The country is expected to take measured that can
protect the human health and the environment against adverse effects of human activities
which modify or likely to modify the ozone layer.

In this regard fulfilling and complying with the international and domestic
industrial gas emission standards and other industrial pollution measures are the logical
consequences of Ethiopia commitment to the convention.

To this effect, the country other than notifications and general legislations is expected to
take further actions that enable it to limit the Ozone depleting industrial gas emission
from the various industrial activities.

However, despite the presence of such gas emission from the industrial pollution
source that is contributing for the depilation of ozone layers, there is not yet enacted
industrial emission standards and detail IP regulations in Ethiopia and particularly in
Addis Ababa.

The Basel convention for the control of the trans-boundary movements of
hazardous wastes and their disposal which is adopted in 1989 is also the other relevant
international agreement that Ethiopia is a party *%In relation to Africa; the convention
takes more specific step by the 1991 Bamako convection. The convention at this time sets
an obligation of prior consent for a country of destiny in writing before the export of any

hazards wastes in to other countries.

50. UN the 1985 vienna convention for the protection of ozone layer and the 1987 Montreal protocol for the protection
of substances depleting ozone layer.
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Ethiopia has ratified this convention under production No — 357/2002 as it is
amendment by proclamation no 355/2002. Accordingly the power for its implementation
is given to the EPA, in fact in consultation with the concerned regional and government
organs.”

The immediate interest for Ethiopia to his convention is the right of prior consent
before the exporting of any hazardous waste in to the country. A part from this, the
country has not yet developed the capacity to export haz‘ardous industrial wastes in to
some other countries for disposal. In relation to the implementation of this convention by
Ethiopia there are some efforts taken by the authority as the sending back of certain out
dated hazardous chemical substances in to some other countries that are having the
capacity to dispose them without harm.

The 1992 UN framework convention on climate change (UNFCC) is also one of
international legal framework for the protection of environmental pollution from the
industrial source pollutants.®® The main objectives of this convention are to maintain the
atmospheric green house gas concentration at an optimum level. This is the level where it
would prevent anthropogenic effect on the climate system until it gets sufficient period of
time for the self re-generation of the ecosystem.”

The convention in its statement clearly stipulates that the major hazardous
atmospheric gas emissions such as carbon dioxide, chlorofluro carbons, methane and
nitrous oxilde are mainly contributed from the industrial sectors of the economy.
Therefore, countries according to this convention are expected to take measures that
enable to reduce the emission of such hazardous gases from the industry sector.

The convention convey a message to Ethiopia for the consideration of energy
efficient technologies, use alternation and renewable energy sources that alternately
would result reduction in emissions and in return the convention offers also a cooperation
and various incentive measures for the use of new environmental friendly technologies
that would enable the country to save its forest and vegetation energy sources and so that

protects climate changes.
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In relation to the incentives for taking environmental protection measure, had
there been effective mechanisms to monitor the industrial carbon releases at a minimum
level and the legal and institutional capacity to introduce best available technologies and
the use of energy saving alternative resources in Ethiopia, the country could have been
the highest beneficiary from the financial arrangements of the UNEP. However, like
other developing countries, due to limitations on the capacity to conduct environmental
protection programs, the country is not yet benefiting from this international fund. On the
other hand as the financial source of this arrangement is from developed countries, such
countries could have also benefiting from the net effect impacts of the green house gas
emission reduction measures by developing countries like Ethiopia.

Ethiopia is also a party to the Rotterdam convention on persistent organic
pollutants (pops) and has ratified this convention by proclamation No 278/2002. The
federal EPA is the entrusted organ for the domestic implementation of this convention®’.
According to the main objective of this convention, EPA is expected to take practical
measures to ban the use of pops in any industrial production process. Nevertheless,
executing the banning of pops requires strict supervisions, inspections and other
compliance mechanisms up on industrial production processes and waste emissions. In
this regard the immediate responsible organ is the AAEPA- However, due to the legal
and institutional incapacities; the authority is not practically enforcing the objectives of

this convention in its respective region.

3.2 Constitutional recognition :

The 1995 FDRE constitution is the foundation for the Environmental policy of Ethiopia.
Even though the EPE is the product of multi-sect oral policy issues that have some sort of
.connection with the environment, the root for the core guiding principles of the
environmental policy of Ethiopia is still the basic essence of some provisions under the
constitution of the Federal Republic of Ethiopia. These are also the overriding

principles for any Legislative provisions of environmental protection and management in

the country =

57.id
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The major environmental guidelines of the 1995 FDRE constitutional provisions

specifically relevant to the regulation of industrial pollution can be summarized as :

i) Environmental related Fundamental rights of the people :- these includes the
right to a clean and health environment as it is recognized under Art 44(1); the
right to livelihood stated under Art 44(2) and the right to sustainable
development recognized as a governing principle and which is provided
under Art 43(1) of the FDRE constitution .In relation to industrial pollution
this constitutional framework entails that the people of Addis Ababa has a
right to be protected from industrial pollutions that jeopardizes the clean and

health environment of the citizens.

ii) Constitutional provisions dealing with the basic environmental

Objectives: -

These are stated under the section of “National policy principles and objectives”
.Environmental issues of the constitution under this section are dealt in the specific
provision of Art 92. The guiding principles for all activities that are relate to policy
formulation, strategy development and the adoption of legislative and Institutional
framework in relation to environmental protection and management are concisely stated
in this section of the constitution. The above stated Article of the constitution in addition
to the environmental objectives imposes constitutional duty up on the Federal and
Regional government bodies along with the citizens to “Protect the Environment” and
“ensure that any development projects and programs do not or disrupt the environment in
any way”. To go with this ,the provision also declares the right of citizens to participate
in the planning and implementation of polices and projects related to environmental
issues.” Hence, it is the duty of any concerned governmental organs with the residents of
Addis Ababa city council to protect the environment from Industrial pollution and to take
precautionary measures not to pollute the urban environment form developmental
activates . According to Art 90(3) and Art 43(2) of the FDRE constitution, the residents

of Addis Ababa have the right to full consultation and participation as well as the

59. Khushal vibhte. Environmental policy and law of Ethiopia. A policy perspective journal of
Ethiopian low vol 22 (1) (2008) p.4
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expression of their views from the inception of a project proposal to the implementation
of industrial establishments.

iii) Fundamental principles of International environmental obligations.

As it is stipulated under Art 9(4) of the constitution, like all other international,
environmental obligations that Ethiopia has ratified and are supposed to be an integral
part of the law of the land, environmental pollution related international agreements that

Ethiopia has ratified have gained constitutional recognition.

However, despite all these important constitutional recognitions ,the country still
lacks comprehensive environmental protection legal regulation especially in the area of
industrial pollution .Unless there are clear and specific legal regulation that could
effectively manage and protect the various sources of environmental pollution , the

enforcement of environmental rights enshrined under the foregoing constitution are going

to be naive .

3.3 Relevant policies and legislations

Environmental issues have a broad connection with the policy objectives and the
consequent legal instruments of almost all sectors of the economy. However, the
consideration of policies and legislations in this study is confined only to the review of
the relevant policy, legislations and institutional framework for the IP regulation in Addis
Ababa.

The 1997 environmental policy of Ethiopia (here in after the EPE) and the
consequent Environmental protection organs establishment proclamation No 295/2002
(here in after the EPD) are the primary policy and legal basis for environmental
protection issues recognized under the 1995 PODE constitution.

The overall goal of the 1997 EPE lies upon striking a balance between the
improvement and enhancement of the health and quality of life of Ethiopians in one hand
and the promotion of sustainable development on the other hand.

In relation to the protection of the environment from IP, the EPE under the list of
its objectives describes the need for the control of hazardous materials and pollutants

from industrial wastes. Accordingly, it has introduced two important international
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principles as a strategy aiming at the prevention /reduction of environmental pollutants
from the industry source. These are namely the precautionary principles and the principle
of polluter pays.”’

Literally, precautionary principle in environmental protection envisages the idea
of taking a preventive or preemptive measure against environmental pollution sources
before it has brought a damage or it becomes a threat to the environment. |

In light of the above principle, the AAEPA is expected to take various preventive
measures that enable to regulate the waste effluents and gaseous emissions of the
industries in Addis Ababa. Setting standards of emission, inspecting the production
process and methods of waste treatment ,initiating the application of waste management
within the industrial establishments, encouraging the application of BAT by the industries
themselves, introducing the cleaner production system and the evolving tools and
principles relevant for the regulation of industrial pollution are some of the
responsibilities of the authorities. '

However, according to the interview conducted with one of the experts of the
AAEPA, the authority has not yet endorsed emission standards to the waste discharges
and gaseous emission of various industrial categories in Addis Ababa.®" In relation to
this, even though the AAEPA, in line with the federal draft standards for emission has
prepared its own draft, this draft document is still waiting for its endorsement by the city
government organ.

As it goes with the usual saying of “prevention is better than cure” ,the
application of precautionary principles, the setting of standards with its strict
implementation is the most affordable and cost effective instrument to the regulation of
[P in Addis Ababa. In this regard the reluctance of concerned government organ to adopt
industrial release standard in Addis Ababa escalates the problem of IP and its mitigation
kcosting the future.

The polluter pays principle of the policy on the other hand introduces the idea that
the owner or any responsible legal entity in the operation of a certain industrial discharge
or processes that cause pollution should also be responsible for the costs of preventing or

dealing with pollution.62
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The same interviewee has further confirmed that there is no specific regulation so
far that has incorporated such principles in the regulation of IP in AA.

Despite its strategic advantage for the protection of environmental pollution, the
concept of the “polluter pays principle” is not incorporated in the newly endorsed EPA 1P
regulation and the same is true for the draft prepared by the AAEP.

However, incognizant to the advantage of cost sharing among the stake holders,
participating polluters or the industrial establishments in the sharing of costs for clearing

the environment under the ‘polluter pays’’ principle is a rational instrument towards

environmental protection

On the other hand, the implementation of such principles besides to its general
importance requires strong political support and commitment by the government.
Nevertheless this also requires the compromisation of high government aspiration for
rapid industrialization which in return is calling for the participation of investors in
industrial establishments at large in one and the need to getting involved of investors in
the costs of environmental protection under the principle of ‘polluter pays’’ on the other
hand. In this regard though the federal government has shown its strong interest for the
protection of the environment through its legislative provision for the application of such
principles as stipulated in the policy instrument such is EPE, until recently, there has not
been further political will for the application of such principle in the strict term of the
policy.

This fact is also confirmed impliedly by the prolonged act of the government to
decide for the enactments of the draft industrial pollution regulations which were kept on
shelf since 7 years before it.

Moreover, in relation to IP regulation, the EPE has also provided the strategic
linkages to other policy areas that have functional values in the regulation of IP. Such
relevant policies are the Ethiopian water resource management policy of 1997 and the
Ethiopian health policy of 1993.%> accordingly; the former policy envisaged the creation
of an appropriate mechanism by the EWRMA for the protection of water resources from
pollution. In relation to this issue the AAWSA is entitled to take measures enabling to

protect the pollution of the water bodies of Addis Ababa from various pollution sources

63. Ibid. at. Para 3.8 (c)
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for which industrial pollution is the primary source. However the problem in this area is
the ambiguity over the provision for power to protect the water bodies in Addis Ababa.

According to proclamation No 197/2000, ministry of water resource is the sole
central supervision body for water resources management except by the delegation of the
ministry.** The proclamation did not provide any other regional bodies to take an
authoritative role in the water resource management of their respective regions .Under art
2(7) of this proclamation it has also stipulated that the ministry is the central supervisory
body and responsible to prepare directives to ensure that water resources are not polluted
and hazardous to health and environment. Moreover, as according to art .8 (h) and Art
.11(d) of the same proclamation, the ministry is also entitled to set standards that enables
it to realize its responsibility to supervise and permit the discharge or release of polluted
water from various pollution sources. According to art 2(11) of the proclamation, the
polluted water refers to swage industrial effluents and toxic water and any waste in a
liquid form. In relation to IP it stipulates that the ministry of water resources as a
supervising body is responsible to verify whether the water proposed by a certain
industrial plan for use does not entail pollution harmful effects on the water resources and
the environment or not. Moreover, under Art 13(2) of its provision the proclamation
states that “no application for permit to release or discharge any waste which endangers
human life, animals, plants and any living things in to water resources shall be
acceptable”. In fact, such prohibition for the release or discharge of waste water is for
those industries without having a proper waste treatment methods or appliances.

In relation to the consideration of environmental protection issues on the health
sector, the federal public health proclamation no. 20 of 2000 is the relevant legal
framework towards IP regulation. As it is stated in its preamble provision, the main
objective of this proclamation is the creation of a healthy environment for the future
. generation.

Among many considerations in relation to maintaining the healthy environment,
the relevant provision of this proclamation is the standard manner set for industrial waste
discharges and the need to secure occupational safety of the employees engaged in the
industry sector. More specific to the regulation of IP, the proclamation strictly prohibits

the discharge of untreated waste affluent in to the nearby water bodies or water

64. FDRE, Ethiopian water resource management proclamation no. 197/2000 Art. 2 (7)
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convergence. Under art 11(2) of its provision, the proclamation prohibits the use of
excessive noise generating machineries except the application of appropriate noise
absorption equipment. It has also provided a more comprehensive prohibitive provision
under art 12(2) for the disposal of solid, liquid and any other waste jeopardize to the
maintenance of good health and the environment. .

The objectives of the aforementioned federal public health proclamation
structurally devolves to the respective regional health bureau mandates .Accordingly the
Addis Ababa city government health bureau is entitled to work for the attainment of
health environment in Addis Ababa.

Hence, from the above analysis and in the regulation of IP in Addis Ababa, the
AAEPA has a profound collaborative environment to work with the respective health
bureau towards achieving the same end of creating a healthy environment in the city.
With regard to the provisions of EPE about the strategic linkage of the Ethiopian health
policy to environmental protection the late policy clearly identifies environmental health
as one of the priority area of ministry’s task. The policy states the need to take action for
the development of safe disposal of industrial waste and for the protection of
environmental pollution from hazardous chemical waste by the ministry.

Similarly, by virtue of the federal arrangement of the FDRE constitution, the
federal MOH power on the regulation of pollution devolves upon the respective regional
government organs. Accordingly the Addis Ababa health bureau is the legitimate organ
to take action on the same matters of pollution vis-a-vis to the AAEPA.

In furtherance of the objectives of the EPE, the FDRE government has enacted the
repelled EPA establishing proclamation No.9 of 1997 and the new EPO establishiﬁg
proclamation no. 295/2002. The later legal instrument has provided more specific
provisions relevant for the regulation environmental pollution than the EPE. The role of
EPA under the provisions of EPO is re-structured in to two distinct areas. Accordingly,
the environmental development and management role of EPA is organized independent
to its role of environmental protection and monitoring .This is a significant step of the
new EPO provision which has avoided the conflict of interests with in the structure of

EPA than the repealed EPA establishing proclamation of the 1997.

65. FDRE, public health proclamation no. 200/2000. Art 10(3)
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The AAEPA is established in accordance with the revised charter of the Addis
Ababa city government proclamation No 361 of 1995 and the amended proclamation No
14 of 1995 for the executive and municipa-l organs of the city government. In accordance
with the EPO proclamation, the REA has the power to set more stringent standards of
waste discharges and gaseous emissions than the standards to the federal EPA.

In pursuant to the above proclamation of the city government and the federal EPO
the role of IP regulation in Addis Ababa is primarily rests upon the responsibility of
AAEPA. Accordingly, the authority is expected to have its own standards and detail
regulatory rules necessary for the effective implementation of environmental protection
objectives entrusted upon it.

Moreover ,the AAEPA under the Addis Ababa city government environmental
pollution control regulation No. 25/2007 is entrusted for safeguarding or protecting the
environment from any pollution.®” According to this regulation the authority has also a
legal mandate to protect the environment from industrial pollution. In line with this
mandate and the provision of Art 5(2) of this regulation, the authority is entitled to
implement the environmental standards enacted by the federal EPA and in the absence of
the later standards it shall use standards issued by the concerned international standards.
However, the fact today concerning to the later role of the authority is that there is not yet
neither the federal nor the international standards applied by the AAEPA on any of
industrial emissions and wastes discharges. ’

According to the interview conducted with one of the AAEPA senior expert on
environmental protection, the main reason for the failure to implement emission
standards for industrial releases is primarily lake of political will by the senior
management level to prioritize the issues of pollution standards and control then other
administrate works. He further explained that the work of draft industrial pollution
standards releases had been finalized long ago both at the federal and regional authorities.
However, they were shelved for several years waiting an endorsement by the respective
supreme organ. Nevertheless the federal draft is endorsed very recently where as the
AAEPA draft is still waiting for the decision of the respective city organ for its

enactment. Nonetheless, the same interviewee has expressed his strong convection for
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that following the federal endorsement drafts , the AAEPA draft shall be issued very
soon.

Industrial development policy and investment i)roclamation No 37/1996 of
Ethiopia is also the other relevant policy and legal instruments in the regulation of IP.

In line with the industry strategy, the Ethiopia government under this
proclamation sets an obligation up on the investment authority to consider environmental
standard requirements and other obligations set by the relevant environmental laws
before its issuance of an investment license.

Nevertheless, this proclamation lacks imagination in the setting of effective
mechanisms to comply with the stated environmental protection requirements. The short
time frame set as standard of securing license and other prerequisites of the investment
are too ambitious. This is not practical for taking an effective environmental assessment
of the envisaged investment activities within the short time allotted under this
proclamation.

In terms of the relevant national policy considerations the 1997 conservation
strategy of Ethiopia has provided essential strategic considerations for the regulation of
environmental pollutants in Ethiopia.

In relation to the regulation of IP, the strategy envisages the need for the setting of
policies enabling to control hazardous and waste pollutants from the industry source.
Such objective under the strict terms of this strategy is forwarded as:

i) Establishing a regulatory framework for pollution control and

management of hazardous materials and

i) Capacity building, institutional strengthen and increasing awareness for

pollution control and management. u -

This document has provided important strategic provisions that later are
iincorporatecl in the enacted industrial pollution regulations both at the federal and the
respective regional environmental organs. Moreover, the draft IPC regulation documents
of both the federal EPA and the AAEPA have incorporated the essences of the CSE on
the regulation of industrial pollution at large.

In relation to policy matters on science and technology, the national industrial

science and technology policy is the important consideration in the regulation of IP. In

68. EPA and ministry of economic development and cooperation conservations strength of
Ethiopia. Vol I-V (1996) and see also supra note 43 at para 3.8 32



relation to IP regulation the theme of this policy is to promote the scientific and
technological capacities of the industries enables them to deal with their effluents
effectively.®” In this regard one of the relevant provisions of this policy is the need to
support scientific and technological activities that would result in the reduction,
elimination and reducing of industrial pollutants such as dusts, smoke, liquid and solid
wastes and noise undertaking of research on techniques that called eliminate or reduce
pollution and the promotion of methods for recycling byproducts and refuses are source
of the relevant industrial pollution problem mitigation strategies of this policy.”

In a broad spectrum this is an enabling policy relevant for the regulation of
industrial pollution through the application of BAT for the reduction of waste pollutants
and for the treatment of end of pipe waste releases from the industries.

The environmental impact assessment proclamation no. 299 of 2002 (here in after
EIA) and the commercial registration and business licensing proclamation no 67 of 1997
are also the relevant legal framework for IP regulation

In relation to IP regulation the AAEPA is the competent regional authority to
request for the conduct of EIA of any intended developmental project in the city
government. The authority is autonomous to evaluate the_z EIA study documents of the
applicant organizations and make a review and a decision on such documents. This is an
essential legal instrument of the authority to regulate industrial pollutions from the outset.
In the course of reviewing the EIA document of the intended project, the authority is
empowered to make suggestions, amendments, setting conditions or even rejecting the
intended plan on the ground that if the intended developmental activity is hazardous to
the environment.”*

In this regard according to the interview conducted with one of the senior expert

. of the authority, there is serious capacity limitation of the authority to effectively evaluate

the EIA’s of some intended activities. Lack of skilled manpower and advanced laboratory

equipments are some of the hindrances stated about for the limitations.

-

69. National science and technology policy (1994)
70. Worku Damena, Review of the existing policy, legal and institutional situation of the industry sector related to

environment (2000) pp8-10

71. FDRE “Environmental impact assessment proclamation” no. 299/2002
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Last but not least in legal framework part of this study is the commercial
registration and business licensing proclamation no 67 of 1997. The essential point of this
legislation on matters of IP regulation is its strict licensing procedure for the

consideration of environmental impacts of an intended commercial activity.”

72. FDRE “The commercial registration and licensing proclamation” no. 67/1997
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Table 4.1.

showing the comparative powers, duties and responsibilities

of the various organs stated under the various laws in relation to industrial pollution

Title of the

relevant Law

Responsible body/
Agency

Relevant powers and duties for

monitoring and compliance

Sanctions or limitations
relevant to

environmental control

Scope of power

1. FDRE
constitution

proclamation
No. 1/1995

- any government organ
relevant to environmental

protection

. considering environmental

protection as an overriding principle

in any development plan

- people are the holder of clean
and health environment as a
fundamental right 44(1)

- ltis peoples right of livelihood
(44(2)

- Is sustainable development as a

governing principle 44(3)

- Is a national policy principle and

objectives (92)

It's supreme legislative
nature obligates any
organ to consider the
environmental right of
people, the concept of
sustainability and other
environmental rights
enshrined in the
constitution and stick to

its compliance

The power
transcends in
every organ in
relation to
environmental
protection and the
right of people to
clean
environment,
Livelihood and
participation to
development
plans in relation
to their
envircnmental

interests.




| |

Investment
Proclamati

on No.

37/1996

Investment
Board
Ethiopian
Investment
Authority
Regional
investment
organs

Receive applications for
investment and ascertain that the
intended investment  activity

would not be contravening
environmental protection laws
(14( 1);

Issue investment permits(14) and
monitor the implementation of
investment projects and ensure
compliance with the terms and
conditions of the investment
permits (31(7)(8);

Issue, on behalf of the competent
bodies, trade or business

licenses, work permits and carry |

out the registration of business
organizations with respect fo
investors  holding  investment
permits(25(1);

Renewal of permit every year until
the commencement of production
or service (15(1);

Suspension or revocation of
permit (16).

There are no specific prohibitions;
Investment permit may be issued
prior to allocation of land to the
investor(36);

The next opportunity, after the
issuance of permit, that the
appropriate investment organ will
have in order to ascertain
compliance with environmental
requirements is when the
implementation of the investment
project to completed and
business license is required up on
the commencement of production
or service (14(3)).

Represent the Ministry
of Trade and Industry
and relevant Regional
Bureau for  issuing
business license and
carrying out commercial

registration for
investors as per
Proclamation No.
67/1997;

Close cooperation with
Environmental
Protection Authority or
Relevant Regional
agency in discharging
its  responsibility of
ascertaining the
consistency of
investment  proposais
with environmental
protection laws, such
as in the form of
reviewing
environmental  impact
statements (EIS) of
investment projects.
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Commercial
Registration
and Business
Licensing
Proclamation
No. 67/1997

Appropriate
Authority i.e.
Ministry of
Trade and
Industry and
the pertinent
regional
Bureau

Receive application for business
license (22);

Issue business license without
prejudice to Article 25 of the
Investment Proclamation (23);
Permit for expansion or upgrading
of existing industries...(24),
Issuing directives;

Keeping commercial
registers(12),

Inspection (35);

Suspension or cancellation of
business license (26,28);
Renewal of business license
annually (25);

Commercial registration (5,12);
Statements of the concerned
government institutions regarding
the commercial activities' health
and sanitary cecnditions,
environmental protection and
safety measures, (22);

Closure of business when the
concerned government institution
has confirmed that the business is
dangerous to public health and
safety or to the national economy
(28);

Issue temporary license which
shall be valid until the completion
of the project and the
commencement of production or
service for persons desiring to
engage in the field of industry
hotel, education, health or
agricultural development (31).

There are no specific prohibitions

of relevance;

Concerned government

institutions whose statement or

confirmation is required, or which
may conduct inspection as per

Art. 35 may include;

a) Public Health Authority ie.
the Ministry of Health or the
Health Bureau of a Regional’
state or of a city accountable
to the Federal Government
(Public Health Proclamation
No 200/2000);

b) Supervising Body (as per
Ethiopian Water Resources
Management Proclamation)
ie. the Ministry of Water
Resources or any organ
delegated by the Ministry;

c) Environmental Protection
Authority or Regional bodies
responsibly for environmental

protection (as per
Environmental Protection
Authority Establishment

Proclamation No. 9/1995 and
the draft Environmental
Proclamations).

Statements of
concerned government
institutions required
before issuing business
license (12);
Confirmation of the
dangerous nature of the
business to health,
safety or national
economy of the
concerned government
institutions is necessary
to proceed toward
closure and
cancellation of the
business license (28)
Delegation of power of
the Appropriate
Authority to the
Ethiopian  Investment
Authority or any
Regional  Investment
organ to carry out
commercial registration
and issue business
license (Article 43 of
this proclamation and
25 of the Investment
Proclamation).




Ethiopian
water
Resources
Management
Proclamation

No.197/2000 .

Supervising  body
i.e. the Ministry of
Water Resources
or any organ or
appropriate  body
delegated by the
Ministry

Determine the allocation and manner of use of water
resources (8(c)),

Prepare directives, in consultation with public bodies
concerned, in order to ensure that water resources
are not polluted and hazardous to health and the
environment (8 (f));

Cause, in consultation with the public bodies
concerned, the issuance of quality or health standards
which enables it to entertain an application for a
permit to discharge or release polluted water into
water resources (8(h));

Issue permit for the release or discharge of waste into
water resources where the proposed use of water
does not entail pollution or harmful effects on the
water resource and the environment(14); and unless
otherwise provided for in regulations to be issued for
the implementation of the proclamation(11(1)(d);
Rejecting application for permit to release or
discharge any waste, which endangers human life,
animals, plants and any living things, into water
resources unless the applicant engages himself to
treat the pollutant before it is released or discharged
(13);

Amendment, suspension or revocation of permit on
grounds to be determined by the regulations to be
issued for the implementation of the Proclamation
(16,17);

Decision on applications of grievances regarding,
among other things, the release or discharge of waste
into water resources (18).

The use of water in a

manner that entails
pollution or harmful
effects on water

resources and the
environment (14);
Releasing or discharging

waste into water
resources without permit
(14);

There seems to be

inconsistency on referring
to the object of regulation
iie. in some instances
reference is made to:

Polluted water, and in
other instances to waste,
and also to pollutant.

Consultation  with
the public bodies
concerned is a
legal requirement in
the preparation of
directives to ensure
that water
resources are not
polluted, tnd in the
formulation of
quality and health
standards for the

discharge or
release of polluted
water into water

resources (8(f) and

(h)).




5. Public Health
Proclamation
No. 200/2000

= Public Health
Authority, which
means the Ministry
of Health or the
Health Bureau of a
Regional State or

of a City
accountable to the
Federal
Government

Appointment of inspectors who shall have powers and
duties, among other things, to enter and inspect any
premise which they have sufficient reason to believe
that there exists a situation endangering public health
(6,7);

Inspection (5);

Verification of drinking water supply(10);

Authorization of a public bathing place or swimming
pool service (14);

Standardization of disposal procedure for any solid,
liquid and other wastes generated from
hospitals(12(3));

Health permit and registration requirement before
resumption and after completion of building
construction meant for public services(18(1). '

Discharge of untreated

liquid waste from
industries  into  water
bodies (19(3);

Disposal of solid, liquid or
any other waste in a
manner which
contaminates the
environment or affects
the health of society
(12(2));

The use of any machinery
or instrument  which
generates excessive
noise unless noise
reducing apparatus or
instrument is installed
(10(2);

Providing water supply
service without
authorization (10);

The prohibition on
disposal of waste (12(2)
is too general to be
adequately enforced.
Specific provisions are
required.

No specific
requirement of
consultation or
cooperation Is

mentioned in the
Proclamation.
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6. EIA,
proclamation
no.299/2002

EPA(?)

AAEPA (REA)
Ministry of Trade &
industry the
relevant  regional
bureau.

Receive EIA study

Review the study

Release the document for commentary to any
member of the public the concerned communities

There is a power to reject
the EIA study or return
back for further revision

Approve or reject
the EIA study of the
intended
development plan
in relation to its
adversarial impact
of  environmental
damage/hazard
Close cooperation
with regional EIA
agencies
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T

Envil
pollution
proclamation
No. 300/2002

EPA
AAEPA
AAWSA
MOH
MWR
MTI
Regional
agencies

EPA

Set pollution standards

Observe the compliance of

standards

Deliver the adjudicative bodies

the environmental

There are specific.
sanctions and penalties
on pollution

Has the power to deliver
a care for the adjudicative
bodies for  offences
committed

Represent the |
federal government |
in are matters n
relation to
environmental
pollution.

Close cooperation
with regional
environmental
protection agencies
observe, monitory
and take action for
the compliance of
environmental
pollution problems
in all sectors.

Source: Adopted After EPA, situational analysis of the Industry sector, vol. I. pp 37-46 (2000) (unpublished)
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CHAPTER 4: THE IMPACT OF INDUSTRIAL POLLUTION IN ADDIS ABABA

4.1 The legal and historical background of industrial development and pollution in

Ethiopia- Addis Ababa.

The historical development of manufacturing industry in Ethiopia had began in the
second half of the 1940’s related with the event of the post Ethio-Italian war. However
modern industry in real sense was emerged in the 1950’s and 1960’s aimed at the
production of basic consumer goods. The majorities of manufacturing establishments
during this time were heavily dependent on manual operation and were small-scale. The
early initiative for establishment of these manufacturing was by individuals seeking for
profits. It was only in the mid-sixties that the government initiated policies relating to
investment appear t lead the role. This initiative was accompanied by various legislations

for the promotion of industrial sector.”

The first important legal notice for the formulation of the first strategic document of the
industry sector was “the statement of policy for the encouragement of foreign capital
investment “ in the 1950. Other notable policy and legal basis pertinent to the expansion
of modern industry sectors during 1950 to 1974 decree made for the promotion of capital
investment in Ethiopia, the revised proclamation of 1964.Agricaltural and industrial

expansion proclamation No.242/1966.”

In the later history of industrial development of Ethiopia, the imperial government has
implemented three successive five-year plans of the industry sector and the fourth year
. plan ailed on the eve of the 1974 revolution. The key industrial policy strategy of
Ethiopia until the last period of dergue regime was import substitution. However, the

major difference of the durgue socialist regime was that this strategy was state-led.”

73. Admit. Z “Industrialization policy and industrial development strategy of Ethiopia™ Digest of Ethiopia National
Polices, strategies and programs” (2008) pp(241-243)
74. Ibid. p.242
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After the coming into power of the FDRE government , the key national development
strategy for the development of the industry sector in Ethiopia is the pursuance of an
agricultural-led industrialization(ADLI) as opposed to the previous regimes, the basic
aim under the guidance of ADLI is the belief of the government that priority given to
agriculture in the short and medium term will guarantee an open market for the products
of manufacturing products and a continuous supply of food and raw materials to the

industry sector. Nevertheless, the ultimate goal of this strategy is industrialization.”

4.1.1 Industrial establishment in Addis Ababa
The historical development of modern industrial establishment I Addis Ababa went back
to the 19" century. The significant event among factors that had contributed
For the establishment of modern industries in Addis Ababa city was the installation of the
ethio-Djibouti railways and the increasing entry of expatriates from |Armenia, Greece
ltaly and India. The trend of the late industrial establishment was drawn on the
production of consumer goods and building construction materials while this was the
time for the introduction of western made modernization to Ethiopia during the reign of
Menelik 1I.There was a high demand for consumer goods and construction materials in
Addis Ababa.”’

The fact that Addis Ababa is the capital city of Ethiopia and a center for technology and
industrial diffusion to the rest of the regions, it has relatively long historical backgrounds
for the establishment of modern industries than other urban centers in Ethiopia. More
over the rise of such industrial establishment in this city is also attributed by the fact that
the city had better infrastructural and power access necessary for industrial production
than the reset of urban center in the country. For this and other socio-political reasons the
majority of manufacturing establishments were mainly concentrated in Addis Ababa.

‘ According to a survey conducted by CSA, the distribution of industries by regional states
in the year 2005/06, more than half (54.26%) of the total large and medium scale
manufacturing establishments of the country are concentrated in Addis Ababa city
administration. On the other hand from the major industrial group categories in Addis
Ababa, manufacturing of food and beverages with 10.37% took the highest number of

industrial establishments.

76.id. P.242 .
77. Supra not 3.p.6 43



On the other hand, manufacture of tobacco products which is only one factory holds the

least rank in number of establishments by industrial groups.”™

According to an inventory of industries and service providing institution found in Addis
Ababa which was under taken by EPA in 2007,about 41 of the industries in the city were
registered as leather and tanning industries , 378 as health care industries,110 as food and
beverage 35 chemicals , 98 plastics , 504 automotive and electronics and 104 as printing
enterprise. From the perspective of industrial pollution in the city, the major pollution
source industries such as tanneries,textiles,beverages,paints and garages are located along
the banks of little Akaki river disposing their waste effluents in to the river without any

treatment.””

By the same study , out of the total industries in Addis Ababa 45% are located at 50
lﬁetex's distance from the river bank of little Akaki river. But, by the same source

only18% of these industries are found in an area that is designated as industrial zone.

4.2 Environmental impacts

The concept “Environmental Pollution” is across-cutting issue.®’ It transcends to the
policy and strategy objectives of the various developxﬁental sectors of the national
economy. The focus for the study of environmental impacts of industrial pollution is
therefore must not be necessarily confined only to the environmental sector but must also
encompass all of the significant policy ,legal ,technical , economic and social

implications and impacts into other sectors.

78. CSA, The distribution of industries by regional states (2005/2006), CSA, Addis Ababa survey. P.8.
79. EPA Inventory of industries and service providing institutions in Addis Ababa (unpublished) p.12
80. Ibid
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However, for the sake of simplicity, the discussion under this heading is confined solely
to the major impacts of industrial pollutions on environment. On the other hand
environmental impacts of industries hold the consideration of a number of variables in
the biosphere such as flora and fauna, geology and soils ,ground and surface water, air
quality and climate, public health ,landscape and visual amenity, noise and vibration,
transport, social and economic ,land use and heritage , accidental ,landfill, gas and

residual impacts.81

Nevertheless, an assessment of industrial pollution on the water bodies, human health
fauna and flora is suffice in this study to highlight the major environmental impacts of the

industry sector.
4.2.1. Impacts on Water Bodies

There is no so far a comprehensive study about the overall impacts of industrial pollution
in Addis Ababa today. However based on some case studies (like the case of Akaki river)
one can infer how the state of the problem of industrial pollution is almost on the state of

appalling to the socio-economic and health environment of the city.

Under the background part of this study, we have said that according to some studies
about 90% of industries in Addis Ababa are discharging their effluents in to the nearby
streams ,rivers and open lands without any sort of treatments 8 for instances according to
a study made by waste water facilities master plan project (1992-1994) 56 factories
(80%) from out of the 70 factories taken in the survey were found to dump their effluents

into the nearl by water courses and streams wit out any form of treatments.*

Similarly according to the study conducted by WHO and UNICEF in the Akaki river, the
pollution of water from solid and liquid wastes of the various sources of the industry
sector has already brought negative impacts on socio-economic and environmental

conditions of people living in the nearby area of the river.

81. CSA, Survey of the industry sector (2008) CSA, Addis Ababa, p.8
82. Supra note. p-14
833&”?;\ note at 52, ibid



Likewise the study conducted by EPA on the kinds of industrial generates wastes and the
proportion of factories with treatment plan for the year 1997 have confirmed the same
fact of industrialfﬁ%;fﬂuent on the urban water courses and streams .For example from the
figures under the following table, out of the 40 industries accessed for the

Questionnaires, only 3 factories (nearly 8%) have confirmed to have any form of

treatment plant.

Table 1.1 number of factories in Addis Ababa with treatment plants

Factory No. of No. of With
Sub- factories factories treatment
Sector with plant
pollution
of
Richard Replied Air Land Water -
Tanneries | 9 7 .
& Leather
Products
Chemicals | 10 1 1 5 7 1
Textile 9 T 2 4 Vj 1
Metal 8 2 2 4 7 -
Non-metal | 2 4 2 - - -
Beverage |7 4 1 1 4 -
Food 3 | 1 2 3 -
Abattoir 1 1 1 1 1 -
Hospital |2 1 - 1 - 1 1
1 1 - 1 M 1
Total 54 40 10 33 23 3

( source:- Compiled from data made available by EPA (201)
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From the water pollution study made on the upper Awash river Basin in 1974 ,the quality
of water abruptly declined to worsen when the stream entered in Addis Ababa than it is
outside this urban center. The contamination was vividly evidenced from the typical raw

domestic sewerage of the various industrial effluents in to this river.**

From this and other facts it is possible to say that the industrial wastes in Addis Ababa
are sufficient to render the urban streams and rivers unacceptable for its desired usage
and therefore is said to be polluted. Moreover on specific studies made on the major
rivers of Addis Ababa such as Akaki and kebena rivers and Aba Samuel dam have
confirmed that the content of specific pollutant or pollutants in these water bodies is

beyond the trash hold level of waste to be tolerant.*

As to the pollution load of these receiving water bodies , a study made by the Addis
Ababa water and sewerage authority has confirmed that industrial effluents are found to
be the first and major causes of sever pollution problems for Addis Ababa urban streams
and lake Aba Samuel both in quantity and quality .The major forms of pollutants
consequently from the industrial waste discharges in Adddis Ababa are inorganic salts,
Acids, Alkalin ,organic pollutants, suspended solids, floating solids and liquids, Heated

8
water ,color and foam.%¢

84, ibid.
85. Id. Pp.15-17
86. AWSA waste water facilities master plan (1994) project study. P.18
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Tablel-2 summery of impact caused by pollutants category on receiving water bodies

Category ‘Sources .| Major Impacts
1. Inorganic Salts . Industrial waste At causes water to be hard
. Natural so that the water is
undesirable for in tended
use.

Hard water affects the
dyeing in the textile
industry, barring in the beer
industry. Poor quality of
industry
Products.

2.Acids and /or Alkalis | -chemical and  related | -High concentration of
industries sulpheric acids
-causes eye irritation to
-harmful to health so that
swimming in this water
body is difficult.
-Damage on aquatic life.
3.0rganic - dairies -Exhaust  the  oxygen
Pollutions Breweries preserve | resources of rivers and
3.1 sugars manufacture, glucose and | creates un pleasant tests
3.2 starch sugar beet factories | odious and general septic
3.3 proteins chocolate  and sweet | - reduce aquatic life
| industries Sevier damage to
- Food  processing,

textile, ware paper
manufacture

- Food processing
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3.4 fat,oils and greases
3.5 hydrocarbons
3.6

chlorinated  hydro

carbon

Daires tanneries houses

Textile oil
refineries,
engineering works,
wool weaving
Petrol chemical &
synthetic rubber
factories
Water from
manufacture of
chemicals including
Solgents &

pesticides

3.Suspended solid settle
to the bottom or the
banks

Different industries

-oxygen depleting

- Fatal to the life of fish

- bad odors

- sludge creates un dignity
and idioms and reduce flee
recreational purpose of the
river

-increases the turbidity of
the water courses (b/s of

solids)

4.Floating solids and - Different - Make the river
liquids Industries unsightly
- Obstruct passage of
light though the
water
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- Retard fungous

5.Heated water

- Different industries

-due to warmness, of holds
less dissolved oxygen that
limits through the water

- Less oxygen is available
for  natural  biological
degradation of ay organic
pollution

discharge into

there warm water

6Color

- Compounds present in
waste water absorb certain
wave lengths of light and
reflect the remainder .

-color interference with
transmission of sun light
into the river over therefore
cessions photosynthetic

action

7Foam

-textile mills and
-pulp and paper mills

- chemical plants

- entails in desirable
appearance for the reviving

river

Source: Adopted from M.A Mohammed (2002) Laugh university it is also adopted from,

.WHO, 2000 and smith 2001.
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From the above summery table of the major categories of pollutants from the various
sources of industrial activities in Addis Ababa, we can infer that the impacts of industrial

pollutants encompass almost all components of the environment.

Due to the varied nature of pollutants from the Sougce, almost all forms of the
environment such as water air soil and forms of life including that of plant and animal are
under the threat of IP in the city

Hence, from the fore going discussion above ,it is possible to conclude that there is a
significant amount of industrial pollution that affects the quality of life of all forms of the
environment in the out streams and rivers in Addis Ababa. However, the degree of
contribution for industrial pollution among the industries varies to their structures of
manufacturing .Accordingly the significant amount of waste effluents entering to the
water bodies of the major streams of the city with the highest contribution for IP are

from Tannery food and textile industries. '

4.2.2 Impacts on Human Health

The state of industries population in Addis Ababa is intensified by the generation of
hazardous gas emissions from some heavy chemical plastic and related categories of the
industries in the city. According to the World Bank source, the amount of carbon dioxide
emissions from these industries reaches 0.06 metric tons per capital. This amount of
coupled with a half to three times gas emissions from urban transport is significant
enough to cause a great health hazards and casualties. This is because some of the emitted
gaseous substances such as lead, nitrogen and sulpher oxide are fatal to human
life. *®¥Polluted waters from industrial west effluents and contaminated with chemicals is

not suitable for domestic use. It is a direct threat to human health and life.

87. Supra note(3. p.17
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For example, Accounting to a study made by WHO and UNICEF on the impact of water
pollution of the Akaki river, all people consuming the Akaki River water are believed the
affected by pathogens. As a result, people around this river are commonly exposed for
gastro intestinal disorders, diaharea, abdominal pain and respiratory health problems such
as asthma, cough, wounds, Lesions, rashes on their skin o

Other health related problems like ascaries and trachoma are also prevalent in this river
basin environment. As a result of this health problem even the school attendance and
educational performance of children of school age in this area is limited.”

Moreover, other than human health problems the discharges of some toxic substance in to
the nearly river water are causing also seniors health hazard on the livestock’s of the river
basin inhabitants. Accordingly, the rate of animal death causality along the major river
basins of A.A. (esp, calyes) is found to be 50% as high as the case of the nearby village
areas.”’

Furthermore, According to the same study the water body of the major industries waste
recipient rivers is found to be inconvenient ground for fish breeding. The main reason for
this effect is the presence of high pollutant induced turbidity of the water body. The water
body of the rivers is also full of plastic pieces and hog concentration of phosphorus. Asa
result, the former usually causes intestinal illness to animals where as the later resulted
high eutrification (i.e.where there is the growth of algae and weeds created than other

. . 92
relevant marine plant species).

4.2.2 Impacts on other environmental media

Though varied in intensity, the adverse effect of population reaches to the entire members
of the ecosystem. The degree of such environmental impact méy vary to the extent of the
extinction of some species on earth while to a lesser extent of influence to certain tolerant
rspecies of both fauna and flora.

The following table shows the appealing picture of environmental pollution implication

to the entire community of the ecosystem.

88. EPA, National industrial environmental policy and strateg (2001) (draft, unpublished) p.8
89. EPA Ethiopia, environment out look (2007) EPA, Addis Ababa, p.85

90. ibid. '

91. ibid.

92. ibid.

93. Supra note 4. p.22
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Table 1.3 Environmental implications of the discharge of sewage and industrial effluents.

Factor Principal Potential Ecological | Mitigation Measure
environment Effect | Consequence
Degradable Organic Matter Reduction in | Elimination of | Pre-treatment ensure
. High dissolved  oxygen | sensitive spices, | adequate dilution
Biochemical concentration increase in  some
Oxygen tolerant species,
Demand change in
(BID) community structure

Cause by bacterial
Breakdown of organic

matter

2.Partical biodegradation on

of protections and other

nitrogenous mater

Elevated ammonia
concentrations
increased nitrite and

nitrate levels

Elimination of
intolerant  species,
reduction in

sensitive species

Improved treatment
to ensure complete

nitrification

causing change in
community

compositions

3. Release of suspended solid | Increased turbidity | Reduce Ensure adequate
matter and reduce of light | photosynthesis  of | dilution
penetration submerged pants
4. Deposition of organic | Release of methane | Loss of species Discharge  where
sledges in slower water and hydrogen as velocity .adequate to
sulphide matter prevented
decomposes deposition
Other poisons Change in water | Water directly and | Increase dilution
1. Presence of poisonous | quality acutely toxic to
substances some organisms

Source: M.A.M Mohammed (2002) after it is adapted from Haslam, 1995 P.23
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From table above table we can understand that as a result of varied form and factors of
pollution, the negative impacts of industries pollution transcends to the various ecological
variables of the urban environment in Addis Ababa. For instance the presence of high
degradable organ matters in the polluted water bodies of the rivers strongly damages the
life and structure of some intolerant plant and insect species.

Form the table above, there are numerous industrial waste effluent induced agents of
environmental pollution that are harming the fauna and flora species of the water
resources and disturbed the overall ecological system of such environmental media
negatively. For instance, among the stated factors of water pollutants, the Degradable
organic matters released from some industrial wastes pollutants, the Degradable organic
matters release from some industrial wastes effects the biological oxygen Demand (BOD)
of the water body. This is to say that high BOSD is caused by organic water pollutants
that are oxidized by actually occurring micro-organisms. This biological oxygen demand
removes dissolved oxygen from the water and can seriously damage some valuable
riverine species which have adapted to the previous dissolved oxygen level. Low level of
dissolved oxygen may enable disease causing pathogens to survive level. Low level of
dissolved oxygen may enable disease causing pathologies to survive longer in water. On
the other hand the release of suspended solids from some industrial wastes as a polluting
factors stated under No 3 of the table above causes environmental damage. These are
small particles of non-organic non-toxic solids suspended in waste water and will settle
as sludge blankets in clan-water areas of streams and lakes. This can suffocate plant life
and purifying microorganisms. The table also has indicated that there are differences
mitigating measure of such environmental damage varied up o the nature of the pollutant
factors. **

Therefore in order to effetely manage the negative impacts of industrial pollution in
:A.ddis Ababa, there must be an adoption of legal regulation that sets specific restrictions
on discharging industrial releases, provide various enabling measures to reduce pollution,
and clear compliance and enforcement mechanisms with details on the type of offences

and penalties for the offenders.

94, Islam Faisal, Industrial pollution in Bangladesh (2004) (unpublished) —hup.w.w.word bank
(ssen jan 8. 2008) p.4

54



-

CHAPTER 5;
LEGAL AND INSTITUTIONAL PROBLEMS IN THE REGULATION OF IP

5.1 Review of the Draft IPPC regulations.
As it is stated in the very outset of this study, there are no so far enacted industrial
pollution regulations both at the federal and regional levels. Nevertheless, there are two
draft industrial pollution regulations such as the federal draft for “industrial pollution
preventions and control”(here in after IPPC)prepared by EPA and the second is the Addis
Ababa city government “ industrial pollution prevention and control regulation” (here in
after AAIPPC)prepared by the AAEPA at regional level.
5. 1.2 The Federal IPPC draft regulation
From the analysis made on the background of this docume;lt, the preparation of IPPC had
been started as one of the UNIDO/ESID project together with the federal EPA. After its
final deliberation as a draft IPPC regulation by the federal EPA, it has undergone through
a number of workshops, assessment of consultants and comments and suggestion at a
national level.
According to the background information extracted from a number of papers and reports
made for its drafting process, the content of IPPC draft among many other inputs have
considered the following important issues. |

» Consistency with the relevant laws and regulations in place or to be issued by

EPA.
e Consistency with the existing policy and legislative frameworks which are
relevant for industrial pollution regulation.

e In corporation of emerging principles values and available techniques for the

management of industrial pollution.”

95.Comments from the concerned government organs of both at the federal and regional level, industry representatives

(public and private), NGO’S and individual experts and consultants in the field of environment.
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5.1.2.1 Analysis on the structure and substances
Structurally the draft IPPC is organized in to the following seven parts:
1. Introduction
Obligation to prevent and reduce environmental damages

Requirements to prevent and reduce industrial pollution.

2
3
4. Restrictions on discharging industrial releases
5. Enabling measures to prevent or reduce industrial pollution
6. Compliance and enforcement procedures and :
7. Offences and penalties.
According to its provision the scope of application for this regulation is limited to only
the most polluting industries that shall be subsequently classified by the EPA. **In other
words this regulation is applicable on certain industrial release which is considered as a

threat to the environment where that it attains over a certain standard level of emission.

According to this document, such approach in the scope of application where it is
confined only to the most polluting industries is believed to be practical, cost effective

and predictable to the Ethiopian context.

Under the obligation to prevent and reduce environmental damages part of its provision,
the regulation obligates industries to use the best available technologies (BAT) or when
not practicable reduce the generation and discharge of industrial release. According to
this regulation the use of the pollution regulating technologies or BAT has become a key
provision in providing the basis for emissions limit values designated to prevent and
where that is not possible to reduce industrial releases below the settled standard and its
impact on the environment. In line with its provision for the adoption of BAT, the
. regulation also requires EPA to prepare further guidelines on the application of BAT for

each category of industry subject to future amendments.” -

96. EPA, (draft) “industrial pollution prevention and control” regulation (2005)EPA, arts (3,3,2)

97.1d. Arts (8.1,8.2)
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Next to the above preventive and pollution reduction obligatory provisions of the draft
IPPC are the provisions for setting standards and permits of industrial releases. **In
conformity with environmental pollution control proclamation No 300 of 2002, the
regulation provides for the setting of industrial emission standards by EPA. Accordingly
the mandate to prepare the draft standard to be attached as schedule of this document and
which is subject to future amendments is given to the federal EPA.” However, by virtue
of their respective power given under art 6.4 of environmental pollution control
proclamation No 300 of 2002, regional states can have also more stringent emission
standards than the federal standards of this regulation whenever it deems it necessary to
their regional specific conditions of the environment.

Industrial release permits as under the provision of this regulation are one of the key
industrial pollution prevention and control mechanisms. Accordingly, those industries
which are going to be classified by EPA as the most polluting industries and subject to
this regulation are required to get industrial release permit from EPA/ REA before

commencing their operations.100

According to art.2.12 of the EPC proclamation
provisions for responsibilities on environmental protection, the power to issue permits is
given both to the federal EPA and REA in accordance with their respective area. In this
respect, the regulation sets also an obligation up on both the federal EPA/REA to consult

with the competent government agencies before the issuance of emission permits.'®!

98.1d. Arts (10,11)

99.1d. Arts (10,2)

100 .1d. Art(15): see also that the provision further stated different conditions for the application for the
application of this regulation in relation to the issuance of permission to the newly establishing
industries and the existing ones (for existing industries the emission permit is asked up on
negotiated agreements)

101.1d. Art (112)
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From the above approach of the draft for permitting procedure ,we can construed that the
only competent institutions for the issuance of emission permits are the federal EPA and
the REAs in their respective areas .Despite the presence of other sect oral institutions
under whom falls the mandate of controlling or inspecting of a certain media of the
environment ,the denial of issuing industrial permit by separate competent government
agencies other than this environmental agencies would avoid the fragmentation of
regulations and minimizes the cost for the management of different environmental
pollution media (like water, air, soil etc).

Second to this is that the designation of the power for issuing permit to release in to the
various media of pollution to only such specific institution under integrated approach
would enable the regulatory body to follow a comprehensive approach in the enforcement
of industrial pollution regulations. Moreover, since the main concern of the federal EPA
and the respective REA is environmental sustain ability; these institutions are believed to
be environmentally more sensitive in the issuance of permi.ts than other sect oral agencies
whose concern is mainly of the development of resources in the area of their prior
designations than protecting the environment. Furthermore, the fact that such an
integrated approach of environmental management requires the application of preventive
measures such as cleaner production methods and BAT, the establishment of an
independent institutions responsible solely for environmental management measures is
preferable than the sect oral agencies. .

In relation to the conflict of interest between EPA and other sect oral organs over the
power to permit for waste releases ,inspecting, protecting and other related matters of IP
regulation for certain environmental media, the overlapping power between EPA and the
Ministry of water resource to set standards and the power_to permit discharge or release
on water bodies is the best example.'” In this situation, what if the ministry of water
resources by virtue of its power under art 11 of proclamation No. 197of 2000 also
opposes the permitting power of EPA invoking to its legal mandate to issue permits for

industrial releases in to water bodies.'®*

102.id
103.id.arts(12-16)
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In this regard, the designation of the ultimate power on the above issues of environmental
regulation only to the respective competent environmental organ is therefore an important
contribution of this draft IPPC-regulation.

The draft IPPC has also provided detail procedures of industrial release permits. Among
the list of requirements and procedures, the requirement for the announcement of the
intent of application through different media would give an opportunity for the people to
exercise their right to be heard on environmental mattérs of planned developmental
activities from the outset (i.e., during the application process). This is the constitutional
right of the people enshrined under the 1995 FDRE constitution and the prominent public
participation area of the draft regulation .Furthermore, on one of its relevant provisions of
the draft IPPC that is the power to review and decide up on permission applications, is
given to the respective inspectors of the EPA. Nevertheless the ultimate power to permit
or refuse permits rests up on the heads of the appropriate environmental organs of
EPA/REA.

With regards to the right of people in the industrial pollution regulation, the draft further
requires the issuance of a procedure by the appropriate environmental authority for public
comments against industries even that have been granted permits, '

The appeal procedure of grievances is one of the essential areas of the draft for further
discussion. The draft document in one of its provision has provided two levels of
procedures for any aggrieved applicant or third party who is not satisfied by the decision
of the appropriate environmental authority in connection with his/her application for a
permit or any other cases brought before the authority for its decision. Accordingly the
first level of appeal is given to the review of heads. It has also provided the second level
of appeal by the same applicant to have recourse to an “environmental tribunal” which
cognizant to the need for the consideration of the technical nature of administering
ienvironmental matters, is supposed to be, established by the subsequent law as the final

decision maker.'®

104.id.art.(30)
105.ibid

oy



-

According to the justification for the need for the setting of environmental tribunals given
by the background analysis of the drafters, the administration of environmental matters,
in addition to the legal knowledge, requires knowledge of technical issues in the field of
environmental protection. Therefore, according to the drafters, disputes over
environmental issues must be directed to the “environmental tribunal’® consisting of
independent and professional experts than ordinary courts. According to their further
justification, they believe that such tribunal will also minimize the long adjournment that
would have been taken by the ordinary courts for rendering final decisions over
environmental cases brought before it. In other words, they believe that the fact that the
tribunal members are expected to have an expertise knowledge in the field, setting of
special environmental tribunal shall bring about speedy trial.

However, this provision of the draft IPPC that is opting for the establishment of special
adjudicating body on environmental matters shall constitute further debate on the overall
legal systems of the country. The fact that, the 1995 FDRE constitution prohibits the
establishment of special tribunals other than the ordinary court systems, the issue may

raise a debate whether such proposal contravene the constitution or not.

In relation to the enabling measures, the draft [PPC Under part five has introduced
different incentive methods and systems that can prevent, reduce or recycle industrial
wastes and the need for the establishment and administration of environmental fund by
EPA. Nevertheless, in relation to the later point, the draft document is silent about the
sources for such fund. :

In relation to the source for the suggested environmental fund, the incorporation of the
principle of “polluters pays’” by the draft document would contribute a lot. This is
because those industries who are sustaining industrial pollution are supposed to pay the
cost to recover the environment that they have damaged due to the release of industrial
waste discharges over the standards set .The payment from such source is to be accounted
for‘&&the would be established environmental fund. However, the otherwise argument of
this question can also be that given the context for the need of high industrialization in
Ethiopia, the application of such principle may not get strong political support and will

from the government side.
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Last but not least important point on the draft proclamation is the provision of transitional
period and negotiated compliance agreement mechanisms for the existing industries. This
is a differential treatment mechanism that enables the existing industries to comply with
the applicable standards and for the adoption of best available technologies and other
requirements provided in the regulations. This provides.wide opportunity for the full
enforcement of the regulation objectives.
5.2 Review of the Addis Ababa Draft IPPC Regulation

5.2.1Structure and Substance
AAIPPC draft regulation is divided in to eight parts. These are; the general provisions
mainly for the definition of terms and the scope of application (part one): obligation to
prevent environmental damage (part two): conditions to prevent/reduce pollution (part
three): to prevent /reduce pollution (part four and five): compliance and enforcement
(part six): offences and penalties (part seven) and miscellaneous provisions (part eight).
For the sake of simplicity the analysis on this draft document is organized based on the
major legal issues of the regulation. Accordingly, the following issues of the provision
are the themes selected for discussion: scope of application, adoption of best available
techniques (BAT), standards, Permitting procedures, incentives and funds, inspection and
transitional provision for the existing industries. -

1.Scope of Application:- Like the federal EPAPPCI draft regulation the intention of
the AAIPPC draft regulation scope of application seems to be limited on the most
polluted industries for which whose detail shall be determined by the consequent detail
classification of the AAEPA. From the present draft provision on this part, the scope of
application of the regulation encompasses any industries in the administration. However
the drafts man skill of this provision doesn’t show the clear intention of the scope like
that of the federal EPA draft. Nevertheless, it has also provided the need for subsequent
‘?cclusionary provisions of some industries from its scope of application.'”’
In consistence with the exclusive power of regional agencies (i.e. to set more stringent
standards), the scope of application of the APPC draft seems wider than the federal
scope. This can be seen through the reading of some of its strict provisions for the scope

of application .For example in relation to the enforcements of pollution reduction or

106.AAEPA,Draft industrial pollution regulation and standards ,(2004)AddisAbaba

107. id. 61



prevention measures , the regulation in its strict sense says that’’ the scope of the

application of this regulation shall be on all types of vehicles found within the city

council’’.

2. Adoption of best available techniques (BAT):-In accordance with the federal EPA
draft IPPC relevant provision about the application of BAT, the AAPPC has also
provided a provision that imposes an obligation for the application of BAT on the
industries in Addis Ababa. Similarly, it also stipulates the need for the preparation of
guidelines for each category of the industry subject to f:uture amendment as it deems
necessary by the authority.'%

3. The need for standards provision: the AAPPCC draft document under its relevant
provision has also provided the need for setting standards and the enforcement of its
compliance to industrial discharges and emissions into air, water and lands by the
authority.

4. Permitting Provisions: The AAIPPC regulation has also adopted an integrated
pollution prevention and control approach similar to that of the federal EPA draft IPPC
regulation. Accordingly, it has claimed that permitting for industrial releases is the power
of the authority. To comply with this mandate, the draft imposes an obligation up any
other competent regional agencies to cooperate the authority in the process of preparation
and issuance of the permit. The authority in this regulation. has also set that the period for
any permitting licenses shall not exceed to a maximum of five years. '%

More over to comply with its obligation for public participation the regulation has also
provided mandatory provision for any applicant to notify the public about the intended
development projects prior to the issuance permission through different Media.

5. Appeal Procedures: The AAPPC document has also provided the appeal procedures for
‘the aggrieved applicant or third party. Accordingly, it has provided two tired procedures
of which the first level of appeal is for the head of the regional environmental authority
(AAEPA). Whereas, if the said applicant is not satisfied with the decision of the head,
He/she will have at second level of procedure the option to have resource to the regional

environmental council which will be established by law in the feature within the period

108. id.
109.id,
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not exceeding to 30 days. By comparison, unlike to the federal draft, the ultimate power
to decide on environmental issue in Addis Ababa is given to the environmental council
than the proposed environmental tribunal of IPPC.'"°

5.3The AAEPA Draft IP standards (Herein after IPSR)

In accordance with the provisions of the federal EPC proclamation no. 300 of 2002, the
AAPPC regulation No. 25 of 2007 and the draft AAIPPC regulation, the AAEPA has
prepared a draft industrial discharges and emission standard for the various media of the

environments.

According to the background information on this draft standard, the final deliberation of
this work is made by a team of professionals drawn from the various institutions and
sectors organized under the responsibility of the Authority. The team has confirmed that
the basic source of this work is based on the analysis of the federal EPA draft IPPC
regulation.

In the course of adapting the Federal IPPC regulations into its work, the committee has
also mentioned that in accordance with art 6 (4) of the EPC proclamation it has
considered the possibility of setting more stringent environmental standards than those
determined at the Federal level. Nonetheless, this is made possible on the ground of
compatibility to the specific situations of Addis Ababa. In addition to this, it has also
confirmed that in the course of accomplishing its work, the committee has applied some
more scientific tools, gathered and analyzed relevant data in relation to industrial

discharges and releases in Addis Ababa.

_Furthermore, the basic environmental principles of the EPC proclamation No. 300 of
.' 2002 have also been incorporated in the preparation of standards. Accordingly, the
“precautionary principles” and the “polluter pays principle” of this policy have been
considered in the setting of IP prevention/reducing standard ,They were the main guiding

Principles in the setting of appropriate industrial discharges and emission standards.

110. id.
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On the other hand, according to the same source, there were also some constraints with
regard to the availability of information on the on the impacts of IP in Addis Ababa that
is essential for the setting of standards of this draft documents . In relation to the later,
the committee has forwarded the following reasons as the main factors that are attributing
for the problem, these are:

i) Absence of environmental quality data and information system

ii) Lack of proper laboratories infrastructure.
iii) Shortage of required expertise.''!

In relation to the challenges to the enforcement of IPSR, the draft document has provided a
transitional solution to combat the problem of setting the standards up on the existing industries.
Accordingly, the 5 years time framework is given to bring about the pollution standards of old
industries compatible to that of the proposed standards of the IPSR. More over the mode of

solutions proposed by the draft IPSR upon industries are;
a) High technical solution scenarios, for those industries which have convincingly
indicators for the convenience of the IPSR
b) Negotiation plus agreed time framework, for those industries which may not be
capable of fulfilling the IPSR
¢) Implement program for those industries which excéed the standards as indicted in
the [PSR'"?

As a conclusive remark on this work, despite the fact that evaluating the contents of the
draft standards requires a technical skill in the field, based on the above analysis on the
background information of this draft, it is possible to conclude that the authority has
made a valuable contribution with detail analysis on both the state of industrial pollution
in Addis Ababa and contents of the draft IPPC regulation and standards of the federal
- EPA. In this regard, the efforts made by the committee for the application of scientific
| tools and the use of relevant data by the concerned professionals of the team are a very

remarkable work

111, id.
112.id,
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However, the disguising phenomena with regards to the enforcement of this draft
document are the slack behind the enactment of this document by the concerned city
government. In this regard, according to the interview conducted with legal section head
of the AAEPA, the failure towards the enactment of these draft standards is basically
attributable to the top management of the authority. According to the interview conducted
with the legal section representative of the AAEPA, since the authority had been busy in
the work of organizational restructure under the guiding policy of BPR, the enactment of

this document didn’t get much attention. o

5.4 Evaluative account on the draft/endorsed regulations

While this thesis was getting its final print [ have made a final visit to the federal EPA
authorities to verify the update information on matters under the coverage of my research.
Hence, I have known about the endorsement of the federal EPA industrial pollution and
prevention regulation enacted as “Industrial pollution prevention council of ministers
regulation no.-- /2008”( here in after IPRR). Though the endorsement of such regulation
is well come to the field of my study, at this final step of my work, | have been forced to
look back for some possible evaluative remarks up on it in light with the key legal
provisions of the draft document that was prepared by EPA and the evolving concepts in

the field of environmental protection.

As it attached with an appendix of this thesis, the entire content of the newly endorsed
IPPR is organized under 15 major articles. Though the content of the latter doesn’t vary
much from the proposals of the draft IPPC, it is more precise as compared to the 40
articles of the draft which has served as a parent material for the final deliberation of this

regulation.

113. Interview conducted with the capital A.A EPA legal section head July 1, 2009
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The scope of application of the IPRR is confined to these factories listed in a directive
issued under these regulations or who has been notified by the competent environmental

organ to take an appropriate measures to prevent/ reduce IP even though are not in the

category for strict observance. .

In comparison with the contents of the draft IPPC, the endorsed document is silent about
listing the specific measures under the provision of the obligation to take appropriate IP
preventive or reduction measures. In this regard, the draft IPPC has mentioned the need
for the adoption and use of BAT, conducting internal environmental management system
and other specific provisions for the obligation to take appropriate IP prevention or
reduction measures. From this approach it seems that the provisions of the IPPR for the
obligation towards the application of specific IP prevention reduction measure are more

line ant than the same provision of its draft documents.

On the other hand, unlike the draft IPPC, the strategy- of IPPR for IP measures is
manifested over its provision for licensing. Under art 6 of its licensing procedure, the
respective competent environmental organ is responsible for licensing and is also under
obligation to verify whether a certain factory’s affluent is pollutant or is within the limit

of the standards before its issuance of a license.

By virtue the duty and responsibility legislations of the various sector organs, the power
to issue environmental permits in addition to EPA or the REA is given also to some
ministries in their respective area of competence. In relation to this situation, as it is
discussed under one of the topics above in this study ,there had been a conflict of interest
_between the competent environmental organs and other organs over the issue of where
the ultimate power for environmental permits shall rest. In this respect, the new endorsed
[PRR unlike to its draft IPPC did not provided a solution for this problem. It is therefore

still remain to be a legal gap towards the enforcement of IP regulations.
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On another point of comparison, the appeal procedures for environmental grievances
under the new endorsed IPRR are quite different from the intended procedures of the
same issue under the draft IPPC. According to the intention of the later draft in
consideration of the need to have environmental skills that are to be essential for passing
decisions over issues of the environment, it has proposed for the formation of an
environmental tribunal than ordinary courts. However, the endorsed IPPR did not
stipulate anything about the ultimate power of decision for public grievance aroused
against the decision of the head of the competent environmental organs.

On the other hand ,ccording to the interview conducted with one of the AAEPA senior
expert and coordinator for environmental awareness and inspection, in spite of the
absence of detail enacted legal enforcement instruments such as IP standards and IPPC
regulations, the authority is currently working on pollution awareness and prevention or
reduction issues with the industries. In this regard, since the main source of IP problems
are mainly attached with the old industries of which did not pass under EIA process in the
time of their establishment, the authority is working to introduce tools of improvements
in their production process and waste discharges through awareness and negotiation
process. In this respectsome old industries of the city government have started to make
environmental audits, environmental management system on voluntary bases. The same
sources have also confirmed that the authority is conducting continues monitoring and

evaluation work to some of the major pollution industries through negotiations.

Moreover according to the interviewee, the main technical problems in relation to IP
problems of industries in Addis Ababa are the inefficiency in processing of raw materials
in industrial production system. As a result of this, most industries of especially the old
ﬂones, do not recycle or reuse the byproducts of the raw materials inputs. According to

him this is one of the sources of IP problem.
Last but not list is the issue over the provisions of environmental incentive and the need

for securing enviromental clearance funds. Though the-draft document has provided

relevant provisions for industrial pollution prevention/reduction incentive mechanism
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including the establishment of an environmental fund, the endorsed regulation didn’t
mention anything about it. In relation to this, though it was not possible to confirm from
the mouth of the hourse(i.e. council of ministers)from the information that I have got
from some concerned staff of the authority informally, the legislative intent or reason of
the council of minister’s for looking over of this issue is for the sake of avoiding
fragmented systems of incentives into the various sectors. However, this may entail slack

on the enforcement of local industrial pollution regulations.

5.5 Legal and institutional gaps

As thoroughly discussed under chapter 3 of this paper, there is sufficient but broad legal
framework for the regulation of environmental problems at large. Accordingly, in line
with the general duties and responsibilities entrusted with them, thefederal environmental
protection authority and the respective regional environmental organs are undertaking

various activities on matters of environmental protection.

It is also encouraging that currently there are different national as well as regional
environmental related legislations for tlﬁe various sector ministries and competent
environmental organs of the country. The presence of these enactments enhances the
environmental protection work of both federal and regional mandates. The task of the
authority and the respective regional agencies is also being enhanced by the issuance of
further legislation in other fields related to environmental protection in some ways..
Among these national legislations are namely the EPA establishing proclamation no. 295
of 2002, the environmental impact assessment proclamation No. 300 of 2002 (EPC) and
the regional enactments followed this legislation. These are more specific and relevant
legal framework for environmental pollution management in general and are also the
profound legal basis for the regulation of environmental pollution from the sector
industrial pollution prevention and controlling perspective.

However, despite the presence of the general policies and legal framework for
environmental protection, there is not yet enacted sector specific environmental pollution
regulation such as “industrial pollution prevention and control regulation” in Ethiopia and
mainly of Addis Ababa. Whereas Addis Ababa is the center of major industrial

establishments and also a center of threat of pollution from industrial discharges and
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emission sources ,the adversarial impacts of indusrial pollution attributed to the absence
of specific regulations essential for the enforcement of local standards and various IP
prevention and reduction measures is a disguising phenomena |
The absence of specific rules and regulation for setting standards, permitting
requirements, discharge limits, clearly defined offenses and penalties to the offenders and
lack of effective judicial enforcement mechanisms of industrial pollution is therefore a
major legal drawback to regulate industrial pollution in Addis Ababa.

Moreover, according to the interview conducted with one of the senior experts in
AAEPA, the federal EPA is not as such supportive beyond consultations. In fact The
resources and skilled manpower’s that are required for enforcing the AA environmental
pollution matters is solely rests up on the mandate of the city government. However the
AAEPA the institutional capacity to effectively implement the responsibilities that it has
entrusted with it. It has no advanced laboratory equipments and the technical capacity to

identify the specific industrial establishment

Nevertheless ,the effective enforcement of environmental protection measures be it the
industrial discharges and emission standards, IP rules and regulations is made possible
only where there is an effective institutional set up. In relation to this, the Ethiopian
government in line with the environmental policies and strategies has also enacted laws
for the setting of environmental institution under its environmental protection organ
establishing proclamations aimed at the implementation of environmental objectives and
strategies.

EPA proclamation no.9 of 1997 was the first proclamation for the setting of competent
environmental institution at the federal level. However, incognizant to the need for
strengthening the institutional structure and capacity of the authority compatible to the
K emerging environmental impacts of development activities, the authority is also
reestablished by proclamation no.295 of 2002 at the federal level.

By virtue of the above proclamation, the regional state governments are also entitled to
organize their own environmental protection organs in their respective regions.

Accordingly, the AAEPA is the competent institution responsible for the enforcement of
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environmental policies and objectives for its respective city state governments of Addis
Ababa,

According to the background information of the IPRR and the interviewee conducted
with one of the senior experts of the AAEPA, the following are the main institutional
problems of the authority in the regulation of IP;-

1. Absence of environmental quality data

2 .lack of proper laboratory

3. Shortage of skilled manpower

4. Absence of an organized legal department necessary for legal enforcements.

Conclusion

It has been said that within the framework of the principle of sustainable development of
the country, there are so far significant framework of policies and legislations that are
relevant for the regulation of environmental pollution in Ethiopia. Given the fact that
environmental protection is becoming the prior task of any responsible governments that
requires a multifaceted effort touching to any sect oral and cross sect oral policy issue,
the efforts so far made by the Ethiopian government in the setting of general frame works
for environmental protection issues is encouraging.. In this regard the adoption of the
Ethiopia environmental protection policy which encompasses the various policy issues in
its document and the other consequent legislations are the novel works of the Ethiopian
government taken to execute the designed national objectives at the versions economic
sectors.

However, the mere presence of legislations would not ultimately result the desired
objective of environmental protection unless it is supported by the consequent subsidiary
laws of enforcement mechanisms such as specific regulating, standards and guide lines to
lhe various sect oral issues environmental protection.

Similarly, the industry sector being one of the vital sect oral policy area of intervention
for environmental protection needs to have a specific regulatory, controlling and standard
setting subordinate laws and an efficient enforcement institution that could protect the

urban environment of Addis Ababa from industrial pollution hazards.
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Hence, from the above legal and institutional analysis, we can conclude that the AAEPA
has no detail legal regulations, standards and institutional capacity to regulate the

problems of industrial pollution in Addis Ababa.
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Conclusion and Recommendations

1. Conclusion.
At the closure of this research given the available information about the legal problems in
the regulation of IP in Addis Ababa ,this study has confirmed that there is an institutional
and legal gape for the regulation of industrial Pollution in Addis Ababa.
No matter how an intensive study of impact of industrial pollution on the Addis Ababa
urban environment is not taken, it is evident from the ca$e studies taken so far that on
some rivers like Akaki, there is an appalling condition of air, water, soil pollution casing
serious damage to human and animal health, flora, fauna, water bodies and the associated
negative socio-economic impacts. Especially in the major river basin areas of Addis
Ababa where the major industries of the city are concentrated, industries are found to be
the major point sources that contributes significant amount of pollution in to the water
bodies of the rivers. On the other hand, from the analysis of the relevant policy and
legislative frame work for environmental protection in general and IPPC in particular of
this study, it is possible to conclude that Ethiopia has established important mile stones
towards the implementation of environmental policies and legislative end objectives.
However, due to the absence of clear and VSpeCif'lC regulations, standards and out lines to
the sect oral issues of environmental protection and the-accompanying institutional in
capacity for the enforcement of these regulation ,there is a gap between the policy
intention and its actual implementation on the ground of particular environmental
pollution source and recipient media. As a result of this, the sector specific desired goals
of environmental protection like regulating industrial pollution in Addis Ababa is far
from being realized.
‘This is mainly attributed by ;

o The presence of high governmental aspiration for industrial development than its

adversarial impact on urban environment.
e The reluctance by the government to take an’ immediate environmental
enforcement measure required beyond the legislatiqn of general laws.
e Slaw and weak institutional capacity to initiate and prepare detailed regulations

for industrial pollution both at national and city state government level. '*°
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Absence of effective sect oral environmental sub units both at the federal and
REA

Lack of adequate infrastructure and skilled man power both at the federal EPA
and REA institutions.

Overlooking the health and environmental damages of the industrial pollution
sustained on the urban environment of Addis Ababa by the concerned organs.

The reluctances of the executive body to initiate the legislative organ to endorse
the available draft regulations prepared by the competent agencies both at the
federal and regional (city government ) level

Absence of environmental sub units in many of the relevant federal sector
institutions.

Lack of significant societal awareness about the environmental impacts of
developmental activities manly of industries.

By contrast to the draft regulation, the endorsed industrial pollution regulation
omits the obligation for the application of BAT, environmental clearance and
internal environmental management system. In this regard, the approach of the
endorsed IPPR is less attentive to the precautionary measures than those proposed
by the intended draft document of both the IPPC and AAIPPC. This implies that
the strategy of the new endorsed regulation for environmental protection as
reflected up on the above approach is mainly on the licensing role of the
competent environmental organs than the responsibilities of the industries to play

preventive/reduction role of IP.
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2. Recommendations:-

Taking in to consideration the key legal and institutional problems out lined above to

regulate industrial pollution in Addis Ababa in the conclusion, the following

recommendations are made.

Tailor — made emission standards, discharge limits and enforceable
regulations are necessary to protect the urban*environment of Addis Ababa
from industrial pollution.

Urgent approval and enforcement of the Addis Ababa industrial pollution
prevention and reduction regulations.

Institutional set up of the Addis Ababa industrial pollution prevention and
control regulatory body.

Revise the new endorsed IPPCR in light of the concept of sustainable
development and the evolving legal principles and conceptual tools for the
regulation of industrial pollution.

In cognizant to the Ethiopian context of small industrial base and the
commonly accepted cost effectiveness principle of “prevention than cure” ,
the focus for the regulation of industrial polluti(;n in Ethiopia should be geared
towards precautionary measures than end of pipe management.

To cope with and benefit most out of the evolving legal principles and
conceptual tools that are relevant in the Ethiopian context for regulating IP,
the concerned environmental protection organs should work -efficiently,
persistently and insistently on updating the existing and introducing the new

once.
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Council of Ministers Regulations No. ........../2008

COUNCIL OF MINISTERS REGULATIONS TO PROVIDE FOR

THE PREVENTION OF INDUSTRIAL POLLUTION

These Regulations are issued by the Council of Ministers pursuant to Article 5 of the
Definition of Powers and Duties of the Executive Organs of the Federal Democratic
. Republic of Ethiopia Proclamation No0.471/2005 and Article 20 of the Environmental
Pollution Control Proclamation No.300/2002.

1. Short Title

These Regulations may be cited as the “Industrial Pollution Prevention Council of

Ministers Regulations No. -------=--- /2008,
2 Definitions

In these Regulations unless the context otherwise requires:

1/ “competent licensing agency” means any federal or regional government
organ empowered by law to issue business license;

2/ “competent environmental organ” means any federal or regional
environmental protection agency;

3 “Authority” means the Environmental Protection Authority established
pursuant to Proclamation No. 295/2002;

4/ “region” means any region referred to in Article 47 of the Constitution of
the Federal Democratic Republic of Ethiopia and includes the Addis
Ababa and Dire Dawa city administrations;

o4 “existing factory” means a factory that is under operation or a project with
respect of which an application to obtain a license to establish a factory
has been submitted before or on the date of entry into force of these
Regulations;

6/ ‘*person’’ means a natural or juridical person;

7 “‘pollution’ means any condition which is hazardous or potentially
hazardous to human health, safety or welfare or to living things created by
altering any physical, radioactive, thermal, chemical, biological or other
property of any part of the environment in contravention of any condition,
limitation or restriction made under these Regulations, the relevant
environmental standard or under any other relevant law;

8/ any expression in the masculine gender includes the feminine.



Scope of Application

The provisions of these Regulations shall apply to a fagtory which is in an
industrial sector listed in a directive issued under these Regulations or has been
notified by the competent environmental organ in accordance with sub-article (5)
of Article 4 of these Regulations, until it ceases to operate or until such additional
time as has been determined by the competent environmental organ.

General Obligations

1/ A factory subject to these Regulations shall prevent or, if that is not
possible, shall minimize the generation of every pollutant to an amount not
exceeding the limit set by the relevant environmental standard and dispose
of it in an environmentally sound manner.

2/ Any factory shall have the obligation to handle equipment, inputs and
products in a manner that prevents damage to the environment and to
human and animal health.

3/ Any factory shall notify the competent environmental organ any
dangerous pollutant, input or product under its possession.

4/ If any factory loses a dangerous pollutant, input or product it shall
immediately notify the competent environmental organ.

5/ Even if a factory is not subject to the provisions of theses Regulations, the
competent environmental organ may require it to take appropriate
measures in order to eliminate any risk that might emanate from its
operation.

6/ The competent environmental organ shall issue a written order to a factory
that it believes will entail substantial damage by transgressing the limit set
by the environmental standard to take measures to remove the risk.

Licensing

The competent licensing agency can grant a license to a factory after verifying
that the effluent is not a pollutant or will not exceed the limit set under the
relevant environmental standard and it will not entail damage if released into the
environment.

Varving Licensing Requirements

1/ The competent environmental organ may order a variation of the
conditions of a license that has been granted whenever:

a) the factory introduces change in its operational technique or
undertakes an expansion; '



3/

4/

b) the factory does not commence its operations within the set time
limit; or
c) an unforeseen fact of serious implication is realized.

Any order issued pursuant to sub-article (1) of this Article shall state the
reason for the issuance of the order and the time limit within which it shall
be implemented.

The owner or legal representative of any factory who challenges the
appropriateness of the order issued pursuant to sub-article (2) of this
Article may, within 30 days from receipt of the order, submit a written
complaint to the competent environmental organ.

The competent environmental organ shall, within 30 days, issue its
decision on the complaint submitted to it in accordance with sub-article
(3) of this Article.

Suspension or Cancellation of License

1/

2/

4/

5/

The competent environmental organ shall suspend or cancel the license of
a factory whenever it finds out that the conditions of the license set in
accordance with these Regulations have not been complied with.

The competent environmental organ shall, despite the factory’s
observance of the requirements set under the provisions of these
Regulations, suspend or cancel a license if it has reason to believe that the
continuation in operation of the factory may entail serious pollution,

The competent environmental organ shall, when it decides to suspend or
cancel a license in accordance with sub-articles (1) or (2) of this Article,
notify the competent licensing agency its reason and the time when it shall
be implemented. The licensing agency shall ensure the enforcement of the
decision accordingly.

The owner or legal representative of any factory who challenges the
appropriateness of the decision issued pursuant to sub-article (3) of this
Article may, within 30 days from receipt of the decision, submit a written
complaint to the competent environmental organ.

Within 30 working days from the date of receipt of any challenge
submitted to it in accordance with sub-article. (4) of this Article, the
competent environmental organ shall amend, cancel or uphold its decision.

Emergency Response System

1/

Any factory subject to the provisions of these Regulations shall prepare
and implement an emergency response system.

[9¥]



11.

2/

The emergency response system prepared pursuant to sub-article (1) of
this Article shall be notified to the competent environmental organ by the
factory.

Monitoring of Environmental Safety

1/

2/

Public

A factory subject to the provisions of these Regulations shall, with a view
to ensuring its compliance with these Regulations, prepare and implement
its own internal environmental monitoring system.

The competent environmental organ may, if it deems it necessary, apply
the provisions of sub-article (1) of this Article even if the industrial sector
of the factory is not listed in a directive issued pursuant to Article 3 of
theses Regulations.

Complaints

1/

2/

3/

The competent environmental organ shall prepare a mechanism to respond
to any person who complains concerning pollution without requiring him
to prove vested interest.

The competent environmental organ to which a complaint on pollution has
been submitted shall investigate the case and take measures and notify to
the complainant within 20/ days.

Any person dissatisfied by the measure taken in accordance with sub-
article (2) of this Article may submit a grievance notice to the head of the
competent environmental organ in writing within 30 days of the issuance
of the decision. The head of the competent environmental organ shall issue
his decision within 30 days following the receipt of the grievance notice.

Information on Pollution Management

1/

2/

3/

Any factory subject to these Regulations shall keep written information
describing the equipment and input it has used, the product it has
produced, the pollutant it has generated, and the disposal mechanisms it
has used to dispose of the pollutant and other related matters.

Every factory shall submit to the competent environmental organ an

annual report describing how it is complying with the provisions of these
Regulations.

The Authority shall issue a report on the amount, source, movement and -

disposal of pollutants in Ethiopia at least every five years.
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Existing Factories

1/ An existing factory that is in an industrial sector listed in a directive issued
under these Regulations shall, within a maximum of 5 years, fully comply
with the provisions of these Regulations.

2/ Every existing factory that is in an industrial sector subject to these
regulations shall, with a view to complying with these Regulations,
undertake environmental audit, and prepare and implement an
emTfrBBmental management plan.

3/ The competent environmental organ shall, if it is not possible to avoid the
adverse impacts likely to emanate from the operation of the factory within
the time limit specified in sub-article (1) of this Article, take any measure
it deeM_rOpnate to avoid the adverse impacts. The decision may

irclude either the relocation or cIosure of the factory.
¥

Jurisdiction

1/ It shall be the responsibility of the Authority to enforce these Regulations
with respect to a factory licensed by the Federal Government.

2/ It shall be the responsibility of the regional competent environmental
organ to enforce these Regulations with respect to a factory licensed by a
regional government.

Penalties

8

The provisions of thé_ Criminal Code*on environmental pollution shall apply for
the enforcement of these Regulations.

Effective Date

These Regulations shall come into force as of the date of their publication in the
Federal Negarit Gazeta.

Done at Addis Ababa, this ------—------ day of -----cmme- 2008.

MELES ZENAWI

PRIME MINISTER OF THE FEDERAL DEMOCRATIC -
REPUBLIC OF ETHIOPIA
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Questions for interview

Name of the interviewee

Position

Questions on the impacts o industrial pollution, the legal and institutional gaps in

regulation industrial pollution in Addis Ababa
I

How do you describe the problem of industrial pollution in Addis Ababa?

2. What do you think are the majox";{)nlessjof pollution in Addis Ababa?
3.
4
5

What do you think are the major polluting industries in Addis Ababa?

. Do you have IP regulations for your respective region ? (enacted /draft)

If your answer for the above question is yes, what do you think are the major
differences from arc federal draft /enacted laws?
Have you participated in the drafting process of IP regulation prepared by the
federal EPA? If yes what was your contribution?

Do you think that the existing legal and institutional capacities are sufficient for
the regulation IP in Addis Ababa?
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