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Abstract 

There were large-scale, deliberate attacks against members of ethnic groups in Ethiopia. These 

attacks may constitute atrocious crimes, i.e. crimes against humanity, crimes of genocide and 

war crimes. Since the government’s reform in 2018, there were ethnic-based attacks in 

Benishangul Gumuz Regional State; Metekel and Kamashe zone. The perpetrators of the 

atrocities were prosecuted for crimes against the national state. However, the acts of the 

perpetrators may constitute crimes against humanity. Therefore, they should be prosecuted for 

crimes against humanity. On the other hand, though perpetrators were prosecuted for ordinary 

crimes, the prosecution was not effective. Most of the defendants did not appear before the court 

and the charge of some of the defendants were withdrawn by the Ministry of Justice on the 

ground of public interest. However, there is no guideline to determine which factors are to be 

considered as a public interest to decide the withdrawal of the charge. As a result, most of the 

defendants were not made accountable to their wrongdoing. It hurts the public trust in the 

criminal justice system. This thesis examines the prosecution of atrocious crimes in this 

mentioned regional state and the gaps and impacts of the gaps on the criminal justice system.
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CHAPTER ONE 

INTRODUCTION 

1.1. Background of the Research 

Atrocious crimes are these large-scale, deliberate attacks against civilians1 that affect the core 

dignity of human beings and are considered crimes against humankind2. Even though there is no 

formal definition of atrocious crimes, such crimes refer to crime against humanity (CAH), war 

crime, and crime of genocide; which are legally defined as international crimes; as well as, 

though not defined and recognized as an international crime, ethnic cleansing3. David Scheffert 

identified five characteristics that atrocious crimes constitute. These are the crime that must be 

significant in magnitude, may occur in times of war or peace, and must identified in conventional 

international law as the crime of genocide, war crime, CAH, or ethnic cleansing.4 According to 

ICC Statute, the first three crimes qualify as the most serious crimes of concern to the 

international community as a whole and having jurisdiction over such crimes.5 

The term ‘genocide’ is first time coined by Raphael Lemkin.6 It began to be the concern of 

international law, which is related to the story of the development of human rights law, at the end 

of the First World War as a legal norm focused principally to protect individuals against crimes 

committed by the state.7  It imposes an obligation on states to protect individuals against the 

crime of genocide and, upon the commission of the crime, to punish those who committed the 

crime, independently of whether the state refuses to do so or not, as a matter of international 

                                                            
1 Kirsten Lavery “Prosecution of Mass Atrocity Crimes” (United States Commission on International Religious 
Freedom 2019) 
2 United Nation Office on Genocide Prevention and the Responsibility to Protect 
<https://www.un.org/en/genocideprevention/ethnic-cleansing.shtml> Accessed at 14/03/2023 
3 David Scheffert , ‘Atrocity Crimes Framing the Responsibility to Protect’ (2007-2009)40 Case W Res JInt'lL 111  
4 Ibid 
5 Rome Statute of the International Criminal Court, (2002) 2187 UNTS 90, Art 5 
6 Williams A. Schabas, Genocide in International Law: The Crime of Crimes (2nd edn, Cambridge University Press 
2009) 17 
7 Ibid 2 

https://www.un.org/en/genocideprevention/ethnic-cleansing.shtml


2 

 

law.8 In 1948, the UN adopted a convention to prevent and punish the crime of genocide.9 The 

convention under Art 1 provides that all state parties confirm that the crime of genocide is an 

international crime, whether it is committed in time of war or peace, which undertakes to prevent 

and punish. From the Article, it is inferred that state parties have the responsibility to protect 

individuals against the crime of genocide and to punish those who committed the crime of 

genocide. State parties are obligated to enact legislation to criminalize genocide and to punish 

persons who committed the crime of genocide.10 The convention also defines the crime of 

genocide. To constitute the act as a crime of genocide, which includes killing members of the 

group, causing serious bodily or mental harm to members of the group, deliberately inflicting on 

the group conditions of life calculated to bring about its physical destruction with the intent to 

destroy, in whole or in part, a national, ethnical, racial or religious group.11  

On the other hand, crime against humanity, which is the other category of atrocious crimes, 

refers to a crime, committed whether in time of war or not, with a certain scale and gravity which 

requires the intervention of international law.12 The act of the commission of the crime 

constitutes a CAH when it is committed as “part of a widespread and systematic attack directed 

against a civilian population, with the knowledge of the attack.”13 The acts listed under Art 7 of 

the statute include; murder; extermination; enslavement; deportation or forcible transfer of a 

population; imprisonment or other severe deprivation of physical liberty in violation of 

fundamental rules of international law; torture; rape; and sexual slavery. 

A War crime is defined as the violation of the law and customs of war14. The Rome Statute 

defines war crime as the grave breach of the Geneva Convention of 12 August 1949 and other 

violations of the laws and customs applicable in international armed conflict, within the 

                                                            
8 Ibid 
9 United Nations, General Assembly Resolution 260, Convention on the Prevention and Punishment of the Crime of 
Genocide, December 9, 1948 (UN Doc. A/RES/260(III)). 
10 Ibid, Art 5 
11 Ibid, Art 2 
12 Payam Akhavan, Reducing Genocide to Law: Definition, Meaning, and the Ultimate Crime (Cambridge 
University Press 2012) 35 
13 ICC (n 5), Art 7 
14 Akhayan (n 12) 31 
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established framework of international law, which listed acts, constitute the commission of the 

crime.15  

All three crimes discussed above, as recognized as international crimes, are considered atrocious 

crimes, which affect human dignity. Even though not recognized and defined under international 

law, ethnic cleansing is also considered an aspect of atrocious crimes. Robert I. Rotberg defined 

ethnic cleansing as ‘the elimination of an unwanted group from a society, the use of force to 

remove people of a certain ethnic or religious group from a section of a territory, and the 

rendering of an area to be ethnically homogeneous by force or intimidation.’16 

Ethiopia is one of the member states of the UN. As stated above, member states of the UN have 

the duty to protect citizens from such atrocious crimes.  Therefore, Ethiopia has the 

responsibility to protect its citizens from atrocious crimes; crimes against humanity, war crimes, 

crimes of genocide, and ethnic cleansing. Upon the commission of the atrocious crimes, it has 

the responsibility to prosecute and punish those who committed the atrocious crimes.  

From 2018 onwards, there were ethnic-based attacks in different regional States of Ethiopia, 

mostly in BGRS17, Oromia Regional State, SNNP Regional State, and Amhara Regional State. 

Due to the conflict, many persons displaced from their residence.18 The Federal Police 

Commission (hereafter FPC) in collaboration with the regional states police commissions with 

the supervision of the Ministry of Justice conducted investigations in the regions upon the 

outbreak of the conflict. The public prosecutor charged perpetrators of such crimes. However, 

the charges against the perpetrators are not against the crimes mentioned above, but rather with 

other ordinary crimes. The acts of perpetrators may constitute the atrocious crimes. The research 

focuses on analyzing specific cases in BGRS; Metekel and Kamashe zone, whether the acts of 

the perpetrators constitute atrocious crimes, and the prosecution of atrocities in these areas and 
                                                            
15 Ibid 8 
16 Robert I. Rotberg (ed), Mass Atrocity Crime: Preventing Future Outrages (World Peace Foundation 2010)  
17 Ethiopian Peace Observatory, ‘Political Violence in Benishangul/Gumuz Region’ (1 April 2018-2 April 2021), 
https://epo.acleddata.com/benshangul-gumuz/ accessed March 14, 2023 
18 OCHA, Ethiopia: Benishangul Gumuz Region - Flash Update, 6 January 2021, < 
https://www.unocha.org/publications/report/ethiopia/ethiopia-benishangul-gumuz-region-flash-update-6-january-
2021>: accessed March 14, 2023 
 

https://epo.acleddata.com/benshangul-gumuz/
https://www.unocha.org/publications/report/ethiopia/ethiopia-benishangul-gumuz-region-flash-update-6-january-2021
https://www.unocha.org/publications/report/ethiopia/ethiopia-benishangul-gumuz-region-flash-update-6-january-2021
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the effects of failure to prosecute CAH are discussed.  The general effectiveness of the 

prosecution and the gaps and their impact on the criminal justice system is discussed.  

1.2 Statement of the Problem 

Perpetrators of atrocious crimes shall be prosecuted and punished. As stated above, most of the 

attacks committed in different parts of Ethiopia are characterized as ethnic-based attacks, which 

may constitute atrocious crimes, CAH. The atrocities were widespread and targeted the civilian 

society as well as organized by government officials and the rebel group leaders. Most of the 

crimes were committed against persons who are members of a specific ethnic group. As a result 

of the conflict, many persons lost their life, bodily and mentally injured, and many of them were 

displaced from their residences, destroyed their property and some raped. The way and the 

ground of the commission of the crime lead to consider the crime as CAH. The atrocities were 

organized by local government officials and the leaders of the armed rebel group. This indicates 

that the atrocities were committed with organizational policy. However, the public prosecutor 

charged the perpetrators with the violation of ordinary crimes, not the CAH. 

The Ethiopian criminal justice system did not recognize CAH as a punishable crime.19 Even 

though CAH is one of the international crimes recognized under the Rome Statute, the FDRE 

Criminal Code did not proscribe the CAH. This is one of the problems that hindered prosecutors 

to prosecute perpetrators of the crime with the CAH. Therefore, the research examines the crimes 

committed in Ethiopia whether they constitute atrocious crime or not, prosecutorial gaps, and the 

impacts of the gaps and recommend possible solutions for the identified problems.     

1.3. Literature Review 

Different researchers and scholars wrote on the issue of prosecution of core crimes in Ethiopia.  

Most the research focused on the prosecution of Derg officials who were prosecuted for the 

commission of the crime of genocide. Among those Tadesse Simie Metekia is the one who wrote 

a book titled ‘Prosecution of Core Crimes in Ethiopia: Domestic Practice vis-à-vis International 

                                                            
19 M.T. Tessema, Prosecution of Politicide in Ethiopia:  The Red-Terror Trials (The Hague: Asser Printing Press, 
2018) 105 
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Standards’20, an article which is titled ‘Prosecuting CAH in Ethiopia: where is the law?’21, and 

an article titled ‘Punishing Core Crimes in Ethiopia: Analysis of the Domestic Practice in Light 

of and in Comparison, with Sentencing Practices at the UNICTS and the ICC.’22 The research is 

conducted in 2010 and focuses on only CAH and crime of genocide and it examines the system 

of prosecution and the legal framework to prosecute such crimes in Africa. The research did not 

discuss the law and the practice. 

His book discusses the prosecution of core international crimes in Ethiopia in comparison with 

standards of International criminal law. It did not discuss the issues concerning the potential 

prosecution or absence of prosecution for core international crimes23. It covers the prosecution of 

Derg officials for the commission of core international crimes at the federal level.  

On the other hand, the first article discussed the gap in the Ethiopian criminal justice system to 

prosecute crimes against humanity. The finding of the article indicates that there are incidents 

that show the commission of a crime against humanity. However, since the Ethiopian criminal 

justice system does not proscribe crime against humanity, perpetrators are not prosecuted for the 

commission of crime against humanity. The article did not examine cases, but rather focused on 

the Ethiopian Human Right Commission reports in connection with the violence that followed 

the assassination of prominent Oromo singer Hachalu Hundessa and the EHRC and United 

Nations Joint Investigation Team (JIT) reports of the Tigray conflict. In both cases, it is reported 

that CAH is committed by the perpetrators24. The main objective of the article is to assess the 

legislation gap to prosecute CAH in Ethiopia.  

The article on punishing of core crimes in Ethiopia focuses on examining the punishment 

imposed on those who committed and convicted of committing core crimes under the Ethiopian 

                                                            
20 Tadesse Simie Metekia, Prosecution of Core Crimes in Ethiopia: Domestic Practice vis-à-vis International 
Standards, (Koninklijke Brill NV, Leiden, 2021) 
21 Tadesse Simie Metekia, ‘Prosecuting Crime against Humanity in Ethiopia: where is the law?’, (Institution for 
Security Studies, 21 June, 2022)  
22 Tadesse Simie Metekia, Punishing Core Crimes in Ethiopia: Analysis of the Domestic Practice in Light of and in 
Comparison, with Sentencing Practices at the UNICTS and the ICC, (International Criminal Law Review, 
University of Groningen 2019) 
23 Metekia (n 20), pp. 30 
24 Metekia (n 22) 
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law in comparison with UNICTS and the ICC. It does not discuss about the prosecution of core 

crimes in Ethiopia. 

Marshet Tesema also published a book on the trial of Derg entitled Prosecution of Politicide in 

Ethiopia: The Red�Terror Trials25. The book entirely focused on the trial of Mengistu for the 

commission of the crime of genocide against the political group. 

The other literature on the issue is the research paper written by Meku Degu on the title of 

“Crimes against Humanity in the Ethiopian criminal justice”, written for the fulfillment of the 

requirement for the degree of Master of Law (LLM) in public international law26. The writer 

discusses the legal framework of CAH in the Ethiopian legal system.  The research does not 

cover other atrocious crimes and fails to address the practical applicability of prosecution of 

atrocious crimes in the Ethiopian criminal justice system. It only focuses on identifying the legal 

gap to prosecute CAH in Ethiopia.  

Fekadu Alemayehu also conducts research entitled ‘Prosecution of Crimes against Humanity and 

Genocide in Africa: A Comparative Analysis’27. The research focuses on analyzing the legal 

framework of prosecution of CAH and the crime of genocide in selected four African countries 

and the ICC. Wubeshet Tiruneh also wrote the Article titled “Prosecuting Atrocious Crimes 

Committed in Northern Ethiopia: The Need for Special National Prosecution Mechanism”.28 The 

article focuses on the atrocious crimes committed in northern Ethiopia (Tigray, Amhara, and 

Afar) with the broke out of the conflict in Tigray. Other atrocious crimes committed in different 

parts of the country are not the focus of the article.  

To conclude, all the works of literature that I have discussed above did not address the 

prosecution of atrocious crimes committed in the country following the reform of the 

government. Since 2018 onwards, in different parts of the country, especially where different 
                                                            
25 Tessema (n 19) 
26 Meku Degu, Crimes against humanity in the Ethiopian criminal justice, (Addis Ababa University)2020 
27 Fekadu Alemayehu, Prosecution of Crimes against Humanity and Genocide in Africa: A Comparative 
Analysis’(Addis Ababa University), 2010 
28 Wubeshet Tiruneh “Prosecuting Atrocity Crimes Committed in Northern Ethiopia: The Need for Special National 
Prosecution Mechanism” <https://www.ejiltalk.org/prosecuting-atrocity-crimes-committed-in-northern-ethiopia-the-
need-for-special-national-prosecution-mechanism/>  Accessed 15 March 2023 

https://www.ejiltalk.org/author/wtirinuneh/
https://www.ejiltalk.org/author/wtirinuneh/
https://www.ejiltalk.org/prosecuting-atrocity-crimes-committed-in-northern-ethiopia-the-need-for-special-national-prosecution-mechanism/
https://www.ejiltalk.org/prosecuting-atrocity-crimes-committed-in-northern-ethiopia-the-need-for-special-national-prosecution-mechanism/
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ethnic groups are lived, attacks arise. The investigation was conducted following the outbreak of 

the conflict, even though there are some areas that the investigation did not undertake. The 

government announced the prosecution of perpetrators based on the finding of the investigation. 

Therefore, what the research focuses on is that; analyze the cases whether it constitutes atrocious 

crimes and the effectiveness of the prosecution of such perpetrators as well as the legal 

framework of atrocious crimes. The research focuses only on specific cases; ethnic-based 

atrocities committed in BGRS Metekel and Kamashe zone, which did not address by any of the 

above-mentioned researchers. Therefore, the research is different from these works of literatures 

in these mentioned perspectives. 

1.4. Significance of the Study 

The research enables to identify the practical and legal gaps concerning the prosecution of 

atrocious crimes in Ethiopia; BGRS Metekel and Kamashe Zone atrocities. The atrocities, as 

stated above, may constitute CAH. The research analyzes the prosecution of such attacks. Upon 

the findings of the research, the researcher identified prosecutorial gaps and recommended 

possible solutions, which will enable the responsible body to take correctional measures 

regarding the prosecution of atrocious crimes. 

1.5. Research Questions 

The research addresses the general question of whether the Ethiopian legal system has a legal 

framework to prosecute atrocious crimes and the effectiveness of the prosecution of such crimes. 

The specific questions the research addresses are the following:  

 Does the Ethiopian criminal justice system have a legal framework to prosecute atrocious 

crimes? 

 Do the attacks that arose in BGRS Metekel and Kamashe Zone constitute atrocious crimes, 

and is the prosecution of the atrocities effective?  

 Do the prosecutorial gaps have the impact on the criminal justice system? 



8 

 

1.6. Research Methodology 

The research employs both doctrinal and non-doctrinal research methodology. The international, 

regional, and national legal frameworks of atrocious crimes are examined, analyzed, and 

interpreted. Therefore, it is characterized by doctrinal legal research. On the other hand, the main 

aim of the research is to examine and evaluate the practical application of the prosecution of 

atrocious crimes in Ethiopia. What the law provides for and how the law is applied is examined. 

This implies that the research reflects non-doctrinal/empirical legal research.  

Concerning data collection, primary and secondary data are used. Primary data includes different 

international and national legislations as well as interviews, which are based on a purposive 

sampling of public prosecutors who were engaged in the investigation and prosecution of the 

alleged crimes. The necessity to conduct an interview is to know the reason why they prefer to 

prosecute perpetrators of the atrocious crime with ordinary crimes by disregarding the atrocious 

crimes and to know the reason why most of the defendants and prosecution witnesses did not 

appear before the court.  

Secondary data, on the other hand, includes the prosecution and court files. Cases are selected 

based on purposive sampling taking into consideration the gravity of the crime and the number 

of victims, as well as these cases, reached the final decision. Moreover, different reports, such as 

human rights organization reports, and scholarly writings are used.  

1.7. Scope and Limitation of the Research 

By taking into consideration the time and resource limitations, the research focuses on two 

identified areas, as mentioned above, where the conflict arose, i.e. BGRS; Meteke and Kamashe 

Zone. Such specific areas are selected due to the accessibility of criminal files. The trials in the 

Regional State of Oromiya are conducted with Afan Oromo. so, it is also anotner reason why I 

focused on cases in Metekel and Kamashe Zones. The criminal files discussed are also limited to 

those files which are decided by the court.  

On the other hand, concerning to limitations of the research the lack of sources is the limitation 

that negatively impacts the conduct of the research. Even though conducting an interview with 
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victims of the atrocities is necessary, the current situation of the country hinders to do so. In 

addition, the budget and time to conduct the interview those victims of the atrocious crimes are 

also other limitations of the research. As a result, the researcher cannot conduct an interview 

with victims of the atrocities. Rather, by interviewing public prosecutors, I tried to alleviate the 

limitation. 

1.8. Structure of the Study 

The research is organized into five chapters. The first chapter is the introduction which includes 

this section and the background of the research, statement of the problem, literature review, 

research questions, significance of the study, research methodology, and scope and limitation of 

the research. Chapter two discusses the foundation and the legal framework of atrocious crimes 

at the national and international levels. The third chapter focuses on the discussion and analysis 

of the criminal cases of BGRS; Metekel and Kamashe Zone's atrocious crimes. The fourth 

chapter deals with the prosecutorial gaps and the impact of such gaps on the criminal justice 

system. The last chapter, which is chapter five, of the research is the conclusion and 

recommendation. 

 

 

 

 

 

 

 

 

 

 



10 

 

CHAPTER TWO 

Foundational and Legal Framework of Atrocious Crimes 

Introduction  

Atrocious crimes are crimes that refer to large-scale and deliberate attack against civilians that 

affects the core human dignity29. This chapter discusses the foundation and legal framework of 

atrocious crimes at the national, regional, and international levels. The first section discusses the 

general overview of atrocious crimes. It deals with the historical foundation, definition, and 

elements of atrocious crimes; crimes against humanity, crimes of genocide, and war crimes. The 

second section focuses on the legal framework of each of the atrocious crimes in Ethiopia.  

2.1 General Overview of Atrocious Crimes 

2.1.1. Crime of Genocide 

Though the law is relatively recent, the fact of genocide is as old as humanity.30 The term 

‘genocide’ was first coined by Raphael Lemkin in 1944, derived the word from the Greek word 

‘genos’ which means race or tribe and Latin ‘cide’ which means ‘to kill’, to denote a coordinated 

plan of different actions, directed against the national group as an entity, aiming at the 

destruction of essential foundations of the life of national groups.31 He identified two phases of 

genocide: the first phase is the destruction of the national pattern of the oppressed group, and the 

second phase refers to the imposition of the national pattern of the oppressor.32 The protected 

groups described by Lemkin are those national groups, no other groups are protected.  

Since there was no codification and definition of the crime of genocide before the 1948 genocide 

convention, perpetrators of WWII did not prosecute and punished for the crime of genocide. 

                                                            
29 Scheffert (n 3) 
30 Schabas (n 6) 1 
31 Raphael Lemkin, Axis Rule in Occupied Europe: Laws of Occupation ‘Analysis of Government Proposals for 
Redress (Carnegie Endowment for International Peace Division of International Law 1944) 79 
32 Ibid 
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Many of the perpetrators who committed the crime before the war (peacetime) were not 

convicted, even for the crime against humanity, due to the fact that the Nuremberg trial did not 

recognize the criminality of atrocities in peacetime.33 As a result, the General Assembly 

recognized genocide as an international crime.34 General Assembly Resolution 96(I) declared 

that ‘genocide is a crime under international law, contrary to the spirit and aims of the United 

Nations and condemned by the civilized world.’ The UN, then, adopted ‘The Convention for the 

Prevention and Punishment of the Crime of Genocide’ in 1948.35 The convention defined the 

crime of genocide as follows: 

In the present Convention, genocide means any of the following acts committed with the intent 

to destroy, in whole or in part, a national, ethnical, racial, or religious group, as such:  

(a) Killing members of the group;  

(b) Causing serious bodily or mental harm to members of the group;  

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical 

destruction in whole or in part;  

(d) Imposing measures intended to prevent births within the group;  

(e) Forcibly transferring children of the group to another group.36 

The protected groups in the convention are national, ethnic, racial, and religious groups. The acts 

mentioned above shall be committed with the intent to destroy, in whole or in part, such 

specified groups. The crime of genocide is unique due to its special intent described above and as 

a result, it is said to be ‘the crime of crime.’37 

                                                            
33 Donald Bloxham and A. Drink Noses (ed), The Oxford Handbook of Genocide Studies (Oxford University Press 
2010) 128 
34 United Nations, General Assembly Resolution 96 (I) (UN Doc. A/64/Add.1) 189 
35 Convention (n 9) 
36 Ibid, Art II 
37 Prosecutor v. Kambanda (1998), ICTR, ICTR -97-23-S, Para. 16. 
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The convention also provides punishable acts including; genocide, conspiracy to commit 

genocide, direct and public incitement to commit genocide, attempt to commit genocide, and 

complicity in genocide.38 All persons who committed the crime shall be criminally liable, 

without consideration of their capacity. The member states have the responsibility to enact 

legislation to provide for the punishment of persons guilty of genocide committed on their 

territory and are required to cooperate in extradition when persons suspected of committing 

genocide elsewhere find refuge on their territory.  

The Rome Statute also defines the crime of genocide in the same way that the genocide 

convention defines it.39 

Generally, from the above definition, we can conclude that to constitute a crime a ‘crime of 

genocide’, the perpetrator of the crime shall commit the crime with the intent to destroy, in 

whole or in part, a group. The targeted groups in the crime of genocide include national, ethnic, 

racial or religious groups. Due to its intent to destroy the group, genocide is said to be ‘an 

extreme and most inhuman form of persecution.’40  

2.1.2. Crimes against Humanity  

CAH is one of the atrocious crimes recognized as an international crime41. Though it is as old as 

humanity itself42, it is only a recent development that the international legal prohibition on 

crimes against humanity has emerged43. The history of crimes against humanity begins with the 

Martens Clause, drafted by Fedor Fedorovitch Martens who was a principal expert on 

international law and representative to the Hague conferences on the law of war, which was 

incorporated into the eighth paragraph of the Hague Convention of 190744. The first application 

                                                            
38 Convention(n 9), Art III 
39 ICC (n 5) Art 6 
40 Akhavan (n 12)  43 
41 Larry May, Crimes against Humanity: A Normative Account (Cambridge University Press 2005) 6 
42 Robert Dubler SC Matthew Kalyk, Crimes against Humanity in the 21st Century Law: Practice and Threats to 
International Peace and Security(Brill/Nijhoff, 2018) 1 
43 Robert Cryer, Hakan Friman, Darryl Robinson and Elizabeth Wilmshurst, An Introduction to International 
Criminal Law and Perocedure, (Cambridge University Press 2007) 187 
44 Matthew Lippman, Crimes Against Humanity (17 B.C. Third World L.J. 1997) 171 
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of the concept of CAH was in the context of war, not at peace time, i.e. the legal basis for it had 

been found in the laws of war45. The Hague Convention states that "the inhabitants and the 

belligerents shall remain under the protection of and subject to the principles of the law of 

nations, as established by the usages prevailing among civilized nations, by the laws of 

humanity, and by the demands of public conscience."46The statement refers that the concept of 

CAH recognized under the convention. However, the term ‘laws of humanity’ was not defined 

under the Convention.  

The legal concept of the term ‘crime against humanity’ was used after WWI, in 1915 when 

Russia, France and British governments jointly declared the act of Ottoman Turkey against 

Armenians constituted as 'crimes against civilization and humanity'47. The declaration denounced 

‘CAH and civilization’ and the criminal liability of those heads of state. Even though an 

international war crimes commission recommended the creation of an international tribunal to try 

not only war crimes but also ‘violations of the laws of humanity’ after WWI, the US 

representatives objected to the references to the laws of humanity on the grounds that these were 

not yet precise enough for criminal law, and the concept was not pursued at that time.48 As a 

result, WWI perpetrators were not prosecuted for the crime against humanity. The Versailles 

Treaty only established criminal liability for war criminals, not crimes against humanity.49  

Following the end of WWII, because the classic definition of war crime didn’t include crimes 

committed by the government against its citizens, the drafters of the Nuremberg Charter included 

the definition of CAH in the way that refers to the targeted victims are ‘any civilian population.’  

This refers that the government that committed a CAH on those of its citizens shall be criminally 

liable. CAH is defined under Art 6(c) of the London Charter as follows: 

                                                            
45 M. Cherif Bassiouni, ‘International Law and the Holocaust’ (1979) 9 CWILJ 201 
46  Hague Convention IV with Respect to the Laws  and Customs on Land (with Annexed Regulations) (18 October 
1907) Preamble 
47 M. Cherif Bassiouni, Crimes against Humanity: Historical evolution and Contemporary application (Cambridge 
University Press 2011) 41 
48 Robert (n 2) 188  
49 Bassiouni, (n 45) 
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Crimes against Humanity: Murder, extermination, enslavement, deportation, and other 

inhumane acts committed against any civilian population, before or during the war or 

persecutions on political, racial or religious ground in execution of or in connection with any 

crime within the jurisdiction of the tribunal, whether or not in violation of the domestic law of 

the country where perpetrated.50 

CAH, according to the above definition, shall be occurred in connection with war. It stated that 

‘before or during the war.’ Therefore, CAH did not cover crimes committed in peacetime, 

though the phrase ‘before’ implies peacetime. In addition, from the definition that states 

‘population’, we can infer that the drafters intended to put some requirement of scale, though not 

put threshold.51 It is in the Nuremberg Charter that CAH for the first time made expressly subject 

to the jurisdiction of ICT.52 

ICTY Statute under Art 5 also states the jurisdiction of the tribunal in relation to CAH.53 The 

tribunal shall assume jurisdiction when the listed crimes are committed in the armed conflict, 

international or non-international, which are directed against any civilian population. Acts 

referred under Art 5 includes: (a) murder, (b) extermination, (c) enslavement, (d) deportation, (e) 

imprisonment, (f) torture, (g) rape, (h) persecutions on political, racial and religious grounds, (i) 

other inhumane acts. It implies that CAH shall be connected with armed conflict. Even though 

the acts mentioned under the Art are committed against the civilian population, the act should not 

constitute CAH if the act is committed in peacetime.  

The recent legal framework of CAH is the Rome Statute of the International Criminal Court 

(here after ICC). The ICC under Art 7 provides the definition of CAH. It is defined as follows: 54   

                                                            
50 Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, annex, 8 
August 1945, 59 Stat. 1544, 82 UNTS 280., Art.6(c) 
51 Cryer, (n 43) 188 
52 Robert Cryer, Prosecuting International Crimes: Selectivity and the International Criminal Law 
Regime(Cambridge University Press 2005) 247 
53 Statute of the International Criminal Tribunal for the Former Yugoslavia, Art 5 
54 ICC, (n 5) 
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For the purpose of this Statute, "crime against humanity" means any of the following acts 

when committed as part of a widespread or systematic attack directed against any civilian 

population, with knowledge of the attack:  

(a) Murder;  

(b) Extermination;  

(c) Enslavement;  

(d) Deportation or forcible transfer of population;  

(e) Imprisonment or other severe deprivation of physical liberty in violation of fundamental 

rules of international law;  

(f) Torture;  

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or 

any other form of sexual violence of comparable gravity;  

(h) Persecution against any identifiable group or collectivity on political, racial, national, 

ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that are 

universally recognized as impermissible under international law, in connection with any act 

referred to in this paragraph or any crime within the jurisdiction of the Court;  

(i) Enforced disappearance of persons;  

(j) The crime of apartheid;  

(k) Other inhumane acts of a similar character intentionally causing great suffering, or 

serious injury to body or to mental or physical health. 

The definition of CAH in the Rome Statute differs from the previous definitions in many 

perspectives. The first difference is that there is no requirement of nexus of armed conflict and 
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discriminatory intent, except for the crime of persecution.55 There are three basic elements of 

CAH in the Rome Statute: should be directed against the civilian population, should have state or 

organizational policy, and should be systematic or widespread.56  

2.1.3. War Crimes  

A war crime is the oldest international crime which is defined as the violations of the laws and 

customs of war that takes place in the time of war, either non-international or international.  It is, 

in contemporary times, the crime of the violation of international humanitarian law, which 

regulates armed attacks.57  

A war crime is associated with armed conflict. It is stated that an armed conflict is said to exist 

‘whenever a resort to armed force between States or protracted armed violence between 

governmental authorities and organized armed groups or between such groups within a State.’58 

From the reading of the statement of the court, it can be inferred that the armed conflict may be 

either international or non-international. International armed conflict is the armed conflict 

between states, whereas non-international armed conflict refers to armed violence between 

government authorities and an organized armed group or between organized armed groups 

within a state. The research focuses on non-international armed conflict. 

The Geneva Conventions of 12 August 1949 common article 2 provides for the application of the 

convention, which includes both international and non-international armed attacks.59 The 

statement ‘although one of the Powers in conflict may not be a party to the present Convention, 

the Powers who are parties thereto shall remain bound by it in their mutual relations’ refers that 

the parties in the conflict may be an organized armed group within a state. Moreover, common 

Article 3 of the Conventions provides about the protected groups, prohibited acts and states 

responsibilities in the non-international attacks. It is provided that ‘in the case of armed conflict 

not of an international character occurring in the territory of one of the High Contracting 
                                                            
55 Cryer, (n 52) 254 
56 Larry May, Crimes Against Humanity: A Normative Account(Cambridge University Press 2005)120 
57 Akhavan (n 12) 43 
58 Prosecutor vs. Dusko Tadic, (1995), ICTY, IT-94-1-A, Para 70 
59 United Nation, Geneva Conventions of 12 August 1949, Common Art 2 of the Conventions. 
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Parties, each Party to the conflict shall be bound to apply, as a minimum, the following 

provisions:….’60Persons protected by the Conventions are those who ‘taking no active part 

in the hostilities, including members of armed forces who have laid down their arms and those 

placed hors de combat by sickness, wounds, detention, or any other cause, shall in all 

circumstances be treated humanely, without any adverse distinction founded on race, color, 

religion or faith, sex, birth or wealth, or any other similar criteria’.61  

The prohibited acts are also provided under the Article as follows: 

To this end, the following acts are and shall remain prohibited at any time and in any place 

whatsoever with respect to the above-mentioned persons: 

a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and 

torture;  

b)  taking of hostages;  

c)  outrages upon personal dignity, in particular humiliating and de�grading treatment;  

d)  the passing of sentences and the carrying out of executions without previous judgment 

pronounced by a regularly constituted court, affording all the judicial guarantees which are 

recognized as indispensable by civilized peoples.62  

Therefore, according to the Geneva Conventions, in non-international armed conflict, the above-

mentioned persons are considered as ‘protected groups’ and the act mentioned above against 

such protected groups is prohibited. 

The Common article 4 of the Geneva Conventions defined a protected person. For instance, the 

Geneva Convention relative to the protection of civilian persons in time of war of 12 August 

1949, Art 4 defines protected persons as ‘those who at a given moment and in any manner 

whatsoever, find themselves, in case of a conflict or occupation, in the hands of persons a Party 

                                                            
60 Ibid, Common Art 3 
61 Ibid 
62 Ibid 
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to the conflict or Occupying Power of which they are not nationals.’ The provision also provides 

for persons who are not considered as ‘protected persons’. 

The Rome Statute also incorporated ‘war crime’ as an international crime and gives jurisdiction 

to ICC for the perpetrators of ‘war crime’. 63 To constitute the act as a war crime’ which the ICC 

shall assume jurisdiction, the crime shall be committed ‘as part of a plan or policy or as part of a 

large-scale commission of such crime.’64 The acts which the international armed conflict 

constitute the war crime in are listed under Art 8 (2) (b) of the Statute. The Statute under Art 8 

(2) (c) provides the acts which constitute the acts of ‘war crime’ in the armed conflict not of an 

international character. These listed acts are serious violations of Art 3 common to the four 

Geneva Conventions of 12 August 1949, which are mentioned above. Art 8 (2) (e) also provides 

other 15 acts which are applicable in the non-international armed conflict.  

2.2. The Legal Framework of Atrocious Crimes in Ethiopian  

This section discusses the legal frameworks of the Ethiopian legal system for the prosecution of 

core international crimes, namely; crimes against humanity, crimes of genocide and war crime. 

The FDRE constitution, the 1957 penal code and the 2004 criminal code are the focus of the 

discussion. In these legislations, such core crimes are assessed. 

2.2.1 Atrocious Crimes under the FDRE Constitution 

FDRE Constitution is the supreme law of the land.65 It is provided that any law, customary 

practice or decision of an organ of state or a public official which contravenes this Constitution 

shall be of no effect.66 This refers that other laws enacted by the lawmaker and other government 

official decisions shall conform to the Constitution. For instance, the Federal Attorney General 

(currently the Ministry of Justice) has the power, on criminal matters, to order the 

discontinuation of investigation67 based on public interest and withdraw charges when found 

                                                            
63 ICC (n 5) Art 8 (1) 
64 Ibid 
65 Constitution of the Federal Democratic Republic of Ethiopia Proclamation No. 1/1995, Art 9 (1) 
66 Ibid 
67 Federal Attorney General Establishment Proclamation No. 943/2016, Art 6 (3) 



19 

 

necessary in the interest of the public.68 However, about crimes stated under article 28 of the 

FDRE Constitution, the Ministry of Justice (MoJ) has no power to do so.  

Regarding atrocious crimes, the Constitution under article 28 provides about crime against 

humanity. The caption of the article says that ‘crime against humanity’. The main purpose of the 

provision is the prohibition of barring the criminal liability of persons who committed CAH by 

statute of limitation.69 Such crimes may not be commuted by amnesty or pardon of the 

legislature or any other state organ.70 What constitutes a crime against humanity, according to 

the Constitution, are those defined by international agreements ratified by Ethiopia and by other 

laws of Ethiopia, which include genocide, summary executions, forcible disappearances or 

torture.71 This implies that CAH does not refer to a separate crime, but rather includes sets of 

crimes as mentioned here.  

2.2.2 Atrocious Crimes under the 1957 Penal Code 

International crimes are recognized and codified by the Ethiopian criminal justice system in 1957 

penal code.72 This refers that the prosecution of perpetrators of international crimes began after 

the adoption of the code. Though the thesis is limited to the cases tried by the 2004 Criminal 

Code, it is necessary to discuss the earlier code that deals with international crimes. Therefore, 

the 1957 Penal Code is discussed under the chapter accordingly.  

The Penal Code under Part II Special Part, Book III, and Title II deals with offenses against the 

law of nations.73 Article 281 of the code is about the crime of genocide and crime against 

humanity. Even though the title of the Art is cited as ‘Genocide; Crimes against Humanity’, the 

definition provided under the Art is the crime of genocide. CAH is not defined in the Code as a 

separate crime. From the wording of the Art, it can be concluded that the crime of genocide is 

                                                            
68 Ibid, Art 6 (4) 
69 Constitution (n 65) Art 28 (1) 
70 Ibid 
71 Ibid 
72 Tessema (n 19) 
73 The Penal Code Proclamation of 1957, Part II, Special part, Book II, and Title II 
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considered as a subclass of crime against humanity.74 However, CAH and crimes of genocide are 

two independent crimes which have their own constitute elements. The detail of the article also 

refers that the provision is to refer crimes of genocide, not CAH. The code defined genocide as 

follows: 

Art 281. Genocide; Crimes against Humanity  

a) Whosoever, with intent to destroy, in whole or in part, a national, ethnic, racial, 

religious or political group, organizes, orders or engages in, be it in time of war or 

in time of peace: killings, bodily harm or serious injury to the physical or mental 

health of members of the group, in any way whatsoever; or  

b) measures to prevent the propagation or continued survival of its members or their 

progeny; or  

c) the compulsory movement or dispersion of peoples or children, or their placing 

under living conditions calculated to result in their death or disappearance is 

punishable with rigorous imprisonment from five years to life, or, in cases of 

exceptional gravity, with death. 

The protected group against the crime of genocide, other than those groups mentioned in the ICC 

Statute, includes the ‘political group’, which is not recognized under the Geneva Convention75 

and the Rome Statute.76 The crime may be committed in the time of war or in peacetime.  This 

indicates that there is no nexus with armed conflict.  

The provision also states the punishment imposed on persons who are found guilty of 

committing the crime of genocide. He/she who committed a crime of genocide shall be punished 

with rigorous imprisonment from five years to life, or in case of special gravity, with death.77 

Like as ICC Statute and Geneva Convention, the penal code requires the intent to destroy the 

group in whole or in part to constitute the act as a crime of genocide. 

                                                            
74 Tessema (n 19) 103 
75 Convention (n  9) 
76 ICC (n 5) 
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Regarding war crimes, Article 282 of the Penal Code provides about the criminal liability of war 

crimes against the civilian population. Even though article from 283 to 294 also deals with war 

crimes, the research is not interested to deal with such issues. It only focuses on war crimes 

against the civilian population. Therefore, the main focused area of the research is Art 282 of the 

code.  

War crimes against civilians might be committed in times of war, armed conflict or occupation.78 

The Code does not indicate whether the war, armed conflict or occupation is an international 

character or not. As mentioned above when dealing with atrocious crimes at the international 

level, armed conflict may be occurred between states, between states and organized groups or 

between organized groups within a state. 79 Therefore, we can infer from this definition that the 

crime may include both types of attacks. 

The Code provides 8 acts that are constituted as war crimes if committed against the civilian 

population by violating the rules of public international law and international humanitarian 

conventions.80 The acts provided under Article 282 are: 

a) killings, torture or inhuman treatment, including biological experiments, or any other acts 

involving dire suffering or bodily harm, or injury to mental or physical health; or  

b) willful reduction to starvation, destitution or general ruination through the depreciation, 

counterfeiting or systematic debasement of the currency; or  

c) the compulsory movement or dispersion of the population, its systematic deportation, 

transfer or detention in concentration camps or forced labor camps; or  

d) forcible enlistment in the enemy’s armed forces, intelligence services or administration; 

or  

e) denationalization or forcible religious conversion; or  

f) compulsion to acts of prostitution, debauchery or rape; or  

g) measures of intimidation or terror, the taking of hostages or the imposition of collective 

punishments or reprisals; or  
                                                            
78 Penal Code (n 73) Art 282 
79 Tadic (n 58) 
80 Penal Code (n 73) Art 282 
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h) the confiscation of estates, the destruction or appropriation of property, the imposition of 

unlawful or arbitrary taxes or levies, or of taxes or levies disproportionate to the 

requirements of strict military necessity. 

As stated under Art 282 of the code, the person who is guilty of committing war crimes against 

the civilian population shall be punished with rigorous imprisonment from five years to life, or, 

in cases of exceptional gravity, with death. As stated above, other categories of war crime are 

not the concern of the research. 

Regarding the participation of the perpetrators of the crime, those who organize, order and 

engaged in the commission of the crime shall be criminally liable.81 The code does not put 

different types of punishment for those persons whose participation differs from one another. 

Therefore, the mode of participation in war crime includes organizing, ordering and engaging 

in the crime. 

2.2.3 Atrocious Crimes under the 2004 Criminal Code 

The Penal Code of the Empire of Ethiopia 1957 is repealed by the criminal Code of FDRE 

2004.82 Genocide is proscribed under the Criminal Code of the Federal Democratic Republic of 

Ethiopia 2004 under Art 269.  The code defined it as follows: 

Art 269: - Genocide.  

Whoever, in time of war or in time of peace, with intent to destroy, in whole or in part, a nation, 

nationality, ethnical, racial, national, color, religious or political group, organizes, orders or 

engages in:  

a)  killing, bodily harm or serious injury to the physical or mental health of members of the 

group, in any way whatsoever or causing thern.to disappear; or  

b) measures to prevent the propagation or continued survival of its members. or their progeny; 

or  
                                                            
81 Ibid 
82 The Criminal Code of the Federal Democratic Republic of Ethiopia 2004, Preamble no.2 
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c) the compulsory movement or dispersion of peoples or children or their placing, under living 

conditions calculated to result in their death or disappearance,  

is punishable with rigorous imprisonment from five years to twenty-five years, or, in more 

serious cases, with life imprisonment or death.  

There is no remarkable difference between the 1957 Penal Code and the FDRE Criminal Code of 

2004. The mode of participation of the perpetrators, the time of the commission of the crime, i.e. 

in time of war or peacetime, the acts which constitute the crime of genocide, the intent of the 

perpetrators to destroy the group in whole or in part and the punishment imposed on those who 

are found guilty of committing the crime of genocide are similar in both codes. Regarding 

punishment, the penal code provides that it may be from five to life of rigorous imprisonment; 

whereas the criminal code states that life imprisonment may be imposed by taking into 

consideration the gravity of the crime. However, this is not taken as a fundamental difference. 

The FDRE Criminal Code of 2004 differs from the 1957 Penal Code regarding the protected 

groups against the crime of genocide. As mentioned above, the protected groups under the 1957 

penal code are national, ethnic, racial, religious or political groups. However, the FDRE Criminal 

Code of 2004 includes; other than these mentioned groups, nation, nationality and color groups. 

The code fails to define what nation, nationality and color refer to. There is confusion regarding 

the definition of such terms and their difference with ethnic groups. 

The other category of atrocious crime incorporated under the FDRE Criminal Code of 2004 is 

war crime.83 The definition of war crime against the civilian population is incorporated into the 

criminal code without significant modification of the 1957 Penal Code. The mode of 

participation of perpetrators of the crime, i.e. organizing, ordering and engaging in the 

commission of the crime; the protected groups of war crime (civilian population); and violations 

that constitute a war crime against the civilian population are the same. Regarding the 

punishment, it is like the crime of genocide. 

                                                            
83 Ibid, Art 270-280 
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What the criminal code incorporated in addition to the 1957 Penal Code is that the acts constitute 

war crimes against the civilian population. As mentioned above, there are 8 acts provided under 

the penal code to constitute war crimes against the civilian population. In the Criminal Code of 

FDRE 2004, in addition to such acts, there are also 8 additional acts.84  

The Criminal Code does not proscribe the crime against humanity. Even though Part II Special 

Part Book III Title II provides about crimes in violation of international law, CAH is not 

prescribed under the code. Only genocide and war crime are recognized as international crimes 

under the code. 

To conclude, as stated above the crime of genocide and war crime are proscribed as international 

crime under the Ethiopian criminal justice system. On the other hand, CAH is not recognized as 

a separate crime under the criminal justice system of Ethiopia. It creates a difficulty in the 

criminal justice system to prosecute perpetrators of crimes against humanity.  
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CHAPTER THREE 

Prosecution of Atrocious Crimes in Metekel and Kamashe Zone 

This chapter deals with the prosecution of atrocious crimes in Ethiopia, especially the 

prosecution of the ethnic-based attacks in BGRS Metekel and Kamashe zone. The chapter 

focuses on examining the elements of alleged fact and the applied law for such crimes and the 

effectiveness of the prosecution. From 2018 onwards, there were ethnic-based attacks in the 

BGRS, Metekel and Kamashe zone. The attacks in the Metekel zone began to arise in September 

2018 onwards. The research covers the prosecution of such attacks from the period from 2018 

onwards. On the other hand, the ethnic-based conflict in the Kamashe zone arose in 2018 and the 

research also focused on the prosecution of such atrocities arose from 2018 onwards. 

Before discussing the prosecution of the above-mentioned atrocities, earlier experiences of the 

prosecution of core crimes in Ethiopia are discussed. The cases discussed in this section are the 

prosecution of the Anuak-Nuwer trials and the prosecution of the Oromo-Gumuz atrocities. 

Though there are other prosecutions of core crimes, the researcher purposely selected these 

prosecutions due to the nature of the case. Those Anuak-Nuwer and Oromo-Gumuz prosecutions 

are characterized by ethnic-based atrocious crimes.  

3.1. Earlier Prosecutions of Atrocious Crimes 

The prosecution of core crimes began in Ethiopia in the trial of former Derg Officials (Red-

Terror Trial).85 The Derg officials were accused of committing crimes of genocide against 

political groups.86 The prosecution of Derg officials is not in the interest of this research. It is 

only to indicate that it is the first prosecution of core crimes in Ethiopia. Therefore, it is not 

necessary to discuss further more about the prosecution and trial of this case. 

One of the prosecutions of atrocious crimes in Ethiopia is the Anuak-Nuwer trials. The 

perpetrators were those of Anuak ethnic groups which were alleged of committing the crime of 
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genocide in violation of Art 281 of the penal code of 1957 against Nuwer ethnic group members. 

It is the first ethnic genocide trial brought before the court in Ethiopia.87 The crime was 

committed on July 2002 while they were traveling by bus together with other (non-Nuwer) South 

Sudanese refugees, which resulted in the killing of 6 Nuwer ethnic group members. The charge 

was brought before the FHC.88  

As stated above in chapter two, to prosecute perpetrators with the crime of genocide, the crime 

should be directed against the protected group and it should be committed with the intent to 

destroy, in whole or in part, that protected group. The attack in Anuak-Nuwer was directed 

against the members of Nuwer ethnic group. The actus reus elements of genocide, i.e. killing of 

members of the protected group, were also fulfilled. However, the court did not discuss the 

intention. To prosecute perpetrators with the crime of genocide, it should be proved that the 

perpetrators committed the crime with the intent to destroy, in whole or in part, the targeted 

group. The court’s decision of convicting the defendants of the crime of genocide was only based 

on the killing of 6 members of the targeted group, not by proving the fulfillment of special 

intent.89 

The other prosecution of core crimes is the Oromo-Gumuz trial. In this trial, the perpetrators of 

the crime were charged with committing the crime of genocide in violation of Art 269 of the 

criminal code of Ethiopia.90 There were three criminal files of the crime of genocide. The 

perpetrators also charged them with aggravated homicide as an alternative charge. The incident 

of crime occurred in May 2008 in the context of ethnic-base conflict between the members of the 

ethnic Oromo and those of the ethnic Gumuz in western Ethiopia, across the borders shared by 

the regional States of the BGRS and of Oromia Regional State. In both ethnic groups, 

perpetrators of the atrocities were prosecuted and convicted of committing the crime of 

genocide.91 
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3.2. Prosecution of Atrocious Crimes in Metekel Zone 

Introduction 

The atrocities committed in the Meteke zone were ethnic-based attacks that resulted in the loss of 

the life of persons, bodily and mental injury, non-international displacement and the destruction 

of property. The research covers the conflict that arose within 2018 to 2021. The atrocities 

started from Decemberr 2018 onwards.  

The researcher accessed a total of 14 criminal charge files92against a total of 1461 defendants. 

Among these defendants, only 360 defendants were brought before the court and attended the 

trial. 266 defendants were tried in absentia. When the defendant fails to appear before the court 

without good cause, the trial in absentia may be allowed.93 The charges against 835 defendants 

were temporarily terminated due to the failure of the defendants to appear before the court. 

Before the ruling of suspension of the charges, the court ordered Federal Police Commission to 

bring defendants or to bring proof of the non-appearance of defendants at their address 

mentioned under the charge. In the cases when the proof of their non-appearance brought to the 

charge, the court ordered summon of defendants through newspaper and ruled the trial in 

absentia. However, if the defendants did not appear and not proof of non-appearance of 

defendants, the court ordered the suspension of the charges of defendants.  On the other hand, 

MoJ withdrew the charges of 310 defendants on the grounds of public interest. The MoJ has the 

power to withdraw criminal charges on the grounds of public interest.94 In the course of the trial, 

the charges of 70 defendants were temporarily terminated (due to the non-appearance of 

prosecution witnesses). Therefore, the trial was only on 237 defendants. The prosecutor listed a 

total of 1011 witnesses with the criminal file and attached other documentary evidence.  
                                                            
92 See FPP v. Fancha Amsaya et al, (2014), FHC, File No. 240549; FPP v.  Dulib Zerie et al, FHC, file no. 
2266190; FPP v. Adgo Gidie et al, FHC, File No. 266162; FPP v. Usman Merki et al, FHC, File No. 266229; FPP 
v. Abebe Kebede et al, FHC, File No. 272094; FPP v. Shaban Mensur et al, FHC, File No. 272067; FPP v. Abult 
Kasahun et al, FHC, File No. 272220; FHC, FPP v. Hailu Beguanguj et al, (2014), FHC, File No. 271219; FPP v. 
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Regarding the mode of participation of the defendants, some of them are charged with the crime 

of inciting and organizing a civil war (as organizer and mastermind of the civil war) and the rest 

of the defendants are charged with participating in the civil war. Those defendants, who have 

caused injury to life, liberty, person, health or property or have committed another crime, were 

charged with, in addition to crimes of civil war, other ordinary crimes. The defendants are 

members of the Gumuz ethnic group and the victims of the crime are, in most cases, members of 

the Amhara ethnic group. However, in some cases, Agew, Oromo and Shinasha ethnic groups 

are also victims of the crime. The perpetrators identified the victims as ‘Qey’ which refers to 

‘Red’ in apparent reference to their skin color. 

The atrocities were committed in two rounds. The first round covers the time from December 

2018 to June 2019. In these atrocities, the FPP framed 2 criminal charge files against 160 

persons. The second round of atrocities was committed from the end of November 2019 up to the 

end of 2020. The FPP framed, in the 2nd round of atrocities, a total of 12 criminal charge files 

against 1301 defendants. 

At the time of collection of the data, only 6 criminal files were decided by the court and the other 

3 criminal files were closed on different grounds before the final decision of the court. The 

remaining 5 criminal files were pending. As a result, the research focuses only on those 9 

criminal files which were decided and closed by the court and they are discussed below.  

3.2.1. FPP v Fancha Amsaya et al 

In the Fanacha Amsaya trial, there are 104 defendants with a total of 44 counts.95 The first 

charge is against all defendants with the crime of raising a civil war by arming and inciting 

citizens or inhabitants to take up arms against one another and participating in the civil war in 

violation of the criminal code of Ethiopia, Art 32(1) (a) (b), 38 (1), 240(1) (a) and (b) and 240(2). 

There is a lack of clarity regarding the charge against the defendants. Art 240 (1) of the code 

provides about the crime of raising a civil war, by arming citizens or inhabitants or by inciting 

them to take up arms against one another. It provides also punishment for those who violate this 
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provision. Sub Art 2 of this Art provides the aggravated circumstances to impose a higher 

penalty on the defendants. However, the detail of the charge indicates that most of the defendants 

are not organizers and masterminds of the civil war; rather they were participating in the civil 

war. Regarding participating in the civil war, it is provided under Art 240 (3) of the code, which 

provides a separate penalty for those who are found guilty. Therefore, those who were 

participating in the civil war should be charged with ‘participating in the civil war in violation of 

Art 240 (3) of the code.’ 

The preparation of the atrocities started in December 2018. Some of the defendants; who were 

local government officials, with the intent of raising a civil war as mentioned in the charge, in 

BGRS Metekel zone different districts (Wordas), gathering Gumuz ethnic group members, 

inciting them to take up arms against the Amhara and Agew ethnic groups (they named them as 

Habesha/Qeyoch).96 They also armed these persons to take action against the identified Amharas 

and Agews. What they insist to raise their arm is that ‘the land is Gumuzs’ but Amharas and 

Agews are settlers and they will take the land. As a result, we should take action against them to 

remove them from the area.’97 The defendants from 1-12 were different level local government 

officials of Metekel zone and Wordas. As understood from the details of the charge, these 

defendants were the masterminds and organizers of the atrocities. They were inciting other 

defendants to attack members of the Amhara and Agew ethnic groups.  

.  

As stated above, local government officials organized and supported the attack. It is directed 

against the members of specific ethnic groups; Amhara and Agew. It is also widespread. That 

means it covers a large geographical area and results in the loss of life of many persons, bodily 

injury, non-international displacement of persons, and destruction of property. The crime was 

committed in four districts of Metekel zone which are Mandura, Pawe, Guba and Dangur. The 

crime resulted in the loss of the life of 76 persons, willful bodily injury of 20 persons, non-

international displacement of thousands of persons and the destruction of property. All these 
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elements indicate that the atrocities may constitute CAH. Therefore, the perpetrators of the 

atrocities should have been prosecuted with the CAH. 

The charge was framed before the FHC Gilgel Beles criminal bench. Among 104 defendants, 

only 68 defendants appeared before the court. The charges against 35 defendants were 

temporarily terminated due to the failure of the defendants to appear before the court.98 One 

defendant was tried in absentia. Though the FPP intended to call about 218 witnesses, only 40 

witnesses appeared before the court and testified. Other documentary evidence was also 

submitted to the court. 

After the hearing of prosecution evidence, the court ruled that, among 68 defendants, 40 were not 

proven guilty of committing the alleged crime and the remaining 28 defendants were proven of 

committing the alleged crime and ruled that 28 defendants to enter their defense.99 Then, the 

defendants presented their evidence and testified before the court. After the completion of the 

defense evidence, the court rendered a decision. 26 defendants were convicted and the remaining 

2 defendants were acquitted. Regarding the penalties imposed on the convicted defendants, 4 

defendants were punished with life imprisonment, 1 defendant was punished with 25 years of 

rigorous imprisonment, 1 defendant was punished with 23 years of rigorous imprisonment, 17 

defendants were punished with 22 years of rigorous imprisonment, 2 defendants were punished 

with 20 years of rigorous imprisonment and 1 defendant was punished with 8 years of rigorous 

imprisonment.100  

Therefore, of 68 defendants tried before the court, 42 defendants were acquitted of their charges 

and the remaining 26 defendants were convicted of committing the alleged crime. The charge of 

36 defendants, as stated before, was temporarily terminated since the defendants failed to appear 

before the court. This indicates that most of the defendants were not brought before the court and 

prosecuted. As a result, it can be concluded that prosecution is not effective. 
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3.2.2. FPP v Gidey simeneh et al 

In the Gidey Simeneh et al file, FPP filed a charge against 56 defendants on August 2020 before 

the FHC Gilgel Beles criminal bench.101 All the defendants were charged with the crime of 

participating in the civil war in violation of Art 240 (3) of the criminal code of Ethiopia. 

Defendants attacked victims on the ground that a member of the Gumuz ethnic group was 

stabbed to death by the members of the Agew ethnic group. Defendants raised war against the 

members of the Agew and Amhara ethnic groups. The atrocities took place in Metekel Zone 

Mandura woreda, Genete Mariam kebele. The atrocies resulted in the death of 8 persons, bodily 

injury of 13 persons, the displacement of 2354 persons and the stolen of 1119 livestock. Other 

than the crime of participating in the civil war, a total of 15 charges of aggravated murder have 

been brought against those defendants who were involved and proved to cause other criminal 

acts. 

The attack was directed against the Amhara and Agew ethnic groups. In order to prosecute the 

perpetrators with the CAH, the acts of the perpetrators should constitute CAH. However, as 

stated above, the attack was directed against these ethnic group members due to the fact that the 

killing of members of Gumuz ethnic group. It was taken as revenge. There is no evidence to 

show the organizational policy of the attack. Therefore, the decision of the FPP to prosecute the 

perpetrators with the crimes of participating in the civil war is the appropriate decision.  

Among these 56 defendants, only 39 defendants appeared before the court. The remaining 17 

defendants did not appear before the court. The FPC was not able to bring these defendants 

before the court. As a result, the court ruled that, for the sake of the right of speedy trial of the 

defendants who appeared before the court, the charge of these defendants who failed to appear 

before the court should be terminated.102 Therefore, the trial process has been continued against 

these 39 defendants. 

The FPP attached a list of 46 witnesses and documentary evidence with the charge. Among the 

listed witnesses, only 23 were brought before the court and testified. The remaining 23 witnesses 
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did not appear and testified before the court.  As a result, the charges of 3 defendants were 

terminated due to the non-appearance of witnesses.  

After the testifying of prosecution witnesses, the court ruled that; among 39 defendants who 

were attending their trial, 15 defendants were acquitted of the charge brought against them, and 

the remaining 21 defendants entered their defense.103 After testifying the defense witnesses, the 

court decided the case. These 21 defendants were convicted of committing the alleged crime.  

The defendants were sentenced to rigorous imprisonments of 10- 25 years.104 

3.2.3. FPP v Hailu Beguanguj et al 

FPP accused 37 defendants before the FHC Gilgel Beles Criminal Bench.105 The 1st and 2nd 

defendants are accused of inciting a civil war in violation of Art 240 (2) of the criminal code of 

Ethiopia. The detail of the charge indicates that in September and October 2020, they provoked 

members of the Gumuz ethnic group living in the Dibate Woreda of Metekel Zone to attack 

persons who lived in the area as identified as ‘Qey’ which refers to members of Amhara, Oromo, 

Agew and Shinasha ethnic groups. They incited them by stating that ‘Reds living in the zone are 

going to take our land from us’. As a result, the defendants from 3-37 broke out a civil war on 

November 14, 2020, and December 6, 2020, in the Dibate District, Kido Kebele. The civil war 

resulted in the killing of 48 people, the bodily injury of 10 persons, the displacement of many 

people, and the damage of property. The defendants from 3-37 were charged with participating 

in the civil war in violation of Art 240 (3) of the criminal code of Ethiopia. 

Out of the 37 defendants, only 7 appeared and were tried before the court, while the remaining 

30 defendants' charges were suspended for non-appearance of defendants.106 The prosecutor has 

attached a total of 25 witnesses and documentary evidence with charges. Only 8 witnesses 

appeared and testified before the court. Among the 7 defendants who appeared before the court, 

the case of 2 defendants was dropped107 on the ground of the non-appearance of witnesses. After 
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hearing the prosecution's witnesses, 1 defendant was acquitted and the court ordered the 

remaining 4 defendants to enter their defense.108 These 4 defendants were convicted of 

committing the alleged crime and punished with rigorous imprisonment from 13-19 years.  

The atrocity was committed against the civilian society. It was a widespread attack. It also 

resulted in the loss of the life of many people, bodily injury, displacement and destruction of 

property. The intent of the perpetrators was to remove these peoples from the area. The way of 

the attack and the gravity of the crime indicate that the atrocity may constitute CAH. The local 

government officials did not react to avert the atrocity. Therefore, it can be concluded that the 

atrocity constitutes the CAH. Though the attack was directed against specific ethnic groups, due 

to lack of evidence to show the intention of perpetrators, it is also difficult to prosecute them 

with the crime of genocide. There is no evidence that shows the perpetrators committed the 

alleged crime with the intention to destroy, in whole or in part, of the identified ‘Qey’ societies 

living in the area. On the other hand, of 37 defendants, only 4 defendants were convicted of the 

alleged crime. This indicates that the prosecution is not effective. Many of the defendants did not 

bring to justice.  

3.2.4. FPP v Adigo Gidie et al 

The FPP filed the charge against Adigo Digie et al before the FHC of Gilgel Beles Criminal 

bench against 36 defendants in late December 2020. There are a total of 5 counts. All defendants 

were charged with the crime of participating in the civil war in violation of Art 240 (3) of the 

criminal code of Ethiopia.109 The remaining 4 counts were against those defendants who were 

proven to cause the death of persons in violation of Art 539 of the criminal code of Ethiopia. 

Though the preparation for the atrocities began in late November 2019, the actual atrocity was 

committed at midnight on October 11, 2020.110   

The crime was committed in BGRS Metekel Zone Mandura Woreda Duhanzbaguna kebele. The 

defendants were members of the Gumuz ethnic group. As stated under the prosecutor’s charge, 

                                                            
108 Ibid 
109 FPP v. Adigo Gidie et al (2022), FHC, File No. 266162 
110 Ibid  



34 

 

the crime is organized by other persons who were charged by the prosecutor with another 

criminal file.111 The victims of the crime were members of the Amhara ethnic group. As 

mentioned before, they identified them as ‘Qeyoch’. The reason for the attack was, as stated in 

the introduction of this section, to remove members of the Amhara ethnic group from the area. 

The organizer and mastermind of the atrocities incited and armed them to kill and displaced 

members of the Amhara ethnic group to remove them from the area.112 

The perpetrators committed the atrocities by using modern and traditional armaments. At 

midnight of October 11, 2020, the defendants with other persons who were not identified by the 

investigation started to attack members of the Amhara ethnic group who were living in Metekel 

Zone Mandura Woreda Duhanzbaguna kebele. They were living together with them. They 

attacked them for the only reason of being members of the Amhara ethnic group and with the 

wish to remove them from the area. They believed that they have the ownership right in the area 

and others were settlers and should leave the area.  

The charge stated that a total of 283 persons were killed, 76 persons were injured, 25,399 

persons were displaced and an estimated 134,315,582.50 Birr property was destroyed. However, 

from the details of the charge, it can be understood that 12 persons were killed by the 

perpetrators. The result of the atrocities mentioned under the charge refers to the overall results 

of the atrocities committed in Metekel Zone's different Wordas.  As mentioned in the general 

introduction of this section, the atrocities committed within the time frame of November 2019 up 

to the end of 2020 were organized by the defendants who were charged in the criminal file of 

Giragn Gudeta et al.113  

Among 36 defendants, only 14 defendants appeared before the court and attended the trial. In the 

course of the trial, one defendant who appeared before the court died. As a result, the charge 

brought against him was terminated. The charges of 22 defendants were temporarily terminated 

on the ground of the failure of the defendants to appear before the court.114 The prosecutor listed 
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a total of 28 witnesses and different documentary evidence to prove the commission of the crime. 

Among the listed witnesses, only 10 witnesses testified before the court. 

After the completion of testifying of prosecution witnesses; regarding one defendant, the court 

ruled that the prosecutor did not prove beyond reasonable doubt about the commission of the 

crime by the defendant. As a result, he was acquitted and released free. Regarding the remaining 

12 defendants, the court ruled that the evidence proved the commission of the crime by the 

defendants and ordered them to enter their defenses. After testifying the defense witnesses, the 

court gave the decision. These 12 defendants were convicted of committing the alleged crime.115 

These defendants were sentenced to 18-22 years of rigorous imprisonment.116 

As stated above, the attack was organized by the leaders of the rebel group which shows that 

there was organizational policy. The targeted groups of the attack were those civilian societies of 

members of the Amhara ethnic group who lived in the area. The atrocity resulted in the loss of 

the life of many people, bodily injury, displacement and destruction of property. The attack was 

also widespread. This indicates that the atrocity may constitute CAH. However, the perpetrators 

were prosecuted with ordinary crimes. 

On the other hand, though the perpetrators were prosecuted for ordinary crimes, the prosecution 

was not effective. Many of the defendants failed to appear before the court. Of the 36 defendants, 

only 13 were appeared and tried before the court and one was acquitted these 12 defendants were 

convicted of committing the alleged crime. This indicates that 68.9 % of the defendants did not 

bring to justice. Therefore, it can be concluded that the prosecution is not effective. 

3.2.5. FPP v Fikiru Zeleke et al 

In the case of Fikiru Zeleke et al, the FPP charged 39 defendants before the FHC.117 The 

defendants from 1-9 were charged with the crime of inciting citizens to take up arms against one 

another.  The preparation to raise the civil war started in 2019. They gathered members of the 

Oromo ethnic group who were living in different kebeles in Metekel Zone, Dibate District and 
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insisted them that ‘Metekel Zone belongs to Oromia and there should not be another ethnic 

group, we must liberate Oromia and establish an Oromia government, so you must fight together 

with OLF Shenie, Prosperity will not lead us.’ The remaining 30 defendants were accused of 

participating in the civil war in violation of Art 240 (3) of the criminal code of Ethiopia. The 

defendants were members of the Oromo ethnic group and the victims were members of the 

Amhara ethnic group living in the area. Defendants who abducted persons were charged, in 

addition, with the crime of abduction in violation of Art 586 of the criminal code of Ethiopia. 

There were a total of 4 counts. 

The atrocities resulted in the killing of 3 members of the Amhara ethnic group, the displacement 

of 482 persons, and the destruction of property valued at over 21 million birr. Only 5 defendants 

appeared before the court. The trial of the other 34 defendants was in absentia.118 There were 33 

witnesses listed with the charge and other documentary evidence. Among the listed witnesses, 

only 18 testified before the court. Since the prosecutor failed to bring the remaining 15 witnesses 

before the court, the court ruled out the right of the prosecutor to testify the remaining 15 

witnesses against the defendants. As a result, the charge of 6 defendants was withdrawn by the 

request of the prosecutor subject to resume of the charge up on the appearance of witnesses.119 

Therefore, the trial continued on the remaining 33 defendants; 5 were tried in their appearance 

before the court and 28 in absentia. 

The court ruled that 5 defendants were released free from the charge brought against them,120 

among them, 2 defendants were attending the trial and the rest were tried in absentia; and the 3 

defendants who were attending their case should enter their defenses.121 Defendants who were 

tried in absentia were convicted of committing the alleged crime122 and sentenced to 9-11 years 

of rigorous imprisonment.123 Though the court ruled the 3 defendants to enter their defense, FPP 

withdrew the charges of these defendants on the ground of public interest as per article 6 (3) (e) 
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of Proclamation no. 943/2016.124 Therefore, following the prosecution's withdrawal of the 

defendants' charge, the court closed the file.125 

Though the victims of the attack did not react to the perpetration, the prosecution of perpetrators 

with the crime of raising civil war and participating in the civil war is appropriate decision. 

There is no other relevant provision to prosecute them. However, among these 39 defendants, 

only 5 were appeared and tried before the court. The other 34 defendants were tried in absentia. 

Therefore, it can be concluded that the prosecution of the perpetrators of the atrocities is not 

effective and affects the criminal justice system justice.  

3.2.6 FPP v Shaban Mensur et al 

FPP filed the case of Shaban Mensur et al in April 2021 before the FHC Gilgel Beles criminal 

bench.126 All of them were accused of participating in the civil war in violation of Art 240 (3) of 

the criminal code of Ethiopia.127 As stated in the introduction, the preparation to raise a civil war 

was organized by other defendants who were accused of organizing and inciting the civil war.128 

The organizers of the civil war incited the defendants that ‘reds should not be living in Metekel 

zone, Gumuz People Democratic Movement (GPDM) should govern the region, no longer 

prosperity should govern the region’. 2 defendants, in addition to the crime of participating in the 

civil war, were also charged with aggravated homicide. The atrocities resulted in the killing of 44 

people, 15 were injured, 19 houses were burned down and many people were displaced from the 

area.  

The total numbers of defendants charged by FPP were 98. Among the defendants, 39 appeared 

before the court and the remaining 59 did not appear before the court. Although the court 

repeatedly ordered the police to summon the defendants who did not appear, the police failed to 

                                                            
124 Ibid 
125 Ibid 
126 FPP v. Shavan Mensur et al (2023), FHC, 272067 
127 Ibid 
128 Gudeta (n 112) 



38 

 

bring the accused. As a result, defendants were summoned by the newspaper and failed to appear 

before the court and the court ordered their case to be tried in absentia.129 

FPP listed 76 witnesses to be testified before the court to prove the commission of the crime by 

the defendants. There was also other documentary evidence attached to the charge to prove the 

results of the crime. However, only 30 witnesses appeared before the court and testified. 

Regarding the witnesses who failed to appear before the court by a given time; the court ruled 

that there should not be any more adjournment on the ground to testify of prosecution 

witnesses.130 At the trial stage, MoJ withdrew the charges of 95 defendants on the ground of 

public interest131 and the charge of one defendant was terminated on the ground of his death. As 

a result, the trial was only on 2 defendants. The court ruled that these defendants enter their 

defense. These defendants were convicted of committing the alleged crime and sentenced to 15 

and 20 years of rigorous imprisonment.132 

The acts of the perpetrators constitute the CAH. The attack was directed against the civilian 

society, it was widespread which covers a large geographical area and resulted in a mass 

destruction and the atrocity was committed as an organizational policy.  The attack was 

organized by the rebel group (GPDM) against persons who were identified as ‘Qey’ by the 

perpetrators. Therefore, the perpetrators should have been prosecuted with the CAH. On the 

other hand, most of the perpetrators did not bring to justice. Though 39 defendants were 

appeared before the court, MoJ withdrew the charge of 95 defendants on the ground of public 

interest. As a result, only 2 defendants were convicted of committing the alleged crime. So, it can 

be concluded that the justice system is failed to achieve its goal. 

3.2.7 FPP v Dergu Ferenj et al 

The charge against Dergu Ferenj et al (161 defendants) was filed on May 24 2021 before FHC 

Gilgel Beles Criminal bench. Defendants listed from 1-6 were charged with the crime of inciting 
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civil war in violation of Art 240 (1) and (2).133 The detail of the charge indicates that they incited 

members of the Gumuz ethnic group to raise a civil war against those persons who were 

identified as ‘Qey’ who lived in the area by saying that ‘we should be governed by GPDM and 

those people who were identified as “Qey’ should be removed from the area.’  

As a result, on November 15 and 16 2020, defendants who were listed from 7-92 were raising a 

civil war in Metekel Zone Dibatie district which resulted in the killing of more than 5 persons, 

displacement of 8401 persons and destruction of property worth more than 114 million Birr. 

Other defendants who were listed from 93-161 also raised a civil war, on the morning of January 

13, 2021, in Metekel Zone Dibatie district, against members of the Amhara and Agew ethnic 

groups who lived in the area. Regarding the result of the crime in the second incident, more than 

80 persons were killed, 26 persons were injured and an identified number of persons were 

displaced as well as property was destroyed. The charge filed against defendants listed from 7-

161 was participating in the civil war in violation of Art 240 (3) of the criminal code of Ethiopia. 

Defendants who had caused the death of persons were charged with, in addition to the crime of 

participating in the civil war, the commission of the crime of aggravated homicide in violation of 

Art 539 of the criminal code of Ethiopia. There were a total of 21 counts. 

Among those 161 defendants, only 6 appeared before the court. Other 155 defendants did not 

appear before the court. As a result, the charge against those defendants who failed to appear 

before the court was suspended by the court.134 At the trial stage, FPP withdrew the charge of 1 

defendant based on public interest135 and the trial continued with the other 5 defendants.  

FPP draw up a list of 29 witnesses and only 9 witnesses appeared and testified before the court. 

The court ruled that, up on the testifying of prosecution witnesses, defendants should enter their 

defense. However, before the completion of testifying of defense witnesses, FPP also withdrew 

the charges of these 5 defendants based on public interest.136 Therefore, the court closed the case 
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without rendering a final decision (no one is either acquitted or convicted of committing the 

crime) and the defendants were released from the prison.137 

The prosecution is not effective, like as other previously discussed cases. Though the acts of the 

perpetrators of the atrocities constitute the CAH, they were not prosecuted with CAH. On the 

other hand, most of the defendants (of 161 defendants, 155 defendants) were not bringing to 

justice. The charge of the remaining 6 defendants who were present before the court was 

withdrew by MoJ on the ground of public interest. Therefore, all the defendants were not 

accountable for their wrong doing.  

3.2.8. FPP v Abebe Kebede et al 

In the Abebe Kebede et al case, there were a total of 90 defendants. The file was opened before 

the FHC Gilgel Beles criminal bench in April 2021.138 All the defendants were charged with the 

crime of participating in a civil war in violation of Art 240 (3) of the criminal code of Ethiopia. 

In addition, defendants who caused the death of persons were charged with the crime of 

aggravated homicide in violation of Art 539 of the criminal code of Ethiopia.139  The atrocity 

was committed in Metekel Zone different districts and kebeles in 2012 and 2013. The crime was 

organized and incited by GPDM leaders, as stated above charged with other criminal files. 

The targets of the attack were persons who lived in the area and were identified groups by the 

perpetrators of the atrocities as ‘Qey’ or members of the Amhara ethnic. They committed the 

atrocities with the intent to remove the victims from the area. As a result of the atrocities, 39 

persons were killed, 6 persons were injured, many people displaced and property was destroyed. 

The atrocity may constitute the CAH. The attack was widespread and systematic, which was 

directed against the civilian population (members of Amhara ethnic group) as well as the acts 

including; murdering of civilian population are fulfilled. Therefore, it can be concluded that the 
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atrocity constitutes CAH. However, like as other perpetrators discussed above, the perpetrators 

were prosecuted with ordinary crimes.  

15 of the defendants appeared before the court and attended their trial, while the remaining 75 

defendants could not appear, so their charges were temporarily terminated.140 Although the 

prosecutor presented a list of 25 witnesses who would prove the case, only 4 witnesses appeared 

and testified before the court. Among the 15 defendants tried before the court, these 4 witnesses 

testified only against 5 defendants, and since no witnesses who could testify against the rest were 

presented, the case of 10 defendants was temporarily suspended due to the non-appearance of 

witnesses.  The court ruled that these 5 defendants should enter their defense. However, FPP 

withdrew the charge of these defendants before the testifying of defense witnesses.141 

3.2.9. FPP v Usman Merki et al  

All the defendants in Usman Merki et al case were charged with the crime of participating in the 

civil war in violation of Art 240 (3) of the criminal code of Ethiopia, and the action took place on 

different days in 2012 and 2013 in different districts of Metekel Zone.142 The total numbers of 

defendants were 130.  The atrocity targeted the sections of society that they call red, and most of 

them were members of the Amhara ethnic group, which resulted in the death of 283 people, 76 

bodily injuries, and displacement of 25,399 people as well as the destruction of property worth 

more than 134 million birr. A total of 2 counts of aggravated homicide were filed against the 

defendants whose involvement has been identified. 

Among the defendants, only 23 appeared before the court and were tried in their presence. The 

other 107 defendants failed to appear before the court. As a result, the court ruled that the case of 

such defendants was suspended subject to resume upon the appearance of the defendants.143 The 

prosecutor listed a total of 75 witnesses that would prove the case. Among these witnesses, 22 

appeared before the court and testified. However, in the course of the trial, FPP withdrew the 
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case of 22 defendants who were tried in their presence on the ground of public interest and the 

case of the remaining 1 defendant was suspended due to the non-appearance of witnesses. As a 

result, the case was closed without rendering a final decision. 

Generally, though the acts of the perpetrators may constitute CAH, the perpetrators of atrocious 

crimes in Metekel Zone were prosecuted with ordinary crimes. A CAH involves, as stated under 

chapter two, the commission of certain prohibited acts; like as murder, committed as part of a 

widespread or systematic attack directed against a civilian population. In the cases at hand, the 

acts of the perpetrators fulfill these elements. Therefore, they should have been prosecuted with 

the CAH. However, due to the lack of legal framework to proscribe CAH, the perpetrators were 

prosecuted with ordinary crimes.  

On the other hand, most of the perpetrators did not bring to justice. The charge of some of these 

defendants who appeared before the court was terminated with the decision of the MoJ to 

withdraw the charge on the ground of public interest. Again the charges of some other 

defendants were suspended due to the non-appearance of prosecution witnesses. All these facts 

indicate that, the prosecution was not effective. 

3.3. Prosecution of Atrocious Crimes in Kamashe Zone 

From May 2018 onwards, there was an ethnic-based conflict in BGRS Kamashe zone's different 

districts. The conflict lasted until the end of 2018. The perpetrators of the atrocities were 

members of the Gumuz ethnic group. The atrocity was organized and supported by local 

government officials. The targeted groups of the atrocities were those of members of the Oromo 

ethnic group and in some way members of the Amhara ethnic group. Most of the victims of the 

conflict are members of the Oromo ethnic group who were living in the area, and members of the 

Amhara ethnic groups were also victims of the atrocities.  

The atrocities resulted in the loss of life of many people, bodily injury, and displacement of the 

persons who were living in the area as well as the destruction of property. The research focuses 

on selected criminal files. The files were selected based on the defendant's involvement in the 

crime and the severity of the harm caused by the crime, as well as because I believe that the 
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overall nature of these criminal files reflects the state of the crime at the time and the prosecution 

and trial process of other criminal files. The files discussed below are Erena Babure et al, Fekade 

Chefie et al and Merdasa Gutema et al.  

3.3.1. FPP v Erena Babur et al  

FPP filed the case of Erena Babur et al in July 25 2019 before the FHC. The total numbers of 

defendants were 18 who were charged with the crime of organizing and inciting a civil war and 

participating in the civil war. There are a total of 3 counts.144 The first 3 defendants were charged 

with the crime of organizing and inciting the civil war in violation of Art 240 (1) (b) of the 

criminal code of Ethiopia and the other 15 defendants were charged with the crime of 

participating in the civil war in violation of Art 240 (3) of the criminal code of Ethiopia. In 

addition to the charge against participating in the civil war, 2 defendants were also charged with 

the crime of causing grave willful injury against a person. From the total of 18 defendants, only 2 

defendants were brought before the court and the other 16 defendants were not brought before 

the court. As a result, the charge against those defendants who failed to appear before the court 

was suspended.145 

As stated above, there are a total of 3 counts. The first charge is against the defendants 

mentioned from 1-3 of the charge framed by the federal attorney general. They were local 

government officials. As the charge indicates, they were masterminds and organizers of the 

crime by arming and inciting other defendants, who were members of the Gumuz ethnic group, 

to raise a civil war against those who were members of the Oromo ethnic group living in the 

area.  

Before the start of the attack against the members of the Oromo ethnic group, these defendants 

prepared others to commit the crime by arming the members of the Gumuz ethnic group and 

inciting them to attack members of the Oromo ethnic group with the intent to remove them from 

the area. The preparation started in early September 2018. The attack was targeting, as 

mentioned above, members of the Oromo ethnic group who lived in BGRS Kamashe Zone 
                                                            
144 FPP v. Erena Babur et al(2021), FHC, 240713 
145 Ibid 
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Kamashe Worda and town. The organizers of the civil war disarmed the government's local 

security forces of members of the Oromo ethnic group. They were inciting other defendants to 

kill, injured and displaced members of Oromo ethnic groups from the area. They armed members 

of the Gumuz ethnic group by taking firearms from prison centers.  

As a result of the incitement by the organizers of the civil war, other defendants, from 4-18, took 

action against those members of the Oromo ethnic group. The incident occurred from September 

17-25/2018. The attack resulted in, as far as the investigation proved, the killing of 194 persons, 

bodily injury of 28 persons, the displacement of 83,269 persons and an estimated 27,483,300.00 

Birr destruction of property. 

In addition to the above-mentioned charges, 2 defendants were charged, as per Art 240 (4) of the 

criminal code of Ethiopia, with the crime of causing grave willful injury to the person in 

violation of Art 555 (a) of the criminal code of Ethiopia. 

The victims of the crime were, as mentioned above, members of the Oromo ethnic group. They 

committed the crime with the intent to remove members of the Oromo ethnic group from the 

area. Though most of the victims were members of the Oromo ethnic group, members of the 

Amhara ethnic group were also the victims of the atrocities. 

The FHC arranged a criminal bench in BGRS Assosa zone, Assosa town for the trial of ethnic-

based criminal cases that occurred in Kamashe and Assosa zone. The charge at hand was filed 

before the court on July 18, 2019. As stated above, only 2 defendants were brought before the 

court. Though the court ordered FPC to bring defendants who failed to appear before the court, 

FPC was not able to bring them before the court. As a result, the court ordered, as stated above, 

the suspension of the charge against defendants who did not appear before the court.  

The total numbers of witnesses were 25, but only 7 witnesses were heard before the court against 

those 2 defendants who appeared before the court. There was also other documentary evidence 

brought against the defendants. After testifying the prosecution witnesses, the court ruled that 

these defendants enter their defense.  After testifying the defense witnesses, the court rendered 
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judgment and 1 defendant was convicted of committing the alleged crime and the other was 

acquitted of the charge brought against him.146 

The defendants who were charged with inciting and organizing the civil war were local 

government officials and they armed the members of Gumuz ethnic group. The attack was 

directed against the civilian population of members of Oromo ethnic group and it was a 

widespread which covers a wide geographical area and resulted in the loss of the life of many 

people, displacement and destruction of property. Therefore, the atrocity may constitute CAH. 

However, perpetrators of the atrocity did not prosecute for CAH. In addition, though the FPP 

charged 18 defendants for the atrocious crimes committed, only 2 were bring to justice. 

Therefore, it can be concluded that the prosecution of atrocious crimes was not effective. 

3.3.2. FPP v Fekade Chefie et al  

In the Fekade Chefie et al case, FFP file the charge against 178 defendants before the FHC in 

August 2019.147 Defendants were charged with the crime of organizing and inciting civil war and 

participating in the civil war. Regarding the mode of participation of defendants, the first 21 

defendants were masterminds and organizers of the civil war. The other defendants from 22-178 

were those who were participating in the civil war. Therefore, FPP charged the masterminds and 

organizers for the crime of organizing and inciting a civil war between inhabitants in violation of 

Art 240 (2). The other defendants were charged with the commission of the crime of 

participating in the civil war in violation of Art 240 (3) of the criminal code. 

The detail of the charge indicates that the organizers of the civil war were, most of them were 

local government officials and workers of Kamashe Zone, Kamash town administration and 

Yaso district. They used their government's official capacity for the preparation of inciting the 

civil war. They armed the ordinary members of the Gumuz ethnic group to attack members of 

the Oromo and Amhara ethnic groups living in the area. They started the preparation for the 

attack in May 2018. As a result, other defendants, who were members of the Gumuz ethnic 

group, raised a civil war against members of the Oromo and Amhara ethnic groups who were 
                                                            
146 Ibid 
147 FPP V Fekade Chefie et al (2022), FHC, 245088 
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living in BGRS Kamashe Zone Yaso district. Defendants who have proved to cause the death of 

persons were charged with, in addition to the charges mentioned above, aggravated homicide. 

There are a total of 58 counts. 

The atrocities resulted in the death of 46 persons, bodily injury of 9 persons and destruction of 

property estimated at more than 310,039,136 Birr, as well as, even though not mentioned the 

number, displacement of persons from residence. As stated earlier, the victims of the crime were 

members of the Oromo and some of the Amhara ethnic groups. The only reason why victims 

were targets of the attack was only being members of the Oromo and Amhara ethnic groups. 

Perpetrators took action against those victims with the intent to remove them from the area. 

Among 178 defendants, only 17 defendants appeared before the FHC Assosa criminal bench. 

The remaining 161 defendants did not appear before the court. As a result, the court suspended 

the charge of these defendants who failed to appear before the court. The trial process was 

continued only on 17 defendants who appeared before the court. The acts of the perpetrators may 

constitute the CAH, like as the formers case, but not prosecuted for the CAH. Most of the 

defendants were not bring to justice. Therefore, the prosecution was not effective. 

FPP listed a total of 135 witnesses and other documentary evidence with the charge. However, in 

total, 8 witnesses appeared before the court and these witnesses testified only against 4 

defendants. The other witnesses who could be testified against the remaining 13 defendants did 

not appear before the court. As a result, the charge against 13 defendants who attended the trial 

was suspended due to the non-appearance of prosecution witnesses.148 The trial proceeded with 

the remaining 4 defendants. The court ruled that, after testifying the prosecution witnesses, these 

4 defendants entered their defense.149 These 4 defendants brought their defense witnesses before 

the court. The court, after testifying of the defense witnesses, convicted the defendants with the 

charge brought against them.150 
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3.3.3. FPP v Gemechu Gutema et al 

The case of Gemechu Gutema et al was filed before FHC in August 2019.151 The atrocities, in 

this case, were also committed in BGRS Kamasha Zone. There were a total of 48 defendants. 

Defendants listed from 1-9 were charged with the crime of raising civil war, by arming citizens 

or inhabitants or by inciting them to take up arms against one another, in violation of Art 240 (2). 

Others were charged with the crime of participating in the raised civil war in violation of Art 240 

(3) of the criminal code of Ethiopia.152 Defendants who caused the death of persons and bodily 

injury were also charged with the crime of aggravated homicide and willful bodily injury. There 

are a total of 15 counts. 

The detail of the charge indicates that the defendants who were organizing and raising the civil 

war started to incite members of the Gumuz ethnic group to raise a civil war against members of 

the Oromo ethnic group who lived in Kamashe Zone Agalomitie district and Oromia neighboring 

districts. Organizers of the crime were local government officials and they used their position to 

incite and organized the armed conflict. Most of them were local security force leaders and they 

armed members of the Gumuz ethnic group to attack members of the Oromo ethnic group living 

in the area. They incite them by saying that “since Oromo controls government power, they will 

take your land and other natural resources. Therefore, you should kill Oromos.” They also told 

them about the way how to attack them. The remaining defendants who were charged with the 

crime of participating in the civil war started to attack members of the Oromo ethnic group. The 

atrocity was committed, as stated above, in Kamashe Zone Agalomitie district and Oromia 

neighboring districts. As a result of the civil war, 27 people were killed, 5 people were seriously 

injured, many houses were burnt and many people were displaced from their residences.  

The trial took place, like other criminal files committed in Kamashe Zone, in Assosa town. 

Among these 48 defendants, only 10 defendants appeared before the court. The other 38 

defendants did not appear before the court. As a result, the court ruled that the charge of those 
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defendants who did not appear before the court should be suspended.153 Therefore, the trial 

proceeded against the remaining 10 defendants.  

FPP intended 34 witnesses to have been testified. Among the listed witnesses, only 7 appeared 

and testified before the court. These witnesses testified against the 9 defendants who were tried 

before the court. Other witnesses who could testify on the other 1 defendant who was tried 

before the court did not appear. As a result, the court ruled that this defendant did not need to 

defend and acquitted from the charge brought against him.154 On the other hand, the remaining 9 

defendants were ordered to enter their defense witnesses. After testifying of defense witnesses, 

defendants were convicted of committing the alleged crime and they were sentenced to 9-21 

years of rigorous imprisonment.155 

To conclude, of the total 995 defendants of both Metekel and Kamashe trials, only 243 

defendants appeared before the court and tried in their present. Among 761 defendants who did 

not appear before the court, 93 defendants were tried in absentia and the charges of the 

remaining 659 defendants were suspended on the ground of non-appearance of defendants. On 

the other hand, from the total defendants tried before the court, only the charges of 150 

defendants were decided by the court. 90 defendants were convicted of committing of the alleged 

crime and the remaining 60 defendants were acquitted from the charges brought against them.  

As stated above, the acts of the perpetrators may constitute the CAH. However, they were not 

prosecuted for the CAH. The main reason why they did not prosecute for the CAH was the lack 

of legal framework to prosecute CAH in the domestic law. On the other hand, most of the 

defendants were not bring to justice. This implies that the prosecution did not achieve its goal.   
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CHAPTER FOUR 

Prosecutorial Gaps and Impacts of the Gaps on the Criminal Justice System 

As discussed in chapter three, the acts of perpetrators of the atrocious crimes in BGRS Metekel 

and Kamashe Zone may constitute the CAH.  However, they were not prosecuted for the CAH 

due to a lack of legislation that proscribes CAH. On the other hand, most of the perpetrators who 

were charged with ordinary crimes were not brought to justice and the charges of some of the 

defendants were withdrawn by MoJ. This chapter focuses on discussing briefly such gaps and the 

impacts of the gaps on the criminal justice system. Four prosecutorial gaps are identified and 

discussed in this chapter. The impacts of the gaps on the criminal justice system are also the 

focus of the chapter. 

4.1. Lack of Uniform Application of the Law 

The above-discussed prosecutions indicate that there is no uniformity of application of laws to 

the same alleged facts. The earlier prosecutions, which are Oromo-Gumuz and Anuak-Nuwer 

prosecutions were prosecuted with the crime of genocide. The alleged facts indicate that the 

perpetrators were members of a specific ethnic group and they committed the crime against other 

members of ethnic groups. The court convicts the defendants only by proving that the atrocities 

were committed against the specific ethnic group with the full knowledge of the fact that the 

victims were members of the targeted ethnic group. The law requires the fulfillment of intent to 

destroy ‘in part or in whole’ the protected group.156 In the Anuak-Nuwer case, the court did not 

discuss the mental element of the alleged fact. The court regarded that the fulfillment of the actus 

reus (killing) and that the victims were targeted based on their ethnicity was sufficient to convict 

the defendants of genocide.157  

In the Oromo-Gumuz prosecution158, the prosecutor charged the perpetrators of the atrocities 

with the crime of genocide in violation of Art 269 of the criminal code.159 It is stated that they 
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committed the crime with the intent to ‘destroy’ the specific ethnic group.160 In the same way, in 

the Anuak-Nuwer trial, the court did not discuss the mental element of genocide, though the 

dissenting judge tried to address the mental element of genocide.161 The decision given by the 

majority indicates that only the fulfillment of material elements and the targeted group being 

members of the protected group is sufficient to prove the commission of the crime of genocide.  

The crimes in BGRS are committed in the same way as these discussed trials. That means they 

committed the crime against ethnic groups. The material element, which means, killing of 

persons, bodily injury and other required elements are fulfilled. The targeted groups are those 

protected groups of the crime of genocide. However, they were prosecuted for the crime of 

raising civil war and participating in the civil war. The researcher believes that to prosecute 

perpetrators of the crime of genocide, the mental element of the crime should be proved 

independently of other requirements. The required mental element is that the crime should be 

committed with the intent to destroy ‘in whole or in part’ of the group (in the case at hand ethnic 

group) protected by the law. Most of the cases indicate that the crime was committed with the 

intent to remove the targeted group from the area. This does not consider as ‘the intent to 

destroy’ the group. Therefore, in my opinion, in the cases of BGRS, the decision of the 

prosecutor not to prosecute the defendants with the crime of genocide is the right decision. As far 

as the special intent to destroy the group in whole or in part not proved, it is inappropriate to 

prosecute perpetrators with the crime of genocide. 

4.2. Fail to Prosecute CAH 

As stated in chapter two, CAH is not prescribed under the Ethiopian criminal law. The 

perpetrators of the atrocious crimes in BGRS Metekel and Kamashe Zone were prosecuted for 

the crime of inciting and organizing armed conflict and participating in the raised armed conflict 

in violation of Art 240 of the criminal code of Ethiopia.  The crime was committed, as stated in 

Chapter 3, against specific ethnic groups with the intent to displace them from the area. One of 

the interviewed prosecutors replied that though other elements of CAH has fulfilled, it was 
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difficult to prove the elements of organizational policy.162 However, as stated above, local 

government officials and armed rebel groups were the main actors and organizers of the 

atrocities. They armed members of Gumuz ethnic groups and incited them to attack other ethnic 

group members as identified as ‘Qey’ who lived in the area to remove them from the area. This 

indicates that there was an organizational policy to commit the atrocities. It was organized by the 

local government officials and the armed rebel groups in the area. The atrocity was committed 

with the intent to remove such specific ethnic groups from their own area. 

On the other hand, the atrocities were widespread. It covers a large geographical area (most of 

Meteke and Kamashe zone) and resulted in a huge number of losses of human life, displacement 

and destruction of property. It is one element of CAH. The perpetrators committed the atrocities 

with the knowledge of the attack. They were aware of committing the crime against the specific 

civilian society and as part of the widespread attack. Therefore, the atrocious crimes committed 

by the perpetrators may constitute CAH.  

However, as stated earlier, CAH is not prescribed under the domestic law of the country. 

Therefore, it makes it difficult to prosecute perpetrators with the CAH. The federal prosecutors I 

interviewed, except the one that I mentioned above, also agree with this idea. They stated that 

though the acts of the perpetrators constitute CAH, it is not possible to prosecute them for this 

crime as it is not prescribed by the domestic law.163 This indicates that to effectively prosecute 

CAH, there should be domestic legislation which proscribes CAH.  

Regarding international crimes, Ethiopian courts may apply international law to prosecute 

perpetrators of an international crime if there is an international convention or statute that 

Ethiopia is a member state regarding that crime.164 However, there is no international convention 

on CAH. Ethiopia is not a state party to the Rome Statute of ICC.165 State parties of ICC  
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The other way to prosecute perpetrators with CAH is, since CAH has raised to the level of jus 

cogens which imposes erga omnes obligation166, by applying customary international law. 

However, applicability of international law by Ethiopian courts is not familiar. Therefore, it is 

difficult to prosecute CAH in Ethiopia without domestic legislation which proscribes CAH. 

The failure to prosecute CAH has an impact on the criminal justice system. The first impact is 

that some of the acts of the perpetrators may not constitute a ‘crime’ under the national law. It 

can be understood from the above-discussed cases that the perpetrators of the atrocities 

committed the crime intending to displace the victims from their birthplace. However, since 

Ethiopian law does not make forceful displacement a crime, it is not possible to prosecute the 

perpetrators for the crime of displacement.  

To prosecute the defendants for the crimes of genocide, the intention of the perpetrators should 

be proved. The crimes of genocide refers, as provided under article 269 of the Criminal Code, 

the commission of the identified acts on the protected groups with the intention to destroy, in 

whole or in part, of that protected group. The acts of the perpetrators in the cases discussed were 

committed to remove the ethnic groups (based on the colour of victims) from the area. Whether 

the perpetrators committed the atrocities taking into consideration the ethnicity or colour of 

victims does not affect the perpetrators accountability regarding to crime of genocide, since both 

are protected groups under the code. There is no proof of the intent of perpetrators committing 

the atrocities with the intention of destroying, in whole or in part, of the victims of the crime. 

Their intent, as stated above, is to remove them from the area in order to secure their ownership 

of the land. Therefore, it can be concluded that they committed the atrocities with the intention to 

displace them from the area. It does not constitute as the crimes of genocide. It is difficult to 

prove the intention of perpetrators whether they committed the crime to destroy the group or not. 

Therefore, it is difficult to prosecute them for the crimes of genocide. 

Ethnic cleansing is also not prescribed as a separate act of crime under the domestic legal 

system. The perpetrators of the atrocities attacked the victims to remove them from the area. This 
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implies that, though not included as an international crime, the act constitutes ethnic cleansing.167 

Perpetrators may be accountable for the crime of ethnic cleansing when the crime was committed 

in the armed conflict. However, the atrocities did not constitute armed conflict. The act is done 

against specific ethnic groups on the mere fact of victims being members of that group. All these 

stated acts constitute CAH. Therefore, the failure of prosecuting defendants with CAH causes 

them to escape from liability for their wrongdoings, thus creating a negative impact on the 

criminal justice system. 

The other impact is that prosecuting perpetrators of the atrocities with ordinary crimes by setting 

aside CAH disregards the fundamental notions and origins of the crime.168 Prosecuting 

perpetrators of the atrocities with ordinary crimes fails to reflect the gravity and massiveness of 

the atrocities. It also comes up against the statute of limitations, the effects of amnesty laws, or 

other limits on the exercise of criminal action.169 CAH is an international crime, a grave crime 

that threatens the world's peace, security, and well-being.170   

As stated in chapter three, MoJ withdrew the charge of some defendants on the ground of public 

interest. As stated under Art. 28 of the FDRE constitution, the criminal liability of a person who 

committed the crime against humanity shall not be barred by a period of limitation as well as 

such offenses may not be commuted by amnesty or pardon of the legislature or any other state 

organ.  This means that the perpetrators of the atrocities should be accountable for their 

wrongdoing. Therefore, it can be concluded that, since the government has the duty to prosecute 

perpetrators of the atrocities, the Ministry of Justice would not be able to withdraw the charge 

against certain defendants if they were charged with the CAH.  

                                                            
167 Rotberg (n 16) 
168 Ibid 
169 Elena Maculan, ‘International Crimes or Ordinary Crimes? The ‘Dual Classification of the Facts’ as an 
Interpretive Method’(2021) 21 International Criminal Law Journal 404 < file:///C:/Users/yenea/Downloads/icla-
article-p403_403%20(1).pdf> accessed 25 June 2023 
170 ICC (n 5) Preamble, Para 3 



54 

 

4.3. Non-Appearance of Defendants and Witnesses 

The other drawback of the prosecution of atrocious crimes discussed above is the failure of 

defendants to appear before the court. Regarding the identity of defendants, all of them were, 

except Fikiru Zeleke et al who were members of members of Gumuz ethnic group. As mentioned 

above, most of the defendants did not appear before the court. Some of the charges of those 

defendants were suspended and some other defendants were tried in absentia. Among 1461 

defendants charged in Metekel zone, only 360 defendants, i.e. 24.64 % appeared before the court 

and were tried in their presence. The charge of 835 defendants (57.15%) was suspended due to 

the failure of the defendants to appear before the court. This data includes all 14 criminal charge 

files accessed in Metekel Zone. The remaining 266 defendants (18.2%) who did not appear 

before the court were tried in absentia. The total numbers of defendants tried by the court were 

626 (42.84 %). 

On the other hand, from the decided criminal cases of 6 criminal files in Metekel Zone, there 

were a total of 370 defendants. However, only 174 defendants (47 %) appeared before the court. 

As a result, the charges of 103 defendants (27.83 %) were suspended, subject to the resume of 

the charge upon the appearance of defendants, on the ground of non-appearance of defendants. 

The remaining 93 (25.13 %) defendants who did not appear before the court were tried in 

absentia. From the 3 criminal files terminated before the court’s final decision, there were a total 

of 381 defendants. Of the total of 381 defendants, 337 (88.45 %) did not appear before the court. 

As a result, the charges of these defendants were suspended on the ground of non-appearance of 

defendants. This implies that from the total 751 defendants, only 218 (29 %) appeared before the 

court. The charges of 440 (58.58 %) defendants were suspended and 93 (12.38 %) were tried in 

absentia. 

From the total 244 defendants charged in the Kamashe zone, only 19 defendants (7.78 %) 

appeared before the court. The remaining 225 defendants (92.21 %) failed to appear before the 

court and their charges were suspended on the ground of non-appearance of defendants. From 

the total 995 defendants in the cases discussed in Meteke and Kamashe Zone, only 237 

defendants (23.91 %) were appeared and tried before the court, the charges of 665 defendants 
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(66.83 %) were suspended on the ground of non-appearance of defendants and the remaining 93 

defendants (9.34 %) were tried in absentia. This indicates that most of the perpetrators of the 

atrocities were not brought to justice.  

Various reasons were given for defendants not appearing in court. When the prosecutors I 

interviewed explained the reason why the defendants were not brought before the court, they 

explained that the security situation in the area was difficult and the federal police could not act 

together with the regional police to present them.171 On the other hand, since many of the 

defendants were armed and joined the armed group, it was difficult to bring them to court.  

Regarding prosecution witnesses, from 9 criminal files of Metekel Zone, there were a total of 

555 prosecution witnesses intended to be testified before the court. However, only 164 

prosecution witnesses appeared and testified before the court. On the other hand, from the total 

194 prosecution witnesses intended to be testified before the court in Kamashe Zone, only 22 

appeared and testified before the court. This implies that from the total 749 prosecution 

witnesses intended to be testified before the court, only 186 prosecution witnesses appeared and 

testified before the court. Due to the non-appearance of prosecution witnesses, the charges of 21 

defendants of Metekel Zone and 13 defendants of Kamashe Zone were suspended subject to 

resume upon the appearance of prosecution witnesses.  

I interviewed the prosecutors of the Ministry of Justice regarding the reasons why witnesses did 

not appear before the court. The interviewed explained the reasons why the prosecution 

witnesses do not appear and testified before the court.172 The first is because most of the 

witnesses were victims of the crime and displaced from the area, so it was difficult for Federal 

Police to get them. The address of the witnesses registered when they testified during the 

investigation was where they used to live, but when they were required to appear before the 

court, they were displaced from their residence, so it became difficult to get and present them 

before the court. 
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The second reason is that since most of the defendants did not appear before the court, they 

feared that these defendants may cause more damage against them if they appeared and testified 

before the court. As provided under Proclamation no. 699/2010, MoJ may take protection 

measures for witnesses who are at risk of security.173 However, MoJ did not take any protection 

measures. There was no capacity to take the protection measure due to the large number of 

witnesses who needed the protection measure174. 

The third reason why prosecution witnesses did not appear and testified before the court is a lack 

of trust in the justice system. As stated above, most of the defendants did not appear before the 

court. As a result, the witnesses did not believe that justice will be served in the condition that 

most of the defendants were not appear before the court. On the other hand, the defendants who 

appeared in court, as the case was terminated, did not want to testify because they did not believe 

that appearing and testifying before the court would ensure justice other than inviting danger to 

them. 

Due to these mentioned reasons, most of the prosecution witnesses did not appear and testified 

before the court. As a result, the charges of some of the defendants, as stated above, were 

temporarily terminated subject to resume upon the appearance of witnesses; and some of the 

other defendants were acquitted of the charges brought against them.  

4.4. Withdrawal of Charges 

Regarding withdrawal of charges on the ground of public interest, from the total of 1461 

defendants charged in Metekel zone, the charges of 310 defendants were withdrawn. These 

defendants were not only those who appeared before the court but also those who were tried in 

absentia. Only 316 defendants (in their presence and absentia) were tried before the court. It 

indicates that, from the total 1461 defendants, only 316 (21.62 %) were tried before the court. 

From the discussed 9 criminal files in Metekel Zone, the charges of 131 defendants were 

withdrawn by MoJ on the ground of public interest.  
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I have interviewed the above-mentioned senior Federal Public Prosecutors regarding the 

withdrawal of charges on the ground of public interest. From their response, I understand that 

MoJ did not take into consideration the right of victims while deciding to withdraw the charge.175 

When MoJ decided to withdraw the charge, the situation of the victims of crime was not taken 

into consideration and they were not compensated. The only reason to withdraw the charge was 

to deter other atrocities in the area.176 As stated before, the organizers and masterminds of the 

atrocities were armed rebel groups and they were in a position to bargain with the government. 

As a result, to prevent further atrocities in the area, the government decided to withdraw the 

charges of perpetrators based on the negotiation undertaken between the government and the 

armed rebel group.177 Whether the decisions to withdraw the charge bring positive result or not 

will be seen in the future.  

Regarding withdrawal of charges on the ground of public interest, there is no legal framework 

that provides a guideline as to what factors are to be considered to decide whether withdrawal of 

a criminal charge is in the interest of the public.  The atrocities resulted in, as stated above, the 

loss of life of persons, bodily injury, destruction of property and mass displacement. Therefore, 

the perpetrators of the atrocities should be accountable for their wrongdoing. If their 

accountability depends on their capacity to bargain with the government, it may lead others to 

follow in their footsteps. This indicates that the government is not able to bring the perpetrators 

to justice and protect against further atrocities in these areas. 

Another issue that needs to be addressed about withdrawal of the charge on the ground of public 

interest is the issue of victims of the atrocities. When the decision is made to withdraw the 

charge, compensation should be paid to the victims of the crime and the displaced persons should 

return to their homes and resume their normal lives. However, it was understood from the 

prosecutors who were interviewed that nothing was said about the condition of the victims of the 

atrocities when the charge was withdrawn. The letters written by the MoJ to notify the court 

about the withdrawal of the charges simply states that ‘the charges were withdrawn on the 

                                                            
175 Proc. No 699/2010 (n 73) 
176 Interview with Bewketu Temesgen, Senior Prosecutor  
177 Ibid 
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ground of public interest.’178 The right of victims of the atrocities did not consider when 

withdrawal of the charge decided by the MoJ.179  

Deciding the withdrawal of charges on the ground of public interest without specifying which 

public interest should be protected by the withdrawal of the charge hurts the criminal justice 

system. There should be a guideline as to what factors are to be considered to decide the 

withdrawal of charges on the ground of public interest. On the other hand, the interests of the 

victims of the atrocities should be taken into consideration while deciding the withdrawal of the 

charge. If the withdrawal of the charge on the ground of public interest decided without 

considering the mentioned conditions, the trust of the public in the criminal justice system will 

be jeopardized. As mentioned above, one of the reasons why witnesses did not appear and gave 

their testimony before the court was because charges against the defendants were withdrawn on 

the ground of public interest without taking into consideration the victims of the atrocities, and it 

makes them lose faith in the criminal justice system. 

4.5. Conclusion 

There are gaps in the prosecution of atrocious crimes in BGRS Metekel and Kamashe Zones. 

One of the gaps is that, though the atrocities constitute the CAH, MoJ did not prosecute the 

perpetrators with the crime of CAH. The reason for the failure to prosecute with CAH is the lack 

of local legislation which proscribes CAH. On the other hand, though perpetrators of the 

atrocities are prosecuted with ordinary crimes, the prosecution is not effective. Most of the 

defendants did not appear before the court and the charges brought against these defendants were 

either suspended or they were tried in absentia. The charges of some of the defendants were 

withdrawn on the ground of public interest, though not clarified which public interest would be 

protected. Since most prosecution witnesses were not appeared and testified before the court, the 

charges of some defendants were suspended. As a result, only a limited number of defendants 

were tried and made accountable for their wrongdoing.  

                                                            
178 The MoJ submitted the letters announcing the withdrawal of the charges of defendants in each criminal file and 
the letters are attached as an appendix.  
179 Ibid 
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As stated in chapter three, the atrocities resulted in the loss of human life, bodily injury 

displacement and the destruction of property. Therefore, most of the perpetrators should be 

brought to justice and be accountable for their wrongdoing. However, as mentioned above, only 

limited numbers of defendants were accountable. This erodes public confidence in the criminal 

justice system and makes them look at other options for justice. 
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CHAPTER FIVE 

CONCLUSION AND RECOMMENDATION 

5.1 Conclusion 

Atrocious crimes are a crime that affects the international community as a whole. These crimes 

include the crime of genocide, war crime and CAH. Though not prescribed as an international 

crime, ethnic cleansing is also one of the atrocious crimes. Regarding the prosecution of core 

crime in Ethiopia, the laws are not similarly applied. In the Oromo-Gumuz and Anuak-Nuwer 

trials, the perpetrators of the atrocities were prosecuted for the crime of genocide. All of these 

atrocities were ethnic-based and the court did not discuss the special intent of perpetrators. 

However, in the BGRS Meteke and Kamashe Zone trials, though the atrocities are similar to the 

former trials, i.e., ethnic-based atrocities, the perpetrators of the atrocities were not prosecuted 

with the crime of genocide.  

The atrocities committed in BGRS Metekel and Kamashe Zone may constitute CAH. As the 

finding of the study indicates, most of the acts of the atrocities constitute the CAH. However, the 

perpetrators of the atrocities were prosecuted with other ordinary crimes. The Ethiopian criminal 

justice system does not proscribe CAH. This is the main reason why perpetrators of the atrocities 

were not prosecuted with CAH. Though CAH is an international crime, there is no convention 

that Ethiopia is a member party on CAH. To apply ICC Statute, states shall be the member of the 

Statute. Ethiopia is not a member state. Therefore, it makes it difficult to prosecute CAH by 

applying international criminal law.  

The researcher has accessed 14 and 3 criminal files in Meteke and Kamashe Zone respectively. 

Only 9 criminal files in Metekel Zone and thus 3 criminal files in Kamashe Zone were discussed 

in detail. In Metekel Zone, 751 defendants were charged before the FHC. On the other hand, the 

total numbers of defendants in the Kamashe Zone were 244. The total numbers of defendants in 

the discussed files were 995. However, among these 995 defendants, only 239 appeared before 

the court and attended their trial. The charges of 663 defendants who failed to appear before the 

court were suspended and the remaining 93 defendants were tried in absentia. On the other hand, 
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of 239 defendants who appeared before the court, the charges of 33 defendants were suspended 

on the ground of non-appearance of prosecution witnesses. The charges of 69 defendants who 

were attending their trial were withdrawn by MoJ on the ground of public interest. Therefore, 

among 239 defendants who appeared before the court, the court decided only on 173 defendants. 

The remaining defendants’ trials were not continued until the final decision of the court. This 

implies that most of the defendants were not brought to justice. 

The withdrawal of charges on the ground of public interest is decided arbitrarily. Though there 

should be a guideline, there is no legal framework. MoJ decided the withdrawal of the charges of 

the defendants by taking into consideration the deterrence effect of the decision. The damages 

caused by the perpetrators of the atrocities and the victims of the atrocities were not considered. 

All of these prosecutorial gaps lead to the erosion of public trust in the criminal justice system. 

As stated above, most of the defendants did not appear before the court and some other 

defendants’ charges were withdrawn by the MoJ on the grounds of public interest. As a result, 

most of the prosecution witnesses failed to appear and testified before the court due to a lack of 

trust in the justice system and by fearing the dangers that the defendants who did not appear 

before the court may cause against them. Based on the finding of the research, the writer of the 

research forwarded the following recommendations. 

5.2. Recommendations 

Based on the finding of the study, the writer recommends that: 

 Regarding the legal gap in the prosecution of CAH, 

 To prosecute perpetrators of atrocious crimes which may constitute CAH, Ethiopia 

should enact legislation that proscribes CAH. As stated above, it is difficult to prosecute 

CAH without domestic legislation which criminalizes CAH.  

 It is also another way to be a member of ICC to prosecute CAH and to fight impunity.  
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 On the other hand, most of the defendants were not tried due to the non-appearance of 

defendants and prosecution witnesses and some of the other defendants were tried in 

absentia. Therefore, to bring them to justice: 

 FPC should employ sufficient human resources in the areas that the atrocities arose 

 It should establish its department to facilitate its duty 

 There should be cooperation between FPC and Regional Police departments  

 The Ministry of Justice should establish a system to monitor the efforts of the Federal 

Police Commission on the criminal files closed due to the non-appearance of witnesses 

and defendants to present these witnesses and defendants. 

 On withdrawal of charges on the ground of public interest: 

 There should be a guideline as to what factors should be taken into consideration in 

deciding the withdrawal of charges 

 The interests of victims and the gravity of the atrocities should be considered 

 As stated above, it is the power of MoJ to withdraw the charge. Therefore, the court 

should have the power to review the decision of the MoJ on the withdrawal of the charge 

whether it protects the public interest or not.   
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