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Abstract 

Ethiopia has applied for membership of the World Trade Organization (WTO) and 

its accession process is currently in progress. Despite this, the country is referring 

some service sectors, like the telecom, as untouchable and, as a result, their 

liberalization seems improbable. This dissertation is therefore intended to inspect 

the county's policy position on telecom liberalization and the implications such 

policy has at the WTO fora. Concerning service liberalization, there are in fact 

WTO laws that allow flexibility for Least Developed Countries (LDCs) to maintain 

their domestic policy autonomy to certain extent. However, a careful look at 

accession processes and telecom commitments experience of some recently 

acceded countries are antithesis to these WTO credos. Though Ethiopia has not 

submitted its initial service offer and a bilateral negotiation has not commenced 

yet, it has been told by some WTO Member countries to reconsider its policy on the 

telecom sector. The research, thus, examines the possibility for Ethiopia to accede 

to the organization while still sticking to its current policy position. To such end, it 

came to conclusion that it is hardly possible for the countl)' to join the 

organization while keeping the status quo. 

Key words: Ethiopia, World Trade Organization (WTO), Telecommunicatipn , 

Liberali zation , Least Developed Countries (LDCs) 



CHAPTER 1 

INTRODUCTION 

1.1. Background 

Following the end of a centrall y planned economy in 199 1, Ethiopia has embarked on taking 

different reform measures in its economy, including in its domestic and foreign trade, along the 

lines of the market economy. To mention some of the reform measures : tariff structures have 

been simplified and the levels have been significantly reduced, prices have largely been 

deregulated, expOlt subsidies have been eliminated, the seed and agricultural input sectors have 

been li beralized and opened to the pri vate sector, and subsidies for agricultural input such as 

fertili zer, herbicide and insecti cide have been aboli shed. 

Realizing joining th e WTO will further strengthen these economIc reforms and thereby 

contribute to the country's developme'nt by increasing access to foreign markets that also results 

in increased foreign and domestic investment, Ethiopia offici ally applied to become the WTO 

member on 13 January 2003 after being an observer for six years, since 2S September 1997. 

Despite the fact that the country is committed itself in making wide range of economic reforms 

and trade liberalizations, there are still a number of economic sectors that it regards as 

' untouchable ' due to their 'particular and strategic importance '. Telecommunication sec tor, 

inter alia, is at the heart of these unchall enged sectors. 

WTO foundin g and guiding principles, on the other hand , demand acceding countries make 

market access commilments in goods and in services along other non-discriminatory and 

transparency commitments. WTO expects full market liberalization in most sectors. Th is 

liberalization may be implemented at one shot or progressively. 

The purpose of this paper is, therefore, to inspect the current policy position of Ethiopia on 

telecommunication service liberalization and investigate whether there is a room in the WTO 

rules and practices that allow fl ex ibility for accommodation individual acceding country's policy 

position to resist li beralization in the so-call ed sensitive areas. 
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1.2. The Research Problem and Questions 

Ethiopia 's decision to accede to the WTO has raised important issues such as whether it is ready 
to liberali ze sensitive sectors like telecommunication industry, which are traditionally closely 
overseen and tightly controll ed. Evidences show that the country in sisted on not to liberalize the 
sector. Actually, accession does not automatically impose a duty on the acceding country fully 
liberalize its service sectors 'as that country has the right to progressively open them. 
Nonetheless, due to intense pressure from incumbent Members as a result of complex ity of 
accession process, as well as, owing to the reason that acceding countries need to obtain 
concessions from other countri es with whom they trade, most of the LDCs that have recently 
acceded to the WTO chose to make more service commitments including their 
telecommunication sector. 

Hence, there are some imperative questi ons needed to be researched regarding the attempt of 
Ethiopia to accede to the WTO while still having stubborn position in avoiding telecom 
liberalization. In effect, this paper examines the following research questions: 

I . What do the current policy position of the country look like regardin g liberalization of the 
telecom sector? 

2. Are there WTO rules or practices that allow countri es to accede while still having no 
intention to liberalize sensitive sectors like telecommunication? 

3. What lessons can be drawn fro m other LDCs that are recently acceded? 
4. Finally, is it poss ibl e for Ethiopia to accede to the WTO without liberali zing the telecom 

sector? 

1.3. The Research Objective and Significance 

It has been years si nce Ethiopia started a process of joining the WTO. However, in all these 
years, littl e or no progress has been made towards the liberalization of its key service sectors, 
notably the telecommunication industry. This is what stimulated this research, as the researcher 
beli eves that such position of the country along other reasons contributes to its prolonged 
accession process. Thus, the research is substantiated by the need to know Ethi opia 's position in 
making liberali zation commitments iJl its telecommunkation services see(or, the pressure from 
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other Member countries, and whether the country can accede whil e still keeping status quo. 

Hence, it targets to attain the following objectives: 

L It aims at giving insight knowledge about the country's policy position in liberalizing the 

telecommunication sector. 

2. It aims at indicating different WTO rules that allow flexibility for acceding LDCs m 

order for snch countries avoid taking certain service liberalization commitments. 

3. It targets at showing the paradox existing between the so-called safeguarding WTO rules 

for acceding LDCs and the trend practiced so far in their accession process. 

4. Finall y, it aims at showing th e poss ibility for Ethiopia to accede to the WTO despite the 

fact that the country is not in the position to liberalize the telecom sector. 

The research is, therefore, helpful in providing knowledge about telecom policy stance of the 

counu'y and the WTO expectation, while at the same time is useful in giving direction for the 

country in its effort to become a part of the bigges t multilateral u'ading system of the world. 

1.4. The State of Literature and Research Methodology 

The research is carried out making the use of qualitative research methodology. In so doing, both 

primary and secondary data is drawn on. To thi s end, the following methods are employed. 

Interviews: 

Sample people from Ministry of Trade (MoT), Ethiopian Telecommunication Agency (ETA), 

and Ethiopian Privati zation Agency (EPA) were interviewed. As this was conducted by way of 

face-to-face interview, it helped in obtaining primary data. 

Secondary data: 

Even though, there are some literatures written in respect of LDCs ' accession to the WTO and 

their telecom service conmlitments elsewhere, no such literature exists in connection with 

Ethiopia except for a report of Ministry of Trade (MoT) that reviewed impacts of WTO 

accession on Ethiopia's telecommunication service sector. The report is concerned with 

inspecti ng the impacts of the country's accession on the telecom serv ice sector by making an 

assumption that the country liberali zes the sector, whereas, the research at hand, assesses 
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whether it is possible for Ethiopia to accede to the WTO wi thout making market commitment in 

the telecom sector. Hence, the point of departure of this research is visible. 

In writing this research, thus, along the report mentioned different literatures from internati onal 

legal and non-legal instruments, scholarly writings, books, reports, journals, and policy papers 

dealing with telecommunication liberalization as well as LDCs WTO accession process are 

consul ted. Particularly, WTO documents like; the GATS, the WTO Basic Telecommunications 

Agreement (BTA), the WTO Reference Paper (RP), WTO Ministerial Decisions, Guidelines for 

Accession of LDCs, WTO case laws (the Teleinex Case) and various Ethiopian Laws deali ng 

with the Telecom Sectors and Investment are seen. These material s are contextual ized to fit in 

with the subject of the study. Cases of different LDCs that have recently acceded to the WTO are 

also examined. 

1-5. The Limitations and Scope of Research 

The nature of the research is the one that requires the researcher observe and consult di fferent 

domestic and international organizati ons as well as variety of documents. However, due to 

access, financ ial and time constra ints the research is confined to examination of certain carefull y 

selected documents and domestic institutions. Furthermore, observation is limited to domestic 

organizations like Ministry of Trade (MoT), Ethio Telecom, Ministry of Communication and 

Information Technology (MCIT) [the Telecommunication Agency (ETA)], and the Ethiopian 

Privati zati on Agency (EPA) . 

The research is concerned with exanllnmg the current position of Ethiopia in liberalizing 

telecommunication sector, assessing the WTO rules as well as practices in tolerati ng individual 

acceding country's policy autonomy during accession process, and finally inspecting WTO rul es 

on telecom commitments. It does not deal, however, with the overall impact of the WTO 

accession on the country. Nor does it concerned with examining benefits and costs that the 

country assumes by the liberalization the telecom sector. 

1.6. O'rganization of the Research 

This research work comprises five chapters each of which is in turn divided into sections and 

sub-sections. The second chapter addresses the poli cy of the country on telecom liberalization . Ii 
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discusses the history, legal and regulatory frameworks, the investment environment, and the 

cun·ent liberalization policy on the telecom sector. The third chapter focu ses on examination of 

WTO rules that apply on acceding LDCs. It discusses the WTO access ion process, different 

Special and Differential Treatment (SDT) rules fo r accession of' the LDCs and challenges of the 

accession of LDCs. It also addresses the cunent access ion process of Ethi op ia. The emphasis of 

chapter four is discuss ion of WTO telecom commitments, access ion experience of some LDCs, 

and WTO expectation from acceding LDCs. The chapter explains various WTO rules on 

telecommunication, such as the General Agreement on Trade in Service (GATS), GATS Annex 

on Telecommunication (AT) , the Reference Paper (RP) and others. It also discusses 

telecommunication policy and commitment experience of recentl y acceded LDCs and draw 

lessons for Ethiopia. Finally, it inspects what the WTO expects from acceding LDCs li ke 

Ethiopia in their access ion process in general and liberalization of their serv ice sector in 

particular. This chapter determines the core issue of this paper, whether it is possible for the 

country to accede to the organi zation while still avoiding liberalization of the telecom sector. The 

fifth chapter provides conclusion and recommendations. It summarizes the study and indicates 

the mcasures to be taken by the country and the WTO. 
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CHAPTER 2 

2. AN OVERVIEW OF TELECOMMUNICATION SECTOR IN ETHIOPIA AND THE 

COUNTRY'S POLICY POSITION ON ITS LIBERALIZATION 

2.1. History of Ethiopian Telecommunication Sector 

The history of telecommunications in Ethiopia, from its introduction to the present day, spans 

one hundred and ten years. However, very littl e of this history has been documented. The history 

of the country's telecommunications sector can be roughly divided into the 'Early Years' , a ' Post 

Italian War Period ' , the ' Derg Regime' and the 'Cunent Regime '. 

2.1.1. The Early Years (1894-1942) 

In 1894, Emperor Menelik II introduced telecommunication service in Ethiopia when tile 

construction of tile telephone line was conmlenced .' The first major telephone line 

construction spanned a total distance of about 477 kilometers and connected Harar, a major trade 

center in the eastern reg ion , with Addis Ababa, the capital city. The line, which took only two 

years to construct, also interconnected small lowns s ituated along (he rOllte . Immediately after 

the telephone line, a telegraph line was install ed followin g th e construction of the first and only 

railway line in the counu'y, tI1e EtI1io-Djibouti railway. Within two years, an 880-kilometer 

north-south telephone line connecting Asmara the capital of Eritrea, to Addis Ababa was 

constructed and made operational in 19042 

International communication services, however, took longer to develop. Until the end of 1930, 

Asmara and Djibouti , both under colonial rule at the time, were the only two locations with 

international connections.3 

Administrativel y, at fi rs t, from 1890 up to 1907, the management of the service was under the 

Imperial Court of Menelik n, in the name of the ' C entral Adminis tration of Telephone 

and Telegraph System of Ethiopi a ' . Mr. Stevenin , a French citizen, was appointed as 

the General Manager of tile service. From 1907- 1909 the service was renamed as ' The Central 

1 http:// www.cthiotelecolll .ct/companyprofi le20 13.html 
2Abi i Tsigie and Girma Feyissa, ' Telecommullications III Ethiopia: Past, Present, And Future', 
http://www.vii.org/papers/cthiopia.htm 
3 Ibid. 
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Office of Post, Telegraph and Telephone (PTT) System of Ethiopia '. It was administered by 

Emperor Menilik 's advisor, Mr Al Fred Ilg, a Swiss citizen. Then in 1910, the service was 

renamed as 'Ministry of Post, Telegraph and Telephone (PT and T)' . First, it was administered 

by Mr. Leo Shafno, a French citizen and then replaced by the first Ethiopian admini strators 

Lij Gizaw B ezab ih , Lij Beyene Yimer and their successors consecutively. 4 

Meanwhil e, hostilities among the competing colonial powers like Britain, France, and Italy were 

growing in the Horn of Africa, putting Ethiopia's sovereignty and independence in a precarious 

position. The Emperor was forced to move fas t and took action to safeguard the country's 

sovereignty. Ethiopia, consequently took steps to free itself fro m a dependence on the foreign 

administration of its international traffic by becoming member of both of the League of Nations 

and, since 1932, the International Te lecommunications Union (ITU). By 1934, Ethiopia had 

established direct radiotelephone links with Cairo, Djibouti, Aden , and London and soon after 

established a radio communications-training center for Ethiopians in order to replace the 

expatriates handling the nation's traffic (which included confidential state affairs)5 

2.1.2. The Post War Restoration (1942-1952) 

After the independence fi'om the Itali an occupation, the re-established Ministry of PT and 

T took over the running of Telephone, Telegraph and Radio communications. It, therefore, 

re hab ilita ted the network of the whole country.' 

However, the task of rehabilitating the damaged infrastructure in all sectors of Ethiopia's 

economy was huge and almost inswlTIountable. Since funds and skilled labor were unavailable in 

sufficient numbers, international aid agencies had to be approached. In April and May 1950, first 

International Bank of Reconstructions and Development (IBRD) miss ion (which consisted of the 

organization's founder, Eric Beecroft, and other bank officials) came to Ethiopia to conduct an 

investigation of the possibility of reforming the ministry and creatin g an organization entrusted 

with the sole responsibility of restorin g and extending Ethiopia's telecommunications serv ices . 

The technical part of their study was actuall y made by a group of experts of the International 

4 Ethiotelecom, supra note I. 
S Abii , .'iupra note 2. 
6E thiotelecoll1, supra note I . 
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Telephone and Telegraph Corporation (ITIC). The study proposed a short-teml (three-year) 

US$2.2 million investment program to be carried out as an initial rehabi litation project. It also 

proposed the establishment of a semiautonomous telecommunications body charged with the 

maintenance and development of the country's telecommunications network .7 

Establishmellt the Imperial Board of TelecoJllJllunications of Ethiopia (BTE) 

Under the Imperial Regime, the Imperial Board of Telecommunicatio ns of Ethiopia (IBTE) 

was establi shed by the proclamation No. 131 on October IS, 1952. The main purpose of the 

Board, as s tated in its es tablis hment charter of article 5, was ' to rehabilitate, extend , repair 

and maintain the telecommunication facilities of Ethiopia and to engage in the business of 

t e lecommuni cation for profit' . [t was also mandated to act as an agent for the Ethi opian 

government in all mallers rel ati ng to telecommunications serv ices in and ou ts ide the country and 

to establish appropriate training procedures and a training institute for present and future board 

personnel. , 8 

In addition to these specifi c objectives, the IBTE's overall purpose was to provide and efficiently 

mai ntain satisfactory telecommunications services for the public. Tn order to achi eve these 

objectives and meet the ever-growing demand for services, the !BTE has periodicall y undertaken 

structural refomls and modifications to its organization .9 

2.1.3. The Dergue Regime (1974·1991) 

Under the Oergue regime, in October 1975, the Ethiopian telecornmunicat io ns was renamed 

as 'The Provisional Mi li tary Government of Socia list Ethiop ia Telecommunication Services' . 

January 1981 , it was then renamed again as 'Ethiopian Telecommunication Authority (ETA). It 

retained its name as ETA up to November 1996. At this period, technology wise, the 

telecommunication services had made a major changes. 10 

7 Abii , supra note 2. 
II Imperial Board of Tclccommunicatiol1s Establ ishment Proclamation No. 1311l952, Art. 5 
9 Abii , supra note 2. 
IG Ethiolelecom, supra note 1: 
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2.1.4. The Current Regime (1991-Prcsent) 

Under the Federal Democratic Republic of Eth iopia (FDRE), on November 1996, Proclamation 

No. 49/1996 established two separate independent entities namely, the Ethiopian 

Telecommunications Authority (ETA) and the Eth iopian Telecomm unications Corporation 

(ETC). II As a telecom operator, the task of ETC is provision of telecom service, whereas, ETA is 

entrusted to the duty of overseeing and regulating the service 's provision by telecom operators. In 

20 10, both ETC and ETA were restructured. The former was changed to Ethio Telecom, whi le 

the latter became a department under the newly created Ministry of Communication and 

Information Technology and named as ICT Standardi zation and Regulatory Directorate. 12 Ethio 

telecom's recent experience is its action of contracting out its management to France Telecom. 

2.2. Ethiopia's Current Telecom Service Environment 

Hav ing knowledge of the current legal and regulatory framework of the telecom sector is 

somehow useful inferring the policy position of the government regarding the sector. In this 

section, the researcher presents an overview of Eth iopia 's telecom sector's current legal and 

regulatoryenvironinent. 

Ethiopia is the last country III Africa to aIJ ow a nationa l monopoly on all telecom services 

including fixed , mobile, Internet and data communications.13 The fonner ETC, now Ethio­

telecom, is the sole government owned provider of these services. ETA was the organ 

responsible for regulation of the sector since 1996 to 2010. However, starting from 20 10, the task 

of regulating the sector was given to the Ministry of Communication and Information 

Technology rCT Standardization and Regulatory Directorate. 14 Ethio Telecom reports to the 

Ministry of Communication and Inform ation Technology (MCIT), while the regulator is the 

ministry itself, through the department of ICT Standard ization and Regu latory Directorate. 15 

[ITelecommunication Proclamation No. 49/ 1996, Federal Negari( Gazeta, 3rd Year, No 5. 
12 Ethiote lecom, SlIpra note I. 
13Elhiopiall Chambcrof Commerce & Sectoral Associations(ECCSA) ' WTO Accession of Ethiopia: Regulation Gild 
Opel/ll ess of Et!dopia 's Sef1!;ces Sec/ol's ' Private Sector Position PA PER, Add is Ababa Eth iopia, July, 2013. p. 19 
14 Before 2010, Ethiopia Telecommunication Agency (ETA) was an organ responsible for regulation of the telecom 
sec tor. Since then it was restruclUred and renamed as JeT Standardization and Regulatory Di rectorate and became 
part of Ministry of Communication and Information Tech nology as a consequence of enactment of Proclamation 
No. 69112010 which provides for Definition of Powers and Dut ies of the Executive Organs of the Federal 
Democratic Republic of Ethiopia. 
15 Definition of Powers and Duties of the Executive Organs of the Federal Democrati c Republic of Ethiopia 
Proclamation No. 691 12010, Federal Negarit Gazeta. 17th Year, No. I, Art. 35 (d) 
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2.2.1. Legal and Regulatory Framework 

Ethiop ia's current legal and regulatory framework for the telecommunications sector consists of 
the following basic instruments: 

Proclamatioll No. 4911996 

The proclamation as amended by Proclamation No. 28112002 provides for the Regul ation of 
Teleconm1tll1ications. It establishes the Ethiopian Telecommunication Agency (ETA) and 
describes, illter alia, its powers, duties, management, and budget as well as licensing 
requirements and conditions. Later on Article 3 to 9 of the Proclamation, which provide for 
matters li ke stlUcture, objectives, power and duties, management and budget of the ETA were 
repeal ed by Proclamation No. 69 1120 I 0, A proclamation to Provide for Defi nition of Powers and 
Duties of the Executive Organs of the Federal Democratic Republic of Ethiopia.16 After 
enactment of the latter, ETA ceased to ex ist and its power and duties are given to Ministry of 
Conm1lmication and Information Technology. 

Council of Ministers Regulatioll No. 1011996 

The regulation provides for the establishment of the Ethiopian Telecommunications Corporation 
(ETC). It was later amended by Council of Ministers Regulation No. 99/2004, which was 
enacted for the objective of increasing the authorized capital of ETC. 

Council of Ministers Regulations No. 47/1999 

This one is promulgated to provide for the regulation of telecommunication serVIces, which 
con tains provisions on licensing, techni cal standards for telecommunications networks and 
services, and frequency management. 

Investment Proclamation No. 769/2012 

At first proclamation No. 28012002 provides that telecommunication services are areas of 
investment reserved for the government or domestic or fo reign joint ventures with the 
government. Nevertheless, the proclamation is not in force as it was repealed by Investment 

16 Ibid. 
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Proclamation No. 769/201 2." All the same, both proclamations prescribe identical idea on 

nature of investment on telecommunication. 

Directives 

Furthermore, several directives clarify specific licensing and technical regulatory matters. These 

are the Resale and Tele centre Directive (November 2003); the Cable, Wireless Local Loop, 

Switching and Terminal Equi pment Maintenance Directive (November 2003); the Rad io 

Regul ations Directive (September 2005) ; the License Fee Directive (2004); and the Value Added 

Services Directive (A ugust 2005) and many more were issued. The Council of Mini sters sets 

poli cy for the sector l8 whil e the M in istry of Communications and Information Techno logy 

drafts, implements, and enforces policies and laws . 19 

2.2.2. The Ethiopian Telecom Sector Regulatory Organs 

Since establishment the current regime, FORE, two regulatory institutions were created to 

oversee and regulate the telecom sector. These are Ethiopian Telecommunication Agency (ETA) 

from 1996 to 2010, and the Ministry of Communication and Information Technology rCT 

standardization and Regulatory Directorate, since 2010. Under thi s section , di scuss ions about the 

structure, powers, duties and the li ke of the country's telecom regulatory institutions, are in 

order. 

A. Ethiopian Telecommunications Agency (ETA) 

As discussed earlier, Proclamation No. 49/1996 created Ethiopian Telecommunication Agency 

(ETA) as an independent regulatory agency.20 ETA 's powers and duti es include licensing 

providers of fixed , mobile, data network, and Internet services; monitoring and allocating 

spectrum; and regulating tariffs.21 It had also the power to collaborate in drafting sector policy 

w ith the then Mi nistry of Transport and Communications 22 and other institutions as part of the 

17 In vestment Proclamation No. 769/201 2 , Federal Negaril Gazeta, 18 111 Year, No. 63, Artic le 40 (I )(d) 
18 Constitution of the Federal Democrati c Republic of Ethiopia Proclamation No. 11 1995, Federal Negarit Cazeta, 
1M Year, No. I, Article 77 . 
19 Definit ion of Powers and Duties of the Executi ve Organs Proclamation (20 10), supra note 15, Article 10 
20 Telecommunication Proc lamation 1996, supra note I I . 
1 1 /d, Article 6 
22 Ministry of Transport and Communication is now nonexistent as it was split into Ministry of Transport and, 
Ministry of Communication and Informati on teclmology since the coming in 10 force of Proclamation No. 
69112010, A proclamation to Provide for Defini ti on of Powers and Duties of lhe Executi ve Orga ns of the Federal 
Democrat ic Republic of Ethiopia 
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· f h 23 executive organ ate government. 

Powers alld Duties of ETA 

Pursuant to its establishing Act, ETA had the following powers and duties. Ensuring that 

telecommunication services are operated in a manner that wil l best serve and contribute to the 

country's economic and social development; Specifying technical standards and procedures for 

the provision on telecommunication services; Ensuring that telecommunication services conform 

to the specified standards of quality; Regulating tariffs relating to basic telecommunication 

serv ices; Licensing and supervi sing operators of telecommunication services; Regulating types of 

telecommunication equipment which may be connected to a telecommunication system; To 

authorizing and supervising the use of frequencies aBotted to Ethiopia. Where authorized by the 

Minister (Ministry of Communication and Transport), subject to the appropriate laws and 

government directives to represent the Government in international conferences and international 

organizations concern ed with telecommunications; and to fo llow up the implementation of 

treaties dealing with telecommunications to which Ethiopia is a party. To collaborate with 

ed ucational institutions in order to promote technical education in the fields of 

telecommunications. To collect license fees in accordance wi th the rate approved by the 

Ministry; to own property, to enter into contracts and to sue and be sued in its own name; and 

perform such other related activities as may be necessary for the attainment of its objectives. 24 

Administration of ETA 

ETA was financed from the Treasury and was tightly bound by govemment rules and procedures 

on funding, salaries, hiring, and firing. The govemment not on ly controlled ETA's budget, but 

also determined which policy initiatives of the then Ministry of Transport and Communications 

and general targets ETC will pursue2 5 

ETA used to report directly to the then Minister of Transport and Communication and was 

subject to his or her "general directives." Consistent with the ETA 's functions as described in the 

Proclamation, the organizational emphasis is on technical regulation . ETA however lacked a 

23 The Elhiopian Infonnation and Communications Technology Development Agency (ETCTDA) may also participate 
in draft ing policy. However, the private sector and other stakeholders are not included. 
24 Teiecomnnmication Proclamation (1996) , Slipra note II , Article 6 
25 This shows that ETA lacked structural, financial and decision-making autonomy, which brought about the issue of 
independence of the regulalory organ. See Richard Self, et al (2007),' 'mpact of WTO Accessioll all Ethiopia's 
Telecommunication Services Sec/or', Revised Final Report, (Nath an Assoc iates lnc.), p. 16 
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separate division or unit for economi c regulation, something essential for any regul ator in a 

liberalized telecommunications environmen t. The Planning and Research Service was handling 

economic regulation, it was an area that required strengthening, especially in a costing and tariff 

setting. Consumer protection is another area not addressed in the Proclamation.26 

Activities of ETA 

ETA was monitoring telecommunications service quality by imposing quality and equipment 

standards on ETC and equipment imp0l1ers. Each year, ETA used to inspect ETC's various 

networks and compares find ings with standards that were annexed to the license of these 

companies, as a basis for warni ng the company or penalizing it. Poor serv ice quality can be cause 

for revoking ETC's li cense, but in practice, this has never happened and will not likely to 

happen.2? 

ETA's quality standard monitoring program was mandated to provide the basis for detecting 

adverse effects of nonstandard network components and end user terminals to eliminate 

imperfections affecting tel ecommunications services . The ETA must have approved any 

communi cations equipment for civi l use before it passes through customs. Here, enforcement is 

limited to legall y imported tel ecommunication equipment. Whil e regulati ons require that ETC 

respect quali ty standards, ETA was unfortunately·not sufficientl y well organized and staffed to 

enforce these quality standards .28 

B. The Ministry of Communication and Information Technology (MCIT) 

The Ministry of Communication and Information Technology is established by proclamation No. 

69112010, a proclamation to provide for definition of powers and duties of the executive organs 

of the Federal Democratic Republic of Ethiopia2 9 The former Ministry of Transport and 

Commu nication was split and, as a resul t, and Ministry of Communication and In formation 

Technology was born . As mentioned before, the ICT Standardization and Regulatory Di rectorate 

of the Mini stry took over the job of regulating the telecom sector after the cessation of the ETA. 

Issuance of proclamation No. 69 1/20 I 0 did not repeal proclamation 49/1996 that established the 

26 Ibid. 
27Inlerv iew with Ata Balcha Reba, Director of leT Srandard ization and Regulato ry Directorate, Ministry of 
Communication and Infonnation Technology, December 26,2013 at 10:00 am. 
28Self, supra note 25, p. 17 
29Definiti on of Powers and Duties of the Executi ve Organs Procla mat ion (20 I 0), supra note 15, ArLi cle 9 ( 12) 
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ETA as the whole. It. rather transferred the appl icability of rights, duties , powers, and other 

matters stipulated in the latter proclamation to MCIT. Nonetheless, part of the proclamation, i.e., 

Article 3 to 9, is repealed. Hence, in effect , the matters discussed under the sub section ETA 

more or less apply to MCLT, as there is no substantial difference between the two. 

Powers alld Dllties of the Millistry 

According to proclamation No. 691 /201 2, the ministry is entrusted to the following powers and 

duties . These include promoting the expansion of communication services and the development 

of information technology. To set and implement standards to ensure the provision of qua li ty, 

reliable and safe communication and information technology services. To regulate the rate of 

telecommunication service charges. To license and regulate telecommunication and postal 

service operators. To ensure the technical compatibi lity of telecommunication equipments. To 

facilitate the creation of institutional capacity for the effective implementation of information 

technology development policy. To assign and monitor governme"t domain names and register 

addresses to develop and coordinate government institutions' information system. To coordinate 

all stakeholders for the creation and proper utilization of country code top level domain , and 

facilitate the proper implementation of same. To facilitate the creation of fast and affordable 

information access. To follow up, and provide necessary support for, the implementation of 

modem information network between and within federal and regional govern ment institutions. 

To ensure mission critical systems and services in public sector are computerized and on line 

services are grad ually available to users . To ensure the integration and interoperability of 

operational and forthcoming computer networks and applications. To support the coordinated 

and secured information flow and exchange between government institutions, fo ll ow up their 

proper appli cations.3D 

In addition to these power and duties, as described above, the ministry is also given the powers 

and duties that were previously given [0 the Ethiopian Telecommunication Agency (ETA)3 1 

Within the Ministry, it is the ICT standardization and regul atory Directorate that is mandated to 

exercise the powers and duties that were formerly given to ETA 32 

30 Definition of Powers and Duties of the Executive Organs Proclamalion (20 10), supra nOle 15. Article 24 (1) 
)1 Ibid. 
32 Reba, slIpra note 27 . 
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2.3. Existing Telecommunication Investment Environment 

Under this section, the CUlTent telecom sector investment arena as well the laws enacted to 

regulate investment activities are highlighted. Ethio Telecom is the country' s exclusive provider 

of local , domestic, and international voice services, as well as mobile cellular, lnternet, and tel ex 

and telegraph services33 Only a few telecommunications subsectors have so far been opened to 

private sector provision and, in some cases, to competi tion. Sale of customer premises 

equipment, virtual intemet services3
', resale of telephone35

, facsimi le, and internet services, 

provisioning of Global Mobile Personal Communications by Satellite (GMPCS) services but 

only in cooperation with Ethio telecom are service areas that have been liberali zed by 

proclamation No. 28 1/2002.36 

Ethio Telecom outsources some services, such as the di stribution of SIM cards, to private 

persons. These represent very small segments of the market and the number of alternative service 

providers is limited. However, some insti tutions, inter alia, the United Nations Economic 

Commission for Africa offices and the World Bank have been granted permission to operate their 

own satellite connections.37 

The Government of Ethiopia requires Ethio Telecom to meet targets for efficiency, quality, and 

telecommunications infrastructure expansion. The government also requires Ethio Telecom to 

meet the government's goals for universal access .38 

2.3.1. The Investment Proclamation 

Investment Proclamation No. 769/2012, which repealed Proclamation No. 280/2002 (as 

amended in 2003), is the main legal framework for fore ign and domestic investment in 

Ethiopia. Ethi op ian legislation does not contain a specifi c law for foreig n investment. Foreign 

and domestic investors are broadly treated equall y, but some exceptions apply. 

Jj Self, supra note 25, p. 14 
34 Federa l Democrat ic Republ ic of Ethiopia, Ministry of In frastructure, Value Added Services Directive No. 2/2005 
35 Federal Democratic Republic of Ethiopia, Ministry of In frastructure, License Directive for Resale and Tele center 
in Telecommunication Services No. 1/2002 
J6 Self, supra note 25, p. 15. 
37 Ibid. 
38 Federal Democratic Republic of Eth iopia, Growth and Transformat ion Plan (GTP) 2010111 -2014115, Volume 1: 
Main Text. Ministry o f Finance and Economic Development , November 20 10. Add is Ababa, p. 75 . 
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The Proclamation prov ides for investment areas reserved for the government, for joint ventures 

with the government, for domestic investors, for Ethiopian nationals, and for foreign investors. 

Investment in telecommunication services is reserved for the government or a domestic or 

foreign joint venture with the government. 39 Nevertheless, some telecommunication activities 

are open to domestic investors (e.g., resale and tele center services, cable installation and 

maintenance, wi reless local loop, call center, and virtual ISPs) . Global mobile personal 

communication by satellite (GMPCS) service has been licensed to other entities provided that 

the licensee works in cooperation with Ethio telecom 4o 

Criteria/or Investment Pemlit 

The proclamations describes domestic investor as an Ethiopian or a foreign national treated as 

a domestic investor as per relevant law, which includes the government, public enterprises as 

well as cooperative societies established as per relevant law:' A foreign investor, on the other 

hand, is expressed as a foreigner or a company owned by foreign nationals who has invested 

foreign capital in Ethiopia. The proclamation also states that an Ethiopian national permanently 

residing abroad who prefers to be treated as a foreign investor fall s under this category.42 

Pursuant to the proclamation, foreign investors, domestic and foreign investors making 

investments in partnerships. foreign nationals that are treated as domestic investors pursuant to 

Article 2 (5) the proclamation, and domestic investors investing in the areas eligible for 

incentives are required to obtain investment permits:3 

The Proclamation sets a minimum investment capital of US $ 200,000 to be all ocated to a 

single investment project realized by a foreign investor.44 If the investment is undertaken 

jointly with a domestic investor, the minimum requirement falls to US $150,0004 5 
(n 

engineering, architectural, or related technical consultancy services, technical testing and 

analysis or in publishing works, the minimum capital requirement is US $ 100,000 (if wholly 

foreign-owned) or US $ 50,000 (if foreign -domestic joint venture):6 A foreign investor is 

39 Yn vcslment Proclamation (2012) , sf/pm note 17, Art icle 6 (2) 
4o.relecommunication (Amendment) Pmclamalion No. 28 112002, Federal Negarit Gazeta , 8th Year, No. 28 
4l Yn vestmeni Proclamation (2012) , sllpra note 17. Article 2 (6) 
" Id, Art. 2 (7) 
43

'

d, Art. 12 ( I) 
" [d, Art. 11(1) 
., Id, Art. 11(2) 
" [d, Art. II (3) 

17 



j 

. , 

• , 

exempt from the minimum capi tal requirement if he reinvests profits or di vidends. 47 

Foreign investors may full y remit profits and dividends, principal and interest payments on 

ex temal loans, payments related to a technology transfer agreement, proceeds from the sale or 

liquidation of an enterpri se, and proceeds from the transfer of shares to domestic investors.48 

2.3.2. Impact of Ethiopian Regulation on Foreign Telecom Providers 

Nothing in the telecom regulations (Proclamation No. 4911996 and Regulation No. 4711999) 

di stingui shes domestic from fore ign licensees or applicants for operator or service provider 

Jjcensees, except in the case of virtual Internet and call center services, which require 

evidence that the applicant is an "Ethiopian national" or "a foreign national of Ethiopian 

origin.,,49 As for supply modes, the only service specifically prohibited in ule Proclamation 

49/1996 is "call back," which is a Mode J (cross-border supply) service 50 

In conclusion, except for the provision of virtual Intemet and call center services, nothing in 

ETA's IUles and procedures distinguishes foreign and domestic operators and service 

providers with respect to licensing and supervisory functions,51 

2.3.3. Telecom Privatization Movement in Ethiopia 

The government largely favors preservlllg the state monopoly for provIsion of 

telecommunications services. Historically, the govemment has been opposed to multiple 

providers and is wary of foreign market entrants. However, in the interest of fully tapping 

network capacity, the government appears willing to allow limited competition in the provision 

of some value-added services. As long as Ethio-telecom is not challenged, the government is 

comfortable allowing certain services in the sector to be open to competition ,52 but it has not 

demonstrated any urgency or set timelines for fUlt her reform. 

Privatization remains an unappealing option for the telecommunications sector in Ethiop ia. The 

" !d, Arl. II (4) 
48 !d, Arl. 26(1 ) 
49 Va lue Added Services Directive (2005), supra note 34 
50Callback might also be considered to be a Mode 3 (commercial presence) service i f were marketed fro m within 
the country. See Self, supra no te 25 . See also, GATS, Art. 1(2), for details of modes of service suppLies 
5 ) Self, slIpra note 25, P. 31 
52 Telecommunication (Amendment) Proclamation 2002, supra note 40. 
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lack of political will is most likely a result of the failed 1999-2003 effort to sell 30 percent of 

ETC to a foreign investor, an effort initiated by the Ethiopian Privatization Agency. According 

to an October 1999 ETC Profile released by the Ethiopian Privatization Agency: 

The government 's conviction is that the transformation of the sector in Ethiopia lI1ust be in line 

with a sector strategy with the objective of trallsforming telecom infrastructure and at the same 

time attracting the key players, namely, private investors. It is thus looking for a strategic 

partner committed to the goals for this sphere of business. And by creating a strategic 

partnership through transferring partial ownership of the public operator to an inteYllatiollal 

company or a consOrtiUIll, ETC will enhance its capacity in terms of capital, technology and 

mQIUlgelnent.
53 

At the ti me, the policy priorities of ach ieving uni versa l access and gradual liberalization were 

also refl ected in the privatization initiative.54 Despite hiring an international consulting firm to 

assist with due diligence, asset valuation, financial audits, financial restructuring, business 

valuation , engagement strategy, company analysis, sector analysis, and a demand and traffic 

stndy, the govern ment declined bids from eight firms/consortiums as unsuitable and cancell ed 

the privatization initiative.55 

The government's policy has been to re-make Ethio-telecom into an efficien t, competitive, and 

profitable state-owned company and to proceed, at thi s point, without introducing competition 

into the sector. Ethio-telecom has hired international telecommunications experts to work side­

by-s ide with Ethio-telecom officials to develop and implement a program for management 

reform and systems process re-engineering. The program identifies reforms and establish 

regulations, departments, and manpower necessary to develop a crosscutting management 

system that will help Ethio-telecom supervise projects and prov ide customer service according 

to international standards.56 The result of this reform was the 2010 contracting out of the 

management of the company to French telecom . 

53 Self, supra note 25,p. 28 

S4 Ethiopian Privat ization Agency, Ethiopian Telecommunications Corporat ion Profile, October 1999. 
55 Self, supra note 25.p. 29 
56 Ibid. 
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2.4. Telecommunications Policy Atmosphere 

This section is devoted to di scussions of the country 's policy documents. It starts with analysis 

of JCT policy document and then concluded by assess ing the plans targeted by Growth and 

Transformation Plan (GTP) for the telecommunication sector. 

2.4.1. The leT Policy 

The Council of Ministers formulates communi cations sector policy and strategy in Ethiopia.57 

The Ministry of Communication and Information Technology has the power and duty to 

prepare draft policies and laws concerning the sector, and is entrusted with implementing 

policies and laws relating to the sector58 

Various sectors' development policies of the country, like Rural Development Po licy and the 

Industrial Development Strategy, stress the importance of telecommunications in achieving to 

general development. The importance of universal access means the government should retain 

the monopoly. It is believed universal access can be achieved only through a monopoly 

structure. 59 

Ethiopia's National Information and Communications Technology (rCT) Policy was first 

drafted and submitted to the Counci l of Ministers in 2002.60 In 2003, the government adopted 

an ICT policy and established the Ethiopian InfollnaLion and Communications Technology 

Development Agency (ErCTDA). The agency updated the lCT policy and submitted it to the 

Council of Ministers.61 The policy acknowledges the shortcomings and limitations of the 

telecommunications network, namely that it was only designed for voice communications, that 

its coverage is concentrated in cities and towns. It al so admits that penetration for both fixed 

and mobil e services is very low. It recognizes the potential of ICT for achieving rapid and 

sustainable socioeconomic development and for sustaining a robust democratic system and 

good governance in Ethiopia and outlines specific actions for ICT education and training, the 

provision of electronic government services at all levels of government to all citizens, ancl the 

57 Constitution 1995, supra note 18. Article 77 
58 Definition of Powers and Duties of the Executive Organs Proclamation 20 10, supra nore 15. Article 10 
59 Self, supra note 25, p. 34 
6O,Abebe Chckol , ' Ethiopian Free & Ope" Source Software Network (EFOSSNETL, www.efossncLorg. pdf.pl 
accessed on December 19, 201 3 
61 Self, supra note 25 . p. 34 
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promotion of ICTs in delivering health services, agriculture, and commerce. The policy also 

recognizes the importance of a well developed, eas ily accessible, and modern network over 

which services and applications can be delivered to all parts of the country.62 rt foresees 

participation of the private sector in building the network and in developing and delivering ICT 

services and applicati ons."3 

The network needs to be developed under appropriate legal and regulatory frameworks to 

facilitate the development, utilization and application of ICT in all spheres of life. The poli cy 

highlights the experience of other developed and developing countries where ICT investm ents 

have been made to meet the socioeconomic objectives of poverty reduction , economic 

development, and improved delivery of health and education services, social inclusion, and 

effective, accountable, democratic government. 64 

The policy made development, expansion, and access to rCT a national priority. The government 

plans to employ ICTs extensively to fight poverty and modernize the economy through the 

Agricultural Development Led-Industrialization (ADLI). The government recognizes it as the 

key driver and faci litator for transform ing Ethiopia 's predominantly subsistence-agriculture 

economy and soc iety into an informati on and knowledge based economy and society, effectively 

integrated into th e global economy. This rCT-led development strategy hinges on creating an 

effective nati onal fiber-optic network and providing universal service to rural areas. This network 

is expected to ex pand vi tal connectivity in rural areas while improving the quality of domestic 

and internalional links in developed cities. Carefull y orchestrated deregul ation and panial 

opening of the telecommunicati ons sector to participati on by the private sector is intended to 

increase access and improve service quality65 

2.4.2. The Growth and Transformation Plan (GTP) 

Ethiopia's national development objectives are enshrined in its Growth and Transformation Plan 

(GTP), the framework for development policies and programs for the period 20 I Di ll to 2014/15. 

62Government of the Ethiopian Federal Democratic Republ ic, le T Policy, 
hUp://www.e ic tda.gov.etlDownloads/Polic iesnCT Pol icv English.pdf 
63 Self. Supra note 25. p. 35 
64 Ibid. 
os Ibid. 
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The key telecommunication objectives underl ined by GTP are ensuring a competitive (in terms 

of prices and quality) and secure telecom services, and build a far reaching nati onal capacity in 

telecom development and management. Emphasis is on finalizing the construction on going 

network infrastructure and app lication to expand services. A need-based network may also be 

ex panded . As to GTP the rural un iversal telecommunication access program will be expanded 

and the quality of the fixed line, mobile phone, and internet and data service provision improved 

and maintained . An envi ronment conducive to use of the latest telecommunication technol ogies 

will be created. A fair and economical utili zati on of national 

telecommunication numbers and internet prov ider addresses 

telecommuni cation activities will be prevented66 

frequency spectrum, 

is ensured Illegal 

Furthermore, the GTP aims to expand coverage of telecom munications in Ethiopia by increasing 

fixed line density to about 3.4 percent and mobile coverage to 45 percent, and to expand rural 

telecom access within 5 km radius of services to 100 percent by 2014115. 

Table 2-1: Presents GTP targets for telecommunications sub sectors. 

Description of Targets 

1. Number of fi xed line telephone subscribers (mIn ) 

2. Fixed line telephone density (%) 

3. Number of mobile telephone subscribers (mIn) 

4 . Mobile telephone coverage (%) 

5. Number of internet service subscribers (min) 

6. Rural tel ecom access within 5 km radius of services (%) 

7. Wireless telecom service coverage (%) 

8. Global link capacity (Gb/s) 

Source: The Growth alld Trans/ormation Plan 

66 GTP, Supra note 38, p. 76 
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3.05 

1.36 3.4 

6.52 40 

8.7 45 

0.187 3.69 
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The GTP identifies three key implementation strategies to reach the targets stated in the Table 2-

1. Fint, the national telecom company wi ll be refonned such that it is transformed to have an 

institutional capacity that delivers high quality and competiti ve services. The telecommunication 

provider will be fundamentally upgraded to meet international standards using the services of 

reputable foreign companies. The second strategy concerns the establishment and effective 

enforcement of comprehensive policy and regu latory frameworks to prevent and control ill egal 

activities in the industry. An effective mechanism for control and prevention of illegal 

telecommunication activities will be put in place to ensure teleconu1llmications security. Finally, 

all initiatives in the industry will be designed and executed such that they promote the domestic 

production ICT goods (inputs, components, etc) and domestic delivery of ICT serv ices during 

the GTP period67 

2.5. Current Policy Position on Liberalization Ethiopia's Telecom Sector 

The focus of this chapter has been to investigate the country's telecom liberalization policy 

stance. The sections discussed so far, in one way or another, are helpful to draw what the position 

of the country look like regarding the iss u" of telecom liberalization. To further have clarity of 

this position; the researcher believes that this section is of great importance as it provides a 

detail ed govelllment and other stakeholders views on liberalization of the telecom sector. 

2.5.1. The Government Poli cy Position on Telecom Liberalization 

Based on interviews made by writers of a report titled ' Impact of WTO Accession on Ethiopia 's 

Telecommunication Services Sector', wbich was prepared by Ministry of Trade (MoT), there is a 

conclusion that the government largely favors preserving the state monopoly68 It does not favor 

all owing multiple telecommunications providers, and is wary of potential foreign market 

entrants. Nevertheless, in the interest of tapping full network capacity, it will allow limited 

competition in the provision of certain value-added services. The government is comfortable 

choosing which services in the sector will be liberalized, but does not feel any urgency and has 

not set timelines for further reform.69 The fo ll owing sub sections demonstrate various 

government organs Slance on liberali zing the sector. 

67 Ibid. 
68Se1f, Supra note 25. p. 35 
69 Ibid 
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Positiolls by the Prime Millisters 

The government believes that the monopoly is the most dependable way of extending basic 

connectivity to every region 70 In his interview with Financial Times, the late Prime Minister 

Meles Zenawi reaffirmed the government's reluctance to open up the sector to private sector 

participation, saying, 

"Mobile telephollY is 'license to print mOlley ill AFica ', " He further reasoned, "The issue is 

how you use that money. Do you use it to build less profitable but in the long term more 

important infrastructure?" The government intends to keep the monopoly and finance 

telecommunications infrastructure projects frOin revenues generated by ETC. 71 

The current Prime Minister, Ato Haile-Mariam Desalegn, also shares the same position 

regard ing th e liberalization of the sector. For instance, Rertlers made this position clear on its 

website as of July 10, 201 3 when it reported as follows: 

Speaking at a National Business Confere!lce Forum which was held at the United Nations 

Economic Commission for Africa in the Ethiopian capital on June 27, 2013, Prime Minister 

Hailemariam Desalegn said the telecom sector generated around 6 billion birr ($321 million) a 

year, which Ihe government uses for railway projects. Elhiopia plans to build 5,000 km of 

railway lines by 2020. "Therefore, the lelecoms sector will remain ill government hands for years 

to come".72 

The prime ministers repeatedly and unequivocall y expressed their positions that there is no room 

for the liberalization of the sector. They both defended their stance on the grounds of provision 

of universal access and generation revenues for cross subsidi zation of different developmental 

infrastructures, be it telecommunication infrastructure or the extensive railway lines. 

7°,bid, 1n the words of a senior official , "Cross- subsidy is possible in the case of monopoly o f the sector by ETC. If 
the bas ic telecommun icat ions services are open for other operators. there is no room for cross- subsidization. After we 
connect all kebeles [and uni versa l access is achieved} , the private sector would be ab le to maximize value-added 
services . The private seClor, nollhe government, is better positioned to maximize value-added services." 
JI /d, p. 36 
72Aaron Maasho, Ethiopia expected to join WTO in 20 15: hllp:llwww.rcuters.com/art ic1eI20 13/07/ 1O/us-elhiopia­
trade-,See also hlliJ:llwww.cthiopianblisinessrev icw.com/i ndcx.php/f oCliss/i lem/2 1 I-pri vale-sector -echoes-wlo­
recommendations accesscd on Deccmber 31 , 2013 
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Positions by Ethio Telecom Officials 

The Ethio-telecom, while aware of its limitations and weaknesses in providing certain services, 

seeks to retain its position, monopoly. Officials interviewed73 agreed that ETC is burdened with 

expansion of infrastructure while trying to improve the quality of services provided to customers. 

They also agreed that the provision of limited "downstream" services would be an excellent 

entry point for the private sector. They favor the introduction of a competitive reform policy that 

gives ETC suffic ient time to increase efficiency and service quality under the supervision of the 

ETA. ETC officials are reluctant to suggest the amount of time required for allowing fully open, 

k d · .. . h 74 mar et- n ven competJtlOn 111 t e sector. 

In the long run , Ethio Telecom plans to di vest itself of value-added services and serve as a 

network operator. It recogn izes the need to prepare for a si tuation that will include a second 

network provider at some indefi nite point. Nevertheless, for the time being, it seeks to maintain 

the cross-subsidies and the monopoly privileges it enj oys .7S 

The government views its policy prescriptions as pragmatic. From its perspective, no viable 

alternatives exist for providing telecommunication services. Its own massive expansion projects 

aim to achieve 100 percent penetration of basic telecom municati ons services for the entire 

country (universal coverage). Thus, any liberalizing refonns should be small -scale and 

in cremental in increasing coverage and penetration. According to the government, allowing 

peripheral competitive services is a practical way to open the sector to competition and improve 

services. These initiatives are to be highly specialized and limited so any failure will not lead to 

major national setbacks in the telecommunications sector and successes wi ll provide 

opportunities for the private sector to enter the sector and assist in the country's development. 76 

[n sum, the government does not intend to change its policy stance beyond downstream services 

liberalization before attaining universal coverage objectives and the like. 

73SeJf, Supra Ilote 25. Note: The interviews were conducted by authors of a report 'Impact of wro Accession 011 

Ethiopia's Telecomllltmicalion Services Sector' that was submitted to Ministry of Trade in 2007 . 
141d, p. 36 
75 Ibid. 
76ld. p. 37 
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Position by Telecom Regulatory Bodies (ETA and Me lT) Officials 

Although inclined to support additional reform and opening of the sector, ETA officials 

interviewed77 do not advocate true competition for ETC. As a regulatory agency, ETA 

understands the importance of regulatory capacity 111 administering a competitive 

telecommunications industry. At th is point, however, ETA admittedl y lacks the capacity to 

oversee full competition and liberalization.7s 

An interview made with Director of Ministry of Communication and Information Technology 

rCT Standardizati on and Regulatory Directorate, the organ responsible for regulation of the 

telecommunication sector after cessati on of the ETA, Ato Balcha Reba, made it clear that the 

regulatory body is not in a position to regulate the sector if foreign telecom operators are to be 

allowed in . He is of opinion that too much has to be done in terms of building up the capacity and 

independence of tile regulatory body before rushing to liberalizing the sector. He further assured 

the researcher that there is no intention on the part of the government of Ethiopia to fully 

liberal ize the te lecom sector recently.79 

2.5.2. The Position of the Private Sectors on Telecom Liberalization 

Representing private sectors, Eth iopian Chamber of Commerce and Sectoral Association 

(ECCSA) presented a position paper on Regulation and Openness of Ethiopia 's Service Sectors 

with an objective of fostering di scuss ion about the private sector' s opinions on Ethiopia 's WTO 

accession process. ECCSA and International Trade Center (!TC) organi zed the event, at Hilton 

Hotel on June 28, 2013. It brought together private business people, officials from ECCSA, 

including Mulu Solomon, ECCSA's president and Malcolm Mckinnon, chief executive of ITC 

and an international negotiator ofWTO, who has a decade of experience in the tield 8 0 

The Position Paper evaluated the openness of the services sector, which represent 46 Pct of the 

country's GDP. It recommends that in Ethiopia' s offer to WTO members it should consider 

opening up professional services like architecture, accountancy and legal services to foreign 

investors. The Position Paper suggested opening up computer, construction , distr ibution , 

17 Supra note 73. 
78 Self, SlIpra note 25, p. 37 
79 Reba, Supra note 27. 
8OhliR: I/www.cthiopi itnbusincssrcvicw . co Ill/ i ndc x . ph p/foc uss/i t C 11112 1 t=-lxi va t c-=-sect or -cc h ocs-WI o-reeD m mcndal io ns 
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education and health services. Some of these serv ices are already open for foreign investment. It 

also suggests that the government should officially announce that these sectors are open to 

c· 81 lorelgners. 

As far as telecommunication serv ices are concerned, a realisti c assessment of the private sector 

is that one efficient and competent network provider is enough. Besides, this will also ease 

the wOlTies of government on security issues. In addition, the private sector believes there wi ll 

be little interest in bui lding in fras tructure for a large country li ke Ethiopia. The focus is expected 

on services that wi ll rely on already existing in frastructure/network. In thi s con nection, the 

Government's delegation of some of its current responsibiliti es, in providing services, is crucial. 

If by choice, the Government is going to hold on to tlle network, it should be held to 

performance standards. Moreover, providers tl,at work downstream shou ld be allowed and 

should be accountable for fai lures . In general, coordinate/network provision and service has to 

be separated. One of the ways this can be done successfully is to create a competitor to the 

incumbent provider. This does not mean that the incumbent (Ethio-telecom) has to be 

I'b I' d .. d 82 J era Ize or pn vatlze . 

According to the private sectors, liberalization in the immediate future seems unlikely because 

of the Govern ment's ins istence on universal access to rura l areas and the profit motive of 

multinationals which supposedly does not address this. The 2009/2010 Ethiopia lCT sector 

performance review argues that anotl,er obviolls reason why the· Government would like to . 

retain the state-owned enterprise in its interest in recouping the massive investment it made in 

recent years and repay the US$I.5 bi ll ion loan from China8 3 

When compared to other regional cOllntries, it appears that Ethiopia, by holding on to its 

monopol y, is losing money. Telecom sector development in countJies that have liberali zed the 

sector, like Kenya and Uganda, shows that the Ethi opian Government loses tax revenues of at 

least US $ 0.5 billion per year by not opening its communication sector for investment. In 

general , the contribution of the communications sector to the economy remained just 

SIECCSA, supra note 13. 
82 ld, p. 20 
83 Ibid. 
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under 2% which is low compared to the regional average 4%.84 Hence, as far as revenue loss · 

from liberalization is concerned, the private sector considers that liberalization by holding on to 

coordinates/network will not affec t the revenue the Government is getting. The rate could be 

determined with Government participation. But then again, the Government can also recover 

possible lost revenue through licenses and spectrum fees as a percentage of revenuess 

Another important point that was made by the private sector is the low capacity of the regulator. 

The private sector full y agrees th at regul atory capacity in telecom is absolutely important 

that needs to be strengthened over a transitional peri od.86 

In addition to the private sector pos ition paper presented by ECCSA, almost all users of Ethi o­

telecom services in terviewed ex pressed di ssati sfac tion with Ethio telecom, and that in the 

absence of competition the company will not change. These users want lower tari ffs, faster 

access, more bandwidth , and better customer service. Who prov ides the services does not matter 

to them87 Those already participati ng in the downstream services and suppliers of 

telecommunication equipment interviewed expressed interest in full y opening the sector. They 

all seek better and more reliabl e servi ce at lower costs. The private sector hopes for an enabling 

environment for multipl e operators. Some are also interested in the opportuniti es to enter this 

market. 88 In concl usion, the government has made it cl ear that it will think about contemplating 

liberali zation of the telecommunications sector onl y after nation wide expansion of basic 

telecommunications infrastructure is complete and the goal of universal access is· maintained.· 

This policy stance is apparentl y based on the assumption that providing rural service is 

inherently unprofitable and that no mechanism ex ists for inducing the private sector to provide 

such service. However, thi s defense seems not tenable, as some other countries have achi eved 

universal access by creating a Uni versal Access Fund to which all operators contri bute a small 

portion of revenues to subsidize certain projects, such as ensuring that every person has 

reasonable access to a public telephone.89 

Using income from Ethio-telecom as a revenue for funding projects like construction of railways, 

*' Ibid 
" Id, p. 2 1 
86 ibid. 
" Id, p. 38 
88Self. supra note 25, p. 37 
" Ibid. 
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telecom infrastructures and recouping the already invested funds on expansion of the telecom 

infrastructure is another point of argument raised by the government to justify the monopoly of 

the sector. Private sectors, however, disntisses such excuse by providing tangible statistical 

evidence that show Ethiopia is losing revenue that it could have got had it liberali zed the telecom 

sector. 

Security is another sensitive area that holds back the government fro m committing itself to 

liberalize the sector. Here again, the private sectors argue that the problem of security can be 

eased if government owns that efficient and competent network provider and then liberalize 

provision of services, both basic and value added.9o 

2.6. Conclusion 

Despite it' s a century old history, not enough is recorded about Ethiopian tclecom sector. 

Throughout its history the structure and nature of the sector's administration differ from one 

regime to another, however, one thing remains common and unchanged, i.e., it is a nationally 

owned sector and no completion is allowed. The current investment proclamation makes it clear 

that telecom sector is a kind of investment in which an individual investor, whether foreign or 

domestic, can invest in joint venture with the government. However, the practice so far shows 

that the government has turned down about eight offers in this respect. The government insisted 

that the sector is not the nature of business in which liberali zation is allowed. It argues that 

universal access and cross subsidi zation are the major reasons why it retains the ownership of 

the sector and does not allow competition. To the contrary, the private sectors argue in favor of 

liberalization of the sector. They believe quality and inexpensive telecom service can only be 

provided if competition is allowed. They dismiss the fear of the government about universal 

access, cross subsidization and security issues by presenting empirical data of neighboring WTO 

member countries that show Eth iopia is losing benefits by clinging on its stubborn policy of 

non-liberalization of the sector. 

9OECCSA, supra 1l00e 13, p. 20 
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CHAPTER 3 

THE WTO RULES ON ACCESSION OF LDCs 
3.1. Legal Foundation of the WTO Accession 

Prior to starting the WTO Accession Process, countries may dec ide to become WTO observers. 

Observer status is not obl igatory and is not a precondition to WTO Membership. Tts purpose is 

"to allow a government to better acquaint itself with the WTO and its activities, and to prepare 

and initiate negotiations for accession to the WTO Agreement. ,,9 1 The status is granted initi ally 

for fi ve years and observers are ex pected to take a decision on accession wi thin that period. 

Observers have the right to observe meetings of all WTO bod ies except for some like meetings 

of the Committee on Budget, Finance and Administration. They have access to the main WTO 

document series and may request technical ass istance fro m the WTO Secretariat. Observers have 

an obligation to make a financial contribution for the services provided to them.92 Once the 

observer country or any other that wish to join the club decide to accede the organization, its 

accession will be conducted in accordance with the WTO rules discussed as follows. 

The core and major WTO rules govern ing accession is prescribed under Article XII of the 

Marrakesh Agreement Establishing the World Trade Organization, hereinafter cal led the WTO 

Agreement. The provision reads, 

I. Any state or separate customs territory possessing full autonomy in its conduct of its 

extern al commercial relations and of the oth er matters provided for in this 

Agreement and the Multil ateral Trade Agreements may accede to this Agreement, on the 

terms to be agreed between it and the WTO. Such accession shall apply to thi s 

Agreement and the Multilateral Trade Agreements annexed thereto. 

2. Decisions on accession shall be taken by the Ministerial Conference. The Ministerial 

Conference shall approve the agreement on the terms of accession by two-thirds 

majority of the Members of the WTO; 

91 WTO ( 1996), RlilesofProcedllrefor Meetillgsofthe General COlll/cil, WT1LI 16, Annex 2. 
92lbid 
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3. Accession to a Plurilateral Trade Agreement shall be governed by the provisions of that 

Agreement. 93 

Article XII does not give any membership criteria, since it simply states that accession is to be 

conducted on ' terms to be agreed' by negotiation. It neither provides the procedure for 

negotiation.94 This signal is perhaps the most problematic legal aspect of the accession process. 

No guidance is given on the 'terms to be agreed', these being left to the negotiations between the 

WTO Members and the Candidate. Furthermore, the Article does not identify any concrete steps, 

nor does it provide any advice when it comes to the procedures to be used for negotiating the 

terms of accession 9 5 Acco~ding l y, this fai lure of the article leaves the door wide open to drawn­

out, decade-long, and burdensome accession experiences96 

Since the WTO is an inter-governm ental organization, which does not have any power to 

negotiate accession agreement with the aspirants, it is the member countries that dictate the terms 

and conditions for such entry97 Article XII is being interpreted by the developed member 

countries as providing them Carle Blanche to impose unreasonab le conditions (often known as 

"WTO plus" conditions) on the acceding countri es. For all practical purpose, the access ion 

process has become akin to obtain ing the membership to a golf cl ub where the ex isting members 

decide the terms and conditions. Those members who agree to comply with the requirements will 

be admitted to the club and those who cannot do so, will never be admitted at al1l 98 [n other 

words, the negotiations are only one-way and a candidate has ·no much alternati ves than 

accepting the proposals made by incumbent Member countries . 

93WTO (1994). Marrakesh Agreement Establishing fhe World Trade Org(lIlization, Art XlT 
94Ratnakar Adh unkar i and Navin Dahal , LDCs' Accession to the WTO: Leaming from the Cases of Nepal, 
Cambodia alld Valluatu , SAWTEE, Kathmandu, p. I., available at hnp:/Iwww.unngls.org/SAWTEE.doc 
" Id, p. 2. 
96Hussien A. Tura, Making the wra Accessio1l Work for Ethiopia: Lessons Jrom Cambodia allll Nepal, p. 5. 
Available at htlp: llwww.abyssnialaw.com 
97Adhunkari Supra note 94, p. 2. 
OR Ibid. 
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3.2. The WTO Accession Process 

Different scholars have divided WTO Access ion phases differently, some to four stages others to 

six stages. The researcher foll ows the latter one in hi s attempt to show the processes an acced in g 

coulllry must go through before fully completi ng its accession . These are: 

I . Subm ission of the formal request for accession by the applicant government; 

2. Establishment of a Working Party for Accession; 

3. Submission of the Memorandum of the Foreign Trade Regime; 

4 . Negotiations on terms of access ion; 

5. Adoption of the Report of the Working Party for Access ion; and 

6. Approval of the accession by the General Council or Ministerial Conference 

In the first stage, a country wishing to become a member of the WTO submits an appl ication to 

the WTO General Council. The formal request for accession from the applicant government 

must contain a statement that the candidate wishes to accede to the MalTakesh Agreement and 

become a WTO Member, pursuant to Article XII, which regulates the process of accession. Tt is 

then distributed to all WTO Members and placed on the agenda of the next General Council 

Meeting.99 

Tn the second stage, after the acceptance of the formal request a Working Party for Accession is 

established "to examine the application of the candidate under Article XII and to submit to the 

General Counci l/ Ministerial Conference recommendations which may include a draft Protocol 

of Access ion."]OO Any Member of the WTO can become a member of the Working Party for 

Accession, depending on its interests . WTO Members can choose to join at any stage before th e 

completion of the Working Party for Access ion mandate. This means that the size and 

composition of Working Parties for Accession vary from candidate to candidate. After 

consultations wi th the candidate and members, the Chairman of the WTO General Council 

appoints the Chairman of the Worki ng Party for Accession, who is usually an ambassador 

resident in Geneva. ]O] The accession process is now institutionalized and it wi ll be conducted 

99WTO, Accession: Explal/atioll How to become (l member of the lITO, ava ilable at 
http://www.wto.orn/cm:!lishfrhcwto e/acc c/acces e.hlnl 
100 WTO ( 1995). Accession to the WTO, Procedures for Negotiations under Article XlI, WT/ACC/ l . 
101 SlIpra note 99 

32 



• 

through the Working Party for Accession. 

The third stage is submission of Memorandum of The Foreign Trade Regime. The 

Memorandum of the Foreign Trade Regime is a standardized document which describe tl,e 

foreign trade regime. It contains information on the Economy, Economic Policies and Foreign 

Trade; the Framework for Making and Enforcing Policies Affecting Foreign Trade in Goods and 

Services; Trade Related Aspects of Intellectual Property Rights Regime; Trade-Related Services 

Regime and Institutional Base for Trade and Economic Relations with Thi rd Countries. It is 

supplemented by statistical information about trade, a List of Laws and Lega l Acts, a List of 

Foreign Trade Agreements and question naires about Import Licensing and Customs Valuation 

Procedures, State Trading Enterprises, Technical Barriers to Trade, Sanitary and Phytosanitary 

Measures, Domestic Support and Export Subsidies in Agriculture, Trade in Services and Trade 

Related Aspects of Intellectual Property Rights. ,02 The candidate also submits an Initial 

Schedule for Tariff Concessions for Goods and Initial Schedule on Specific Commitments in 

Services. All of these documents are submitted to the WTO secretari at who then distributes 

them to WTO Members. 103 

After receiving these documents, interested WTO Members subm it questions In writing 

regarding the candidate's foreign trade regime. When the candidate answers these questions, also 

in writing, the first meeting of the Working Party for Accession can be held. Tn practice, 

negotiations can start at this point but the candidate will be ·asked more questions between and 

during the following meetings of the Working Party for Accession. After several meetings, and if 

progress has been made, the WTO secretariat prepares an infOlmal 'Factual Summary of Points 

Raised' in order to consolidate all the information presented by the candidate. The purpose of 

this Summary is to fac ilitate the work of the Working Party for Accession , to make the process 

more transparent and to be a base for a draft 'Report of the Working Party for Access ion ' .'04 

The fourth step, negotiation , is the core phase that tests the endurance and bargaining power of 

an acceding country. Negotiations on tenn s of accession are divided into four main segments, 

which are conducted simultaneously: multilateral negotiations on the rules to be accepted; 

IO' WTO ( t995) ,SIIPITI nole, tOO 
103Ivan Markovic(2009),How to Join The World Trade Organization: Some Aspects of The Accession Process, 
Economic Annals, Vo lume Ll V, No 180. Universi ty of Balgrade, p. 12 1 
IM ,bid. 
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pluri lateral negotiations on agricultural domestic support and export subsidies; bi lateral 

negotiations on concessions on goods and on specific conunitments on services. The results and 

taken commitments from all these negotiations, multilateral, plurilateral and bilateral, are applied 

equally to all WTO Members in compliance with the most favored nation (MFN) principle. 105 

Multilateral negoti ations on the rules are negotiations on terms, conditions and possible 

transitional periods for all legis lative or structural changes necessary for the adoption and 

implementation of WTO rules and procedures by the candidate. These negotiations are 

conducted multilaterally between the candidate and all members of the Working Party for 

Access ion . Plurilateral negotiations on agricultural domestic support and export subs id ies are 

conducted between the candidate and interested members of the Working Party for Accession. 

The purpose of these negotiations is to bring the candidate's level of agricultural domestic 

support and export subsidies into compliance with the WTO Agreement on Agriculture. They 

also deal with Sanitary and Phytosanitary Measures and Technical Barriers to Trade. 106 

Negotiations on concessions on goods and negotiations on specific commitments on services are 

conducted bilaterally between the cand idate and each separate member of the Working Party for 

Accession. Every bilaterally reached agreement is signed and sent to the WTO Secretariat where 

it remains confidential. After bil ateral agreements have been completed with all members of the 

Working Party for Accession, the WTO Secretariat uses them to prepare a single, consolidated 

draft of Goods Schedule and a single, consolidated draft of Service Schedule. In accordance 

with the most favored nation (MFN) principle, the Goods Schedule is consolidated on the 

lowest tariff level for each tariff line and the Service Schedule is consolidated on the least 

restrictive level for each service sector. When completed, the draft Schedules are forma ll y 

circul ated to all members of the Working Party for Accession for review and verification. 'O? 

In the fifth stage, after the conclusion of all negoti ations the Report of the Working Party for 

Accession is adopted with the consensus of all members of the Working Party for Accession . It 

summarizes all negotiations held within the Working Party for Accession and is annexed with 

the ' Consolidated Schedule of Tariff Concession for Goods' and 'Consolidated Schedule on 

'U5/bid. 
106 Ibid. 
lO7lel., p. t22 
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Specific Commitments in Services' . The entire package is referred to as the 'Protocol of 

Accession' and it is then submitted to the General Council or the Ministerial Conference. IDS 

The last stage of the accession process is the adoption of the 'Protocol of Accession ' and the 

approval of the accession by the General Counci l or Ministerial Conference with the consensus 

of all WTO Members. The Protocol specifies the date until which it is open for acceptance by 

the candidate, by signature or ratification . While a period Of three to six months is usual , in 

practice it is the candidate who proposes the length of time needed to complete its internal 

procedures. The candidate becomes a WTO Member thirty days after accepting the Protocol of 

Accession. This period is allowed in order to give WTO Members time to take any action 

necessary to apply the WTO Agreement to the new Member. 109 

3.3. WTO Rules on Accession of Least Developed Countries (LDCs) 

The LDCs are granted special recognition in the WTO, and, at least in principle, enjoy special 

flexibilities in the implementation of WTO Agreements, including through Special and 

Differential Treatment (S&D) Provisions. 110 The researcher consider it wise to cast light on the 

meaning of Least Developed Countries (LDCs) before rushing to di scuss these safeguarding 

WTO rules, which in fac t is the main issue to which this chapter is devoted. 

3.3.1. Least Developed Counties (LDCs) Descr ibed 

The WTO recognizes as least-developed countries (LDCs) those countries, which have been 

designated as such by the United Nations. There are at present 49 LDCs on the United Nation 

(UN) list. 11 I The UN committee for Development Policy (CDP) understands LDCs as low­

income countries suffering from severe structural impediments to sustain able development. The 

CDP uses three criteria for identifying countries as LDCs: gross national income per capita, the 

human asset index (HAl) and the economic vulnerability index (EVI) . Both HAl and EVI are 

d f I · I' 11 2 C01npose 0 severa me lcators. 

108 WTO (1 99S) ,Supra nole 100 
109 Ib id. 
11 0 htt p://www.wlo.org 
111 Ibid. 

112 ht tp://www.un.o rgfen/deve19pment/dcsaiQo I i~y/cdp/ldc.-ln fO-,-s h l!111 
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The LDC category was established in 1971 and its membership has changed over time. LDCs 

have exclusive access to specific internationai support measures, mostly in the areas of trade and 

official development assistance. The CDP reviews the list of LDCs every three years. On that 

basis, it advises the Economic and Social Council of the United Nations which countries shou ld 

be added to the list and which countries could be graduated. 11 3 

Similarly, WTO rules draw a distinction between the broad group of developing countries and 

sub-group of LDCs, with the 34 WTO members, as of 2013, that are defined to fall in the latter 

category being exempted from some requirements or otherwise treated differently. However, in 

the case of accession the di stinction is not as sharp with the process having been at least lengthy 

and demanding for several LDCs as it has been for the other developing and trans itional 

economies that acceded since 1996 until now. The commitments made by LDCs have often been 

as substantive as those demanded of other acceding members . 114 

3.3.2. Special and Differential Treatment 

The universe of special and differential treatment consists enormous provisions spread across the 

different MuHilateral Agreements on Trade in Goods; the General Agreement on Trade in 

Services; The Agreement on Trade-Related Aspects of Intellectual Property; the Understanding 

on Rules and Procedures Governing the Settlement of Disputes; and various Ministerial 

Decisions. Of these provisions, 107 were adopted at the conclus ion of the Uruguay Round, and 

22 apply to least developed country Members only. I IS 

SDT provisions can generall y be classed in five main groups: provisions aimed at increas ing 

trade opportuniti es through market access ; provisions requiring WTO Members to safeguard the 

interest of developing countries ; provisions allowing flexibility to developing countries in rules 

and disciplines goveming trade measures ; provisions allowing longer . transitional periods to 

developing countries; and provisions for technical assis tance. '16 

II3 ,bid. 

114Adhikari, Sf/pra note 94, p. I 
115WTO (2000), Implementation of Special and Differential Treatl1lellf Provisions ill WTO Agreements Glnl 
Decis ions, WT/COMTDIW!77 , para 2. 
t 16 WTO (2004). Special and Differential Treatment/or feast-developed COllllfries, WT /COMTDIWJl35 , para I . 

36 

• 



WTO Agreements, Ministerial Decision and Declarations as well as Decisions of General 

Assembly and other bodies recognize the particular trade, development and financial needs of 

developing country Members, including the least developed among them. These documents 

address many issues of the developing as well as LDCs. Though the provisions of SOT normally 

apply to developing and LDCs WTO members, a fraction of these rules also apply to accedi ng 

LDCs with a view of streamlining their access ion process. Hence, for interest of thi s paper, the 

scope of di scussion is confined to the provisions of SOT that directly address accession of LDCs 

to the WTO. 

3.3.3. Accession of LDCs to the WTO 

The Work Program for the LDCs attaches high importance to the access ion of LDCs to the 

WTO. The Sub-Committee on LDCs monitors the progress in the accession of LDCs, including 

based on periodic Secretariat reports on the state of play of LDC accessions. The Chai rpersons of 

LDCs' Accession Working Parties occasionally come to the Sub-Committee to brief Members on 

the progress made in their respective Working Parties. In so doing, the Sub-Committee serves as 

a forum where acceding LDCs and Members exchange views and share experi ences. Since 2009, 

regular dialogues, in particular under the aegis of the Sub-Committee, are held between acceding 

LDCs and WTO Members to deepen engagement on LDCs' accessions and to build on efforts for 

strengthened transparency. I 17 

Access ion, as disclIssed above, IS a complex and time-consuming exercise. It requ ires 

considerable human and institutional capacity to effectively participate in the accession process. 

Given the cumbersome and onerous procedures, the acceding LDCs have sought a more 

streamlined process of accession , under terms consistent with their development, financial and 

trade needs and commitments not higher than those of LDC Members in the WTO. As a result, 

and pursuant to the calls made at the Doha Ministerial Conference in 200 1, WTO Members in 

2002 adopted the Guidelines on LDC Accessions, wh ich are aimed at accelerating and 

facilitating the accession of LDCs, and sets out Guideli nes with respect to: market access; WTO 

rules; the process; and trade-related technical assistance and capacity building. The guidelines 

117 WTO E-Learning 12, Detailed Presentation o/the Least Developed COlllltries ill the WTO , p. 5, Avai lable at 
http://www.wlo.arg. 
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were later supplemented by the new 20 12 gu idelines. li S Details of these guidelines are discussed 

in the following section. 

3.3.3.1.The Accession Guidelines ror LDCs 

The European Community proposed in 1999 that a 'fast-track' procedure be established to 

facilitate the accession of LDCs.119 This proposal suggested that the accession of LDCs cou ld be 

expedited by agreeing with other WTO working party Members on a range of minimum criteria 

and a flexible, streamlined approach that would speed up the process for them all wi thout 

discrimi nation. It contemplated LDC tariff binding at level something like 30% across the board 

with a limited number of hi gher tariffs on ' exceptional ' products; higher binding on agri cultural 

products, and no commitment on domestic support and export subsidies. It also called for service 

commitments in at least three service sectors, with the European Community attaching great 

importance to good commitments in Mode 3 (commercial presence) in particular or foreign 

capital participation and employment requirements and in Mode 4 (movement of personnel). The 

proposal provided for the automatic applicability of transition periods agreed in the Uruguay 

Round for LDCs towards fu ll compliance with WTO Agrccmcnts . 120Howcver, the proposal did 

not get far at that time due to opposition from the United States. 

Nevertheless, at the end of the day, realizing that the accession process of the WTO is onerous 

for the LDCs that lack the human resources and technical capab ilities required by the process, in 

2001 member countries have agreed to faci li tate and accelerate the LDCs' accession process. In 

effect, the 2001 Doha Ministerial Conference included Paragraph 42 in its Declaration, which 

states that: 

" ... Accession ojLDCs remains a priorityjor the Membership. We agree to work IOjacilitate and 

accelerate negotiations with acceding LDCs. We illstruct the Secretariat to reflect the priority we 

attach to LDCs ' accessions ill the annual plans jar technical assistance ... ,,/2/ 

Il8 lbid 
]19WTO ( 1999), Preparationjor fhe 1999 Ministerial COllferellce: Accessioll to the WTO - Commullic(lfiolljrom the 
European C(JI1l1l1ll1litie.'i , WT/GC/wIl53 
12olbid. 

12l WTO (2001), Doha Millis/eriat Dec/aralioll, WT/MIN(O I)IDECII , pa,a 42. 
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Not onl y have member countries agreed to faci li tate and simpli fy the access ion process for 

LDCs, they have also agreed to look into other issues such as market access and technical 

assistance. It is believed that this has led to specific guidelines for the accession of LDCs, which 

were approved by the General Council Dec ision in 2002.122 

A WTO Work Program for LDCs was launched fo ll owing the Doha Ministerial Conference, 

leading to the adoption by the General Counci l of the Guidelines for the Accession of LDCs in 

December 2002. In the Guidelines , members agreed that negotiations for the accession of 

LDCs should be facili tated and accelerated through simplified procedures. The guidelines 

stipulated that members were to exercise restraint in seeking market access concessions from 

acceding LDCs, but al so that LDCs were to offer reasonable concessions cosmmensurate with 

their individual development, financial and trade needs.123 However, the actual results did not 

suggest much favori tism to the most of LDCs that full y completed their accession to the WTO 

by the end of 2012, nor to the LDCs that are currently on the process of accession. 124 

At the 20 11 Ministeri al Conference, ministers tasked the Sub-Committee on LDCs to develop 

recommendations to bolster and make spec ific the 2002 guidelines. The new gui delines, which 

were then adopted in July 201 2, are generally aimed at limiting the commi tments that LDCs are 

obliged to make, while also providing for transparency in the negotiations and provision of 

technical ass istance.12S
· The most precise parts of the guidelines establish principles and 

benchmarks for LDCs ' market access on goods and services. For goods commitments, they state 

that some flexibi lity should be provided and negotiations should ensure the appropriate balance 

between predictability of tariff concessions of acceding LDCs and their need to address specific 

constra ints or difficulties as well as to pursue the legitimate development objectives .. They also 

recogn ize that each accession in unique and tariff concessions could vary depending on the 

LDCs ' individual circumstances. 126 

Acceding LDCs are still required to bind all of their agricultural tariff lines, but may do so at 

J21'ura, Supra note 96, p. 6 
I2JWTO (2002), Gliidelines/or Accession of Leasl-Developed COlllltries , WTIlJ508 
124Adhikari, Supra Note 94, p. 12. 
I25WTO (2012), Recommendations by the Sub-Committee 01/ LDCs 10 General COlln cil to Furthe r Strengthell, 
S/reamiille alld Operatiollalize the 2002 LDC.f Accession GlIidelines, \VT/COMTDfLOC12 I . 
126WTO (201 2) , Accession of Least- Developed CO llI/ fries, WTfL/50S/Add.12. 
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overall average rate of 50 percent. On non-agricultural tariff lines, they are genera lly to bind 95 

percent of their tariff lines at overall average rate of 35 percent; alternatively, they may undertake 

comprehensive bindings and in exchange will be afforded proportionately higher overall average 

rates as well as transition periods of up to ten years for up 10 percent of their tariff lines . On 

service commitments, the guidelines recognize the serious difficulty of acceding LDCs in 

undertaking commitments, in view of their special economic situation and their individual 

development, financial and trade needs, and provide fl ex ibility for acceding LDCs for opening 

fewer sectors, liberalizing fewer types of transactions and progressively extending market access 

in line with their development situation. They are not expected to offer full national treatment, 

nor are they required to undertake commitments on regulatory issues, which may go beyond their 

institutional, regulatory, and administrative capacities. The guidelines provide more specifically 

for reasonable offers from LDCs that are commensurate with their individual development, 

financial and trade needs . Further, they provide assurance that the LDCs will not be required to 

undertake commitments beyond those that have been committed by existing WTO LDC 

members, nor in sectors and sub-sectors that do not correspond to their individual development, 

financial and trade needs. 127 

In the area of services, the 201 2 guidelines identify a series of princ iples , along with defi ning 

some limits that shall inform accession talks . They, however, fall short of establi shing 

measurable and clearl y enforceable benchmarks as in the case of goods. For instance, they 

simply provide that "there shall be flexibility for acceding LDCs for opening fewer sectors, 

liberalizing fewer types of transactions, and progressively extending market access in line with 

their development situations". In addition, they simply state that "acceding LDCs will not be 

expected to offer national treatment, or undertake additional commitments under Article XVllI 

of the General Agreement on Trade in Service on regulatory issues which may go beyond their 

institutional, regulatory and admi nistrative capacity", without, however, stating a clear 

established standard for enforcement of such privi leges. 128 

This lack of clear benchmark on services, has been criticized by some trade observers and LDCs 

127 Ibid .. 
1211 Paola Ghishu (201 3) , LDCs Accession to the WTO, in "Charting the Course of WTO membership for LDCs ", 
Bridges A frica, Vol 2, TCTSD. Geneva, p. 5, available at b!tp:llwww)ctsd.Qrg 
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officials, who claimed that more might have been needed to ensure LDCs not face overly 

stringent requests in that area. They are of opinion that the proposed benchmarks are a missed 

opportunity, the text clearly shows that no serious effort has been made to show either the 

importance of services for development of the counties concerned or to fi nd some common 

ground on what wou ld be a reasonable approach to services negotiations. 119 

The text also includes sections on transparency, SOT, and technical assis tance. 

3.3.3.2.Technical Assistance to Acceding LDCs 

Almost every important WTO Agreements provides for technical assistance provisionsu D The 

main aim of technical assistance or capacity building provisions in the WTO Agreement is to 

help the developing and LDCs Members to participate in the WTO process and to integrate more 

easily in to the mainstream of the multilateral trading system. These provisions provides for 

trade-related technical assistance by developed Members to developing Members, either on a 

bilateral basis or through the WTO or other international organi zations.131 Among many others, 

the WTO bodies provide technical assistance in the preparation of market access offers in goods 

and serv ices negotiations; provision of data on trade flows, tariffs ancl non-tariff measures ; 

technical assistance in preparations for reviews under the Trade Policy Review Mechanism 

(TPRM) and so on. 132 The Committee on Trade and Development (CTD) review periodically the 

technical cooperation program of the WTO.133 

As regards the application of this assistance to acceding LDCs, the 2002 guidelines for 

Accession of LDCs discussed above state that: 

"Targeted and coordinated technical assistance and capacity building by WTO and other relevant 

multilateral, regional , and bilateral development partners, includ ing, inter-alia, under the 

Integrated Framework (TF), shall be provided, on a priority basis, to assist acceding LDCs. 

Assistance shall be accorded with the objecti ve of effectively integrating the acceding LDC with 

the multilateral trading system; 

129

'

bid. 
lJOA Study all Special and Differential Treatmelll ill WTO Agreements , Center for Research and Training, AALCO 
Secre tariat New De lhi , p. 27, available at: hnp://ssrn .colll/abstract=887R60 . 
Il l/hid. 

I32WTO (1 994). Secretarial Note Oil Techll ical Cooperation with Developing COlli/tries , COM.TD1W15 11. 
133 http://www.wlO.org 
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Effective and broad-based technical cooperation and capaci ty building measures shall be 

provided, on a priority basis, to cover all stages of the accession process. It has to be provided 

right from the preparation of documentation to the setting up of the legislative infrastructure and 

enforcement mechanisms, considering the hi gh costs involved and in order to enab le the 

acceding LDC to benefit from and comply with WTO rights and obligations.',134 

Though there is positive trend in technical assistance in the WTO, the effort is still not enough to 

redress the difficulties and concern faced by the LDCs. This is mostly due to insufficiency in the 

budget all ocated for technical assis tance programs, incapacity of the WTO Secretariat to meet 

the growing demand, and nonob ligatory natme of most of the technical assistance prov isions in 

WTO Agreement. 135 More importantly, a large part of the technical ass istance acti viti es done by 

WTO Secretariat comprises seminars, which may be useful only in the initial stages . Further, the 

WTO provis ions dealing with technical assistance do not address the issue of capacity building 

activities in the domestic level, such as creating infrastructure and meeting expenditure involved 

in implementing various agreements, technical assistance in drafting legislations involving 

implementation of commitments in WTO agreements and creating technically skilled work force 

to deal with WTO matters. This failure, anlong others, put the LDCs' trade regulatory 

institutions like Telecommunication Regulatory Organs in disadvantageous position to regulate 

businesses once they are liberali zed, due to lack of capacity. In effect, the absence of WTO 

provisions dealing with technical assistance to address the matter of domestic capacity building 

activities has adverse effect on the business providers and consumers in particular and the LDCs ' 

economic stability in general. Moreover, there is also need to strengthen the negotiation capacity 

of developing and LDCs in the WTO.136 

3.4. Challenges of LDCs' WTO Accession Process 

Countri es applying for WTO membership have to face a complex and, in most cases, long 

process . Applicants often need to implement substanti ve reforms to align their domestic 

institutions and policies with WTO disciplines. LDCs lack the capacity to engage effectively in 

I3'WTO (2002), SlIpra note 123 
135 www.soUlhscntrc.org 
136AALCO, Supra note 130 
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these negotiations due to the absence of trained personnel , not to mention institutional and 

financial constraints . 137 

The very source of most challenges presented by the WTO Accession of LDCs' originate from 

Article XII of the Manakesh Agreement itself, because it does not define precisely the number 

and the level of the candidate's future obligations. Since it is the general understanding that 

WTO Members have already undertaken a significant level of commitments, it is up to the 

candidate to offer commitments and reach the WTO standards. Therefore, the negotiations are 

only one-way and the candidate can merely take and fulfi ll requests and not make them. 138 

This Article's ambiguity places the whole accession process in a strictly negotiating rather than 

rul e-compliance context. Acceding countries are put in a situation where they have to negotiate 

every issue relevant to accession, and they are pressed to accept higher commitments. In fact, 

acceded LDCs have had to accept commitments far beyond those accepted by the original WTO 

LDC members, including: 139 

(i) non application of the rights under WTO Agreements available to WTO members 

such as transition periods, and tariffication and special safeguards for agricultural 

products (this could be defined as "WTO-minus") ; 

(ii) areas not covered by WTO Agreements such as commitments on privatization, 

investment regime and bindings of export tariffs (defined as "WTO-plus"); and 

(iii) a higher level of concessions and commitments on goods and services than those 

accepted by participants in the Uruguay Round (UR), such as 100 per cent bindings 

of industrial tariffs, lower tariff concessions, wider coverage of specific commitments 

on services, and pat1icipation in the "Plurilateral Agreements" . 

Similarly, research conducted by Ratnakar Adhikari and Navin Dahal on accession of LDCs 

shows that in the WTO accession process, the requests made to Acceding LDC candidates are 

greater than the disciplines for existing LDC WTO Members. Tariff rates for goods must be 

considerabl y lower, serv ices market must be more open and any transitional period must be 

I31Simon Evenetl and Carlos Brag~ (2005), \.¥TO Accession: Lessons from Experience, in "Access ion to the WTD : 
Country Experiences and Technica l Assistance", (S ilke Trumm cd.) , Deutsche Gcscll schaft fUr, Eschborn, p. 35. 
" 'WTO (1994), Supra nole 93 
139JolitaBulkev ic iene, et al. (2001) , TenllS of WTO Accession , in "WTO Accessions and Development Policies", 
UNCTAD, New York and Geneva , p. 155 . 
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shorter in order for the candidate to become a WTO Member. 140 One can conclude, therefore, 

that WTO accession process is inherently power based and the very antithesis of the WTO's 

credo. 141 

Efforts made by the organization either through Doha Ministerial Declaration that demand 

Members commit themselves to accelerati ng the accession of LDCs 142 or through issuance of 

accession guidelines for LDCs by the General Council to accelerate and streamline LDCs 

accessIOn process, '43 brought no change as LDCs, which are currently in the process of 

accession, continued to face the prob lems mentioned earlier. Despite resounding rhetor ic, LDCs' 

accession process continues to be highl y protracted, politically demanding and frustrating. 144 

3.5. Current Status of Ethiopia's WTO Accession Process 

Owing to the fact that Ethiopian Government has decided to promote and strengthen trade by 

joining the multilateral trading system, two years after the establishment of the WTO, on 25 

September 1997, Ethiopia submitted an application to the World Trade Organization (WTO) for 

an observer status. It is believed that such status would help the Government of the country 

familiari ze itself with the rules and procedures of the organi zation . On 22 October 1997, the 

WTO General Council approved the request for Observer Status.145 

The first five years were not sufficient enough to begin the accession process, therefore, Ethiopia 

requested for an extension of the observer status wh ich was submitted to the General Council on 

25 December 2001, before it was due to expire in October 2002. Between the years 1997-2003, 

an impact assessment study had been undertaken by a committee composed of relevant 

governmen t organizations, the private sector, academia and other relevant stakeholders to 

identify the cost benefit analysis of joining the WTO on Ethiopia 's economic policies, strategies, 

laws and regu lations. The outcome of the study indicated that the benefits of joining the WTO 

140See entire text or Adhikari, Sup ra note 94 
141Roman Grynberg and Roy Mickey Joy (2000), The Accession of VallI/alII fa the WTO: Lessol1s for Ihe 
Muitilatera! Trading System, Journal of World Trade, Vo l. 34(6), Klu wcr Law fnlernational . London, p. 159. 
142WTO (200 1), Supra note 121 
143 See WTO (2002) , Supra nole 123, and WTO (20 t 2), Supra note 126 .. 
144Adhikari , SJlpra Note 94, p. 10. 
' '' \'"I "U:' "IT'i·H · " .~· C .C: C ;:.e,:,I1·r·,:, :/· , {UMY" 'j"/,e' .e·r;"/-}· 'j (I-/'oull/]-/' A IlIII}''j {'-N6',oH' 
fll,t;,{.-} 'Y" {'uy.h,UJ}· -! ·"/lJd· -}o p-}"I.r: "Y.'iJI-I:G, " Y .. P1/ .P 2003 , ~\;;, f1 ~\nl] 
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outweigh the cost the country wi ll pay in implementing the WTO agreements and therefore 

recommended the government to apply for accession. '46 On 13'h January 2003 , the Government of Eth iopia submitted an official request to the Director 

Genera l to accede to the WTO pursuant to Article xn. On 10 February 2003, A Working Party 

lVas established to examine Ethiopia's accession process and Mr. Neil McMillan of UK was 

appointed as Chairperson of the Working Party in May 2003. '47 pursuant to the establishment of the Working Party, Eth iopia started drafti ng its Memorandum 

o n the Foreign Trade Regime (MFTR), a document consisting of the details on the country's 

ex isting trade-related policies, laws, regulations and procedures. As a result, National Steering 

committee and a Technical Committee had been set up, drawn from a relevant trade related 

fovernment institutions. The National Steering Commi ttee is chaired by the Ministry of Trade 

\rid is represented by members drawn from various relevant I ine ministries and institutions. The 

Irinistry of Trade has taken the lead to coordinate in order to play an active role in every respect 

. WTO , '48 
noardmg accesSIOn. '" 

'lie draft MFTR, prepared by the technical committee had been brought to the attention of the 

]'I'_;unal Steering Committee for endorsement and then , had been submitted to the Counci l of 

tyfiajsters for the final approval. After the Council of Ministers approved the MFTR, the 

dOC\li1leot was submitted to the Director General of th e WTO on 22 December 2006. The 

doc~men t was then distributed to all Member States on 25 Janu;ry 2007. '49 In f ebruary 2007, Ethiopia received the first round 202 questions from the govemment of the 

United States of America and 17 questions from Canada. Replies to the questions were prepared 

d s~bmitted to the WTO Secret3liat in January 2008 and then the first Working Party meeting 

an 

S held in 16 May 2008.'50 
wa 

After tile first Working P3I·ty Meeting, in the Second round 144 questions were received from 

USA, Canada and the European Union from June to August 2008. The replies to this second ---­H6lbid. 
147htlp:l/\V'ww. wto.org 148fT,/ .e.·""'.'JJ'H:C: Supra note 145 149 ~\V·ww.wto.org 

,'" Ibid 
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round of questions were made in 16 March 2009. Third round of questions was also followed to 

which Ethiopia has replied in February and May 201 2. 

To date, the country has received fow-th round of questions and is on the process of preparing 

replies for the fourth working party meeting. It is also preparing initial offer on service sector, 

which is thought to be submitted in near future . The country did not enter the stage of bilateral 

negotiations yet. lS I It planned to accede to the WTO at the end of the Growth and 

Transformation Plan (GTP) period, i.e., is 2015 152
, though the country did not enter bilateral 

negotiation stage yet, the crucial phase of WTO accession process that takes more time. 

3.5.1. Arrangements Made By Ethiopia 

Since accession to and membership in the WTO is a delicate, complex, and cumbersome 

procedure, Ethiopia has been making certai n arrangements that help it somehow tackle these 

problems and thereby realize its ambition of joining the club. To this effect, since the beginning 

of its effort to integrate itself to the multi lateral trade regime, the country has embarked on 

building its capacity to negotiate by taking necessary measures by instituting separate organ for 

the job. [n addition, it has also been working on identifying its trade-related laws and regulations 

with a view of harmonizing them to the WTO legal regime. The fo llowing topics provide brief 

highlights on these arrangements. 

Capacity-Building Activities 

With a view of curbing problems relating to inexperience of government organs in participati ng 

in multi lateral as well as bilateral negotiations, the country has undertaken various capacity­

building activities . Among many, the establishment of a separate and appropriate unit that 

closely follows up the overall accession process is the most crucial one. 

To that effect, the Ministry of Trade had instituted a new organizational structure, and a WTO 

Affairs Departmen t has been set up. The Department 's mandate covers all matters associated 

with the WTO on both the domestic and international fronts . Constituted by three teams (Trade 

in Goods, Trade in Services, and Trade-Related Aspects of Intellectual Property Rights), the 

151Inlcrview with Mr. Geremew Aya lew, Trade Relation and Negot iation Directorate, Director General , Ministry of 
Trade (MDT), April 14, 2014, al 2:30 PM 
1521nterview with Mrs. BeJaynesh Bahiru, Trade Relation and Negotiation Directorate, Expert, Minister of Trade 
(MDT), Apri l 14, 201 4, al 2:00 PM 
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Department has the onerous task of coordinating all issues pertaining to Ethi opia 's accession to 

the WTO and beyond. More specifically, the Department has the following three core 

coordination functions: internal dissemination of information, preparation of and packaging for 

negotiations, and facilitation of a meaningful allocation of technica l assistance . A number of 

capacity building and awareness-creation activities have been undertaken s ince the establishment 

of this Department with in the Mi nistry. 153 

Identification of Trade Laws 

The tasks of identifying and reviewing all trade-related Ethiopian laws and regulations for the 

sole purpose of clarifying their compatibility with WTO Agreements are further areas of concern 

in the preparation of Ethi opia 's accession to the WTO. Cogni zance of this, intern ational and 

domesti c lawyers have been recruited with financial SUppOit from the USA rD. Over the past 

years, the Legal Team was able to review such areas as the Import-Licensing Regime, the 

Investment Regime, the Foreign Exchange Regime, Trading Rights, the Customs Law, 

Intellectual Properly Rights, the Ban on the Export of Raw Hides and Skins, the Ban on the 

Import of Used Clothing and Seed Technology. 154 

3.5.2. An Assessment of the Actual Use of Technical Assistance by Ethiopia 

Since the start of its accession process, Ethiopia has made many partners that are providing it 

with various kinds of Technical Assistances. Among others, the EU, the USIAD, the World 

Bank, the UNDP and the WTO itself are the prominent bodies that have been conducting 

different projects that help the country accede to the WTO with littl e difficu lties . For instance, 

EU has funded the Second Degree (Master) program in cooperation with Addis Ababa 

University in the streams of Applied Trade Policy Analysis, and Competition and Regulatory 

Economics, which trained more than sixty two (62) profess ionals. The program has phased out in 

201 3, after being in operation for four years. The USAID has established a project call ed 

USAID-Ethiopia WTO Accession Plus Project that has made more than fifty (50) legal reviews, 

which address the compatibility of Ethiopian laws with that of the WTO. The project has phased 

out in 2012. rn addition, among its other activiti es, the World Bank has funded impact 

153 HoIV to Optimize Advantages of Accession to the World Trade Organization alld Measures to be ,akel! to Meet 
Possible Challenges , p. 64, Available at http://www.ethiopianchamber.com/ Data/Siles/ l/psd-huh-publications 
154
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assessment studi es of the WTO acceSS Ion in more than twenty (20) sectors including the 

telecommunication service sector. ISS 

Different techn ical assistances including national, regio nal and international trai nings and 

conferences were also organized in which many professionals participated and have been 

parti cipating. Assistance was also made in awareness creation activities conducted in more than 

eighteen towns in cooperation with the Ethi opian Economic Association, the Ethiopian Chamber 

of Commerce and the Ministry of Trade. lS6 

Insuffic iency of budget allocated for techn ical assistances, lack of the capac ity of the WTO 

Secretariat to meet th e growing demand, the non obligatory nature of the technical ass istance 

provisions in the WTO, and absence of WTO technical assistance provisions that address issues 

of capacity building at domestic level are the core shortcom ings of the WTO technical assistance 

scheme. Regarding Ethiopia, as to Ato Lisanework, however, there are no limitations on the 

behalf the WTO as well as other partners so far. He said that the technical assistance scheme is 

demand driven. These partners provided the coun try with assistance, which is more than 

dema nded. The problem is, rather, Ethiopia's lack of capacity to manage and effectively use 

them. Hence, Ethiopia did not use of the techn ica l assistances at its di sposal due to its own 

Ii mitations.157 The other problem related to incapacity of the country to use available technical 

ass istance is the inabili ty of the Ministry of Trade WTO Reference Office to hold on trained 

professionals who often leave the offi ce for other jobs. Th is makes it difficult for the office to · 

have trained work force needed in the course of negotiations.'s. 

The country has not so far demanded techni cal assistance to help it build its service sector 

regul atory institutions like the National Bank and Telecommunication Regulatory Organ. The 

rationale behind it is that the country has not submitted its initial service offer and thus it is not at 

the stage of requesting such ass istance since th e issue of whether or not such sectors are going to 

be liberali zed is yet to be known. Despite absence of WTO technical assistance provisions that 

cover building of capacity at domestic level, Ato Lisanework is of opinion that Ethi opia would 

155Tn terview with Mr. Lisanework Gorfu, Trade Relation and Negotiation Di rectorate, Head of Muir iiatera l Trade 
Relat ions Department, Ministry of Trade (Mot), on May 12, 20 14. 
!S6 Ibid 
151 Ibid 
158 Interview with Mrs. BeJaynesh Bahiru, Trade Relati on and Negotiation Directorate, Expert , Minister of Trade 
(MoT), May 8. 2014 
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use demand for such capacity building as a bargaining chip if Member states are going to insist 

liberalization of sensitiv~ areas li ke telecommunication sector in the course of negotiations. '59 

3.6. Conclusion 

The legal framework of the WTO accession is enshrined under Articl e XII of the Marrakesh 

Agreement. The article provides that 'Any state or separate customs territDlY " . may accede to 

this Agreement, on the terms to be ag reed between it and the WTO'. It is blamed for its 

ambiguity and lack of negotiating guidelines, whi ch left a room for the WTO Members to decide 

the fa te of the acceding country in series of accession negotiations. The situation is worse while 

it comes to acced ing LDCs, who lack strong bargaining power and as result take onerous 

commitments. After recognizing this problem, the WTO decided to fac ilitate and accel erate 

negotiations with accedi ng LDCs on 200 I Doha Ministerial Meeting. As a result, the 2002 

Guidelines for Accession of LDCs were issued to further facilitate and accelerate negotiation of 

accession of LDCs through simplified procedures. The guidelines were supplemented by 201 2 

guidel ines, which aimed at limiting the c0111111i tments that LDCs are obliged to make while also 

providing for transparency in negotiations and provisions of technical assis tance. However, they 

fall short of establishing measurable and clearly enforceab le benchmarks in the case of service 

commitments. Despite the issuance of these guidelines, however, acced ing LDCs continued to 

face compl icated and burdensome accession processes. Ethiopia is also in the process of WTO 

access ion sin.ce 2003 after spending six years as an observer. The country has gone through some 

stages and now on the fourth round of questions and replies stage. According to some officials, 

the country has a plan to accede to the WTO at the end of the period of Growth and 

Transformation Plan (GTP), which is 2015 , though this time schedule seems too short given the 

slow pace of the country's accession process. 

159 Gorfu . Supra Note 155. 
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CHAPTER 4 

The Accession Experience, Telecom Commitments and WTO Expectations 

4.1. WTO Regime on Telecom Commitments 

4.1.1 . Rationales for the Inclusion of Telecommunications Services in the WTO 

Several factors may have contributed to the reasons fo r incorporation of telecom services in to 

the WTO, Among such reasons, the fo ll owing are thought to be the prominent for inclusion of 

the telecommunication sector into the trade policy framework, 160 

First, the WTO provided a suitab le form for negotiat ions, In ] 986, a number of developed 

countries felt that the traditional forum for international telecommunications negotiations, the 

International Telecommunications Union ("ITU"), was not an appropriate place in which to 

discuss liberali zation initiatives, The vested interests in the ITU, i ,e" governments, most of 

which control the national Telecommunication Operators ("TO"), were used to discussing 

technical issues, such as radio freq uency all ocation, in a spilit of cooperation, Some fe l t that the 

introduction of competition, and the advent of many private suppliers of telecommunications 

services, did not fit into this tradition .161 

Second, it was felt by developed countri es that the negotiati ng techniques of the GATT were 

appropriate for the objectives they pursued. The global framework would give them more 

opportunity to achieve results, s ince cross- sectoral deals mi ght be struck, 162 

Having unsuccessfu lly resisted the inclusion of services in the Uruguay Round, the developing 

countries did manage to put services on a separate track in an attempt to prevent cross-linkages 

between traditional GATT issues and serv ices1 63 These circumstances undoubtedly led to more 

protracted negotiations on telecommunications, Consequently, no agreement on basic 

I~arco Brollckcrs and Pierre Larouche (2008), A Review of the HrrO Regime for TeleCOl1l1l11micaliolls Services, in 
"The World Trade Organizat ion and Trade in Serv ices",( K. Alexander & M. Andenas, eds.), Maninus Nijhoff, p. 
3 19, Ava il able at SS RN: lllip://ssrn.com/absCf:lC(- 1995658 
161Peter Holmes, Jeremy Kempton and Francis McGowan ( 1996), hllemaliollal Competition Policy alld 
TelecOI1l11llmicatiol1s-Lessolls from fhe EU WId prospecfs for fhe WYO, 20 Telecommunicat ions Policy, 757-8. 
162Sronckers, e f al. (2008), supra note 160, p. 320. 
163Sernard M. Hoekman and Michel M. Kosteck i (200 1), The Political Economy of the World 7i'adillg System, (2nd 

ed.), Oxford University Press, New York. p. 249 
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telecommunications was reached by 1994 fo r signature as part of the WTO Agreement. This 

issue was accordingly enttusted to an ad hoc negotiating group, the Negotiating Group on Basic 

Telecommunications (NGBT) .I64 

Third, the original GATT appeared to provide a tested framework for negotiations on the 

liberalization of telecommunications services . The GATT framework for goods contained some 

fundamental liberalization principles (MFN, national treatment, tariff bindings, etc.). These 

tested principles might provide a road map to the telecommunications negotiators and cou ld 

reinforce the commitments ultimately agreed. 165 

Lastly, the proponents of incl uding telecommunications in the Uruguay Round were attracted by 

the dispute settl ement procedures avai lable in the GATT. While these procedures could be 

cri ticized, they were at least used and thus helped to further trade liberalization. In contrast, the 

dispute settlement provisions of the ITU have not been used once since 1947. 166 

4.1.2. History of the WTO Telecommunications Negotiations 

Negotiations on telecommunication lasted for slightly more than a decade, from 1986 to 1997,167 

These negotiat ions are discussed under two subsections depending upon the developments it 

achieved chronologically; from 1986 to conclusion of the GATS in 1994 and post 1994 

achievements. 

From 1986 to the Conclusion of the GATS ill 1994 

Discussions on telecommuni cations began in 1989. Since the United States was the most 

advanced country in terms of telecommunications liberalization at the time, it will come as no 

surprise that their perspective and their agenda initially dominated the talks. For instance, at the 

persistence of the United States a distinction between basic and value-added services was 

introduced to stmcture the discussions. 168 Negotiations on value-added or enhanced services 

went relatively easily. 

I64Sronckers, et al. (2008), supra note 160, p. 320. 
I 65Jbid. 
166

'

bid 

167Jonathan D. Aronson (1997), Telecom Agreemellt Tops Expectations , in "Unfin ished Business: 
Telecommu nications a fter the Uruguay Round 15"(Gary C. Hufbauer and Erika Wada, eds.), Inst itute for 
International Economics, Washington DC, p. 15 
168Bronckers, et al. (2008) , Supra note 160, p. 321 
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Nonetheless, difficulties arose with respect to basic telecommunications servICes. Many U.S. 

operators were eager to be able to enter foreign markets and invest abroad, since they felt 

comparatively more advanced than their foreign competitors l69 Yet, the United States was 

reluctant to open its market, the largest in the world, as long as other markets were dominated by 

legal monopolists, which could frustrate the efforts of U.S . firms abroad and also potentially 

engage in anti-competitive practices affecting the U.S. market. The United States argued that it 

was not going to open its market as long as its telephone operators were not granted reciprocal 

access to markets of similar size to the United States. This became known as the issue of critical 

mass. Without a sufficiently large number of market access commitments from its trading 

partners, the United States was unwilling to make a move. 170 

[n the end, the Uruguay Round produced a framework agreement on trade in services. 17 1 WTO 

. . f 172 W' I Members gave specifi c market access commitments 111 a vanety 0 sectors. It 1 respect to 

telecommunications services, a number of countries made commitments, but they were mostly 

limited to so-called value-added services on ly. No agreement was reached on basic 

telecommunications. 

Post 1994 Achievemellt 

Fai ling to address the iss ue of basic telecommunication service while concluding GATS in 1994, 

a Decision on Negotiations on Basic Telecommunications was taken at the end of the Uruguay 

Round, whereby a Negotiating Group on Basic Telecommunications was created ('.'NGBT") with 

a mandate to conclude an agreement by April 30, 1996. WTO Members agreed to a standstill 

during the upcoming round of telecommunications negotiations ; they would not seek to improve 

their negotiating position or leverage by the introduction of new measures. 173 An Annex on 

Negotiations on Basic Telecommunications was also attached to the GATS in order to extend the 

time limit for filing exemptions to Article [[ of the GATS (most-favored nation treatment) in the 

1691bid 
170 HoImes, ef al. ( 1996), Supra note 16 1, p. 764 
171 Peter Van dell Bossche (2005), The Law alld Policy a/the World Trade Organization: Text, Case.f and Materials , 
Cambridge University Press, Cambridge 
172Sernard M . Hoekman, (1996) , Tentative First Steps: All Assessme1lf of the Uruguay ROllnd Agreement all 
Services, in "The Uruguay Round and the Developing Countries" (Will Maninand L. Alan Winters, eds.), 
Cambridge University Press, Cambridge. 
173\VTO , D ecision 011 Negotiation s 01/ Basic Telecoml1lllllicarioll ,r;, par. 7. 
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telecommunications sector until the end of the telecommunications negotiations. 174 

However, telecommunications negotiations broke down in the spring of 1996, when the United 

States bowed out. The United States explained their refusal to conclude an agreement by 

claiming that a critical mass of market access commitments, notably from developing countries, 

had not been reached. 175 Members of the NGBT agreed however to extend the deadline in order 

to try to salvage the negotiations. The effect of both the Decision on Negotiations on Basic 

Telecommunications and the An nex on Negotiat ions on Basic Telecommunications were 

extended in substance to February 15, 1997 by the Decision on Commitments in Basic 

Telecommunications of April 30, 1996.176 

The NGBT was turned into the Group on Basic Telecommunications ("GBT"). In contrast to the 

NGBT, where some countries were participants and others observers, the GBT was open to all 

WTO Members as participants. 177 

Between April 1996 and the new deadline, a lot of effort was spent on improv ing existing offers 

and obtaining new offers. The United States and the EU were particularly looking for 

concessions in tlie Asia-Pacific region. As a resul t of this pressure, but also because of their own 

perception that deregulation would be in their own interest, several countries in the region 

presented revised or new liberalization offers. In November 1996, the Un ited States and the EU 

also improved their offers, as further enti cement to the others. 178 

At last, 32 of the 34 offers that had been tabled in April 1996 were revised, and 2 1 new offers 

were submitted, bringing the total number of schedu les of commitments to 55, accounting for 69 

countries (the fifteen countries of the EU being included in a single scliedul e). On February 15, 

1997, an agreement was reached between the participants on these commitments. The 55 

schedules were attached to a brief document which became the Fourth Protocol to the GATS. 

The Fourth Protocol entered into force on February 5, 1998. ' 79 

174 GATS, AliI/ex 011 Negoliariolls on Basic Telecommullications, par I. 
'" Sronckers, et al. (2008). Supra note t60, p. 322 
176 WTO ( 1996), Decision on Comm itmell/s in Bas ic TeJeco 111 111 UII icar iOlls . WTO/S/L/ 19 . 
"'Sronckers. et al. (2008). Supra Note t60. p. 323 . 
178'bid 
179 hup://www.wto.org 
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4.1.3. An Overview of Telecommunications in the GATS 

Having already discussed the rationale for incorporating telecom service liberali zation and 
history of its negotiation in the previous section, in this section, the researcher addresses issues 
like the Framework Articles of the GATS, the Annex on Telecommunications (AT) and the 
Schedule of Specific commitments. He also attempts to shade a light on the commitments of the 
Fourth Protocol of February 15, 1997 as well as on the Telecom Reference Paper (RP), which 
constitutes an additional telecom commitment. 

First, however, it is important to define what telecommunication is and explain the distinction 
that has been drawn between "basic" and "value- added" telecommunications. Hence, in this 
immediate sub-section, telecommunication is defined and the distinctions between basic and 
value-added telecommunication services are made. 

4.1.3.l .Scope and Definition of Telecommunications Sector 

The scope and definition of Telecommunication may differ depending on the way a particular 
country or interested body views it. For the purpose of this paper, however, the researcher sees 
at scope and definitions given under the WTO documents and Ethiopian laws. 

The telecommunications sector plays a dual role in economic activities, not on ly itself a distinct 
circle in economic system but al so a supplying means for other sectors. The telecommunications 
sector includes both service and equipment and relates to several WTO agreements. On the 
equipment side, the GATT schedules of tariff concessions and developments in the Agreement 
on Technical Ban'iers to Trade (Standards) are both important. ' 80 Additionall y, GATS puts 
trade in telecommunications services, both basic and value-added, within the anlbit of the 
multilateral trading system. lSI 

The GATS Participant countries agreed to set aside national differences in basic 
telecommunications defini tion and negoti ated in both public and private telecommunications 
services involving transmissions of customer supplied in formation . Participants agreed that 
basic telecommunications serv ices provided over network infrastructure as well as those 

ISO/bid 

181Chun Hung Lin (2009), Conceptllal Appraisal of Trade in Sen/ice 0 11 Telec0I1l111lllliccltions ullder wro Legal System. Miskolc Ioumal of International Law, Vol. 6 , No. I , Miskolc. p. 88, Availab le al hllp:l/www.mji l.hu 
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provided through resale would both fall within the scope of commitments. ' S2 As a result, market 

access commitments will cover cross-border telecommunications supply (mode 1) and services 

provided through the establishment of foreign firms , or commercial presence (mode 3). '83 

Under the GATS Annex on Telecommunications (AT), "teleconununications" means the 

transmission and reception of signals by any electromagnetic means. "Public 

telecommunications transport service," means any telecommunications trausp0l1 servIce 

required, explicitly or in effect, by a Member to be offered to the public generall y. Such serv ices 

may include telegraph, telephone, telex, and data transmission typically involving the real -time 

transmiss ion of customer-supplied information between two or more points without any end -to­

eud change In the form or content of the customer's information. "Public 

telecommunications transport network," means the public telecommunications infrastructure 

that permits telecommunications between and among defined network termination points. 'S4 

Due to the differences of definitions in each country, some members hoped to limit certain 

coverage on teleconmlunications but some wanted to expand telecommunication categories. 

Thus, an open and flexible schedule was achieved to tit those requirements and series of mutual 

agreements replaced a more detailed multil ateral one in Annex and commitments. 185 

Definition of telecommunication under Ethiopian law is somehow similar to the GATS ' 

Telecommunication Annex. The Ethiopian telecommunication proclamation No 49/1996 defines 

telecommunication as ; 

"the emission, transmission or reception, throngh the agency of electricity or electromagnetism, 

of any sounds, signs, signa ls, writing, images or intelligence of any nature by wire, radio, optical 

or other electromagnetic systems whether or not such signs, signals, writings, images, sounds or 

intelligence have been subj ected to rearrangement, computation or other processes by means in 

the course of their transmission, emission or reception". 186 There is no substantial difference 

between the two definitions except for the latter is more detailed and illustrative. 

182htlp://www.wto.org!wtol!.jervices!tel . 104.htm 
'''GATS, Art. (2) 
J84GATS, Annex on Telecommunications, par 3 
185Lin (2009), Sllpra note 181 , p. 88 
18~elecommllnic ation Proclamation (1996) , SlIpra note 11 , An 2( I) 
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4.1.3.2.The Distinction between Basic and Value-added Telecommunications 

As a preliminary matter, a distinction between "basic" and "value-added" telecommunications 

has unfortunately been introduced in the GATS framework .18? "Basic" and "value­

added/enhanced" telecommunications are essenti all y U.S . regulatory categories introduced for 

the purposes of delineating US Federal Commu nication Commission (FCC) jurisdiction in the 

course of the computer inquiries. In the United States, basic services are defined as " the offering 

of transmission capacity for tbe movement of information", while enhanced services are "any 

offering over the telecommunications network, which is more than a basic transmission 

service".188 The FCC exerts jurisdiction over the fonner but not the latter. The distinction is thus 

a technical one, whereby basic services are those where the service provider offers littl e more 

than a clear communications path to the customer. It does not reflect any inherent difference 

between the two groups of services . The distinction is rather a way to draw a line between what 

the FCC perceived as a competitive sector and one that sti ll required regulation. 189 

The distinction between basic and value-added services is not present to the same extent in all 

telecommunications regulatory frameworks. In the Ee, this distinction is no longer made. 190 

In the original outline for services schedules, telecommunications services were divided into 

fifteen sub-headings. Later, the distinction between basic and value-added services was made by 

separating the sub-headings into two groups for the purposes of negotiation , the latter being 

treated in the original GATS, the former being left for further negotiations within the NGBT (and 

later the GBT) . The Decision on Negotiations on Basic Telecommunications defines "basic 

telecommunications" as "telecommunications transport net"\vorks and services", a definition 

which comes closer to the U.S. approach.191 NGBT and GBT participants were, however, unable 

to agree on a more precise definition of basic services, and in fact did not incorporate a definition 

of basic services in their respective schedules. Whilst the United States uses the sub-headings as 

an ex haustive li st of what is covered under " telecommunications services", the EC and its 

Member States see these sub-categories as illustrations of a broader definition, which is included 

181Sronckers. el al. (2OOS), Supra note 160. p. 324 
ISS/bid 
189
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190Pierre Larouche (2000), Competition Law (/I/d Regulation ill European TefecommllnicatiollS, Hart Publi shing. 
Portland, p. 20 
191 WTO, Decision 0/1 Negotiatio1lS 011 Basic Telecommunications Sen1ices, par 1 
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at the beginning of their commitments. 192 

Now that commi tments have been made for both basic and value-added telecommunications, a 

full set of conmutments is present and there is no need to distinguish further between the two 

categories if no substantive cOllsequences are attached to the distinction. Nevertheless, the 

basic/value- added distinction appears in the Reference Paper agreed by the GBT. This 

distinction stems from the idiosyncrasies of U.S. telecommunications regulation , may cause 

complications, and may have outl ived its usefulness given that no substantive consequences are 

attached to the distinction . It coul d be eliminated from the GATS framewo rk. 193 

While we come to our country, Ethi opian laws do not provide clear and detailed distinction 

between basic and value added telecommunicati on service except for illustrati ng services that fa ll 

under these categories respectively. The teleco mmunication proclamation No 49/96 describes 

basic teleco mmunication services simply as telephone, telegram and telex services. 194 While the 

Value Added Services Directive No. 2/2005 merely defines the value added service license to 

include only call centers and vi rtual Internet service licenses. 195 

It seems th at these definitions are narrow in scope and vaJious telecommunication services might 

have been left out, especially from the latter category. The researcher believes that this is the 

reason that initiated Working Party on Accession of Ethiopia to raise question No. 174 on the 

first round of questions and replies. The question at stake reads as, "Does Ethiopia consider call 

centers and virlual lS? s to be the Dilly value-added services?" The answer forwarded on behalf 

f Eth · · ffi' 196 o lOpta was a lrmatlve. 

4.1.4. Overview of GA TS 

The General Agreement on Trade III Services (GATS) is an annex to the Agreement 

Establishi ng the WTO concluded on April 15, 1994. It is a comprehensive legal framework , 

which covers many service activities includ ing telecommunications, finance, mari time, energy, 

business, education and environment and excluding "services supplied in the exercise of 

1925ronckers, el al. (2008), Supra note 160, p. 325 
19J,bid 

194T etecommunicarion Proclamation (1996), Supra note It , Art 2(3) 
195Value Added Services Direclive (2005), Supra note 34, An 2(5) 
196WTO (2008), Accession of Ethiopia, WTIACClETH/4 
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govenllnent authority,,197. Unl ike GATT whi ch requires Members to accept the entire package 

of agreements, GATS requirements are based on a "positive list" approach in which Members 

onl y undertake specific commitments in the sectors that they listed in their schedules. 

According to GATS, progressive liberalizati on is to be achieved through successive rounds of 

multilateral negotiations.198 In doing so, spec ial attenti on is given to individual developing and 

least-developed countries who shall have appropriate flexibi lity for opening fewer sectors, 

liberalizing fewer types of transactions, progressively extend their market access in 

accordance with their development level. 199 

4.1.4.1 .GATS Framework 

GATS framework includes the fo llowing parts : Part I and IT provide genera l rules and principles 

with respect to li beralization of trade in services. These parts cover all sectors and include; the 

f I . bl ' . 200 20 1 d' d I' . . f most- avoree natIOn treatment 0 IgatlOn ; transparency re uctIon an e 11111natlon 0 non-

tariff barriers in domestic regulations;202 prevention of anti-competitive practices;203 and 

obl igations to developing countlies.204 Part III and IV of GATS provide a framework for the 

negotiations of specific market access commitments of individual 

205 d . I bl ' . 206 B h include; market access an natlOna treatment 0 (gallOns . at 

members. These parts 

general obl igati ons and 

spec ific commitments are subject to certain exceptions under GATS. Part V concerns about 

dispute settlement and enforcement of obligations. Part VI covers defini ti onal issues in the 

application of the GATS . In addition, there are Annexes on exemption from MFN treatment, 

movement of persons, financial services, telecommunications and air transport services. 

1970fficial documents of WTO including General Agreement 011 Trade in Services (GATS), GATS Annex on 
Telecommunications, Reference Paper, avai lable at http://www.wlo.org 
"'GATS Arl X 
'99'd, Arl' XlX:2 
""'Id. Art n 
201 M. Art. HI 
202/d Arl IV 
203 ld' Arl' vm 
204 Id: Art: IV 
2Ol lel, Art XVI 
2()6 ld. Art XV lT 
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4.1.4.2. Modes of Service Supply 

Instead of defining services, the GATS choose to describe the mode by which they are suppli ed. 

Hence, to have a clear understanding of the term 'service ' the researcher deems essential to find 

the meaning of the term elsewhere and point out some of its characteristics as well . 

The term has a variety of meanings, dependent upon the context or the sense in which used. 

Among many defillitions given to the term by the Black's Law Dictiol1G1Y, the following 

definition corresponds the context, which the GATS presumably need to address. The dictionary 

defines service as," things purchased by consumers that do not have physical characteristics". 207 

Services can also be defined as, "activities that add value either directly to another person or to a 

good belonging to another person,,208. 

Services possess three main characteristics that make them very different from goods; they are 

intangible, though often incorporated in tangibl e products ; they are non -storable; and they 

involve a simultaneous action between the service provider and the service consumer. Unlike 

goods production, ownership of a service is not transferred during the process of service 

provision. Thus services cannot be stored; rathel', the service supplier stores instead the capacity 

to provide the service at the point in time where helshe wi ll have access to a service demander. 

This inability to be stored means that services are produced and consumed simultaneously2 09 

Though the GATS does not define service, the definition of the four · modes of supply ·it asserted 

is cons idered to be one of the most distingui shing features of GATS. These modes of suppl y are: 

Mode 1- Cross-border supply is defined as the supply of service from the territory of one 

member to that of another member. This is considered to be an important mode in 

telecommunications sector today because international calls from country to country rail into 

this mode.2lo 

Mode 2- Consumption abroad deal s with the cases in whi ch the customer of a member country 

207Henry C. Black (ed.) ( 1990), Black's Law Dictionmy. 6!h ed. , West Publishing Co., St. Paul , Minn. p.1 369 
20S Tony WalTen (1995), The Political Economy a/Trade ill Services Policy: An Examination a/the GATS Schedules 
ojCommitmell1, paper written for the Austra lia- Japan Research Centre, Austra lian Nat ional Un iversity, p. 2. 
209 Sherry M. Stephenson (I999),Approaches to Liberalizing Sefilices, World Bank Policy Research Working Paper 
No. 2107, p. 4, Available at hlip:/Iwww.ssrn .comiabslracl=60491 7 
2lOrd. An I (2) (a) 
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goes to another member country to consume services. 211 

Mode 3- Commercial presence is defined as the supply of a service from one member's service 

supplier through commercial presence in territory of another member. This is considered 

to be the most important mode in telecommunications sector when many developed 

countries would like to establish branches in odler countries to provide services or 

construct telecommunications infrastructure.212 

Mode 4- Movement of natural persons is defined as the supply of services by a supplier of one 

country in another country through the presence of natural persons . In telecommunications 

sector, a relevant case occurs when an employee of a telecommunications provider travels 

I 'd ' 213 to anot ler country to proVI e serv ices. 

4.1.5. GATS Annex on Telecommunication 

Telecommunications is a specific sector, which affects all economlC and social activities . 

Recognizing the specificities of the sector, by the end of the Uruguay Round, member signed dle 

GATS Annex on Telecommunications (AT) which applies to all meas ures uf a member that 

affect access and use of public telecommunications transport networks and serv ices.214 

An AT, attached to the GATS, concerns "access to and lise of public tcicc0l11limnications 

transport networks and services".2 Is It is based on the recognition that telecommunications are an 

essential tool for other economic activities, such as banking2 16 It therefore set forth certain 

principles to make sure that concessions on other services would not be frust rated by a lack of 

progress on telecommunications negotiations. In other words, the AT can be seen as a general 

insurance policy for suppliers of other services that they would have access to the req uisite 

telecommunications networks and services in WTO countries217 

The AT does not contain or lead to any market access or national treatment obligation. It is not to 

21l /d, An I (2) (b) 
2121d, Art t (2) (e) 
"'Id. An I (2) (d) 
2 14 Nguyen Thi Ha Thao (2005), A Stlldy 011 Vietnam 's Telecommunications Industry Towards Joil/ing the IVTO, 
Thes is Submitted to School of Public Policy And Management , KDI (Unpublished). p. 46 
2ISGATS. Annex 011 Telecommunication . par 2(a). 
216/d , par I 
2J7Bronckers, el al. (2008), Supra note 160, p 325-326 
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be interpreted to require WTO Members to aUow the provision of telecommunications services 

beyond the commitments they have already made in their respective schedules. 218 The AT is only 

applied once a WTO Member has offered specific commitments in a given service sector. 219 

It is therefore comparable to the general GATS obligations, which apply in addition to the 

specific commitments made in schedules.22o 

4.1.5,1. Legal Structure of GA TS Annex on Telecommunications 

GATS contains several annexes including air transport, financ ial services, movement of natural 

persons, and telecommunications. The GATS Annex on Telecommunications provides specific 

rights to services and services suppliers with respect to access to and use of, the public 

telecommunications transport networks and services. However, the Annex does not cover the 

provISIons of telecommunications by a foreign supplier. It addresses access ' to 

telecommunications by services users who have rights under the Agreement. 221 The Annex 

requires each Member to ensure that all service suppliers seeking to take advantage of scheduled 

commitments are accorded access to and use of public bas ic telecommunications, both networks 

and services, on a reasonable and non·di scriminatory basis.222 

The Annex is composed of seven paragraphs. The objectives of the Annex are "to recogn ize its 

dual role as a distinct sector of economic activity and as the underlying transport means for other 

economic activities" and " to elaborate Upon the provisions of the Agreement with respect to 

access to and use of public telecommunications transport networks and services.,,22) The Annex 

applies to all palticipants' measures conceming access to and use of public telecommunications 

transport networks and services, and covers government measures relating to all providers of 

public basic telecommunications services including public and private owned operators224 This 

21 8GATS, Annex Oil TelecommUllicatioll .par 2(c) 
2191d, par. 5(a) 
22'1.ee Tuthill ( 1996) , Users ' Right?: The MlIltilateral Rilles all Access (0 Telecom municatiolls, Telecommunications 
Policy 88, Eeon Paper,vol. 20, issue 2, Orebro Univers ity, Orebro, p. 94, Available al 

htlp://CcOIllW.RCrs.rcpec.orgiarticie/eeetelpollv 3;\20 3ay 3a 1996 3ai 3.12 JaR 3a89 ~99.htl1l 

221Terence P. Stewan (1996), The World Trade Organization: The Mullilateral Trade Framework for Ihe 21s1 
Cen tury and US /l1Iplemellfing Legis/alioll ; American Bar Association Section of fnlernalionai Law and Practice, p 
544, 
222 hllp:/IwWw.wlO.org.wlO/services/leI.07.hlln 
22JGATS, AI/HeX 011 Telecommuilications, par 1 
"'Lin (2009), Supra nOle 176, p. 87 
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Annex does not apply to measures affecting the cable or broadcast distribution of radio or 

tel evision progranuning. It requires the participant to authorize service suppliers of any other 

participants to establish, construct, acquire, lease, operate, or supply telecomm unications 

transport networks or services, other than as provided for in its Schedule; or not offered to the 

publi c generally.'25 The An nex also applies to telecommunications within countries or across 

borders between and among defined network termination points. Different from other GATS 

Annexes, the Annex on Telecommunication emphasizes access and use rather than supp ly or 

provision aspects226 

The AT imposes some obligations regarding the transparency of tariffs and other terms and 

conditions relating to public telecommunications transport networks and services. 227 It is also of 

interest to note that developing countries can claim an exception to the AT in order to strengthen 

their domestic telecommunications infrastructure or their participation in international 

negotiations on telecommunications.22R 

4.1 .6. WTO Basic Telecommunications Ag.-eem ents 

The WTO Basic Telecommunications Agreement (BTA) , simply known as the fourth protocol, 

which was put into force on February 5, 1998, was signed in 1997 by 69 countries, which 

occupy over 90% of global telecommunications service revenue.229 According to the 

Agreement, all signatory members are req uired to implement pro-competitive 

telecommunications regulations and schedule binding, most-favored-nation commitmen ts with 

respect to market access, investment as well as regulatory principles. Telecommunications 

carriers of signatory countries also ensure access to local, long-distance, international service 

markets through all means of network technol ogy.230 

The Basic Teleconullunications Agreement incl udes the following dOCtllnents :231 

• The Fourth Protocol to the General Agreement on Trade in Services 

22SGATS. Annex on Telecommunications, par 2 
226G Russell Pipe (l994). Uruguay Round Trade Agreement Provisions AJjc£:ling Telecommunications; Strategic 
Planning Vllif, In ternational Telecommunication Union (ITU), Geneva, p. II 
227GATS . Annex 0 11 Telecommunications, par 4 
12K /d, par 5(g) 
229hltp:llwww.w(o.org 
" "rhao (2005), SlIpra note 209, p 49 
23 1/bid 
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The Reference Paper on Pro-competitive Regul atory Principles 

Fifty-five supplementary schedules of conmlitments; 

Nine lists of most-favored nation (MFN) exemptions; 

Two notes on the scheduling methodology of the Chaimlan of the WTO's 

Working Group on Basic Telecommunication . 

4.1.7. Commitments in the Fourth Protocol 

The "Fourth Protoco l to the General Agreement on Trade in Service" was issued on April 30, 

1996 as the second Ministerial Decision on Commitments on Basic Telecommunications. 

Under the Fourth Protocol, WTO members with schedules attached to it could add or modify 

national schedules and lists of MFN exemptions. Members, which had not submitted national 

schedules and lists of MFN exemptions to the Fourth Protocol, coul d do it until 30 November 

1997. If by I December 1997 the Protocol had not been accepted by all Members concerned, 

those Members wh ich have accepted it by that date might decide whether the Protoco l woul d 

enter into force on I January 1998. 232 

The Fourth protocol embodies market access and national treatment com mitmen ts as well as a 

negotiated set of pro-competitive regulatory pri nciples contained in a reference paper, which are 

discussed in the following sub topics. 

4.1.7.1.Market Access and National Treatment Commitments 

At the end of the day, fifty-five schedules of specific commitments were attached to the Fourth 

Protocol, accounti ng for 69 countries, with the EC and its Member States presenting a single 

schedul e.'33 

From these 55 schedul es:234 Forty-seven schedul es (for 61 countri es) contained commitments to 

liberalize at least partially the provision of voice tel ephon y. Two countries on ly committed to 

liberalize voice services to closed user groups. International vo ice services were liberalized in 42 

2J2WTO (J 996). Fourth PrOTOcol to the General Agreemelll 011 Trade ill Services, SfU20, par 3 
2J} hHr.: :/lwWW.wfo.org 

234William 1. Drake and Eli Noam ( 1997), Assessing the wro Agreemelll 011 Basic Tefec:ommllllicalions, in 
"Unfinished Business: Telecommunications after the Uruguay Round27", (Gary C. Hufbauer and Erika Wada. cds.). 
Institute for International Economics, Washington DC, p. 4 1 
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schedules (56 countries), national long-di stance services in 37 schedules (41 countries), and local 

services in 41 schedules (55 countries) . A large number of commitments (for 25 countries), were 

phased in after the entry into force of the Fourth Protocol: for instance Spain (December 1998), 

[rei and, Portugal, Argentina and Singapore (2000), and Greece (2003); Forty-nine schedules (63 

coun tries) included commitments on data transmiss ion services. Forty one schedules (55 

countries) on leased lines, 46 schedules (60 countries) on cellul ar/mobil e telephony services, 45 

schedules (59 countries) on other types of mobile services (mobi le data, paging), 37 schedules 

(51 countries) on mobile satelli te services or U-ansport capacity and 36 schedules (50 countries) 

on fixed satellite services or u-ansport capacity235 OECD Members, with the exception of 

Switzerland and Turkey, liberalized all of the services mentioned above. 

Of the 55 schedules annexed to the Fourth Protocol , 42 (covering 56 countries) contained a 

conunitment to permit foreign ownership or control of all telecommunications services and 

facilities . These 56 countries account for 97 percent of the total basic telecommunications 

services revenue of WTO Members. 236 

However, certain s ignificant WTO Members retained a fore ign investment limit, notably India, 

South Africa, Turkey and many of the "Asian tigers" (Indones ia, Malaysia, the Philippines and 

Thailand) . Others left foreign in vestment limits on certain services, including important players 

sllch as Brazil , Canada, France, Israel, Mexico and Portugal. Moreover, certain cOllntri es 

retained limits on foreign participation in the local incumbent Telecom Operators (TO), including 

Australia, Japan and New Zealand.237 

So many issues arose with respect to the scheduling of commitments. First, there was discussion 

on whether to differentiate according to whether competition wou ld take place only at the 

services level (resale) or also at the infrastructure level (" facilities-based competition"). The key 

issue is whether, and if so how much, control should be retained over the construction of 

infrastructure. Many coun tri es, especially developed ones, have a well-established 

telecommunicat.ions infrastructure. Since it is not necessary to construct a parallel infrastructure 

everywhere, competition could have been limited to resale only. On the other hand, certain 

2351bid 
23~up://www. usl r.gQY 
137J3ronckers. el ai. (2008), Supra note 160, p 329 

64 



countries, mostly developing ones, wanted to promote the ex pansion of their telecommunications 

infrastructure and were only inclined to allow faci lities-based competition. Ultimately, it was 

agreed in the GBT that market access commitments 1V0uld extend both to facilities-based and 

I .. 23R resa e competItIOn. 

Second, many countries participating in the teleconununications negotiations conditioned their 

market access offers on the availability of frequencies . This could be seen as a factual statement 

refl ecting the scarcity of a natural resource, or a broad reservation that allowed national or 

political preferences and thereby undermined market access commitments. To avoid any 

misunderstanding, it was ind icated that frequency availability ought not to be mentioned in the 

market access commitments, since it is covered by the general GATS framework for domestic 

regulation.239 

Finally, the privatization of State-owned enterprises is a matter that falls outside the purview of 

the GATS.24o Accordingly, neither the GATS nor the Fourth Protocol contained any provision 

on the privatization of State-owned TOs. Hence, even if many States made commitments to open 

their markets to foreign investment. a local TO may remain beyond the reach of a foreign 

investor as long as the State does not decide to privati ze it. A State remains free not to privatize a 

State-owned local TO full y, so in practice foreign participation in the local TO can be limited.241 

4.1.8. Additional Commitments on Regulatory Principles: The Reference Paper 

The Reference Paper (RP) represents the regulatory component of the basic telecommunications 

agreement. It is a set of common guidelines for a regulatory framework that countries should 

fo llow to support the transition of the telecommunications sector to a competitive marketplace 

and to guarantee effective market access and foreign investment commitments. It was adopted in 

full or in part by 61 signatories to the basic telecommu ni cations agreement as additional 

commitments in application of articl e XVIII of GATS . Once adopted, the principles of the 

238 / bid 
239GATS Art Vl., See also Chairman 's Note a ll Markel Access Limitatiolls 011 Spec/l1I111 Availability, S/OBTfW/3 
(February 3. 1997) 
"oBroncker<, ef al. (2008). Sup ra note 160. p. 330 
241 Ibid 
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reference paper become binding commitments and enforceable through dispute settlement under 

WT0242 

The objective of the reference paper is twofold. First, it aims to provide foreign service providers 

with regulatory safeguards to guarantee that monopoli es or former monopoli es do not abuse their 

market power to undennine competition. Second, it aims to provide a harmonized set of 

regulations in order to minimize the phenomenon of asymmetric regulation .243 

The RP could be characterized as a policy document, a common framework during the 

negotiations leading up to the 1997 agreement guiding the parties ' individual commitments. As 

such, parties were free to deviate from the RP, to select particular issues from it and to rephrase 

certain obligations in their individual Schedules.244 While most WTO Members participating in 

the Telecommunications Agreement ultimately agreed to follow the RP, a number of them did 

make slight or more important modifications when formulat ing their additional commitments245 

4.1.8.1.Principles of the Reference Paper 

Until recently, the te1ecommun ications sector in most countries were operated under a legal 

monopoly regime whereby one or a few operators held the exclusive right to provide 

telecommunications services. Whenever liberalization occurs, the former monopol y operator is 

by definition usually the dominant player on the market. It is in many ways advantaged, if only 

because its network is already in place and it has a strong customer base. Usually, it also wields 

more political influence than any entrant does. The RP, thus, contains a core of principles 

designed to ensure that the advantages of the former monopoly operator are not used to the 

detriment of new entrants on the telecommunications markets .246 

The reference paper deal s with six regulatory principles. The first two (competitive safeguards 

and interconnection) apply to the regulation of "major suppliers", while the last four (universal 

242R eference Paper, full text 
243Bronckers. et al. (2008) , Supra note 160, p 330. 
244Lee Tuthill (1997), The GATS and New Rules Jor Regulators, Telecomlllunicalions Policy, Vol 2 1, No. 9/ \0, 
Elsevier Science Ltd., London, p 783, Available at 
http://www.wto.org/en2I ishIlTatop e/serv e/telecolll e/workshop dec04 c/rules regu lators.pdf 
245 Ted Ringrose (2001), Th e impact 0 11 Asiall Telecomlllullicatiol/,~ Markets, in "Trade & Telecoms 103", (Mark 
Clough ed.), p. 106- 108 
246Sronckers, et at. (2008), Supra note 160, p 330 
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service, licensing, independence of the regulator and allocation of resources) deal with general 

regulatory issues. 

A. Competitive Safeguards 

As a general principle, the RP contains a commitment to enact appropriate measures to prevent 

anti-competitive practices by major suppliers.247 In the spec ific case of service providers holding 

a monopoly or exclusive rights, the obligations of the RP complement those of the GATS.248 

Anti-competitive practices are not defined in the RP but specific lists are given. 

Among all possible anti competitive practices, the reference paper calls the members' attention to 

three particularly important ones, which should be forbidden under national regulation. Those are 

engaging in anti-competitive cross-subsidization, using information obtained from competitors 

with anti-competiti ve results and not making avai lable to other service suppliers on a timely 

basis technical information about essential faci lities and commerciall y relevant information 

which are necessary for them to provide services.>49 

Cross-subsidization is not defined, but for the qualification "anti -competitive". Generally 

speaking, cross-subsidization consists in the use of profits derived from a profit making area of 

operation to finance and sustain loss-making areas.250 Tn the telecommunications industry, the 

practice of cross-subsidization has long been practiced' both in developed and developing 

countries and evolved as a conmlon business practice and an explicit poli cy by 

telecommunications enterprises. Tn this sector, profits in long distance and business markets go to 

cross subsidize the losses in local and residential markets. The system of cross subsidization in 

the telecommunications sector has been closely related with the support of the social goal of 

universal service?51 

It can become anti-competitive when the operations 111 the profit-making area are conducted 

pursuant to exclusive or special rights or when the major suppli er in question holds a dominant 

247Reference Paper, par, I (I) 
24' GATS, Art icle VIII 
249 Reference Paper, par 1 (2) 

250Bouthcina Guennazi . Explorillg the Referellce Paper 011 RegliiatOlY Principles, p. 4 Available al 
www.wto.org/English/ lralop e/scrv _, .lguermazi ref crenccpaper .doc 
"' Ibid 
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position in the profit-making area. If cross-subsidization is to be prevented, an appropriate 

regulatory framework must be developed. In order to be able to monitor whether any cross­

subsidization occurs, one of the first regulatory elements required is that the major supplier in 

question implement an appropriate accounting system, with regular reporting ·and disclosure 
. 252 reqUIrements. 

Telecommunication Operators typically operate at many levels in the telecommunications sector. 

They will , for instance, both supply leased lines to data communicati ons providers in order to 

enabl e them to complete their network, and at the same time offer data communications in 

competition with those providers. Tn such a case, in the course of supplying leased lines to its 

competitor, an operator is likely to obtain information from the competitor which is often precise 

enough to identify the customers of the competitor or to guess the intentions of a competitor. If 

that information is relayed to the retai l division of the TO, it can be used for anti -competitive 

purposes. Here as well, structural measures, such as the legal separation of business divisions 

operat ing in different markets may be necessary, although the RP does not mention this point.253 

RP also obliges a major suppl ier to disclose technical and commercial information to third parties 

that want to prov ide a certain service. Non-compl iance of a major suppli er to disclose such 

techn ical and commerc ial in formation would be treated as anti -competiti ve practice254 

B. Interconnection 

The reference paper defines interconnection as the "Linking with suppliers providing public 

telecommunications transport networks or services in order to allow the users of one supplier to 

communicate with users of another supplier and to access services provided by another 

supplier".255 Interconnection in this context means the commercial and technical arrangements 

under whi ch serv ice providers conn ect th eir equipment, networks and servi ces to enable 

customers to have access to the custom ers, services and networks of other service providers. 

Interconnection is granted between telecommunication service providers .256 

2S2Bronckers, el al. (2008) , Supra note 160, p. 335 
253 /bid 
254Reference Paper, par I (2) (c) 
2551d , pal: 2. 1 
256Guennazi . Supra note 250. p. 6 
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The RP enumerates the parameters of the obligation to ensure interconnection , namely:257 

• lnterconnection must be made at any technically feasib le point. 

• The tenns, conditions and rates must be "non-di scriminatory", and the quality of 

interconnection, "no less favorable" than that provided to subsidiaries, affil iates or third 

parti es. 

• Interconnection must be provided in a timely fash ion. 

• The rates must be cost-oriented. 

• The tenus, cond itions and rates must be transparent and reasonable, having regard to 

economic feasibi li ty; 

• There must be "sufficient" unbundling, so that there IS no need to "pay for network 

components or facilities" that are not required. 

• Interconnection must also be provided upon request at points other than those provided to 

the majority of users, subject to charges for additional fac il ities. 

RP imposes a general duty of non -di scrimination and the public availability of interconnection 

agreements or standard offers.25 8 It also requires the creation of dispute settlement mechan isms 

in case of disagreement with a major suppli er on the tenns, conditions and rates for 

interconnection.259 

C. Universal Service 

Liberalization of internation al trade in telecommunications services brings issues of universa l 

service to the forefront in any discussion on regulatory safeguards. Concerns were raised that 

foreign operators will be on ly interested in profit making section of the market. The fear of cream 

skimming is not chimerical. Indeed, with the opening up of the market for com petition including 

foreign competition, it is very difficult to prevent skimming prac tices unl ess vigorous regulatory 

measures are taken. By all owing countries to impose any kind of universal service obligations 

(USO), the reference paper already ascertains that usa obligations are not per se prohibited.26o 

The reference paper lays down a detailed legal regIme for acceptable un iversal service 

257Reference Paper, par 2.2 
258 /d. par 2.2 and 2.4 respectively 
259 ld, par. 2.5 
2601d. par 3 
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bl ' . 261 o IgatlOns. 

No definition or parameters for universal service are, provided in the RP, expressly leaving thi s 

question to each WTO Member. Parties to the Fourth Protocol, however, agree that their rules on 

universal service will be transparent, non-discriminatory, competitively neutral and not unduly 

burdensome.262 

Concerning the definit ion of universal serVice, it has been rightly concluded by a study on 

universal service conducted by ITU that there are as many definitions of uni versal service as 

there are regulators263 Despite this variety, universal service is a broad aspiration of public 

policy in almost every country and there are several basic elements to the definition of universal 

service can be found in most countries. Those elements are availability, accessibility and 

affordability of telecommunications services264
. 

The application of universal service schemes has also given rise to some friction at the 

international level. In the EC, Member States must include a specific set of services 111 the 

universal service obligations that they impose on one or more service providers. Member States 

may then set up a cost recovery mechanism for the extra costs associated with universal service, 

in the form of an industry fund. These costs are to be recovered from the other providers of 

public networks and services in the country in question 265 

The U.S. approach to uni versal service, in contrast, provides for a larger class of services that can 

be funded via a uni versal service mechanism. Moreover, that mechanism consists of a 

suppl ementary charge on access to local networks. Th is charge is due irrespective of where the 

other end of the call is, i.e., international operators must also pay it when they access local 

networks to terminate international calls. In other words, foreign telecommunications operators 

are contributing to universal service in the United States. The EC has voiced its di ssatisfaction 

261 Guermazi, Slipra note 150, p. 11 
262 Reference Paper, par 3 
263In ternational Te lecommunications Union (ITU) (1998), Universal Access, World Telecommun ications 
Development Report . Avai lab le athHp:l/www.itu.int/publD-IND-WTDR-2010/en 
264Sean Siochru (\996), Telecommullications and Universal Service: JlltemalionaJ experience ill the COlltext of 
SOllth African Policy reform, International Development research Center, Ottawa, Available at 
htlp:lll ihrury.umac. mo/cbooksib I I 695572.pdf 
265Bronckers, et al. (2008), Supra note 160, p. 341 
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with this aspect of U.S. telecommunications law.266 

D. Licensing 

Discipl ines on li censing di ffer from country to country according to the level of market openness 

and the level of commitments to open competition in the domestic market. Many countries are 

waiving the licensing requirements for certain type of service especially va lue-added services. 

While others still require licensing for any kind of service. Although licensing is one of the most 

widely accepted and practiced regulatory exercises in most countries, licensing can become an 

important weapon at the disposition of national administrations wishing to restrict market entry 

by foreign operators. There ex ist numerous scenarios where li censing regime can be used as an 

important regul atory tool to erect market entry barriers. These incl ude restriction of number of 

licenses, recourse to lengthy, complicated and non-transparent procedures, as well as opting for 

outrageous license fees to discourage entrants. 267 

By taking into account the problems of licensing stated in the above paragraph, the RP, thus, 

contains commitments on the public availability of licensing criteria, time periods required to 

decide on a license application and terms alld cunditions of individual licenses. Reasons are to be 

. h I' d . d 26' given w en Icenses are eme . 

The provisions in the RP concerni ng licensing are limited. As a result, some major issues are not 

addressed. The RP does not attempt to define the situations in which a I·icense can be-requ ired, 

nor does it outline the terms and conditions that should or should not be found in a license. 

Licensing can become a substanti al barrier to cross-border trade, s in ce a service provider can be 

subject to fairl y di fferent licensi ng conditi ons from one country to the other, even if each country 

applies an even-handed licensing process. Moreover, when the scope of activities for which a 

license is required is defined broadly and the time period for iss ue of a license is relatively long, 

new market entrants are penalized by having to wait while the incumbent catches up. The RP 

does not address these issues. The GATS general proportionality IUl e could, however, perh aps be 

used to keep disproportionate licensing requirements in check.269 Conceivabl y, the provisions of 

2661bid 
267Guennazi, Supra note 250, p. 9 
268Reference Paper, par 4 
26'Bronckers, e/ af. (2008), Supra note 160, p. 343, See also GATS, Art VI 
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the AT dealing with permiss ible condi tions on access and use, though not dealing with li censing 

conditions, could also be used to supplement the proportionality principle in this respect.2
?O 

There is no provision for the mutual recognition of licenses in the RP. The GATS merely 

encourages the mutual recognition of licenses, whi le it does contain a non-discrimination 

obligation.271 In ule telecommunications sector in particular, it is very important to be able to 

operate globally, i.e. , at both the internat ional and domestic levels. It is however understandab le 

that the RP does not touch upon this issue.272 

The RP only contains an obli gation to prov ide reasons when a license is denied2
?3 , but not in 

cases when a license is granted with conditions lhal the applicant may nOl desire. 

E. Independence of the Regulatory Authority 

Establishing a regulatory framework for telecommunications sector requires in addition to setting 

substantive rules stich as those pertaining to interconnection , universal services, li cens ing etc. , 

the design of the regulatory insti tutions . A regulatory entity is a crucial fac tor in the liberalization 

of tel ecommunications serv ices. The role of a regulator as a referee in enforcing rules between 

market players is crucial for a successful competiti ve market.2
?4 

Pursuant to the RP, signatories to the Fourth Protocol are bou nd to guarantee the separation of 

the regulatory authori ty from any supplier of basic telecommunications services, as well as the 

regulatory authority's impmtiality.275 

There is however no provision in the RP analogous to the requiTement in EC law that, when the 

TO is state-owned or state-controlled, the regulatory authority should also be structurally 

separated from the government department that exercises ownership and control functions over 

the TO. Indeed, when the local TO is State-owned but autonomous, two somet imes distinct sets 

of interests may conflict with the regul atory authority: the interests of the TO itself as a business, 

and the interests of the government as the owner of the TO. Even if the regul atory authority is 

270 Ibid, See also GATS ,A1lnexo1l Telecommullication, par. S.(e) and ( t). 
271 GATS, Art Vil 
272 Bronckers. el ai. (2008). Supra note 160, p. 343 
273 Reference Paper. par 4 
274 Guermazi, Sup ra note 250, p. 12- 13 
275 Reference Paper, par. 5 
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independent from the TO as a business, it can still confli ct with the interests of the government as 

owner, for instance when privatization is taking place.276 

The RP is silent on some important issues as well, such as the circumst'Ulces in which recourse to 

an independent authority must exist, except in the case of interconnection disputes277
, or the 

standing requirements for foreign entities before the independent authority. 

F. Allocation and Use of Scarce Resource 

Scarce resources in ulis context refer to spectrum allocation, numbering and right of way. [n most 

countri es of the world, allocation and use of scarce resources are regulated to ensure that they are 

wisely and equitably shared between interested parties?78 The RP includes commitments to 

allocate and use Frequencies, numbers, rights of way and other scarce resources in an objective, 

ti mely, transparent and non-discriminatory manner, with a reservation for national security 

interests applicable to the secrecy of certain frequency allocations279 

The Reference Paper and the GATS Annex on Bas ic Telecommunication were First tested and 

interpreted by the WTO Dispute Settlement Mechani sm (DSM) on the US Mexico case. Since, 

Ule fmdings of the WTO panel have further implications, the researcher cons ider it prudent to 

highlight the facts and flaws of the case in order to draw some lessons From it in the following 

section. 

4.1.8.2.The Telmex280 Case 

The Telmex was the First case of the World Trade Organization Dispute Settlement Mechanism 

(WTO DSM) on telecommunications services and the First on services on ly. The Findings of the 

Panel contain interpretations of the General Agreement on Trade in Services (GATS), especially 

in the Annex on Telecommunications and in the Reference Paper, which sets regulatory 

276 Bronckers, etaL. (2008), Supra note 160, p 343 
217 Reference Paper, par 2.5 
278 Guermazi, Supra note 250, p. 10 
279 Reference Paper, par 6 
2sOWTO (2004) , Mexico--Measures Affecting Telecommunications Services: Panel Report, WT/DS2041R , 
(Hereinafter Telmex) 
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principles. Although these interprelations strictly apply onl y to the case examined and affect only 
the parties to the dispute, they may have implications for other countries. 28

] 

Backgroulld of the Dispute 

After many unsuccessful attempts to settle the issue through bilateral efforts, the United States 
(US) requested consultations under the aegis of the WTO in August 2000. Consultations did not 
solve the issues raised and in February 2002 the US formally requested the Dispute Settlement 
Body (DSB) the establishment of a Panel. 

The specific public telecommunicalions services subjecl to the claims were vo ice lelephony, 
circuit-switched data transmission and facsimile services, both "facilities-based" and by a 
"commercial agency".>82 The US alleged thal Mexico had failed to open its cross border 
telecommunications market as mandated by the GATS, 011 the grounds thal Mexico: 

• Failed to ensure that Telmex (its major telecommunicati ons supplier) provides 
interconnection of US cross-border suppliers of these services on terms, conditions and 
cost-oriented rates that are reasonab le, in accordance with Section 2 of its Reference 
Paper commitments 

• Failed to maintain appropriate measures to prevent Telmex from engaging in 
"anti competitive practices", since regulations empowered Telmex to fix rates for 
international interconnection on behalf of all suppli ers -in the market, resulting in a cartel, 
contrary to Section I of its Reference Paper commitmenls 

• Failed to ensure access by US suppliers to public telecommunications networks in 
Mexico, thus preventing them from providing non-facilities based services within Mexico 
(through commercial agencies) and international s imple resale. This was inconsislent 
with Articles 5(a) and 5(b) of the GATS Annex on Telecommunications. 

The Pallel's Filldillgs 

As previously stated, this was the firsl dispute to deal solely with trade in services under the 
GATS that was broughl befo~e the WTO DSM . For lhis reason , the interpretations reached by 

2111 Luis Armando L6pez Linaldi(2009). The Mexico - Telecoms Case: Wha t Lessons Call Be DrmvII for Solll17 Asicm CowHries ?, CUTS International , Add itional Background Paper, Geneva, p. I. 
28~elmex , par. 7.22-7 ,23 
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the Panel were the first ever made and may impact to some extent other countries that have 

already made comm itments on the Telecommun icati ons sub-sector. 

i. Cross -Border Services 

One of the key issues that the Panel had to address was whether the services at issue were 

supplied cross-border. The US claimed that Mex ico had failed to ensure that Telmex provide 

interconnection to US basic telecommunications suppliers on a cross-border basis with cost 

based rates and reasonable term s.'83 Accordi ng to the US, the services at issue are supplied cross 

border within the meaning of GATS arti cle 1:2 (a) because faciliti es-based operators in the 

territory of the US deliver traffic consisting of these serv ices from US custom ers to the Mexican 

border where, under Mex ican law, the traffic is transfelTed to Mexican operators, who then 

terminate the US operators ' traffic, consisting of the services at issue, in Mexico. Regardin g 

non-faciliti es-based operators (com mercial agencies), if permitted by Mex ican regulations, they 

would also supply serv ices on a cross-border basis into Mexico. The US concluded by statin g 

that the use or not of a supplier' s own facilities in the market from which the serv ice is supplied 

detemlines whether the service is facilities-based or non facilities based284 

Mexico's arguments were that its GATS schedul e contai ns no specifi c commitments that would 

trigger the Section 2 commitments in the Reference Paper, and that in any case, the Reference 

Paper provisions on interconnection do not extend to services which originate abroad, or ru'e 

subject to international accounting rates.285 Mexico continued to state that tJle services at issue 

were not supplied cross-border in accordance with the term s of GATS articl e 1:2(a) because the 

essential nature of the services at issue is the transmission of customer data. According to 

Mex ico, in order to transmit customer data cross-border "from" one Member "into" another 

Member, tbe supplier must itself transmit the customer data within the territory of that other 

member. 

The Panel concluded tJ,at a telephone call originated in the US and terminated in Mexico was 

indeed a cross-border service irrespective of whether the US firm had its own facilities in Mexico 

or made arrangements with Mex ican firms to carry the call from the border to its final 

'''ld, par. 7. 18 
284ld. par. 7.25 
285ld. par. 7.18 
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destination. In other words, accordi ng to the Panel it was not necessary that th e services be 

provided by the US supplier itself within Mexican territory. 

The Panel ex plained that the supply of " ... telecommunications services normally involve or 

require the linking with another operator to complete the service, and the operation, or presence 

in some way, of the supplier on both ends of the service cannot therefore be a necessary element 

of the definition of cross-border supply ".'86 

The Panel conti nued with its reasoning and further stated that "More generally, ·a supplier of 

services under the GATS is no less a supplier solely because elements of the service are 

subcontracted 10 another fi rm, or are carried out with assets owned by allother firm. What 

COUllts is the service that the supplier offers and has agreed to supply to a clistomer".287 

ii. Cost-Griented Interconnection 

Section 2.2 of the Reference Paper requires that "Interconnection with a major supplier be 

ensured at ... cost-oriented rates that are transparent, reasonable, having regard to economic 

feasibility, and sufficie11lly unbundled so that the supplier need not pay for network components 

or facilities that it does 1101 require ... ". The U.S . presented several estimations of the cost 

incurred in terminati ng international calls in Mexico, based on available information including 

Telmex 's domestic interconnection charges, and argued that the sett lement rates that US 

companies were required to pay were above each of these cost estimates- on average 2.5 times 

higher.288 

Mex ico did not offer comments on the specific methods of evaluating costs and settlement 

cbarges presented by the US , nor did it take up the Panel's invi tation to submit its own 

calculations.289 Rather than challenge the cost figures presented by the US, Mexico argued that 

the settlement rates pertained to the international accounting rate regi me, not an interconnection 

regime. At the time negotiations on basic telecommunications services came to closure in 1997, 

an unbinding understanding had been reached among the negotiating parti es that accounting rates 

286/d, par. 7.40 
'" Id, par. 7.42 
28sld, par 7.t87 
289 hi. par 7. t88 
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would not be used as a basis of disputes. Otherwise, most countries would have found it 

necessary to file exemptions to MFN treatment under GATS Article II. 

The Panel concluded that the difference between these costs and the settlement rates was 

" ... unlikely to be within the scope of regulatory flexibility allowed by the notioll of cost -{)riented 

rates ... ,,290 of the Reference Paper. In reaching this conclusion, the Panel emphasized that only 

costs directly inCIIn"ed in providing interconnection are relevant. The Panel did not endorse any 

particular costing model , and recognized that more than one costing methodology could be used. 

The Panel , however, found that the accounting rate regime is subject to the discipline of cost­

based interconnection for countries that have adopted the Reference Paper. While the 1997 

understand in g prevented disputes arising under the GATS framework agreement from different 

accounting rates with different countries, it did nOt exempt countries from any of their 

obligations , including cost-based interconnection, once they had also adopted the Reference 

Paper. 

iii. Allti-colllpetitive Practices 

Section 1.1 of the Reference Paper establishes that "Appropriate measures shall be maintained 

for the pUlposes of preventing suppliers who, alone or together, are a major supplier from 

engaging or continuing anti -competitive practices ". The US argued that the term 

"anticompetitive practices" encompasses, at a minimum, practices usually proscribed under 

national law: abuse of dominant position, monopolization and ·cartelization. The US also argued, 

far from proscribing such behavior, Mexico maintains measures that require Mex ican 

telecommunications operators to adhere to a horizontal price-fixing cartel led by Telmex 291 

On the other hand, Mexico's arguments were that its Reference Paper commitments apply only 

to matters within its border, and not to services supplied under an accounting rate regime. In any 

case, Mexico contended that it had put in place "appropriate measures" to prevent 

anticompetitive practices under its general competition laws. According to Mexico, the 

International Long-Distance CILD) rules are aimed at increasing competition by stopping new 

entrants from being undercut on pricing, and by preventing foreign operators from dictating 

prices to their Mexican affi liates. Mexico continued to state that the US had not shown that 

2"'td, par 7.203 
29l ld. par. 7.222 
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Telmex was a " major supplier" in the relevant market, and behavior legally required under 
Mexican law could not be an "anticompetitive practice,,292 

The Mexican rules for international telephone service required that the Mexican operator with 
the largest outgoing traffic over an international route should negotiate the settlement rate for 
terminating incoming calls over that route, and required tlu s rate to apply to all operators 
(,uniform settlements rates,) .293 Since Telmex had the most outgoing traffic in all routes to the 
US, it was in practice the sole negotiator of settl ement rates that appl ied as well to its 
competitors . The ru les also required that incoming call s be distributed for termination among 
Mexican operators in proportion to each operator's outgoing traffic ('proportional return ' ). 
Mexican operators being offered more than their share of incoming calls should route them over 
to another operator or compensate it for the difference in revenue. 

The Panel found that uniform settlement rates and proportional returns reguired Mexican 
operators to engage in practices that were tantamount to a cartel and hence were anticompetitive 
and for this reason, Mexico had not taken measures to prevent such practices. Contrary to 
Mexico ' s arguments, the Panel also clarified that the anticompetitive practices concerned fell 
within the scope of the Reference Paper even when they were mandated by internal law. The 
Panel referred to the importance of the commitments made by WTO members under the 
Reference Paper and it stated that "International commitments made under the GATS Jor the 
pUipose of preventing suppliers ... from engaging in or continuing anticompetitive practices ' O/'e 
... designed to limit the regulatOlY powers of WTO lIIembers. Reference Paper commitmellls 
undertaken by a Member are international obligatiolls owed to all other Members of the WTO in 
all areas of the relevant GATS commitments. ,,294 Moreover, the Panel found that Telmex was a 
" major supplier" given the ability Telmex had to affect the terms of participation through use of 
its position in the relevant market, which the Panel found to be the termination in Mexico of the 
services at issue.295 

292[d, par. 7.223 
293Linaldi(2009) , Supra nole 28t 
29.JTelmex, par. 7.244 
295 'd, par. 7.227 
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iv. Applicatioll of the A ,lIlex 011 Telecollllllunications 

The US claimed that Mexico had not met its obligations under Section 5 of the GATS Annex on 

Telecommunicati ons because it ha.d not ensured that US suppliers of basic telecommuni cations 

services have access to and use of Mexico 's public tel ecommunications transpOlt networks and 

serv ices. The US, in particular, argued that Mexico did not permit interconnection of US 

suppli ers on reasonable terms and conditions, contrary to Section 5(a), and prohibited altogether 

access to private leased circuits, contrary to Section 5(b). 296 

Mexico argued that the Annex did not apply to the access to and use of public 

telecommunications transpOlt networks and services for the supply of basic telecommunications 

services . Further, Mexico reiterated that it had not made any commitments on cross-border 

supply; either for faci lities-based suppliers or for commercial agencies, and that it therefore had 

no Annex obli gations related to such serv ices.297 

The Panel noted that Section 5(a) of the Annex states that the obligation to ensure access to and 

use of public telecommunications transport networks and services shan apply for the benefit of 

"any service suppli er of any other Member" for the supply of "a service included in its 

schedule,,298 This means that if a WTO member includes in its schedule of commitments basic 

telecommunication services, the annex will automatically apply to those services. 

The Panel considered that access rates were not charged "reasonable", and for this reason, 

Mexico had not met its obligations under Section 5(a) to ensure that such access rates are 

"reasonable". With regard to the US claims under Section 5(b), tbe Panel analyzed whether 

Mexico's behavior was allowed under the limitations recognized in Section 5(g). However, the 

Panel noted that Mexico's Schedule of Specific Commitments did not include any limitations 

referring to Section 5(g) or to the development objectives mentioned therein . The Panel 

considered that without such limitations in Mexico's Schedule, Section 5(g) does not permit a 

departure from speci fic commitments that Mexico has voluntarily and explicitly scheduled.299 

The Panel concl uded that, by failing to ensure that commerciall y present commercial agencies of 

the United States have access to and use of private leased circuits and are permitted to 

296 Id, par. 7.270 
197 /d, par. 7.272 
198 /d, par. 7.28 1 
299 ld, par. 7.388 
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interconnect these circuits to pub li c telecommunications transport networks and services or with 

circuits of other service suppliers, Mexico had fail ed to meet its obligations under Section 5(b) of 

the GATS Annex on Telecommunications.3OO 

According to Sections 5(a) and 5(b) of the Annex on Telecommunications when a country 

commits to open up a particular market (e.g. financia l services), fore ign suppliers of these 

services are entitled to use the host country's telecommunications networks and services to 

pursue their business. The Panel clarified that interconnection and the ability to interconnect and 

lease circuits were forms of 'access ' to the services at issue, and therefore the provisions in the 

Annex applied to them. 

Mexico was not happy with the WTO rul ing for obvious reasons. However, even the US was 

unhappy as the panel sided with Mexico regard ing Tntemational Simple Resale (ISR) (use of 

leased lines to carry cross-border calls), si nce Mexico had not undertaken commitments on cross­

border market provision of non-facilities based services. Nevertheless, jnstead of going for an 

appeal, they reached an agreement in early June 2004 to resolve their ongoing WTO dispute over 

international communication services. The agreement implements recommendations included in 

the WTO Panel report released on April 2, 2004. The Main Features of the Agreement Notified 

to the WTO Dispute Settlement Body are: 

• Mexico will remove the provisions in its Law relating to the proportional retum system, 

unifolm tariff system, and the requirement that, the carrier with the greatest proportion of 

outgoing traffic to a country negoti ate the settlement rate on behal f of all the Mexican 

carriers for that country. Both countries bel ieve that the elimination of these provisions 

wi ll allow the competitive commercial negotiations of international settl ement rates. 

• Mexico will allow the introduction of resale based intemational telecommunications 

services in Mexico by 2005, in a manner consistent with Mexican law. 

• The US recogni zes that Mexico will continue to restrict ISR to prevent the unauthorized 

carriage of telecommunications traffic. 

300 hi, par. 7.389 
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Flaws of the Case 

The Telmex decision points to certain fundamental fl aws in the WTO system, as some ex perts 

have fo und out some fundamenta l flaws in the way the case has been handled. These flaws are 

stated below: 301 

• Panels are asked to interpret and clarify provisions about which they have little expertise. 

Whil e they can call on experts to help them, most are reticent to do so. 

• Panels are bound by the Dispute Settlement Undertaking, which prohibits them fro m 

adding to or diminishing the rights and obligations in the agreements, so that they do not 

upset the ' security and predictability' of the multilateral trading system. 

• The panels ' take to what they think is the safest route, turning to dictionaries to defi ne 

key words. These are often terms of art, about wh ich there is much debate. 

• The panel report stated clearly that its findings apply solely to the specific case of 

Mex ico brought before it. 

• Although the parties claimed not to be satisfied with all aspects of the panels ' findings, 

neither party elected to take the panel decision to the WTO Appellate Body. As a result , 

the WTO's Dispute Settlement Body adopted the panel repOlt, by consensus. 

• Some believe that the panel had been exceedingly weak in terms of economic and 

competition analysis of the matter at issue. 

The panel adopted a wide interpretation of what constitutes anti-competitive practices. It ruled 

that a cartel is a type of practice against which appropriate preventive meas ures should be 

maintained, although this is not explicitly mentioned in the reference paper. 302 

Lessolls frolll the Case 

The lesson learnt from the dispute is that, the dispute settlement bodies cannot responsibly tackle 

the problems of anti-competitive practices in a satisfactory manner. The panel had to grapple 

with the complex issue of private agreements and hybrid government-private arrangements as the 

new barriers to a li beralized marketplace, in a vacuum where international competition rules do 

JOl philip Mmsden (2004). wro Decides Firsl Competition Case- lVilh Disappointing RemIts, Competition Law 
Insight, (nforma Profess ional , London, Avai labl e aLhttp://www. lIcl.ac .uk/ laws/conferenccsJregulatcd­
industricsfR04 marsden.pdf. 
J02Sonaii Singh (2006), 77Je Telmex Displlfe of 'he wrO: Competition Makes a BackdoOl' Way, CUTS International, 
Geneva, Briefing Paper, No. 1/2006, p. 4. 
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not exist. The sU'etching of judicial creation runs the risk of undermining the legitimacy and 

integrity of the WTO.303 

In other words, many weaknesses in reasoning and inadeq uate competition analysis have been 

identified. The WTO's legislative ann cou ld offer more guidance on the objects and intended 

application of the competition provisions in the Reference Paper, but that is not likely to happen 

any time soon, and would also not help conect the dangerous precedent that the Telmex case 

sets.304 

4.1.8.3.Ethiopia's Telecommunication Regulatory Position in Relation to the Reference 

Paper 

The fomler Ethiopian Telecommunication Agency "ETA" (now restructured as leT 

standardization and Regulatory Directorate) was established in 1996 prior to the establishment of 

the WTO Basic Telecommunication Agreement (BT A) in 1998. Hence, it is necessary for the 

govern ment to review the relevan t proclamations to be in conformance with WTO. It should 

however be noted that Ethi opia did not become member of the WTO yet but is on accession 

process. This section views comparative analysis of the Eth iop ian telecommunication regulations 

with that of Reference Paper (RP) . 

Competitive safeguards 

While compared to the Reference Paper, ETA will demand relatively comprehensive data from 

operators th at will allow it to determine unfair business practices . ETA has extensi ve authori ty to 

enforce its decision that includes shutting down the offending operator. In doing so, it is 

obligated to give adequate notice to the offending operator to conform.305 

Interconnection agreements 

Regulation 47/1999 provides that all operators should make interconnection avai lable to other 

operators by making technical inter-operability and avail ability conducive for interconnection. In 

principle, the interconnection will be negotiated among and between the operators based on 

)03 Lee Kathy Y (2005), The WTO Displlle Settlement and AllIi~ColI/petilive Practices: Lessolls Learnt From Trade 
Disputes, The Uni ve rsity of Oxford Centre for Competition Law and Policy Working Paper (L) 10/05, Available at 
www.competition law.ox.ac. uk/ lawvle/users/ezrachia/CCLP%20L %20 I OM05. pd f 
""Singh (2006), SlIpra 110le 302, p. 6 
JOsTeiecommunic3tion Service Counc il of Ministers Regulations No. 47/1999, Federal Negarit Gazeta, 5th Year No. 
20. Arlll 
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broad principles set out by ETA. Should the operators disagree, then ETA will arb itrate and 

make a bidding decision. However, until the principles are published it is not possible to conf iJ"m 

if the same conform to the WT0306 

Universal service 

This is not specifically cited but will be negotiated as part of the license rollout targets. The 

Agency has a discretion to attach the condition of universal access whi le issuing license which 

obli ge the operator demanding li cense provide services to rural or other specifi ed areas301 

Specifically, ro ll -out target take into accoun t the growth of tel ephone penetration rate; the 

reduction of long waiting list; extension of telephone services to rural areas; the prov ision of new 

and enhanced services; the creation of modern and reliable network; and business plan for the 

licensee.308 Failure of the licensee to fu lfi ll rollout target may bring about revocation of its 

license by the Agency.309 

Indepelldent regulator 

Regulation 47/ 1999 gives the Ministry of Transport and Communi cations power to issue 

directives without recourse to decisions of ETA. Without distinct jon on whether the directives 

are of policy or operational nature, the Mini stry is practically directing the sector wi thout 

involving of ETA 310 Th is raises the question of decision-making independence of the ETA. The 

government ownership of the mai n operator woul d ord inari ly make the interest of main operator 

override the interests of upcoming private sector operators 'once licensed.311 In its former 

structure, the ETA somehow relati vely enj oyed financial independence as its budget was drawn 

from government subsidy, license fee and other sources and deposited in a bank account opened 

by the name of the Agency to be expended for carrying out of its activities.312 However, since the 

ETA is restlUctured as rCT Standardization and Regulatory Directorate under the newly 

establi shed Mini stry of Communication and Information Technology by enactment of 

Proclamation No. 691120 10, the regulator operates totall y on the budget of the Mini stry and is 

306/(" Art 56 
J01Telecommunicarion Proclamation (1996). supra note II , Art 11 (2) 
3°B-reJccommunication Service Regulations (1999). supra note 305 , Art 49 
"J9/d, Art tt (l) 
)10 'd, Art 57 
3 11 Communications Industry Regulation ill Ethiopia, 
hllQ:llwww. mbendi.com/indy/cotllgovc/aUctJpOOOS.hl lTI 
312 T elecommunication Proclamation (1996), supra note II , Art 8 and 9 
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actually a department within the Ministry.313 On top of that, the regu lator as well as the 

goverrunent owned telecommunication operator (Ethio telecom) is accountable to the Ministry. 

This shows that Ethiopia has a lot to do in establishing independent regulator to make it 

compati ble with the standards set out in the RP. 

Public availability of licellsing criteria 

Regulation 4711 999 has set out a relatively clear licensing process . Investors have a clear 

understanding of the criteria to apply for operation of services in the country. While compared to 

the RP, the regu lation mentioned provides very detailed and unequivocal licensing procedures 

regarding license' s appli cation , grant, refusal, contents, amendment, duration , renewal, 

revocation , termination and fees for its issuance as well as duties of Iicensee.31' 

Allocation of scarce resources 

ETA is to publish a framework for access to radio spectrum. In principle, it is intended that the 

spectrum be utilized efficiently, orderly and in an effective manner. Access to other resources 

like numbering plan, rights of way etc are not decided upon315 

4.1.9. The General GATS Ohligation (hat Apply to the Telecommunication Sector 

With the Fourth Protocol, the GATS now contain a complete set of specific commitments on 

tel ecommunications. In addition, as mentioned above, certain general obligations of the GATS 

come into play only when specific commitments are made for ·a given sector, relating essentially . 

to domestic regulation .316 Hence, in this section the appl ication of these general obligations to the 

telecommunications sector, in light of specifi c commitments is reviewed. For th e sake of 

convenience, the MFN obligation,317 

commitment, is also discussed. 

which can apply independently of any spec ific 

313Proclamalion for Definit ion of Powers and DUlies of the Executive Organs of the Federal Democratic Republic of 
Ethiopia No, 691 12010, Art 35( 1)(d) repealed Art 3-9 of Te l ecommUl~icalion Proclamation No 49/1996 wh ich 
relatively somehow used to provide for institutional and financ ial independence of the ETA 
31"Tclccommunication Service Regulations (1999), sllpra note 300, Parl U (ArI 3- 13). See also, Telecommunication 
Proclamation (1996), supra note 11 , Part ITI (Art 10 and 11). 
315[(1, Part VI (Art 52-55). See also, Telecommunication Proclamation ( 1996), supra note 11 , Art 16 
316 GATS. Arl Vl 
317 /d, Art 11 
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4.1.9.1.The Most-Favored-Nation ("MFN") 

Tn general , the MFN obligation applies to every measure concerning trade in services,318 and it 

wou ld accordingly apply to measures concerning telecommunicati ons services as well. It 

obligates WTO members to accord other members treatment no less favorable than that accorded 

to any other country3 19 Therefore, if a member engages in liberalization in a sector and 

extends a benefit to some of its trading partners, it must give the same treatment to all of its 

trading partners. However, the GATS Annex on Negotiations on Basic Telecommunications 

prov ided that the MFN obligation would only enter into force for basic telecommunications after 

h k . . I d d . f I 320 t e mar et access negotiatIOns were camp ete or appeare to remam unslIccess u . 

Nonetheless, since d,e Fourth Protocol was issued as a result of negotiations on basic 

telecommunication, the MFN obligation now applies to basic telecommunications as well. 

Article II of the GATS allows some exemptions to MFN treatment under the conditions which 

include: exemptions granted for more than 5 years shall be reviewed by the Council for Trade in 

Services; exemptions should not last for more than 10 years; and exemptions must be subj ect 

to future negotiations. A ny exemptions must be approved under the waiver procedures 

according to the Article IX (3) of the WTO Agreement. 321 

WTO Members are allowed to apply measures in derogation of the MFN obligation. provided 

that they were identifi ed during the negoti at ions and li sted in an annex to the GATS. These 

derogations are then subj ect to periodical review and must in principle be terminated at the latest 

ten years after the entry into force of the WTO Agreement, i.e., on January 1, 2005.322 The 

Annex on Negotiations on Basic Telecommunications has similarly extended the deadline for so­

called "Article II Exemptions" on basic telecommunications until d,e conclusion of the 

negotiations, Indeed, Article II Exemptions were also negotiated within the NGBT and GBT at 

I ' ' fi ' 323 t l e same time as speci Ie commitments . 

Once a complete set of specific commi tments relating to telecommunications is 111 place, the 

318 {d, Art IT: 1 
319 hi, Art IT 

320 GATS, Annex 011 Negotiatio lls 011 Basic Telecommunication, par 1 
32 IGATS. Annex on Article II Exemptions 
322GATS, Art. ll :2 , in conjunction wi th Annex on Article U Exemption s, par. 3 and 6 . 
3l3Bronckers, et al. (2008), Supra note) 60, p. 348 
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general MFN obligation of the GATS creates a so- called free rider problem. Indeed, even if only 

69 of the 130 WTO Members made specific commitments on telecommunications at the time of 

the Fourth Protocol, the benefit of these commitments must be extended to all WTO Members 

pursuant to the MFN obligation. Even among the 69 countries that participated in the NGBT and 

GBT, the commitments are by no means symmetrical. If Canada, for example, limited foreign 

ownership of facilities- based service providers to 46.7 percent (direct and indirect), a country 

such as the Netherlands, which fully removed all restrictions must all ow Canadian investors to 

buy a majority in a faciliti es-based telecommunications provider. These free rider effects explain 

why a critical mass of acceptable offers was cons idered to be so important. If the free rider effect 

was thought by a Member to be too substantial, an Article II Exemption could still be used, but 

on ly on a temporary basis. The United States, for instance, "retaliated" against the perceived 

shortcom ing of the Canadian commitment mentioned above by filing an Article II Exemption on 

foreign ownership of U.S .-based compani es active in certain satell ite services32
' 

4.1.9.2.Domestic Regulation 

GATS requires that all members administrate the measures affecting trade in sel-Vlces 111 a 

reasonable, objective and impartial manner. In addition, necessary di scipl ines are to be 

developed to remove unnecessary barriers relati ng to qualification requirements and 

procedures, technical standards and licensing requirements . The WTO Members should 

establish international standards and criteria for recognition .325 

The GATS obligations regarding domestic regulation distinguish between "committed services" 

(services for which specific commitments have been made) and other services. All measures 

affecting services generally must be published326 Moreover, for committed services, any new 

law or regulation , or amendment of existing rules, which significantly affects the trade of 

services in that sector must be notified to the WTO, though prior consultation is not required.327 

Furthermore, in committed sectors , the WTO Member concerned must administer all regu lations 

324/d, p. 349. 
J25 GA T S. Art VI 
326/d. Art 1II.1 
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of general app lication in a reasonable, objective and imparti al manner. 328 

WTO Members are also bound to institute review procedures before independent instances for 

administrative decisions affecting trade in services.329 A service suppli er who files an 

application to operate in a WTO Member in a "committed sector" is entitled to a decision within 

a "reasonable period of time". At "any time" when so requested the WTO Member shall "without 

undue delay" inform the applicant of the status of hi s application330 

[n essence, licensing requiremellls should not restrict trade unnecessaril y. Whenever a WTO 

Member has given co mmitments on telecommunications serv ices, its licensing requirements are 

subject to a form of proportiona lity test, i.e., objective and transparent criteria, not more 

burdensome than necessary to ensure quality of service, not in themselves a restriction on supply. 

No WTO Member can undermine these commitments through the imposition of unnecessaril y 

cumbersome licensing requirements, at least when such requirements would be new or 

unexpected33
! 

4.1.9.3.Govern ment Procurement 

The scope of GATS is limited in an important respect. The general MFN principle, as well as 

specific commitments relating to market access and national treatment, does not apply to 

government procurement of services. Negotiations on this subject started in 1995, though no 

timetable was set for their completion. 332 It is envisaged by the Members that the negotiations on 

government procurement will be completed at the same time as the overall negotiations on 

services liberalization that restarted in 2000.333 

For forei gn suppliers of telecommunications services thi s gap can have considerable impact. 

Governments are probably the largest single customer for telecom services in any country. The 

political expediency to purchase locally is supplemented by an economic interest, as long as 

328 fd, Art V I.I 
329 hi, Art VI.2 

"<lTd. An V1.3 
33' Td. Ar! VI.5 
332Patrick Low et 01. , (1997). GovemlllClIl ProclIrement ill SenJice. in Law and Policy in Public Purchasing: The 
W T 0 Agreement on Government Procurement 225 (Bernard M. Hockman and Petros C. Mavroidis, cds.) 
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governments retain an impo~tant stake or share in the local TO.334 

4.2. WTO Expectations 

WTO rules and procedures that elaborate the organization 's expectations from acceding 

countri es, particularly LDCs, are immensely vast. As discussed throughout this paper, the 

expectation from any acceding county, whether developed or LDC, is basically trade 

liberalization for market access . During the course of liberalizati on, however, acceding countries 

are also expected to meet some fundamental obligations that make sure just and equal playing 

ground is provided to all Member countries. Most Favored Nation (MFN), National Treatment 

(NT) and transparency are, inter alia, the major ob ligations to which such countries are 

anticipated to commit themselves. However, since much of these issues are touched upon in the 

previous sections, the scope of thi s section is limited to WTO rules that are peculiar to acceding 

LDCs in their effort to liberali ze the service sector in general and the telecommunication sector 

in particular. 

In effect, among these specific ru les the prominent are; the GATS rules that expect LDCs ' 

flexibility to progressively open fewer sectors and liberalize fewer transactions in their process 

of accession ; and the Guidelines for Accession of the LDCs, which intend to simplify and 

streamline LDCs ' accession to the club. Although the rules require the incumbent members to 

make things easier for acceding LDCs in their effort to join the organization, the reality on the 

ground is paradoxical. These safeguard ing rul es and their problems in implementation are 

discussed as follows . 

4.2.1. Progressive Opening of' Fewer Sectors and Liberalization Fewer Transactions 

(GATS Article XIX) 

Overview of Progressive Liberalizatioll 

"Progressive Liberalizatiou" standard is articulate under Art. XIX, in Part IV of the GATS. Both 

Part IV of the GATS and its Preamble underscore Members' choice to allow a very broad scope 

for the new multilateral framework governi ng trade in services, as no services sector is a priori 

334Bronckers el al .• (2008), Supra note 160, p. 352 
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excluded. This means that each services sector is to be progressively libera li zed as a result of the 

negotiations that Members wi ll hold pursuant to Art. XIX. m 

The principle of progressive liberalization is an integral part of the services negotiations. It 

informs the GATS objective of promoting liberal ization of trade in services. Indeed, negotiations 

on trade in services have striven for the expansion of trade in services "under conditions of 

transparency and progressive li beralization and as a means of promoting economic growth of all 

trading partners and the development of developing countries" from the outset3 36 The second 

paragraph of the GATS Preamble also makes it clear that the principle of progress ive 

liberalization forms part of the object and purpose of the GA TS. Progressive liberali zation allows 

Members initially to include fewer services sectors in their Schedules of Comntitments and 

graduall y add new liberalization commitments and open more sectors. At the same time, 

progressive liberalization aims to reduce or phase out limitations, terms, conditions and 

l ' f" . . d' k d ' I 337 qua 1 '{catIOlls IInpe mg mar et access an natlona treatment. 

Art. XIX, entitled as "Negotiation of Specific Commitments" clarifies the manner 111 which 

negoti ati ons under GATS should proceed in order progress ivel y to achieve hi gher levels of 

liberali zation and, at the same time, identifies vario(\s factors that shoul d be taken into account 

during the future negotiations on serv ices. These factors include notably respecting Members' 

national policy objectives and thei r level of development, and ensuring appropriate flexibility fo r 

developing countries and LDCs indeed. The provision , along w ith Art. IV , consti tutes a 

development-friendly set of provisions laid down in the GATS and should be read together. 338 

Sovereignty and Development Friendly Liberalization 

Negotiating rounds in the services sector should take into account national policy objectives and 

the Members ' level of development. The respect of Members ' national policy objectives usuall y 

refers to the recognition of Members ' right to regul ate and to introduce new regulations to attain 

such objectives . Therefore, Art. XIX:2 suggests that the li beralization process should not put in 

jeopardy Members' regulatory autonomy when th is autonomy all ows Members to attain their 

J3SPanagoiti s Deli lllrlts is, Article XIX GATS: Negolialioll of Specific COl11l11ilmcn/s, p. 1, 
hug:l/www.ssrn.com/abstracr= I?80263 
336 GATT (1987), The Uruguay Round: Decisiol1s of28 Jalll/my 1987, GAIT/ 1405 
337Delimatsis, Supra nOle 335. p 2 
3.38Group of Negotiations on Services (1990) , The Uruguay R OUl1d: Note 0 1/ the Meetil1g of 7- 11 May 1990. 
MTN.GNS/3 3. 
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legitim ate policy objectives. The third and fourth Paragraphs of the Preamble to the GATS also 

lend support to this conclusion. As to the respect of the Members ' development level, it can refer 

to the overall level of development of a given Mem ber, but it can also relate to an individual 

sector. 339 

Provisions laid down under second sentence of Art. XIX:2, allows for developing and LDCs 

Members offeling to open fewer sectors and liberalizing fewer transactions than developed 

countries.34o According to some officials, the statement ' . . . opening fewe r sector, liberalizing 

fewer transaction .... ' is ambiguous and need to be clarified as it set no clear benchmark or no 

defini tion of the term Jew' is provided] 4] In this respect, Art. TV is inextricabl y linked to Art. 

XIX, as the latter provision somehow operationalizes the former with respect to GATS 

negotiations. In the Uruguay Round, and the subsequent negotiations on basic 

telecommunications and financial services, developing countries availed themselves of the 

fl ex ibility accorded pursuant to Art. XIX:2.342 

Specifically, in accordance with the art icle, these countries are permitted to liberali ze their 

services markets at their own pace. Importantl y, they can condition access to a g iven services 

sector on the achievement of one of the objectives set out in Art. TV: 1.343 The most relevant of 

the three objectives listed in Art. TV: I is the strengthenin g of the countri es' domestic services 

capacity, its effi ciency and competiti veness. 

Yet, Art. XIX:2 would not cover a demand from developing and LDCs that developed countri es 

liberalize services sectors and modes of supply of export interest to developing countries. Such a 

demand would come exclusively within the ambit of Art. TV:J(c) . 

Despite this WTO expectation, in principle in fact, allowing LDCs to open fewer sectors , 

liberalize fewer types transactions, as addressed repeatedly, experience of almost all the LDCs 

acceded si nce incorporation of the organization shows that these countries made commitments to 

in liberalizing most of the sectors save fo r some exceptions. Rather than the ru les that are ought 

J39Delimatsis. Supra note 335, p 4 
340 Ibid 
341 Ayalew, Supra note 15 1 
342Council rOf Trade in Services (1999), Recent Developmems ill Sen/ices Trade. Overview lind Assessmel1l, 
Background Note by the Secretariat , S/CfWI94 . 
343GA TS . Art IV 
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to be applicable, it is a seri es of bilateral negotiations that decides the extent of serv ice 

liberalization of acceding LDCs undertake. Indeed, the acceding countries do not receive what 

they deserve but what they negotiate. 344 

4.2.2. Acceleration of LDCs' Accession (Thc Accession Guidelincs for LDCs) 

In addition to expecting LDCs to progressively open fewer sectors, liberalize fewer types of 

transactions, the WTO also expects these countri es to become its members tlU'ough simplified 

and streamlined procedures. In the Doha Ministerial Declaration in 2001 , Members have agreed 

to accelerate the accession of LDCs.345 In addition to this, a year later in 2002, the General 

Counsel succeeded in issu ing the 2002 Accession Guidelines for the LDCs to accelerate and 

stream line the accession processes of the LDCs. These guidelines were later suppl emented by 

other guidelines in 201 2. 346 

The mai n objective of these documents is to simpli fy LDCs ' accession to the WTO by requi ring 

members to exercise restraint in seeking market access concessions from acceding LDCs, 

provided that the LDCs were also to offer reasonable concessions commensurate with their 

individual development, financial and trade.34
? 

Here also, regardless of the fact that these documents demand the incumbent Members to limit 

themselves fro m requiring unreasonab le market concessions, the Members keep on demanding 

more commitments from the LDCs in their effort to join their club. Hence, despite resounding 

rhetoric, LDCs' accession process continues to be highl y protracted, politicall y demanding and 

f . 348 rustratll1g. . 

4.3. Accession Experience of Some Selected LDCs 

A number of LDCs including Ethiopia are currently negotiating their access ion to the WTO. The 

researcher bel ieves learning from Cambodi a, Vanuatu and Nepal 's telecom commitment 

experience is vital to ensure that the new LDC member gains maximum benefit fro m its WTO 

membership. 

J44Adhikari el ai, Supra note 94, p. 9 
345WTO (2001). Supra nole 121. par 9 and 42 
'" WTO (2002). Supra note 123 and WTO (2012). SlIpr" note 126 
341 WTO (2002). Supr" note 123 
348Adhikari et 01, Supra note 94, p. 10 
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Hence, the overview of th e model countries ' accession process and telecommunication 

commitments are discussed as follows. 

4.3.1. Cambodia 

Cambodia was [he second LDC to become a WTO member, joining in October 2004. Cambodia 

has undertaken market access commitments in at least one sub-sector under each of 11 different 

services heading under the WTO classification . These are business services; communications 

services; construction and related engineering services; distribution services; education services; 

environmental serv ices; financial services; health-related services; tourism and travel services; 
. I . d . 349 recreatIOn a serv ices; an transport serv ices. 

Cambodia initially offered very minimal comm itment under telecommunication sub-sector in its 

serv ice offer schedul e. Most of the negotiating members generall y showed a keen interest in 

Cambodia 's effort in legislative reform in the sector and the regul ations of the market. Whil e 

they appreciated Cambodia's efforts fully liberalize value-Added services, they were 

disappointed that no commitments had been made wi th regard to basic telecommunications. 

Given the fundamental importance of this sector for the entire business community, they 

believed that the Government should consider liberali zing the entire sector and provide full 

market access and national treatment on all basic telecommunication serv ices.350 

Most of the negotiating members requested th at all market access and national treatment 

limitations be removed by 2008, including any foreign equity limi tati ons appl ied. They 

requested Cambodia to accelerate the end of th e monopoly operation in telecoms from I January 

2009. In addition, most members suggested Cambodia adopt and implement the "Telecoms 

Reference Paper". 35 1 

The ini tial response of Cambodia was to infoffil the members that the Govemment had entered 

into a long-term cOntract with investors in the telecoms sector for a domestic market that is very 

small. Therefore, it would be di ffic ul t to fully liberali ze this sector because the Government 

would be unable to assess the long-term investment for the new investors in this particul ar 

34'1 Sok Siphana (2005), Lessol1sfrom Cambodia 's Elllly into the World Trade Organization, Asian Development 
Bank lnsritute. ADBi Publishing, Tokyo, p. 5 1 
3;0 {d, p. 61 
351 Ibid 
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business. Moreover, it was not poss ible for Cambodia to offer full market commitments on basic 

telecommunication service at this stage since the legislati ve and regulatory frameworks were not 

yet in place.352 

After long and tiresome negotiations, Cambodia has assumed significant commitments in 

telecommunications. As to its schedule of conunitments, regarding basic services, the current 

obligati on is to permit cross-border communications through leased circuits from Telecom 

Cambodi a, the government-owned telephone company. Beginning in 2009, there will be no 

limitations on basic services under the cross-border mode of suppl y. Commercial presence is 

reserved to Telecom Cambodia. Also in 2009, joint ventures will be permitted, allowing 

Cambodians to own up to 49 percent of the equity share. There are no condi tions or limitations 

on value-added services . Cambodia has assumed all Reference Paper obligations, and has made 

an additional commitment th at mobile services operators can use the technology of their choice 

in offering cellular services. Whi le Cambodia offers more generous market access for basic 

services than is provided by its WTO commitments, these obligations offer a predictabl e 

environment by 2009, in light of the undertak ings it has assumed in the WTO. Of greatest 

immediate significance is that new operators are in a regulatory environment made more 

predictable by obligations undertaken through the Reference Paper353 

4.3.2. Vanuatu 

Vanuatu began the process of seeking accession to the WTO in 1995, narrowly missing the 

deadline for gaining automatic membership. However, it was not until 1997 that it focused on 

the accession process.354 As an LDC with a tiny economy, Vanuatu does not have any major 

trading part ners, let alone any of the world 's major economi es . Therefore, when it presented its 

initial offer to the WTO in time for the Seattl e Ministerial Conference in 1999, Vanuatu 

expected that its offer might simply be accepted as it stood and membership granted. However, 

the Working Party considered the offer unacceptable, despite the fact that Vanuatu' s proposed 

commitments ex tended well beyond those of existing LDC members. Vanuatu was sent back to 

352 Ibid 
353 Self, Supra note 25 , p. 58 
354 hltp:llwww.wlo.org 
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the drawing board.355 

As it set about improving its offer, Vanuatu came under strong pressure from the Working Party 

to make deeper liberalization commitments on goods and services, as well as undertake major 

conmlitments in relation to its intellectual property regime. The rationale for this pressure 

appears to relate less to the attractiveness of Vanuatu 's small market, and more to the 'ratchet ' 

process, whereby an accession package by one country can be used as a minimum threshold in 

subsequent accession negotiations.356 

The draft Working Party report that resulted contained many commitments that went well 

beyond what even the richest WTO members had agreed to, especially in sensitive sectors like 

essential servi ces such as health care, education and telecommunications. At the last minute, 

literally days before the Doha Ministerial Conference, Vanuatu reali zed the implications of 

some of the proposed commitments, and requested a delay in the process. 357 

Vanuatu 's negotiators struck the best deal they could in the circumstances despite suspending 

accession in 2001 and renegotiating a decade later. Bigger developed nations like the US 

negotiated hard against Vanuatu, failing to stick by an earlier commitment to go easy on LDCs. 

For Vanuatu to reject the package after so many years of talks would not only undermine 

Vanuatu 's reputation on the in ternational stage, but might open the possibility of being 

forced into membership on worse terms in the future, perhaps as a condition of an IMF or Asian 

Development Bank (ADB) loan, should the government run out of money. 358 

Vanuatu managed to renegotiate its original 2001 package, making specific market-opening 

commitments on 10 services sectors and 72 sub-sectors such as accounting, architectural 

services, engineering, telecoJ11J11unications, audio-visual, hospital and soc ial services, tourism 

and travel, and air transport. This is a marked improvement on its earlier package, when 

Vanuatu would have been ob liged to make serv ice sector market-opening commitments in 18 

JS50 xfam Brieling Paper (2005), Make £ 'aorrioll fl islOlY, Odam International , p. 10, available at 
httg:/Iwww.oxfam.org/s itcs/www.oxfum.org/ fil eslbp 79 extonion h istorv O.l2df. 
J56 /bid 
357 /bid 
3s~he Pacific Institllle of Public Policy (P iPP) (2011), Joining World's Economic Parliament, Valluatu 's lVTO 
Accession Package Explailled, Po rt Vila, p. 6 , Avai lable at h!!p; //dan&ly.li les.wordprcss.com12011 /07/van-wlo­
pipp- 13071l.Rdf 
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service sectors.359 

The totality of these commitments goes well beyond that of virtually any other existing WTO 

member, including the richest nations. It is beli eved that accession with service commitments 

intact would expose Vanuatu to the worst kind of corporate cream skimming risk. It would also 

deprive Vanuatu of essential policy options in many critical areas of its economy3 60 

Under the terms of the Working Party Report, Vanuatu is committed to full liberalization of 

telephone and email services after 2012, including full national treatment for foreign companies. 

In making this commitment, Vanuatu has probably relinquished its power to regulate for cross­

subsidization, even though that is very likely to be the sole means avai lable for the country to 

provide urgentl y needed telephone services to rural areas (universal coverage)361 

It is widely recognized that the regulation of the telecommunications sector to provide some 

kind of universal coverage is extremel y important to a nation ' s interests. The right to do so is 

expressly recognized within GATS, the aspect of GATS that deals with telecommunications 

includes a ' reference paper.J62 on telecommunications that contains the following provision: 

Universal Service: any Member has the right to define the kind of universal service obligation it 

wishes to maintain such obligations wil l not be regarded as anti-competitive per se, provided 

they are administered in a transparent, non- discriminatory and competitively neutral manner 

and are not more burdensome than necessary for the kind of universal service defined · by the 

Member.363 It is this right that Vanuatu sUlTendered due to a strong demand from incumbent 

members. 

Nevertheless, whi le it might seem that this provision would allow a country to regul ate for 

universal service, this is by no means assured. In April 2004, as discussed in the Tebnex case, 

the United States won a ruling from the WTO Disputes Panel against Mexico for attempting to 

use this provision to regulate for cross-subsidization.364 

359'bid 
360 Oxfam Briefing Paper (2005), SlIpra note 35 5, p. 3 
)6 1 lei, p. 16 
362 WTO (2001), Draft Report of the Working Party ol/flle Accession OjVllIllIQfIl , WT/ACCN UT/ 13/Add.2 
363 Reference Paper, par 3 
364 Tehnex 
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4.3.3. Nepal 

Nepal had appl ied for the membership of the GATT, 1947, the predecessor institution of WTO 

in 1989. Because of a momentous political change, the process was stalled for five years. In 

1997, Nepal converted its application for accession to the GATT to an application for 

membership to the WTO. It acceded to the WTO in April 2004 .. 365 

Nepal has commitment in 11 sectors and 70 sub-sectors on services including 

telecommunications services with conditions of; 

I) Incorporation of company in Nepal in accordance with Nepalese law is required and 

foreign equity participation ceiling is up to 80 per cent through joint venture. 

2) Intra corporate transferee is allowed up to 15% of total local employees as 

manager!executive! spec ialist, maxi mum up to 10 years staying in Nepal; 

3) Membership of relevant professional organization is needed to serve in such professional 

service in Nepal etc. 

Nepal had already opened up telecom sector for private and foreign investm ent before becoming 

member of WTO. After being member of WTO and scheduling the telecommunications service 

as specific commitment in its protocol of accession, the subject became a multilateral agreement 

and global issue. Obviously, Nepal has agreed to abide by its ob ligation through the agreement. 

It also agreed to adopt the Telecommunications Reference Paper in· addition to the specific 

commi tments. Now Nepal is obliged to create an environ ment for the development of 

institutional arrangements as stipulated' in the Reference Paper. 366 

While Nepal submitted its application to the WTO there was a li st of a few sectors for openin g 

up. After the working party and bil ateral meetings, due to intense pressure exerted on it from 

incumbent members, the list of services for opening up was increased. Many member states 

advised to open telecommunications services too. Hence, Nepal made necessary changes and 

J6S hnp:/Iwww.wto.org 
366WTO (2003), Report of the Working Pa rty 011 Th e Accession of The Kingdom of Nepal, WT/ACCIN PU 16/Add .2 
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submitted its teleconununication services commitment in a more liberal way.367 

Its schedule of specific commitments categorizes telecommunication services into basic, mobile, 

and value-added368 There are no limitations on market access in Modes I and 2. There are 

foreign participation and equity limitations on commercial presence, and a provision that 

provides for two mobile operators to be licensed by 2004. Limitations on the number of service 

providers in basic and mobile telecommunications will end as of January 2009. No nation al 

treatment limitations are applied to Modes I, 2, and 3, except Mode 3 basic telecommunication 

services, where the majority of the Board of Directors of a joint venture should be Nepalese 

nationals. Market access and national treatment measures in Mode 4 remain unbound and subj ect 

to limitations stated in Nepal's horizontal commitments, although market access under basic 

telecommunications services allows consultants not available in Nepal to enter to work for 90 

days or less369 Nepal also subscribes to the Reference Paper370 

4.3.4. Lessons Drawn 

The accession of the countries discussed may be unique, for both political and economic reasons, 

and Icssons from them have to be drawn with care. Each accession case involves a different 

negotiation with different dynamics . However, the fact that these countries are LDCs and have 

struggling economy make them similar to Ethiopia and that is why the researcher decided to see 

their experience to help him draw lessons for the latter. 

Several lessons have emerged out of the analys is of the three countries access ion process 111 

genera l and the telecom commitments in particular. Among these lessons few are: 

First, the accession for WTO membership, as discussed throughout thi s paper, was strenuous 

and time-consuming. Desp ite a stated commitment by WTO Members to simpli fy and 

367 KaiJash Prasad Ncupane (2009), Nepal's Telecom Sector Challenges under the WTO Rilles, I-Ways lournal of E­
Government Policy and Regulation 32, lOS Press, p. 209 Avai lab le at 
hl'l~ :lIiosprcss. mela rcss.com/content!h607m476346 1 35751 
368Basic services include; local telephone, domestic telephone, international telephone, telex, and domestic and 
international telegraph. Value-added serv ices include intern et ( includ ing email) ; email , voice mail . video tex t, fax 
mail , VSAT, audio conference, pay phone, pre-paid calling cards,~ radio paging, trunk mobile, and local , long 
distance and international data communications. See Supra note 355 
369 Supra note 366 
370 Dr Dinesh Kumar Sharma, Nepal's Commitment 011 Telecommunication Services ill the WTO , presentation al 
Sympos ium on Telecommunications to Commemorate th e loth Ann iversary of the Founh Protocol to the GATS, 20-
2 1 Febnlary 2008, Geneva. Switzerland. 
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streamline the negotiating process for LDCs, Cambodia, Vanuatu and Nepal had to complete the 

same complex steps as non-LDCs. The countries faced difficulty especially during bilateral 

negotiations as Members usuall y made stringent demands durin g these negotiations .371 These 

demands incl ude a request for liberalization of sensitive trade areas, like telecom sectors, in 

which the acceding countri es have no intent to take commitments. 

Second, des pite an assurance by the WTO membership to exercise restraint m seeking 

concessions and commitments on trade in goods and servi ces from acceding LDCs, Cambodia, 

Vanuatu and Nepal's commitments are more stringent than incumbent LDC Members and even 

some developing country Members . They were asked to make commitments that are not 

commensurate with their level of economic development, capacity and trade needs. 372 This is 

evidenced in their telecom commitment. 

Third, because it is the private sector, which decides how its best interests can be pursued and 

despite the fact that it is the government that takes on the contractual responsibilities of WTO 

membership, the model countries has ensured before, and during, the access ion process that a 

nati onal consensus be secured among all concerned parties, particularly the private sector. 

They have developed one of the most open engagement approaches to policy dialogue 

consultations. Active public awareness campaigns about the WTO, its agreements, the access ion 

and the impli cations of membership were launched. In general , effective public-private sector 

h· . I f C th · 373 partners IpS were an essentla actor Lor a smoo accessIOn process. . ' 

Fourth , it is clear that difficulties existed, and delays occurred, during accession process of these 

countries. Delays can occur on both sides of the negotiating table. Insufficient knowledge, 

inadequate experience, limited resources and shallow analytical capacities required for 

accession negotiations were recurrent sources of delay and procrastination and were complained 

aboul often by the respective countries ' negotiating teams. WTO members, for their part, were 

also the cause of delays. WTO members have yet to agree on a common approach to th e terms 

of access ion, and often express different views on thi s matter. To inustrate, the demand by 

371 H eike Baumuller (2008) , Makin g WTO Membership Work fo r Least-developed COl{lllries: Lessons from Nepal 
and Cambodia , In ternational Institute for Sustainable Development (iisd), Winnipeg, p. 9 . 
372 Adhikari el al "' Supra note 94, p. 4 
373 Sok Siphana, Cambodia enters the WTO: Lessons lea171edfor Least Developed Countries, ADBI Research Policy 
Brief No. 16, p. 10. Available on h1tp:llwww~1.dbi.orW:..esc;trch-Rolicy..:V rietn_005jt0L1111430.cambodia.wto . lcssonsl 
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some members required from the acceding countries is a hi gher level of commitment than that 

made by the original WTO members in the Uruguay Round.374 Whil e, on the other hand, the 

model countries insist on protecting their sensitive national interest areas, like the telecom sector. 

However, at the end of the day, owing to strong pressure from incumbent Member these 

countries gave up and took stringent commitments. 

The last and concluding lesson is that the process of accession represents a great opportunity for 

local capaci ty building. These countries made active use of technical assistance and 

consul tancies from international organizations, in particular through the Integrated 

Framework for Trade-related Technical Assistance for Least Developed Countries (TF) . 

This supported the preparation of the required documentation, as well as local human resource 

development. Local beneficiaries encompassed both public and private sector decision-makers 

and civil society stakeho lders375 

4.4. Analysis of the Ethiopian Case: Can Ethiopia Accede without 

Liberalizing its Telecom Sector? 

In chapter two, the researcher has intensively discussed the current position of Ethiopian 

government regarding telecommunication liberalization. In doing so, the researcher came into 

conclusion that the country has no intention , at least for the time being, to open the 

telecommunication market There are various justifications· forwarded in support· of this stance 

by the government. Universal access and revenue generation for cross subsidi zation of other 

developmental projects are, inter alia, the prontinent reasons for this obstinate position of the 

government though the country 's private sector found this argument as untenable. In this section, 

expectations of WTO Members concerning liberalization of the sector as well as the implication 

that the po licy positions of the government has on the pace of the country's access ion process are 

addressed. 

374 Ibid 
375 Ibid 
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Eth iopia expects to join the World Trade Organi zation in 2015 376 without heeding to demands 

that it liberalizes its state-run banking and telecoms sectors. The pressure on the government has 

been growing from various directions. On its website, Reuters reported that, U.S. trade officials 

have publicly asked the country to liberali ze both sectors. They stated that Ethiopia should 

liberalize its banking and telecom sector as a step towards fu ll membership to the WTO. One of 

these offic ials, Peter All geier, the U.S. rep resentative to the WTO, said, "For a country like 

Ethiopia, this is extremely importan l in establishing the competitiveness of its economy". He 

added, "Our expectation would be there are some movements in these areas.,,377 

Similarly, in an interview with Bloomberg News, Chi edu Osakwe, director of the WTO's 

accessions division, said Ethiopia is at "mid -point" in its bid to join the global trade body. "We 

have certai nly not turned the corner to drive it toward an end-game status," he said. "There is 

considerable work to be done to change gears and begin to turn this accession machine 

around.,,378 From the wording of Mr. Osakwe, one can infer that the resistance of the country not 

to liberalize telecommunication and the like sectors would result in its prolonged accession. He 

also added that, there will have to be "degrees of opening" equiva lent with changes made by 

other recently acceded poor nations such as Cambodia and Cape Verde379 His statement makes 

it clear that Ethiopia has to make commitments in telecommunication sector, which is 

correspondent to the commitments undertaken , by acceded LDCs, like Cambodia. As it can be 

recall ed from the discussion in thi s chapter under the section entitled 'Accession Experience of 

Some Selected LDCs', the researcher described that after initial resi stance, Cambodia's 

government decided to "fu lly open" its telecommunications market during negotiations with the 

WTO due to the intense pressure from the incumbent Members.38o Hence, from the statement of 

Mr. Osakwe ' .. . degrees of opening equivalent with Cambodia and Cape Verde ... ' one can 

376A Foreign Ministry statement , quoting Lesaneworku Zerfu, head of the Trade Ministry'S multilateral trade 
relations department available at ht to; /lwww. reuters.conl/articleI20 13/07/ 1 O/us-ethiopia-trade-
idUS BRE9690BJ20 13071O 
317 Aaron Maasho, Ethiopia expected 10 jo ill wro in 2015, Ava ilable at 
hllp:llwww.reutcrs .com/arlicle/20 13/071 1 O/us-ethiopia-trade- idUS BRE9690BJ20 1307 1 0 
378William Dav ison, Ethiopia Pians to Make lVrO Offe r on Sen/ices by September, available at 
ht tp://www.bloomberg.com/newsI20 \3-07 - 14/eth iopian-govern men! -Io-make-w!o-offer -on-services-bv-
september .hlm l 
379lb id 
'""Siphana (2005). Supra note 349. p. I 
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conclude that Ethiopia should open its telecommunication sector in order to be acceded to the 

WTO. 

Furthermore, in another interview with Bloomberg News on February 10,2011 at Add is Ababa, 

Me Chicdu Osakwe recognizes the nonex istence of total liberalization. "There's hard ly ever total 

liberali zation," he said. "The acced ing government undertakes commitments, with restrict ions on 

market access." However, he stressed that "All 25 countri es that have recently acceded have 

made offers on energy, telecoms, banking and financial services. What does not work is total 

closure.,,381 Here, he is conveyi ng a message to Ethiopia that in one way or another, the country 

has to make commitments on telecom sector along others. Such conullitment does not actually 

need to be full liberalization of the sector as the country can restrict market access on its 

schedule of commitments while mal<ing oFfers. However, the issue that often arises relating to 

market access restriction is that, Members do not accept the offer that states restriction of market 

access on essent.ial transactions that is profitable, like for instance basic telecommunications. 

Beside international pressure from the WTO Members and its Officials, domestic private 

sectors, as di scussed in Chapter 2 of thi s paper, are al so making demands for liberali zation of the 

sector. Tn a thei r position paper on 'WTO Accession of Ethiopia: Regulation and Openness of 

Ethiopia 's Service Sectors' prepared by Ethiopian Chamber of Commerce and Sectoral 

Association (ECCSA), the pri vate sectors insisted the sector be liberalized so that quality and 

effi cient telecommunication services can be provided382 

However, despite the pressures, Ethiopia kept on resisting by c1aimiJlg that the 

telecommunication and financial service sectors are "sensitive areas" whose liberalization may 

harm national interests.383 In an interview with Bloomberg Geremew Ayalew, head of the trade 

relation and negotiation directorate at the Trade Ministry, sa id that the dec ision on whether to 

liberalize service industries will be based on government policy and through negotiations with 

WTO member nations. He furth er stated that the opening of vital industries would not occur until 

381 William Davison, Ethiopia Probably Wall 'f Need to Flllly Liberalize Economy to Joill JIITO , avai lable at 
http://www.bloornberg.com/news/20 I I -02- 1 O/eth iO!li a-probably~ won~t ~need·(O· full y-I iberal ize-econnmy-to- join­
w(o.htmi 
"'ECCSA (2013). SlIpra note 13 
383Maasho. Supra note 377 
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the government is e ffectivel y able to regulate them and domestic businesses can compete with 
< . . 384 lorelgn comparues. 

In interview with the researcher, Mr Geremew Ayal ew stated that unlike other WTO documents, 

there is a room for flexibility in the GATS in undertaking service commitments. A country can 

restrict market access even after taking commitment to open a given sector. For instance, assume 

that a country decided to open the telecom sector. In its schedule o f commitments, that country 

can restrict market access in the telecommunication sector only to certa in transactions or may 

limit the number of tel ecom operators allowed. He al so stated that there are no WTO rules that 

require a country to change its pol icy in order to accede to the organization . A country can 

accede to the organization while retaining its pol icy. What matters is the bilateral negotiation in 

which the Members can ask questions on the sectors they need to be liberalized. He further 

assured the researcher that Member countries like US , EU and Canada have asked Ethiopia to 

liberali ze the tel ecom and other sectors. However, the country responded to the question by 

stating that the question shou ld be asked at bi lateral stage after the country submit it ini tial 

service offer. 385 

Mr. Lisanework Gorfu , in interview with the researcher, also shares the idea of Mr. Geremew. 

He stated th at there are vari ous GATS provisions that support the position of the country. GATS 

preamble and Articles TV and XTX are the core provisions he raised that Ethiopia could raise to 

defend its stance. He, however, admitted that the recentl y- acceded LDCs has made onerous 

commitments in telecom sector and that Ethiopia could inevitably face enormous challenge in 

the bi lateral negotiations with respect to its cUlTent policy3 86 

Ethiopia is invoking the WTO rules that can help it evade making commitments III service 

sectors it considers sensitive. These rules are Article XIX the GATS and Guidelines for 

Access ion of LDCs, whi ch all ow acceding LDC to progressively open fewer sectors, libera li ze 

fewer types of transaction. The government expects to accede to th e WTO as a Least Developed 

Country, while retaining control of industries considered strategic, Getachew Reda, 

spokesperson for Prime Minister Hailemariam Desalegn, said in an interview on July 12, 20 13 

31140 avison, Supra nOlc 378 
385 Ayalew, Supra note 15 1 
386 1ntervicw with M r. Lisancwork Gorfn, T rade Relat ion and N egotiation D irectomte, H ead of M ultilateral Trade 
Relalions Deparl me nl, Ministry of Trade (Mo t), on January 15 , 201 4 . 
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wi th Bloomberg News. "There will be some wiggle room for LDC countries to retain policy 

autonomy in a number of areas, which of course will include the sectors we've so far not 

liberalized," he said. "There definitely wi ll be a compromise, but the compromise will not affect 

our control over the strategic sectors. The WTO said last year387 that the world 's poorest 

countries will not be forced into· making commitments on market access to services sectors th at 

"do not correspond to their individual development, financial and trade needs.,, 388 

Likewise', Yakob Yala, the Ethiopian Minister of Trade, on workshop organi zed by U.S. Agency 

for International Development on February 10,20 II at Add is Ababa, affirmed th at Ethiopia will 

push to retain control of "sensitive" areas . In support of his position he stated the application of 

a 2002 ruling by the WTO (the Guidelines for Access ions ofLDCs), which cal led on members to 

"exercise restraint in seeking concessions and commitments on trade" when the poorest countries 

try to join?89 

Given the strategic importance of the telecom sector the best Ethiopia can do is to raise every 

justifications possible to hold on its position of not liberalizing the sector. On the other hand, the 

researcher believes WTO members will not give up and accept the proposal of Ethiop ia. 

Needless to repeat, despite ex istence of the ru les that favor acceding LDCs to retain policy 

autonomy, the practice of accession so far shows that LDCs have been obli ged to make 

commitments in the sectors they consider essent ial. The accession guidelines Ethi opia is 

invoking have their own limitations. As it can be recalled from the discussion of chapter three,. as 

regards service commitment of LDCs, the guideli nes fall short of establishing measurable and 

clearly enforceable benchmark.39o Admitting the ambigui ty of these guidelines, Mr. Geremew, 

however, is of op in ion that the statement 'open fewer sector, liberalize fewer types of 

transaction ' under the guidel ines state that acceding LDCs are to take service commitments that 

are fewer than commitments of any Member country, whether developed, developin g and LDCs 

themselves.391 

387Given the time when the in terviews were conducted , when Mr. Gctachew says 'Iast year', the researcher 
presumes that he is referring 10 20 12 Guidelines for Acceding LDCs, which demand Member (0 restrain from 
demanding market access from LDCs if it is to affect their development. 
3880avison. Supra note 378 
3H9Davison, Supra note 381 
390Ghishu (2013), Supra no Ie 128, p. 5 
39 ] Ayalew. Supra note 151 
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Though the researcher give due respect to the interpretation given by Mr. Geremew on the 

guidelines with respect to setling a benchmark for acceding LOes on service commitment, he 

doubts the practical application of this interpretation. Hence, as to the researcher, the Members 

are in a beuer position to use this gap and coerce Ethiopi a, so that it offers commitments on the 

telecom sector. As many recently acceded LOes did, Eth iopia can through everything it has in 

order to retain the policy autonomy in this sector, though it very difficu lt to presume it will 

succeed. It needs a miracl e to change the deep-rooted practice of the organi zation given 

Ethiopia ' s weak bargaining position, as almost all recently acceded LOes gave up at the last 

minute and took commitments in areas they once called sensitive. Though it is not the right time 

to judge whether the country will succeed to retain its policy autonomy since bilateral 

negotiations are not commenced yet, a glance at the tradition of the WTO accession process 

make things easy to make a sound prediction. Thus, cognizance of the facts concerning 

difficulties encountered by model LOes recenUy acceded to the WTO in their accession process, 

whi ch only resulted in ex tended access ion but to the terms of the incumbent Members, what 

Ethiopia awaits seems the same. 

Hence, it is reasonable to conclude that it is hardl y possible to be accepted to the organization 

while at the same time ho ld ing on to the policy position of retaining the telecom sector, i.e., not 

liberalizing it. 

4.5. Conclusion 

Though multilateral negotiation on telecommunication started in 1986, the participants did not 

reach upon decisions regarding telecom comm itments at th e time of incorporation of the WTO, 

1994. The reason for this is the failure of the participants to address issues of basic 

telecommunication service. It is in 1997 that an agreement was reached between the participants 

on these commitments. Fifty-five schedules of telecom commitment were attached to a brief 

document, which became the Fourth Protocol to the GATS. In addition to specific commitments 

made in the schedules of the countries and the general rules of the GATS, GATS Annex on 

Telecommunication and the WTO Reference Paper are the rules that regulate the sector. The 

general rules of GATS are the likes of application obligat ions of MFN treatment, domesti c 

regulations and conditions of transparency. The Annex on Telecommunication attached to GATS 
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is based on the recognition that telecommunications are essential tool s for other economlC 

activities and is concerned with access and use of public telecommunications transport and 

services. Whereas, the Reference Paper often called telecom additional commitments on 

regulatory princip les, represents the regulatory component of the telecommunications agreement. 

It sets common guidelines for a regulatory framework that countries should follow to support the 

transition of the telecommunication sector to a competitive market place. The nature of 

principles of the Reference Paper, i.e., competitive safeguard, interconn ection , universal service, 

licensing, independence of the regulator and allocation of resource, are somehow similar to the 

principles laid down by the Ethiopian telecom regulations with slight differences. 

Accession experience of most recently acceded LDCs, such as Canlbodia, Vanuatu and Nepal , 

shows that these countries gone through very extended and laborious accession processes. 

Regardless of their resistance on avoiding taking commi tments in the selvice areas they deem 

essential to their development, they ended up liberalizing them, even by taki ng more onerous 

commitment than those of the Members. The WTO rules require simplified and accelerated 

accession negotiations for LDCs. [n doing so, they demand Members to restrain themselves from 

demanding market access from LDCs that is detrimental the development of the latter. These 

rules state that LDCs has the right to progressively open fewer sector, liberalize fewer 

transaction . However, applications of these rules are debatable as LDCs continued to be 

frustrated while acceding to the organization. 

Though bilateral negotiation is not started yet, Members have started pressuring Ethiopia to 

liberalize sensitive service sector areas like telecommunication. Ethiopia has been resisting these 

demands by claiming that the WTO regime provides a room for acceding LDC to retain its 

policy autonomy. The researcher, however, believes that, despite ex istence of these rules that 

Ethiopia is invoking, it is not an easy task to convince the Members gIven the experience 

recentl y acceded countries and the country's weak bargaining position. 
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Chapter 5 

5. Conclusion and Recommendations 

5.1. Conclusion 

The Ethiopian government has plain and simple stand that the telecommunication sector is not 

the type of bus iness in which liberalization is allowed . The sector is amongst the most sensitive 

transactions to which a great national interest is attached. The government defends its stance by 

arguing that universal access, cross subsidization and security are, inter alia , the major reasons 

why it retains the ownership of the sector and does not all ow competition. Nevertheless, the 

private sectors of the country di smisses such argument by proving that the country is losing the 

benefits it could have got had it liberalize the sector. They did so by ana lyz ing telecom sectors of 

the neighboring countries who have allowed liberalization . 

Ethiopia is currently on the WTO accession process and hope that it will accede to the 

organization whi le retaining its policy position on the telecom sector. Though the country has not 

entered bilateral negotiation stage yet, several WTO Members are demanding Eth iopia to 

liberal ize its telecom sector along other serv ice sectors that it deems sensitive. The country, 

nonetheless, is clinging on its position by raising a set WTO rules that in one way or another 

provide a room for the country to accede to the organization while at the same time keeping its 

policy autonomy. These rules are the preamble, Article IV and. XIX of the GATS as well as the 

Guidelines for Access ion for LDCs. The provisions of GATS stated require LDCs to open fewer 

sectors, liberalize fewer types of transactions and progress ively extending market access in line 

with their development situation. They take into account the serious difficulty of the LDCs in 

view of their special economic s ituation and their development, trade and financial needs. The 

guidel ines mentioned is also based on this framework but specifically require the Members to 

restrain from demanding unreasonable market concession from LDCs, so that the accession 

negotiations ofLDCs can be simplified and streamlined. 

Many recently acceded LDCs, such as Cambodia, Vanuatu and Nepal, went through complex 

and prolonged accession processes. Despite these countries ' appeal for app li cation of these rules, 

wh ich Ethiopia is now invoking, in the course of their accession process, they ended up takin g 

more onerous commitments in the area they once regard as sensitive, including the telecom 
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sector. Hence, the applications of these rules are questionable when it comes to the real ity on the 

ground. Since the nature of WTO accession process is one sided, it is difficult for the one who is 

on the other side of the negotiating table to convince the Members to come its terms. This 

situation got worse when the acceding country is LDC that lacks the human resources and 

technical capabilities required by the process. One can conclude, therefore, that the accession 

process is inherently power based and the very opposite of the WTO's principles. 

It is too earl y to judge whether Ethiopia will succeed in its attempt to accede to the WTO while 

retaining its policy autonomy with respect to the telecom sector since bilateral negotiations are 

not commenced. However, given the deep-rooted practice of the WTO and the accession 

experience of recently acceded countries, the researcher has every reason to believe that it will 

not be an easy task for LDCs like Ethiopia to convince the Members. Hence, one can reasonably 

conclude that it is hardly possible to be accepted to the WTO without making, at least, sl ight 

reforms to once po licy positions. Lessons drawn from recently acceded LDCs show that the on ly 

thing these countries got in return for res isting in order to retain their policy autonomy is further 

extended and complicated accession process period. The researcher, in effect, fear that the 

current slow pace of accession ' process of Ethiopia will be extremely slowed if the country is to 

enter into the bilateral negotiation phase without reconsidering its policy stance on the telecom 

sector. 

5.2. Recommendations 

Based on the findings of the research and the conclusions drawn above, the researcher 

recommends the following points that he deems will conu"ibute in directing Ethiopia so that it 

will be successful in the coming bilateral negotiations and expedite its accession process. Since 

delays of the WTO accession process are atu'ibutable to both sides of the negotiating table, the 

researcher forwards some recommendations for the WTO too. If the developed country members 

of the WTO really want to accelerate and simplify the accession process of the LDCs they need 

to move beyond rhetoric. This will happen only when the following recommendations are 

seriously pursued by these countries at the WTO fora . 
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S.2.1. Recommendations for Ethiopia 

1. Ethiopia should reconsider its policy stance relating to the telecom sector. The country 

should make commitments for liberali zation of the sector in gradual and closely restricted 

manner. This will provide the government reasonab le time for improving the competency 

and institutional capacity of its operator. The reform have to take into account the 

country's development strategies and implementing instmments, economic and social 

goals, and legislative reforms, which are all necessary if Ethiopia is to be in compliance 

with the multitude of WTO mles and disciplines. An impOltant consideration for any 

acceding country is that there is a certain anlOunt of competition for the serious attention 

of WTO members. As experience of the recently acceded countries show, members have 

refused to negotiate seriously with acceding countries whose offers are clearly shy of 

reasonable expectations for access ion . Thus, Ethiopia should cali brate its initial offer 

with care, demons trating its serious intent toward acceptable thresholds whil e retaining 

enough fl ex ibility to improve its offer at later stages where it believes it is possible to do 

so. In effect, having drawn lessons from model countri es, the researcher specifically 

reCOn1l11ends the fo11owing: 

1.2. Ethiopia should fully liberalize value added telecom servi ces. These services, of course, 

are already open to the domestic investors. Fu ll liberalization of such serv ice to foreign 

investors does not have substantial adverse effect on the country; 

1.3. Since there is an assumption that fore ign companies rely on already existing network 

and, thus, have little interest in building infrastructures, Ethio telecom shou ld remain the 

single provider of fixed -line services and exclusive network provider. Such action will 

also ease the fear of the government 0 11 security issues ; 

1.4.Limited number of foreign mobile operators, two or three, with some foreign equity 

restrictions should be allowed with gradual full liberalization plan. This will create 

competition to Ethio telecom. Above provision of cheap and quality services, it shows 

the WTO Members seriousness of Ethiopia in taking commitment; and 

1.5. Ethiopia should full y adopts the Reference Paper. 
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2. The legal and regulatory framework for provisions of telecom services sector that takes 

issues of universal access into account has to be developed. 

3. Development of strong regulatory and institutional capacities supported by a more 

transparent policy framework is essential to make the liberalization of telecom work. 

Thus, adjustments have to be made to establ ish more transparent and independent 

telecommunication regulatory body, in terms of structure, budget and decision making 

power, in conformity with the principles of the Reference Paper. 

4. As a precondition to taking commitments listed under the Recommendation I above, 

Ethiopia should demand technical assistance to build the capacity of its telecom regulator 

so that it regulates a competitive telecommunications environment to the benefit of 

consumers and serv ice providers. Since' there is no WTO rules that covers provision of 

technical ass istance to address issues of capaci ty building at domestic level like 

capacitating telecom regulators, negotiators can use this precondition as a bargaining chip 

in order to force Member countries provide assistanccs needed in this respect. 

5. The country should fully use the assistances at its disposal in efficient and effective 

manner. To do so, necessary institutions like the WTO Reference office of the Ministry 

of Trade (MoT) should be capacitated, so that they can fully and wisely uti li ze technical , ' 

assistances donated to them. 

6. In addition to resistance of making reforms to their policy positions, insufficient 

knowledge, inadequate experience, limited resources, and limited analytical capacities 

required for accession negotiations have been recurrent sources of delays that led to 

frequent complaints by the recently acceded LDCs' negoti ati ng team. Thus, before 

starting the bilatera l negoti ations, Ethiopia should build its capacity on these matters by 

demanding technical assistance from th e WTO and using other means necessary to help it 

speed up its accession process. 

To this end, Ethi opia may speed up its access ion to the WTO by avo iding delays that IS 

attr ibutable to its current stubborn policy position . 
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5.2.2. Recommendations for the WTO 

1. Article XII of the WTO should be interpreted with clear-cut guidelines detailing 

transparent criteria for access ion of a country or a separate custom territory. The WTO 

should incorporate a specific provision for the accession of LDCs, where the LDCs, 

seeking accession, will not require bilateral negotiation on market access. 

2. Accession Gu idelines for LDCs should be mandatory and legally bind ing ru les. The 

legislature of the WTO, WTO General Assembly, must issue such laws while the WTO 

Secretariat as well as Committee on Trade and Development and its subcommittee on 

LDCs should follow and supervise implementations of these rules. 

3. All the provisions of the Technical Assistance and Capacity Building should be legall y 

binding. The coverage of Technical Assistance and Capacity Building should also 

compri se provisions that address issues of capac ity building at domestic level. 

4. Special and differential treatments must be made mandatory and legally binding and 

subject to dispute settlement system of the WTO (including inclusion of these 

commi tments in the country schedules). 

110 



• 

Bibliography 
Books and Articles 

I . A Study on Special and Differential Treatment in WTO Agreements , Center for Research 

and Training, AALCO Secretariat, New Delhi , availab le at 

http://ssrn .com/ abstract=887860 

2. Bernard M. Hoekman and Michel M. Kostecki (200 1), The Poli tical Economy of the 

World Trading System, (2"d ed.), Oxford Un iversity Press, New York 

3. Bernard M. Hoekman, (1996), "Tentative First Steps: An Assessment of the Uruguay 

Round Agreement on Services", in The Uru guay Round and the Developing Countries 

(Will Martinand L. Alan Winters, eds.), Cambridge University Press, Cambridge. 

4. Boutheina Guennazi , Exploring the Reference Paper on Regul atory Principles, Available 

at www.wto.orglEngli sh/tratop e/serv .. .iguennazi referencepaper.doc 

5. Chun Hung Lin (2009), Conceptual Appraisal of Trade JJl Serv ice on 

Telecommunications under WTO Legal 

6. Dr Dinesh Kumar Shanna, "Nepal's Commitment on Telecommunication Services in the 

WTO", Presentation at Symposium on Telecommunications to Commemorate rhe lO'h 

Anniversary of the Fourth protoco l to the GATS, 20-2 1 February 2008, Geneva, 

Switzerland. 

7. G Russell Pipe (1994) , Uruguay Round Trade Agreement Provisions Affectin g 

Telecommunications; Strategic Planning Unit, Tnternational Telecommunication Un ion 

(TTU), Geneva 

8. Grynberg, Roman and Roy Mickey Joy (2000), "The Accession of Vanuatu to the WTO: 

Lessons for the Multilateral Trading System" in Journal of World Trade, 34 (6) London: 

Kluwer Law International. I January 

9. Heike Baumuller (2008), Making WTO Membership Work for Least-developed 

Countries: Lessons from Nepal and Cambodia, International Institute for Sustainable 

Development (i isd), Winnipeg, http ://www.ssrn.com/abstract=1280263 

10. Henry C. Black (ed.) (1990), Black 's Law Dictionary, 6'h ed., West Publishing Co., St. 

Paul , Minn. 

II I 



'. 

11 . How to Optimize Advantages of Accession to the World Trade Organization and 

Measures to be taken to Meet Possible Challenges, Available at 

bttp:! Iwww.eiliiopianchamber.com/DataiS i tesl I Ipsd-hub-pub I icalions 

12. Hussien A. Tura, Making the WTO Accession Work for Ethiopia: Lessons fro m 

Cambodia and Nepal , Avai lable at http://www.abyssnialaw.com 

13. International Telecommunications Union (ITU) (1998), "Universal Access", World 

Telecommunications Development Report. Available at http://www.itu. intipublD-IND­

WTDR-20 I Olen 

14. Ivan Markovi6(2009), ''How to l oin The World Trade Organization: Some Aspects of 

The Accession Process", Economic Annals, Volume LTV, No 180, University of 

Belgrade 

15. l olita Butkeviciene, Michiko Hayashi,Victor Ognivtsev, and Tokio Yamaoka (2001) , 

"Terms ofWTO Access ion", in WTO Accessions and Development Policies, UNCTAD, 

New York and Geneva, 

16. Ionathan D. Aronson (1997), "Telecom Agreement Tops Expectations", in Unfini shed 

Business: Teleconununications after the Uruguay Round IS(Gary C. Huf'bauer and Erika 

Wada, eds.), Insti tute for International Economics, Washington DC, 

17. Kailash Prasad Neupane (2009), "Nepal's Telecom Sector Challenges under the WTO 

Rules", I-Ways 10urnal of E-Government Policy and Regulation 32, lOS Press, 

Avai lable at http ://iospress.metapress.com/content/h607m47634613575/ 

18. Lee Tuthill (1996), Users' Right?: The Multilatera l Rul es on Access to 

Tel ecolll m u n ications. 

http ://econPl!pers. repec.o rg/article/eeetelpol/v 3320 3ay 3a1996 3ai 3a2 3aR 3a89 -

99.htm 

19. Lee Tuthill (1997), 'The GATS and New Rules for Regulators", Telecommunications 

Policy. Vol 21, No. 9/ 10, Elsevier Science Ltd. , London, Available at 

http://www.wto.org/engl ishltra top e/serv e/telecom e/workshop dec04 e/rules regulato 

rs.pdf 

20. Luis Armando L6pez Li naldi (2009), "The Mexico - Telecoms Case: What Lessons 

Can Be Drawn for South Asian Countri es?", CUTS International, Additional 

Background Paper, Geneva, 

112 

• 



21. Marco Bronckers and Pierre Larouche (2008), "A Review of the WTO Regi me for 

Telecommunications Services", in The World Trade Organization and Trade in Services, 

(K. Alexander & M. Andenas, eds.), Martinus Nijhoff, Leiden, Available at SSRN: 

http://ssrn .com/abstract= 1995658 

22. Nguyen Thi Ha Thao (2005), A Study on Vietnam's Telecommuni cations Industry 

Towards Joining the WTO, Thesis Submitted to School of Publi c Policy And 

Management, KDl (Unpublished), 

23. Oxfam Briefing Paper (2005), Make Extortion History, Oxfam International, available at 

http ://www.oxfam.org/sites/www.oxfam.org/files/bp79 extortion histOlY O.pdf 

24. Panagoitis Delimatsis, "Article XIX GATS: Negotiation of Specific Commitments, 

System", Miskolc Joull1al of International Law, Vol. 6, No. I, Misko1c, Available at 

http: //www.mjil.hu 

25. Paola Ghishu (20 13), "LDCs Accession to the WTO", in Charti ng the Course of WTO 

membership for LDCs, Bridges Africa, Vol 2, ICTSD, Geneva, available at 

hllP- :llwww.ictsd.org 

26. Patrick Low el. al (1997), "Gove.rnment Procurement in Service", in Law and Policy in 

Public Purchasing- The WTO Agreement on Government Procurement 225 (Bernard M. 

Hoekman and Petros C. Mavroidis, eds.). 

27. Peter Holmes, Jeremy Kempton and Francis McGowan (1996), "International 

Competition Policy and Telecommunications- Lessons from· the EUand prospects for 

the WTO", 20 Telecommunications Policy 755, 

28. Peter Van den Bossche (2005), The Law and Policy of the World Trade Organization: 

Text. Cases and Material s. Cambridge University Press, Cambridge 

29. Philip Marsden (2004) . "WTO Decides First Competition Case-with Disappointing 

Results", Competition Law Insight, Informal Professional, London, Available at 

h ttD:/ Iwww.uel.ac . uk/I a ws/con ferenceslregl1l a ted -i ndustries/R04 marsden. pd f 

30. Pierre Larouche (2000), Competition Law and Regulation III European 

Telecommunications , Hart Publi shing, Portland , 

31. Ratnakar Adhikari , 2002, "Birth Defects of WTO Accession" in The Kathmandu Post 27 

March 2002, KaU1ll1anclu 

113 



32. Ratnakar Adhukari and Navin Dahal , "LDCs' Accession to the WTO: Learning from 

the Cases of Nepal, Cambodia and Vanuatu", SA WTEE, Kathmandu., available at 

hUp:llwww.unngls.org/SAWTEE.doc 

33. Richard Self, Peter Stern, Mengesha Tadesse, Abdulsemed Hussein , Victoria Waite, 

Matthew Reisman, and Larry Darby, (2007), "Impact of WTO Accession on Ethiopia's 

Telecommun ication Services Sector", Revised Final Report, Nathan Associates Inc., 

34. Sean Siochru ( 1996), Telecommunications and Universal Service: International 

experience in' the Context of South African Policy reform, Intemational Development 

research Center, Ottawa, Avai lable at http://library.umac.mo/ebooksIbI1695572.pill' 

35. Sherry M. Stephenson (1999), "Approaches to Liberalizing Services", World Bank 

Policy Research Working Paper No. 2lO7, Available at 

hUp:l/www.ssrn .com/abstract=604917 

36. Simon Evenett and Carlos Braga (2005), "WTO Accession: Lessons from Experience", 

in Access ion to the WTO: Country Experiences and Technical Assistance , (Silke Trumm 

ed.) , Deutsche Gesellschaft fur, Eschborn 

37. Sok Siphana (2005), Lessons from Cambodia 's Entry into the World Trade Organization , 

Asian Development Bank Institu te. ADBi Publishing, Tokyo, 

38. Sonali Singh (2006), The Telmex Dispute at the WTO: Competition Makes a Backdoor 

Way, CUTS International , Geneva, Briefing Paper, No. 1/2006, 

39. Ted Ringrose (2001), "The Impact on Asian Telecommunications Markets", in Trade & 

Telecoms 103, (Mark Clough ed.), 

40. "Telecommunications Policy 88", Econ Paper, vol. 20, issue 2, Orebro University, 

Orebro 

41. Terence P. Stewart (1996), The World Trade Organization: The Multilateral Trade 

Framework for the 21st Century and US Implementing Legislation ; American Bar 

Association Section of International Law and Practice, 

42. The Pacific Institute of Public Policy (PiPP) (20 II), Joining World's Economic 

Parliament, Vanuatu 's WTO Accession Package Expla ined, Port Vila, Avai lable at 

http ://dan~ay . fi l es.wordpress.com/201 1/07/van -wto-pipp-130711 .pill' 

114 



• i 

43. Tony Warren (1995), "The Political Economy of Trade in Serv ices Policy: An 

Examination of the GATS Schedules of Commitment", Paper Written for the Australia­

Japan Research Centre, Australian National University 

44. William 1. Drake and Eli Noam (1997), "Assessi ng the WTO Agreement on Basic 

Telecommunications", in Unfinished Business: Telecommunications after the Uruguay 

Round27, (Gary C. Hutbauer and Erika Wada, eds.), Institute for l ntelllational 

Economics, Washington DC, 

45 . WTO e-learning 12, Detailed Presentation of the Least Develo ed Countries in the WTO, 

available at http://www.wto.org 

46. 0"1.'-': "1Yf·)t '~C.~C .ll.et.h·Y·t.t: f'li\9'" 'l·I.~ .l';C"1t'l n,~oDi\hr Mi'Jtr'l frh\,aJj., aJ.~6.t9D 

rO'Lh'OJ)· 1·"lIl?·)·: 0"15': °'n !J '~C: "Ul1.r 2003 ; ~,.'t!J Mil 

Laws 

I. Constitution of the Federal Democratic Republic of Ethi opia Proclamation No. 1/1995, 

Federal Negarit Gazeta, I S\ Year, No. I . 

2. Definition of Powers and Duties of the Executive Organs of the Feden~ Democratic 

Republic of Ethiopia Proclamation No. 69112010, Federal Negari t Gazeta, 17th Year, No. 

I. 

3. Federal Democratic Republic of Ethiopia, Ministry of Infrastructure, Value Added Services 

Directive No. 2/2005 

4 . Federal Democratic Republic of Ethiopia, Ministry of Infrastructure, License Directive 

for Resale and Tele center in Telecommunication Services No. 1/2002 

5. Imperial Board of Teleconununicat ions Establishment Proclamation No. 1311 1952, Art. 5 

6. Investment Proclamation No. 769/2012, Federal Negarit Gazeta, 18'h Year, No. 63 

7. Telecommunication (Amendment) Proclamation No . 281 /2002, Federal Negarit Gazeta, 

8th Year, No. 28 

8. Telecommunication Proclamation No. 49/1996, Federal Negarit Gazeta, 3'd Year, No 5 

li S 



I 

WTO Documents 

1. Chairman's Note on Market Access Limitations on Spectrum Avai labi lity, S/GBTfWI3 
(February 3, 1997) 

2. Council for Trade in Services ( 1999), Recent Developments in Services Trade. Overview 
and Assessment. Background Note by the Secretariat, S/CfWI94. 3. GATS, Annex on Negotiations on Basic Telecommunications, par I 4. GATS, Annex on Telecommunications, par 3 5. GATT (1987), The Uruguay Round: Decisions of28 Jan uary 1987, GATTI1405 

6. Group of Negotiations on Services (1990), The Uruguay Round: Note on the Meeting of 
7- 11 May 1990, MTN.GNS/33. 

7. WTO ( 1994), Man·akesh Agreement Establi shin g the World Trade Organization 
8. WTO ( 1994), Secretarial Note on Technical Cooperation with Developing Countries, 

COM.TDfWI51 1 
9. WTO (1995), Accession to the WTO, Procedures for Negotiations under Article XTI , 

WTIACC/I. 
10. WTO (1996), Decision on Commitments in Basic Telecommunications , WTO/SILI 19 

J 1. WTO ( 1996), Rules of Procedure for Meetings of the General Council, WTIUI6, Annex 
2. 

12. WTO (1999) , Preparation for the 1999 Ministerial Conference: Accession to the WTO -
Communication from the European Comm unities , WTIGC/wll53 13. WTO (2000), l!J:!Qlementation of Special and Differential Treatment Provisions in WTO 

Agreements and Decisions, WTICOMTDfWI77 , 14. WTO (2001), Doha Ministerial Declaration, WTIMIN(Ol)IDEC/I 15. WTO (2001), Draft Report of the Working Party on the Accession of Vanuatu, 
WT/ACCNUT/13/Add.2 

16. WTO (2002), Guidelines for Accession of Least-Developed Countries. WTILIS08 
17. WTO (2003). Report of the Working Party on The Access ion of The Kingdom of Nepal, 

WTIACC/NPUI6/Add.2 
18. WTO (2004), Special and Differential Trealment for least-developed Countries, 

WT/COMTDfWI 135, 

116 



• 

19. WTO (2008), Accession of Ethiopia, WTI ACCfETH/4 

20. WTO (2012), Accession of Least-Developed Countries, WTIU508/Add.12 .. 

21. WTO (20 I 2) , Recommendations by the Sub-Committee on LDCs to General Council to 

Further Strengthen. Streamline and Operationalize the 2002 LDCs Accession Guidelines , 

WTICOMTDILDC/21. 

22. WTO, Decision on Negotiations on Basic Telecommunications Services, par I 

23. WTO, Decision on Negotiations on Basic Telecommunications, par. 7 

Policy documents 

1. Ethiopian Chamber of Commerce & Sectoral Associations (ECCA), 'WTO Accession of 

Ethiopia: Regulation and Openness of Ethiopia 's Services Sectors", Private Sector 

Position Paper, Addis Ababa Ethiopia, July, 2013 

2. Ethiopian Privatization Agency, Ethiopian Telecommunications Corporation Profile, 

October 1999. 

3. Federal Democratic Republic of Ethiopia, Growth and Transformation Plan (GTP) 

2010/11 -2014/15 , Volume 1: Main Text, Ministry of Finance and Economic 

Development, November 2010, Addis Ababa, 

4. Government of the Ethiopian Federal Democratic Republic, ICT Policy, Available at 

http ://www.eictda.gov.etiDownloads/Policies/lCT Policy English.pdf 

Case 

I. WTO (2004), U.S VS Mexico, Mexico-Measures Affecting Telecommunications 

Services: Panel Report, WTIDS2041R , ("Telmex Case") 

Interviews 

1. Interview with Mr, Balcha Reba, ICT Standardization and Regulatory Directorate, 

Director General , Ministry of Communication and Information Technology, December 

26, 2013 at 10:00 am. 

2. In terview with Mr. Geremew Ayalew, Trade Relation and Negot iation Directorate, 

Director General, Mini stry of Trade (MoT) , April 14, 2014, at 2:30 PM 

11 7 



3. Interview with Mr. Lisanework Gorfu, Trade Relation and Negotiation Directorate, Head 
of Multilateral Trade Relations Department, Ministry of Trade (Mot), on January 15 and 
May 12, 2014. 

4. Interview with Mrs. Belaynesh Bahiru, Trade Relation and Negotiation Directorate, 
Expert, Minister of Trade (MoT), April 14, 2014, at 2:00 PM and May 8, 2014 

Internct Sources: (All internet sources were browesed from August 2013 to March 2014) 

1. Aaron Maasho, Ethiopia expected ta join WTO 1I1 2015, Avai lable at 
http ://www.rcuters.comIarticle/20 13/07/1 O/us-cth i opia-trade-id US BRE9690BJ20 13071 0 

2. Abebe Chekol, Ethiopian Free & Open Source Software Network 
(EFOSSNET),www.efo ssnet.org. pdf. 

3. http ://www.ethiotelecom.et/companyprofile.?0 13.html 

4. http://www.abyssnialaw.eom 

5. http ://www.eictda.gov.et/Downloads/Polici esITCT Policy Engl ish. pdf 
6. b.!!.R://www.ethiopianbusinessreview.comlindex .l2hp/focuss/item/2 11 -pri vale-sector-

echoes-wto-reconunenclations 

7. hllp: //www.un.org/en/developmcnt/desa/policy/edp/ldcinfo.shlm l 
8. http://www.vii .org/papcrs/elhiopia.htm 

9. William Davison, Ethiopia Pians to Make WTO Offer on Services by September, 
available at http://www.bloomberg.com/news/20 13-07 -14/Cthiopian-gov·crnment-to-
m a ke-wto-offer -on-servi ees-by-septem ber. html 

10. William Davison , Ethiopia Probably Won 't Need to Fully Liberalize Economy to Join 
WTO, available at http ://www.bloomberg.com/news/20 11 -02- 1 O/ethiopia-probably-won­
t -need -to-ful l y-li beral ize-econolll y- to- i 0 i n-wto . h tm I 

11. WTO Accession: Explanation - how to become a lI1ember of the WTO , avai lable at 
http ://www.wto.org/engli sh/thewtoe/acee/acces e.htm 

11 8 


	MX-M464N_20190530_222405
	MX-M464N_20190530_222616

