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ABSTRACT

Parliamentary oversight is neglected area of research in many jurisdictions and there is very
limited discussion on the area. The situation in Ethiopia is not exception in this regard and it is
totally neglected. Democratic government is characterized by transparency and accountability.
The primary responsibility in this regard falls on the shoulder of the parliament. The parliament
has the power and the mandate to oversight the executives to ensure their policy and action
commensurate with the need of society. By the advent of modern parliaments, the legislative
prerogative was the basic right to scrutinize government actions. The legislature, often
conceived as the forum of the nation, acts as custodian of the electorate’s trust. As such, it is
tasked with ensuring executive accountability through a rigorous parliamentary process that
invariably assesses the performance of Cabinet Ministers and their departments. However,
nowadays; the lawmakers do not seem to attach the same importance to this activity seeing it
as a secondary function. In this thesis the focus is assessing whether parliamentary oversight in
Ethiopia (at the federal level) is effective in ensuring constitutionalism and accountability. To
this end, the issue of the possible tools of parliamentary oversight that available to the House of
Peoples Representative and the factors affecting parliamentary oversight in Ethiopia also to be
dealt. The FDRE constitution empowers the House of Peoples Representative to call and
question any government officials including the PM and may take any measures it deems
necessary. Likewise, proclamation No.470/2005 and Regulation No.3/2006 also empowers the
HPR to oversee the executive’s overall actions and activities. Thus, this research aims at
examining whether the existing Ethiopian parliament is effective in discharging its constitutional
mandate of overseeing the executive and to what extent oversight ensures constitutionalism
and accountability. The study examines the tools that the House uses in conducting oversight
and most importantly factors affecting parliamentary oversight. The study will be conducted by
analyzing pertinent laws and with theoretical and practical analysis. Accordingly, the writer
argues that the existing Ethiopian parliament is ineffective in conducting effective parliamentary
oversight. Thus, objective of oversight which the regulation provides, ensuring constitutionalism,
rule of law and accountability among other things remain in question. At the federal level, (in
Ethiopia in general) there are different factors hindering the parliament’s oversight function.
Among this factor most importantly the party system (one party domination), lack of
understanding of the significance of oversight by the MP, inadequate resources like financial
constraint, experts and lack of commitment and the status of legislative- executive relation are
among the challenges of parliamentary oversight.
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CHAPTER ONE

INTRODUCTION
1.1. Background

One of the principles of democratic governments is the principle of separation of powers. Under
this principle, each organ of government has independent and separate function. On the other
hand, what makes the concept of democracy very attractive and important is that it enables the
people to participate in decision making process through their representative on important and
sensitive issues of their own. The electorates therefore make sure that the rights and freedoms of
the people are respected and public properties and finances are properly accounted for by those
who are on administrative tasks. The executive is one of the organs of government which carries
out these administrative tasks, either through implementing legislation or policy, and acquires
considerable power (the ability to influence or determine a person’s conduct). The manner of
exercising this power in constitutional democracy is checked by being held accountable to an
organ of government distinct from it. This notion is inherent in the concept of separation of
power, which simultaneously provides for checks and balance on the exercise of the executive
power, making the executive accountable to an elected legislature.*The parliament or legislature
is one of the organs of government empowered with checking the activities and action of
executive organ of government. Parliamentary oversight over the executive is therefore one of

the means by which the parliament make supervision over the executives action.

The mandate of oversight resides with the parliament through which it establishes rules of
procedure or designates subsections to perform this oversight functions.? According to some
scholars, as far as legislature is concerned, the national legislature is empowered to hold organs
of state at national level accountable and exercises general oversight over national executive

authority and other organs of state. There are different factors affecting the quality of the

1 D. Oliver; Law, Politics and Accountability cited in report on parliamentary oversight And Accountability
prepared by Hugh Corner, Sarah Tagwanth, Fred Soltau, Faculty of Law ,University of Cape Town July 1999.

% In most countries, parliamentary oversight is conducted through established committees. Parliamentary committees
are delegated instruments of the House of parliament and have varies tools through which they exercise oversight

including site visits, departmental briefing...etc. For instance, the Experience of South Africa.
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oversight function of parliament. Such factors could be institutional and political factors. For
instances, it is true that the committees established for the purpose of oversight should have
independence, legitimate power and reliable source of information for the purpose of providing
effective recommendations before the House. On the other hand, effective and proper oversight
of the executive thus requires the members of parliament and executive to fully understand the
constitutional justifications and the rationale behind accountable government and the purpose it
serves. The active participation of the opposition political party in oversight also plays important

role in ensuring proper oversight and quality supervision.

Legislative control over the executive in presidential system and parliamentary system of
government is different from one another. The oversight in parliamentary system of government
depends on the legislative-executive relationship. Since the 1995 FDRE Constitution, Ethiopia
has adopted the parliamentary federal structure. While looking at the power relationship between
the legislative and executive organ of both the Federal and State levels, the legislative organs are
constitutionally declared to be the highest political authority.®> Being one of the most important
tasks of the parliament, parliamentary oversight is the chief device elected bodies use to
supervise and control the executive, and hold it accountable to the people. To conclude,
depending on the general conceptual framework given above, this study will examine whether
the oversight task of the parliament is effective in ensuring constitutionalism and establish

effective government accountability.
1.2.Literature Review

Parliamentary oversight primarily represents the power of the representative body to affect and
have control over the executive and its agencies. In a democracy, this is a means of ensuring the
accountability of the executive and other institutions as applicable.* In this particular case,
accountability would mean that the administration and its agencies also have the obligation to
account for what they have and have not done. An American political scientist defines

parliamentary over sight (in the American context of course) as:

® The Federal Constitution of Ethiopia Article, 50(3).
* Michael L. Mezey, ‘The Function of Legislatures in the Third in World” Legislative Studies Quarterly, vol.8,No
14(1983),p.512



A congressional review of the action of the federal departments, agencies, and
commissions and of the programs and policies they administer. This includes review that
takes place during program and policy administration as well as afterwards, but excludes
much of what Congress now does when it considerers proposal for new programmers’ or

even for the expansion of current programs.®

Parliamentary oversight of the executive has been a contentions matter in the earliest days of the
United Kingdom (UK) House of Commons in the late 14™ century. The importance of
parliamentary oversight as a tool in monitoring government activities was underscored when

Woodrow Wilson, President of the United States of America wrote in 1885:

‘there is some scandal and discomfort, but in fine advantage, in having every affair of
administration subject to the test of constant examination on part of the assembly which

represent the nation...quite as important as legislation is the vigilant of legislation.6

According to Marry Jane Turner, Kenneth Switzer, and Charlotte Redden, parliament has in
principle, restricted itself from conducting the control function as regards some specific activities
of the government. Nevertheless, this should not be construed to mean that parliament does not
supervise those specific activities that cannot be addressed, as per the principle, by employing
the normal controlling process.” Those activities of the government that cannot be controlled
owing to some compelling reasons, however, are possible to monitor through the application of

what is known as oversight and hence parliamentary oversight.®

® Joel D. Abernach, 1979, Changes in the Congressional Oversight”’, in 22 American Behavior scientists; 493-515,
at 494,

® Woodrow Wilson cited in EGPA A Study Group on Parliamentary Oversight Glasgow Caledonian University,
Glasgow(UK),2000.p.1

" Mary Jane Turner, Kenneth Switzer, and Charlotte, American Government, Principle and Practice,1996.p.268

® Ibid



For Tsegaye Regassa, as opposed to control function which is conducted on regular bases, the
task of oversight need not necessarily be conducted on regular basis. Instead, it may be made

informally and irregularly based on the need and urgency to monitor the concerned activities.’

For John Stuart Mill, the role of a representative body or assembly was that of control. Thus,
although enumerated several functions of an assembly, financial, deliberative, legislative, the
monitoring of personnel, and the redressing of grievances, they were not be performed in a
detailed ways but as ultimate oversight and accountability. Indeed, Mill is very clear on what the
parliament should not do: it should not propose taxation or expenditure; it should not administer
policy; and it should not examine or approve legislative proposals in detail. To become involved
in such matters was not only inappropriate but inefficient though overseeing all such function

and activities of government is its mandate.™

Throughout the world, in last 15-20 years, there has been a marked expansion in the profile and
significance of parliament in governmental framework in most countries. As the complex
governance web of interacting institutions and social forces has expanded and deepened in many
societies, parliaments have often become a key bridging structures that contribute linkages
amongst the disparate actors now involved in shaping decision and directions of nations and
broad regions.™ It is possible to identify broad themes in governance improvement which many
parliaments have stressed from increased transparency in providing information to citizens and
the media, to widened participation by all strata of society in the governance system, to
strengthen respect for the rule of law enforced by a truly independent and capable judiciary, to
improved accountability by executive authorities with respect to their action, to tougher action
taken against corruption.”?There are some studies conducted on the idea of how the powers and
function of the parliaments may be affected by the level of the political as well as socio-
economic development of the states concerned. The studies generally have shown that

legislatures in the ‘third world’ countries were at best marginal to the law-making processes of

® Tsegaye Reggasa, Parliamentary Oversight: A sketch A Paper Presented at a Training Workshop on Parliamentary
Oversight in Adama, Oromia, (unpublished)

193.8 Mill Representative Government, London, J.M dent,1910,p.239

! Steven Langdon, Parliamentary Oversight as Mechanism for Accountability.
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the nations in which they existed.**However, even these studies have confirmed that although the
roles of third world legislature in the law making process is minimal, they have also played non

law making functions such as representational and legitimization of the political process.™

The conventional “West Minister View” on oversight as inherited from West Minister ideology
is often rather adversarial and in some instances, oversight is professed to be the purview of
opposition politicians and not as the legislative institution. Further, those exercising oversight are
usually afforded the ‘luxury’ of the highest and generally divorced from the responsibility for
failure in terms of service delivery.” Oversight is broadly understood to mean not just a
supervision of what the executive branch of the government has done but it is also supervision of

the executive’s legislative proposals.16

Richardo Pelizzo, argues that in parliamentary systems, where the executives has the power to
introduce a draft law, the process through which a draft passed to become a law, i.e. the referral
of the bill to specific committees, the discussion of the bill within such committees, the debates
of a bill in the plenary and the pact that the parliament has ultimately the power to amend,
approve or reject a governments legislative proposal, gives the legislature the power to oversee
the government plans before they are actually enacted.'” Thus, it underscores our earlier
assertion that several of activities and tasks that a legislature performs can be viewed as
oversight activities only. Even though different scholars viewed the concept and importance of
the parliamentary oversight, none of them could clearly show the nexus it has with the
constitutionalism and accountability especially in Ethiopian context. Moreover, the issue is so
neglected that it draws a little attention of the Ethiopian scholars despite its importance. This
research therefore fills the gaps by trying to show the nexus parliamentary oversight has with
constitutionalism and accountability in Ethiopian context.

3 Supra note 4

“ Ibid

> Supra note 1

'® Richared Pelizze,et al.(eds) Parliamentary Oversight for Government Accountability (World Bank Institute:
Washington D.C,2006),p. 7-9

" Ibid



1.3. Statement of the Problem

The parliament or legislature holds the executive accountable and responsible for their action.
Parliamentary oversight is one of the means by which the parliament holds the executive
accountable. Oversight in parliamentary system of government depends on legislative-executive
relationship which creates a fusion of power between executive and legislative. When we look at
the power relation between legislative and executive both at Federal and State level, the
legislative organ is constitutionally declared to be the highest political authority and therefore
mandated and empowered to check whether the laws, policies and strategies are implemented by
the executive according to their intention and desire.'® However, there is a contention that there
are some people especially from the ruling government party claiming the existing Ethiopian
parliament is effective in conducting oversight over the executive organ of government.
According to them, the existing composition of Ethiopian parliament does not have any effect on
its oversight function. There are also others who argue otherwise and claim that there are no
constitutionalism and accountability which parliamentary oversight intends to bring because of
institutional and political factors. The subject of this study is therefore to evaluate parliamentary
oversight over executives and the extent it ensures constitutionalism and accountability in
Ethiopia. In order to evaluate the extent and effectiveness of parliamentary oversight tends to
ensure constitutionalism and government accountability, which the FDRE Constitution in one
way or another envisaged; it will be useful to examine the tools the Ethiopian parliament uses in
discharging its duties of overseeing the executive branch of government and their overall
activities and most importantly the factors that greatly affects the quality of oversight.

8 EDRE Constitution Article 50(3)



1.4.Research Questions

Based on the problems stated above, the followings are the chief questions of the study

» To what extent has the Ethiopian parliament ensure accountability and constitutionalism

through parliamentary oversight?

» What are the factors that affect the parliamentary oversight in Ethiopia?

» How does the status of the opposition in parliament affect parliamentary oversight?

» What possible tools of parliamentary oversight are available to the House of People’s

Representatives?

» Whether or not established scrutiny committees are effective in supervision of the

executives action in Ethiopia.

» What significance oversight has in ensuring accountability and constitutionalism?

1.5. Objectives of the study

The main objective of the study is to examine the oversight process and its role toward ensuring

the constitutionalism and government accountability under the FDRE constitution. To this end,

the study forwards the following points as its objectives.

>

Y V VYV V

Assessing the extent to which oversight activities helps in making the executive
government responsible and accountable

Investigating the mechanisms that FDRE parliament use to hold the executive
accountable

Assessing the legislative-executive relation and if such relation has affect
parliamentary oversight

Exploring the role of each members of the parliament in parliamentary oversight
Analyzing the factors that affect oversight

Assessing the role of scrutiny committees in oversight

Assessing the existing Ethiopian parliament’s effectiveness in supervising the

executives



1.6. Significance of the study

In its finding the research tries to establish the extent of parliamentary oversight towards
ensuring the constitutionalism and government accountability under the FDRE constitution.
Having looked at the provisions of the constitution, if some flaws are identified, this finding will
help those primarily in charge to resolve the problems before the constitutional principles are
upset. It will help the member of the parliament to understand the importance of parliamentary
oversight and to take their responsibility seriously. Moreover, the study will contribute a
prologue to readers as to whether the existing parliamentary oversight in Ethiopia is effective in
terms of ensuring constitutionalism and government accountability. Further, it contributes a lot in
pronouncing the factors that affect the oversight function of the parliament and could be used as
an input to the Member of Parliament in their role of parliamentary oversight. It further enables

the reader to understand the salient issues of oversight and its nexus with constitutionalism.
1.7. Research Methodology

This research is qualitative in nature. In the main, the study has attempted to make an appropriate
review of existing literature on parliamentary oversight. In so doing, the study will set up the
proper conceptual, legal and theoretical framework, which serves as spring board to determine
the extent of the parliamentary oversight toward ensuring constitutionalism and government
accountability. Secondly, an interview with the concerned government officials at the federal
levels (in particular in House of Peoples Representative) will be conducted. Different
parliamentary and executive documents (reports of the executive and ad hoc and permanent
committees of the parliament) will be consulted. Analysis of parliamentary rules of procedure, an
appraisal of the FDRE constitution and some of the states constitutions (if and when necessary)

and other relevant laws to the study are also utilized.
1.8. Scope and limitation of the study

The study covers parliamentary oversight of executive organ at the federal level. To this end the
FDRE constitution, the pertinent federal proclamation and regulation will be dealt. The study
however, does not cover the parliamentary oversight of other organ of government (the judiciary
organ). Moreover, the legislative organ at the state level is beyond the scope of this study. As far

as the limitation of the study is concerned, one of the major limitations to conduct this research
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will be obviously time constraint. Three or four month is not sufficient to conduct this vast
research. Unavailability of the interviewee at the required time because of frequent meeting may
possibly be another limitation. Lack of financial resource is another constraint as the university

does not provide for financial resource in advance.

1.9. Conceptual framework

Parliamentary oversight is supervision of the parliament over the executive’s activities and
overall functions. On the other hand an elected popular assembly does not directly implement
policies, spend finances, or engage in the day-to-day administration of the nation concerned.
These tasks are primarily done by the executive branch of government. The executive branch is
not elected in it’s entirely except that in the most presidential executive system only in the chief-
executive is elected. In the case of parliamentary form of government, all member of the
executive including the chief-executive come from among the member of the legislative body.
This reason and the very fact that the executive comes in contact on daily bases with citizens and
that it’s the one that spends public money necessitates supervision of the executive branch to
ensure constitutionalism and accountability and that it undertake its functions effectively, respect
the fundamental rights and freedoms of the citizens and not engage in maladministration and
wastage of resources. Therefore this research identifies the extent parliamentary oversight
ensures accountability and constitutionalism in Ethiopia based on the FDRE constitution and
other relevant laws. Moreover, the research tries to explore the tools the Ethiopian parliament

uses for over sighting their executive functions and overall activities to assess its effectiveness.
1.10. Ethical consideration

The writer will also take important ethical consideration in to account. Inter alia, my
interviewees will be informed of the purpose of my study without any deception before securing
informed consent from them. The writer also provide an accurate account of the information
through examining the collected data to build a coherent justification for description, checking
by taking the final report or cross validate the accuracy of the study.



1.11. Organization of the study

The study is organized in five chapters. Accordingly, the first chapter provides general
introduction and overview of the study, which includes introduction, statement of the problem,
objective of the study, research methodology, significance of the study, scope and limitation of
the study and organization of the study.

The second chapter is devoted in discussing the conceptual and theoretical frameworks about the
legislative-executive relation in the function of the parliament in parliamentary forms of
government. To this end, an overview of forms of government is discussed under this chapter.
Legislative-executive relation in parliamentary forms of government is also the main focus of
discussion under this chapter. The issue of the main functions of the parliament also discussed
within this chapter. Most importantly, the concept of constitutionalism and accountability which
are the heart of the thesis and their nexus with parliamentary oversight are critically examined in

the chapter.

The general concepts of parliamentary oversight are discussed under chapter three of this thesis.
Accordingly, the definition of oversight, the need and justification of parliamentary oversight
and tools of parliamentary oversight are scrutinized under this chapter.

Chapter four is exclusively devoted to discuss the issue of parliamentary oversight and its role in
ensuring constitutionalism and accountability under FDRE Constitution. To this end, an
overview of the evolution of Ethiopian parliament is discussed. The general powers of FDRE
House of Peoples Representatives, especially its oversight role are discussed in light of the
FDRE Constitution and other pertinent laws. The practice of parliamentary oversight and the
possible tools that the House may make use are also the points of discussion under this specific
chapter. Parliamentary oversight and the executive action, challenges of parliamentary oversight,
and the committee structure the points of discussion that the chapter devoted for. Lastly, but not
least, some point is touched about other external institution of parliamentary oversight (the

Human Rights Commission and Institute of Ombudsman).

The last chapter is about the general conclusion and recommendations that make the House to

employ effective parliamentary oversight so as to ensure constitutionalism and accountability.
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CHAPTER TWO

Conceptual and Theoretical Framework

2.1. Forms of Governments: An Overview

A nation's form of government refers to how that state's executive, legislative, and judicial
organs are organized. Democratic governments are those that permit the nation's citizens to
manage their government either directly or indirectly through elected representatives. This is
opposed to authoritarian governments that limit or prohibit the direct participation of its citizens.
Two of the most popular forms of democratic governments are the presidential and
parliamentary systems. Some systems have blended features of both and are known as hybrid

systems.™

In the presidential form of government, the President is both the chief executive and the head of
state.” The President is unique in that he or she is elected independently of the Legislature
directly by the people.?* This means the Legislature is not involved in the election of the head of
government unlike that of parliamentary system of government which the parliament or where
Legislature is actively involved in the appointment and approval of the head of the government.
However, the Legislature may override the President's veto if they can muster enough votes,
especially where the party of the president could not win the majority seat of the parliament.
Among many countries having the presidential form of government as their system of
government, the typical example of the presidential system of government is United States of
America.?? In this system of government, the president’s power includes administrative and

political affairs. This means, he is the symbol of the sovereign states and execute government

9 Larry Diamond, Developing Democracy: Toward s Consolidation Baltimore: Johns Hopkins University Press,
1999, p. 98.

2 Michell Ameller, Parliaments, A Comparative Study on the Structure and Functioning of Representative
Institutions in Fifty Five Countries(1966).p.268

?! 1bid

22 Inter Parliamentary Union, Parliaments of their World: A Comparative Reference Compendium(1986),p.805
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policy.”® The president has the power to receive and appoint diplomatic invoices, to conclude
international treaties, to declare war, conclude peace and commissioning all officials, civil and
military.?* He is also empowered to appoint the members of his cabinet and some other
government officials.”However, this power of president is shared by the Congress as it requires
a congressional endorsement.”® Thus, the president enjoys ultimate power decision and,
therefore, has complete political responsibility for all executive actions. This means, members of
the cabinet serve at the pleasure of the president and must carry out the policies of the executive
and legislative branches. As a result the control function over the members of the executive is

resides on the president and the Legislature.

In most of the presidential systems either the president or any of his ministers/secretaries can be
a member of the legislative organ. However, a member of the legislative can join the executive
only after resigning his membership in the Legislature. Therefore, unlike the case in
parliamentary forms of government, the relationship of the legislative and executive in
presidential form of government is so loose and there is no fusion of power between the
executive and Legislatures. It is therefore believed that the Congressional Oversight in
presidential system seems more effective because of loose party discipline and executive-
legislative relation. Presidential systems, on the contrary, are less disciplined and legislators are
free to vote their conscious with fewer repercussions from their party.”’ In addition, in
presidential system, the executive branch, headed by the president, is distinct from other
branches of the government which are all independent from one another.?® This separation of
power serves to check and balance the powers of the three branches of government effectively. °

Parliamentary forms of governments are the system of constitutional democracy where the
executive organ of government emerges from and responsible to legislature authority.®® This

2 Oppienheim L, International Law, A Treaties,(1905),p.403

* Ibid

% 26 George B.Gallovlary, The Legislative Process in Congress,(1961),p.25

% 1bid

%" 1bid

%8 Beroharps Sehwartz, American Constitutional Law(1955),p.15

% M.J.C Vile, Constitutionalism and Separation of Powers (1967). P.19

% J.A.G. Griffitti, et al., Parliament: Function, Practice and Procedure( 1989), p.15
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means, the chief executive is not chosen by the people but by the Legislature. Typically, the
majority party in the parliament chooses the chief executive, the Prime Minister.** The fusion of
the legislative and executive branches in the parliamentary system tends to lead to more
discipline among political party members.*> Thus, party members in parliaments almost always
vote strictly along party lines. In both presidential and parliamentary systems, the chief executive
can be removed from office by the Legislature as impeachment and vote of no confidence.
Parliamentary systems use a "vote of no confidence' in some jurisdictions also called motion of
no confidence or vote of confidence, where a majority of parliament members vote to remove the
Prime Minister from office. In presidential systems, a similar process is used where legislators

vote to impeach the President from office.*®

Parliamentary forms of government first emerged in Great Britain, is to day practiced in most
Europe, the Caribbean, Canada, India, and many countries in Africa and Asia often former
British colonies.®* Parliamentary form of government is the form of Constitutional democracy in
which executive authority emerged from, and is responsible to the legislative authority.*®
Because, this system of government arises based upon the principle of parliamentary supremacy,
upon which English Constitutional law is based inconsistent with the separation of powers,
which is provided for in the American Constitutional system.*® Therefore, parliament, especially
the lower House, controls the executive. It seems therefore, in the parliamentary form of
government, there is a tight legislative-executive relation. The later depends on the former for its

legitimacy of its power and authority.

% Ibid

% ibid

¥ Many people mistakenly associate a vote of no confidence with the term impeachment. The later word implies
that a crime has been committed by government officials. Impeachment is a rare political process. Other political
leaders in America from the Attorney General to local sheriff may receive a vote of no confidence. Impeachment is
common in British and even in United States of America. It is a formal process in which the official is accused of
unlawful activities and the outcome of which, depending on the country can lead to removal of that official from
office or other punishment.

). A.G. Griffith, et al., Parliament: Function, Practice and Procedure(1989),p.15

* ibid

% Berohrps Sehwartz, American Constitutional Law(1955),p.15
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Authority of the government officials operates in the parameters of legitimacy. Crucially
authority and legitimacy, both terms imply a limiting of power and one of the concerns of many
political philosophers and others is how to channel or limit the use of power and above all, how
to prevent its abuse. For instance, Contract Theorists, such as Thomas Hobbes (1588-1679) and
John Locke (1632-1704) argued that power was exercised in return for providing protection,
whereas Hobbes argues that this was only to avoid anarchy and chaos. Parliamentary government
represents one solution to this problem.®’ In essence, parliamentary government seeks to limit
and control the exercise of power by making those who hold power directly and constitutionally
responsible to the Legislature.®® More precisely, parliamentary government is form of
government which the executive is drawn from and constitutionally responsible to the
legislature. It rests on two pillars or devises. Firstly, the executive (or government) derives its
authority or right to govern from initially securing and subsequently retaining the support or the
confidence of a majority of the member of the Legislature. Secondly, members of the
governments are accountable to the Legislature for the exercise of the authority conferred up on
them.* In principle therefore, the Legislature may change the government in whole or in part by
withholding or threatening to withhold its support and it may similarly reject or modify
government policy.*®Power is therefore limited by making those who exercise it dependent upon
and answerable to those from whom they derive their power. This arrangement is commonly
called a fusion of powers, because, on the one hand, members of the executives are also the
member of the Legislatures and, on the other hand, the executive exercises its power to make
laws through the Legislature (through delegation of power). In short, parliamentary government

does not mean government by parliament but government through parliament.**

Government in parliamentary system comes to existence through the general election, and the
party with the largest seats in the parliament forms the government, and the chief executive is

also appointed from the dominant or coalition of political parties in the parliament. The member

%" Michael Rush, Parliament Today, Manchester University Press,2005.page,2

% 1bid

% 1bid

“* 1bid

! Alpheus, Tadd, Parliamentary Government, its Origin, Development and Practical Operation(2™ ed)
vol.1.1989.p24
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of cabinets is chosen by their respective parties from the respective party groups who form the

coalition.*?

Generally, a form of governmental system under which a country operates fundamentally
influences the structure and tenor of legislative-executive relations. Each system assigns certain
fundamental privileges and responsibilities to the Legislature and executive. Legislators that
desire to have a greater impact on the policy process or enhance oversight of the executive can
work within these gray areas to enhance their influence. Therefore, parliamentary form of
government, which related to the principle of parliamentarianism, is one of the main
achievements of the development of modern democracy and constitutionalism. This principle
affirms that representative democracy is of crucial importance in the government of a modern
democratic state. The parliament not only represents the will of people in its legislation, but also

maintains a check on executive’s power through the instruments of parliamentary oversight.*

2.2. Legislative- Executive Relation in Parliamentary form of government
One of the important features of parliamentary system is a political party or coalition of parties,

as the case may be, which has the largest seat in the parliament will constitute a government.*
The leader of the party which has won the majority seat in the parliament will become a Prime
Minister and the latter would, then, form his/her cabinet by nominating either from among the
parliamentarians or from outsiders whom he believes are competent enough to discharge their
responsibilities.”> Therefore, there is a water-tight relationship between the legislative and
executive in parliamentary forms of government.*® Even more, there is a fusion of power and the

members of the executive are considered as the part and parcel of the legislative organ.*’

*2 Inter-Parliamentary Union, Parliaments of the World: A Comparative Reference Compendium (1986).p.806.

*% Vaidotas A. Vaicaitis, European Constitutionalism V. Reformed Constitution for Europe Vilnius University,
Faculty of Law, Department of Public Law, Vilnius, Lithuania.p.14

* Supra note 34 p.17

* Ibid

*®Charles Hankla, Legislative-Executive Relation and International Trade Policy Across National Study
International Studies Association Conference Departments of Political Science Emory university Atlanta Georgia
2000.P.11

“" Ibid
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Modern democracies are characterized by shared decision-making by the legislative and
executive branches especially in parliamentary form of government as the later depends on the
former for its legitimacy and existence.”®> A country’s Constitution formally structures this
interaction. Practically, precedent and habit then fill in the gaps to create the political system
under which a government operates on a daily basis.*® Because these circumstances differ
considerably in each country, democracies vary widely in how political power is shared and the
relative influence each branch of government has over policy formulation. Accepted practices in
one democracy may be unimaginable or even unconstitutional in another equally vibrant
democracy.®® The health of a democracy declines dramatically, however, when the executive
branch excessively dominates the Legislature. A government with a Legislature lacking the
capacity to effectively oversee the executive or influence policy and that exists solely to “rubber
stamp” executive’s decisions cannot be deemed democratic in the modern sense. This is very
common in most African countries, which have parliamentary government, where the democracy
is emerging and inexperienced parliament. In such countries the executive is dominant and the
Legislatures are there only to approve without any rigorous debate and criticism over the
proposed bills and policy. As a result, individual legislators are under significant pressure to vote
with their party leaders, who are usually the very individuals selected to constitute the

executive.”

Legislature is a fundamental component of democratic government.®* Indeed, the need for strong
Legislature is reflected in the very meaning of democracy, “rule by the people.” In order for the
people to rule, they require a mechanism to represent their wishes to make (or influence) policies
in their name and oversee the implementation of those policies. Legislature serves these critical

functions.® A Legislature “reflects in its ranks a broad spectrum of a country’s political

*8 Strengthen Legislative Capacity in Legislative-Executive Relation, National Democratic Institute for International
Affairs(NDI), Legislative Research Series, 2000, Washington p.5

“ Ibid

% Ibid p.4

*! Supra note 48.p.11

°2 See Dr. Anthony Tsekpo and Dr. Alan Hudson Parliamentary Strengthening and the Paris Principles Tanzania
Case Study. January,2009

> Ibid
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opinion,” and as such is the principal forum for debate on vital issues.>® It can serve as a
demonstration of pluralism, tolerance of diversity and dissent as well as a place for compromise

and consensus building.*®

Despite the need for strong Legislatures, many Legislatures are overwhelmingly dominated by
the executive branch. This problem is especially prevalent in emerging democracies. Though
democratic elections in these countries may result in multiparty Legislatures, they rarely yield
strong democratic institutions. Typically, this multiparty Legislatures lack the organization,
financial resources, equipments, experienced members and staffs to serve as a mature and
autonomous point of deliberation in the policy process.”*® In the course of a legacy of executive
branch dominance, legislators in these countries are frequently unable to envision, let alone
create, a level playing field in which the members of the Legislature fully participates in
lawmaking and checks executive power, controlling and oversight over the overall activities of
the executive organ.>’ Without this level of playing field, democratic countries may risk

reverting to exclusive rule by the executive which is resulted in executive dominance.

There are a number of reasons for ineffectiveness of parliaments in developing countries
especially in Africa.”® First, parliaments are in a weak position in many political systems, where
they are marginalized by the executive and constrained by a constitution which fails to provide
for parliamentary independence. Second, parliaments often lack institutional capacity and
resources and are dependent on the executive for access to resources. Third, parliaments are

often bypassed in the policy process, both by dominant executives and by bilateral and

> Parliamentary Scholar Philip Norton remarks, “Parliament is the essential link between citizen and government.”
“Strengthening Parliament” (London: Commission to Strengthen Parliament, 2000), p. 4. While acknowledging the
lawmaking and oversight functions of Legislatures, Secretary General of the Inter-Parliamentary Union Anders B.
Johnson notes, “The very essence of parliament is representation.” “Key- Note Address,” Second International
Conference on Legislative Strengthening, Wintergreen Resort, Virginia, 5 June 2000, p. 1.

* Ibid

% arry Diamond, Developing Democracy: Toward Consolidation (Baltimore: Johns Hopkins University Press,
1999), p. 98.

*" Ibid

% African Parliamentary Index (AP1) A Report for Seven African Countries . Canadian International Development

Agency. http://www.parlcent.org/en/WP-content/uploads/2011/0g/API-Af last accessed on September 25,2011
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multilateral donors that deal with executive rather than Parliament. Fourth, MPs often lack
knowledge, experience, skills and resources. And fifth, voters — as a result of social and cultural
norms — are often more concerned that their MPs provide them and their constituencies with
school and hospital fees, roads and electricity, than that they legislate, oversee and represent their
interests effectively in Parliament.>® Legislatures in parliamentary systems, therefore, usually
rely on the executive to provide them with information, weakening their ability to criticize the

actions of the government. *

Despite executive dominance in many countries, the relative balance of power between the
legislative and executive branches in a country can be changed. If new Legislatures are going to
play a central role in a nation’s governance, it is up to legislators themselves to build strong
legislative institutions by asserting themselves in the regular law-making and oversight
functions, or through specific structural changes via Constitutional amendment, legislation or
rules of procedures. The legislative-executive relation can be also expressed in terms of the
membership in parliament and cabinet membership. Governmental systems also differ on the
issue of simultaneous membership in both the cabinet and the Legislature, although this
difference is not strictly divided between presidential and parliamentary systems. In the
presidential systems of Brazil and the United States, legislators must resign their seat should they
wish to become part of the cabinet.®’ This is also the case in Norway, Belgium and the
Netherlands, in the systems that are described as parliamentary.®

Therefore, the legislative-executive relation affects the parliamentary oversight. In parliamentary
system of government, the executive organ is part and parcel of the Legislature body. The chief
executive (the head of government), is elected from among the member of the Legislatures. The

executive organ is not only chosen from the Legislature but also primarily from the majority

**Supra note 54.p.10

% Supra note 48

%1 This practice is also the norm in France

%2 |t has been argued that while this practice does lead to greater separation of powers, it also severs a potential link
between the two branches, a link that could be employed to improve legislative-executive relations. In contrast,
other parliamentary systems such as the United Kingdom, Ireland and Japan require cabinet ministers to be members
of the Legislature (or to become members within a certain time period). Inter-Parliamentary Union, Parliaments of
the World, vol. 11 (New York: Facts on File Publications, 1986), p. 1121.
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party in the parliament. This might hamper effective oversight as members of the Legislature
may be reluctant to call to account a government that is made up of leaders of their party. This is
further exacerbated by the electoral system of proportional representation because members of
parliament presently retain their seats through their membership of political parties. Members of
the majority party in particular may be unwilling to subject the government to rigorous scrutiny
for fear of being perceived as disloyal and even expulsion from the party and a consequent loss

of their parliamentary positions.

Even, a considerable portion of the frontline members of legislative branch become members of
cabinet and lead the executive branch.%® On the other hand, however, the executive’s role in the
formulation of bills that are passed into laws, and the articulation of governmental policies and
objects often result into clash of constituencies between the Legislature and the Executive. To
put in other words, additional institutional devices must therefore be put in place to keep a
watchful eye over the executive and hold them accountable for sins of omission and commission.
Moreover, the executive usually dominates the legislative outputs while the bureaucracy
dominates the legislative inputs by playing a determining role in preparing legislative bills in a
parliamentary form of government. This contention holds that the executive in fact is not in
control of all vital areas of public administration and therefore parliament must intervene and

step in where executives fear to tread.

2.3. The Role of the Parliament
Instead of the function of governing, which is the main function of the executive organ of

government, for which it is radically unfit, the proper office of representative assembly is to
watch and control the government, to throw the light of publicity on its acts, to compel a full
exposition and justification of all of them which anyone considers questionable and if the men
who compose the government abuse their trust, or fulfill it a manner which conflicts with the
deliberate sense of the nation, to expel them from office, and either expressly or virtually appoint
their successors.** On the other hand, the legislative branch of government undertakes several

pivotally important responsibilities in a given political system.

% Taibur Rahman, Parliamentary Control and Government Accountability in South Asia, a Comparative Analysis of
Bangladesh, India, and Sri lanka, Rout ledge Advances in South Asian Study. 2005, P.5
8 J.s Mill, Representative Government, London J.M Dent,1910.p.239
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In discussing the function of parliament it is as well to begin with what the parliament does not
do-it does not govern. That is why it is said that parliamentary government does not mean
government by parliament but government through parliament. However, parliament is multi-
functional institution. The parliament in general terms has the general function of
legitimizing(parliaments were a means of normally justifying the prevailing political reality and
the legitimacy of modern governments rests on parliament, from whom they derive their
authority), representative, financial, redressing grievances, legislative, which is the main function
of the parliament, recruitments of ministers, scrutinizing and informing, and judicial functions.®
But, on a more principled note, there is no disagreement that parliaments are expected to have

the powers and functions encompassing the following activities:

Law making;

Approval of taxation and expenditure, generally in the context of the national budget;
Oversight of executive action, policy and personnel;

Ratification of treaties and monitoring of treaty bodies;

Debating issues of national and international moments;

Educational and awareness creation function;

Hearing and redressing grievances; and

AN NNV N N N N

Approving (participating in) Constitutional changes.®®

Therefore, this condition confirms that the Legislature directly or indirectly involved in the
activities affects the life of the society in one way or another. Therefore, parliaments must
undertake these functions ‘effectively’ not only in the sense of the efficient organization of

business, but of doing so in a way that serves the needs of all sections of society.®’

% Michael Rush, Parliament and the Public, London, Longman, 2™edn.1986.p.25
% David Beetham, Parliament and Democracy in the 21%Century; A Guide to Good to Practice,Geneva:lPU,2006p.5
67 H
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2.3.1. Legislative function

Though not always true in many parliamentary forms government there is the concept of
parliamentary supremacy.®*The idea of parliamentary supremacy comes in to existence together
with the theories of Constitutionalism with its acknowledgements of the necessary power of the
government while placing conditions and limitations up on its exercise.®® This idea is directly
related to the idea of Constitutionalism which is government is subject to the law and exercise
the power in accordance to the laws and especially the Constitution and other laws enacted by
the Legislatures. This implies an absolute supremacy and predominance of the regular laws as
opposed to the influence of arbitrary power or even a wide discretion of the authority on the part
of the government. Therefore, parliamentary supremacy implies a legal sovereignty of
parliament which enables it to make the law. Even though the most striking attribution of
parliament is its legislative sovereignty, the Member of Parliament may also discuss the issues

like national concern, manner of general policy and criticize the conduct of minister.

Parliament is a Legislature or, more precisely, is a crucial part of the legislative machinery and
therefore of the legislative process. Legislation fell in to two categories private and public.
Private legislation applied to named persons or specified localities and was therefore of limited
application, whereas public legislation applied to everyone and to the country as a whole and
therefore had general application. As the level of governmental intervention grew, an additional
type of legislation was developed rules and regulation issued by those authority mainly ministers
under powers granted by an Act of parliament.”” On the other hand, in most parliamentary
system of government, the power to make laws vested on parliament. In some countries

Constitutional system, like in a Great Britain, the law making power of parliament implies,

% This is not always true of course, in British for instance, a British prime minister is a particularly powerful figure
within the context of UK Constitution. The absence of a written or codified Constitution and the supremacy of
parliament make a Prime Minister with majority support in the House of Commons more powerful within the
context of the British political system than is the president of the United States within the context of the American
political system. Of course, this is partly due to the fact that the United States is a federal system, so that some
matters are the responsibility of the states rather than the government in Washington.

% Colin Turpin, British Government and the Constitution of Texts, Cases and Materials, 4™ed,1999,p.26

" Michael Rush, Parliament Today, Manchester University Press,2005,p.63
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that parliament....has the right to make or unmake any law whatever, and further that no
person or body is recognized by the law of Britain as having a right to over ride or side the

legislation of the parliament.”

According to this principle, whatever form of law is legal and binding up on any person which is
found within Britain territory. Furthermore, it is said that the parliamentary supremacy in
England makes any statute enacted by the parliament to prevail over any other forms of law in
the country.” Notwithstanding the absolute terms in which parliamentary sovereignty is usually
expressed, there are certain legal restrictions on the parliament legal competences which limit
that sovereignty. The limitation on the power of the legislation of the parliament can be seen in
three ways.” The first limitation to the law making power of the parliament is a concept of the
proper sphere for law making.”* In this case, political theorist have suggested and draw up list of
subjects which are proper for a statute and another list which are proper for regulation which can

come in to force without direct action by parliament.”

Secondly, there is the limitation that arises when public opinion can express itself directly during
the legislation process. On the other hand, the parliament legislative monopoly also is restricted
when the task of law making enthused at least in part to the sovereign people on the principle of
direct or semi direct democracy.®This seems to suggest that overwhelming public opinion on the
enactment or otherwise of some proposed laws might be taken as cases which somewhat restrict
the seemingly unlimited power of the parliament to enact laws of its wish. Thirdly, there is the
state of emergency which is recognized in growing number of centuries. For this reason, the
recent historical experience has shown that the ordinary processes maybe in adequate in time of
crises when it is most necessary for the machinery of government to work.”’To deal with these
circumstances certain procedures have been developed which have the effect of relieving

™ Ibid , at p.22

21d p.25

™ Michel Amell, Parliament, a Comparative study on the Structure and Functioning of Representative Institutions
in Fifty-Fife countries, 1966.p.133
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parliament of its legislative power and of placing it in the heads of an authority which can take

decisions at the necessary speed.

2.3.2. Overseeing and Informing Function

Parliamentary oversight broadly involves monitoring of the Executive’s actions by the
representatives of the citizens.” Effective Parliamentary oversight is one of the tools used by the
Legislature to maintain a balance of power among the three arms of Government and to assert
the interests of ordinary citizens particularly against the decisions of the Executive. ” To put in
other ways, the legislative oversight is a prerogative to scrutinize government actions. However,
nowadays, lawmakers do not seem to attach the same importance to this activity seeing it as a
secondary function. Legislatures are considered paramount for the success of democracy. As the
mouthpiece of the people, the legislature must ensure that the executive and its departments
properly address societal problems and issues.®® On the other hand, the elected assembly does not
directly implement policies, spend finances, or engage in the day-to-day administration of the

nation concerned.

A distinctive feature of liberal democracies is the fact that the State organs must check and
control each other and that the exercise of political power should be guided by the principle of
publicity and transparency.®! It is sought to ensure that citizens could be able to monitor the
behavior of its representatives and they could exercise mutual control over their acts and
omissions. Beside the attributes of stability and representativeness is the control and
accountability of political representatives by who is represented as the fundamental pillar of a
democratic regime.

The parliament whether parliamentarian, presidential and the hybrid system of government,

involved in scrutinizing of the function and activities of the executive organ of government. The

"8 African Parliamentary Index (API) A Report for Seven African Countries . Canadian International Development
Agency. http://www.parlcent.org/en/WP-content/uploads/2011/0g/API-Af P.18 last accessed on September 25,2011
" Ibid

8 Esau, M.V. (2005). “Parliamentary Oversight and Trust Relations,” in Bak, N. & Askvik, S. (eds). Trust in Public

Institutions in South Africa. Ashgate Publishing Company:England.p.4
8 Marta Mendes da Rocha Juliana Jardim Melissa Caldeira Oversight Committees in Brazilian State Legislatures:
Minas Gerais State Legislature on the period between 2003 and 2008.P.1

23


http://www.parlcent.org/en/WP-content/uploads/2011/og/API-Af

scrutinizing and informing function consists, on the one hand, of seeking to render the executive
accountable by examining government policy and administration and, on the other, of providing
the public with information about what the government is doing and why. Parliament exercises
its overseeing and informing function through most of its other functions by representing the
interest and opinion of constituents and the nation as a whole, by seeking to exert financial

accountability, by the redressing of the grievances, settings and procedures.

In UK for instance, both Houses have at their disposal a range of procedures for scrutinizing the
executive, including a variety of debate-some directed at specific type of business, such as bills
and financial matters, others to discuss policy proposal or matters the opposition wish debated,
the seeking of parliamentary questions for oral answers in the chamber or written and printed
answer.®*Member of either House may table bills and motions for debate. Committees deal with
much of the detailed consideration of legislation, both primary and secondary, and also conduct
investigation in the government policy and its administration, usually by taking oral and written
evidence from ministers, civil servants, pressure groups and experts in the field concerned.® The
effective of parliamentary control and scrutiny of government depends much less on the formal
powers of parliament than on the recognition by governments of the authority of government. In
the view of some parliamentarians, successive governments have failed in these respects in their
Constitutional duty to parliament.®* The scrutiny function of the parliament also extends to the
financial scrutiny. On the other hand, the real power to have in parliament is control over
money.®> The parliament exercises formal financial control over the expenditure of public
money. The formal requirement that expenditure must be authorized by parliament opens up the
possibility of an exercise of some control or influence by the parliament over the government’s
spending policy. In most jurisdictions, the financial scrutiny is conducted by the public Account
Committees on behalf of the parliament, as the government expenditure is approved annually by

the government.

% Richared pelizze,et al.(eds) Parliamentary Oversight for Government Accountability (World Bank Institute:
Washington D.C,2006),p.16
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The principle of the government, collective accountability and ministers individually being
responsible to the Legislature is one of the defining characteristics of the parliamentary
government. This scrutiny role of the Legislature is that of the government policy and its
implementation. Whether a particular piece of legislation is likely to achieve its policy objective
is a legitimate part of scrutiny role. Parliament therefore developed a variety of mechanisms in
seeking to fulfill its scrutiny role- debate, committee, questions to ministers, and the tabling of
motions. There is however, one area of scrutiny that straddles the legislative and non-legislative
aspect of scrutiny-financial scrutiny. Parliament, more particularly the House of Commons of
UK®®, is required to give annual approval to the government’s proposals for taxation and
expenditure and those ultimately take the form of bills, but other aspects of financial scrutiny lie

outside the legislative process.

2.3.3. Other Functions
As it has been discussed in previous section, the parliament or the Legislature is involved in

many activities other than legislation and oversight function. Now a days, in multiparty
democracy, the parliaments began to assume more seriously the six generic roles of political
governance: legislation, where proposals and programs emanate, in the main, from the political
executive, representation by providing the link between government and people, scrutiny of the
executive to ensure that government is accountable, including the power to remove it, political
recruitment of a pool of talent, some of which is expected to find its way to leading political and
decision-making positions, legitimacy through representative legislation, debating public affairs
and government performance openly, and conflict management.® Thus, what we can understand
from the list of functions of the parliament listed above is, the Legislatures functions is multi

faced function.

The first criterion of a democratic parliament is that it should be representative of the people. In
the first instance this means that parliament should reflect the popular will as expressed in the

choices electors make for their representatives and for the political parties in whose name they

8 Michael Rush, Parliament Today, Manchester University Press, 2005 p.
8 M.A. Mahammed Salih, African Parliament between Governance and Government. (ed,) Palgrave
Macmillan,2005.p.13

25



stand.?® A parliament that is significantly unrepresentative in this respect, whether through
deficiencies in electoral procedure or the electoral system, will to that extent forfeit legitimacy,
and be less able to reflect public opinion on the important issues of the day. A democratic
parliament should also reflect the social diversity of the population in terms of gender, language,
religion, ethnicity, or other politically significant characteristics.?® A parliament which is
unrepresentative in this second sense will leave some social groups and communities feeling
disadvantaged in the political process or even excluded altogether, with consequences for the
quality of public life or the stability of the political system and society in general. Parliament’s
role and ultimate outcome is to represent the people and ensure government by the people under
the Constitution.*® The essential common feature of Legislatures of modern democracies is their

representation of the popular will in the most proximate way that is possible.

This objective for a democratic parliament of being representative in these different senses is
achieved partly through the composition of parliament, which is the result of the election
process; partly through fair and inclusive parliamentary procedures, which provide an
opportunity for all members to express their views, to take part in the work of parliament on an
equal footing with others, and to develop their parliamentary careers. While the composition of
parliament looks at first sight to be the result of a pre-parliamentary process, parliaments are
nevertheless capable of influencing their own composition indirectly, through their legislative
power to set the rules under which elections take place. As to fair and inclusive procedures, these

are clearly under a parliament’s own direct control.

Legislatures were engaged in implicit and at times explicit critical interventions denouncing
government as incapable of responding adequately to social problems such as conflict. In some
countries, parliamentarians took up the role of conflict management, or assumed the role of
personal representation of aggrieved citizens to the executive branch or local government

functionaries. For example, bargaining in ethnically divided societies is an obvious instrument

# Core Objectives Roles and Business of Parliament www.parliament.gov.zo/content/ii-corepdf last visit on
September 5,2011

% Ibid

% |bid
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parliamentarians use for conflict management such as the positive involvement.”* On the other
hand, apart from its traditional role of making and unmaking or amending laws, the Legislature
is involved in some jurisdiction, in the judicial function. The purpose is so doing is to take step
against politicians who in carrying out their duties have in some way traversed the public
interest.%” This judicial power of the parliament is directed against the member of the executive.”
There are different procedures that the parliament uses in order to bring and arraign the member
of the executive to justice because of the fault they have committed and abuse their power. In
Belgium for instance, it is the parliament that brought the accused person before the court,
recognizing the judicial power of the courts.’* The Belgium Constitution provide that the House
of representative has the right to bring charge to ministers, and bring them before the court of
appeal which is setting in joint has the sole right to judge them. The Constitution of Netherlands
has empowered the upper House to bring the ministers who have violated the law before the
Supreme Court.*® The arraigning of the member of ministers before the court, especially the
Supreme Court, in many jurisdictions is decided by the joint decision of the upper and lower
House. The other important function of the parliament is the redress of grievances function. In
Great Britain for instance, the demand for the redressing of the grievances was limited only

taking the form of demands for the redress by the monarch of particular and limited grievances.*

The other function of the parliament is the approval of the budget proposal and it is also involved
in the appointments of the head of government and the head of state and the approval of the
member of executive council (the cabinets). In parliamentary form of government, the lower
House selects and approves the appointments of the head of the government and with the joint
session of the upper House approves the appointment of the head of the state as it is the case of

Ethiopia.

°! Supra note 86

% Michel Amell, Parliament, A Comparative Study on the Structure and Functioning of Representative Institutions
in Fifty-Five Countries, 1966,p.133

%1d .p.134

% J.A.G Vile, Constitutionalism and Separation of power(1967), p.316

* 1bid

% Beroharps Sehwartz, American Constitutional Law(1955).p.62
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2.4. Accountability and Parliamentary Oversight
Although the ‘Westminster model’ tends to be viewed as the archetype, there is no single model

of accountable government or indeed method of calculating the precise extent of the
..accountability of the executive to the legislature.”” Accountability is dynamic, circumstantial
and involves adaptation to changes in the environment in which it operates. There is, however,
broad consensus that accountable government involves two primary components. These are
answerability and the requirement on governments to inform, explain and justify and
enforceability or the capacity of the accounting agency (parliament) to impose sanctions. Re-
stated, ‘parliament should provide a permanent monitor of the work of the government, regularly

.. . . . . . 98
call ministers to explain their actions and, where necessary, seek remedial action’.

Therefore, the effectiveness of parliamentary scrutiny, whether legislative or non-legislative,
depends ultimately on the relationship between parliament and the government. This relationship
depends on the Constitutional responsibility of the government to parliament in parliamentary
system.*® No one disputes that government (ministers) are constitutionally responsible to the
parliament. In the history of parliament, ministers were responsible not to the parliament but to
the king and, it is the recent development in democracy that the ministers and their council is
responsible to the parliament especially in the parliamentary forms of government and the

parliament sought to exercise control over ministers.'®

One of the principal functions of a
legislative assembly is to ensure that the holders of the executive power are accountable, that is,
that they are required to explain to the Legislature and the public what they are doing with the
power entrusted to them. This requirement is an essential safeguard against mistake and mal

administration in government. Mistakes are not only possible but likely, will resist the

% David Alter, From Parliamentary Control to Accountable Government? The Role of Public Committee Hearings
in the Swedish Riksdag Oxford Journal of Social Science vol.61 Issue 1.p.122-143

% G. Power and A. Brazier, ‘Making Government Accountable’, Parliamentary Affairs, 54(3), 2001, p. 554

% See Michael Rush,.p.268

1% Ipid
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temptation to use the power of the state for improper purposes.’®* So the holders of the executive

power must be subjected to scrutiny and exposure to ensure that the power is properly employed.

Accountability means being able to provide an explanation or justification, and accept
responsibility, for events or transactions and for one's own actions in relation to these events or
transactions. Accountability plays a particularly important role in the public sector. It is about
giving an answer for the way in which one has spent money, exercised power and control, and
used discretions vested by law in the public interest. It is fundamental to our system of
government that those to whom such powers and responsibilities are given are required to
exercise them in the public interest fairly, and according to law.*®* Ensuring accountability is one
of the core justifications for the parliamentary oversight. The rise to prominence of
accountability is tied in with the discussion about the need to promote ‘good governance’, a term

used as shorthand for the argument that governments should observe the following principles:
sopenness and transparency

sthere should be appropriate mechanisms of accountability, whether political, legal,

Public, or auditing;

sthere should be in place appropriate provisions to maximize the effectiveness of “government;

and

public participation is to be encouraged.103

For public administration, accountability is about the securing and maintenance of integrity in
government, as part of good governance. For the specific purposes of this paper, parliamentary
accountability addresses the concern that governments and their agencies should fulfill their

101 http://www.aph.gov.au/../access/acess.htm. Strengthening Parliamentary Institution, The Senate, Accountability,

and Government Control. Paper for Australian Research Council Project, Australian National University
Parliamentary Studies Center. Last accessed on September 5,2011

102 hitp://www.records.nsw.gov.au/recordkeeping/why manage records 4406.asp and

http://www.audit.nsw.gov.au/publications/reports/performance/1998/srdassist/account.htm last accessed on
September 5 2011
193D Qliver, Constitutional Reform in the UK, Oxford University Press 2003, p 47.
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responsibilities and, where problems occur or complaints arise, there should be mechanisms

available to hold them to account for their actions or omissions.

The concept of parliamentary accountability is based on the premise that parliament, as the
highest representative organ of government, has the duty to check on the activities of the
executive through a number of measures. The mechanisms employed to achieve that has in
modern literature been referred to as parliamentary accountability. Also tied to this is the
institutional accountability of members of parliament, collectively and individually. Thus
champions of accountability must first be accountable to themselves. A number of parliaments
develop code of ethics for both MPs and staff to help guide them to maintain ethical and

accountable behavior.

Accountability is the hallmark of modern democratic governance. Accountability is at the heart
of good governance and has to do with holding governments responsible for their actions.
Democracy remains clichéd if those in power cannot be held accountable in public for their acts
or omissions, for their decisions, their expenditure or policies. Historically, the concept of
accountability was closely linked to accounting in the financial sense. It has however moved far
beyond its origins and has become a symbol of good governance both in the public and private
sectors especially duty to report and justify their action to the highest representative body of
government (parliament). Accountability refers to institutionalized practices of giving account of
how legally assigned responsibilities are carried out.

The functions of accountability include the following:

*To enhance the integrity of public governance in order to safeguard government against

corruption, nepotism, abuse of power and other forms of inappropriate behavior.
*As an institutional arrangement, to effect democratic control.
*To improve performance, that will foster institutional learning and service delivery.

*In regard to transparency, responsiveness and answerability, to assure public confidence in
government and bridge the gap between the governed and the government and ensure public

confidence in government.
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*To enable the public to judge the performance of the government by the government giving

account in public.!%

Generally, the above listed functions of the accountability shows that the core role of the
accountability is in respect of holding the executive organ accountable and influencing them to
justify and explain their action for the legitimacy of their action. To put in the other words, the
justification behind the need to hold the government officials accountable is to ensure that they
discharge their responsibility within the limits of their power and without violating the

Constitutional rights of the people.

Accountability entails responsibility. This means ministers are collectively and individually
responsible to the parliament for their action. Individual ministerial responsibility means that
ministers are responsible to the parliament in that they may be called upon to explain and justify
any aspects of departmental activities of any kinds or operation and for any kinds of activities by
and within the departmental agencies that particular ministers assigned for. On the other hand,
individual ministerial responsibility means, that particular minister is responsible personally in
the sense of being blamed, for any errors in policy formulation or its implementations that may
occur. In most cases, this ministerial responsibility operates routinely and reasonably effectively
in that ministers answer the parliamentary questions participate in legislative and non-legislative

debates, appear before select committees.

On the other hand, in principle of accountability, there is the concept of collective ministerial
responsibility. Once something has become the government policy, it binds all ministers, and the
council of ministers is responsible to the parliament. This responsibility entails some kinds of
consequences. In most jurisdiction vote of no confidence would be taken to the ministers
including the chief executives in case he/she lost the majority support in parliament. Different

countries employ different procedures and mechanisms in effecting the vote of no confidence.

2.5. Parliamentary Oversight vis-a-vis Constitutionalism
The conceptualization and definition of what exactly constitutes constitutionalism, has generated

a lot of debate worldwide. For many scholars, politicians and activists, the notion of

194 Taibur Rahman, Parliamentary Control and Government Accountability in South Asia. A comparative Analysis

of Bangladish, India and Srilanka.p. 8
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constitutionalism is one that produces numerous and often times conflicting responses. For
some, especially the more positivist or legally minded, constitutionalism simply represents a
concern with the instrumentalities of governance. These range from the constitution itself and
other legally constructed documents that have been created to support it, the structures and
institutions that are established under their framework. Others adopt a more nuanced and
embracing view, considering constitutionalism within the much broader context of the social,
economic, political, gender and cultural milieu wherein those instrumentalities operate. A nicely
worded or eloquently phrased document means nothing if the context in which it is supposed to
operate is harsh and hostile a context in which you may have a “Constitution without

#1051t s thus clear that African countries like Nigeria, with written

constitutionalism.
Constitutions may not necessarily practice constitutionalism. However, constitutionalism has
been acknowledged to be the antithesis of non-institutionalized government, where the state is a

government of men and not of laws.*®

The concept of Constitutionalism become very broader than it was in modern Constitutional
jurisprudence. For instance, De Smith understands the concept of Constitutionalism in its broader

Sense as:

~ ...Constitutionalism is practiced in a country where the government is genuinely
accountable to an entity or organ distinct from itself; where elections are freely held on a
wide franchise at frequent intervals; where political groups are free to organize and to
campaign in between as well as immediately before elections with a view to presenting
themselves as an alternative government; and where there are effective legal guarantees of
basic civil liberties enforced by an independent judiciary: and I am not easily persuaded to

identify Constitutionalism in a country where any of these conditions is lacking.’ 107

195 3 Oloka-Onyango (ed), Constitutionalism in Africa Creating Opportunities, Facing Challenges, (Kampala,
Fountain Publishers) 2001pp 2 — 3cited in Oyewo constitutionalism and oversight function of the legislature in
Nigeria paper presented at African Network of Constitutional Law conference on Fostering Constitutionalism in
Africa. Nairobi April 2007

196 jackson and Rosenberg, Personal Rule in Africa, [1982], Preface, p .X

% De Smith, SA —Constitutionalism in the Commonwealth Today (1962) .p.4 Malaya Law Review 1.
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Accordingly, the broader concept of Constitutionalism includes among other things the ethics of

being complying with the Constitutional norms.

Besides, Constitutionalism would entail a culture of respecting a country‘s Constitutional
normative and institutional frameworks. In this light, Constitutionalism encompasses both
Constitutional and political ethos. Constitutionalism goes beyond the mere existence of a
Constitution and governance according to a Constitution. ®® It is premised on the assumption that
the Constitution is a social contract between people and their leaders; defining democratic
governance, guarantees individual rights, and empowers the citizenry to use it as a living
document that reflects their needs and aspirations in furtherance of their day- to- day life
struggles.® On the other hand, the implication of constitutionalism is that in exercising its
powers the government should be limited by law. Its authority over the people is dependent on
its observance of the limitations under the law. Those limitations are usually enshrined in the

constitution.

The idea of constitutionalism involves the proposition that the exercise of governmental power
shall be bounded by rules prescribing the procedure according to which legislative and executive
acts are to be performed and delimiting their permissible content where Constitutionalism
becomes a living reality to the extent that these rules curb the arbitrariness of discretion and are
in fact observed by the wielders of political power, and to the extent that within the forbidden
zones upon which authority may not trespass there is significant room for the enjoyment of

individual liberty.**°

Constitutionalism implies that political process, with or without a written Constitution, is more
or less oriented to public rules and institutions intended to define and contain the exercise of
political authority. The Constitutional regimes necessarily foster a common appreciation of,
orientation to, legal rules and the general principles that underlay them. Constitutionalism hence,

means, little more (nor less) than the limited states, one in which the political power is

1% See Maina, W —Constitutionalism and Democracyl in K. Kibwana et al (eds) (1996) In Search of Freedom and
Prosperity: Constitutional Reform in East Africa Nairobi: Claripress p.1-6.

199 Reflection paper by Dr. Kithure Kindiki, on the State of Constitutionalism in East Africa for the year 2005: The
Role of East African Community, University of Nairobi, Kenya at page 5.

19 De Smith S. A., TheNewCommonwealth and itsConstitutions, London, Stevens, 1964, p. 106.
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surrounded by knowledgeable laws whose acceptance transforms power in to legally specified

legitimate authority.™*

The concepts of constitutionalism also related to good governance. By governance is meant the
exercise of political power to manage nation’s affairs . . . appropriate economic policies must go
hand in hand with good governance, a public service that is efficient, a judicial system that is

2

reliable and an administration that is accountable to the public.*** Constitutional rules and

principles occupy the center stage in the concept of constitutionalism.

The first principle of constitution is popular Sovereignty. According to this principle all of the
power lies in the hands of people who are sovereign. Government can only govern if it is given
permission by those who are governed. The overall meaning of popular sovereignty is that the
National Government draws its power from the people and that the people have given their
government the power that it has threw the constitution and the government abuses the power

that they have been given by the people have the right to overthrow their government and change
it.113

The second popular principle of constitution is limited government. This means that the
government may only do things that people give them the power to do. The government must
follow all constitutional laws and principles for it to be able to have control over the people and
to make decisions. Separation of power between the three organ of government, legislative,
executive and judiciary is also another constitutional principal. Judicial review and the principle
of check and balance are also indispensable constitutional principle. The government is
organized around three separate branches. Though constitution of many jurisdiction says that
these three powers must be separated they are still connected and are not completely independent
of each other through the principle of check and balance. This means that each branch is subject

1 Douglas Greenberg, Stanley N. Kart, Constitutionalism and Democracy New York Oxford University
Press,1993.p.139

112 World Bank, Sub-SaharanAfrica: From Crisis to Sustainable Growth,Washington,DC,World Bank 1989, pp. 60
and xii. See also Peter Slinn, ‘Constitutional Orders and Sustainable Development: The Southern African
Experience and Prospects’, in Ginther, Denters and De Waart Sustainable Development, p. 165.

113 Constitutional Principles Available at www.associatedcontent.com/article/843863/the-6-basicprinciple last

accessed on September 15,2011
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to a number of constitutional restraints or checks by the other branches. This means that each

branch has certain powers with which it can check the operations of the other two. ***

Overseeing executive organ by the legislature directly associated with the above stated
constitutional principles. In the first place, the oversight function of the legislature is justified by
the principle of popular sovereign. This principle dictates that the power of government is
legitimized by the people who confer this power on the government. The people control the
government through electorate representative, parliament. The principle of separation of power
and check and balance also justifies parliamentary oversight of executive organ. Thus,
overseeing executive organ, checking limitation of their power, and overseeing the overall
activities and actions of executive organ is decisive in ensuring constitutionalism. The overall
objectives of oversight are among other things, ensuring the carrying out by government organs
of tasks according to law, bringing about democracy and good governance, and ensuring respect
for fundamental rights and freedom of citizens. Therefore, these and other oversight activities
depicted above are directly related to the act of ensuring the implementation of constitutional
rules and principles stated hereinabove which occupies the center stage in the idea of

constitutionalism.

1% ibid
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CHAPTER THREE

Parliamentary Oversight

3.1. Parliamentary oversight: Definition

Parliamentary oversight refers to the Legislature’s review and evaluation of selected activities of
executive branch of government.*® To put in other ways, oversight is about keeping an eye on
the activities of the executive and holding the executive to account on behalf of the country’s
citizens.® The legislative branch Conducts oversight activities because it not only enacts new
programs for the state, but also has a duty to ensure that existing programs are implemented and
administered efficiently, effectively, and in a manner consistent with legislative intent.**’ In the
USA, for instance, parliamentary oversight is called Congressional Oversight which refers to the
review, monitoring, and supervision of federal agencies, programs, activities, and policy

118

implementation.” While oversight is the specific focus of some legislative activities, it is an

integral part of the legislative process that is often difficult to separate from the lawmaking
process.™® Oversight is mostly conducted by special oversight committees and can also be part

of the hearings and work of standing committees.

In most jurisdictions, the country’s Constitution directly or indirectly provides the provisions
which empower the Legislatures to take the mandate of controlling or overseeing the executive

organ.

115 Ohio, Legislative Commission, P.75

116 pr. Anthony Tsekpo and Dr. Alan Hudson, Parliamentary Strengthening and the Paris Principles, Tanzania Case
January 2009 study, Overseas Development Institute, UK.P.10

"National Democratic Institute, in the paper titled “Strengthening Legislative Capacity in Legislative-Executive
Relations”, defines parliamentary oversight as, “the obvious follow-on activity linked to lawmaking. After
participating in law-making, the legislature’s main role is to see whether laws are effectively implemented and
whether, in fact, they address and correct the problems as intended by their drafters”. This definition captures the
role that parliaments play in overseeing government policies and activities after they have been enacted but it

overlooks that parliaments may be engaged in oversight activities well before a policy is enacted.

1185612 G.Thomson(ed) Congress of United States, Committees, Rules and Procedures, Nova Science Publisher Inc.,
Newyork, 2009.p.735
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In the South African context, oversight is a constitutionally mandated function of legislative
organ of state to scrutinize and oversee executive action and any organ of state.'?® It follows that
oversight entails the informal and formal, watchful, strategic and structured scrutiny exercised by
legislatures in respect of the implementation of laws, the application of the budget, and the strict
observance of statutes and the Constitution.”* In addition, and most importantly, it entails
overseeing the effective management of government departments by individual members of
Cabinet in pursuit of improved service delivery for the achievement of a better quality of life for
all citizens.”” The National Assembly (NA) is mandated to provide for mechanism of ensuring
that all executive organ of state in national sphere of government are accountable to it, and to
maintain oversight of the exercise of national exercise authority, including the implementation of
legislation, and any organ of state.'® Thus, the general mandate of the South African (NA) is to
hold organ of the state in the national sphere accountable, and exercise general oversight over

national executive authority and organ of state.

Although the US Constitution grants no formal, express authority to oversee or investigate the
executive or program administration, oversight is implied in Congress's impressive array of
enumerated powers.’** Moreover, the "necessary and proper” clause of the Constitution also
allows Congress to enact laws that mandate oversight by its committees, grant relevant authority
to itself and its support agencies, and impose specific obligations on the executive to report to or

consult with Congress, and even seek its approval for specific acti