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Abstract

Phis study tx abowt the human rights protection of nationals living abroad. Nationals of a state face
humsan right violations in particular il treatment, illegal detention, enslavement, incarceration to the
extent they are being murdered in a foreign state Their presence to that foreign country might be
legad or dllegal But in whatever comdition they are in and even States have internationally proven
cight to protect their boundaries they have the obligation to respect the Universal Declaration of
Human rights That s mot to vielate the fundamental human rights based on citizenship. Many legal
ned mon degal measwres may be taken to protect a citizen from a violation of international law abroad
el i stwdy focwrer on diplomatic protection. Consular assistance and individual human right
viodation redress mechaniams The purpase of the study is 1o better understand how international
Pssmcan righis law  imternational diplomatic protection law and domestic laws of Ethiopia implemented
fo peotect Eihiopian nationals living abroad Apart from the legal framework the research examines
the pramtice by interviewing the stakeholders in relation with Ethiopian nationals living abroad
capesially migrant workers to the Gulf Sustes States takes the infuries of their nationals as their own
and claim redress from the wrongful Niate in diplomatic protection However Ethiopia never take a
vimgle matiomal v case to Intermational Court of Justice raising diplomatic protection. Overall, the
conclusion of the atwdy shows that the Ethiopian government has some efforts in the regulation of
Faboriar migersation 1o the Gudf States and extablish legislative and institutional frameworks to that effect.
Iowar however. revealed that the legal amd policy frame works were incomprehensive and
insnflicient It wan alvo fownd that the government preventive interventions were inadequate to avert
prociices and paps that give rise o human rights violations and abuses of Ethiopian nationals living
abwoad



INTRODUCTION

Sates are required o treat the national of another state in respect of the minimum human rights
standard stated under intemational law ' Host states are responsible if they fail to observe their
responaibihity and a national state could claim for intentional wrong done on its national in addition to
the human nght redress mechanisms laid for the individual * The law on diplomatic protection and its
development also reflects the structural change of international law itself and how it has moved from a
fegal order stnctly based on state to state relation towards a legal order that lay more emphasis on the
protection of the individual ' The protection of nationals abroad, or ‘protection’ in this thesis, refers to
A range of legal and non-legal actions by State on behalf of a national abroad in anticipation of or
Woresponse Woos breach of international laws. The practice of diplomatic protection is a request of
State responsibility, and therefore remedial in character It is rare, except in legal cases, for a State to

declare that it 1 adopting 11s national s injury as its own

Ihe thesis, examine the protection of nationals abroad by the national state and the international and
domestic legal basis 1o claim protection and compensation to the wrongful act done to the aliens by the
Post state 11 also engages on analyzing what international law put forward to legally justify that
protection of nationals by the national state are possible and the host states are under obligation to be
held responuible for the wrongful act they have done to the aliens. In addition how the national state
could claim for reparation from the host state for the vulnerable national. The examination basis on
international law and domestic laws related to protection of nationals abroad and international human
rght laws The focus of the thesis is the protection of nationals living abroad in particular the thesis
cramines Articles on Diplomatic protection, State responsibility, The Vienna conventions on Consular
assistance and diplomatic protection, Migrant workers convention and other international human right

laws internationally and domestically the Constitution of  the Federal Democratic Republic of

Porshard F&wand M The Diplomnatc Protection of Citizens Abwoad, or, the Law of International Claims. New York:
ek Law 1918
T Dva® srtacle on [vplomsatic prosection J006. Art 2
Vermeer Kamrih. Ansemarscke The Prosecton of Individuals by Means of Diplomatic Protection: Diplomatic Protection
w3 Homan Rights Instrament (PRD dise, Lesden University, 2007)



Fthiopia, Foreign service proclamation, Oversea employment proclamation and the institutional frame
work i the protection of Ethiopuan nationals living abroad. The research also discusses on how claims
for reparation are requested to the international court of justice and the efforts made by Ethiopia for

such a claim if any

Phis research aims at examining international and domestic laws of protection of nationals abroad and
how 1t s practiced. The rescarch is classified into five chapters. Chapter one is introduction and
background. The second chapter deals with the basic concepts of protection of nationals in general and
who are protected in particular The chapter also shows the rationale for exercising diplomatic and
peacatul methods of protection of nationals’ abroad and its relevance as a tool for protection of human
nghts The mtemational human night laws and who is responsible for the protection of nationals with
focus on the migrant workers and the abuses they face in particular in the Gulf States are dealt in the

third chapter of the rescarch

Chapter Towr is about protection of Fthiopian nationals abroad. As such it first deals with the legal and
nstitutional framework that governs protection of Ethiopian nationals residing abroad. This chapter
alse lays out the challenges of the practical aspect in terms of involvement of Ethiopian government
and the respective responsible organ of the government in the commencement, during the protection
process and &t recognition and enforcement of laws of protection of nationals. The last chapter, chapter

five closes the theus with conglusion and recommendations



CHAPTER ONE

1.1 Background

Among the mechanism for the protection of one’s nationals abroad, using international
human right laws, consular protection and diplomatic protection will be discussed in this
thesis International human right laws are recent development in protection of nationals
abeoad In gencral international human right law is founded on the premise that all persons by
viftue of their essential humanity, should enjoy all human rights without discrimination
whether they are citizen of one's state or not' Therefore, international human rights law
fequites the equal treatment of all human beings. All states that ratity the human rights
comventions should respect the international human right standards and treat all human beings
equally without any discrimination on the basis of their nationality. However, if states act
against intornational human rights norm the aliens have the right to use the international

human rights protection regime to get redress under international law,

Ihe other mechanism for protection of nationals abroad is consular protection. States send
their missions 1o other states for diplomatic relation and consular protection. The missions or
diplomats peovide help 1o the citizens of the sending states who are living in the host state or
traveling across and are in nood of assistance such as in case of arbitrary detention, or any
Pman right abuses These missions provide assistance in accordance with the legal system of
the host state They act in the name of on behall of the individual or the citizen.

Diphomatic protection s the procedure by which a state acts extra territorially in order to
assert ity begal interest 'As a substantive right it allows states to demand that intemnational law
be cbserved in the person of its national as a procedural right.” It authorizes the state to act in
order to enforce that substantive night. The home state intervenes on behalf of its nationals
who wiffer a violation of internatronal law by the host state. In this casc, the home state acts
on its own account as it s considerad to be the injured party. The foundations of diplomatic
protection were explancd in 1924 by the Permanent Court of International Justice in the

* Untversal Diecharation of |heman Rights 1948 Ant X 1)
" David Lays . nplommans: Prosecnom and fndvibeal Righty: A Complemertary Approach (2016) Vol §7
. N



Mavrommatis case’ . Three criteria must be in place for a state to extend its diplomatic
peotection that is the proper nationality of the injured party, a breach of international law by
the bost state and exhaustion of local remedics,

Diplomatic protection plays a key role in protecting the right of nationals abroad particularly
n view of the lack of universally applicable compliant mechanisms for human right
violations "The e of diplomatic protection was among the first topics under consideration
for codification by the International Law Commission (1LC), albeit under the extended
heading of state responsibility focusing on injuries suffered by aliens."The diplomatic
protection may be a useful and effective ool for ensuring the protection of human rights was
already taken up by International Court of Justice (1C)) and the draft article on diplomatic
protection by the 10LC ™

1.2 Statement of the Problem

Ihe constitution of the Federal Democratic Republic of Ethiopia (FDRE) provides for
freedom of movement as one of the basic human rights protected (Article 32). Many
Fihiopians continue 1o travel for work or other soclal and cconomic reasons to other countries
exervismg therr right Nevertheless, many Ethiopians living abroad encounter serious
problemes and violation of theer human rights. This is particularly severe for those who live in
the Gl States. Often they are physically abused, inappropriately detained and even enslaved
o the extent they are boing murdered

11 the night to travel from place 1o place s a right guaranteed under the constitution it should
also has to have » protection method whenever a national is in a human right distress abroad.
Ihe state should have the responuibility to safeguard the enjoyment of the right already
altored 1o s citizen's by the constitution weather the national is in the state territory or
sbvoad  The aue s whenever an Fthiopian national encounter problem abroad how is
Fihiopia protecting s national” The international law provides a means to protect the

national  through individual or state  compliant mechanisms, The individual can use

Crweve & Briman, The Mavromanies Palestine Concexsions,( 30 Aug 1924) File E ¢ Docket VI Judgment No2

\erwremawbe (a))
® Mot Dhagaed | Articien om Diplomatic profection”, (201 ) United Natioas Audio Visual Library of
ltermatiomnsl Law s www [N org lawian > Accowsed (ctober 04,2018

"Laeenint)



international human right compliant mechanisms such as the optional protocol to the
international covenant on civil and political rights as well as diplomatic protection. Does
Ethiopua exercise diplomatic protection at all and claim another state because it’s national has

boen treated in violation of international law? Is it because of the litigation cost?

This rescarch identifies the duty of states to protect their nationals abroad under international
law and it also examines the domestic laws and practice of Ethiopia in protecting its nationals
abroad? To what extent is Fthiopia protecting its nationals implementing what is guaranteed
under the F DR E constitution” There are different government institutions that have a role
in dealing with the foreign affairs of Ethiopia. One of these institutions is the Ministry of
FPoreign Al of Pthiopia (MEAE) MEAE has the overall responsibility, in cooperation
with the appropriate organs, to safeguard the interests of the country, and ensurc that they are
respected by foreign sates and that the interest and right of Ethiopian nationals abroad are
prodected . Moreover it has the mandate 1o coordinate other governmental or non-
governmental bodies for the same purpose. What did this institution do in protecting the
I thiopian nationals abroad will be examined

Ihe problem which this research intends to address relates to the existing rules for claim of
intentional wrong done 10 a national of a state by another state and protection of the human
tights of |ihiopian natinals living abroad  The detailed legal issues of the diplomatic
protection of sationals abroad will be discussed

LY Objective of the Study

The objective of the theds s 1o examine the international and domestic laws for the
protection of nationals abroad and analyze the challenges and prospect of the practice. To this
end, the rescarch

A) Examines the responsibility of the host states 1o protect aliens in line with the right
given 10 sates to protect thew nationals under the draft anticle of IL.C on diplomatic
protection

) Study the viability of the emerying idea that the draft article of ILC on diplomatic
protection stipulates in relation to that states can request protection of their nationals
(mon-diplomats) through diplomatic action or peaceful settlement from the responsible
state for an injury caused by an internationally wrongful act.



C) Identify the existence of domestic law of Ethiopia that deals with the protection of
Ethiopian nationals abroad and if there is any legislation what are the limitations and
challenges of the law in the protection of Ethiopian nationals abroad.

D) Explore whether the already existing laws and policies fulfills the standards of
international and regional legal instruments.

E) Mentify and examine the institutional frame work of Ethiopia for the protection of
Fthiopian nationals abroad

F) Identify and analyze solutions to solve legal issues related to the protection of

nationals abroad and to recommend methods for protection of nationals abroad.

1.4, Research Questions

The rescarch thes to reapond to the following questions:
| What are the legal bases to protect nationals abroad under international law?
3 What are the response mechanisms in protecting nationals abroad?
| Does ihiopia have any domestic law or ratified convention for the protection of
nationals abroad and if there iy an already established law s it adequate?

4 How does Fthiopia protect its nationals abroad?

LS Hypothesis of the Study

The hypothesis of this rescarch paper s that, States use different Kind of methods to protect
theit nationals living abroad i they face difficulties in exercising their human rights then
protection of aliens is a right or a duty given 1o states by international laws, Therefore as one
of the internationally recognized states of the world Ethiopian nationals living in the Gulf
States are suffering from different kind of human right distress because the host state is not
provading the mimimum standard of human rights treatment stated under international law.
Ihe reason behind s that Ethiopia is not roquesting the states being responsible for its
citirens to be treated with the minimum standard stated under international law,

1.6, Significance of the Study

Ome can hardly find a thorough analysis of the legal framework as well as the institutional
arrangement of protection of Fihiopan national’s abroad. Therefore the thesis may serve as
xademx referone



By investigating the legal. institutional as well as practical aspects of protection of nationals
abroad and systematically outlaying its challenge and prospect, this rescarch contributes in
filling the rescarch gap in this area. In addition this thesis may serve as a finding for potential
solutions for the protection of Ethiopian nationals as well as to serve as an input for policy
makers

1.7, Research Methodology

[he rescarch design for this study s non-doctrinal qualitative method, Primary and secondary
sources of international laws and domestic laws are also explored.

1.5 Scope of the Research

Ihe thests examines the protection of nationals abroad by the national state and the
international and domestic legal basis 1o claim protection and compensation to the wrongful
act done to the national by the host state. It also engages on analyzing what international law
has as an offer 10 put o legally justify that protection of nationals by the national state are
possible and the host states are under obligation 1o be held responsible for the wrongful act
they have done to the aliens

Ihe focus of the thesis s the human rights protection of aliens especially to Ethiopian
nationals abvoad Domestic legislation of states will be discussed in order to examine how

| thiopian domestic laws to protect nationals abroad should be framed or improved.

19 Organization of the Thesis

The thewin s organized in five chapters. Chapter one discuses introductory and background
nformation  chapter two is devoted for discussing what protection of national’s abroad
means and how protection can be done Chapter three deals with the international human
tights legal framework for the protection of nationals abroad and chapter four discuses about
what the | thiopian legal system provides for the protection of Ethiopian nationals abroad
s luding practical aspects. Chapter five deals with conclusion and recommendations.



CHAPTER TWO
2. Development of Protection of Nationals

2.1, Aliens under International Law

An Alien Is an individual who, according to the laws of a given state, is not considered its
national ' This means that the definition of alien is a definition by exclusion. Any person
who is not a national of a certain country is considered and treated as an alien by that country.
A stateless person s then, an alien cverywhere, Two assumptions can be drawn from this:
fiest the importance of the question of nationality regarding the definition of aliens and
secondly, the obvious but often over looked fact that anyone is an alien outside the country of

one s nationality

Hejections imposed upon aliens extend far back in history and have their roots deep in
prmitive suspicions and foars of the outsider* Certain traditional perspectives, since ancient
tmes foreigners have been regarded with suspicion, #f not fear, either due to their non-
conforming religious and social customs, their assumed inferiority, or because they were
considered potential spies and agents of other nations."" Even in the contemporary world,
with its ever increasing personal mobility and transnational interactions, the alien is still often
aseimilated  with difficulty in the particulars of the social processes of certain
communities Aliens are commonly subjected 1o difficult registration requirements and harsh
resttvctions with regard to their freedom of movement.'“They may also experience arbitrary

strest denial of access to appropriate tribunals, and oppressed to arbitrary decisions.'®

With the coming of the moderm nation-state, a more humanitarian attitude toward aliens

began to develop Aliens have an inherent nght to life, protected by law, and may not be

U e | ibercho, T Mescon right of alienms wader imsermationad and comparative law (Kluwer Law
Insarrataonal peews 2001 )|

W Dvgad. MDD Lans Well snd Lang 4 by Chen, " The Protection of Alions from Discrimination and World
Pubiag (idler Resguomubelity of States qonponed with Human Rights (1976) 70 AJIL 432
" g
o
i
“oerhard (al)



arbitrarily deprived'” They must not be subjected to torture or to cruel, inhuman or
degrading treatment o punishment; nor may they be held in slavery or servitude."® Aliens
have the Tull rnght 1o liberty and security of the person. I lawfully deprived of their liberty,
they shall be wreated with humanity and with respect for the inherent dignity of their
person. '’ They have the right to liberty of movement and free choice of residence; they shall
be free 1o leave the country and shall be equal before the courts and tribunals, also shall be
entithed 10 a far and public hearing by a competent, independent and impartial tribunal
established by law in the determination of any criminal charge or of rights and obligations in

2 sult of law

Aliens shall not be subjected to retrospective penal legislation, and are entitled to recognition
belore the law as well as may not be subjected to arbitrary or unlawful interference with their
privacy, family, home or correspondence ' Iherefore aliens are entitled to equal protection
by the law  There shall be no discrimination between aliens and citizens in the application of

those rights

An alien s subject 1o two junisdictions that of the national State and the host State, thereby
raining a number of specific questions. Possible conflicts between the laws of the nation State
and those of the State of residence are resolved by domestic law; however, the decision is
mfuenced by international law  Furthermore, the application of administrative, penal, and
other laws i decided by the respective domestic law of the State in question. The status of
aliern s mamly regulated by treaties, supplemented by customary international law and to

wene extent by general principles of law

In general, aliens are subject to the jurisdiction of the receiving State as long as they do not
merit special treatment as diplomats. However, international law requires a minimum
standard of nghts for aliens. Therefore a standard s required that consists of certain
fundamental rights. which may be extended by domestic or international law. Rights, which

TN ARES 0 1A Davharation on e human tights of individualy who are not nationals of the country in
which By fvr, 1) Diex, 1998

' e
"
"
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are gencrally accepted, are the recognition of juridical personality and legal capacity,
standards of humanc treatment, upright due process in cases of detention, the right of
unobstructed access 1o courts, the protection of life and liberty against criminal actions, and
the prohibition of confiscation. Human right treaties, which grant certain rights to individuals
regardiess of nationality, also have to be taken into account, thus enlarging the minimum
standard in many important aspects. The situation of aliens and, most notably, individuals in
general i more and more regulated and influenced by international human rights law.
However, even though, more previously exclusive matters of domestic law have been
internationalized at the international stage, the State’s national sovereignty still sets limits to a
comprehensive protection of the individual Thereafter, the rules relating to aliens are, in
significant termas, still part of the domestic realm, and therefore vary extensively according to
State practice Describing the situation in a nutshell, domestic law is, at present, more and
more restricted by public international law and, 1o some extent, certain legal matters, such as
human nights, are more and more regulated by public international law. However,

imternational rules still lack sufficient legal enforcement mechanisms for individuals.

Adopted by the UN General Assembly in 1985, the Declaration on the Human Rights of
Indiv iduals who are not Nationals of the country in which they live (DHRINNC) defines an
slien as any individual who is not a national of the state in which he or she is ;'ncscm.n It
determines that aliens shall enjoy a broad range of civil, cconomic, social, and cultural rights;
peovides that no alien shall be subjected to arbitrary arrest or detention; and provides that no
alien shall be deprived of his or ber liberty except on such grounds and in accordance with
sh procedures as are established by law ¥ Additionally, the declaration provides that all
aliens shall be free at any time 1o communicate with the consulate or diplomatic mission of

the State of which he or she is a national "

Universal and regional human rights conventions do extend protection to all individuals:
national and alien alike within the territory of states parties.”’ But there is no multilateral
convention that seeks to provide the alien with remedies for the protection of his or her rights.
Ihe 1985, DHRINNC which secks 10 extend the rights contained in the UDHR to aliens

TN AREN 0 a8, DHRINNCG, 1) Dec 1998, An )

TN ARES 0 144, DHRINNC 1) Dec 19935, Ant 3 xa)

TAN ARES S0 M, DHRDNNC 1) Dec 1995, Ant 1D

"Umivernyd Duclarstion of Hamsan Rights, Decomber 10 1948
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provides no machinery for its enforcement, but it does reiterate the right of the alien to
contact his consulate or diplomatic mission for the purpose of protection *°. This starkly
ilustrates the current position that aliens may have rights under international law as human
beings, but they have no remedies under international law in the absence of a human rights
treaty except through the intervention of their national state.”’

2.2, Protection of Nationals
221 Early Scholarship
An injury o a national constituted an indirect injury to the national state and that state would
have the right 1o protect it's national against the wrong doing state.® The origins of
protection of nationals can be found earlier”™ but even if these systems of protection applied
toindividuals with obligation to another sovercign, they were different from what is now
called diplomatic protection and this only acquired its exact features in the 18" century.”

In the 197 and carly 20% century, an outbreak of activity occurred in the ficld of protection of
nationals abroad  The carly scholars like Borchard, Freeman and Dunn, which appeared carly
i the 207 century included various indication to state practice. However, the picture they
described is primarily that of the protection of nationals of strong states against weak states.
The typwcal example would be protection exercised by France, the United Kingdom or the
United States on behall of one of their nationals against a Latin American state such as
Venczucla for slleged denial of justice or expropriation of property. The means by which
states exercised this protection was not yet limited by the prohibition on the use of force or
the obligation 10 witle disputes peacefully and, to put it gently there were numerous cases of
abwsse of power In the mid- 19" century, many Latin American countrics were wary of these

terventions. which resulied in the emergence of the Calvo doctrine and following Calvo

TN AR R0 DA, DRI ) D 1908,

TUN AMER0 1A DITRINNG 1) Do 1993

") e D Vel P Lavw of Nemvory | kosaph ( hitty Faa 6 odn. West Beook field Mass Merriam & Cooke

M mbiphan 1 Beé) V8

" Carman (11) 1Y

“Morchard (nl) 1a

B LA I Cursrer Shams of the Lane of Siate Reapaomaibilicy for Injuries to Aliens ', Journal article, Vol
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clause (CC) “The CC entails that when there is a dispute between an alien and the host state
the alien has to resort to local remedies waiving protection from the national sate.*The
application of the CC has mostly affected foreign investment and not foreign individuals who
sillered violations of their international personal human rights, which puts it largely beyond
the scope of the present study. Yet, it has influenced legal thinking about protection of
nationals abroad therefore it will be discussed bricfly

Ihe Argentine jurist Carlos Calvo developed a doctrine that soon gained much recognition
throughout Latin America and became to be known as the Calvo doctrine and resulted to the
emergence of the CC Under the CC, aliens may only seek redress for any alleged wrong
within the local judicial system and may not request diplomatic protection.™'Such a clause
would be included in any contract between the host state and alien. Some states inserted such
Clauses in their constitution, thereby applying it generally to all aliens doing business within
their borders ' It was argued that aliens travelling abroad necessarily assume a certain risk
and undertake such travelling at their own choosing The same would apply to investment;
individuals investing in another state do so because of the profitable circumstances. In doing
so, they willingly subject themselves 1o the laws and regulations of the host state, and forfeit
the right of their state of nationality 1o demand the application of laws other than the host
date s domestic laws This would generally justify the doctrine and the insertion of the clause
mn particular IThe clause suggests the principle that no nation ought to intervene,
diplomatically or otherwise, against another, to enforce its citizen's private claims.

Ihe L0 ie related 1o the principle of national treatment.” This principle dictates that aliens
andd nationals be treated equally and it advocates against two possible advantages in relation
o nationale First, aliens, by means of diplomatic protection, would have a mechanism to
resort fo that s unavailable 1o nationals. Secondly, and more controversially, the international

s B Dl P Cafew { Lowse o Prodlem of Inter Americun and Imernational Law & Diplomacy
Mmwwapodin (1993 %02

Ttrusenet M Carcia Mora, The Cabvo claune i Latin American Conatitution and International Law, Marquette
Lo Revars Vol 35 1930, s 4

kil l) 1820

TPomabd (32) 2427

“Nowchard (n11™2

"D Crabaes,  The Cialve Chasoe It 1 Curvemt Sharms v @ Comtrocrssl Remunciation of Diplomatic
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minimum standard may be more advanced than the national standard of human rights,
thereby giving aliens a better treatment than nationals enjoy. At first sight, this may indeed
soomn unfair and it may seem to privilege aliens, which would be particularly unfair if an alien
with the nationality of a powerful developed state does business in a developing state. Yet,
there is one basic defect in this line of reasoning; aliens hardly ever rececive the equal
treatment as nationals. Citing a lot of inconvenience aliens encounter in the host state, may
perhaps be overstating, but the fact remains that aliens usually do not enjoy the same rights as
nationals " National treatment will thus not amount to equal treatment, but implies that aliens
cansot have more rights and protection than nationals can, even if they usually have less. The
application of the IMS and the rejection of the national treatment doctrine were most
famosly proclaimed in the Neer and Roberts claims N

In the latter, the Claims Commission stated that facts with respect to equality of treatment of
aliens and nationals may be important in determining the merits of a complaint of
mistreatinent of an alien But such equality is not the ultimate test of the propriety of the acts
of the authorities in the light of international law. That test is, broadly speaking, whether
aliens are treated in accordance with ordinary standards of civilization. "' Without discussing
i detall the content and scope of the ‘international standard of treatment, which is generally
considered not 1o be clearly defined, the existence of such a standard and its application in the
content of diplomatic protection has been generally accepted.*’ Although international human
rights law has not replaced the international minimum standard in its entirety, it has certainly
mNuenced the scceptance of the standard and the improvement of the national situation

Despite some popularity in Latin Amernican states, the CC and the national treatment doctrine
have falled 1o attract universal support '’ While states had political motives to reject such

doctrines, they are primarily inconsistent with international law. The rights protected in the

* Mg Dusegalint ) 412
" AN Prowman, Revent Aspects of the Calve Dioctrine and the Challenge to International Law’®, (1946) 40
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“ ot Vs Androms, The Aistess Siamdord of Imtermational Law Applied 1o Aliens, (Leiden 1949),
RN Limeh, sl Upemenent: The Problem of the Appiicability of Existing International Provisions for
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evercise of diplomatic protection may belong to the individual national, but the right to
exercise diplomatic protection belongs to the state of nationality.*' Any argument that
individuals can willingly and bona fide contract out of resort to diplomatic protection can
thus not be upheld It is incompatible with the principle of delegation of powers, the
individual does not hold the right to exercise diplomatic protection and since he or she is not
the holder of this right. he or she cannot denounce it. It will not be the individual who resorts
to diplomatic protection, but his or her state of nationality.

Some have argued that the individual has fully Nledged international legal personality and that
therefore the individual can renounce an international right.*” This line of reasoning is
however weak Even if the individual has international legal personality, he or she still does
not have the rights that are specifically assigned to states. The rights and duties that would be
ihe ndividual s rights and duties do not include the right to exercise diplomatic protection. It
is thus irrelevant whether the individual has international legal personality for the purpose of
the validity of the CC Secondly, the underlying principle of national treatment, which would
justify the (O, also encounters critical objections. As has been argued above something can
be sand for restricting preferential treatment of aliens, but since no real equal treatment
between aliens and nationals oxists, this is not an argument against diplomatic protection. It
will be further demonstrated below that the existing conditions for the exercise of diplomatic
peotection (the existence of an internationally wrongful act, exhaustion of local remedies and
nationality of claims) give suflicient guarantecs against abuse of diplomatic protection. Only
one aspect of the CC s reconcilable with international law. Since it demands resort to
national remedios, as opposed 1o Interational proceedings, the clause bears some similarity
with the local remedies rule It is this aspect of the clause that has been accepted only and the
reasonability of offering the host state the possibility of redressing the wrong through its
domestic judicial system has boen acknowledged

“Nerchard Fdwia . Dpdamatic Protection of Citcem Adeosd, New York 1919, 805-806

00 CGrsham, e Calvw ( kissw 4 5 Curront Statis @ o Contractiad Renunciation of Diplomatic
Preavctions & Ten o'l L F 209308 (1971, 292

= AN Froemen, Reorst Aspects of the Calvo Ductrine and the Challenge to International Law ', (1946) 40AJ1L
12

1n



222, Codification by the International Law Commission(ILC)

When John Dugard was appointed Special Rapporteur in 2004, the ILC adopted a set of draft
articles on first reading. submitted these 10 the United Nation (UN) member states, and
allowed them 1o comment on the draft. This process resulted in 2006 in the adoption of the
deafl articles on second reading, a set of 19 articles laying down the secondary rules on
diplomatic protection on behall of natural and legal persons, While the draft articles largely
codify customary international law, they also contain some progressive development.
Without listing all new elements, some innovations should be mentioned. The definition in
Article | s a departure from the traditional definition as given Mavrommatis, the requirement
of continuous nationality was added. Article 8 provides for the protection of refugees and
stateless persons. And Article 19 contains a recommendation that invites states to consider
the relevance of diplomatic protection in case of significant injury, to consider the views of

the individual and 1o transler any compensation obtained to the individual.

Indiv iduals whose international human rights are violated outside their state of nationality
often have very limited means 1o address such violations, Their state of nationality however
can protect them through the exercise of diplomatic protection, thereby invoking the
international responsibility of the host state for a violation of international law. This
meec hanium has boen subject 1o debate and criticism in recent years because of its (alleged)
date-centered and ity discretionary nature '’ Through an analysis of the nature of diplomatic
protection, in particular the legal fiction, the modalities of its exercise and its relation to the
general law of state responsibility, and its application in international and national practice
the position of diplomatic protection in current international law is defined and the question
of whether it | an appropriate mechanism for the protection of individual (human) rights is
aawered positively. Resort 1o this mechanism by states should be encouraged in order to
increase profection against violations of individual human rights.

[Diplomatic  protection  falls directly within the range of mecasures available for the
enforcement of individual nghts. Enforcement of individual rights through the vehicle of the
state, while not sddressing the general situation, may still improve the life of one individual.
This i iself s & respected goal It has also been claimed that human rights apply to all

“hieth Comeitnee of e GAL UN D AC A8 1SR 9 (lualy, Austria), A/C &/61/SR.10 (Germany, United
St |nted Kingdosn, Romania, Frascel. AC A%17 SR 12 (Morocoo, Switzerland, Nigeria), A/C.6/61/SR.19
LA lgerea, Sipera | eowe )
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individuals regardiess of their nationality and that therefore states have no interest, or at least
no special interest, in protecting their nationals abroad. Such individuals would fall under the
gencral human rights protection system “*Gaja is perhaps one of the strongest proponents of
this view. He stated that

“It would certainly be clearer if one. . _refrained from using the term diplomatic

Protection when a State makes a claim for the protection of human rights.™"”

Ihis implies that diplomatic protection is a mechanism not suitable for the protection of
human rights, which bs difficult to reconcile with recent international practice. On the other
hand practice demonstrated by claims based on diplomatic protection such as La Grand,
oot and Diadlo before the 10 and other claims before national courts are a clear indication
of the tole of diplomatic protection for the protection of individual or human rights. Contrary
t the oplaion of sme authors,” it clearly shows that states can use diplomatic protection as
slternative where their nationals have been unable to secure redress for internationally

wrongful acts I this respect, it is a powerful tool, where other mechanisms fail.”!

While the |uropean convention on Human Rights may offer real remedies to millions of
Furopeans, it is difficult 1o argue that the American Convention on Human Rights," or the
Afrcan Charter on Human and Peoples’ Rights,” have achieved the same degree of success.
Morsover, the majority of the workd's population, situated in Asia, is not covered by a
reghonal human rights convention  To suggest that universal human rights conventions,
particularly the International Covenant on Civil and Political Rights (l(‘(‘PR).”pmvidc
indiy iduals with effective remedies for the protection of their human rights is to engage in a
fantasy which, unlike fiction. has no place in legal reasoning. The sad truth is that only a
handful of individuals, in the limited number of states that accept the right of individual

" G Ie 8 Saser Specially Affected when its Nationals' Human Rights are Infringed”'in L Chand

Todeude & fod ) Mam ¢ inbaemaniry o Mum (The Hagee 20013), 371-382, 182

T

o

" M Lasserpache. *Allogiance, Digdomatic Protection and Criminal Jusiadiction over Aliens ', (1946) 9
Combrdge Law Journal )30

Y arvpemn Convention f the Prosection of Human Rights and Fundamental Freedoms November 4 1950

T OAS, Trosry Sories N Mg 1969)

* & frscan U harser on Hismas and Peoples’ Rights, reprinted in 1982

* letereasional Corvemant on Civil and Political Rights, 23 March 1976

14



petition to the monitoring bodies of these conventions, have obtained or will obtain
satisfactory remedics from these conventions,

I fact, what came to mind about international protection was the range of pressures applied
by international bodies or by States against delinquent States critical diplomatic notes,
investigative reports, and recommendatory resolutions; judgments by courts or other dispute
resolution bodies, threats 1o withhold trade or aid: boycotts and embargoes; military
interventions in the effort to arrest violations and increase the likelihood of compliance.”

2.5 Diplomatic Protection of Nationals Abroad

Iraditionally, diplomatic protection was linked to the treatment of aliens abroad. The sort of
(reatment that forms an intemationally wrongful act has been a source of argument between
the developing and the developed world. "'On the one hand, developing countries adhered to
ihe national treatment standard (NTS), which demands that a State treat aliens not inferior to
i nationals ™ This custom, however, did not place any substantive limit for the lawfulness of
an st and therefore, made aliens exposed 1o the similar mistreatments that the State effects
against s own citizem " Therefore, developed States put forward the international minimum
weatment standard (IMTS) which is violated when the treatment of aliens disobey the human
pights principles that States are obliged 1o extend 1o their own nationals under conventional or
customary human rights law

Ihe bond of nationality implies that the state must watch over its citizens abroad. Too severe
srgument of territorial control over them by the state of residence will be met by the
emergence of the protective right of the national state and the potential force of this
sccutrence has largely designed the rights expected by states over resident aliens.”” The
peinciples of territorial jurisdiction and personal sovereignty are mutually corrective forces to

MO0 | Seresey  losermatomal Protection of Human Righty', in M D Evanx fed) International Law, (Oxford

oy Y4
T Rnard B Ll T Mumsan Rights of dlsems in (Comtemporary Imternational Law, (Manchester 1984),51-61
" Charchs Amador, £ irst Report on Shate Reaporsibihity UN Doy AUN 496 (1986), reproduced in the 1LC

Vesrtswoid, Vol 11 1988 1732110, 201
P chard I L ileh The Misesn Bighty of (iens in Comtemporary International Law, (Manchester 1984),51-61
g Swin M Thorchand Misssses Uamdardd of the Treatment of Aliens” (Mintmum Standord of the Treatment
of A | acuity Scholandip Serien lanuary | 1914) 1469 <htp. digtalsommons law.yalg.edu>accessed
Marsh 23 2018
P dmrd M Norgtaard * Rasks clements of Diplomatic Protection of citizens Abroad”, (1913) 7, AJIL 497
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secure compliance with the rules. An excessive application of the territorial principle is
limited by the custom which grants foreign states certain rights over their citizens abroad.,
sometimes mercly the application of foreign law by the local courts, sometimes, in
schknowledgment of the principle of protection. a certain amount of jurisdiction.”® In the
Orient and in semi<civilized states this often involves a complete surrender of local
jurisdiction in favor of the foreign state, and in states conforming more closely to the highest
type of civilized government, it consists in partial derogations from territorial jurisdiction in
special classes of cases “These concessions are made to assure individuals the most
appropriate regulative agency for their legal relations. It is the obligation of every state to
regard the citizens of other states as the subjects of legal rights.”* Whether such recognition is
compelled by international law or by municipal law in fulfiliment of obligations imposed by
international law §s of some theoretical interest. When the citizen leaves the national territory
he o she enters the domain of international law. By residence abroad he or she not merely
carties with him or her certain rights and duties imposed by the municipal law of his own
state. but he or she enters into a new range of mutual rights and obligations between himsell
s 4 resident alien and the state of his residence. A failure on his part to comply with these
newly created obligations s met by repression and punishment in the local courts. A failure
of the state 1o fulfill i obligations toward the alien is met by repression on the part of his
home estate The extent of this obligation toward the resident alien has been measured by
international law and practice, though the very nature of repressive action has permitted the
clement of physical power and political expediency at times to obscure and even obliterate

purcly legal nghts .

e question of the limits of diplomatic protection is rather complicated. There is @ strong
tendency 10 broaden the scope of diplomatic protection by incorporating to the institution also
means of consular assistance and informal diplomatic representations. According to a broad
definition. diplomatic protection has also a preventive nature, meaning that it encompasses all
diplomatic steps taken in order to prevent an imminent injury to the individual abroad.™ This

view tends 1o equate diplomatic protection with diplomatic representations, the latter
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covering & wide range of communications from one government to another, in which one
exprosses its disapproval about some action or inaction of the other.”” Apparently, this form
of sction, which does not necessarily impute unlawful conduct to another State, is closely
related to some aspects of consular assistance as envisaged in the Vienna convention on
consular relation (VCCR) ™ Nevertheless, the question is raised whether we should consider
some forms of diplomatic assistance included in the VCCR such as the communication of
consular authorities with the arrested or prosecuted national and the arrangement of his legal
representation as constituting part and parcel of diplomatic protection. Diplomatic protection
in broader sense should be distinguished from diplomatic protection in strict sense mainly

because the conditions for the exercise of the former are much more flexible.”

Diplomatic protection widely represents an expression of efficiency in the use of diplomatic
protection in modern intemational law, in the sense that it can be civilized and recover its
scoeptance through an oxcessive and naive expansion.‘Considering the effectiveness of
diplomatic peotection, while assessing a method is a rightful task. It should be, however, in
conformity with the realities of international law; and the reality is that in carly stage the ILC
has shown that it considers the close link between state responsibility and diplomatic
peotection as one of the most important guidelines in its effort to codify the latter.”" Because
of the relationship between state responsibility and diplomatic protection a state acting on
behall of one of its aationals is invoking state responsibility. Consequently, diplomatic
protection 1 limited 10 the measures which follow the commission of an internationally
wrongful act and the taking place of the injury

24 State Responsibility and Diplomatic Protection

State responsibility s one of the fundamental principles of international law.™ It arises out of
the internathonal legal systom and the principles of State sovereignty and equality of States.”

ol W lrnk, Digdommary: Regwenensations amd [Mpdomaic Protection, (2008) 726-727
1 vt (smepneion in [Npdommats: Relations, 1961{VUDR 1961 jan 3
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It implics that if & State commits an intemationally wrongful or unlawful act against another
State, it will be internationally responsible for reparation.”

State responsibility is founded on three basic clements.”*The first clement is the existence of
an international legal obligation in force between the concerned States: the second is the
cecurrence of a wrongful act or the omission of an act in violation of such an obligation,
which s attributable 1o the state. ™ And the third is that loss or damage has resulted from such
wrongful act or omission. ” These three clements are the requirements of establishing the
responsibility of the State, which have been made in a number of leading international legal
caves “and restated by the 1LC articles. The articles provide that every internationally
wrongful act a state entails responsibility. ™ It defines internationally wrongful act as a
conduct consisting of an action or omission attributable to the state under international law
and comstitutes & breach of an international obligation of the state.’A breach of an
international obligation s defined as an act which is not in conformity with what is required
of the state by that obligation, regardless of its origin or character.”!

Ihe conduct of any state organ including any person or entity having that status under the
internal law of that state, whether that organ belongs to the constituent, legislative, exccutive,
judicial or other authority, whether its functions are of an international or an internal
Character. and whether it holds & superior or a subordinate position in the organization of the

date. shall be considered as an act of the State concerned under international law, provided

(hat organ was scting In that capacity in the case in question
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CHAPTER THREE
3 Protection of Nationals Abroad

In this chapter the legal basis that govemns protection of nationals in particular, migrant
workers will be discussed The responsibility of the national states in the protection of its
national abroad and the responsibility of the receiving states respecting the human right of
non - citizens will be examined. What is expected of the national state and the host state in
protecting human rights conventions especially in the Gulf States will be dealt. The
individual i the international arena and the issues related with 1C] in entertaining cases like

diplomatic protection as protection of the individual human rights will also be discussed.
1 Migrant Workers

Migrant worker refens to a person who is to be engaged. is engaged or has been engaged ina
remuncrated activity in a State of which he or she is not a national ™' Migrant workers are
people who leave home to find work outside of their hometown or home country. Persons
who move for work in thelr own country are “internal™ migrant workers. Persons who move
fr work 1o another country are commonly called “foreign™ or “international™ migrant
workers | abour migration is considered as “regular” and migrant workers are considered as
betng “in a rogular situation” if they are authorized 1o enter, stay and work pursuant to the
law of the destination country and international agreements to which it is a party. When they
do st comply with those conditions, they are considered as “undocumented™ or “in an
wregular situation” Migrant workers in irregular situations are very likely to find themselves
vulnerable 1o abuse and exploitation of all types. Migrant workers in irregular status are
entitled 10 thett human rights, including labour rights. From its very inception, the 1LO
resolved to protect “the interests of worken employed in countries other than their own”
regandiens of theit immigration status * In principle, unless otherwise stated, all international

labour standards cover all workers irrespective of their nationality or immigration status.

Y aernatihonal Csevention on the protection of the Rights of All Migrant Workers And Members of Their
¥ amidy (UMWY Now Yook |8 Devembere 1990, Ant 2
* 1O Comstnation, 1919, Proamble
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Ihe international legal framework for the protection of human rights of migrants is very
broad A number of international treaties contain provisions that protect the human rights of
all human beings, irrespective of their citizenship. These include the six main human rights
treatics adopted by the UN from 1965 to 1989, as well as the founding document which
served as & matrix for those the UDHR, adopted in 1948. All of them contain a number of
rights that are applicable to non-citizens, as clearly spelled out in their consistent and
respective non-discrimination clauses, notwithstanding duly specified restrictive clauses.
Migrant workers in a regular situation as it is clearly stated in the International Convention on
the protection of the Rights of All Migramt Workers And Members of Their Family
(ICRMW) have access 1o specific rights such as the right to be fully informed by their states
of origin and employment about conditions applicable to their admission and concerning their
way and the remunerated activities in which they may engage:"’ they can form trade unions;*
they can participate in public affairs of their state of origin and vote or be elected at elections
L that state " and - to some extent - may enjoy political rights in the state of employment.™
Ihey enjoy the same opportunities and treatment as nationals in relation to various economic
s s hal sy ices ™ Documented migrants can choose their remuncrated activity” and must
enioy the same protection as nationals against dismissals, and are entitled to similar

uncmployment benefits *' Finally, they enjoy guarantees against expulsion.”

Migrant women are peotected from discrimination in the application of the Convention,
which uses inclusive language Article | states that “the present Convention is applicable,
ercept otherwise provided hereafler, 1o all migrant workers and members of their families
without distinction of any kind. The Convention is not only a catalogue of rights but also an
instrument migrants can use 1o exercise those rights. Morcover, Article 83 affords them an
effective remedy when the rights recognized in the Convention are violated,
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Ihe Convention establishes a treaty monitoring body, made up of 10 independent experts “of
high moral standing, impartiality and recognized competence in the field covered by the
Convention™ ™ This Committee on Migrant Workers (CMW) will examine the initial and
periodic reports submitted by cach State Party. The Convention explicitly refers to the
possibility for the Committee to “invite the specialized agencics and organs of the UN, as
well s intergovernmental organizations and other concerned bodies to submit written
information™ ™ In its deliberations, it can thus consider comments and materials provided by
the International Labour Organization. ™

111, Responsibility of the Receiving State

Once o state scquires statehood in international law, it incurs obligations associated with its
international status since responsibility is a necessary effect of a right. “All rights of an
ternational character involve international responsibility when the state breaches these
ghts and obligations; it commits an internationally wrongful act.”” Nationals of one State
wh have lived. traveled, of worked in another State have endured abuse and discrimination
theoughout history ™ Even though a State is under an international obligation not to ill-treat
an alien present in Ita territory and any violation of this obligation will incur international
responsibility ™ The State is required to make reparations for its international wrongdoing.'”

Ihe entire law of sate responsibility for injury to migrants is a matter of existence of
corrolative rights and duties. The state has a right to expect that the migrant worker will
follom 1ts bocal laws and the sate has an obligation 1o protect their life and property under
bilsteral or multilateral treaties and conventions of international law, Failure to observe any

of these tights and duties entails and gives rise to international responsibility where both the
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partics are entitied to remedies which may be utilized through the various channels available
i international law beginning with exhaustion of local remedics.'”’ Whether or not a State is
internationally responsible for the way it treats migrant workers depends on the standard of
weatrment which international law obliges that State to adopt. It is only when the State falls
below this standard that it becomes internationally responsible.

A+ means of redress in the international sphere, a foreigner who has been injured by any act
f & State has 1o first seek redress from the local judicial authorities.'” This means that before
any claim can be raised internationally, the individual has to exhaust all local remedial
channels for want of justice. This rule of exhaustion of local remedies is also a customary
peactice which s widely accepted. Also, the standard of the judicial remedies and other
suances of the local remedial process do not fetter the chances of the individual under
international law

I should be emphasized that the ICRMW obliges State partics to provide comprehensive
information to migrants shout their rights and the prerequisites for their admission into and
residence in the host states. The migrants’ corresponding rights to information acknowledge
the special situation of migrants, many of whom live in countries whose culture, language
and legislation 18 foreign 1o them '™ By establishing the duty to inform, the convention
schnowledges the experiences of older human rights conventions. These agreements tacitly
senmed that thetr content would be publicized by the States parties, and therefore did not
i hude the duty to inform '™ However, the monitoring committees have repeatedly noted

that migrants are insufTiciently aware of their rights as enshrined in these conventions.'”

Alihough States have legitimate interests in securing their borders and exercising
ummigration controls, such concems do not trump the obligations of the State to respect the
internationally guaranteed tights of all persons, 1o protect those rights against abuses, and to
fulfill the rights necessary for them to enjoy a life of dignity and security.™ In recent decades
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the right to liberty and security of person has become particularly pertinent for non-citizens,
ot Jeast migrant workers and members of their families.'”” This is because the prevalence of
laws authorizing and regulating immigration-related detention has increased dramatically in
many countries. Somewhat ironically, this has taken place since the adoption of the ICRMW
w1990, which directly addresses concerns about the treatment of non-citizens, including the
prohibition on arbitrary detention,

Artscle 9 of the UDHR establishes that “no one shall be subjected to arbitrary arrest or
detention”  This universally recognized principle is also enshrined in article 9 of the
International Covenant on Civil and Political Rights (ICCPR), which also sets that “anyone
who v deprived of his liberty by arrest or detention shall be entitled 1o take proceedings
helire & court. o order that the court may decide without delay on the lawfulness of his
Setention and order his release I the detention is not lawful™, In its General Comment No. 8,
ihe Human Rights Committoe states that these provisions are applicable to all deprivations of
liberty by arrest or detention, including in cases of immigration control. The Body of
Principles for the Protection of All Persons under Any Form of Detention or Imprisonment
reiterates that any form of detention or imprisonment shall be ordered by, or be subject to the
eftective control of a judicial or other authority. "™ In addition, a person shall not be kept in
Sctention without being given an effective opportunity to be heard promptly by a judicial or
sber suthotity and a detained person shall be entitled at any time to take proceedings before
a fadicial of other authority 1o challenge the law fulness of hisher detention.”

Article 16 paragraph 4 of ICRMW, states “Migrant Workers and members of their families
shall mot be subjected individually or collectively to arbitrary arrest or detention; they shall
mot be deprived of their liberty except on such grounds and in accordance with such
procedures as are ostablished by law” Paragraphs 8 and 9 of the same article state
sespectively “Migrant workers and members of their families who are deprived of their

“ A e & | Migheher “lmmigrasion detention under international human rights law: The legal framework
and B Bimmen st of husmman rights treaty hodhes monitoeing” in M) Flynn & MB Flynn {eds) Challenging
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liberty by arrest or detention shall be entitled to take proceedings before a court, in order that
the court may decide without delay on the lawfulness of their detention and order their
release If the detention is not lawful When they attend such proceedings, they shall have the
wssistance, | necessary without cost to them, of an interpreter, if they cannot understand or
spcah the language used”, and “Migrant workers and members of their families who have
een victims of unlawful arrest or detention shall have an enforceable right to compensation™,

Covernments must do more 1o ensure that national laws and enforcement complies with their
iternational human rights obligations to protect migrants' rights, and should take greater
steps 1o forge cohesion between immigration and labor laws that are too often discordant,
imperiling the protections o which migrants workers arc entitled, and even endangering their
ves " Migrants frequently face barriers to health care and detention can be particularly
vulnerable, as they are entirely reliant on the government to provide or facilitate their access
o services ' Under international law, states are obligated to ensure medical care for all
prisoners st loast equivalent 1o that available to the gencral population; human rights law also
requites that a core minimum of health care services be provided without discrimination on
the basis of citirenship or social origin''* Yet despite these protections, prisoners in various
Coumtries. are often held in life-threatening conditions. Migrant detainees held in prisons
netimes inappropeiately of unnecessarily also experience discrimination, such as inferior

Condithons of health care to that provided to non-migrant prison populations.'”’

Migration, whether to seck employment in low-wage sectors or 10 flee instability in home
conmiries. romains a risky enterprise often undertaken with few protections and at great
personal and financial cost. Men, women, and children may risk their lives to cross borders
and face danger while in grey arcas, such as between border checkpoints, on the high scas, or
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National human rights institutions (Nls) are entities legally enabled to promote and protect
human rights. Nis can play a crucial role in the protection of human rights of migrants as they
are the independent human rights antennas in a country and can act as carly warning
mechanisms 1o prevent human rights violations. Nis can analyze the legislation, monitor its
implementation and Its impact on the rights of migrants, and formulate concrete
revommendations. This has proven to prevent abuses, arbitrary treatment and discrimination
of migrants in the name of cither the legislation or valid regulations. lgnorance is also
frequently responsible for the application of the legislation by authorities who lack awareness
o international obligations in relation 1o human rights, and the way these are to be applied to
migrants Some Nis can provide migrants with legal and psychological assistance. Nls can
prevent the adminkstrative detention of migrants by raising awareness of their rights and by
snsitizing. theough thelr promotional and/or training mandates, government officials, civil
waiety and oven the peivate sector. With respect to protection, Nis can undertake a
“watchdog” ke 1o ensure that arbitrary detention of migrants does not occur, that conditions
under administrative of other custodial detention meet with international standards, that
Vitims of trafficking are not subject to detention, and pay attention to other vulnerable
croups such as chikdren in relation to detention. In particular, the mandate of many NIs to
wcens detention centers and theit possibility to liaise with consulates of the detainee’s
Countes 1o ensure consula protection offers Nis a crucial role to play. Nis should be an
integral pant of the actors dofending and promoting the existing legal framework to promote
ad protect the rights of migrants and in particular with respect to the administrative or

arhitrary detention of migrants

V1.2 Responsibility of the national state
(onsular support, In accordance with the international conventions that govern the functions

of the misshons. have a vital role in protecting the rights of migrant workers. The consular
assistance s fundamentally grounded on two UN conventions: the VCDR of 1961:
cotablishes that one of the functions of diplomatic missions is to protect the interests of the
wnding State and its nationals in the receiving State and the VCCR of 1963: indicates that it
i the responsibility of consular stafl to protect the interests of the nationals of the State they
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represent in the receiving State, 1o help and assist them and represent them before courts and
other authorities.' "’

Secking betier job opportunities is the primary reason for global migration, for which the role
of consular staff in defending and protecting the rights of workers is of essential importance.
Many migrant workers may be in vulnerable situations because of various reasons, including

ot knsow ing the local language of customs of the country, among others.'"*

Inform nationals in receiving countries on: the existing migratory, labor, and social security
sgroements botween countries; their labor rights and the mechanisms to request inspections or
report lateor rights violations the policies, programs, and mechanisms available for migrant
workers fo sccess labor justice; the avallable sources of aid; the non-governmental
eganizations which provide support, advice, and potential access 10 education, social

security, and other services 1o migranty.'"’

Proemte faie and ethical labor recrultment based on the General Principles and Operational
Cundelines of the International Labor Organization for Fair Recruitment by: Promoting the
wgning of bilsteral labor agreements that include worker and employers' organizations
Comsultations for their development; registering and monitoring private employment agencies
and the contracts of migrant workers, creating networks among consulates in the same arca or

fOg

vafeguand the rights and working conditions of migrant workers, which involves: verifying
working conditions when labor agreements with the receiving country exist; protocols and
hecklists can be developed for this purpose: visiting workplaces with high concentrations of
migrant workers, sch a3 farms, in coordination with the national labor inspection
suthorities " These visits can be used 1o provide migrants advice and information about their
rnghts, giving logal assistance and representing migrants in judicial processes; coordinating

with labor authoritios to resolve 1sues

' Vienes Convention & Consslar Relation, 196)
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Ihe 1961 Vienna Convention on Consular Relations provides that, if so requested, the
competent suthorities of the receiving State shall, without delay, inform the consular post of
the sending State that its national has been deprived of hisher liberty.”’ Any communication
1 the consular post by the person detained shall be forwarded by the competent authorities
without delay Article 16 paragraph 7 of the ICRMW provides that “When a migrant worker
v 2 member of his o her family is arrested or committed to prison or custody pending trial or
\\ detained in any other manner (a) the consular or diplomatic authorities of his or her State
of oeigin o of & State representing the interest of that State shall, if he or she so request, be
infoemed without delsy of his or her detention and of the reasons therefore; (b) the person
Concerned shall have the right 1o communicate with the said authoritics. Any communication
by the person concerned o the said authorities shall be forwarded without delay, and he or
he shall alswoe have the right to receive communications sent by the said authorities without
Selay () the person concerned shall be informed without delay of this right and of rights
Setry g froe relevant treaties, (f any, applicable between the States concerned, to correspond

e L et with representatives of the sald authorities and to make arrangements with them
fie By oo het legal representation”

omsule posts are ot always informed in a timely manncr of detentions, often because
Setamees are ot aware of their right to communicate with consular representatives.'”
( omsulates may be informed only when migrants are taken to prison after several days of
Setention in police posts. In some facilities, the absence of public telephones and the fact that
he migrants have 1o pay for calls discourage or prevent contacts with consular

representatives

1.2 Employment of Migrant Workers in the Gulf Cooperation Council
Ihe mapority of migrant workers who face violation of human rights i.c. inhuman and
Aegrading treatment (llcgal detention, lack of legal representation, ill treatment and torture in
e Chalf States are women domestic workers. Despite some recent reforms, an estimated 2.1
million migrant domestic workers continue 10 risk severe labor exploitation in Bahrain,
Kuwait, Owan, Qutar, Saudi Arabia and the United Arab Emirates (UAE) - the members of
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the Gul! Cooperation Council (GCC )'* However this estimated number is most probably far
higher Mostly women from Asia and Africa, migrant domestic workers face harsh conditions
while emploved in the Gulf being confined to the home, they are isolated and at risk of
cvplostation ' Commonly, they are not paid, not paid in full or not on time.'** The hours of
woek are ofien extreme, and some GOC countries do not set maximum hours of work in
e " 1 those countries that regulate daily rest, workers can still be required to work up to
16 hosrs 8 day legally' ™. Some workers are exposed to physical abuse such as beatings and
el violence. including rape. " The vast majority of migrant domestic workers are obliged
W live in thelr employer's home, which makes them extremely vulnerable. As a result, some
A frican countries temporary refused to allow their citizens to work in the GCC countries."**

Migrant domestic workers who attempt 1o flee abuse by their employers very often face
further s itimization since some employers submit false claims of theft or other crimes.'™ As
s result workers can face administrative and criminal fines, imprisonment, deportation and
hans on re-entering the country. Workers also have limited access to justice mechanisms due
W language basriers, lack of material resources, lack of legal assistance and the prospect of
very lengthy count proceedings -

[hes exphottation s facilitated by the legal frameworks in most GCC countries which: 1)
exchude migrant domestic workers from the scope of the general labor law; and, 2) use a
wonweship aystem (kafala) which grants employers and the government extraordinary
control over migram workers "' Despite recent reforms, these laws continue to violate
ternational law and most governments tout standard employment contracts as a solution to

Prodess PRl Alaton, Missson negon b Saudi Arabia for the 35 session of the Human Rights Council,
hove 3917 Aps xumente e S0 0UR R LINDOLL accessed on May19, 2019
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vercome weak legislation. '™ While these contracts do contain some beneficial provisions,

thewr use pushes regulation from the public to the private sphere and is difficult to enforce in
camat

I order o manage this large influx of migrant workers, countries in the region rely on the
balala Gpossorship) system, which is based on historical principles of hospitality
governing the trestment and protection of foreign guests.””” Over time this has become
foemalized in the vanous national legal frameworks that determine the terms of residence and
conployment for mugrant workers, and today the “kafala” system governs the lives of most
sgrant workers i the GOC countries. Under the “kafala™ system employers are “kafeels”
apensors ) who determine their demand for labour and meet it cither by direct recruitment or
iheough termedianes, sch as private employment agencies (PEAs). A migrant worker's
g ation status (their entry, reskdence, and exit) is tied to an individual sponsor for their
contrmt period Such workers are thereby rendered vulnerable 1o abuse and exploitation by
e high degree of control their employers have over their legal status in the country.'™

[he national legal systems of the GOCC Countries have a number of common features with
respent 1 the pights of migrant domestic workers. For example, all GCC countries exclude, in
whode of 0 part, migrast domestic workers from the scope of their labour laws and use, to
cwing degreen. 8 restrictive “kafala” sponsorship system.'”' The “kafala™ sponsorship
sstem fuels the exploitation and abuse of migrant domestic workers and many such workers
are unable 1o evercise any rights which they may have at law or in contract. Under the
Lalala system, & worker's visa and legal status i tied to the employer and the employer is
respeomsible for the worker s fecrultment fees, completion of medical exams and possession of
se wdentity card and the worker must obtain permission from the employer or sponsor to
ranaler employment of leave the country '™ This creates a profound power imbalance and
gives the emplover an inordinate amount of power over the worker's ability to change jobs or
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return o country of ongin."’ " The kafala system must be abolished from the GCC Countries.
AL GCC Countries have weak inspection and dispute resolution mechanisms which, in
sealits render the basic entitlements of migrant domestic workers illusory.™ In some
Countries, additional inspectors have been hired, and new complaints systems have been put
i place, but the impact of such improvements remains limited. Existing and newer laws
inalizing trafficking for forced labour are also rarcly enforced, with only a handful of
Cases prosecuted each year Those in government likely to have colluded with traffickers are
never investigated, bet alone punished.

V20 Migrant Workers in Saudi Arabia

It e estimated that there are K28.42% (2012) domestic workers in Saudi Arabia and that
S 6% of them are migrants' ™ Trade unions, migrant rights groups and the media have
freguently reported horrific situations of exploitation, abuse, torture and murder of migrant
Lenestic workers '™ Many are victims of forced labour, with wages unpaid, passports
withie k. Jomg hours of work without rest and near total confinement to the workplace and
woeme oven face deprivation of food and water, verbal threats and physical and sexual
e Domestic workers in Saudi Arabla work an average of 63.7 hours per week, the
cov ot highent estimate workdwide ' Embassies of the countries of origin indicate that non-
pavment of wages is the most widespread complaint from migrant workers in Saudi

Aralva

| ofoetunately, the Saudi Arablan legal system does not provide domestic workers with the
petections afforded 10 other workers and as a result, they arc vulnerable to abuse with
limited of mo prospects for secking redress. " Ihe Saudi Arabian Labour Law is the central
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law governing labour relations, regulating among other things, wages, working time,
o cupational health and safety, social security and dispute resolution mechanisms through the
e counts bt domestic helpers are excluded from its provisions.'** Migrant domestic
worhers are 2 risk mot only due 10 their exclusion from labour laws but also as a result of the
bighls restrictive immigration policies that rely on sponsor-based visas.'"*" Under the kafala
osterms & worker's visa and legal status is tied to the employer and the employer is
reapeonaitile foe the worker's recrultment fees, completion of medical exams and possession of
o wdentity card and the worker must obtain permission from the employer or sponsor to
amter employment of leave the country.'*’ This creates a profound power imbalance and
Lo the employer an inordinate amount of power over the worker's ability to change jobs or
retssrn 1o her country of origin '

Ll Arahia has obligations under several important international instruments to which it has
woeded  inchuding the Convention on the Elimination of All Forms of Discrimination
Agamst Wornen and its Protocols (CEDAW), the Interational Convention of the Elimination

LAl s of Rackal Discrimination ("ICERD”), ILO Convention No. 100 on Equal
Wemmuneration. 110 Convention 103 on the Abolition of Forced Labour; 1LO Convention No.
4 oemerning Foroed o Compulsory Labour;, and ILO Convention No. 111 on Non-
Ui rimination @ Employment and Occupation. However. Saudi Arabia has tended to enter
b Fevery sthons upon accession 1o international treaties.' " With respect to the CEDAW, it
ated that i the case of contradiction between any term of the Convention and the forms of
[iamic law. the Kingdom s not under obligation to observe the contradictory terms of the
Comvention ™ 1t should be emphasized that reservations which are incompatible with the
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et amd purpose of & treaty are impermissible because they would render a basic
iternatonal obligation mosninghess.

Cads Arabuss law fails 10 respect, promote and realize the fundamental principles and rights
o work for migrant domestic workers, as set out in Ant 3 of the Convention.'”' No measures
have been tsken under Ssudi Arsbian law to respect, promote and realize the rights of
wigrant domestic workers 10 froedom of association and collective bargaining pursuant to Art
Wt of the Convention Similarly, measures have not been taken to promote and realize the
Clamination of compalsory or forced labour for migrant domestic workers pursuant to Art
Liwby Though Saudi Arabia sholished slavery by Royal Decree in 1962, domestic workers
Leenain highly vulnersble to forced labour. Multiple abuses domestic workers experience in
Candl Arabua can intersect 1o create conditions of forced labour and slavery-like conditions.
andl Aratvia has also sot taken sufficient measures 1o ensurc that all domestic workers have
e tive mooess 1o cowrts, tribunals or other forms of dispute resolution or effective access 10

oty isa m-nhm&uﬂl

Wk ing wnd living conditions for migrant domestic workers in the Saudi Arabia, more or
s vemilat o the other Cull States 10, is in extreme violation of international obligation for
pevaection of human rights. Therefore those countries sending their nationals to the Gulf
Nisten should redress thelr national’s human rights through consular or diplomatic protection
even «alling them to the IC) waking the national’s mistreatment as its own. They should assist
s matiomal's by consuler representation. The international community has to demand
ternathesl conventions signed by the Gulf States to be respected. Even to the extent,
Nanning the natinals from going to the Gulfl States until bilateral or multilateral conventions
we ugned for the protection of human rights of the migrant workers and respected

s owdingly

13 International Human Rights and International Court of Justice

Smce 1946 the IC)'s contribution to human rights promotion and protection was barely
mcticeahic bt this changed dramatically over the last decade or so with a series of rulings

— ————————
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where the L ourt emphasized iternational human rights law and principles.'”” The only
tertious cases the 1) can hear are cases between States. Individuals have no right of
Soet smeess 0 This s an important difference between the ICJ and other human rights
ittt that allow some type of direct access. There are no limits on the sorts of inter-
it Tegal drsputes the Count can hear. However, a few types of cases have provided much of
L wieh There have boen # fow 1C] (and PCU) decisions significantly contributing to human
nghts law. but Mistorically they have boen a small part.™ The court has jurisdiction to
coanlia the mature and extent of the reparations to be made for breach of international
diestens T The tight b reparation is firmly embedded under international human rights
sithwgh s enfiorcoment femaing dieult "™ The most important international documents
Sealing wih reparstions are the ILC"s Articles on State Responsibility (ILC Articles), which
Gt o tate tonstate responaibility

e e men B that the 1) picked up the human right law and its principle recently is that
b 1) was mever insended 1o function as & human rights court nor was it ever structured
it b e cene remson T The second reason could be the Court’s slow recognition of human
sghin e iive 19305 and 19604 i that international human rights law itself did not exist prior to

141 encept oo umernational labour law "™ The other reason could be that the 1C)'s weak
e ogmitiom of hmman tights e, even after international human rights law had become
rn by e eastablished in content and legal status, could be explained by the Court's own
et 1o ot & more activist position.'™ This silence might have arisen from a concern 1o
ceasrute Staten, few of whom had brought any disputes at all to the Court during this period,
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e ot w reliability 1o clearly extablished legal norms, and a healthy skepticism to apply
morrrts of wihat the baw muhmmdily."'

Wi S0 however, 10 rulings seem 10 signal greater willingness on the part of the Court to
soels eatablihed sosms of international human rights law in disputes brought before it.""" In
et dder cases of the 0], the cases thus turned on the issue of admissibility and ‘the
tantie relation betwoen diplomatic protection and human rights had never been at the
e 1 e Biapwe considered by the Court "™ In recent years, this has changed. States not
e i their own injuries but include human rights. IC) case law is also moving
mwds o wamifoemed defiition  of  diplomatic  protection  that  recognizes  the
b of individual and wase rights.”’ Specifically, some of the cases like
alhe shifl the discussion towands an understanding of diplomatic protection that would also
sl wiversally when an individual has suffered harm abroad.'™

D ( aart Wy pothesizad 8 two divided understanding of consular assistance; the right of a
s 1 e 0 e sationals when they are arrested or detained and the right of the

by wdeal b rogeedt assistance of his or her state of nationality.'®" The Court noted that
o avres peotesting the indiyidual’s right are compulsory. Nonetheless, it can be presumed
frors hin patispradence that the 1C) indirectly recognized the function of protecting human
(his s 8 compoment of diplomatic protection Importantly, the 1C) did not question the
o retuary nature of the siate's procedural right to act in diplomatic protection.'™ The state
e vely master o deckde™ IF it will st in diplomatic protection to  guarantee  the

vt
wndiy shual rights of s nationals

[ that is e case Fibkopta has ratified most of the core UN international human rights
weatsen Haman right laws by their nature are not boarder limited. Morcover article 9 of the
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nal instruments ratified by Ethiopia are an integral
the core objective of the thesis is to examine the legal
law In gencral and the protection of Ethiopian
the thesis will explore if Ethiopia is implementing

i is to protect the human rights of its nationals

mentation method of human right treaties signed by




CHAFTER FOUR
GO PROTECTION OF ETHIOPIAN NATIONALS ABROAD
111 Legnlations of Ethiopia on the Protection of Nationals

oees t legal framework encompasies ratifiod international instruments. According to

Cu f e P comstitution all imternational instruments ratified by Ethiopia are an

wegrsl pan of the law of the land ““Moreover, article 13 further stipulates that the

b ot

AN |

Luntal 1ights peabeimed i the Comstitution shall be Interpreted in a manner conforming

v pbes of the VDR, lssernational covenants on human rights and international

s whopeed by |ihiopis respectively “Ethiopia has ratified most of the core UN

e enl B g westion | Morgover, it has also ratified the VCDR, which governs

[ ts cowslates i destination countries, with respect to protection of Ethiopian

LI wnd Vheman right conventions are universal that they can apply

e bt boeder restriction. Therefore Ethiopia is bound to respect the treaties
et s mationaby bryond borden

s s of the foreign Affain of Ethiopia (FAE) s exercised by the Prime
£ 1 opes (PME ) AL per the constitution Article $5(1) the powers and duties of
ve epaet of the FDRE fs proclaimed since 1995 in different proclamations. The

vor wend rergwmeiilinigs of the foreign affairs proclaimed under the different proclamations
wod with mathonals living sheoad is more of less smilar """ Under the proclamation the

I Al s reuge wriele o gEnvuring the intevest M ﬁm ﬂf th‘l‘im M‘ionﬂls NSEdlng

it ¢ e od T A (0] and AR 1) Astiches 9(4) reachs as all international agreements ratified
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stecadUln cooperation with the appropriate organs, the Minister safeguards the interests
aend tights of the country, and ensures that they are respected by foreign States.'”

[he other Somestic lew that can be mentioned in relation with the issue at hand is that the
Foreign Servie proclamstion. “This law is legislated in order 1o put in place a legal
framemoeh hat would enable 10 sdminister the Foreign Service (FS) in a consistent and
Covedinated insttutional mechanism 10 realize the objectives provided by the FAE.'” It is
belived W he dmportant 1o introduce & system that would allow 1o carry out the FS related
w i ties of differest government offices in a coordinated manner.'™ It has also become
secessay o put o place an efficient and effective organizational, administrative and
peow sl system that would enable the creation of an accomplished and strong human
e capable of Nulfilling it national mission with devotion and dedication, and
cotivatem wnd realize o trssparent and accountable carcer FS.'FS means the service
el By the MIEA and the missions abroad ' “Even though this proclamation discuses
noee abeat the missions and comsular services of Ethiopia, there is an article under the
wotim pomers and Guthes of the 1S That is one of the responsibilities of the FS is
fe e tig (he vights and interests of Fihloplan nationals abroad (ENA).'

D 18 peonade comsular sorvices waing the missions that are situated in the fifty nine
coharnes of | ihiopis s & foreign state The mission s practiced according to the articles of
B o eetion of comsular relation of 1961, when addressing the requests of ENA',
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1.2 Imstitutional Framework

Wooper e v section ducussion the PME exercises the overall supervision of the
Pal T Dheretore the Nighest body in dealing with protection of nationals abroad is the
Prome Mosster office The MEATE has alwo the overall responsibility to, in cooperation with
D sppeopesse organs, safoguards the interests and rights of the country, and ensures that
s e respected by foreign States and that the interests and rights of Ethiopian nationals
vl are prosected U Also it has the mandate 1o coordinate other governmental and non -
poermenatal bodies Bor the e purpose. MEAE work through missions of Ethiopia that
peae D iheoges s diplomatic misskon, pormanent mission, consular office or trade office
Wt I ere a1 ihiopian embassy In the foreign state that is the diplomatic mission and
Chere n omo embamy. the permanest misskon representing the FDRE in an inter-
el eganiestion sheosd will take the tak.'""Consular office means a consular
Mov o e TDME sheoad rade office mesns & trade office of the FDRE abroad; honorary
et & sl appoisted i & country where there is no mission or in city where there
e despie the peesence of mbsion in that country."™ There are more than one
el Camtean Bavgn embassies in Pihiopla Through these embassies and the Ethiopian
ctanies whecnd wnd missions and consular offices the work of protection of nationals are
c et b perbormad ™ Dt the practice b far from what is stated in the laws.

b e ahermt of effective ksl redrossing mechanisms in the host states for victims of
e e Eewign mistion of e national state play critical role in advocating for their
at - eraiy --.mummnmmmuﬁnmmwwmlnchming
S rghes m the hout st Accordingly, Director of the consular office of Ethiopia is
g e e pevaet [ ihkopkan citknens’ rights, safety and dignity once they are abroad both
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wegally = well an hegally " As far s & national illegally entered host state is concerned, as
te sepeesetatoe of e duechorse sated, 1 roaches them only when they face problems,
Setaned 0 conbar cosstrien of when their familios lodged complaints before it where as it
e by egal mugraedts wed el Gamilies’ lodge complaints. The representative of this
Soectowate moned et e | Suopeass nationals in the middie cast has no other mechanisms
b L e commphaiets, Bhey wesally contact this directorate for support through their
el e brs on wenationes the | hiopian misslons when they are abused and/or stranded ,
Semd o ot of destination T When it receives this kind of complaints, the directorate
Cost e ks e e of sssistance snd support needed and react accordingly.'”

e ot T e | ihkopian missons b mindmal and stafl members are not necessarily caring
ol b anding T The Dihiopian coumsel evpeclally in the gulf states are symbolic, ill
et et Bl of mheman, cobd hesrted, corrupted, representatives to their citizens of
P The Bwwign aftaies dieector general of MFA admitied that the financial and
s FF NS .:uadk-lmm.!mlhhdoawldmlhcworklud
it bt o sy s M b sated that this will be settied in the near future as additional
ban cewaes will be albcated for Pihloplan missions in the major countries of
e " e tenarntes Clakened that the Erhioplan embassy in Saudi Arabia lack
e e e M Thghs sbuses of [ihopian citizens in Saudi Arabia even to the least

o ae b el nbmtt““ﬁ“\mmwh“m‘ymmmm
pomer Tha weae mm-MMmhMuMNMummIﬂmﬂswm
B e aranhown of ihaopes hat av sppointed 10 different countries of the world should be
it el ke 5wt e ol expests them 10 be. "™ Most of the selection is not done by
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merts he sppestenent 14 b comsidered a & political benefit.'™ The appointees should
el fr L e ol Apant Bom e political and economic development policies consular
protec e shonid e b e sppointons and the government's concern. The counsels should
havt Dl il aed should be experts in negotiations.™ Their integrities to the
wsanw wed i comemtry should be checked. They have 10 use both legal and diplomatic

Al e haae B prossction of setiosals. The Fthioplan government should care more
et e peone s of s oversems citrens like other countries.

42 Fikiopian Migrant Workers

Labvns wopemem oapedially sk of employment opportunities, from Ethiopia to the
M e S been e the tiee e revent years. However, the incidences of abuses against
gt woehars B rwsed ofits wed comcerms oo migration in this arca. Currently,
[ e b b a mportast ofigin, ramslt and destination for regular and irregular
gt Toms e e Thoen of Africa The majority of Ethlopian regular and irregular
gt wer destd o B Ol Sases In Oxtober 2011, the Ethioplan Govenment banned
i bt workars o the Middle Faut temporarily. According to Ministry of
[ atees st S al A Miies of Diiopds (MOLSA) prior to the temporary ban, 480,480 citizens
Nl g e regiaety b0 e Middle Fast between 2011 and 2013 However, many more
Mave o graed wregeiarty aed ww il migrating illegally, predominantly victims of
el b et ity weing beokars o the source and destination countries that facilitate the
legpa ree e st wed Labenst Signelicn

Acvswdngly e ,amun.mwmmhwmofmhs
Bu ghes walery el Shgnity of Dibipians employed and sent abroad. ™ Despite the past
(Mt .Hl.;.w(..ma._mdmmﬂnﬂlaﬁsk.
v B e & e peeently onacted Proclamation 92372016 to regulate the migration
privest amd W.,*.wwggmﬁy,-ﬂapkyoﬂuchm.m
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prim gl obgectives cover the establishment of bilateral agreements, the fight to human
wallibing and clearly define and regulate the role of the private sector in overseas
o vement exchange sorvice T The Proclamation declares that the minimum age for over
wen comphoyment s eighteen. " Therefore, the overseas recruitment of persons under the age
o cgheen i Ukegal sad produces the revocation of the license of the responsible
secr 1o tmchde the hardahips that ilinerste workers from rural Ethiopia frequently face,
Bu e Lematewn mcorporates siningent educational requirements. The Proclamation requires
e bt of grade eight of education 10 undertake overseas employment, ** In addition,
B P lamation sktly requines @ worker to possess a certificate of occupational
e petern o e By the appropeiste competence assessment centre, which attests the match
bt e worker's shills and the occupation he/she is going to perform abroad.
Wivever the wodker must personally provide for its passport, medical certificate,
st certi e, e berth centificate. Conversely, the expenses for the entry visa fec,
it meagert reskdonce and work permit fee, insurance, visa and document
ptent i e wed sppeowal of the employment contract are required to be bome by the
e T b sidiion, i the contract s cancelled due to reasons not attributable 10 the
vae e gyt e The ageeey wee equined 1o reimburse the workers the expenses for the entry
cin e rond Wip wanspont, fesidence and work permit fee, insurance, visa and document
bt st ad sppeoval of the employment contract are required to be bome by the
conphovet " b addition, if the contract i cancelled due to reasons not attributable to the
wothpe the amphoyer of the AgERKy e roquired 10 reimburse the worker.”'" The Proclamation
v rempeen e ey istree of Wlateral sgreements between Ethlopia and the receiving countries as a
v o dephryment of workers ™' The Proclamation specifies that the agreements must
TS anp—— d-w\qc““ﬂ““ﬂmommmu‘
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The oo lamateon defioes theoe modes of recruitment for overseas employment. The first
seges 0 based om B evisence of & government-to-government agreement’
Wooedingly o presemcs of an agreement between the government of Ethiopia and that of the
ety g commtry . MOLSA will provide the recruitment and placement services, including
hrs g and wehection, medical examinations, approval of employment contracts,
e o peeamphoyment end pre-departure orientations, and facilitation of departure of
ket wokers T The wvond category s direct employment is allowed only in the
crcapte ol wtaations peovided In Anicle 62, Accordingly, MOLSA may permit direct
i et f e eomphoyer i part of the saff of an Ethiopian Mission, an international
vganitmm, o where the ol seeker scquines & job opportunity by hisher own accord, with
Bt et of e howsemadd service™ . Direct employment based on the worker’s
e el om the fulfillenent of stringent requirements ensuring the basic rights
gl dignity of the worker I this case. the Bihiopian Mission, or, in its absence, the Mission
of the Soat et on e r-mm.um&mwmmm«wmm
e £aphonnd = ihe reveiving mf"m.ummmm&hmdm
ol e el b peeie evideonce on life snd disability insurance coverage, the document
it v e amsprtation service, together with the employment contract.”* The third
ees s e pervele employmet agencies can conduct the recruitment and deployment
e ae i pewstece of & Boewse from the MOLSA and must respect the requirements of
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s werv e et Cleaty st w s only objective the operation of overseas employment

cachangy MTYRE

Lo g mteke SACSL the Musiary o the appropriate regional labour body is duty bound to
e ihe epsl mscstasce o workens who have suffered an injustice in connection with
verwas cmphoyment This sssdiancs s presumed 1o include the services of representation
b toer w ot of Law e of e motions introduced by this Proclamation has to do with the
b Bee 1 et le the mmapority of bogal proceedings, either civil or criminal, the person who
Sheget w Tt s the besden of prond Similarly, as per article 72 of Proclamation 92372016,
e weeher ke ges st e comditions of work are violated “conditions of work'' as defined
Wt o P deemation 1772000 the defendant who objects is also required 1o prove
B w0 s viokations The party who alleges violation of the employment contract,
vl Lo e e viokation of the Prochamation, has two options: (i) to lodge a complaint
b MBI R A e (0 e e an sction before the labour benches. However, the period of
e W ‘wm-mmmhmwhhhﬂmmmof
e g Accoedingly. e sdminkstrative complaint following the alleged violation
L P et il b barred by lemitation wnless brought within three years from the
Sae v hstwe on hmowbndge o viokstion Nosetheless, who addresses to the regular courts
s rmpesnd b ovrve e varsouss leitations provided under article 162 of Proclamation
L The gemeesl Neistion for an action arising from employment relations, as stated
wulie winbe 1R1L s one your from the date on which the claim becomes enforceable.
Womiere w b o pritasement 10 work and one for payment of wages, overtime pay,
Sl i ainmimts Bl e harred within & perkod of theee and six months respectively.”™
L RS ——— e v ;mqumdmmwmﬁﬂn
wowher v semphoyer e ey Lisd of payment s six months from the date of termination of the
L L I\mhmhﬁ““dﬁmwmmm
e v b and e deewenesd briefly
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pe preseme of regule Socementation or not™' The provision of adequate training to
worhers dephoaed oversess b ewential 1o address one of the possible sources of conflict
ermees e worhors and thew employers. The EOE Proclamation requires an occupational
e petems et e o seek owerseas employment, but it is silent about the subjects of the
ey 1o mhdaem 0 oty peosdes that the worker must cover the expenses.” Given the
e cooen e comdiens of mout Piliopian job seckers, the responsibility to cover these
Caperset s Uty s repeesent 8 banden pushing them 1o irregular migration, shortcoming that
was a4l B wn wmendment Alhough the presence of bilateral agreements should be a
et e L owersess Seployment, s sbeence not always prevents the deployment,
| e s disems e will migrating theough illegal means by the help of brokers.
|t e | e workars can migrate irespective of the fact that the recipient country
bat gt o v gl maltibaneral comventions on the protection of migrant workers, or that it
ek g peadies aed comerete meseres 0o this matter. In the absence of these strict
s pohpe 1 e penetum of e tights of Uihioplan overseas workers still remains a big
Aaliags wnd e cwﬁﬂﬂd“ﬂﬂﬂ“%lﬂmmmof
caen migrad wenhery goner the crpemies smociated with travel documents and medical
s T s ol hese boame wsually bear very high interest. Repayment of this
e of e fmws Bt puth overvess workens to accept humiliating working
o wndete 'r»lh"mwnhdwuﬂhﬂ.mmofmitmeﬂn
Meph -y miwt o Tacweaing mﬂﬂcmwn.mmmhmly in
TS ———————— L L case of criminal acts, the
NS ._,.“‘.,.w.gwhm.WMNmmiw
v e e respemiility of the Public Prosecetion Department, the process may result

e aly o Thy tine
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Mg wtaios 1003 and 119 of Proclamation 17772003 requires disposition of these
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etaw to st on Sedecton of slary, the overseas worker whose rights are infringed
by e peephoyer of By w reoneiteent agency, o who is illegally recruited, may not have the
e ek aeed O smaaes w0 procend against these parties. In such cases the hiring of foreign
| gt O mateomal goversment could ensure more effective protection to Ethiopian

verses woohars Hhomever e Provlesstion exhibits shortcomings, especially conceming the
Bt peoneen ghe e egualaty of westment of srvested Ethiopians overseas,

[ e gone e workers wally bk wafficient support from the Ethiopian Missions in the
g g it Sebmeguently e government of Ethiopla should appoint competent
bt whe wer willing %o belp el compatriots, rather than making the assignment
et e e b of pobmaal affilston. Moreover, the government should conduct
perlowmmnca wada of the Mistions on & reguler basis and encourage those individuals with
el g pertewar W wiiting oversess workers. In addition, the government must
PP ge———— N Y Sephoyment of labowr attachés and provide them with
Wi aemg Acconding % MOLSA sppolstment of labour atlachés are being

| hapss i thy ,..au.nmn-dmm-mmmoh
T ——— . L L ] Milsteral agreements are signed with
ol s reh s, Mo s Ouese ™ Lven then, unless these agreements clearly

pe M ..awr‘uuumdhmMﬂlhmmdvmor
o e ol viokataoms, (hose aramgements may not give sufficient guarantees
rturm oy am snalyvin of the mmmmm&herﬂmm

] T VP PR mummm»ﬂmmtmmobuin
st oot ot e et Bl granted 1o nationals. Although requiring bilateral agreement
M 3 et ;.mmwunﬂmhmuumbm
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cchamiums o foreige periadiction. t\.H~Wwaw
etween | g sed e recigeent countries is a positive step, it is not sufficient. Therefore,
e e e o L mend seocsal b that protect the rights of migrant workers in the host
s when e best ooty Ban sot metified multilateral conventions, declarations, or
gl e wnd st willeg W Wk cosorete messures, the deployment of Ethiopian
ersaat wovhans shonhd b strictly probibined

1 Protection of Eihioplan Nationals Abroad

e s st e resiaec b sevka b0 desermine whether there are legal or constitutional

e e s bew geiesstering diplomatic protection of human rights to
| e e i eats o (AL the extent 4o which such legal or constitutional provisions
favs fee e had by L g Cleem, government responses 1o such requests and judicial

e om b v Wl 50 they renge Ity

L en s wavel e revide sbeond for different reasons. When citizens travel if
nemathomg Noppen & B e sermational aevna they Jook back 1o their home country. A

sae 1 e pee el b swapennd 80 e rogeest of e cRiEs. I thiopéa sets rules and regulations (o
v b il o ety i e domestic baw It we need 10 assess how these laws
wd s paiee i ww Baiing Mﬁ”mwwomor
W s o 1y wt difSrent gty of the workd "One of the responsibilities of these
Wi s o e oo it e e pmtmﬂwwlhﬂ)‘wmibh""h
P et Sy a g or ey qomcernnd relative i comideration of the law of the country and

oo e e T o Office of the MFA located in Addis Ababa will make
L \lm.ﬁot“ﬁﬂiummhm“m
e e R T |mﬂ‘”\m‘mdtﬂﬂlhwmmm
T T e——— ) | § L is made by the national,
g whwe =il by ghven ..uumuwauﬂmv”“m""
eees o e s or b sight ™ The office abso hires 8 lawyer for the individual to
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redress the violaton in sccordance 10 the law of the host state. ™ All in whole the missions
prossde protection n sccordance with the internal procedure which is not disclosed for
sobti | aed the VUUR even though Ethiopla is not a signatory to the convention.”**The
Sffe helps the adividual o exhaust all local remedics that are provided by the host
wate 100 o empossible 0 resolve the case using local remedies the case will be forwarded
Lotk g Misester office of Fihiopsa for further negotiation politically since the supreme
beudy of the foreign affairs of the country is the PME ™

Hooerils b ssting metworks have announced that Ethiopian nationals detained abroad
ave been released and entered 1o thele country following the visit of the PME 10 Saudi
Vet and Dpvpt T These casen are one of the situations where the Missions could not solve
wd te Bwwarded %0 the PME office. These citizens have entered to the host state legally
cod egally wed froen the iatery ews on the media it is learmed that they were denied the right
Lt tead wed given pestion, they were brutally tortured ““Even though the work of the
P b atle wnd very thoughtful of his citizens and fulfilling the promise made on the
L et e e < Hinems remedy for being detained without trial and being brutally tortured
weant heemational hasman Hight lews wis just being released from jail and get back to their

e I westement of alions with the IMS and protection of human rights were not
e el aend demmanded by the Dihiopian government. ™ The international law requests
Wats o proside 8 MAT of slkeons and to protest their human right and if a state violates the
ragemat v gl len and have done -mmm.&nlhtmol'nlknulllyhuivmmrightto
Seramd toirent and the host mmuw»mm;m:ﬂmmm"'

arsaem wiih | aenlaes Finaf Mineld,

vt e wedh | g | ey Manabe,

v mm widh | awsiews §osafen Maie.
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lo haprer teo Jiplomati protection is defined as a resort 1o diplomatic action or other means
A pesectul senthomnent by & State sdopting in its own right the cause of its national in respect
S e ey b0 Ut mational artaing from an internationally wrongful act of another State as
whopted by the 1LY lmsernstional lews declare @ way how states could have access to
peotect e matiomals sbeoad Fihiopis have also enacted a few articles on protection of its
et wals abeoamd on differest legnlation of the land including the constitution as it is
Jowwrned o e peevious sections. The mandate to protect nationals is given to the ministry
A pecign st T The Misistry through the missions provides more or less a consular
et e w0t even binding with the host state since it is not signed by Ethiopia and
4 n et wdenpeate wn Uhe practice interprets it **

L 1 e mether Halima Mozzamil Hussain whose son Mohammed Abdul Aziz was
pral s e B b medical geror i ome of Saudi Arabia hospital ' Mohammed was admitted
L heapial e u mimor operstion fowr years ago in February, 2006 But the minor
ey s B 8 serious injury and he ond up motion less in his bed for the past twelve
earn T Theee yeats sfter e operation and with no end In prospect, Halima approached the
Dt Mty of Sadt Arsbéa bt they weve not looking in 1o her case seriously.™*" She
sieges it huee fiie s bgaen 0 gather dust when someone suggested that she approach the
it s | cmibane sl 30 e 340 " “The consulate approached the Makkah Govemorate
it v poend pece wd i direcied the matter to the Health Ministry ™™ Once the papers
navt froen (e an.g‘ﬁmwmmMﬁmddmewduﬂedofr
e e hesspetad wan fowend guilty and decided 10 pay her compensation 10 the damage it
et 1S et s afher e yours "' The family of Mohammed appealed the case that
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e won showkd stay o e hospetal because if he is not attached to the machines he will
S The Iopeen vie comssl sl wermed the compensation inadequate. “Once
M o ot of e honpital, be will not be able to survive for one month with that
ety ekt Ve Comsel Y alobet utachow Ashenafl,

Ihe e governement volved i 2018 and communicated with the Saudi
poereeent | Arramgements were made 10 test Mohammed in Ethiopia.™ However the
b g povermment obliged msell 10 protect its citizens living abroad in the constitution
wond wtapuent L of B country, the reaction for the case in issue was after twelve years
B et al eeron cwowernd And the reaction of the counsel of Ethiopia in Saudi Arabia was
S afer e yems Justion debayed i considered as justice denied. Even if the officials of
B Fegign afTaun e besmes of lmitation of resources and politics as a barrier for the
et ety abecad. they do ot have the motivations, strategies and integrity to do

ahat D pd o papents e The lwm“uﬁ-ﬁhﬂlm
oo g e s.mmew'mwwunhummiumm.

M dwrongnd  Tha peotes o mouhanium b insufTiciont.

A (Hiren = u..m-wm»mm-wuummuomﬁmas
Vit + e fany aeapeite why e wik detained ™' The office of the consular gave him a
Ewem 4 'qd;u“"mum‘muh”.“““,ﬁ“mmm

(NN ‘au-u-«uh-h;mc-h..ﬂﬁyhﬂm“ﬂnymnlllbokinslnm
4 nd Al lniMhuwmmmm*yﬁﬂmwmma
el e b Sl e b e by case "™ These cases are done in collaboration with
Lomrevat o oupd (v gameratuons wxh s NOM and UNHCR by a mm%fm they told
Ao Oy w il .._—.qhum“hdﬁmﬂmwwmw
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i L e s enght months. “He was released afler cight months without any
ppleaten and so e fom e Miskons office contacted him and he was just
shamdhomed T Bowt state wrbiranily can do anything 1o any alien that entered to the
ot D mateomal shase shio sedther sk for resson why this internationally wrongful act
i B e take B case o sermationsd count ™“Eihiopla does not go further to demand
Wbt B emernat el lew Gacilasten for the mational states as a right i.¢. diplomatic protection

wd
of Satwmats abioand

Wr o D e e peeviows sxtion the nationality proclamation of Ethiopia, as the
et e abwe peos baiens et the stane shall protect the rights and lawful interests of its
aren s et e siahe bl ke ek measeres a5 may be necessary 1o ensure the protection
S v wed e Tl sesnnts of s sationals residing abroad. The nationality proclamation
LU0 e A ges the shate o peokect e nationals abvosd. But the enforcement mechanisms
Wi et Tha L iheopess goversesent s just taking only what is given not demanding

PrtBg v

e e e ws wih e officials of ihe foreign affains the rescarcher lcamed that
Lihecs b st ek casen of diplomatic peotection 1 the IC at all. For the reason that
Vide g -~-owqwﬂll“mhmhmh'odhmayof
S e s e By e oot aed abo the deaft article on diplomatic protection is not
ot s et s el it s repdied by ome of the higher officials of the MFA.™! The
e b ---rm-ud-.-lu-mmhawhhlpmumw.Smu
el | s wiing Antiches of diphomatic protection even If it is not binding.***
bt ¢ vn,m = ol -...n-«--.w.mwuumummmnm
s Bt e b cemtrietion %0 fhe workd 4o respect human rights and the wellbeing of a
et e 0 gets e Aty Sates MerTitory &s an alien. Whether a national enters in to a
il Sl um«m&uﬁhomdwﬂdhﬂﬁklm
hevng 'Hﬂ'ﬂumd“’“wn“mhdﬂﬁeliﬁuoﬂm
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paermatewal e The state S has dome the internationally wrongful act is expected to
odrens o faet T hiheoges legilased e laws 10 give protection to the nationals and
wlegenrd e maerest The basios of protection should be started from the fundamental
g gt Dortars wed hegal emprisonement violates human rights of citizens. Therefore
et b emphement it i promsised ender the comstitution and guaranteed under different
Sowiste Segeiaem of e baed Pihiopis should start rechecking the work done by the
petgn s e aehor s Al (resting the awareness of what is required of citizens before
Sept g T e conetry " Making e all foreign travelers of Ethiopian citizen are legal
wd skt ahet b o Rl probbems If faced outside thelr country. ™ Most of the citizens
ool wre n amars of S gt w0 ek for prosection from their national state therefore
B s et gt g w all o i will e s late for anything 10 do.™ The Mission office are
ot it emparnd W B Bow of mavebers sbroad "™ Borders of Ethiopia are not
et Paeghe Do wnd bt e lives and e exposed to slavery, imprisonment, torture

ol i et awed w8 il war cowntties. Dihlopia has & lot of assignments 1o do in
P Long Serr | dipeESL o
WL T g satemals wavel 1o the Middle Hast countries for search of jobs legally or

-y Vit ot e enprbuomenent and tortures are done by these countries.” Even if
L L LY -nmmt—mlum'twhme
e bt e e ™ il st Sestroy 0w diplomatic relation is the opinion of the
Mo sl of A ‘-n-pM"'HM““wb“mimwm
PP LR B w—— .m,mh-hcﬂhmwbmmun
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e part f e Gty They would west Ber in whatever way it is suitable to them.
[hretoor afier e wmates have agroed o s evtent, the concem of the official is how could
e shaen Semand b et satiomals by e intornational standard™™ The point is Ethiopia
Bt st g b comgeonnint violstion of human rights of protection nationals,

b s waned e comatimetion hat Eihiopian national's right is protected then who is
g b st o e | Sopian governesent I Ethiopia is going (o protect the human
fghe 1 o maamal b i | iopes going b0 imploment i If not diplomatically? Why is there
s lem 48 pwsde b on @ policy o kmplement that in & domestic law? How could the
P g e saligusnd 0a satioesads’ iterest abeoad and keep the promise it gave on
B lpmF e el D geestions were taised for the officials in the interview but their
PR cainimg Ohat 1 st be dlackesed 1o the public because of political
e e wend e e hasdand of Fihiogeia and the hsue of resources.
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CHAPTER FIVE

O CONCLUSION AND RECOMMENDATIONS
41 { ondlusien

Tha resaiis B puger t-wmmmmd“mﬂmh\ﬂﬁlﬂ
et e Dibopean lew e practicr More omphasis s given 1o international human
pghes lam S el wtade om Biplomsatic protection and domestic laws of Ethiopia related

wah e sin e of mateoeadt

Whie T saramals have fe probloms abeoad, the Ethiopian Government and the
e i | bnnans stecand phay am enpovtant role if scted effectively, especially in the carly
Mg s w0 et il o o lormation regaeding the situation quickly, confirm the
whets o s of Disopesn setionals and sk 10 emsure their safety, requesting the
Cwerate e e meher s of B host Naste with & view 10 having the situation in hand

Porvint g S wosmremd of aabests s ossntially & matter of unremitting routine
pre s wed s gihees om e pent of Diblopien nationals themsclves. Once such an
RPN SR Wy g————— . W Mdhumukmly
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The VOUR 5o malulsteral convention that states has to sign to it in order to be obliged and
Wl the other state 10 be responsible if breached the convention.’™ Ethiopia could act
socording o the Convention o protect their own citizens as one of the officials stated but in
ceder ol beeach of the VOUR should sign the convention. If not a signatory Ethiopian
govermment will be just scting by its own Ethiopia could not get all the benefits the
comventen prosides o peotect nathonals abroad. The Ethiopia legal system has devised
oot sl degal aed stitutional mechanism 1o protect the rights of nationals abroad. However
e St laws by themseives e not sufficlent since it involves international arena.
Pharetime | ihiogas has & ot 10 do in ensuring the rights of citizens abroad are protected and
Pnding 3 berser appeoach in enforcing the appropriate intemational law,

£ HRecommendations
Lo the alermentioned findings of this thesis the writer puts forwarded the following
ren oo hatome 1o e comoerned organs 10 give due regands.
b hphoematan protection of aatlonals abroad should not only be a right of the state, it
Dl b b an obligation o states %o that the national can demand the national
wiate & peotection sheoad

o1 s has o ttify VOUR 5o that the government can exercise protection of
et wats abwond 80 fall extent in addition to effectively implementing diplomatic
rotes i

b1 hpean govermment shoukd ensare awareness creation for citizens traveling and
sreiding shwoad 4 to their status and their right 1o seek protection from their national
(£ 24

» u.1mdmhnml’dmﬂﬂdhmipkmmblpmhivembut
ot s fTcumt Therofore labour and social law is necessary,

5 s the bt siate han not ratified multilateral conventions, declarations and is not
= g %o take the AOCTINTY measares. deployment of Ethiopian nationals oversea
whould b strwtly probibised
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