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ABSTRACT

The advent of counter-terrorism as a major international objective after 9/11 and subsequent proliferation
of new anti-terrorism laws by states brought a new challenge to human rights, especially civil and
political rights. The analyses of certain countries’ Anti-Terrorism Laws especially in developing countries
show two major impacts of Anti-Terrorism Law on human rights. The first impact is the post September
11 Anti-Terrorism Laws become broad and give discretionary power to police and security forces which
in turn lead to arbitrary violation of the fundamental rights of suspects of terrorist acts. The second and
most worrying aspect is some developing countries are using Anti-Terrorism Law as a cover to control
political dissent, civil society, media and individual activists critical of government.

The objective of this thesis is to identify and assess the impacts of the 2009 Ethiopian Anti-Terrorism
Law has had on the promotion and protection of human rights. For the purpose of this research qualitative
methodology is used. Both secondary and primary data were collected. As far as secondary sources were
concerned; books, journal articles, newspapers, government enactments, legal instruments, organizational
reports and official documents were used. To substantiate secondary sources with primary sources key
informants interviews were done with 20 persons. For this purpose the research tried to answer the
guestion whether or how the 2009 Ethiopian Anti-Terrorism Law put challenges to human rights.

As the analysis of data shows, the 2009 Ethiopian Anti-Terrorism Law impairs the promotion and
protection of human rights. The proclamation represents a broad and vaguely defined government power
to investigate, detain and prosecute individuals at the expense of due process, judicial overseeing and
public transparency. It empowers police with absolute power of arrest, search and seizure. It grants the
police to make arrest without warrant, as long as the police reasonably suspects that a person is
committing or has committed terrorist acts. Also the reduction of procedural requirements has led police
to detain first and find evidence later. Moreover, the proclamation gives legal cover for the admissibility
of evidence obtained through torture. Thus, its ambiguous and vague definitions can provide a
government a tool of infringing basic human rights like liberty, privacy, prohibition of torture, prohibition
of arbitrary detention, freedom of expression, association, demonstration and assembly.

Furthermore, the 2009 Ethiopian Anti-Terrorism Law has had far reaching impacts on political pluralism
and promotion and protection of human rights in the country. The proclamation provides the government
with the tools to justify its intimidation of opposition political parties, CSOs, media and individual
activists critical to government. As the analysis shows, the new Anti-Terrorism Law has been used to
silence critics and punish political dissents, HRD and media’s critical of government. The expanded law
enforcement power’s allowed incumbent government to apply the label to any groups or individuals. The
vague and ambiguous definitions of terrorist acts in the proclamation led to the criminalization of act of
political dissent such as public demonstrations, non-violent movements and minor acts of violence
committed in the contexts of political activism. The provision which criminalizes ‘encouragement of
terrorism’ is also ambiguous and highly affects journalists and their sources including surveillance and it
highly forced to provide selected information. This is evident that, in Ethiopia, most of detainees of
suspected and convicted under the 2009 Ethiopian Anti-Terrorism Law were journalists, HRD, opposition
political parties” members and leaders and CSOs critical of government.



INTRODUCTION

1. BACKGROUND OF THE STUDY

The current international system for the protection of human rights was born on 10 December,
1948, the date of the adoption of the universal declaration of human rights by General Assembly
of the United Nations (UN). Although, it has no legal binding force, the universal declaration of
human rights (UDHR) serves as a mother text of human rights and a constant reference point in
the international human rights systems. Following this, the UN adopted core human rights

conventions® which have legal binding force on member states (Brems,2007).

Despite the growth and proliferation of legal instruments for the protection of human rights,
there is a continuing disparity between official proclamations and actual performance. Indeed,
the September 9/11, attack in the USA and the Anti-Terrorism movement that followed it
changed the face of human rights considerably. On September 28, 2001 the Security Council
reacted first by adopting 1373 resolution? which established the basic principles for combating
terrorism. In the months that followed, the passing of Anti-Terrorism Law in USA influenced the
world significantly; on 14 December the United Kingdom passed the Anti-Terrorism, Crimes
and Security Act and Canada also passed Anti-Terrorism Act. Following resolution 1373, many
states announced measures to combat terrorism, some of these measures or initiatives again
become a cause for concern to the international bodies and mechanisms for protecting human

rights at all levels: global, regional and national levels (FIDH, 2005).

In general, the counter terrorism laws issued in the aftermath of 9/11 by many countries
compromised some fundamental human rights principles that were considered essential prior to
the attack. In order to fight terrorism, states opted for aggressive measures that contradict the

principles set under international human rights and criminal law (Ibid).

! International Covenant on Civil and Political Rights, International Covenant on Economic, Social and Cultural
rights, Convention on the Elimination of all forms of Racial Discrimination, Convention against Torture and other
cruel, inhumane or degrading treatment or punishment, Convention on the Elimination of Discrimination against
Women, Convention on the Rights of Child, International Convention on the protection of Rights of all Migrant
Workers and members of their Families, Convention on the Rights of Persons with Disabilities and Convention for
the protection of all Persons from enforced Disappearance.

2 United Nations (UN) Resolution No 1373 (2001) adopted by Security Council at its 4385™ meeting, on 28
September 2001.



Ethiopia is party to international human rights instruments; which means that it has an obligation
imposed up on it by the international body given the fact that the country has made itself part of
internationally agreed human rights norms. The Federal Democratic Republic of Ethiopian
(FDRE) Constitution makes all international human rights instruments ratified by Ethiopia an
integral part of the law of the land. Furthermore, it recognizes that human rights and freedoms,
emanating from the nature of humankind are inviolable and inalienable and thus shall be
respected. It further provides that the fundamental rights and freedoms specified in the
Constitution shall be interpreted in a manner conforming to the principles of the UDHR,
international covenants on human rights and international instruments adopted by Ethiopia
(FDRE Constitution, 1995:Article 13).

However, despite these constitutional promises, in the aftermath of 2005 controversial elections,
different opposition groups, human rights activists, international human rights organization and
other groups working on human rights and democracy begin to condemn most of the post
election legislations as they are violating human rights in Ethiopia. Among the condemned
legislations, the Anti-Terrorism Legislation is the most controversial and ever debatable law in
Ethiopia (Abebe, 2012 and Seble, 2012).

Therefore, in this research an attempt is made to explore the enforcement of human rights in
Ethiopia by analyzing the impacts that the Ethiopian Anti-Terrorism Law has had on human
rights in general and Civil and political rights in particular based on the principles of UDHR,
International Covenant on Civil and Political Rights (ICCPR) and the FDRE Constitution. To
this end, the research explores the impacts that Ethiopian Anti-Terrorism Law has had on the
enjoyment of human rights in Ethiopia. Also, the research appraises the impacts of Ethiopian

Anti-Terrorism Law on human rights Defenders and opposition political parties and activists.



2. STATEMENT OF THE PROBLEM

Human rights have recently become a sensitive issue in Ethiopia, a major field of debates
between the government and different opposition groups and between the government and
national and international human rights organizations. Specially, following the 2005 election
crisis, different proclamations enacted by Ethiopian government have been put to criticism as
legalizing violations of human rights. For example the Freedom of Mass Media and Access to
Information Law, Charities and Societies’ Law and Anti-Terrorism Law are among the most
debatable legislation in the aftermath of the controversial election of 2005 (Arriola, 2011and
Merera, 2010).

The most controversial and debatable legislation that is believed to be a challenge to democratic
rights particularly of politically active individuals and entities has been the Anti-terrorism law.
The law proclaimed with the objective of ‘fighting terrorism in the country’ has remained to be
divisive and a topic of political and social debates, between the government on the one hand and
opposition groups, political activists, international human rights organizations and human rights
activists on the other hands (Abebe, 2012).

Many opposition members claim that the law is unconstitutional and politically motivated.
International human rights institutions were kept condemning it by saying that the government is
using it to put down the opposition and intimidate citizens. Especially, the accusation goes to the
violations of freedom of expression that went under scrutiny by the proclamation. Furthermore,
they argue that the Ethiopian Anti-terrorism Law has taken its toll on freedom of expression and
association and is being used to stifle critical voices. Moreover, the listing of terrorist
organizations is conducted exclusively by the legislative organ upon recommendations of the
executive (Abebe, 2012, Article 19 law programme, 2010 and Seble, 2012).

In general, the provisions related to definition of terrorist acts, police and national intelligence
agency powers are believed to be stifling the rights to freedom of expressions, speech, opinions
and the press. These arguments are mainly supported by the report of human rights watch,

amnesty international, article 19 law programme and several writers.



On the other hand, the government has a completely different position on this issue. The late
prime minister, Meles Zenawi repeatedly tried to justify the law by saying it is the direct copy of
the Western Act on terrorism. In particular, those of Germany, USA and British laws on the
matters. The Anti-Terrorism Acts of these states are not only reference but also a direct
guideline, according to the prime minister. That means the law has used arguably what the

international community deems to be appropriate to fight terrorism (Seble, 2012).

Furthermore, supporters of the constitutionality of Ethiopian Anti-Terrorism Law argue that the
Ethiopian Anti-Terrorism Law, as opposition leaders and their international supporters are
claiming, is not another motive on the part the Ethiopian governments to silence the voice of its
opponents. It is rather born out of the pressing needs of the Ethiopian people’s and government
to avert “the clear and present danger threatens the peace, security, development and

democratization effort of Ethiopia” (Sassahulh, n.d).

These heated debates are more based on the debate of criticism and responses. Nonetheless,
Ethiopia’s obligations under international human rights instruments are no exhaustively
analyzed. The way it legalize violations of human rights, its political inclinations and the
political and institutional difference between Ethiopia and Western powers from which it was
copied is not clear, as well. In general, there is no exhaustive and comprehensive research done
that explores the impacts of Ethiopian Anti-Terrorism Law on human rights in general and civil
and political rights in particular. Therefore, this research is an attempt to fill this gap.

3. CORE/CENTRAL ARGUMENT OF THE STUDY

The central argument of this research is that, prior to the controversial 2005 election; violation
of civil and political rights was largely in violation of existing laws — it was illegal persecution.
Since the 2005 controversial election, however, most of the post election proclamations have
provided government with legal shadow to justify the violation of these rights and the Ethiopian
Anti-Terrorism Legislation is part of this debate which increased the scopes of violations of

human rights in Ethiopia.



4. RESEARCH QUESTIONS

The central question of the research is to discuss whether the 2009 Ethiopian Anti-Terrorism

Law poses challenge to human rights or not. The specific questions addressed under this are:

e How does the Ethiopian Anti-terrorism Law affect civil and political rights?
e How does the Ethiopian Anti-Terrorism Law affect human rights defenders and activists?

e How does the Ethiopian Anti-Terrorism Law affect opposition political parties and activists?

5. OBJECTIVE OF THE STUDY

The overall objective of this research is to assess and explore the impacts Ethiopian Anti-
Terrorism Law has had on human rights in general. In identifying problems and analyzing issues,

attempts are made to achieve the following specific objectives;

e To identify and discuss the impact of Ethiopian Anti-Terrorism Law on civil and political
rights.

e To assess the situation of human rights defenders and individual activists in Ethiopia vis-vis
2009 Ethiopian Anti-Terrorism Law.

e To explore the situation of opposition political parties and political activists in Ethiopia vis-

vis 2009 Ethiopian Anti-Terrorism Law.

6. METHODOLOGY AND METHODS OF DATA COLLECTIONS

The approach adopted to undertake this research is qualitative. Qualitative approach employs
different strategies of inquiry, methods of data collection, analysis and interpretation. It
emphasizes the qualities of entities, process and meanings that are not experimentally examined
or measured in terms of quantity, amount, frequency or intensity. Thus, this would enable the
researcher to provide interpretive tools to explore the nexus between Ethiopian Anti-Terrorism
Legislation and human rights by focusing on the impact of Ethiopian Ant-Terrorism Law on the



enforcement of civil and political rights. Therefore, in order to accomplish the purposes of this

research, both secondary and primary sources of information would be collected.

As far as secondary sources are concerned, books, journal articles, newspapers, government
enactments, legal instruments, organizational reports and official documents would be taken as
sources. To this end, reviewing relevant literature to compile in a form of over view of what is
currently known about the nexus between Anti-Terrorism Law and human rights would be
carried out. Also, document analysis would be made to draw together existing data on impacts of
Ethiopian Anti-Terrorism Legislation on human rights in general and civil and political rights in
particular. To substantiate information collected from secondary sources, interviews would be

conducted through key informant interviews.
INTERVIEWS

As far as interview is concerned the researcher purposively selects the following officials or

personalities:

Officials from The Ethiopian Human Rights Commission (EHRC): this institution has a direct
role in the protection and promotion of human rights in Ethiopia. Therefore, the researcher
planned to interviews the officials from this institution to get primary information from them as

well as refers the reports and documents of the Commission.

Ministry of justice: this office is concerned with justice administration in Ethiopia. It is the
drafter of Ethiopian Anti-Terrorism Proclamation. Thus, an attempt would be made to get

primary information from this office, as well.

Opposition political parties’ leaders and Politicians: these groups are highly criticizing the
Ethiopian Anti-Terrorism Law and argue that their members and supporters are suffering as a
result of the introduction of this proclamation. So, an attempt would be made to get primary
information from them too. Since, consulting all opposition political parties are impossible,
Mederek, Unity for Democracy and Justice Party (UDJ) and Blue Party were selected and
interviewed. Therefore, the researcher purposively plans to interview the officials of these

opposition political parties having their own stands toward Anti-Terrorism Law.



Federal Police Crime Investigation Sector (FPCIS) and federal prisons administration: almost, all
federal prisoners are first investigated in FPCIS, traditionally known as makealawi, (Ahmaric
name for center). Thus, the researcher interviewed the senior officials of the center to

substantiate the secondary data gathered on detainees in pre-court time.

Civil Society Organizations: human rights based civil society organization is planned to be
interviewed to get information on human rights situation in Ethiopia in general and impacts of
2009 Ethiopian Anti-Terrorism Law on human rights in particular. For this purpose both Human
Rights Council (HRCO) and Ethiopian Women Lawyers Association (EWLA) officials would be
selected for interviews. Visiting their official reports, press release and documents, as well. But

EWLA official declined to give interviews.

Journalists: one from ERTA and another from private media would be interviewed to explore
information on human rights situation in Ethiopia as a general and impacts of 2009 Ethiopian
Anti-Terrorism Law on freedom of expression in particular. However, the selected private media

journalists decline to give interviews.

Individuals released from prisons who were suspects of terrorist acts, ‘the Muslim Arbitration
Committee Members’ who were later released and some of the family members of suspects of

terrorist acts were interviewed.

Academics from Addis Ababa University were also interviewed to substantiate the above
primary and secondary sources. To this end, three academicians would be selected from different
disciplines especially those working on the topic reflecting on Ethiopian Anti-Terrorism Law and
its impact on human rights. However, the researcher’s attempt to interview academician from
political science and international relation department was unsuccessful. In general, as far as
primary source is concerned 20 key informants’ interviews and personal observation would be

conducted.



7. SIGNIFICANCE OF THE STUDY

The study has some significance as it adds the literature on the topic. It may contribute in
clarifying and explaining the heated debate of the nexus between the Ethiopian Anti-Terrorism
Legislation and human rights. By doing so it may add to studies on the role of the international,
regional and national human rights and democratic institutions in protection and implementation
of human rights by giving attention to violations linked to Anti-Terrorism Law. Furthermore, the
study may contribute to and serve as source to aware the world community in general and
Ethiopian in particular about the impact of Anti-Terrorism Law on human rights. Last but not

least, it is stepping stone for further research in the area.
8. LIMITATION OF THE STUDY

The first limitation in the performance of this thesis is finance. The second is time. Since time is
short it is difficult to see cases in detail. The third limitation is the reluctance of informants to
give information. For example, among the purposively selected offices, EHRC, EWLA, Sandeq
newspaper and Afro-times newspaper declined to give interviews and felt a sense of
apprehension.

9. THE SCOPE OF THE STUDY

In general, this research is mainly about the assessment of the human rights situation in Ethiopia
in light of the Ethiopian Anti-Terrorism Legislation based on available international and national
legal, institutional and procedural frameworks. In effect, the research focuses on the assessment
of the nexus between Ethiopian Anti-Terrorism Law and Ethiopia’s obligation under
international law and FDRE Constitution and enforcement of human rights in light of Ethiopian
Anti-Terrorism Law. Thus, since discussing all human rights-Anti-Terrorism Law nexus is So
difficult, the paper focus on selected human rights issues closely associated with the coming of

Anti-Terrorism Law.



10.ORGANIZATION OF RESEARCH PAPER

This research is organized into four chapters in addition to introduction and conclusion. The first
chapter is about conceptual framework and literature reviews. In this chapter an attempts would
be made to see the concepts of terrorism, counter-terrorism and human rights in order to explore
the Anti-Terrorism Legislations and human rights violations nexus. Literature reviews would be
conducted on the impacts of Anti-Terrorism Law of USA, United Kingdom and Kenya, as well.
The second chapter deals with synopsis of human rights situations in Ethiopia since 1991. Under
this chapter an attempt would be made to assess the legal frameworks and enforcement of human

rights in Ethiopia since 1991.

The third chapter is about the nexus between Ethiopian Anti-Terrorism Law and enforcement of
civil and political rights. The fourth chapter is about Ethiopian Anti-Terrorism Law and its
impacts on human rights. Here, the impacts of this law on human rights would be evaluated
against existing legal, institutional and political practices. The research ends by a conclusion
from the finding.



CHAPTER ONE

CONCEPTUAL FRAMEWORK AND LITERATURE REVIEW

This chapter has the objective of gauging the implications of post 9/11 Anti-Terrorism
legislations have had on the promotion and protections of human rights and reviewing the
counter-terrorism policies and practices of selected countries. To this end, first, the researcher
tried to see the controversial definitions of terrorism and counter-terrorism by focusing on Anti-
Terrorism Law. Then, the researcher tries to see what human rights are. Finally, the researchers
attempted to show the link between Anti-Terrorism Law and violations of human rights. For this
purpose reviewing of the counter terrorism policies and practices of USA, UK and Kenya have

been made.

1.1. DEFINITIONS OF CONCEPTS
1.1.1. TERRORISM

The word ‘terrorism’ comes from the word terror which in turn derived from Latin word, terr,
meaning to frighten. The term has been widely used all over the world by media, academics and
by common peoples. However, most attempts to define it at international and regional levels
have been unable to agree on specific definition of terrorism. The inability by states, academics,
policy makers and researchers to establish a unified definition of terrorism is due to the existence
of the different perspectives and interests from each side. They have employed a different
criterion to define terrorism and such criterion has been a reflection of specific interests and
thoughts (Aljazy, 2010 and Qureshi, 1976).

Questions such as who is terrorist; a person, organizations, groups or states cannot be answered
precisely. One of the reasons is that the criteria vary from one country to another, not even in
national legal codes is there a single definition of what ‘terrorist’ is. Politically, the situation is
even more confusing, for someone may be a freedom fighter whereas a terrorist for others, which
illustrates the variation in the use of the terminology (Redress, 2004).For example, the USSR
considered Afghanistan as a terrorist state whereas it recognized Palestinian struggle as a
legitimate armed conflicts. During the same period the USA took the opposite position,

condemning Palestinian as terrorist and Afghanistan as freedom fighters (Dedeoglu, 2005).
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In legal terms, the international community has yet to adopt a comprehensive definition of
terrorism. However, existing declarations, resolutions and universal “sectoral” treaties relating to
specific aspects of it define certain acts and core elements of terrorism. In 1994, the General
Assembly’s Declaration on Measures to Eliminate International Terrorism, set out in its
resolution 49/60, stated that terrorism includes “criminal acts intended or calculated to provoke a
state of terror in the general public, a group of persons or particular persons for political
purposes” and that such acts “are in any circumstances unjustifiable, whatever the considerations
of a political, philosophical, ideological, racial, ethnic, religious or other nature that may be
invoked to justify them.” (UN, 1994 and OHCHR, 2008).

Also, the Security Council, in its resolution 1566 (2004), referred terrorism to

criminal acts, including against civilians, committed with the intent to cause death or serious
bodily injury, or taking of hostages, with the purpose to provoke a state of terror in the general
public or in a group of persons or particular persons, intimidate a population or compel a
Government or an international organization to do or to abstain from doing any act (UN, 2004).

Later that year, the Secretary-General’s High-level Panel on Threats, Challenges and Change
described terrorism as any action that is “intended to cause death or serious bodily harm to
civilians or noncombatants, when the purpose of such an act, by its nature or context, is to
intimidate a population, or to compel a Government or an international organization to do or to
abstain from doing any act” ( FIDH, 2005, Marks, 2006).

The General Assembly and Security Council with other UN agencies repeatedly resorted to
adopt a universally agreed upon definition of terrorism. Each effort, however, failed based on
the perceived subjectivity of any such definition, as certain elements of a proposed definition
were rejected by various nations whose interests were not served. Some nations emphasized the
need to except freedom fighting, anti-colonial uprisings, or other related violence from the
definition of terrorism (Setty, 2011).

Although, not reach at comprehensive definition of terrorism, many scholars also tried to
identify the core elements used in defining terrorism. For instance, Tiefenbrum, in his Article
entitled, ‘A Semiotic Approach to a Legal Definition of Terrorism’, identified five basic
structural elements in definition of terrorism: the perpetration of violence by whatever means, the

targeting of innocent civilians, with the intent to cause violence or with wanton disregard for its
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consequence, for the purpose of causing fear, coercion and intimidating an enemy and in order to

achieve some political, military, ethnic, ideological and religious goal (Tiefenbrum, 2003).

Furthermore, Maskaliunaite, in his Article, ‘Defining Terrorism in the Political and Academic
Discourse’ attempt to see how terrorism is defined in the political discourse and social science.
In light of this he tried to identify the main elements in the definition of terrorism by using study
conducted by Alex Schmid on 109 scholarly definition of terrorism. From this Maskaliunaite,
derived seven main elements in the definition of terrorism with their percent share: violence,
force (83.5%), political (65%), fear terror emphasized (51%), threat (47%), psych effects and
anticipated reactions (41.5%), victim target differentiation (37.5%) and purposive, planned,
systematic organized reaction (32%) (Maskaliunaite, 2002). This shows that most of the
definition of terrorism contains the element of violence, although, the term violence by itself is

unclear.

To sum up, the definitional question of terrorism left open and subjective, which some scholars
opined as “tell me what you think about terrorism and I will tell you who you are” (Setty, 2011).
The UN Member States still have no agreed-upon definition of terrorism and this fact has been a
major obstacle to meaningful international counter terrorism measures. Also, lack of uniform and
universally accepted definition of terrorism coupled with a mandate for strong counter terrorism
law and policies has open the door for potential abuse for states in those areas in which the
piecemeal international definition does not provide clarity. These situations are even more

crucial in developing countries where the democratic institutions are at infant stage.
1.1.2. COUNTER-TERRORISM

Before discussing about Anti-Terrorism Legislation it is better to discuss the concept of counter-
terrorism in general. The term counter-terrorism has been complicated due to the difference on
the practical implementation and the meaning given on paper as well as due to the problem
inherited from controversial definition of terrorism. That means, it has not been clearly defined
and there are many confusions between empirical conditions on the ground and elusiveness put
at principle level (Maskaluinaite, 2002 and Setty, 2011).
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As a result of this confusion, some scholars have tried to define the concept of counter-terrorism
based on the practical activities adopted by different organs. In other words, they defined it in
conformity to the observable acts on the ground. Thus, in terms of its abstract sense, counter
terrorism can be defined as domestic as well as foreign policy practices which are designed to
combat violent attack caused by international terrorism. Or it is a mechanism or strategy adopted

to protect the people from the violent terrorist’s action (Omelicheva, n.d).

Scholars of ‘terrorism’ identified two distinct models of Counter-terrorism. These are the
military (war approach) and legislative (criminal justice approach). The military approach
advocators considers terrorism as a mortal threat to the state which can only be addressed by
military force. For this model counter-terrorism is described as an action of revolutionary
warfare taking of response based on military and preferring the use of harmful actions, practice
of illegal punishment and troop recruitment. This approach is primarily war model based in a
direct military measure individually or multilaterally and often has extensive violation of
fundamental rights and freedoms (Summy and Ram, 2008). Therefore, military counter-terrorism
advocators believe that the correct response to the terrorist threat was a military track down and
killing a hardcore of extremists using military forces (Hughes, 2011).

Secondly, criminal or legislative approach principles with regard to countering-terrorism could
be applied in relation to developed international law and basic requirements of the Security
Council resolution. Some states already may have developed legislation in relation to the
resolution and such developed legislations will be enough to satisfy the significant obligations.

The other states may need solely to add to or modify developed legislation and could use part of
the principles of the resolution. Still other states may need extensive legislative measure, in
which case the principles, in general or in part, could be enacted to enforce Security Council
resolution 1373. Lastly, there may be also some states that want simply to take ideas from the
resolution, the Explanatory Guide and Expert Group Report to adopt internal or domestic policy
and legislation (HRW, 2012 and Summy and Ram, 2008).

As far as terrorism has a sever effect on a variety of fundamental human rights and freedoms, the
government of states are obliged to take and implement effective counter-terrorism measures.

Both effective counterterrorism actions and the protection of human rights are complementary
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and equally reinforcing objectives which must be done simultaneously as one of states’
obligation to protect the people. However, the current practice is otherwise. Like the serious
impacts of terrorism on protection and implementation of human rights, counterterrorism enacted
by states had been also impaired human rights (OHCHR, 2008). The detail is discussed in

section 1.2 below.
1.1.3. HUMAN RIGHTS

Human rights are rights that human being has by virtue of being human. Human rights are the
most fundamental rights of human beings. They define the relationship between individuals and
power structures, specially the state. Human rights delimit state power and at the same time
require state to take positive measures ensuring an environment that enables all peoples to enjoy
their human rights. History in the last 250 years has been shaped by the struggle to create such
an environment starting with the French and American revolutions in the late eighteen century
(Vijapur, 2009).

From the point of views of law, human rights can be defined as “the sum total of individual and
collective rights recognized by sovereign states and enshrined in their constitutions and
international law”. Since the Second World War the UN has played a leading role in defining
and advancing human rights which until then had developed mainly with in the nation states. As
a result of the establishment of UN, human rights have been codified in various international and
regional treaties and instruments that have been ratified by most countries have begun to emerge
as the only universally recognized value systems (Nowak, 2005).

The concept of human rights though is central to the objective of UN (preamble of UN charter
and Chapter 1, Article 3), is poorly understood. There is no agreement on its meaning, nature,
and content. Specially, during Cold War it is a concept very much contested between East and
West® as well as between developed and developing countries. The liberal-democratic States
asserted the primacy of civil and political rights. While, the former communist States gave
priority to economic, social and commune rights and insisted that they could not be separated

from the class character of society in which they existed. This debate of priority of one set of

® East represents the former socialist blocks which advocate group or collective rights whereas the West
represents liberal-democratic states which advocate individual rights
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rights over another continued to occupy the agendas of national and international human rights

during major part of the 20th century (Vijapur, 2009).

The then newly emerging States of the Third World, while adopting the Eastern or Western
model of human rights paradigms in their constitutions, or a combination of both, focused on
solidarity or group rights such as right to self-determination of peoples, including sovereignty
over their natural resources, the right to development, the right to a healthy and ecologically
balanced environment, the right to peace and the right to ownership of the common heritage of
mankind. Although they insist on interdependence and indivisibility of all human rights — be they
civil, political, economic and social, they aim to achieve economic development and eradication

of poverty at the cost of freedom and civil liberty (Nowak, 2005 and Vijapur, 2009).

However, despite these variations, the ideal modern concept of human rights includes three basic
classes of rights: civil and political rights, economic, social and cultural rights and the group or
collective rights. The contemporary concepts of human rights are guided by the principles of
universality, non-discrimination, inalienability and interdependence and indivisibility* (Vijapur,
2009). Furthermore, both the scope of human rights and states recognition to these rights are
increasing. Although, not comprehensive almost all states begun to agree on most rights codified
under UN. For example, the UDHR principles are began to be accepted as customary

international human rights law (Nowak, 2005).

Despite these positive developments since the end of Cold War, human rights have also faced
challenges in the present situations. That means in addition to the negative effects of War,
repressions and conflict within or among states, currently terrorism and counter-terrorism
measures taken by sates has been emerged as the major threats to human rights in the 21%

century (Vijapur, 2009).

* see Nowak, 2005

15



1.2. THE NEXUS BETWEEN ANTI-TERRORISM LAW AND HUMAN RIGHTS
VIOLATIONS

Terrorism has dual impacts on human rights which is paradoxical in nature.  Mrs.

Kalliopi.k.Kuofa clearly explains these points as cited in FIDH report;

Thus, it is clear that there is a close link between terrorism and the enjoyment of human rights and
freedom. This link is seen directly when groups or individuals, deprive them of their freedom,
destroy their property or use threats and intimidations to sow fears. The link can be seen indirectly
when states response to terrorism leads to the adoption of policies and practices that exceed the
bounds of what is per-missible under international law and results in human rights violations, such
as extrajudicial executions, torture, unfair trails and other acts of unlawful repressions, that
violates the human rights not only of the terrorists but also of innocent civilians (FIDH, 2005: 12).

This shows that just as terrorism impacts on human rights and functioning of society, so too
can measures adopted by states to counter-terrorism. With increase of terrorist attacks, what
is more alarming is that in those states that are least democratic inclined a new effect of
terrorism on human rights can be felt, when governments use the need to combat terrorism as
an excuse to incriminate political opponents and to silence those who might put them in an
embarrassing position like human rights defenders (Redress, 2004). The focus of this section

is on the later concepts: the impacts of Anti-Terrorism Legislations on human rights.

There has been a proliferation of security and counter-terrorism legislations and policies
throughout the world since the adoption of Security Council resolution of 1373 (2001) and
America’s declaration of ‘war on terrorism’, much of which has an impact on the enjoyment
of human rights. Most countries when meeting their obligations to counter-terrorism by
rushing through legislative and practical measures have created negative consequences for
civil liberties and fundamental human rights (FIDH, 2003 and HRW, 2012). Here under an
attempt has been done to assess the impacts of Anti-Terrorism Legislation on human rights

from both legal and enforcement perspectives.

“One overarching rule in criminal and universal law found in human right treaties is the
principle of legality of crime and punishment according to which no crime can be committed
and no punishment is meted out in the absence of penal law” (FIDH, 2005). The criminal

behavior can only be “considered as an offence if it has been defined as such by law at earlier
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date. The definition must be sufficiently precise to avoid any arbitrary application (OHCHR,
2008).

However, as many scholars argue (Hoffman, 2004, Setty, 2011 and Whitakers, 2007), the
definition of terrorism involved in Anti-Terrorism measures taken since September 11, 2001 is
short of this legality. In the aftermath of September 11 governments have used vague and over
broad definition of terrorism. Such definition run the risk of sweeping peaceful expressive
activities into the definition of terrorism and can be the basis for repressive regimes attacking
political opponents or other pre-textual uses of Anti-Terrorism campaign. Such Anti-Terrorism
Laws violate the principle of legality and provide a basis for governments to label political
opponents or human rights defenders as ‘terrorists’. In addition, it can subject them to

exceptional security measures that would not be tolerated in other contexts (Hoffman, 2004).

Further the 2004 Redress report explain that vaguely worded definition of terrorism in domestic
laws is particularly worrisome when applied by states lacking general human rights safeguards.
In these types of states the use of label ‘terrorism’ can legitimize the measures applied by the
government to counter opposition groups on the basis of political considerations. For example,
“the Russian Federation, by comparing its own campaign in Chechnya with the US led campaign
against Al-Qaeda and Osama Bin-Laden, has been able to reduce significantly the international

scrutiny of its human rights record in Chechnya” (Redress, 2004).

Moreover, the adoptions of vaguely defined Anti-Terrorism Law in the third world countries
provide governments with the tools they need to justify anti-democratic practices. In many
countries, as has been documented extensively by human rights groups (FIDH, 2005, HRW,
2012c, Redress, 2004 and Redress and Reprieve, 2009), the new laws have been used to silence
critics and punish political opponents. Expanded law enforcement power capabilities have
allowed incumbents to apply the label to any groups or individuals that permitted officials to
keep taps on the communications and activities of civil society organizations. The reduction of

procedural requirements has led police to detain first and ask questions later (Hoffman, 2004).

Likewise, scholars argued that Anti-Terrorism Legislation around the world, along with
previously adopted immigration legislation and regulations, has contributed to an increase in

racial profiling and institutionalized racism. Guilt by association has had a chilling effect on the
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fundamental rights of freedom of expression, freedom of association and freedom of movement

as well as on the basic democratic rights to protest and to simply assert one’s rights (ICLMG,

2004).

When we come to the practical aspects of Anti-Terrorism Law and human rights violations
nexus, as many scholars and international human rights organization reports show, the
current states counter-terrorism measures implicate numerous fundamental human rights
including the right to life, absolute prohibition of torture, the right to liberty and security
through arbitrary detentions, freedom of assembly and association, freedom of expression
and information, the right to fair trail, prohibition of extradition, the rights to privacy and
other social, economic and cultural rights (FDIH, 2004 and OHCHR, 2008,).

One area of concern in counter terrorism policy practice is lack of transparency and judicial
oversight for measures that significantly infringe on human rights like the prohibition of
torture and other cruel, inhumane treatment and punishment, due process and privacy (ICJ,
2009) This issue is aggravated due to the fact that many counter terrorism measures are
shrouded in secrecy, creating difficulties for human rights protection. Although, torture is
strictly prohibited in the convention against torture and ICCPR, yet many states are still
engaging in torture of individual accused of terrorism (HRW, 2012c). For example, the
United States violates human rights in the ‘war on terrorism’ through arbitrary detention and
torture of Guantanamo Bay detainees. Many states have collaborated with the United States
and facilitated detentions, torture and ill treatments of terrorist acts detainees (Fisher, 2007).

Many states employ intelligence and surveillance measures contrary to international human
rights law, justifying by fight against terrorism. Some have established intelligence agency
that have “legally acquired the power to arrest and detain people who are expected to have
information about terrorist activities”. These agencies are not subject to judicial oversight
and this may increase the risk of arbitrary detention and other human rights violations (FIDH,
2005 and Redress, 2004).

The Eminent Jurist Panel (EJP) on “Terrorism, Counter-Terrorism and Human Rights”,
addressed the consequences of counter-terrorism by mentioning that “the terror sowed by

terrorists allowed the states to rush into hasty responses which in turn resulted in violations
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of human rights including torture, enforced disappearance, secret and arbitrary detentions and
unfair trails with little accountability for these abuses” (ICJ, 2009). The EJP further explains
its worries with the expansion of intelligence agencies powers to the extent of arrest and

interrogate terrorist suspects under the umbrella of counter-terrorism measures (1bid).

Another concern in states current counter terrorism measures are procedures infringing on the
right to privacy. Article 17 of the ICCPR specifically prohibits arbitrary arrest or unlawful
interference with privacy, subject to a few exceptions. However, action taken by states in
response to terrorist acts of post September 11 violates this right due to the use of extensive
surveillance (FIDH, 2005). For example, actions taken by United States under the patriot act
have raised concerns due to extensive surveillance techniques employed to combat terrorism.
Many of the provisions of the patriot act are under scrutiny for failing to provide judicial
oversight for intelligence and surveillance procedures that may violate the right to privacy.
The criteria for search were broad that police had authority to stop and search almost anyone,

including members of the press and peaceful organizations (Pitt, 2013 and Podesta, 2002).

The right to life is also non-derogable rights under international law. It is non-derogable even
in states of emergency threatening the life of the nations under international and regional
laws. No one can be deprived of his/her right to life except in accordance to the law of the
land for capital punishment in states which do not abolish it. In practice, however, states
often adopt policies and methods to confront terrorism that in effect, circumvent and
undermine this non-derogable right (OHCHR, 2008).

To sum up the post September 11 Anti-Terrorism Laws, represent a broad and vaguely
defined expansion of government powers to investigate, detain and prosecute individuals at
the expense of due process, judicial oversight and public transparency (HRW, 2012). Thus,
the current counter terrorism policies and practices have a corrosive impact on the rule of

law, good governance and human rights especially.
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1.3. REVIEWING THE IMPACTS OF SELECTED COUNTRIES ANTI-
TERRORISM LAWS ON HUMAN RIGHTS

Since 11 September 2001 many countries have adopted Anti-Terrorism Laws that limit civil
liberties and expand law enforcement powers in the name of national security. Counter-terrorism
legislation is promoted through the United Nations counter-terrorism committee where as USA is
the real driving force behind the enactment of Anti-Terrorism Law (Whitaker, 2013). In this
section an attempt is made to examine the impacts of USA ‘war on terror’ and Patriot Act, UK’s

Anti-Terrorism, Crime and Security Act and Kenya’s Anti-Terrorism Law on human rights.

This is because the UK and USA are among the few countries that have been victims of terrorist
attacks in recent years. They are also at the forefront of ‘war on terror’. Both countries have been
facing with litigation challenging of legislative and other measures they have taken in countering
terrorism. Kenya is another allies of western power on ‘war on terror’, which face challenging in
its introduction of Anti-Terrorism Law. Therefore, reviewing the counter terrorism policies and

practices of these countries can give insight for this research.
1.3.1. USA ‘WAR ON TERROR’ AND PATRIOT ACT

On September 11, 2001 nineteen Muslim male extremists hijacked four commercial airplanes in
New York and Washington DC, Approximately 3,000 people died including the hijackers.
Immediately following these events the United States responded with the beginning of ‘war on
terror’ by invading Afghanistan to bring terrorist like Al-Qaeda and Taliban to justice.
Introduced Patriot Act which condemned by many scholars as the law which violating USA
Constitution, as well (Pitt, 2013). Here under an attempt has been made to examine the impacts
of USA ‘global war on terrorism’ on the protection and promotion of human rights by taking its
tactic the ‘ticking time bomb scenario and target killing as focus. The impacts of Patriot Act on

the enjoyment of human rights, as well.

Immediately as a response to the 9/11 attack the Bush administration declare ‘a global war on
terror’ through target killing of suspected terrorist acts in abroad as well as ticking time bomb to

detect future action of terrorists. The two tactics of USA are in controversial debate among
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scholars, international human rights organizations and USA officials® (Fisher, 2007, IP, 2009 and
Kovarovic, 2010).

Since September 11, USA has greatly increased the use of target killing to engage identified
terrorists, especially through the use of drone. But, the disclosure of this information a raise a
legal debate on target killing; on the one hand, there were those who view the fight against
terrorism from a classic law enforcement stand points believing that identified terrorists should
be detained, charged and tried in the court of law for their actions. They condemned targeted
killing policy is unconstitutional. On the other side there is who view terrorism as an act of war
and therefore, argue that these targeted engagements are legal under the Law of Armed Conflicts
(LOAF)® (Fisher, 2007).

However, the existing reality that many legal scholars (Alston, 2011,Kovarovic, 2010 and Sung,
2003,) believe is that the USA target killing policy is unconstitutional because of the executive
branch of government can not be the jury or judge and executioner of US terrorist operating
abroad. They argue that “all the president has to do is label an individual terrorist which is
enough to target individuals” (Alston, 2011). Therefore, freedom of speech and due process must
be resolved by courts, especially concerning the imposition of a death sentences (Sung, 2003).

The other controversial USA counter terrorism policy and practices in war on terror is the use of
ticking time bomb tactic on high value detainees especially in Guantanamo Bay, Cuba and Abu
Grhaib, Iraq, save other small detention centers. The concept of ticking time bomb as used by
USA officials, as cited by Kovarovic means that “the individuals in custody is known or at least
suspect to possess critical information about an imminent threat that could kill thousands of US
citizens”. With this assumption in mind, the US officials believe that they have only one option;
they must torture the suspect to acquire the information they need to save thousands of innocent
lives (Kovarovic, 2010). Using this approach, the US officials subject the suspect to any number

of torturous methods in the hope of compelling him/her to speak. The suspect might be chained

> For example the FBI and many military lawyers of USA oppose the ticking time bomb tactic (the use of torture
and coercion) on the basis of its inefficacy and long run-cost. See IP, 2009.

6 Opponents of target killing base their arguments on international human rights law while the proponents of
target killing base their arguments on international humanitarian law and revoke the principle of international law
of armed force to justify legality of the act of target killing.
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to a chair and severely beated. He/ she could be electrocuted, suffocated, drugged or
waterboarded (IP, 2009).

Despite the US government’s frequent invocation of the ticking time bomb exception to justify
its acts of torture, most experts (Alston, 2011, Sung, 2003 and Brooks, 2004), argue that except
alarming regularity in an attempt to garner public support for the use of torture and violating the
rights of terrorists and civilians suspects of terrorist acts, the tactic never achieve the assumed
goals. They identify two reasons inter alia: the first is that prisoners have been conditioned to
withstand torture and choose to die at the hand of their captors rather than reveal what
information they have. The second reason is victims forfeit already- known details or create

falsified evidences in an effort to placate their torture (Brooks, 2004).

Likewise there has been much debate over whether the USA Patriot Act is in fact constitutional.
While the US Patriot Act’s main objective is ‘to deter and punish terrorists in the United States
and around the world, to enhance law enforcement investigatory tools.” Many scholars argue that
the patriotic act violates even more than one amendment of US Constitution (O’Leary and Platt,
2003 and Pitt, 2013). The act reduces constraints on the government’s ability to conduct
searches, deports suspects, eaves drop on internet communications, monitor financial
transactions, crackdown on immigrants and contains vaguely defined new crimes of domestic
terrorism which might be applied to acts of civil disobedience (Pitt, 2013 and Sinnar, 2003).
Among other, the provisions on Electronic surveillance and Racial Profiling and discrimination
are the most debatable part of the Act.

As far as electronic surveillance is concerned, Podesta explains that:

US Patriot Act substantially changes the law with respect to law enforcement access to information
about computer use including Web surfing. The Act extends provisions written to authorize
installation of pen registers and trap and trace devices, which records outgoing and incoming
phone numbers to authorize the installation of device to record all computer routing, addressing
and signaling information. The computer users surf the web and download the file using phone
lines, mobile devices and cable modems (Podesta, 2002: 3).

The government can learn a tremendous amount of information about you, from where you shop,

what you read and who your friends are using the transactional records. Therefore, the potential

for abuse, invasion of privacy and profiling of citizens is high (US Patriot act section, 216 and

Podesta, 2002).
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Under the Patriot Act, immigrants ‘certified’ as treats to national security must be held in
government custody without bond pending deportation proceedings and removal from the
country. Detention could become indefinite for those aliens found to be deportable but whom
other countries decline to accept (Patriot Act section, 411 and 412). As soon as the Patriot Act
came in to effect, several hundreds of immigrants remained in government detention under a
separate emergency order allowing them to be held without charge for an extended period. The
lengthy detention of so many aliens, few of whom were suspected involvement in terrorist
attacks, generated concern that efforts to protect national security in the wake of September 11

had infringed on the constitutional rights of non-citizens’ (Sinnar, 2003).
1.3.2. UNITED KINGDOM’S ANTI-TERRORISM, CRIME AND SECURITY ACT

“The UK has had a long history in dealing with terrorism and particular terrorist offences at
home with in its domestic legal framework and abroad in former colonies as well” (Opoku,
2011). Short after the events of 9/11, however, the UK with US assumed a leadership role in the
‘war on terror’ while at the same time announcing a proposal to adopt a new legislative measures

in order to counter the threat of international terrorism (Helling, 2002).

The response of the United Kingdom to the events of September 11 has taken a number of forms.
It has offered significant military support to the United States action in Afghanistan. With its
European partners it has engaged in diplomatic activities designed to reduce support for terrorist
groups and deny them access to fund and weapons. Domestically, it has been introduced
significant new Anti-Terrorism Legislation and give prevention of terrorism a higher priority in
the work of its police and intelligence agencies (Breau et al, n.d). In this section the researcher
tries to focus on the impacts of UK Anti-Terrorism, Crime and Security Act of 2001 on the

enjoyments of human rights.

On 14™ December, 2001 the British Anti-Terrorism, Crime and Security Act became law with
the objective of “ensuring the government to have adequate powers to counter the increased treat
of terrorism in the United Kingdom following the events of September 11”. The UK home
secretary, David Blunkett as cited in Henning 2002 laid the order before the parliament saying

" The provision for certification and mandatory detention contravene the Fifth Amendment’s guarantee of due
process of law.
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the state of “public emergence threatening the nation” existed, necessitating derogation from
Article 5 of the European Convention on Human Rights (ECHR) provisions which guarantee
personal security. However, many human rights organizations and scholars raised questions
‘does the UK really face public emergence within the meaning of Article 15 of the Convention
and is the law temporary as the principles of derogation of rights permit?’ (FIDH, 2012 and
Helling, 2002).

This legislation represents the shift in UK Anti-Terrorist strategy toward a proactive approach
which as its primary aim the prevention of terrorist attacks rather than a reactionary response
designed to culminate in finding solutions to crimes after they have occurred. Positive as this
proactive approach may seem, it is treacherous in its use of preventive detention which leads to
the imprisonment of persons based on an unfounded fear of what they are yet to or might do
rather than on the basis of what they have actually done (Opoku, 2011).

This provision of imprisonment without trail for an unspecified length of time is by far the most
controversial feature of the UK Anti-Terrorism, Crime and Security Act. On the grounds of
‘national security’ and suspicions, non-UK citizens who cannot be deported are likely to become
victims of human rights violations. Having such rights as the right to fair trail and the
presumption of innocence until proven guilty arbitrary curtailed without reasonable limits. These
wide powers of detention without charge or trail granted in the Act have made it necessary for
the UK to derogate from Article 5(1) of the ECHR (Henning, 2002 and Opoku, 2011).

Although, the government justifies internment of non-citizens by derogation principle, the
legislation has been challenged in the courts under the human rights Act, as it was found to be
incompatible with Article 14° of the Convention. Under Article 14, it is permissible to draw a
distinction between two groups of people, if there is an objective justification for the distinction.
Special Immigration Appeals Commission (SIAC) found that there was no objective
justification; the aim of the provision is to protect the security of the UK against international
terrorism, but, the existing evidence show that such a threat emanated from both British and
foreign nationals. Thus, the legislation was disproportionate: under inclusive of the British and
over inclusive of non-British nationals to suspected international terrorism (Wadham, 2003).

® Article 14 of ECHR is about the prohibition of discrimination in the enjoyment of conventional rights.
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The Act also places new restriction on refugees seeking asylum, empowering the government to
deport them if certified as ‘conducive to the public good’ by the secretary of state. The
legislation also limits grounds for appeal of deportation on to a commission called the SIAC. No
further consideration of such asylum claims may be made and not further consideration of the
balance between the individuals’ fear of persecution and the government’s perceived threat to

national security can be carried out (Helling, 2003 and Wadham, 2003).
1.3.3. KENYAN ANTI-TERRORISM LEGISLATION

Since 1998 there have been three major terrorist attacks in Kenya, in which large number of
civilians have been killed and injured. On 7 August 1998, the United States embassy in the
heart of Nairobi business centre districts was bombed, killing 213 and wounding 4,600
others. On 28 November 2002, two suicide bombers drove a car bomb in to a hotel in
Kikamala, near Mombasa, popular with Israeli tourists, 15 people died and 80 were wounded
(Amnesty International, 2005). On September 21, 2013, masked gunmen attacked upscale
West Gates shopping mall in Nairobi, Kenya, taking hostages and Killing at least 67 people
and almost 200 people were wounded (Blanchard, 2013).

As a response to terrorism, in Kenya, extensive arrests were carried out through most of 2003
and to date. Also Kenya tried to introduce Anti-Terrorism Law which faces great resistance
from opposition political parties, human rights organizations and other activists (Redress and
Reprieve, 2009). Therefore, in this section the researcher tried to see both the critics on the
attempt to introduce bill and the practice of Kenya’s counter-terrorism measures. As far as
bills are concerned: the flawed suppression of terrorism bill of 2003 and prevention of
terrorism act of 2012 were seen. In practical aspects, the violation of the rights of arrested,
absolute prohibition of torture, prohibition of incommunicado detain, principles of non-
refoulement, prohibition against forced disappearance and extradition cases during 2003s and

2006s were seen.

Kenya has been unable to enact Anti-Terrorism Law until 2012°, although the government
extensively argues that after September 11, “the existing domestic legislative framework was

inadequate to effectively deal with the multifaceted aspects of terrorism™ (Otiso, 2009).

? Kenya Gazette supplement (2012), ‘prevention of terrorism act 2012’, Nairobi, 24 October 2012.

25



2003 bill was introduced and lapsed. Currently the government introduced new Counter
Terrorism Law on October 2012(Kenya Gazette supplement, 2012). Here under an attempt is
done to examine the failure of the 2003 bill and the criticism a raise over the current
Prevention of Terrorism Act.

Many of the provisions in 2003 bill were criticized on the grounds that it failed to adhere to
human rights obligation set out in the Kenyan Constitution and international law. Among
others, the major critically condemned provisions of the bill are: definition of terrorism,
admission of incommunicado detention, exclusion order, extradition of terror suspects

without legal safeguards and immunity of police officers (Otiso, 2009).

After nearly a decade of disagreement, the 2003 bill lapsed and a new bill was enacted as the
prevention of terrorism act in 2012. The new act marks great improvement, especially in
safeguards to the rights of persons and entities in the process of counter terrorism. However,
the Act still leaves open the definition of terrorism and the appeals process for the

proscription of entities (Mwazighe, 2012).

Although, the criticism on the introduced bill leads to the improvement of legal framework of
Kenya’s response to terrorism attack, the practice is still unchanged. As reports of many
international human rights organizations show (Amnesty International, 2009, Redress and
Reprieve, 2009, FIDH, 2007), a large numbers of arrests conducted in Kenya in the context
of counter-terrorism investigation could be unlawful and arbitrary. The circumstances of

arrest included heavily armed operations and deceit and intimidation (Al, 2009).

International standards require that no one is detained without their being able to
communicate with the outside world, specifically lawyers, doctors and family members. The
practice of detaining people incommunicado, which is without such access, increases the risk
of torture and ill-treatment and “disappearances”. As Amnesty International (2009) report
shows, in Kenya, relatives of detainees were unable to establish where their detained

relatives were being held, most of the time.
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Many reports show that there were further removals from Kenya to Somalia and Ethiopia
without consideration of potential refugee status and assessment to whether reasonable
grounds exists to believe that they were at risk of torture and other cruel, inhumane or
degrading treatment or punishment. According to joint report of Redress and Reprieve of
2009, in 2006 and 2007 alone, Kenya by violating its obligation under international law
basically the principles of absolute prohibition of torture and absolute principles of non-
refoulement, transfer 117 individuals to Somalia, Ethiopia and Guantanamo Bay, were they
suffer more torture and other ill-treatment (Redress and Reprieve, 2009, FIDH).

In general the review of the counter-terrorism policies and practices of USA and UK implied
that, though they face the highest terrorism attack in the world, their counter-terrorism
measures violates internationally protected rights basically the rights of immigrants and
refugee seeking asylums (Opoku, 2002, Pitt, 2013 and Sinnar, 2003). All in all the counter-
terrorism measures of USA and UK violates more of the rights of non-citizens, save minor
violations at home, while Kenya’s counter-terrorism policies and practices in turn violates

human rights of Kenyan especially politically active citizens.

To conclude, terrorism is a controversial concept which has no precise meanings both in
political and legal connotations, save its wider use. This absence of clear legal definition for
the term terrorism has spillover effect to counter terrorism. Because in legal languages when
the term lacks precise meanings, it opens the way for practitioners to include things which
have not be actually included. Thus, these situations lead many scholars to narrate; terrorism
has currently triple impacts on human rights. The first is when terrorists violate human rights.
The second impact is when states violate human rights while trying to investigate terrorists.
The third aspect is the new impacts born out of the increasing attacks of terrorism. When the
terrorists attack increases, it increases the discretionary powers of government to enact Anti-
Terrorism Laws. Then, government in least democratic states use this discretionary power of
enacting counter terrorism policies and practices as excuse for incriminating political

opponents and human rights defenders critical of governments.
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CHAPTER TWO

2. SYNOPSIS OF HUMAN RIGHTS SITUATIONS IN ETHIOPIA SINCE
1991

The main objective of this chapter is to explore the situations of human rights in Ethiopia since
1991. To this end the chapter would discuss inter alia, three points. First the general legal and
institutional framework of human rights in Ethiopia since the coming to power of the Ethiopian
People’s Revolutionary Democratic Front (EPRDF; the practice of human rights in Ethiopia
from 1991 to 2005; and finally the impacts of post 2005 Ethiopia’s legislations on the promotion
and protection of human rights. The 2005 year is selected because it is the land mark in EPRDF
politics-human rights nexus in Ethiopia. For this purpose the Freedom of Mass Media and
Access to Information Proclamation and Charities and Societies Proclamation are discussed in

this chapter.

2.1. LEGAL AND INSTITUTIONAL FRAMEWORKS OF HUMAN RIGHTS IN
ETHIOPIA SINCE 1991

Ethiopia’s record in the area of human rights protection was not admirable, for several decades,
even by the average standard of Africa. The previous government documents and constitution of
the country did not even pretend to require human rights protection as an integral component of
the national legal system, except the 1955 revised constitution and 1987 PDRE Constitution.
However, the current Ethiopian Constitution including several international and African human
rights instruments adopted by Ethiopia since 1990s contains explicit commitment to ensure
protection of human rights with in the new federal political structure (Mohammad, 2011 and
Tsegaye, 2009). This sub-section explores the legal and institutional guarantees of FDRE
Constitution, international and African human rights charter adopted by Ethiopia. The claw
backs clauses and other debatable human rights related provisions of the FDRE Constitution

were discussed, as well.
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As far as the law of the country is concerned about one-third of the FDRE Constitution covers
matters related to human rights'®. The Constitution incorporates several human rights in its
chapter three. This recognition ranges from traditional civil and political rights to socio-
economic rights and group or solidarity rights (Tsegaye, 2009).The constitution robustly
enshrines several civil and political rights, most of which are the carbon copies of the provisions
of the UDHR. The list includes the right to life, which outlaws the deprivation of life except as a
punishment for a serious offense determined by law (Article, 15) to security of a person and
liberty which prohibits arbitrary arrest and deprivation of liberty and protection against cruel,
inhuman treatment or degrading treatment or punishment including the banning of slavery and
trafficking in human beings for whatever reason and forced or compulsory labor (Article 17
(1&2) and Avrticle 18 (2&3)).

The Constitution also includes guarantees that are pertinent to the criminal justices system
(FDRE Article, 19). The rights of arrested persons to remain silent (Article 19 (2)), to be
promptly informed in a language she or he understands of the reasons for their arrest (Article 19
(1)), to be brought before a judge within 48 hours and to habeas corpus are entrenched (Article
19 (3)). The Constitution also over rules and excludes confessions or admissions obtained
through coercion and establishes the right to bill (Article 19 (5&6)).

In a similar vein, accused persons have the right to a public trail in an ordinary court within a
reasonable time, to be informed of the particular of charge, to the privilege against self-
incrimination and the presumption of innocence until proven guilty, to access and challenge
evidence presented against them and to adduce evidence on their behalf, to be represented by
legal counsel of their choice and if they cannot afford to pay for such counsel and if miscarriage
of justice would result, to be provided with one at the expense of the state and to appeal to a
competent court(Article, 20 (1, 2, 3, 4, 5&6)).

Persons in custody have the right to treatment that respects their human dignity (FDRE

Constitution, Article, 21). They also have the right not to be held incommunicado* and hence to

% From 106 total articles of FDRE constitution 31 articles directly deal with human rights (human rights, article 14-
28, democratic rights article 29-44 and other articles related to human rights)

" Incommunicado detention means detaining peoples in a place which is not open for visit by spouses, families,
friends, legal counsel and religion counsel. It is a place which exposes detainees to torture.
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be visited by their spouses or partners, close relatives, friends, religious counsels, medical
doctors or their legal counsel (FDRE Constitution, Article 21 (2)). The retroactive application of
criminal laws is also prohibited and hence unconstitutional (FDRE Constitution, Article 22). The
Constitution also prohibits double jeopardy in the form of an offense upon which a final
convection or acquittal has been entered as per criminal law and procedures (FDRE Constitution,
Article 23).

The Constitution also guarantees equality and equal protection (FDRE Constitution, Article, 25),
the right to privacy (Article, 26) which may only be limited if ‘compelling circumstances’ exists
in accordance with law. The rights of freedom of religion, belief and opinion, the right to
freedom of thought and expression including, access to information of public interests. The right
of assembly, demonstration, petition and association for any causes and purposes, the right to
freedom of movements including: the right to reside anywhere within the national territory as
well as the right to leave and return to Ethiopia (FDRE Constitution, Article, 27-32). Individuals
or groups have the right to access to justice to obtain a decision or judgment over any justifiable
matters in the court of law or other competent body with judicial power (Article, 37). Similarly
the right to vote and to be elected is guaranteed to all Ethiopians of age (FDRE Constitution,

Article, 38). The right to property is ingrained for the benefit of Ethiopians, as well.

Although, with some variations from the UDHR and ICESCR'?, the FDRE Constitution
guaranteed the Economic, Social and Cultural Rights (ESCR) and solidarity rights, as well. The
Constitution incorporates various ESCR. Every Ethiopian has the right to choose his or her
means of livelihood, occupation and profession and an equal access to publically funded services
(Article 41 (1, 2 &3)). It further requires the state to allocate ever-increasing resources to provide
social services, provide funds for the rehabilitation of persons with disabilities, the aged and
children without parents or guardians subject to available means and to pursue policies aimed at
expanding job opportunities for the poor through undertaking programmes and public works
project (FDRE Constitution, Article 41 (4, 5&6)).

Moreover, the Constitution recognizes the third generation of rights- solidarity rights. The right
to development is recognized as a benefit of the peoples of Ethiopia as a whole and in the form

2 The FDRE constitution guaranteed the economic, social and cultural rights and solidarity rights for Ethiopian
citizens alone.
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of right to participate (FDRE Constitution, Article 43). The right to clean and healthy
environment also recognized as the right for the benefit of all persons (FDRE Constitution,
Article 44). The other basic and controversial right is the right of nations, nationalities and
peoples of Ethiopia to self-determination up to and including secession’® (FDRE Constitution,
Article 39).

The FDRE Constitution classified the above mentioned fundamental rights and freedoms
provisions into two: human rights (Article 14-28) and democratic rights (Article 29-44), without
clear differences shown in the texts. However, Article 10'* of the Constitution creates the
impression that human rights are those that emanated from the nature of mankind and democratic
rights are those inherent in democracy. The preparatory works of the constitution suggests, as
Adem explain that human rights are those rights that a person is entitled to merely because of he
or she is a human being and democratic rights are those conferred only on citizens (Adem, 2011).
Tsegaye further mentioned that “human rights in FDRE Constitution are entitlements bestowed
on us by virtue of being human, democratic rights are rights we claim only as a consequences of

our being members of a political community” (Tsegaye, 2009).

The other debatable provision related to human rights under FDRE Constitution is the existence
of claw back clauses within most of the protected rights. It is obvious that human rights are not
absolute. There are, therefore, certain limitations™ to the exercises of these rights. Some
constitutions and international instruments include internal individualized limitation clauses
within each particular right, set out in different details. Others have adopted general limitation
clauses whose application cuts across all provisions. Still others adopt combined approaches in
that in addition to general limitation clauses, certain limitation clauses include their own internal

limitation clauses (Adem, 2011).

B The right of nations, nationalities and people of Ethiopia to self-determination up to secession (article 39) is the
most controversial and ever debatable FDRE constitution provisions among politicians, activists and scholars.

1 Article 10 of the FDRE constitution stipulates that ‘human rights and freedoms emanating from the nature of
mankind are inviolable and inalienable,” article 10 (1). Article 10 (2) further provides that ‘the human and
democratic rights of citizens and peoples shall be respected.” This implies that human rights are the rights of all
human beings simply and merely by the virtue of humanity-universal. While democratic rights which are the rights
of citizens and peoples derived from their judicial and political status. For more information see FDRE constitution
article 10 and Gedion, Timothewos, (2010), ‘freedom of expression in Ethiopia: the jurisprudential dearth’

> Limitation refers to infringement or encroachment on guaranteed rights under narrowly defined permissible
circumstances.
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The FDRE Constitution contains claw-back clauses within most of the protected rights. Some of
the internal limitation simply refers to those limitations determined or established by law, while
others are more detailed and require compelling circumstances and specific laws necessary to
safeguard public security, peace, the prevention of crimes, public morality and the protections of
the rights and freedom of others. These imply that there are, different standard of limitations
depending on which rights the constitution purports to limit. Therefore, problem posed by the
claw back clauses is exacerbated by the absence of more sweeping general limitation clauses in
the Constitution that would have ensured uniformity of standards in scrutinizing the conformity
of limitation of rights with the basic tenor of the Constitution (Adem, 2011).

Scholars identify several problems concerning the possible limitations of rights in FDRE
Constitution. First there is no requirement in some cases such as right to life and security that the
limitation be necessary, proportional and rationally connected with the purpose it inspire to
achieve. So long as limitation is determined or established by law, there is no inquiry into the
fairness and justness of the law. The minimum threshold for restraining fundamental rights and
freedom is significantly law (Gedion, 2011). But, as Adem explains that there is no definition of
what ‘law means’ in the Constitution: whether it includes parliamentary statutes only, or it also
include regulations, directive or even rules and code of conducts of administrative agencies is

unclear (Adem, n.d).

The FDRE Constitution also recognizes exigent possibilities that may require the suspension of
protected rights. Means, derogation clauses related to provision that permit the temporary
suspension of the application and enjoyment of rights in response to emergency incidents that
threaten the life of the nations. Article 93 of the FDRE Constitution prescribes the requirements
for derogation from rights. The Constitution authorizes the possible suspension of most of the
fundamental human rights and freedoms to the ‘extent necessary’ with the helpful of exception.
The only non-derogable rights are the prohibition against cruel, inhuman and degrading
treatment or punishment, slavery or servitude and trafficking, the right to equality and equal

protection of the law and the right to self-determination including secession (Tsegaye, 2009).

Furthermore, the human rights provisions of the FDRE Constitution, also presumably includes

those rights under the Constitution are required to be interpreted and enforced in conformity with
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the principles of UDHR, international covenant on human rights and international instruments
adopted by Ethiopia. Ethiopia is party to six of the seven core human rights treaties*® and
ACHPR. Furthermore, it should be noted that Ethiopia has not any reservation under the
substantive provisions of any of these Conventions except the second ICCPR protocol on
abolishing the death penalty (Brems, 2007). Except Convention on the Elimination of Racial
Discrimination (CERD) and Convention on the Elimination of All forms of Discrimination
against Women (CEDAW), almost all major international and regional human rights instruments
are adopted in Ethiopia since 1991.These facts help some scholars to opine the 1993 year as

bright year for human rights in Ethiopia'’.

The second, promise of protection of human rights in Ethiopia in 1990s is promoting the growth
of democratic institutions that ensure adequate implementation of such rights in real life society.
In addition to the primary institutions*® responsible for the promotion, protection and
enforcement of human rights, there are autonomous institutions established for the sake of
promotion and protection of human rights: the Ethiopian Human Rights Commission (EHRC)
and the Ombudsman Institutions in Ethiopia (Tsegaye, 2009). To this end, although, with some
delay the Ethiopian House of People’s Representative has established national human rights
Commission and institution of the Ombudsman in 2000, both institutions coffering on them to
take various measures necessary for human rights protection and good governance in the country
(Mohammad, 2011).

The establishing proclamation of the Ethiopian Human Rights Commission (EHRC) states that
the Commission is established primarily for the enforcement of human rights as are enshrined in
the FDRE Constitution. It is designed to act as one of the organs in enforcing rights and
freedoms of Ethiopian, with one of the primary functions being “to advocate and promote respect
for and an understanding of human rights and other beings to advocate the public regarding the
nature and contents of such rights. The Commission is also entrusted with the task of
investigating cases of violation of human rights enshrined in the Constitution, in its own

initiatives or upon complaint submitted to it. The Commission can also engage in activities

®see supra note 1 above

Y The major parts of international bill of human rights, ICCPR and ICESCR were ratified by Ethiopia in 1993.

% The primary institutions for the promotion, protection and enforcement of human rights are the three organs of
government; legislative, executive and judiciary.
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aimed at awareness creation and educating people on human rights (FDRE, Proclamation No.
210/2000, Article 5 (1-11)).

In similar vein, Ethiopia has expanded the human rights regime by providing for the
establishment of the Institution of Ombudsman. As it is set out in the establishing legislation of
Ethiopian Institution of Ombudsman (EIO) which was passed by the parliamentary proclamation
No 211/2000; the basic function of the Ombudsman is “to protect citizens against administrative
injustice and bureaucratic oppression and to provide citizens with accessible avenue for
complaint when such injustices and oppression occurs” (FDRE, Proclamation No. 2011/ 2000).
The objective is to make government organs a duty bound to respect and enforce human rights as
are enshrined in FDRE Constitution or any others legislations. The institution can investigate
action taken by ministry or department of government or any members of such ministry or
departments. In general, this institution is much important especially in redressing human rights

violation at work place (Mohammed, 2011).

To sum up, it is possible to draw a conclusion that human rights protection should receive
maximum attention as constitutional primary obligations under FDRE Constitution, especially
civil and political rights. To this effect the development of democratic institutions should be
encouraged and facilitated so that the wider society would increasingly benefit as the federal
system takes root within the constitutional framework. However, as many scholars argue and
human rights organizations reports show, the practice is otherwise. Despite, the guarantees on
fundamental rights and freedom as inalienable human rights, the government of Ethiopia has
been criticized for compromising these rights and the practice of human rights in Ethiopia is not
brought great changes, especially on civil and political rights although it got high legal coverage.

The detail on practice of human rights in Ethiopia since 1991 would be seen below.
2.2.  HUMAN RIGHTS PRACTICE IN ETHIOPIA FROM 1991 TO 2005

Following its capture of state power in 1991, the EPRDF promised the country and its people:
multiparty democracy, respect for human rights, decentralized system of governance and
liberalized economy. To this end, it proclaimed a Charter for the transitional period which later
promulgated into national Constitution in 1994, effective in 1995 (Merera, 2010). One third of

the new Constitution contains provisions on human rights. Furthermore, the Constitution
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declares all international and regional human rights instruments adopted by Ethiopia as integral
part of the Constitution (Tronvoll, 2008). However, in practice the issue is in perspective; there is

a huge gap between constitutional promise and the reality on the ground.

Some informants argue that Ethiopia’s record of human rights has been improving, when
measured against international standards, since the country’s transition from derg regime to the
EPRDF®. The government has also been repeatedly dismissing the allegations of human rights
organizations as well as others as grossly exaggerated and misleading. Human rights situations,
as government claim, has improved dramatically after the derg was overthrown and that, the
majority of violations that occurred were not instigated or condemned by government. However,
contrary to the claims made by the government and some individuals about the improvements
recorded in human rights protection in the country, there have been recurrent reports of serious
infringements of human rights by both government and non-government bodies (Arriola, 2011).

Hereunder the researcher tries to see the major allegations of human rights violations in Ethiopia
from 1991 to 2005 by focusing on civil and political rights. The researcher focus on civil and
political rights because, on the one hand as other researches and human right organizations
reports show, civil and political rights are the most allegations of human rights violated in
Ethiopia. On the other hand the post 2005 Ethiopian legislations in general and Ethiopian Anti-
Terrorism Law in particular is criticized for their antagonism with civil and political rights.
Therefore, an exploration of the violations of abovementioned rights help the researcher to
analyses the difference between the allegations of human rights violations in Ethiopia before and
after the introduction of the Ethiopian Anti-Terrorism Law to clarify an appraisal of 2009

Ethiopian Anti-Terrorism Law- human rights nexus.

The right to life is enshrined under Article 15 of FDRE Constitution and Article, 6 of ICCPR.
Both documents similarly describe the right to life as absolute rights. This right is expressed in
similar ways in Article 3 of UDHR and Article 4 of the African Charter on Human and Peoples
Rights (ACHPR). Despite such legal provisions regarding the right to life, there have been
reports and allegations made by national and international bodies claiming the presence of
serious violations of the right to life in the country, both by state agents and private actors (ICG,

' Interview with ETV Senior Journalist, name confidential, April 22, 2014, Addis Ababa.
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2009). According to many of these reports, the police and the army have allegedly carried out the
major offences violating the right to life. Particularly, they have been condemned for repeatedly
committing politically motivated killings on suspected armed insurgents, such as the Ogaden
National Liberation Front (ONLF) and the Oromo Liberation Front (OLF) in Somali and Oromia
regional states respectively (HRW, 2005).

Also clashes with government forces on numerous occasions resulted in the death of an unknown
number of civilians such as students, government security forces and troops of armed insurgents
and members of different political parties. For example, according to national and international
reports, some 193 people died in the riot after May election though different reports put the
number variously. Both International Crisis Group and Center for Strategic and International
Studies reports that, “police and special army called ‘Agazi’ killed around 200 and imprisoned
around 30,000 demonstrators”. FIDH reported that at least 187 demonstrators were killed during
the year (FIDH, 2009).

The right to personal liberty and security of a person are well recognized under Article 17 of
FDRE Constitution, Article 9 of ICCPR, Article 3 of UDHR and Article 6 of ACHPR. As well,
the Constitution provides the full protection to the Ethiopian citizens against arbitrary arrest and
detention (FDRE, Article, 17 (2)). But as the human rights organization reports show, the rules
mentioned above are not applied in Ethiopia at satisfactory level. The various security agents,
like the common police and special police force have arrested and detained or take other
arbitrary measures, without warrant, charge or bail, and without time limits. Political and
security suspects have sometimes been taken away secretly without notice to family, friends or

close relatives, without notifying of their destination or reason for their arrest (ICJ, 2009).

According to the report of ICJ, 2009 and Lyons, 2011, arbitrary arrest is considered as a
powerful tool for the repression of political dissent. For instance, ICJ and CSIS reports have
claimed that more than 30,000 persons detained in November 2005 following the large scale
anti-government demonstration (ICJ, 2009 and Lyons, 2011). Most of the arrested and detained
persons were released without trail. As the result of the unrest, many of opposition leaders,
human rights defenders, journalists, publishers and ordinary citizens were charged with offenses

such as genocide, treason and attempt to overthrow the constitutional order through the use of
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force. According to the report of Al (2009), in some of the peripheral areas especially areas

known for insurgents’ police enjoy wide discretions in arresting members of political groups.

Likewise, despite the presence of the laws prohibiting the use of torture and mistreatments there

are numerous credible reports of torture and inhuman treatment in the country as well. According
to the report of EHRCO®, 2007 security officials often beat or mistreated detainees. In 2007,
EHRCO reported that some members of the Coalition for Unity and Democracy (CUD) and
Ethiopia’s Teachers Association officials arrested in December 2006 claimed in the court that
they had been tortured in the Federal Police Investigation Sector in Addis Ababa (EHRCO,
2007). Also the HRW, 2010 in its report entitled “regarding serious patterns of torture and other
cruel, inhumane and degrading treatment in Ethiopia” stated its worries by explaining the
seriousness of torture and ill-treatments of detainees arrested on suspicion of involvement with
armed insurgents groups such as ONLF and OLF (HRW, 2010).

2.3. POST 2005 ETHIOPIAN LEGISLATIONS AND HUMAN RIGHTS NEXUS:
OVERVIEW

“The 2005 national election was sharply contested and offered Ethiopian citizens a democratic
choice for the first time in the long history of Ethiopia, with opposition parties winning at least
one-third of the parliamentarial seats” (Arriola, 2011). Further ICJ described the situation as
‘historical watershed’ in Ethiopia (ICJ, 2009). The incumbent government took the initiative to
negotiate with the opposition and level playing field and agreed to a number of important
electoral reforms that created conditions for a more open and genuinely competitive process.
The early negotiations between parties were also a step forward for the democratization process
in Ethiopia. While the pre-election and Election Day process were generally commendable, the
post election period was disappointing. The period following May 15 was marked by highly
charged political tensions (Carter Center, 2005).

Following the post election political unrest the government began the process of cleaning
political stalemate that composed of two interlinked measures: on the one hand the government

declared state of emergency to hand over demonstration begun in Addis Ababa which

Y EHRCO- Ethiopian Human Rights Council which changed its name into HRCO-Human Rights Council in 2009 due
to its area coverage is deemed doesn’t cover at least five regions of Ethiopia to have Ethiopian name.
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humiliated much life of civilians. On the other hand the government continued in introducing
new subsidiary laws which condemned as repressive laws by many scholars and commentators
(Lyons, 2011 and Merera, 2010).

Thus, many scholars criticize the post 2005 elections legislations in Ethiopia as the tool of rule
by law which violates constitutional rights of citizens, save the previous minor criticism?.
Following the initial announcement of the results of the 2005 elections, which revealed that the
opposition had won nearly 100 percent seats in the Addis Ababa city council, the departing
parliament quickly enacted new law which had the effect of making it difficult for the
opposition to implement freely its policies and programmes. The law particularly stripped the
city administration of its control over financial resources and the security apparatus. Most of the
revenue sources for the city administration were moved to the federal government and the city
police force was brought directly under federal control (Abebe, 2012).

Furthermore, in response to the significant increase in the number of the opposition forces to the
federal parliament, the departing federal parliament amended the law that regulated its operation
which requires 20 out of 547 members of federal parliament to register an agendum for
discussion to about 187 to even propose an agendum for discussion by parliament. Thus, this
new parliamentary rule effectively controls the opposition from meaningfully participating in
the parliament even if they had taken their seats. The new law undermined the possibility even
of discussing controversial issues which is the responsibility of parliamentarian (Abebe, 2012
and Merera, 2010).

*! The most open manifestation of rule by law begin by EPRDF at the early stages, during the split of the central
committee of the ruling EPRDF party over the handling of the Ethio-Eritrean War of 1998-2000 and subsequent
imprisonment of siye Abraha and resignation of Dr. Negaso Gidada from FDRE president. Following the split, the
winning faction, including the late prime minister, enacted anti-corruption law which provides the base for the
arrest and prosecution of most of the splinters. Soon after, the court orders the release of accused on bill, a law
which deprived bail to all persons accused of corruption offences was enacted. In similar vein when Dr. Negaso
Gidada resign from the FDRE president, immediately the HPR introduced a new law prohibiting FDRE president
from partisan politics, although previously Dr. Negaso was member of OPDO (Abebe, 2012 and interview with Dr.
Negaso Gidada, Aril 9, 2014, Addis Ababa).
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Nonetheless, among the post 2005 Ethiopian legislations, the Freedom of Mass Media and
Access to Information Proclamation, Charities and Society’s Proclamation and Anti-Terrorism
Proclamation are the most controversial and ever debatable laws in Ethiopia (Arriola, 2011).
Below, the researcher tries to explore the first two proclamations, while Anti-Terrorism

Proclamation is the theme of this research and analysis in this study.
2.3.1. PRESS LAW

The UDHR, drafted in December 1948, was the foundation of international human rights law and
the standards of achievement for all peoples and nations. Article 19 of the document states that
“everyone has the rights to freedom of opinion and expression: these rights include freedom to
hold opinions without interference and to seek, receive and impart information and ideas through
any media and regardless of frontiers” (Ross, 2010). In the same vein, the FDRE Constitution
lays out the legal rights of citizens to hold opinions, thought and free expression under Article
29. This Article protects freedom of expression without interference including the freedom to
seek, receive and impart information and ideas of all kind regardless of frontiers, either orally, in
writing or in print, in the form of art or through any media of once choice. It also affords
freedom of the press and the mass media by ensuring the opportunity for access to information of
interest of the public and prohibiting censorship (FDRE Constitution, Article 29).

Article 29 of the FDRE Constitution also provides the right of the media to institutional
independence and legal protection to enable the accommodation of differences as necessary to
democratic society (Article, 29) Furthermore, the Constitution takes all international agreements
ratified by Ethiopia to be an integral part of the law of the land, which give assurance for
Ethiopian peoples to exercise the rights provided under international human rights treaties
adopted by Ethiopia (Tsegaye, 2009).

Despite the guaranteeing on freedom of expression and access to information as inalienable
human rights, the government of Ethiopia has been criticized for compromising these rights.
Subsidiary laws on the mass media and freedom of information has been criticized as a
restrictive and abusive, especially to the private media (Arriola, 2011). The 2008, Freedom of
Mass Media and Access to Information Proclamation is criticized, among other things for

discouraging especially the private media from engaging actively in several topics including
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human rights, through its restrictive provisions on defamation, excessive fine and registration

system.

The Freedom of Mass Media and Access to Information Proclamation provides that defamation
and false accusation against ‘constitutionally mandated legislators, executives and judiciaries’
will be prosecuted ‘even if the person against whom they were committed chooses not to press
charge’. In this law, journalists and other members of the media can be criminally prosecuted,
fined or jailed for defamation when there is no charge from victim. The provision threatens
freedom of expression, members of the private media and the public will likely to be intimidated
by the possibility of prosecution for any comments they make about government officers.
Without the freedom to comment on any and all news, whether regarding the government or not,
the media cannot fulfill its responsibilities to provide complete and accurate information to the
public. The public’s right to receive the information is violated, as well. On the other hand, the
provision protects the government indirectly; the government has the ability to prosecute any
statement or article written about an official, even if no official feels the report impacted his/her
reputation (Ross, 2010 and Arriola, 2011).

Another debatable provision of the press law which deemed by many commentators as violation
of freedom of expression is the means which the government may be able to use is excessive fine
for a conviction of defamation which is up to 100,000 birr. The seriousness of this fine can be
understood when compared with the fines for other serious criminal acts and human rights
violations like rape and child labor abuse (Ross, 2011).

Registration is also another challenge for the media to engage and contribute to the development
of freedom of press and promotion of human rights. The press law grants the power of licensing
and registration to the Ministry of Information (MOI). Where the freedom of the press is in any
way linked to the whims of the government, there seems to be contradiction in the world of
freedom. The licensing regime established by the proclamation creates, not just a link between
the two but a relationship in which the media cannot operate without the approval of the
government. The likely result of this fear of reputation is that journalists cannot or will not speak
out when the government violate human rights and tries to pass additional repressive laws. In this

sense the limits on free expression could lead to even greater expansion of government powers

40



and control in several areas and create significant challenges for the development of democracy

and promotion of human rights (Arriola, 2011).
2.3.2. CHARITIES AND SOCIETIES LAW

The full realization of human rights requires the participation of other actors than the government
and intergovernmental monitoring bodies, particularly, NGOs and civil societies (Marcinkute,
2011). These actors, through their different strategies and engagement, provides significant asset
to back up the existing system of human rights protection, promotion and enforcement.
Especially, now a day, the significance of NGOs in the international human rights law has come
to light with the ever increasing acceptance and influence of their advocacy to monitor,

investigate, promote and educate the society about human rights (Tiwana, 2008).

However, the relationship between governments and NGOs, especially in Africa, is mostly
characterized by conflict. Indeed, the relationship of NGOs with government is partly depends
on the nature of services they provided to the society. NGOs which engaged in welfare provision
and humanitarian relief are the least likely to experience conflict with government. They are
usually welcomed by the government since they reduce the burden of the government to provide
welfare to the citizens (Sandberg, n.d).

On the other hand, NGOs which experience hostility from the governments are those who
engaged in advocacy works like promotion of human rights and democracy. These types of
NGOs are commonly considered as opponents of government policies and structures. And the
government is most likely attempt to control and monitor their activities in any means possible
(Sandberg, n.d and Cakmak, 2004). The 2009 Ethiopian Charities and Societies proclamation is

part of these contentions.

In January 2009 the Ethiopian Parliament passed into law the Charities and Societies
Proclamation No 621/2009. The law regulates non-governmental organizations, mass
membership based societies, charitable trusts and foundations. The proclamation has established
the Charities and Societies Agency (CSA) with the objective to “enable and encourage charities
and societies to develop and achieve their purposes in accordance to the law and to create a

situation in which their operation is transparent and accountable” (FDRE, Proclamation No
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621/2009, Article 5 (1&2)). This objective is appreciated because it fulfills the legal vacuum

existing in the previous law.

But, the proclamation could be highly criticized as it places excessive restrictions on the work of
human rights Non-Governmental Organization. Following the enactment of this new law, human
rights non-governmental organizations have decreased in number, many have changed their
mandate and those human rights organizations who survived have significantly scaled down their
activities due to the major impacts of fund restriction (Amnesty International, 2012). Among
others, provisions related to funding, administrative cost and power of charities and societies’

agency are the most criticized provisions of the proclamation.

The Charities and Societies Proclamation prohibits Advocacy organizations not to receive more
than ten percents of their funding from foreign sources. Further, the organizations are not
permitted to spend more than thirty percents of their budget on ‘administrative costs’, although
the definition of administrative costs by itself is unclear (FDRE, Proclamation No 621/2009,
Article 88). It may be read to include inter alia, the associated costs of investing and
documenting human rights abuses, the provisions of free legal aid, advocacy activities and other
essential activities conducted by human rights organizations in the promotion and protection of
human rights (Martinez, 2009).

The law further places restrictions on the funding of human rights organization by stipulating
that organizations must have written approval from the CSA for all income generating activities
they undertake and must gain permits from the Agency to conduct the public collection. The law
prohibits charities and societies from receiving any anonymous donations and all accounting
records including full details of donations received must be disclosed and explained at any time

upon request by the Agency (Amnesty International, 2012).

The agency also has the power to suspend or cancel the license of an organization and further has
the power to order that all assets belonging to the organization are confiscated and transferred to
a charity and society with similar purpose. On the other hand, the law imposes restrictions on
NGOs right to appeal. Only the Ethiopian charities and societies may appeal to the federal high
court against the decision of the board. All others (Ethiopian resident and foreign charities and

societies) cannot be allowed to appeal (Martine, 2009).
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The law also authorized the CSA with broad discretionary powers over non-governmental
organizations including surveillance and direct involvement in the management and operation of
organizations. Article 85 of the CSO law enables the CSA to demand the disclosure, at any time,
of any information or documents in a charity or society’s possessions in violation of the right to
privacy protected by ICCPR Article 17 and FDRE Constitution Article 26. As well as,
contravenes the principle of confidentiality which is essential to the conduct of most human
rights work (Tiwana, 2008).

Also, the CSO Law violates the rights guaranteed under Article 31 of FDRE Constitution and
Article 22 of ICCPR. The FDRE Constitution under Article 31 and ICCPR under Article 22
guaranteed the right to work for human rights organization and the right to form or join human
rights organization as essential aspect of freedom of association. Moreover, Article 22 of ICCPR
obliged member states including Ethiopia to create an enabling environment for non-
governmental organizations. However, the 2009 Ethiopian Charities and Societies Proclamation
place a direct legislative restriction on the realization of these rights. It further places major
restrictions on the collection, collation and distribution of human rights information. The law
therefore, significantly impinges on the right of staff members of human rights organizations and
the Ethiopian peoples to ‘seek, receive and impart information’ and ideas of all kinds in violation
of the right to freedom of expression enshrined in Article 19 of ICCPR and Article 29 of FDRE
Constitution (Amnesty International, 2012).

To sum up since 1991 human rights get high constitutional recognition in Ethiopia. One-third of
the FDRE Constitution discusses about fundamental rights and freedom. The FDRE Constitution
also makes the international human rights conventions and other instruments ratified by Ethiopia
an integral part of the Constitution. Furthermore, the FDRE Constitution declares the
interpretation of constitutionally accepted human rights in line with the principle of UDHR.
Despite these legal guarantees allegations of violations of human rights in Ethiopia is reported by

governments and non-governmental organizations especially on civil and political rights.

The constitutionally protected rights of life, right of liberty and security of a person, rights of
privacy, prohibition of torture, freedom of expression, assembly, association, demonstration,

prohibition of arbitrary arrest and rights of arrested persons are violated by both government and
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other bodies at different times. Moreover, the situation becomes worsened since 2005
controversial elections in which the government began to use proclamation to justify the
violations of human rights occurred. Among others, Freedom of Mass Media and Access to

Information Proclamation and Charities and Societies Proclamation are the most criticized one.
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CHAPTER THREE

3. ETHIOPIAN ANTI-TERRORISM LAW AND ITS IMPACTS ON
HUMAN RIGHTS

3.1. MAJOR ALLEGATIONS OF HUMAN RIGHTS VIOLATIONS ASSOCIATED
WITH 2009 ETHIOPIAN ANTI-TERRORISM LAW IN ETHIOPIA

The 2009 Ethiopian Anti-Terrorism Law-human rights nexus is in perspective. The government
and some writers claim that, the government save the Ethiopian people from clear and present
terrorist attacks by using 2009 Anti-Terrorism Law?. According to them this law helps the
government to investigate terrorists before great human rights violation and destruction occur.
On the other hand this law stirred up a lot of negative attention and criticism from different
stakeholders. The main theme of this criticism is that the law could be used by the government as
an instrument to suppress political opposition, human rights activists, journalists and political
activists critical to the government which intern lead to the violations of certain human rights
guaranteed under FDRE Constitution and international conventions to which Ethiopia is the

member?>,

Here under the researcher tried to assess the practice of human rights in Ethiopia vis-vis the 2009
Ethiopian Anti-Terrorism Law. Since discussing all allegations of human rights under this
section is difficult, the researcher tried to discuss only selected civil and political rights sensitive
in the era of counter-terrorism such as, the right to life and prohibition of torture and other cruel,
The right to personal liberty and security of a person, The right to privacy, The right to due
process, The right to assembly, association and demonstration, The freedom of expression and
opinion and due process rights and prisons conditions.

22 Interview with ETV Journalist, name confidential, April 22, 2014, Addis Ababa and Yibekal Gizaw, head office of
NHRAP, March 12, 2014, Addis Ababa.

% Interview with Gebru G/Mariam, Mederek Secretary General, March 23, 2014, Addis Ababa and Dr. Yacob
H/Mariam, former CUD official and lawyer, April 7, 2014, Addis Ababa.
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3.1.1. THE PROHIBITION OF TORTURE AND OTHER CRUEL, INHUMANE OR
DEGRADING TREATMENT OR PUNISHMENT

Ethiopia is party to international and regional treaties that impose legal obligations regarding the
treatment of detainees and the conduct of law enforcement personnel. These conventions include
ICCPR, the Convention against Torture and Other Cruel, Inhumane or Degrading Treatment or
Punishment (CAT) and ACHPR. These treaties prohibit arbitrary arrest and detention and the
use of torture and other ill-treatments. They upload the rights of detainees to be held in humane
conditions and the right to due process and fair trial, including the right not to be compelled to

confess to guilty or testify against themselves (EHRC, 2012).

The FDRE Constitution under Article 18 proclaimed that everyone has the right to protection
against cruel, inhuman or degrading treatment or punishment. Despite, these and other legal
guarantees many international human rights organizations, the committee against torture (2011),
human rights committees (2011) and many of the informants were explained the existence of
consistent allegations concerning the routine use of torture by police and other members of the
security forces, as well as military officers especially in FPCIS, against political dissents and
opposition party members, students, alleged terrorist suspects and alleged supporters of insurgent
groups such as OLF and ONLF.

The committee against torture is concerned about frequently occurring of torture in Ethiopia
with the participation or with the consent of commanding officers in police stations, detention
centers, federal prisons, military bases and in unofficial or secret places of detentions, although
the government denied the existence of unofficial and secret detention center currently in
Ethiopia. The committee also takes notes of consistent reports that torture is commonly used
during interrogation to extract confessions when the suspect is deprived of fundamental legal
safeguards, in particular access to legal counsel which the 2009 Ethiopian Anti-Terrorism Law

further give a legal shadow to do so (the committee against torture, 2011).

The informant released from prison explains that Police investigators at FPCIS use coercive
methods on detainees amounting to torture or other ill-treatment to extract confessions,
statements and other information from detainees by provoking Article 23 of the 2009 Anti-

Terrorism Proclamation which permit admissibility of intelligence reports without disclosing
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sources or methods of gathering®. The Muslim arbitration committee lawyer confirmed this
view by mentioning that the court admits any reports coming from National Security and
Intelligence Services (NSIS) including information from mobile without mentioning the number
of mobile and cross checking sounds of the detainees®. “Depending on their compliances with
the demands of investigators, detainees are punished or rewarded with denial or access to water,
food, light and other basic needs” (HRW, 2013).

“The ill-treatment and service in FPCIS, maekelawi is based on the information the police need
and weight of the crime,” mentioned one of the informant from the member of Muslim
arbitration committee who were released after 18 months in prison. He explained that those who
believed to be accused of terrorist acts and danger to government have been detained in single
class ‘challama bet’ and coerced to give their statements. From the Muslim committee,
mentioned the former prisoner, Abubaker Ahmed, Kalid Ibrahim, Ahmed Mustafa, Ahmed
Injabel, Sheih Sultan Jamal and Yusuf Getachew are those who detained in single class,
‘challama bet’ alone and ill-treated. He further said that in addition to physical injury in FPCIS
during investigation, verbal abuses, ethnic slur and lengthy investigation time is the common
problem and most difficult situations that the detainees face there?. All other informants from

prisons admitted the existence of these abuses in FPCIS.

Various sources indicate that officials in FPCIS are ill-treated detainees by various methods.
According to human rights watch (2013), US department of states (2013) reports and the key
informant released from prisons; frequent verbal threats, inadequate food, poor sanitary
conditions, ethnic slur, crime related abuse, illegal disciplinary measures, limited medical
treatment and prolonged investigation time were cited as common problems of almost all
detainees alleged to have committed crime of terrorism, treasons and attempt to overthrow
constitutional order through the use of force in both FPCIS and regular federal prisons?’.

** An interview with former OFC member, name confidential, April 30, 2014, Addis Ababa.

%> An interview with one of the Muslim Arbitration Committee Lawyer, name confidential, April 8, 2014, Addis
Ababa.

?® |nterview with one of the member of the 17 Muslim affairs fact finding committee released from prisons, name
confidential, March 31, 2014

*’ Interview with 5 persons suspects of terrorist acts and released from prisons, name confidential.
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The Ethiopian Human rights Commission in its 2012 primary report of prisons condition in
Ethiopia recommends as there is ill-treatment like beating in crime investigation sector while the
report witnesses as there is no coercion amounting to torture. Nonetheless, the Commission’s
officials denied the researcher to give their views on the current Ethiopian Anti-Terrorism
Legislation. Although, the Commission’s establishment proclamation No.210/2000 article 6 (2)
authorize the Commission to ensure the laws, regulations and directives as well as government
decisions and orders do not contravene with constitutionally protected rights, the Commission’s
officials’ choice silence. “We are intentionally become silent on the 2009 Ethiopian Anti-
Terrorism Law, there is no official interviews and documents that | give for you relating to this
law,” said the EHRC research and human rights monitoring senior officer?®. But they provide the

researcher documents and press release the Commission published.

Furthermore, the officials from FPCIS, Maekelawi, denied the presence of torture or ill-treatment
in FPCIS, maekelawi, noting that;

Maekelawi carries still the name of the derg, due to lack of awareness among society. But, in
practice there are no violations of the rights of detainees; any police who does so is responsible
for his actions. Human right is the main stream in police station and currently annual
measurement of federal police is human rights violations. Therefore, in Maekelawi, the rights of
detainees are respected as far as the country’s capacity permit; allowed to contact with their
families, contact with legal counsel, periodical health care check up, provided enough food and
imprisoned in common place, there is no detainees detained alone. As far as detainees of terrorist
acts are concerned there are no different treatments from other detainees except their
investigation time is long as compared to others®.

In the same way the EHRC, Chief Commissioner, Ambassador Teruneh Zenna, in his replay
letter to HRW request, provides as the Commission has never face any difficulty in having
access to detainees irrespective of nature and types of crime they are charged with. The Chief
Commissioner letter shows as there is proper treatment in detention sector irrespective of nature
and gravity of crime they are suspected for or charged with. Concerning detainees of suspects of
terrorist acts, the Chief Commissioner’s letter talk as the Commission see their case separately
by mentioning the name of political figures they deal with like Mr. Bekele Gerba, Olbana Lelisa

and Debebe Eshetu as examples. As far as the suspects of terrorist acts concerned the Chief

%8 Interview with Mitiku, EHRC research and human rights monitoring senior officer, March 23, 2014, Addis Ababa.
% Interview with one of the senior official in federal crime investigation sector, name confidential, March 22, 2014
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Commissioner letter concluded that there is no major mistreatment but the basic problems is

regards to the rights of detainees to have access to their families and legal counsel (HRW, 2012).
3.1.2. THE RIGHT TO PERSONAL LIBERTY AND SECURITY OF A PERSON

The rights to personal liberty and security of a person are well recognized in FDRE Constitution
under Article 16 and 17. Article 16 of the 1995 FDRE Constitution stated that everyone has the
right to protection against bodily harm. Article 17 (1) prescribes that “no one shall be deprived of
his or her liberty except on such grounds and in accordance with such procedures established by
law”. The same Article under sub-article (2) provides that “no person may be subjected to
arbitrary arrest and no person may be detained without charge or conviction against him”. This
requisite repeated in Articles 49 through 63 of the criminal code of Ethiopia, which set out rules
for arrest, detention and release on bail. The criminal code also contains a provision which
punishes unlawful arrest and detention ‘with rigorous imprisonment not exceeding ten years and
fine’. An arrested person must, according to the law, be shown the warrant for his/her arrest and

brought before the issuing authority.

However, the analysis of the data shows that the abovementioned rules are violated by the 2009
Anti-Terrorism Law. Several human rights organizations have issued a number of reports on
arbitrary arrest and detention contrary to the laws for a long period in Ethiopia. Moreover, the
introduction of the 2009 Anti-Terrorism Law has been criticized for giving a legal cover for
police and security to do so and arbitrary arrest and detention increased. The police force and
security forces have arrested and detained or taken other arbitrary measures, without warrant,
charge or bail and without time limits. Political and security suspects have sometimes been taken
away secretly without notice to family, friends or close relatives, without telling anything about
their destination and reasons for their arrests (Al, 2012, HRW, 2011 and US State Department,
2013).

To cite the example, the Blue party head, financial affairs, waretaw Bassie describes that “on
June 2012 while our party executive is on meeting, the security police arbitrarily enter in to the

office by breaking office door and took all of us to unknown places. After a prolonged beating,
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kicking, verbal abuse and other physical harms the police allowed us to go our homes*”. In the
same way on March 8, 2014 at the celebration of ‘March 8’ police arbitrarily arrested 11
members of Blue Party including head public relations for 11 days and release on bail. The
informants from Mederek and UDJ support this view by explaining their worries with the NISS

agencies interference in their party works using Anti-Terrorism Law as Justification®!
3.1.3. THE RIGHT TO PRIVACY

Privacy is one among the fundamental human rights which underpins human dignity and other
values. It is protected in the UDHR, ICCPR and in many other major international and regional

human rights. Article 26 of the FDRE Constitution describes the right to privacy as follow:

(1)Everyone has the right to privacy. This right shall include the right not to be subjected to
searches of his home, person or property, or the seizure of any property under his personal
possession...... (2) everyone has the right to the inviolability of his notes and correspondences
including postal letters and communications made by means of telephone, telecommunications
and electronic devices...... (3) public officials shall respect and protect these rights. No
restrictions may be placed on the enjoyment of such rights except in compelling circumstances
and in accordance with specific laws whose purpose shall be the safeguarding of national
security or public peace, the prevention of crimes or the protection of health, public morality or
the rights and freedom of others.

However, in practice, especially since the introduction of 2009 Ethiopian Anti-Terrorism Law
police searched property and vehicles without obtaining warrants, according to reports®.
International and national human rights bodies express their worries that the 2009 Anti-
Terrorism Proclamation could seriously impact the right to privacy. They express their concerns
regarding the wide definition of terrorist acts marred with broad discretion of police power to
search without warrant (HRW, 2010, Al, 2012 and HRCO, 2013).

The US department of state in its 2013 report expressed that police often ignored the law which
requires authorities to obtain judicial warrant to search private property by invoking Anti-
Terrorism Law. The report also mentioned that “throughout the year police carried out nighttime
searches of Muslims homes in Addis Ababa to collect evidence against persons they alleged to

be terrorists” (US State Department, 2013:8). Opposition political party leaders reported

0 Interview with Waretaw Wassie, Blue Party, head Financial Affair, March 24, 2014, Addis Ababa.

* Interview with Gebru G/Mariam, Mederek Secretary General, March 22, 2014, Habtamu Ayalew, UDJ head
public relations March 11, 2014 Addis Ababa.

*For example, the 2014, UDJ report on human rights in Ethiopia.
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suspicions of telephone tapping and other electronic eavesdropping and alleged government
agents attempted to lure them into illegal acts by calling and pretending to be representatives of
groups designated by the HPR as terrorist organizations (Freedom House, 2013). “During the
year opposition members reported ruling party operatives and militia members made
intimidating and unwelcome visits to their homes and offices,” (US department of state, 2013).
These arguments are admitted by my informants from opposition political parties like blue party,
Mederek and UDJ*,

3.1.4. DUE PROCESS RIGHTS
The FDRE Constitution under Article 20 stated that:

(2) accused persons have the right to be informed with sufficient particulars of the charge
brought against them and to be given the charge in writing....(3) during proceedings accused
persons have the right to be presumed innocent until proved guilty according to law and not to
be compelled to testify against themselves...... (4) accused persons have the right to full access
to any evidence presented against them, to examine witnesses testifying against them, to adduce
or to have evidence produced in their own defense and to obtain the attendance of an
examination of witnesses on their behalf before the court.

The FDRE Constitution also guarantees an independent judiciary whereby the courts, as per
Article 79(2), are “free from any interference of influences of any governmental body,
governmental official or from any other source”. Furthermore, sub-article 3 states that “judges
shall exercise their functions in full independence and shall be directed solely by the law”. Such
and other important prescriptions for the exercise of justice are found in the different

international and regional human rights instruments which Ethiopia acceded to.

Despite these legal guarantees, the police and security forces are often accused of regularly
engaged in arbitrary arrest and detention in violation of basic due process rights by sighting the
2009 Anti-Terrorism Proclamation as justification. Those particularly vulnerable to such abuses
include activist students, protesters, journalists, members of political oppositions particularly

those, alleged supporters of insurgent groups such as OLF and ONLF (HRW, 2012).

** Interview with Gebru G/Mariam, Mederek Secretary General, March 22, 2014, Habtamu Ayalew, UDJ head
public relations, March 11, 2014 and Waretaw Wassie, Blue Party head Financial Affairs, April 24, 2014, Addis
Ababa.
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The informants released from prisons further argued that, “There is no respecting of presumption
of innocence, the rights of fair, speedy and public trail within the reasonable time for detainees
suspects of political cases.” Former OFC youth league vice president who released from prison
mentioned that the federal court could not impartially answer the questions of detainees, the
defendants always request the court to investigate allegation of ill-treatment in prisons and delay
in trail proceeding but the response is nonexistent. Another former prisoner mentioned that the
court do not admit any challenges forwarded against evidences held on him and his co-
defendants®.

The other issues related with procedural justice is the courts responsibilities to impartially hear
and rule on allegations of torture and ill-treatment including claims of coerced confessions and
restriction of visits by international observances, independent human rights organizations and
Diplomats. Many human rights organizations express in their reports (HRW, 2013, Al, 2013 and
US State Department, 2012&2013) that the Ethiopian judiciary lacks independence in politically
initiated cases, particularly in trails under the new Anti-Terrorism Law. Since the application of
2009 Anti-Terrorism Law, the courts response to complaints from detainees on torture or ill-
treated by police and the violation of their rights to presumption of innocence by the public

broadcasting was nonexistent.

According to reports of HRW, 2013 and US department of state, 2013 the most worrying aspects
of the torture and ill-treatment of detainees of terrorist acts in FPCIS is the inability of the court
to redress. Ethiopia courts do not demonstrate independence in political cases. The main
indicators of this are, as many reports (Committee against torture, 2011, HRW, 2013 and US
state department, 2013) and the informants told the researcher, there is no impunity or no polices
or security officers punished or take the responsibility for ill-treatment of the detainees, although
some detainees publically show their injuries to court®.

** An interview with former OFC youth league vice president, name confidential, March 30, 2014, Addis Ababa and
former member of Macca-Tulama self-help Association board member, name confidential, April 7, 2014, Addis
Ababa.

* Arrested persons always alleged to the court that they had been tortured during pre-trail in federal crime
investigation sector. For example, both Wubshet Taye and Zerihun alleged in court that they had been tortured
including being beaten and otherwise ill-threatened in Maekelawi. All these mistreatments are not investigated by
court. See HRW report of 2013
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Furthermore, HRW in its 2012 report demonstrated that the case of Ethiopian convicted under
the Anti-Terrorism Law was marred by serious due process concerns. The defendants have no
access to legal counsel during three months in pre-trail detention and the court did not investigate
their allegation of torture and mistreatment in detention. Evidences submitted by the prosecution
pointing to the criminalization of basic human rights works as well (HRW, 2012). For example,
among other evidences present against Reyot Alemu is a picture posted on her face book which
says enough, ‘baga’ in Amharic, about the EPRDF regime, according to the interviews with Dr.
Negaso Gidada, former FDRE and opposition UDJ President and Waretaw Wassie, Blue Party
head, Financial Affairs®®. The views of Muslim affairs fact finding committee lawyers, Tamam

A/Bulgu and other confirm this views®.

In Ethiopian courts when Anti-Terrorism Law is applied, the former detainees complains that
their rights to presumption of innocence violated by public broadcasting. The two questionable
documentary films are ‘Aceldama’ and ‘Jihadawi harakat.’ In case of the Aceldama video
broadcast on ETV, the court reportedly dismissed the complaints of due process violations
against the defendants on the grounds that the video footage was not produced as evidence by the
prosecutors. However, currently UDJ charged ETV and the court decided that UDJ can prepare

anti-Aceldama video to rebuilt its image, said the former UDJ president Dr. Negaso Gidada®.

In case of ‘Jihadawi Harakat’ video, following a complaint by the defendants lawyers, the high
court granted an injection prohibiting the broadcast but ETV ignored the court order and
broadcast by claiming that the office appeal to supreme court and got permission. Although,
defendants’ lawyer, claim that it is in violation of the principle of independence of court since

ETV has no Supreme Court warrant to do so*.

Also, the informant from ETV*° explained that the case with ‘Jihadawi Harakat® is beyond the
ETV journalists’ decision. The journalist said that the video is displayed by National Anti-

Terrorism Groups. Furthermore, the informants who were released from prisons concluded that

*® Interview with Dr. Nagaso Gidada, former FDRE President and opposition UDJ president, April 9, 2014, Addis
Ababa.

* Interview with Tamam A/Bulgu, lawyer and legal counsel, April 8, 2014, Addis Ababa.

%8 Supra note 45

** An interview with one of Muslim accused of terrorist acts lawyers, name anonymous, April 8, 2014

0 Interview with ETV senior journalist, name confidential, March 26, 2014, Addis Ababa.
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as there is violation of the right to presumption of innocence, delay in trail proceedings, lack of
impartiality and lack of informing detainees the reasons for their detention even some times

detainees simply stay in prisons without charges and were later released.
3.1.5. THE RIGHT TO ASSEMBLY, ASSOCIATION AND DEMONSTRATION

The FDRE Constitution provides every person with the right to assembly and demonstration
together with others peaceably and unarmed and petition to the concerned body (FDRE
Constitution, Article 30). Furthermore, Article 21 of the ICCPR, to which Ethiopia is party,
guaranteed freedom of peaceful assembly. Also, Article 31 of FDRE Constitution guarantees the
right to freedom of association stating that, “every person has the right to freedom of association
for any cause or purpose”. Furthermore, Article 22 of ICCPR, to which Ethiopia is party,
guarantees the freedom of peaceful association. However, in contrast to these guarantees, as
informants told the researcher, the government impedes the freedom of assembly, demonstration

and association using 2009 Anti-Terrorism Law as pretext*'.

“Government security forces routinely used disproportionate excessive lethal force to disperse
demonstration across the country” (HRCO, 2013). On numerous occasions, Ethiopian activists
were subject to arbitrary arrest and detention for organizing and participating in non-violent
protest in the country by the name of national security. The crackdown followed months of
widespread peaceful protests beginning in 2012 in which thousands of Muslims called on the
government to cease attempts at dictating the internal religious affairs of Muslims communities,
imposition of Al-Ahbash sects Islam and engineering the elections for the supreme council of
Islamic affairs (CIVICUS, EHAHRDP and HRCO, 2013). All members of Muslim Affairs
Arbitration Committee interviewed are admitting this argument. Dr. Negaso Gidada, former
FDRE and opposition UDJ president supports this view by explaining that the Muslim
Arbitration Committee condemned as terrorist was leaders of peaceful demonstration which the

government by itself recognized at the beginning*

*! Interview with one member of Muslim affairs Arbitration Committee who released from prison, name
confidential, March 31, 2014, Addis Ababa.

* Interview with three of the members of Muslim Committee released from prison, name confidential, March 18,
27 and 31, 2014 and Dr. Negaso Gidada, former FDRE President and opposition UDJ President, April 8, 2014, Addis
Ababa.
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On 13 July, 2012 federal police violently dispersed thousands of Muslim protestors gathered at
Awalia and Anwar Mosque. Following the protest 29 individuals were arrested and later charged
on 29 October 2012 under the Anti-Terrorism Proclamation with the crime of terrorist acts and
planning and incitement of act of terrorism (Article 3 and 4 of the Proclamation) (Ibid).
However, by December 15, 2013, ten individuals including two organizations released freely and
the rest 18 individuals allowed resisting by court but their charge changed from Anti-Terrorism

Law to ordinary criminal code of law.

Opposition groups attempting to hold demonstrations have also been subjected to unwarranted
interference, including mass arrests, under the umbrella of 2009 Anti-Terrorism Law. For
example, on 16 July 2013 at least 40 members of the opposition UDJ were arrested in Addis
Ababa. The arrests occurred as UDJ party members publically distribute pamphlets encouraging
people to sign a petition calling for the release of imprisoned activists (UDJ human rights report,
2013). Dr. Negaso Gidada, former FDRE and opposition UDJ president confirm this view by
saying that, “arbitrary arrest of opposition is normalized in Ethiopia especially since the
controversial 2005 elections while the 2009 Anti-Terrorism Law legalize this acts.” He also
confirms as he is imprisoned for half day while initiating people for peaceful demonstration

around Sheromeda, in Addis Ababa®®.

Dr. Negaso further explains that the incumbent government criminalizes public demonstration by
provoking ambiguous phrase of, ‘serious interference or disruption of public services’ enshrined
under Article 3 of the Anti-Terrorism Proclamation. This open an opportunity for government to
ban all peaceful demonstrations, said Dr Negaso*. HRW in its 2012 report admitted this view by
stating that, ‘serious disruption’ under the 2009 Anti-Terrorism Law, open a broad interpretation
and makes illegal disruption of transport services caused by demonstration as terrorist acts
(HRW, 2012).

3.1.6. FREEDOM OF EXPRESSION AND OPINION

Freedom of expression and opinion is recognized by almost all international instruments as

multi-faceted rights that include much more than merely the right to express or disseminate

** Interview with Dr. Negaso Gidada, former FDRE and opposition UDJ president, April 9, 2014, Addis Ababa.
a4 ,, .
Ibid

55



information and ideas (Commonwealth Secretariat, 2002). The right to freedom of expression is
guaranteed in very similar terms by article 19 of UDHR, a UN general assembly resolution,
Avrticle 19 of ICCPR and Article 29 of FDRE Constitution. For example, the FDRE Constitution
Article 29 reads as follow;

(1) Everyone has the right to hold opinions without interference.....(2) everyone has the right to
freedom of expression without any interference. This right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any media of his choice......... (3) freedom of
the press and other mass media and freedom of artistic creativity is guaranteed. Freedom of the
press shall specifically include the following elements: prohibition of any form of censorship
[and] access to information of public interest....... (6) these rights can be limited only through
laws which are guided by the principles that freedom of expression and information cannot be
limited on account of the content or effect of the point of view expressed...

Likewise, it is illegal under international human rights law for any form of expression
concerning terrorism or any form of violence can be prohibited unless it is clearly intended to
directly incite such conducts. It is underlined that any such restriction for the purpose of
preventing terrorism is closely linked to prevent imminent violence (Commonwealth Secretariat,
2002).

Under the ‘Johannesburg principles’, a set of principles on freedom of expression and national
security developed by a group of experts from around the world and endorsed by the UN special
rapporteur on freedom of opinion and expression claim that restriction on freedom of expression
in the name of national security may be imposed only where the speech was intended to incite
imminent violence and there is a direct and immediate connection between the expression and
likely hood or occurrence of such violence (UN, 1996). The Johannesburg principle under
principle No 7 (a (i)) further provides that expressions like advocates non-violent change of
government policy or the government itself shall not be considered as a threat to national

security or subject to any restrictions.

In line with this, Dan Yirga, HRCO senior human rights officer describe that the Ethiopian
journalists are forced to practice self-censorship by fearing Anti-Terrorism Law while journalism
is not possible in the condition of fear®. However, the researcher’s attempt to ask the opinion of

Ethiopian private media journalists on Ethiopia’s Anti-Terrorism Law is unsuccessful. The

** Interview with Dan Yirga, HRCO senior human rights officer, March 13, 2014, Addis Ababa.
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researcher tried to interview journalists from Sandeq and Afro-times newspapers, but after a
prolonged appointment, the journalists from both news papers decline to express their views on
the 2009 Ethiopian Anti-Terrorism Law.

Nonetheless, the researcher tried to review different publications dealing with the views
Ethiopian private newspapers journalists and bloggers have had on Ethiopian Anti-Terrorism
Law and the result reveals that the private media’s journalists express their worries of the 2009
Ethiopian Anti-Terrorism Law spread the seed of fear to journalists. For example, IPI/WAN-
IFRA press freedom missions joint report (2013), IJCSL Newsletter, 2009 and CPJ, 2010 explain
repeatedly as the Ethiopian Anti-Terrorism Law stifles private journalists and bloggers by citing
Ethiopian journalists who express their worries in secret by fearing persecution under the

legislation.

On the other hand one ETV senior journalist describes that the current Ethiopian Anti-Terrorism
Law is a law that promulgated to protect human rights. It never violates the rights of journalists.
The informant further explain that both the private and government owned media’s in Ethiopia
are at infant stage in case of loudly speaking about public problems. However, despite a few
private Medias which try to base their publication on evidences and balanced position, said the
informant, many of the private Medias in Ethiopia always took the extreme position and focuses
on publication about resistance to the current government. Thus, the informant concluded that
many of the private journalists have their own problem, in which they are partial against the
government. They always publish condemning the government and the criticism toward the
current Anti-Terrorism Law is not new but the extension of their condemning without

evidences*®.

In practice, number of journalists and human rights defenders exposing human rights violations
or discussing sensitive topics have been arrested and detained to prevent from continuing their
work under broad and vague phrases found in the 2009 Anti-Terrorism Proclamation. The
legislation, which severely restricts freedom of expression, has had chilling effect among
independent media in the country (CIVICUS, EHAHRDP and HRCO, 2013).

* Interview with ETV journalist, name confidential, April 22, 2014
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Analysis of the data reveal that the government has repeatedly invoking the law as justification
for its unprecedented crackdown on independent dissent. To date many people (no official
number known) have been convicted under this law, including opposition figures, Ethiopian and
international journalists, UN staff and civil society activists many of them in absentia (Ibid).
Since, 2011, 12 journalists have been convicted of terrorism, making Ethiopia the second largest
imprisoner of journalists in Africa*’, save the current journalists detained whose case is not
identified. Many other journalists have fled the country in fear of accused under Anti-Terrorism
Law (HRCO, 2013).

Adding Dr. Negaso explain that it is evident sign of the government’s effort to silence
independent criticism, many of the accused were arrested as a reprisal for reporting on
government human rights violations and calling for democratic reforms*. Among other evidence
cited during the trail were published articles discussing the Arab Spring and article critical of
government policy. For example, on 14 September 2011, prominent journalist and human rights
activist Eskinder Nega was arrested shortly after writing an article condemning the Ethiopian
government’s use of the country’s 2009 Anti-Terrorism Law to persecute those who express
dissenting views. In support of this view, Dan Yirga, HRCO senior human rights officer,
explains that criticizing the 2009 Anti-Terrorism Law and working with opposition by itself is

seen as terrorist acts by Ethiopian government®.
3.1.7. THE RIGHTS OF PRISONERS AND PRISONS CONDITIONS

Article eight of the UN standard minimum rules for the treatment of prisoners states that ‘the
different categories of prisoners shall be kept in separate institutions or part of institutions taking
account of their sex, age, criminal records, the legal reason for their detentions and the
necessities of their treatment’” (UN, 1995). Another important international human rights
instrument applicable for prisoners is the convention on ‘Basic principles of the treatment of

prisoners’ Article one of the convention reads as ‘all prisoners shall be treated with due respect

v According to the report of the committee to protect journalists (CPJ), sighted in 2013 Amnesty international
report, Ethiopia is the 2" highest number of journalists in jail in Africa next to Eritrea and the g biggest jailer of
journalists in the world

*® Interview with Dr. Negaso Gidada, former FDRE president and opposition UDJ president, April 9, 2014, Addis
Ababa.

* Interview with Dan Yirga, HRCO senior human rights officer, March 13, 2014, Addis Ababa.
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to their inherent dignity and value of human beings.” Also, the FDRE Constitution under Article

21 reads as:

(1) Al persons held in custody and persons imprisoned upon conviction and sentencing have
the rights to treatments respecting their human dignity [and] (2) all persons shall have the
opportunity to communicate with and to be visited by, their spouses or partners, close
relatives, friends, religious councilors, medical doctors and their legal counsel.

Given the abovementioned principles and legal guarantees, EHRC has found in its report as the
general human rights conditions in prisons are improving. There is improvement in categorizing
prisoners or detainees, between juveniles and adults, men and women, pre-trail detainees and
convicted prisoners in federal prisons. The medical care has also shown advancement while the
sanitary is still inadequate. However, there are still prisons where prisoners overcrowded,
especially in sleeping room. Water shortages caused unhygienic conditions and most prisons
lacked appropriate sanitary facilities, according to the 2012 EHRC report. Some problems, such
as shortage of food and clean water have been reported by many prisons. Lack of separating
prisoners based on criminal records, legal reasons for their detention and the necessities of their

treatment is also another problem in Ethiopian federal prisons™.

Furthermore, the US state department report of 2012 describes prisons condition in Ethiopia as
life threatening especially during pre-trail investigation and for selective detainees. The US state
department explained its worries of authorities beating prisoners and insufficiencies of medical
attentions following beatings. Also, mentioned the report, there was overcrowding in sleeping
quarters, lack of sufficient food, water and health care in which many prisoners, Supplemented
food scarcity with daily food deliveries from family members or purchasing food from local
vendors, although the authority prevented some prisoners to do so (US Department of State,
2012). One of the informants from families of detainees of terrorist acts admit this report by
mentioning that in Zuway prison, only one hundred birr per month permitted for detainees of

terrorist acts to receive from his/her visitors®?.

Prisoners have limited access to potable water, unhygienic conditions and most prisoners’ lack

appropriate sanitary facilities. Many prisoners had serious health problems in detention but

% An interview with former Macca-Tulama self help association board members released from prisons, name
confidential, April 7, 2014
> Interview with one of the families of suspects of terrorist acts, name confidential, April 1, 2014, Addis Ababa.
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receive little treatment. Using the information released by FDRE Ministry of Health, the 2012
US department state report describes that 62 percent of inmates in various jails across the
country suffered from mental health problems as a result of solitary confinement, overcrowding

and lack of adequate health care facilities and services (US state department, 2012).

One of the informants who was released from Kilinto prison describes the problems of health
services in federal prisons in two ways: the first problem is lack of willingness to give treatment
for detainees and delay in giving services, especially for detainees accused of terrorist acts and
related crimes. The second problem is lack of enough professionals in prisons clinics. For all
patients, they gave the same medicine®®. In support of this one of the informants from the
families of accused of terrorist acts mentioned that there is no diversified medicine in prisons
clinics, for all prisons the same tablet is given as well as the prisons administrations intentionally
delay the treatment™.

Also, the federal prisons administration does not permit the visit of international observers,
international human rights organizations and diplomats (US state department, 2012). In near,
time only EHRC and Justice for All Prisoners Fellowship in Ethiopia (JFA-PFE) are permitted to
visit, although one of the informants who released from prisons claim that the EHRC
representatives are not independently deals with human rights since they accompanied with
officials of FPCIS and their visits are not more than formality®*. Furthermore, the US department
of state admit this argument by describing the situations as follow; “there were reports that the
federal police commission and EHRC sometimes investigated allegations of abuse, although
detainees discussion with them were not done in private, which could limit their ability to speak
freely” (US State Department, 2013:4).

Amnesty International in its 2014 press release entitled ‘opposition leaders denied medical
treatment: Olbana Lelisa and Bekele Gerba are being denied medical treatment,” enriched the

various reports associated with problem of medical treatment in Ethiopian federal prison by

*? Interview with former Mecca-Tulama self-help Association board member, name confidential, April 7, 2014,
Addis Ababa.

> An interview with one of the family members of detainee accused of terrorist acts, name confidential, April 1,
2014 and Ibid

** Interview with one of the member of 17 Muslim affairs fact finding committees, name confidential, March 27,
2014
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explaining that ‘the two men were moved from Ziway prison to Kaliti prison, reportedly after the
doctor in Ziway referred the two men for hospital treatment, however, since the transfer, the two

men have been denied access to a hospital (Al, 2014).

In addition to the above mentioned problems in Ethiopian federal prisons, the detainees accused
of terrorist acts and related crime face additional psychological, social, economical and physical
abuses.>® Prisoners charged with terrorist acts and related crimes were blocked to contact with
their family members, at the initial stage of their detention and restricted while at regular prisons.
There were also reports those charged with terrorist activities were denied visits with their
lawyers or representatives of their political parties to which they belonged. (US state department,
2013).

Also, the time to be visited by their friends, relatives, legal counsels and families different from
others and short for detainees suspects and sentences of terrorist acts. For some, the number of
people visiting is restricted and there should be prior notification. For example, the number of
people visiting Reyot Alemu is limited including her sister, said Blue Party head financial
affairs®™. As informants told the researcher, suspects of terrorist acts can contact with their
relatives 10 minutes a day and later this time increase to 30 minutes on Saturday and Sunday.

Two of the informants from 17 Muslim Arbitration Committee members acknowledge this report
by confirming that they were contact with their families after one month when the investigation
process is at last stages, in FPCIS. ‘Until one month, we never contact with our relatives and we
do not know whereabouts of our families and the same too them,’ the informants said. The only
thing is the police brought a food and told us it is from Mr. ‘x’’. In the same way two of the
informants confirm that they never contact with their legal counsel during their stay in
Maekelawi for four months while one informant acknowledge as he contact with his lawyer
twice when he was there. The EHRC chief commissioner also admitted these problems in its
replay letter to HRW request. Furthermore, Gebru G/Mariam, secretary general of Medrek
mentioned that the higher officials of their party is blocked from visiting their members accused

of terrorist acts and related crimes.

> An interview with 5 detainees accused of terrorist acts and related crimes and released from prisons.
*® Interview with Waretaw Wassie, Blue Party head financial affairs, March 24, 2014, Addis Ababa.
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The EHRC report of 2012 further mentioned as favorable conditions have been created for
detainees to engage in income generating activities to support themselves and their families.
However, the informants released from prisons explain that detainees’ suspects and sentences of
terrorist acts are prohibited from engaging in income generating activities and different
committees organized in prisons. Former OFC youth league vice president® told the researcher
as he elected as one committee leader in kaliti Zone 2 but refused by prison administration since
he was sentenced on the grounds of terrorist acts. The same person confirmed to the researcher
as he is prohibited from engaging in income generating activities for the same reason. All of the
informant released from prison and their families’ member the researcher interviewed

acknowledge this argument™®.

But, the most worrying aspect of the 2009 Anti-Terrorism Law is, said the former prisoners,
spillover effect to political prisoners, although the incumbent government denied the existence of
political prisoners in the country. Though some court charges not linked with terrorist acts
mentioned in the 2009 Anti-Terrorism proclamation, many political prisoners are called as
terrorists in prisons, said the informants®®. All political prisoners are claimed as terrorists
irrespective of court charges and reaching at court alone enough to be convicted, no examining

. . . 60
of witnesses,” mentioned one of former prisoners™ .

Also, describes the informant, the disciplinary measures in federal prisons especially for
detainees of suspects of terrorist acts are illegal. ‘If one detainee do wrong no one can take him
to court or other administrative office rather the police kick, beat or take other ill-treatment or
measures’. Al in its April 2014 suggested recommendations to states considered in the 19"
rounds of Universal Periodic Reviews admitted the existence of illegal disciplinary measures in
federal prisons by recommending that ¢ the government should ban disciplinary measures in

prisons which constitute torture or other ill-treatment. EHRC also confirms the existence of

>’ Interview with former OFC youth league vice president, name confidential, March 30, 2014, Addis Ababa.

%8 Interviews with 5 persons released from prisons.

% Interviews with former Macca-Tulama self-help Association board member, name confidential, April 7, 2014,
former OFC youth League vice president, name confidential, March 30, 2014, as well as the 69 prisoners letter
entitled as ‘To the FDRE Prime Minister Office’ and ‘To whom it may concerned’, Addis Abab.

% The informant said that there is a professional witnesses who repeatedly witnessed on Oromo’s suspects of OLF
terrorist acts. For example, the informants told the researcher, Labata Tufa, former OFC member, Mohammed Fato,
student previously dismissed from Arat Kilo and Tekle Melese from Wollega are constant witnesses against Oromo
political prisoners. They are individually witnessed against at least 200 individuals. The two letters written by these
69 persons also, confirm this view except there is no the name of Labata Tufa in both letters.
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illegal disciplinary measures in Ethiopian prisons in general and including federal prisons in its

2012 prisons condition primary report.

To sum up the analysis of the data reveal that the 2009 Ethiopian Anti-Terrorism Law, when
viewed as a whole, represents a broad and vaguely defined government powers to investigate,
detain and prosecute individuals at the expense of due process, judicial oversight and public
transparency. Thus, the rights of accused and arrested persons FDRE Constitution and
international covenants provided to Ethiopian citizens like the right to presumption of innocence,
fair trail, speedy and public hearing, the right not to be compelled to testify against them, to
examine witnesses testifying against them, to adduce or to have evidence produced in their own
defense and to obtain the attendance of an examination of witnesses on their behalf before the
court was threatened by the application of the 2009 Ethiopian Anti-Terrorism Law. Also, the

Ethiopian courts do not show impartially in dealing with case of suspects of terrorist acts.

Furthermore, the government has been widely accused of restricting the freedom of expression,
association, demonstration, assembly and petition of citizens using 2009 Anti-Terrorism Law as
justification. The right to privacy is violated when NISS got discretionary power under 2009
Anti-Terrorism Law as well. Above all the main impacts of the Ethiopian Anti-Terrorism Law is
its spreads of the seed of fear to politically active citizens. The researcher personal observation at
a time of data collection reveals that all peoples irrespective of political differences, professional
backgrounds and other differences have one stands on Ethiopian Anti-Terrorism Law, all fear to
speak loudly about this legislation.

63



CHAPTER FOUR

ETHIOPIAN ANTI-TERRORISM LAW AND HUMAN RIGHTS AT
CROSSROADS: AN APPRAISAL

The advent of counter-terrorism law as a major international objective after 9/11 and subsequent
outsourcing of the obligation to criminalize and punish terrorists to states brought a new
challenge to human rights basically civil and political rights. The analysis of certain countries
Anti-Terrorism Laws especially in developing countries shows two major impacts of Counter-
Terrorism Law on human rights. The first impact is the post September 11 Anti-Terrorism Law
is broad and gives discretionary power to police and security forces which intern lead the
arbitrary violation of the fundamental rights of suspects of terrorist acts. The second and most
worrying aspect is some developing countries are using Anti-Terrorism Law as a cover to control
political dissent, civil society, media and individual activists critical of government (Hoffman,
2004). The next sections shed lights on the general impacts of the 2009 Ethiopian Anti-Terrorism
Law by discussing its contradiction with FDRE Constitution and international human rights
convention as well as its practical impacts on political dissents, civil society, media and

individual activists critical to government.

In chapter three the researcher discussed the possible impacts the 2009 Ethiopian Anti-Terrorism
Law has had on civil and political rights using existing secondary sources and key informants
interviews. The next sections shed lights on an appraisal of the 2009 Ethiopian Anti-Terrorism
Law-human rights nexus in its broad sense by discussing its connections with FDRE
Constitution and International Human Rights Conventions adopted by Ethiopia as well as its far
reaching impacts on political dissents, civil society, media and individual activists critical of

government.
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4.1. THE NEXUS BETWEEN THE 2009 ETHIOPIAN ANTI-TERRORISM LAW AND
BILL OF HUMAN RIGHTS IN ETHIOPIA

As reports of many international and national human rights organizations and the informants
views show, the 2009 Ethiopian Anti-Terrorism Proclamation contains provisions which
contravene the pillar of human rights provisions of both FDRE Constitution and International
Human Rights Convention ratified by Ethiopia while the government argued that the
proclamation is a response to clear and present terrorist threats to Ethiopia which promulgated in

global standards by adopting the experience of USA, UK and Germany.

Thus, analyzing and reviewing the 2009 Ethiopian Anti-Terrorism Proclamation provides a
number of sections of the proclamation that destabilize international protection and promotion of
human rights. However, the next sub-sections begins with a discussion on the major provisions
of the Ethiopian Anti-Terrorism Proclamation those have a direct bearing on the promotion and
enjoyment of human rights: definition of terrorism and terrorists acts, encouragement of
terrorism, expansion of police power without due processes, long pre-trail detention period and

permissible rules of evidences and proscription without judicial review and due processes.

4.1.1. DEFINITION OF TERRORISM AND TERRORIST ACTS IN THE
ETHIOPIAN ANTI-TERRORISM LAW

Following the imposition on states of the obligation to criminalize and punish terrorism, states
have increasingly adopted broad and vague definition of terrorism in domestic legislation
because of the absence of a comprehensive definition of terrorism agreeable to all (Article 19
law programme, 2010). The 2009 Ethiopian Anti-Terrorism Legislation is also not escaping this
criticism. Article 3 of the 2009 proclamation stated terrorist acts as:

Whoso ever or group intending to advance political, religious or ideological causes by coercing
the governments, intimidating the public or section of the public or destabilizing or destroying
the fundamental political, constitutional or economic or social institution of the
country....causes serious damage to property; causes damage to natural resources,
environment, historical or cultural heritages; endangers, seizes or puts under control, causes
serious interference or disruption of any public services;.....is punishable with rigorous
imprisonment from 15 years to life or with death.

From the stand point of human rights, the most threatening aspects of this provision is its

ambiguity and the inclusion of property crimes and disruption of public services committed
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without any intent to cause death or serious injuries. Act of political dissent such as public
demonstrations, non-violent marches and minor acts of violence committed in the contexts of
political activism are categorized as terrorist acts carrying a penalty of minimum of 15 years
imprisonment or death so long as they causes the results in sub-articles (4), (5) and (6) (HRW,
2009).

HRW further in its 2012 report argued that:

The definition of terrorism includes acts that do not involve violence or injury to people, such as
property crimes and disruption of public services. The United Nations special rapporteur on
counterterrorism and human rights has stated that the concept of terrorism should be limited to acts
committed with the intention of causing death or serious bodily injury, or the taking of hostages, and
should not include purely property crimes. In addition, permitting the death penalty for property
crimes would violate the requirement under international law that the death penalty only be imposed
for “the most serious crimes” (HRW, 2012b:4).

‘It is worrying that this law now risks further violating FDRE Constitution and Ethiopia’s
obligations under international human rights laws,” said Tamam A/Bulgu, lawyer and legal
counsel®’. He added that this Anti-Terrorism Law is expected to provide Ethiopian authorities
with unnecessary far reaching power which could lead to further arbitrary arrests of all

Ethiopians except the last man.

4.1.2. CRIMINALIZATION OF ‘ENCOURAGEMENT OF TERRORISM’ AND THE
FATE OF THE MEDIA

Article 6 of Ethiopian Anti-Terrorism Proclamation defines ‘encouragement of terrorism’ as:

Whoso ever publishes or causes the publication of a statement that is likely to be understood
by some or all of the member of the public to whom it is published as a direct or indirect
encouragement or other inducement to them to the commission or preparation or instigation of
an act of terrorism stipulated under article 3 of this proclamation is punishable with rigorous
imprisonment from 10 to 20 years.

Many human rights organizations and scholars have reviewed and analyzed the 2009 Ethiopian
Anti-Terrorism Proclamation and found that the interpretation in Article 6 of ‘encouraging
terrorism’, threaten the internationally protected and promoted human rights-freedom of
expression (Al, 2010, HRW, 2009, Abebe, 2012 and Seble, 2012). The Proclamation highly
affects journalists and their sources and it highly forced them to provide only selected

® Interview with Tamam A/Bulgu, lawyer and legal counsel, April 8, 2014, Addis Ababa.
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information. They have no freedom of using and exposing information related to terrorism. The
phrase ‘encouraging terrorism’ is vaguely defined and it will criminalize the peaceful exercise of
the rights of freedom of expression. This law forced journalists to be silent from expressing their
feelings and opinions on critical political issues (Article 19 Law Programme, 2010).

The inclusion of the terms ‘Encouraging,” ‘advancing’ and ‘in support’ of terrorist acts whether
there is a direct incitement to violence action or not, is lead to the conviction and sentence to ten
to twenty years individuals who solely speak in favor of any of the ‘terrorist acts’. For example,
in case of students participating in a peaceful demonstration looking for the influence of
government policy and activity or even some only voicing support for such a demonstration
without directly participating could be subject to a 10 to 20 years imprisonment (HRW, 2009).
Many of the informants like Tamam A/Bulgu, Dr. Yacob H/Mariam, Dr. Dagnachew Asefa, Dr.
Negaso Gidada and Habtamu Ayalew corporate with the argument indicated®.

Further adding Article 19 Law Programme (2010) commented that there is no legal definition of
‘encouragement’. The introduction of these penalties is likely to result in criminalization of
lawful statements and chilling of political speech and debate. It is very clear that these
prohibitions violate the rights to freedom of expression. The offenses of ‘direct or indirect
encouragement’ or ‘other inducement’ are extraordinarily broad and vague offenses that fail the
limitations for restrictions on rights required under international human rights law. “While
‘encouragement’ and ‘inducement’ are vague terms, indirect encouragement or other inducement

IS SO vague as to without meanings (Article 19 Law Programme, 2010).

®2 |nterview with Tamam A/Bulgu, lawyer and legal counsel, Dr. Yacob H/Mariam, former CUD official and lawyer,
Dr. Dagnachew Asfaw, University Professor, Dr. Negaso Gidada, former FDRE President and opposition UDJ
President and Habtamu Ayalew, UDJ head public relations on April 8, 7, 7, 9 and March 11, 2014 respectively,
Addis Ababa.
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4.1.3. THE POWER OF POLICE AND SECURITY OFFICERS: IMPLICATIONS FOR
DUE PROCESSES

The 2009 Ethiopian Anti-Terrorism Proclamation provides police unlimited powers without due
process in many Articles. Among others Article 14 about gathering information, Article 16 about
sudden search, Article 17 and 18 about covert search, Article 19 about power of arrest, Article 21
about duty to give samples and Article 22 about duty to give information are inter alia the main

articles a raise question of police power-due process nexus.

The Article 14 ‘gathering information’ gives broad powers to the NISS to conduct electronic
surveillance of telecommunications. Using Anti-Terrorism Proclamation as pretext, NISS search
the mobile, e-mail address and websites of opposition without court warrant, said Gebru
G/Mariam, Mederek secretary generals. From the informants Habtamu Ayalew, UDJ head public
relations, Dr. Negaso Gidada, former FDRE and opposition UDJ president, Tamam A/Bulgu,
lawyer, Waretaw Bassie, Blue party head financial affairs and Dr. Yacob H/Mariam, former
CUD member and lawyer were admit this view by explaining their worry of the NISS arbitrary
interference in privacy of opposition political parties and activists using Anti-Terrorism Law as

justification®.

Also, Article 16 of the proclamation provides that, “where a police officer has reasonable
suspicion that a terrorist act may be committed and deems it necessary to make a sudden search
in order to prevent the act...” Here, the concept of “reasonable suspicion..... and....deems it
necessary” is ambiguous and open to abuse, said lawyer64. “In a country where the police see
opposition as enemy of the country and believe in force, this provision opens the opportunity for
police to search the house, vehicles and correspondents of a person whom they deem critical to
government,” said Habtamu Ayalew, UDJ head public relations. Tamam A/Bulgu, lawyer, also
agree with this view by mentioning that reasonable suspicion is legally vague and open for

interrogation®.

63 .
Ibid
® Interview with lawyer of Muslim committees, name confidential, April 8/2014
® Interview with Habtamu Ayalew, UDJ head public relations, March 11, 2014 and Tamam A/Bulgu, lawyer and
legal counsel, April 7, 2014, Addis Ababa.
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Article 17 and 18 also give broad power to police to conduct covert searches without any explicit
protection for confidential information held by the media, lawyers, religious officials or other
persons who are internationally recognized as a legal obligation to protect confidential
information (Article 19 Law programme, 2010). The power of arrest stated in Article 19 (1) of
the proclamation read as “the police may arrest without court warrant any person whom he
reasonably suspects to have committed or is committing a terrorist act as provided under this

proclamation.” Furthermore, Article 21 of the proclamation proclaims the duty to give samples;

The police may order a person suspected of acts of terrorism to give samples of his hand writing,
hairs, voice, finger print, photograph, blood, saliva and other body fluids, for investigation.
Moreover, he may order the suspects to undergo medical tests. If the suspect is not willing for
the test, the police may use necessary and reasonable force to take samples.

From point of views of law the ‘necessary and reasonable force’ is vague and ambiguous, which
open an opportunity for abuse. ‘What is reasonable force? It may be torturing for some polices
while it may be beating detainees by gun putts for others,” said Habtamu Ayalew, UDJ head
public relations®®. Furthermore, Article 22 of the proclamation provides the duty to provide
information as, “the police may request from any government institutions, official, bank or a
private organization or an individual’s to be given information or evidence which he reasonably
believes could assist to prevent or instigate terrorism cases. Any one so requested shall have the
duty to give information or evidence.” This provision also gives discretionary power for police to
get any secret information without limitation, mentioned by Yacob H/Mariam, former CUD

official and lawyer®’.

4.1.4. PROLONGED DETENTION AND QUESTIONS ABOUT THE CREDIBILITY OF
EVIDENCES

In addition to the broad definition of terrorism and questionable phrase of ‘encouraging
terrorism’, the provisions on pre-trail detention and rules of evidence during trail is equally under
question. Although the FDRE Constitution provides the rights to be brought before a court
within 48 hours of arrest, the merit of this right is devalued by a provision that allows the police
to detain the person without charges for up to four months by requesting additional investigation
periods of minimum of 28 days each (Proclamation No 652/2009, Article 20 (3)). This is in

% Ibid
* Ibid
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violation of international human rights law which guarantees the right of arrested persons to be
promptly brought before a judicial authority and charged. This de jure permission of long pre-

trail detention is likely to lead to even further abuses.

‘Using this gap the federal police begin to arrest first and going to find evidence later, in
violation of the principal rule of police function,” said Dr. Negaso Gidada, former FDRE and
opposition UDJ President®®. One of FPCIS senior official also admitted the problem linked with
long pre-trial under Anti-Terrorism Law by mentioning that there is no problem with 2009
Ethiopian Anti-Terrorism Law except a provision which allow a police to request 28 additional

days of investigation up to four months®®.

Another concerning aspect of the proclamation is that it sets highly lenient standards of evidence

for terrorist cases. Article 23 of the Ethiopian Anti-Terrorism Proclamation read as:

Without prejudice to the admissibility of evidences to be presented in accordance with the
criminal procedures, code and other relevant legislations, the following shall be admissible in
court for terrorism cases; (1) intelligence reports prepared in relation to terrorism, even if the
report does not disclose the sources or the method it was gathered; (2) hearsay or indirect
evidence........

The proclamation allows hearsay as admissible evidence in all cases without limitations. Dr.
Negaso Gidada mentioned that the admissibility of hearsay as evidence in court lead to the
arbitrary punishment of people. It goes as far as permitting the use of torture to obtain evidence
by allowing intelligence reports be used as evidence without the report having to disclose the
source of the intelligence and method it was gathered in”. Furthermore, Article 32 of the

proclamation proclaims protection of witnesses as:

(1) where the court, on its own motion or on an application made by the public prosecutor or by
the witness, is satisfied that the life of such witness is in danger........ (b) [avoid] ...the
mention of the names and addresses of the witnesses in its orders, judgments and in the
records of the case...

This provision is criticized as it is believed to open an opportunity for police to use unknown

persons as witnesses against detainees and one person against many detainees with different

® Interview with Dr. Negaso Gidada former FDRE and opposition UDJ president,April 9, 2014, Addis Ababa.

% Interview with one senior official from FPCIS, name confidential, March 22, 2014, Addis Ababa.

7% |Interview with Tamam Abbaa Bulgu, lawyer and legal counsel, April 8, 2014 and lawyer of Muslim affair fact
finding committee, name anonymous, the same day.
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names. For example, the witness against one of the member of 17 Muslim affairs Arbitration
Committee’s and former OFC youth league vice president, did not know them. When the judge
ask him show me Mr. ‘x’, the witness shows Mr. ‘y’, in both cases’*. Adding, the informants
said that there are professional witnesses who are permanently witnessed against detainees of
terrorist acts, especially against Oromo’s suspects of OLF terrorist acts using this Article as the

green lights™.

4.1.5. PROSCRIPTION OF ‘TERRORIST ORGANIZATION’: THE QUESTION OF
JUDICIAL REVIEW AND DUE PROCESS

Avrticle25 of the Anti-Terrorism Proclamation provides:

The house of peoples’ representatives shall have the power, upon the submission by the
government, to proscribe and de-proscribe an organization as terrorist organization’ [and] ‘Any
organization shall be proscribed as terrorist organization if it directly or indirectly: commits act
of terrorism, prepares to commit act of terrorism, supports or encourages terrorism or is
otherwise involves in terrorism.

International and national human rights organizations explain their worries concerning lack of
due process in proscription of an organization as terrorist organization. The power to proscribe
terrorist organization is given to HPR, a law making organ of the federal government. “Given the
legacy of the government’s label targeting political parties and civil society organizations, this
poses a serious threat to the space for political dialogues in the country”, said Dr. Yacob
H/Mariam, former CUD official and lawyer®. With this legacy, the enactment of the law alone is
enough to silence government critics with no need for the government to actually start
proscribing organizations under this provision. What is more, the decision of the HPR does not
afford due process and not subject to judicial reviews or oversight. This is a violation of the right
to be heard and the right to judicial reviews (HRW, 2010 and Al, 2009). In similar vein one

lawyer of Muslim committee mentioned that lack of safeguards against abuse of proscription and

! Interview with one member of Muslim affairs Arbitration committee, name confidential, March 27, 2014 and
interview with former OFC youth league vice president, name confidential, March 30, 2014. Both are released from
prisons.

72 Interview with one of the Macca-Tulama self help association board member, name confidential, April 7, 2014
and lbid.

’® Interview with Dr. Yacob H/Mariam, former CUD official and lawyer, April 7, 2014, Addis Ababa.
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the inclusions of the term ‘support and encouragement’ seriously discourages strong political

criticism and opposition in the country.

Likewise, Tamam A/Bulgu, a lawyer describes that giving absolute power of proscribing for the
government leads to the proscription of all strong opposition in the country. Also, he said that
proscription by nature is the power of the court, not of the legislative or executive. On the other
hand, Dr. Negaso Gidada, former FDRE and opposition UDJ president viewed the provision
positively. He explains that giving proscription power to the HPR is good because the house has
the highest power in the country.

4.2. ETHIOPIAN ANTI-TERRORISM LAW AND ITS IMPLICATION TO HUMAN
RIGHTS DEFENDERS AND ACTIVISTS

Although, states are the principal actors, the role of human rights advocators and civil society
organizations in ensuring the realization of human rights and complementing democratic and
development efforts both at national and international level cannot be underestimated (Cakmak,
2004).

At the international level the UN general assembly resolution on human rights defenders
reaffirmed that individuals, groups, institutions and non-governmental organizations have an
important role and responsibility in “safeguarding democracy, promoting human rights and
fundamental freedoms and contributing to the promotion and advancement of democratic
societies, institutions and process”. Accordingly, the Declaration recognizes the right
“individually or in association with others to promote and to strive for the protection and
realizations of human rights and fundamental freedoms both at national and international levels”
(UN, 1990).

At the African level, the African Commission on Human and People’s Rights recognized, “the
crucial contribution of the work of human rights defenders in promoting human rights,
democracy and rule of law”. The FDRE Constitution also guarantees the right to association of
every one for any causes or purposes. In contrary to these legal guarantees, the Ethiopian

government is condemned as discontent towards CSO and individual activists, especially against

" Interview with one lawyer of Muslim affairs Arbitration Committee, name confidential, April 8, 20014, Addis
Ababa.
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those who work on politics, sharpened particularly following the active role of CSOs during May
2005 elections.

Thus, the situation facing human rights defenders in Ethiopia has significantly deteriorated
following the disputed elections of May 2005 and the subsequent demonstration of November
2005. In the aftermath of November demonstration, 131 Coalition for Unity and Democracy
(CUD) including several human rights defenders were officially charged with crimes of
genocide, treason and attempt to overthrow constitutional order by force (Lyons, 2011). Since
then the Ethiopian government pressure human rights defenders especially journalists to practice
self-censorship using different legislations "(EHAHRDP, 2008).

The 2009 Ethiopian Anti-Terrorism Law was one of the post 2005 legislations which claimed as
a law that severely undermine civil society and independent media which are the back bone of
promotion and protection of human rights, along with Charities and Societies proclamation. “It
spreads fear and official restrictions to prevent human rights defenders (HRD) from engaging in
international mechanism” (ISHR, n.d). The proclamation gave new powers to the government to
arrest those deemed disloyal including journalists who step beyond the bounds of politically
acceptable reporting or commentary. This law prosecutes journalists for reporting about or
interviewing those deemed terrorists (IPI/WAN-IFRA, 2013). AU rapporteur on freedom of
expression, Pansy Tlakula, as cited in IPI report claims that the Ethiopian government used the
Anti-Terrorism Law to “clampdown on free expression, particularly against those who are

critical of the government.”

Moreover, the IPI/WAN-IFRA joint report mentioned that journalists are practicing self-
censorship within the domain of what is politically acceptable by fear of prosecution under the
2009 Anti-Terrorism Law (IPI/WAN-IFRA, 2013). Al, HRW and HRCO confirms this views in
their reports and press releases at different time by claiming that journalists and activists
convicted under 2009 Anti-Terrorism Law as political prisoners and prisoners of consciences.
While the government responses that the private media in Ethiopia are biased, irresponsible and
seditious and international human rights organizations like Al and HRW are agents of anti-
Ethiopian forces.

75 ors . e . . . .
For example charities and societies law, freedom of mass media and access to information proclamation and
anti-terrorism proclamation
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Furthermore, HRW in its 2012 report, summarize its worry of the impacts of Anti-Terrorism
Law on human rights defenders as, “it is nearly impossible or unsafe to work as human rights
defenders in Ethiopia because one risks being jailed under the accusation of being terrorist or
enemy of the state” (HRW, 2012).

Dan Yirga, HRCO senior human rights officer, admit this report by mentioning that this law
violates the right of free expression, association and demonstration. Even, said Dan, criticizing
the constitutionality of Anti-Terrorism Law by itself perceived as terrorist act by the
government’®. Abebe also confirm the impact of Ethiopian Anti-Terrorism Law on human rights
defenders and opposition political parties by explaining that there is arguably no other country in
the world where Anti-Terrorism Laws have almost exclusively been applied against journalists

and opposition political party members (Abebe, 2012).

Moreover, HRW argued that the Anti-Terrorism Law severely restricts the rights to freedom of
opinion and expression of human rights defenders, because of its overly broad definition of
terrorist acts, which include acts of peaceful protest that result in the disruption of any public
services. The law also as HRW explains, includes vague provisions that proscribe support for, or
encouragement of, terrorism, which can include public reporting on banned terrorist groups. Dr.
Yacob H/Mariam admits this report by mentioning that the Anti-Terrorism Law violates the right
to free expression, assembly, association and the right of thought and opinion. Also, said Dr.
Yacob, the worry of HRW, Al, article 19 law programme and other international human rights

organization on the impacts of Ethiopia’s anti-terrorism law is admissible.

Consequently, the existing realities are, the continued habitual accusations of media of
affiliations to terrorist entities lead at least 41 Ethiopian journalists to have fled into exile in fear
of conviction under Anti-Terrorism Law and 12 journalists are convicted of terrorist acts, save
variation in number (CPJ, 2010)”". “In December 2009, the private weekly newspaper Addis
Neger, the leading independent political newspaper, with a circulation of 30,000, closed after
several of its editors fled the country for fear of prosecution under the new Anti-Terrorism Law
(IPI/WAN-IFRA, 2013). Abebe adds that, the whole staff of Addis Neger was forced to flee the

’® Interview with Dan Yirga, HRCO senior human rights officer, March 13, 2014, Addis Ababa.
"7 For example, HRW puts down the number of journalists fled the country in fear of conviction under anti-
terrorism law to 79.
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country after they were warned of government plans to prosecute them under the Anti-Terrorism
Law (Abebe, 2012).

This has seriously diminished the media’s input in promotion of human rights and neutralized its
role as a medium for channeling independent voices from different groups and providing a
platform for dialogue. The intended use of the legislation is to give the government a potent tool
in its ‘ongoing war against dissents’ and to the adverse implications for the promotion and

protections of human rights in Ethiopia as well.

4.3. ETHIOPIAN ANTI-TERRORISM LAW AND ITS IMPLICATIONS TO
OPPOSITION POLITICAL PARTIES AND ACTIVISTS

In May 2005 Ethiopia held an election which was dubbed as ‘the most genuinely competitive
election the country has experienced’ (Lyons, 2011). Political opposition, civil society and media
effectively exploited their first ever access to ‘a limited but historical opening of democratic
space’ in the pre-election period (Arriola, 2011). However, the election was followed by ‘the
bloodiest electoral violence in the history of Ethiopia’ (ICG, 2009). Dr. Negaso Gidada further
explains that the opening hole of democracy in 2005 is not in open heart rather it is an attempt of

EPRDF to get international attentions.

“Aftermath of the elections, the government devised a strategy of systematically closing down
political space to make sure that the challenges it faced in 2005 do not surface again” ( Merera,
2010). This systematic closing could be done using different legislations’® mainly the 2009 Anti-
Terrorism Legislation. Dr. Merera further argued that:

As soon as the EPRDF leaders recovered from their shock [of 2005 election crisis] they
started to enact new laws whose objectives were to narrow down the political space for the
opposition on the one hand, while organizing millions of young vigilantes to use against the
opposition, on the other.

The 2009 Anti-Terrorism Law has been used to justify arrests of members and supporters of
opposition political parties. In June 2011, the Ethiopian HPR officially proscribed OLF, ONLF

® Among the post 2005 Ethiopian legislations deemed have impacts on opposition political parties to discharge their
political activities are: the amended electoral law N0.532/2007, the political parties registration proclamation No.
573/2008, the freedom of mass media and access to information proclamation N0.590/2008, the registration and
regulations of charities and societies proclamation No. 621/2009 and the anti-terrorism proclamation No.652/2009.
For more information see Merera, 010 and Abebe, 2012.
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and Ginbot 7 as terrorist organizations and since then peaceful opposition political parties face
great challenges from Anti-Terrorism Law. Government intimidates members and supporters of
peaceful opposition political parties by linking them to abovementioned proscribed organizations
(HRW, 2012).

FPCIS senior official confirm this arguments by mentioning that the main problem of terrorism
in Ethiopia is terrorist organizations like OLF carried out terrorist attacks under the cover of
OFC. Dr. Merera also admits the report of HRW by saying that whether peaceful organizations
or armed forces, ‘we are the same for EPRDF’, it condemn all as terrorists and silence members

and supporters of peaceful opposition political parties using the 2009 Anti-Terrorism Law .

Moreover, Abebe in his Article entitled ‘Rule by Law in Ethiopia: Rendering Constitutional
Limits on Government Power Nonsensical’ explain his worries that the Proscription of the OLF,
one of the biggest political parties during the Transitional Government of Ethiopia and Ginbot 7,
part of the main opposition group during the 2005 elections, as terrorist organizations means that
any politician who is in any way linked to those who are considered members of the groups is
subject to terrorist charges. “Journalists who report on anything related to these listed
organizations risk terrorism charges for directly or indirectly “encouraging” the listed
organizations” (Abebe, 2012).

The fear of Abebe can also shared by opposition political parties leaders. For example, Gebru
G/Mariam, Mederek secretary general explains that the Ethiopian government declares war of
terror on opposition by equating all peaceful opposition political parties with armed
organizations proscribed by HPR as terrorist organization like OLF. He further said that the
government publically condemn legal opposition political parties as terrorist and spread the seed

of fear to people®.

Habtamu Ayalew, UDJ head public relations confirm this argument by saying that, the Ethiopian
government views all oppositions and peoples critical to it as terrorist; having different political

ideology or understanding from EPRDF is terrorist. He adds that the EPRDF regime equated

% Dr. Merera Gudina interview with OMN, April 16, 2014, available on youtube.
8 Interview with Gebru G/Mariam, Mederek Secretary General, March 22, 2014, Addis Ababa.
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peaceful political parties with armed one. The Blue Party head financial affairs, Waretaw Bassie,

also admit this view?®".

In support of the above arguments, EHAHRDP in its 2008 “Human Rights situations in East and
Horn of Africa” report explained that, “since the elections of 2005 the government has come to
perceive the political landscape in a binary manner and all form of criticism of the regime

whether from the political opposition or members of civil society, as an attack on the state”.

BTI report of 2012 also admit the problems of Ethiopian opposition political parties in post 2005
election by explaining that “although, the Constitution guarantees freedom of association and
assembly, the government did not allow opposition parties to organize freely or to campaign for
new members and voters”. BTI report further confirm that before the parliamentary elections of
2010, several opposition party candidates were harassed or put into prison, with the government
seeking to intimidate citizens away from siding with the opposition. The introduction of 2009
Anti-Terrorism Law and subsequent proscription of OLF, ONLF and Ginbot 7 as terrorist
organizations serves as justification for government to silence opposition political parties’

members and supporters (BTI, 2012).

Moreover, Habtamu Ayalew, UDJ head public relations, mentioned that any serious challenges
to EPRDF ideas by opposition leaders are equated with attempts to overthrow the government by
force or with violating the Constitution, and are met with harsh sentences. Dr. Negaso Gidada
admitted this view by saying that the EPRDF’s practice of intimidation and harassment of
opposition political parties using Anti-Terrorism Law is a long lasting plan of the regime to
crush any political parties with clear alternatives and this law gives the regime legal shadow to

do so.

Long pre-trial detention without charge, often without access to legal counsel, is common,
notably under the Anti-Terrorism Law which allows police to request additional investigation
period of 28 days from court before filing charges, for up to four months. Also, the proclamation
under Article 21 allowed police to search houses, vehicles and others if it deemed reasonable

suspicion of terrorist acts. Using this legal cover, said Dr. Negaso Gidada, the government

& Interview with Habtamu Ayalew, UDJ head public relations, March 11, 2014 and Waretaw Wassie, Blue Party
head financial affairs, April 24, 2014, Addis Ababa.
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arbitrarily imprisons opposition political parties’ officials, members and supporters and search
offices, houses and vehicles arbitrarily. Furthermore, the informants from Medrek, Blue Party
and UDJ confirm this view by mentioning that the security police perform unwelcome visit to
their office, intimidate their members and supporters using the green light the 2009 Anti-

Terrorism Law gave them.

On the other hand, the FPCIS senior official mentioned that the peaceful opposition political
parties basically Oromo based political parties are clandestinely working with OLF and OLF
carried out terrorist attack under their umbrella. Yibekal Gizaw, head NHRAP, further adds that
the Ethiopian opposition political parties who criticize the 2009 Anti-Terrorism Law are those

who have another agenda on their backs®.

In practice, assail on the political opposition and dissent persisted throughout 2011, with mass
arrests of members of political opposition and journalists. Since June 2011, more than 30
journalists and members and officials of opposition political parties, who are known for being
critical of government, have been arrested after being accused of organizing terrorist networks,
save the 200 Oromo’s mass roundups at once and other people’s suspects of terrorist acts at
different times (HRW, 2013). For instance, Andualem Arage, UDJ Vice President, Bekele
Gerba, OFC Vice President and Olbana Lelisa, OFDM spokesman are among the key opposition

political parties convicted under this umbrella.

Many international and regional human rights organizations and the informants condemn the
conviction of these peoples as prisoners of consciences. HRW and Al at different times condemn
the Ethiopian journalists and opposition political parties convicted under Anti-Terrorism

Proclamation as prisoners of consciences.

Habtamu Ayalew, UDJ head public relations mentioned that “Bekele Gerba and Andualem
Arage, let alone, having rifles and other arms material, they have no enough pens and papers to
do their day to day party activities.” Dr. Negaso Gidada and Gebru G/Mariam also confirm this

view by claiming that Andualem and Bekele are not opted for violence in their political position.

8 Interview with Yibekal Gizaw, head NHRAP, April 12, 2014, Addis Ababa.
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To sum up the 2009 Ethiopian Anti-Terrorism Law has had far reaching impacts on political
pluralism and promotion and protection of human rights in the country. The analysis of the data
reveal that the Anti-Terrorism Proclamation seriously threatens political pluralism and the rights
of human rights defenders especially journalists and political activists in Ethiopia.

CONCLUSION AND SUGGESTIONS FOR THE FUTURE

The transformation of Ethiopia from a unitary state to an ethnic federal state in 1991 was
intended to herald a new era of human rights protection in the country. Human rights protection
was supposed to receive maximum attention as the government’s primary obligations under
FEDRE Constitution, especially civil and political rights. One third of the FDRE Constitution
deals with human rights. Also the FDRE Constitution further guarantees that the entire human
rights convention ratified by Ethiopia as integral part of the Ethiopian law. Despite the
introduction of a new human rights friendly Constitution and ratification of international and
regional human rights conventions, as many scholars, human rights organizations reports and the
informants’ views show, the practice is otherwise. Contrary to the guarantees on fundamental
rights and freedom as inalienable human rights, the incumbent government has been criticized
for compromising these rights and the practice of human rights in Ethiopia is not brought great

changes, especially on civil and political rights.

Violations of the rights to life, liberty and freedom from arbitrary arrest, right to privacy,
prohibition of torture, freedom of association, assembly, demonstration and petition and rights
related to criminal procedures were documented by different international, regional and national
human rights organizations. Moreover, the 2005 elections crisis is the land mark in Ethiopian

politics-human rights nexus.

As many reports and scholars papers show, the post 2005 Ethiopian legislations such as Freedom
of Mass Media and Access to Information proclamation, Charities and Societies Proclamation
and Anti-Terrorism Law were provided the government a legal cover to intimidate its opponents:
opposition political parties, CSOs, HRD, media and individual activists critical to it. These

proclamations gave legal cover for the government.

The 2009 Ethiopian Anti-Terrorism Proclamation provides government legal cover to impair the

protection and promotion of human rights. It empowers police with unlimited power of arrest,
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search and seizure. It grants the police to make arrest without warrant, as long as the police
reasonably suspects that a person is committing or has committed terrorist act. Its ambiguous and
vague definitions has provided a government a tool of infringing basic human rights like liberty,
privacy, freedom of expression, association, demonstration, petition and assembly.

The law provides police and NISS discretionary power to investigate, detain and prosecute
individuals at the expense of due process, judicial oversight and public transparency. The
Proclamation also give legal cover for the admissibility of evidence obtained through torture by
proclaiming the admissibility of NISS reports without disclosing the sources and method of
gathering. Moreover, detainees suspects and convicted under the 2009 Ethiopian Anti-Terrorism

Proclamation face additional psychological, physical and economical abuses.

The analysis of data of this thesis show that detainees suspects and convicted of terrorists acts
did not be allowed to contact with their parents until the end of investigation periods, at regular
prisons visiting time for them is odd from other and very short, ten minutes per day, Save 30
minutes on Saturday and Sunday. Also, detainees of terrorist acts are prohibited from
participating in income generating activities and different Committees in prisons. In FPCIS some
detainees of terrorist acts were ill-treated and imprisoned incommunicado, commonly known as

Challama bet.

Furthermore, the analysis shows, the 2009 Ethiopian Anti-Terrorism Proclamation has had far
reaching impacts on political pluralism and protection and promotion of human rights in the
country. The proclamation provides the government with the tools to justify its intimidation of
opposition political parties, CSOs, media and individual activists critical to government. The
definition of ‘terrorist acts’ in Article 3 of the proclamation is broad and vague which allow the
criminalization of peaceful political dissent such as demonstration, non-violent dissent and minor
act of violence in the context of political activism. Such purpose of the law is accentuated by the
legacy of the government’s practice allegation of terrorism against members of opposition
parties, CSOs and media that has significantly narrowed the space for political pluralism and

human rights defenders in the country by cultivating a climate of fear and repression.
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The proscription system in the Proclamation is also worrying as the power to proscribe is given
to a law making organ with no judicial review or oversight and subsequent proscription of
ONLF, OLF and Ginbot 7 as terrorist organizations by HPR. This is concerning because the
threat this poses to human rights in the country is evident given the legacy of members of
opposition, CSOs and the media being accused of supporting OLF and Ginbot 7 terrorist

activities.

Article 6 of the Proclamation entitled as ‘encouragement of terrorism’ is also equally vague and
ambiguous which subject individuals to 10 to 20 years imprisonment for political speech and
demonstration. Thus, the introduction of these penalties is likely to result in criminalization of
lawful statements and frightening of political speech and debate, which in turn empower the
government to silent political dissents and HRD to speak loudly. This law forced journalists to be

silent from expressing their feelings and opinions on critical political issues as well.

As analysis shows, the new Anti-Terrorism Law has been used to silence critics and punish
political dissents, HRD and media’s critical to government. The expanded law enforcement
power’s allowed the incumbent to apply the label to any groups or individuals. Also the
reduction of procedural requirements has led police to detain first and find evidence later. This is
evident that, in Ethiopia, most of the detainees’ suspects and convicted under the 2009 Ethiopian
Anti-Terrorism Law were journalists, HRD, opposition political parties and CSOs critical of
government, save some other suspects. Hence in the nutshell suggestions of these finding are

summarized as follow;

As many writers argued and the analysis of the data in this thesis show terrorist threats to
Ethiopia are medium and mostly from domestic terrorist groups, which in the eyes of some
scholars and politicians is regarded as political dissent. They argued that the main causes of this
domestic terrorism or political dissent is lack of good governance, corruption, poverty, political
and economic inequality and the absence of fair and free elections. Therefore, this suggested that
the application of such law lead to the escalation of dissatisfaction which in turn leads to the
increase in aggrieved parties. Hence, the Ethiopian government should begin to look into and
solve the problems rather than keeping dissidents in prisons for prolonged period of time.
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As analysis of the data show the 2009 Ethiopian Anti-Terrorism Law has vague and ambiguous
provisions which are open for interrogation. Also, as government justification show, it is a direct
copy of western Anti-Terrorism Law, from the countries which have high terrorist threats and
strong democratic and human rights institutions. Thus, the finding suggested that there is the
need to revise the 2009 Ethiopian Anti-Terrorism Law aligned with the standard of fear of

terrorist threats Ethiopia has and the Country’s institutional capacity.

Furthermore, the practice of this law reveals that most of the detainees prosecuted under 2009
Ethiopian Anti-Terrorism Law are Ethiopian journalists, opposition political parties’ leaders,
members and supporters, HRD and individual activities critical to government policy. These
practice, if continued, intended to close the door of political pluralism and human rights
protection and promotion in the country. Thus the finding suggested that the there is the need for
pressuring the government to revise the application of Anti-Terrorism law which is promulgated
to protected national security — state security to once own nations especially politically active

citizens.
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APPENDIX
APPENDIX 1

List of informants

Profile of experts, public figures, government officials and non-government officials

No | Name of interviewees | Position Educational | Place of interview | Date of
level interview

1 | Dr. Nagaso Gidada Public figure PhD His home, A.A 09/04/2014

2 | Dr. Dagnachew Asfaw | University professor PhD AAU, Sidistikilo | 07/04/2014
and Public figure

3 | Dr. Yacob H/Mariam University professor PhD His office, AA 07/04/2014
and public figure

4 | Habtamu Ayalew UDJ head, public 1" Degree | UDJ, Head Office | 11/03/2014
relations

5 | Gebru G/Mariam Mederek Secretary MA Mederek head 22/03/2014
General office

6 | Waretaw Wassie Blue Party head, 1" Degree | Blue Party, head | 24/03/2014
financial affairs office

7 | Dan Yirga HRCO, Senior human | LLB HRCO Head 13/03/2014
rights officer Office

8 | Yibekal Gizaw Head, office of the - Justice minister 12/03/2014
NHRC®

9 | Mitiku EHRC, research and - EHRC, Head 23/03/2014
human rights Office
monitoring senior
officer

10 | Tamam A/Bulgu Lawyer LLB His office, 08/04/2014

Mexico, AA

NB. The names of ten key informants involved in interviews are not in the list for their personal

security.

8 NHRAP — National Human Rights Action Plan




APPENDIX 2

Interviews guideline questions for experts, public figures, government officials and non-

government officials
Addis Ababa University
College of Social Science
Department of Political Science and International Relations

The information you are asked to provide is required for research purposes only and will not be
used to jeopardize your position or compromise in any way the integrity of your office, job or
status. Any information that you will provide will be kept in strict confidence and used solely for

the purpose of this study. Your cooperation is greatly appreciated.

Interviewee name: date of interview place
Time of interview: gender age social status
Educational level other (if necessary)

1. INTERVIEW GUIDE QUESTIONS

a. How do you see the situations of human rights in Ethiopia since 19917

b. The current Ethiopian Anti —Terrorism Law is in an issue of debate; some groups argued that
it is “a legal response to clear present danger threaten the peace, security, development and
democratization effort of Ethiopia” while other groups condemn it as “a law violating the
FDRE constitution and it is politically motivated”. Thus, how do you see these
controversies?

c. Do you think Ethiopian Anti-terrorism Law is similar with some laws of western countries?
Could you explain their inter-relationship?

d. How do you see the relations between the 2009 Ethiopia’s Anti-Terrorism Law and
allegation of human rights violations?

e. How do you explain the constitutionality of the current Ethiopian Anti-Terrorism Law?

f. How do you explain the current Ethiopian Anti-Terrorism Law from political point of views?

g. What comments or recommendations do you have on current human rights progress in

Ethiopia in general and Anti-Terrorism Law-human rights nexus in psarticular?
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PROCLAMATION NO. 652/2009

A PROCLAMATION ON ANTI-TERRORISM

WHEREAS, the right of the people to live in
peace, freedom and security has to be protected, at all
times, from the threat of terrorism;

WHEREAS, terrorism is a danger to the peace,
security and development of the country and a serious
threat to the peace and security of the world at large;

WHEREAS, it has become necessary to
legislate adequate legal provisions since the laws
presently in force in the country are not sufficient to
prevent and control terrorism;

WHEREAS, it has become necessary to incorporate
new legal mechanisms and procedures to prevent, control
and foil terrorism, to gather and compile sufficient
information and evidences in order to bring to justice
suspected individuals and organizations for acts of terrorism
by setting up enhanced investigation and prosecution
systems;

WHEREAS, in order to adequately fight
terrorism, it 1is necessary to cooperate with
governments and peoples of our region, continent and
other parts of the world that have anti-terrorism
objectives and particularly, to enforce agreements that
have been entered into under the United Nations and
the African Union;

NOW, THEREFORE, in accordance with
Article 55(1) of the Constitution of the Federal
Democratic Republic of Ethiopia, it is hereby
proclaimed as follows:

126 DM 2oL, s
Negarit G. P.O.Box 80001
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Terrorism Proclamation No.652/2009”.
Definitions

In this Proclamation, unless the context otherwise
requires:

"property" means any asset whether corporeal
or incorporeal or movable or immovable, and
includes deeds and instruments evidencing
title to or interest in such asset such as bank
accounts;

"proceeds of terrorism" means any property,
including cash, derived or obtained from
property traceable to a terrorist act,
irrespective of a person in whose name such
proceeds are standing or in whose possession
or control they are found;

“terrorist property” means proceeds of
terrorism, properties of a terrorist organization
or property which has been or is being or will
be used to commit a terrorist act;

“terrorist organization” means:

a) a group, association or organization which is
composed of not less than two members with
the objective of committing acts of terrorism
or plans, prepares, executes or cause the
execution of acts of terrorism or assists or
incites others in any way to commit acts of

terrorism; or

b) an organization so proscribed as terrorist

in accordance with this Proclamation;

“hostage taking or kidnapping” means seizing
or detaining and threatening to kill, to injure
or to continue to detain a person in order to
compel the government to do something as a
condition for the release of the hostage;

“incitement” means to induce another person
by persuasion, promises, money, gifts, threats
or otherwise to commit an act of terrorism
even if the incited offence is not attempted;

“public services” means  electronic,
information communication, transport,
finance, public utility, infrastructure or other
similar institutions or systems established to
give public service;
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& “;if:ﬁ‘ 4} ”72;2"?’:221‘ g‘ﬁ;{:‘f«fﬁ‘ f’\:" "T"q(;‘ﬂ 8/ “digital evidence” means information of
aoMm @ . ) . . L.
o probative value stored or transmitted in digital
§£$1al:;cnaz§;q[)‘g +(‘;"’ nat?lc\i‘&fm,é\ﬁ form that is any datg, which is recorded or
A FaoAae  avdle  PTbL0  mEI° preserved on any medium in or by a computer
¢tPoom  NO@®F NP ToAHC @e9° system or other similar device, that can be
NtavAde aodlf oviil @RI° ovlST read or perceived by a person or a computer
PULTA ol 0T n”"l?nn“”: mﬂ'"”; system or other similar device, and includes a
g))‘,ef I [}e{,\’gfg\\,ﬁ'};& PrLaM T avd display, printout or other output of such data;
Bl DT TN Chufollh oo TN 9/ “government” means the federal or a state
g)ﬂfl;?}:’ . ??;::]2 ”D;,om:‘ o (D,s,?(‘; government or a government body or a
N DRI 9(¢17,)A£9“ " (Pa;: o C:g I foreign government or an international
Y- ; organization;
i/ “GCe O TN AL ATOE 10/ “court” means Federal High Court or Federal
a PLLl-d NG @CE 0T meI° Supreme Court, as the case may be;
Péufole- MPAL €CL N 10
0 . 11/ “police” means Federal Police or Regional
18/ 770" TINT Chfoleih 770N @ L State Police to whom the power of the Federal
Péofolef\ 7700 20N (l0-NAG Police is delegated;
P-HAma- PAAA Z°A.0 TIAT To-E
ig/ “(I(D"';""'M"f‘ ;’ﬁi'f‘A”PC’ Ao @L9° NV7? 12/ “person” means a physical or juridical person;
Cam-7t aoit CHAm@- Ahd -
i 9 (01 A PIARD 13/ any expression’ %n the masculine gender
ALYIC O139° LaICldN includes the feminine.
neA UAT PART TWO
ANCHYT /S + @ FCAF TERRORISM AND RELATED CRIMES
E. ¢ONCHT1t &CLPT - Terrorist Acts

ay
oy

Moo 71t AL To0T ATINLCT

TE09° G- 0L9° (€77 P 0LhT P1715 -
P @LI° CALASLNE 92777 A%YL-av L (1770
VAL

@ LI CUNLTANT NFEA ATING.Ll T 0 LI
P17 avwl 3P AR T v1avir P

A.

nGULee 0l WNEPE FRTVFT A”1G 0T

o LI° ATIGLN:-

al

@7 £124 ®LI° Nahh AL heHF
% £LLO AIRVIE

CUNLTANT @L9° PUNLTONT heéd
LU ®L9° mS ANeTE  hLD
£I20m ALY

ald @LI° Mh4: Pé0a0 A3

et AL e tE & PLLN
ATV

Whosoever or a group intending to advance a political,

religious or

ideological cause by coercing the

government, intimidating the public or section of the
public, or destabilizing or destroying the fundamental

political,

constitutional or, economic or social

institutions of the country:

1/

2/

3/

4/

causes a person’s death or serious bodily
injury;

creates serious risk to the safety or health of
the public or section of the public;

commits kidnapping or hostage taking;

causes serious damage to property;
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Z 0T C vNTE NAhON NS ogd” 5/ d t tural
PWA PCA AL hats 1EF PRLO e o

=

ATV

i ISTF®39° PUHN  AMANT  ANESTE
aLp  foam:  PfHT NRPTPC  0C
£LL1T PRLM ®LI° POAN ATLUYIE
mLe9°

il OV A& 0700 AR (B) Adh (%)
ntooAnktE  SCULPT  ovhhd  CISTo-
79° Aagvd A9° PH1 ATLVPYE

NIz hovl Adh A% Ah 0°1.LCH X'
AN @RI N9°F LPMA::

CONCHT1T &CLT Aavd.09° “94&: avi)

environment, historical or cultural heritages;

6/ endangers, seizes or puts under control,
causes serious interference or disruption of
any public service; or

7/ threatens to commit any of the acts stipulated
under sub-articles (1) to (6) of this Article;

is punishable with rigorous imprisonment from 15
years to life or with death.

4. Planning, Preparation, Conspiracy, Incitement

E+ET MOCE 7940 FG av-hé-

ED-9° Q@ (LY APE NaZPX F h70-0
arPxk (8) AOh () PteeAntar? ST O-
79° PONCHS1IF LCLT Agvdp9® PL:
PHHDET POLT £100 @LI° PI°hl ALY
(LU~ A7PX NFPaom@- aowl-t SPMA::

&. AONCTH 1T £9% avdmvt

8/ T ®9° (@ CONCTETrE £CLT héA
09°7 ®E9° PHNCHE LCE+7 P91.L%5
ao P17 hfOP OLI° “IoP A M-

V) UNEE 01e PHOET ePiN @RI°
PaMm ALY

n) Poo-@7  PAILT  PI°%AN  I°hC
MLI° L& POm ALV

h) TISTFo39° 980t LT 09ISF
@-9° UhF PLNT LONAN ORI
AI8PCAN £LLT RIUIZ

o) 1N 0LI° P4.L57 ®LI° AheT
+LEATE  PAT® AWIADNETY
PPN MRI° POM ATLVE

W) TIGTM®79° 478, T 80.59+7 AP
mA  PULFA TICT PMC ool f
ML9° AN 18891 LAD-  avAlf
meI° ooCHY 7IC P£+LN LI
fam A7 @Le9°

L) TISTo9° W@t ~AmS ol
FUCT @RI avavlfP  PAM
AT

ni aAfh 1% hoot N°9.LCO O+ AOéT
SPM4n::

and Attempt of Terrorist Act

Whosoever plans, prepares, conspires, incites or
attempts to commit any of the terrorist acts stipulated
under sub-articles (1) to (6) of Article 3 of this
Proclamation is punishable in accordance with the
penalty provided for under the same Article.

. Rendering Support to Terrorism

1/ Whosoever, knowingly or having reason to
know that his deed has the effect of
supporting the commission of a terrorist act or
a terrorist organization:

a) provides, prepares or gives forged or
falsified document;

b) provides a skill, expertise or moral
support or gives advice;

¢) provides, collects or makes available any
property in any manner;

d) provides or makes available monetary,
financial or other related services;

e) provides or makes available any explosive,
dynamite, inflammable substances, firearms or
other lethal weapons or poisonous substances;
or

f) provides any training or instruction or
directive;

is punishable with rigorous imprisonment
from 10 to 15 years.
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1

b

P

g MIEo9° Ao OHY APE  ¢tavAht
eOANCHS1rE  £CL+  P40o0  oolP'17
ALOP AT ®9° A@- hAad Pam o L9°
W8 LaNT P8 MLI° PLNP ATLPY
ni Goot aAhOh A9 Ah N99.LCH o'
ané-T LPMA::

NG+ 0ATINe I3

MEDI® A@® aoaAnk  AeIHICNT@-
eHLLID PUNLTAN ANAT Nhéd ®LI°
lov-a (Y APE NaTPAR T ¢tovhnt
NNGF®39° CONCHITrE &CLT W84 Kao-
MPLI° AgvLAP® APENIE MLI° ATAIAN
NP TH 0L9° NFHPPSL av71e 990000
FTFo L9° N9 Td9° b U173 £97.14
$TFm W78 ALCID  BLG AN ANAe
Aot POLTA aodont P e @e9°
N7LANTF ¢tao @LI° PAtav RILPT hi
afh & %ovol- 199.LC0 0 ANdT SPMA::

0GNCHT &CE+ @-0T bAoAt &

8/ M o9° (@ ANNCHE LCEF me9°
PONCHI1rE  &CLPT?  Agvd09° A@-
Pavpaoh  ®LI° ANN PP L9
NAMS PONL e Ne:Ce
N5 TF®9° oo O1ATL  A78PY
ATLeTATE LLBm- hE Adh T hooi
N99.LCH 0 ANéT SPMA::

g o9 Ao NONCHE £C&+ o-nT
Naaod-Crk mL9° Nd-A% ARt PO
A7ePY h&A Yoot Adh A9 An
N99.LCH 0 ANéT SPMA::

ANNCHIrE &CLT avd.079.091 h35.a-A
Mt aofH @L.9° aom+I°

9V @-9° n- eaNC+3k eCr
Naol09° OLI°  ~WI8LAI® Ao F T
AT MN ALDP MLI° ATL.MAN N0
NCT®m39° LT PPH @L9°  Phmean

APt Crlk ool ATTLTMONE PG
nZ adh & 9oot N°9.8CH O+ AhéT
SPM4\::

0anctHirt £C1t 4777 it haav
£HG av1d1d\

NG ®-9° A@- hONCHYrE &CLt T
e oy AfOP OLI°C TIOP A1
aeT At NaANTE PPH o L9
nNSH3m OC £L24L1 09 ¢tmeboo @L9°
PAOM  @LI° PN @RY® LavAOn
AP Nk av@lih AWILAMNP PGE
h& aOh 1% oot (°91.CH 81 AOé T
SPM4::

2/ Whosoever harbors or helps to escape or
conceals someone whom he knows to have
committed terrorist act mentioned under this
Proclamation is punishable with rigorous
imprisonment from 10 years to life.

. Encouragement of Terrorism

Whosoever publishes or causes the publication of
a statement that is likely to be understood by some
or all of the members of the public to whom it is
published as a direct or indirect encouragement or
other inducement to them to the commission or
preparation or instigation of an act of terrorism
stipulated under Article 3 of this Proclamation is
punishable with rigorous imprisonment from10 to
20 years.

. Participation in a Terrorist Organization

1/ Whosever recruits another person or takes
training or becomes a member or participates
in any capacity for the purpose of a terrorist
organization or committing a terrorist act, on
the basis of his level of participation, is
punishable with rigorous imprisonment from
5 to 10 years.

2/ Whosever serves as a leader or decision
maker in a terrorist organization is punishable
with rigorous imprisonment from 20 years to
life.

. Possessing or Using Property for Terrorist Act

Whosoever possesses or uses property knowing or
intending it to be used to committing or facilitating
a terrorist act is punishable, subject to the property
being forfeited, with rigorous imprisonment from
5 to 20 years.

Possessing and Dealing with Proceeds of
Terrorist Act

Whosoever knowingly or having reason to know
that a property is a proceed of terrorist act acquires
or possesses or owns or deals or converts or
conceals or disguises the property is punishable,
subject to the property being forfeited, with
rigorous imprisonment from 5to 15 years.
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I, gZ°hhc 2911 @LI° TIN4L-& TS “10LB | 10. Inducing  or  Threatening  Witness _and

T4t Destroying Evidence

YT D9° (D~ Whosoever:

s/ NONCHETT £CLT AL 9°0hC U7 1/ induces or threatens a person who is or can
®L9° AaolP7 PULTA A7 AI8L be a witness for an act of terrorism or uses
aO\nC PLAN mL9° Phé.lé- DeI° violence against the witness or a person
ng°nns- me9® n9ehnsg 2C PPCN who has close relationship with the witness
PRI QA® (@ AL PUSA &CLT to prevent the witness from testifying; or
Pe0o0 WIRUTE R 2/ destroys or hides evidence;

& TINCE M4 OLY LROP WILUYT is punishable with rigorous imprisonment from

n& adh & %oot N°1.8CH O AhéT 5 to 20 years.

LPM4\::

1. QUOT CTNCHITE SCLEF DATINL.L-&- T 11. False Threat of Terrorist Act

T}

]
=

&.

NED9° AD VO aolP'r? ALOd mLI°
afavy  CONCHATE  £CLT  W814.0a0
OLI° APTéOav AP ®LI° ATL.14.09°
N5 TF®9° o1& AMA M@ P77 NA- P00
AT Wi abh T oot (1.LCH O

atét LPMA::
PONCHT1T £CLETT AATI0 TP

95 m9°  A® 0LV APE  ¢-tevAht
CANCHIrE  SCLF  ALLO9°  AaohAhA
P99.L5 avlB AfA@® ®LI° NG
LCLTT PéBavy @L9° ALO9° OHHIET
ha- Nav ¢H o L9° Aaon(n mL9°
ATINPN T PILENTA avlB @EI° TINLE
afh@-  eANE  IPNIPT  ovlBartr @eY°
MOLEDT AN OS8CDT PAING OLI°
UNFE aolB eam AP hii AhNh T Gavo-
N°9.LCH 8 ANd"T SPMA::

L AN ad 11

PaohAhAS PI°Cavd- ACI BT

AGNCHT1T T2t e4H20m ALPTT DA
7157

8/ 7700 A oY 0 AL PTNG
A% &CUT PdBov @LI° APL.Ba
AaolP' @LI° N.L.09° ATLTLTH ®LI°
NHU- AhO0, A ALT  ATNCHYT
PPt eEIAM OLI° AIAM ATL
TN O 78t AL -

U) NAYMIND- A APTF O W&
2PRe AN @89 A58
meI° LM77 A18.NE 0Le9°
0-H100 N3 A28 P22

12.

13.

Whosoever while knowing or believing that the
information is false, intentionally communicates
or makes available by any means that a terrorist
act has been or is being or will be committed, is
punishable with rigorous imprisonment from 3
to 10 years.

Failure to Disclose Terrorist Acts

Whosoever, having information or evidence that
may assist to prevent terrorist act before its
commission, or having information or evidence
capable to arrest or prosecute or punish a
suspect who has committed or prepared to
commit an act of terrorism, fails to immediately
inform or give information or evidence to the
police without reasonable cause, or gives false
information, is punishable with rigorous
imprisonment from 3 to 10 years.

PART THREE

PREVENTIVE AND INVESTIGATIVE
MEASURES

Protecting Individuals Exposed to Terrorist
Attacks

1/ A police officer, having reasonable grounds
to believe that a terrorist act has been or is
being or will be committed in a particular
place, or that people around such place are
exposed or may be exposed to terrorist
attacks, may:

a) order people around the place to enter
into a premise or prevent their entry
into a premise or order them to
evacuate a premise or keep them in a

secluded area;
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A) ALLOM- PR PP ORI AT b) destroy, take away or remove the thing
PULTA® 0P AIROLTT A4, which is or may be a source of the
OO ®LI° NINLNT N3 AD8'10= danger:
g b
¢) order individuals to follow any
ch) gfo 7 havoolH Aa?'q’} . e procedures which protects them from
7\'"1:7“’} 7\’}'01144600‘; pOiSOIliIlg;
. d) put under control the contaminated
o°) 22‘10}?%2‘% G{L :" m(;):g,ny“ 03 MkTTC building or land; or
W) hLIMF OLI® avavlits AaohAhA e) take any measure that enable to prevent
®LI° Ao PILENTA TIHED-9° or reduce the danger or contamination;
hCI°E A18.0N0NE:
POUe: mPY° PHA TAHH Agohm S by issuing oral or written order and, if
CUTII ASINLOI° AhdAL T AL1- necessary, by using compeling measure.
@ PUINILE: ACIPE AN LTAAN::

g v A& 0700 APk (B) ¢Ham 2/ An order given under sub-article (1) of this

TAHH 07°A.a N°1.y1C 29030 ¢ Y4 Article, may be lifted or extended by way of
AN 07870 Joefe A, y y way
MLI° A.L-HI® L7TAA:: police annocument.

Pl AGNCHIE ALD  OR2AM T @9 3/ Any individual exposed to danger of terrorism
a®- A0 Cama-? FadHH Povl.09°G shall have the duty to execute and cooperate in
Cao-tONC DL WA AFSU-9° the execution of the order given by the police.
PV P9l M. MBI G4 MANT Furthermore, an owner or person in charge of
mLI° Ah88e PUPT A NHY ATPR any building or premise, or place shall have the
oWl eFAM@3 FAMH  P9INL.09° duty to enforce the order given under this
ST AT Article.

0/ a1 AL ANLALYE  N9LemM@- 4/ The government, when finds it necessary, may,

- wavd e a0l TIGFDI®  AICLT by issuing a directive, make any manufacturing

or service rendering institution to have
f;,‘e’ 3“ (?‘.‘Zf\';]n:\'tq '(?,fm‘ 7\;;"‘9“ hgi?:ﬂ? contingency plan in order to save people from
ALLCT CTAN:: danger in case of emergency.
i6. oo 9000 14. Gathering Information

- 1/ To prevent and control a terrorist act, the

4l gﬁ:‘fgzlg‘ P Af‘{f“‘%%z oo (.:q‘(c\,‘ﬂng?)}']}?i National Intelligence and Security Service
AMATNT NECE OV 498 Nao®-OL::- may, up on getting court warrant:

V) OHNCHT 0F8A Pmimis ha- a) intercept or conduct surveillance on the
POANE  P4NNE  PLLP: PATC telephone, fax, radio, internet,
Wi Phin AN 227006 Papi electronic,  postal and  similar
AN 27T Ao TAG 0L9° Aao communications of a person suspected
hgtiz of terrorism;

A MAG@7 AN @L TI5Tm-9° b) enter into any premise in secret to
0 0T 0LNTC Aeo 0t enforce the interception; or
L9 ¢) install or remove instruments enabling

) LU AavdB9° PULLNTHA aoOle the interception.

PFr A%INParT OLI° AT
LTFAA:: . . . .
2/ Information obtained through interception
¢/ (mA4 PoL1Y oold N9°am.C oomNd shall be kept in secret.

ant::
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£/ TIST®9° Cov1SE  AININT AP, 3/ Any communication service provider shall
MNdué- B CavlBG LUTrE WIAINT cooperate when requested by the National
MAG@7 AT AMPP  ANLALD-T Intelligence and Security Service to conduct

TG D97 AT the interception.

9 CUNCHTrE «CLTT AovhAhAS Aovd 4/ The National Intelligence and Security
Namc ;’fﬂ‘h’{"qz ?”D{;’E"j’("‘ LUl Services or the Police may gather
h’lé\gg"f- - m'e’?;] {i;ln‘n"f'?\ 6\"6\ N9£:47 information by surveillance in order to
aw n.g L a prevent and control acts of terrorism.

5. The-27 MNLoodht: avlEPT 15. Information about a Lessee

. - - 1/ Whosoever leases a house, place, room,

4l ‘é'ih'};.':mmiye, T +ﬂg£;‘£, hiﬁ}, G\(PI% Wh??‘(ﬁ,g vehicle or any similar facility shall have the
Y D PTheRT T ﬂ'HC'HE'q duty to register in detail the identity of the
NOU-G: PaofH AS NhdlNLOD AN lessee anq notify ’the same to the nearest
A0 AMLE N1° AdF Oat @0T police station within 24 hours.

POINDP 7L AT

g/ ¥ m9° am Ok 0T PO UIC 2/ Any person, who lets a foreigner live in his
o7 ALTC NhPeNLa AN AN house, shall have a duty to notify the
aq.e ANLeSLm- Am- °7rt HCHC nearest police within 24 hours, about the
aoAOS PN CEY DT PUIPLAN 7L identity of the foreigner and submit a copy
ant:: of his passport.

1% £715 St 16. Sudden Search
" Where a police officer has reasonable suspicion that a

7’00 CINCTrE LCLTH LB WIRTTA p P

NE TCME ATLOS CLE?  AavhAhd terrorist act may be commi.tted and deems it necessary

PG @R 99e4T  ANdAL Y- Ade to make a sudden search in order to prevent the act,

ALLI°F N4l 70D PG SLLIIC with the permission of the Director General of the

. ) Federal Police or a person delegated by him, may stop

a),e;y" AL ﬂ"'g.a)h(:m vAs é;f" vehicle and pedestrian in an area and conduct sudden

25‘73‘;‘];““)}] Gf’;\ﬁ? ';;ﬁhrf '[]6,?;’}7\?’[« i\\a’id"ﬁ (.}‘ search at any time, and seize relevant evidences.

-7° 1 ao
ANLAL PP avlB P Aoo@H CFAA::
7. &P P71.827 ACNE 17. Covert Search
ZANG A police may request the court in writing or, in urgent
cases, by telephone for covert search warrant where
he has reasonable grounds to believe that:

8/ PONC £CLT ¢HéOao WILPT LI 1/ a terrorist act has been or is likely to be
NLOI° ATLOLTAT mEI° committed; or

g 00N b @-0T 1PL @90 A 2/ a resident or possessor of a house to be
gH3 erim G@ CONCAHTIT &CLT searched has made preparations or plans to
Aavl09° HICT NNCILLT DL9° 6P commit a terrorist act; and
NAav}L4-F hG

i eo1LL NCNE PTNCHTT &CLT @g9® . .

NANCH3rt &£CLt 27.mémC A7 PhPn? 3/ covert search is essential to prevent or to

AP LI AgvhAhA MLI° ACI°S Aoe@-O&
W s AT POA AILTLSLM-F

aNe 9°n7e+ Lavt Py NENP 999,247 PNCNE-
U heCe 0WF ATSOM@- 10U-G ®LI°

anfn e vd ASC  NhAh

LPe AmeP

LTAA::

take action against a terrorist act or
suspected terrorist activity.
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Ix, :t‘!!.?."(ﬁ’ £97.247 NCNE AL DATLAT | 18. Warrant Given to Conduct Covert Search
AU 1/ The court on the basis of the information
b/ €CL Nk NhgoADT ML+ CNAT ovlB presented to it by the applicant, may give covert
av(\(t search warrant by having into consideration:
V) P1TéAav@m; @L9° C1Hmimidm-r a) the nature or gravity of the terrorist act
PUNC LCLT W OLI° ALIE1TE or the suspected terrorist act; and
hS
b) the extent to which the measures to be
n) N7 @ 0T PTLONLD:  ACT R taken in accordance with the warrant
PINC LCLET AovhAnd ©fF” 4mC would assist to prevent the act of
M7 NETTC NC ATIPA PULGLDT : p
ANVTFPOAT terrorism or arrest the suspect.
N9t @01 02010 N&NP $99.8L7
NCNE T SOATA::
2/ A warrant issued in accordance with this

Ol
~

LY A7PEX ooOlt PULAT “IHM -

V) “IYM@ Polovpht@? O A0S
UL oP WP C0k? 1PEPT O9°F

) heH5o- wAd ¢G5+ oo AILTm0e
U S @ 497 UL T LS
MW@ CHOAm0+7 +7F A

) AL ANdALTE PULNLNGTS  POLLH:
7 TMNELEDPT a1 @90 HCHC:

aofH hANT::

18, Pao®H 22AM%

a/

MY AP  ¢tevAnt  CONCHYYT
&CLT AavdPao- @LYI° APdOap  Ph
NAooP N9 10 P9L.MePLaT o157
@®39° (@ A SCE N FaHH 7 A
AgoH &TAA::

¢HeHD- @ NIE (G 00T SCE
N PaodblN oo had-:: LV9° LI
nHeHNE N3 @ SCL NF AgnLlh
A20N QMA@ 9% eOlLmeem-7 LH.
hGERLI°CI"::

& 0hOC 7988 ThHH

Ol
~

MY APe AR T (havhAhto-
aow/lt TN @ PPLONT FCL 0T
AI°Covd- @LI° a7 NECE
AN PHPHD A@- 0972%4:€ 0T
aA1%.8L AONT STAAN::

I°Covd-@ LNTMSPP ATLPT oo
LM 7°AN IPCavd-@7 PULLKINT (d
h ATSOMD SC& N EF oomPP
LTFAA::

19.

20.

Article shall specify:

a) the address of any premise to which the
warrant relates, and the names of the
occupiers, if known;

b) the maximum duration being 30 days,
the period during which the warrant is
valid and the date on which the warrant
is issued; and

¢) if necessary, the type or description of
evidences to be searched for and
seized.

Powers of Arrest

1/

2/

The police may arrest without court warrant
any person whom he reasonably suspects to
have committed or is committing a terrorist
act as provided under this Proclamation.

The arrested person shall have the right to
be brought before a court within 48 hours of
his arrest. Such time shall not include the
time reasonably required for the journey
from the place of arrest to the court.

Detention and Remand Order

1/

2/

The court, before which an arrested person
is presented in accordance with Article 19
of this Proclamation, may give an order to
remand the suspect for investigation or trial.

If the investigation is not completed, the
investigating police officer may request the
court for sufficient period to complete the
investigation.
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E/ 091442 0 AI°Covd- ATIBPT P00 3/ Each period given to remand the suspect for
ma Af1814% L 0N ARE +5T investigation shall be a minimum of 28
LUGA: T NamPAL PoL0M@- LH days; provided however, that the total time
hact @bt aoNAT hBTCOTI:: shall not exceed a period of four months.
o/ 23’7“‘_":’;?" ;,:'?f\‘z AL 020 V7 L0 4/ Public prosecutor may appeal on bail cases.
- . . 5/ 1If a terrorism charge is filed in accordance
LY APE eoOldt NTNCHTIT @7EN with this Proclamation, the court shall order
2}“ qi%ﬂﬁ%ﬁ? Eg{f“ ﬁ}ﬁ??“gavnﬂ? the suspect to be remanded for trial until the
) ’ court hears and gives decision on the case.
0 27880 PHA:
£B. Sav-GPTY favpmt 7Lud 21. Duty to Giving Samples
700 NG 0F8A 188 Phmimé G- The polif:e may f)rder a person sgspected of gcts
PRl A4t PAVE  ANG-MFE P43 of terrorism to give samples of his hand writing,
PO1¢7T PLI°0TE PLovFE PILRTT  ANT hair, voice, finger print, photograph, blood,
Nt P97 4AT TICTT ‘-'ﬂﬂ"-'-;":'f‘“ saliva and other body fluids, for investigation.
glﬁg’agd. TZ‘Z%‘”‘ 7.@7{11; gé‘;"ﬁm{i} 1?“2;;1\39“ Moreover, he may order the suspect to undergo
B {\?”Cﬂﬂd'm- et haw o {LH medical test. If’the suspect is not willing for the
ANLAL PPy Aavaayy  pea Aad test, the police may wuse necessary and
NMCALa GovG ADNE ETAA:: reasonable force to take samples.
RE. ouill Povdmt 7% 22. Duty to Give Information
POANCHTrE ®IEA  AovhAhd  @©LI° :
pCond.  ATGOT  ZAN ARCamear |G TR M e e
PoN.LED- aoUPT 099,10 P71 T ool o oo P
DL MNLE  hISTOC  Pav et organization or an individual to be given
aomde VR QA2AME O PIA information or evidence which he reasonably
SCEF mLY° A0 ATBAMD AMBP believes could assist to prevent or investigate
CTAN:: onlB ®LI° TINLE e TmPio- terrorism cases. Any one so requested shall have
D13 mdﬁgjq ML MINLBDF Lavhm-T the duty to give the information or evidence.
L3 hOOF::
NEA_hét
PART FOUR
£7INLET 0£71CT RI0TF
PTINCRT €29, 0T LI0F EVIDENTIARY AND PROCEDURAL RULES
&F. 0241 SLT@ TNEBPT

NO7ENG  aoder, 292C%T VIS ANT
a200rF AONT @ V1T POLPCH TINLBLT
+P0gY T A2etm0d S ohtaeT
NLELT NOANCHT7E 15T 0RCe N
NINEETE HPARTE BT PA:-

b/ PavlBmT 9°IR MBYC ovlB@ ATt
areATT ARIAKRI® MONCHIIT @76
- FHDE PavlB LG

g 0ol 07l @R NTFHPPL AT
S IVATES

i/ 88 d0 089° AANTCLA TINLEDPT

23. Admissible Evidences

Without prejudice to the admissibility of
evidences to be presented in accordance with the
Criminal Procedure Code and other relevant
legislations, the following shall be admissible in
court for terrorism cases:

1/ intelligence report prepared in relation to
terrorism, even if the report does not
disclose the source or the method it was
gathered;

2/ hearsay or indirect evidences;

3/ digital or electronic evidences;
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o/ 0mAd. @89 NN 11T TINLEPT 4/ evidences gathered through interception or
mL9° N UIC V27 ath0é hhAat surveillance or information obtained
0-+LLT MAG CTTT a0l BPT: WG through interception conducted by foreign
NG &CLT  holmimc ﬁ(‘l(ﬂ‘ law enforcement bodies; and
ﬂé‘h‘?s N&g°0  ovplem: L 5/ confession of a suspect of terrorism in
At @R N715TF@-9° AN “Rhihi writing, voice recording, video cassette or
AP S LS LA T2 L 4 recorded in any mechanical or electronic
CA™rT P device.
26, PTOCETIT @IEA (2Co PoI2318 O 24, ;‘napplfcablchtv of Statue of Limitation for
Jer T errorism Cases

Y aPe ¢toopnt TIGT®79° CONCT
At 7N NdBav A@- AL P2L.¢PCN ha
NSCI A3 1L9°:

hEA a0t

PONCHT £CEFT75 hANCHTr &£C1LT
1T LT PavBNMMC ACTELPT

AL, £CET NONCHYE DATLACI°0T £°CoT

a/

echHN  FOOCT 9°hC 0 NeoFhvE
aPLNrt AT LCET NONCHITT
Pao(P9°  AG  CONCHIrET  0P%7
PavliC 220MNT LGLPA::

M9 CCET NONCHE  &CEYT
frL0 oo NPT I LI NV HFHPPS:-

V) CONCHTrE @7EN hdAovi

n) NG OTEA Navl.09°
hHpe:z

) TNCHT1HT he1d. oRI° aNLd-o=
oL

ao) KA oo ¥ OGS OC
+eer fAm S hhTiz

LCIPGA::

MY AFPAR 700 WIPR (B) AS (8)
a0t NTNCHSrE  P0Par  eCET
VIP A@YF POA::

MY APE ooOlt Polddoom-y PONC
FAE AHIEPT L7 PULeNTAL Lo
A LY A7PR 00 ATPR (D)
aoow/lt PIP VAOMSHT AN &CE+
TNLtT AME LavLON: PoIGL0 Y.k
L0406\ ::

Criminal liability of persons who commit

terrorism crimes as

stipulated under this

Proclamation shall not be barred by statue of
limitations.

PART FIVE

MEASURES TO CONTROL TERRORIST

ORGANIZATIONS AND PROPERTY

25. Procedure of Proscribing Terrorist Organization

1/

2/

3/

4/

The House of Peoples' Representatives shall
have the power, upon submission by the
government, to proscribe and de-proscribe
an organization as terrorist organization.

Any organization shall be proscribed as
terrorist organization if it directly or
indirectly:

a) commits acts of terrorism;

b) prepares to commit acts of terrorism;

C) supports or encourages terrorism; or

d) is otherwise involved in terrorism.

Where any organization is proscribed as
terrorist in accordance with sub-article (1)
and (2) of this Article, its legal personality
shall cease.

The body that administers the terrorism
victims fund to be established in accordance
with this Proclamation shall assign a
liquidator to the organization the legal
personality of which has ceased pursuant to
sub-article (3) of this Article, and enforce
the process of the liquidation.
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&% COOCHT 3041 DACT1£G DAav€H 26. Freezing and Seizure of Terrorist Property

8/ a0 N7LeMYLm-  9°Covd-  P0Th 1/ Where the police, while conducting
1007 I°C TI5TO-9° et Ry investigation, has reasonable ground to
APE  QtavAht  CTNCHTE  OTEAN suspect that any property including bank
PHL0ao0t @RI ALOT T WIRTLTA account has been or may be used to commit
0920 $miméd  wikU ;;]‘Q:C,?_‘ .+ terrorist act as stipulated under this
g;q'q{;’jmn é‘j; § 2 ”D.,gf\‘ A LT Proclamation, he may seize the property in

« oc & ” accordance with court authorization.

. . 2/ The court shall, in the authorization issued

&l SD(;‘;JQ‘(. ;;‘l’ 'tng,:# mz‘)’-}‘”-‘;f- ;ﬁ;ﬁ é‘l‘fnﬁ) (l((f)) pursuant to sub-article (1) of this Article,
LT A POTE @17 AIBLAANES pass a temporary freezing order too prevent
NG @-9° FY hIP DL the transfer of such property to a third party
ATBLLATNT  LLPP PAL  FOMH and any other legal transactions involving
CAMA:: such property.

i/ a8 FOMH IANVE A“LovAht@- Ph
OH82C avrlf WS ATNLE aANT 3/ A copy of the freezing order shall be given
me9° MALHI ATLAT £LL4.90\:: to the concerned administrative office and

i PPHD. MLI® PATL oMU eA-MANT- to the owner or possessor of the property.

T AL 0g9° AAGHF PC PN 4/ If the owner or possessor of the seized or
AT L T1PLAN LTAA:: frozen property is aggrieved by the order,

Z ®CE Mk MGk PP @gse he may lodge an appeal.
1@ OHY ATPR 700 ATPR (B) 5/ When the court finds that the property was

a/

AS (B oo0lT AP OLLITT
Mk AMBAPP OLI° 675 AIAIA
el LA

. CO0CHT et Odoe@-Lh

NANCH5rF &CLT 477 MLt 0L9°
PONCTHE £CeF g9  PONCHE
TNET Moo 77 BMLAA::

CONCTE LT A8.mL0  A%1LL7Y
N1r45¢ AL POEA hh PCN AILPY
AH.U- P ooHIN 090 U7 aomfPed
CTAN: PO7EA  ha  AOA-FevOlHNT
Ui MaopnFo-  ANFo- aoHIN
+he-tat AGCE Nk LPCAA::

MHY ATPA 700 AIPR (B) oowlrt
Pao@m-in TAHH hooOmd: 04T SCL
0k 0FneO® Lt AL ao it @L9°
TP ANt A%LA  TIFO9° Ao
Pao(\ 2Pt ALA oot SSCNFA::

etmiN® LT OHY  APE  aow/l-t
oL Aeeaom® CONCHIrE  A18.9F
472 N, BLLIAN::

seized or frozen contrary to the provisions
of sub-article (1) and (2) of this Article, it
may order the release of the property or the
lifting of the freezing.

27. Forfeiture of Terrorist Property

1/

2/

3/

4/

Proceeds of terrorism or property of a
terrorist organization or a terrorist shall be
forfeited by the government.

Where a criminal charge is instituted on the
matter the public prosecutor may request
for an order of forfeiture within the same
criminal charge file. If criminal charge is
not instituted the application may be
presented to the court under a separate file.

Before making forfeiture order under sub-
article (1) of this Article, the court shall
give every person appearing to have an
interest in the property an opportunity to be
heard.

The property shall be transferred to the
terrorism victims fund established in
accordance with this Proclamation.
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heA nedt

PONCHT1t 158 e7Lhs i +£7+

a/

. CONCHT1T  &CLT7  0ATLhI+A 020
A9 ZA0

0ch?  OFOM@®-  2AMT oowlet
PONCHTrTE POTEN 1887 PULhJFA
020 h? ®RI° 7°A.N:-

V) AN MA@ ao-f (LN had°trt
Gav- (1AL P4 AL PAD-E
~0ms  PmALS N8 e
eUPE AS

N) AL  AMNPE  hetv  LL0EC
MLI° NdLoleB AN PNAL
DALPT Pav-@ NPT P/ 9I0C
79,211, ONCTE P15

ao P} anNF::

PV CLLOEC PONCHYIT 15077
PrLnIFN CFAP P74 NG £LL-Bi::

Péolol-t  7°AN  CONCHT1E 1807
Pl TN CTAP P76 ARA £LE-[A::

. CONCHTrE 152 0A“Lhd+a PV
wet+EF

0Ncdué-P

Pan/lBS  LUTrE WIANT

CONCHTrE 1807 7L HA Pavprdg

(1% 3

(LA N ao(;M LaoLAA\::

CONCHTrT 1407 PoLhd A CHAP P27¢-
NeA £LEL-8A::

a. MNP 04 BOCHTrE Ad00¢ ho -k

a/

eONCHirk eC1T AgonANAS
NAEMC PeFch “LLOECT PNdué-P
PavlBG LU AINTDNT AG Plolol-\
00 a0l W PALDTT PP
Nhé-P 0L TNCHrE A0S 1ot
CPPL-AN::

PGP o8BS LV WININT PS
LLLitC DT EMT7 Lavd-dn::

nLE@m 24 904 TNCHTTE AP
POMN:T ¢4 P04 TNCHTIE NL
ULA N97L4-E4 2t ONCHTrE7
Ao P P9 eeCH 1T Tét N91PSEA
N.24-G NHLII24 1T A8 PLECIN::

PART SIX

INSTITUTIONS THAT FOLLOW UP CASES

OF TERRORISM

28. Prosecutor and Police Following up Cases of
Terrorism

29.

30.

1/

2/

3/

A public prosecutor or police officer who
follows up terrorism cases in accordance
with the powers conferred up on by law
shall:

a) have more than five years of relevant
work experience and the appropriate
training and be hard working; and

b) have obtained testimonials from the
relevant senior officials of the Ministry
of Justice or the Federal Police as to his
professional competency and ethics.

The Ministry of Justice shall organize a
separate specialized department which
follow up terrorism cases.

The Federal Police shall organize a separate
specialized department which follow up
terrorism cases.

Intelligence Personnel Following up Cases of

Terrorism

The National Intelligence and Security
Service shall select and assign officers who
follow up cases of terrorism. It shall
organize a separate specialized department
which follow up terrorism cases.

National Anti-Terrorism Coordinating Committee

1/

2/

3/

In order to prevent and control terrorist acts
a National Anti-Terrorism Coordination
Committee comprising the heads of the
Ministry of Justice, National Intelligence
and Security Service and Federal Police
shall be established.

The Director General of the National
Intelligence and Security Service shall lead
the Committee.

The Committee shall draw up joint counter
terrorism plan and set up joint counter
terrorism task force and shall work together
in coordinating their efforts.
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a@ia. NONCTHT1 78N 0571 2207 31. Jurisdiction over Terrorism Crimes

8/ Péufol-d NS MPAL €CE M- 1/ The Federal High Court and the Federal

Supreme Court shall have jurisdiction over:
V) MY APE aowldt Po94C0 1407 a) cases presented in accordance with
this Proclamation;
A) MY APE hibovdk @RAT OC b) other crimes committed together
+eeHD P974.000 ANT OFEATFE
o L9° with crimes mentioned under this
Procl tion;
) LY APE oowld 4407 AN GCL rociamation: of
0k " Pat? AR PULP LT ) criminal  cases presented in
40T accordance with this Proclamation,
P ST 2ANT L5 ETPA:: which the court changes the article

B of the charge.

) ?ugc aohAhf we-Ph PU16ET A-0A - tetermine )
L] ATONNC N1 (.FP e power to determine the status of a
¢r99%nh (@ PMC 9°ChE aolPy7 @L9° prisoner, captured by the Defense Forces
LAV} Cav®@O? 20NT (HY APE during war conducted to defend the
AP5T), @FLLP FCE O AT LA:: sovereignty of the country, as a prisoner of

war or not is hereby given to the Primary
Military Court.
Fl 8%l ATy hoopnk:  CTOTEE .
CRAPRL LlolAP SINCOLP CT- 3/ Aer@es 13 and 17(1)(b) of the ZOQ4
N @ A W% Criminal Code of the Federal Democratic
"ﬂh Foikh U7 PR IE .C,‘ Republic of Ethiopia relating to jurisdiction
T eh Tl e
GO L3702 CONCHYIT 038- shall also include terrorism offences.
[ A P A U A T EF
o ERLIE PART SEVEN
MISCELLANEOUS PROVISIONS
@g. AZPONCT T0P ONT7£L7

Z.;/ QCe ﬂ:'?‘ gqf}z;:m"}yn ??i'ﬂc'f‘h;llq‘ 150 32. Protection of Witnesses
Ne.ee0t A 040 1Tt 09 1/ Where the court, on its own motion or on an
N0FN V7 ORI NN mPert application made by the public prosecutor
‘7)1?;.?{.][?;‘ U%;?'z‘h 259 "\;s’,}_’”;‘lglt"} ?:’gd(:fi or by the witness, is satisfied that the life of
07LOTC Aoomity WOLAL HCPROT) ecesary measure 1o endble  the
AONE L TAA: P9L.00STd ACI°S ; ! o
D AL POLhTATT APk withholding of the name and identity of the
LT AR witness. The measures it takes may, in

particular, include:
v) afe PULACINET NF ao@OT
a) holding of the proceedings at a place to
be decided by th t;
A) PONCT NIOTG ALLAPT NRCE © decided by the court
Wk FAHRTD @ALPTFS oo HINT b) avoiding of the mention of the names
AL AT8LING- TNLL7 ¢ and addresses of the witnesses in its
orders, judgments and in the records of
) PIONCT  OTVIIG ARED RI8L the case;
MK TAHNTT aodmch: A c) issuing of any directions for securing
that the identities and addresses of the
o) 1GCE Mk ACHhYS.  fA- Phan witnesses are not disclosed; and
a0t 1T MhdA 1 oo .
ABBe Ao MBI (PISTF @9 d) ordering that all or any of the
a1 AISLING- aoDN:: proceedings pending before the court
shall not be published or disseminated
RN

in any manner.
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€ EFm9° @ (HY AR T00 AR
B) oowld eFAMT @A AL
a8 ha?°ht Adh  as~C  Goot
N99.LCH 8'r ANé-TS hNC ThA. Adh 4,
N97.CH TN godeg™ S PM\::

o)
S

L. PECL WLe+7 haeCaT

MNE®9 (@ MY APE ¢tovAht ®TEA
lovd.Boo- NaLe1E OO0+ AILVPYS
NA®OTEA hd909°  OHCHC  ATINLST
eHANL AP @RI ®7EAT Navd.fao-
ncCo- 2C OtHats ALTT Lo0m ALY
020, V7 TP+ oottt €CL Mk PONET
ALPANT LTAA::

aqo, 43¢ OWATIELI°
eOLLOFCT  9°nC R NOLLeoMa- L7
aow/lt PG HISPT 4%
LRETYN::

@z, LaotO0C 7837 aoM)

MY APE WiPAR TiF 107 147 RE @LI°
Ze¢ oowldt CPmMPP@T TNNC PALLYE
AaoFONC  4.2L5 LAY ®L9° N7°AN
POTEN avhAhiN @QI° I°Covl- 174 AL
U7 Nhe 7ISF@39° Wrbdct P4ml N
®-9° (@ h’0l ahh A22C 9ovt 01971.2CH
o'r AhéT SPMA::

o)
b~

. 14279, P10 hIT

&/ hlw APE IC 971947 “ISTo-9°
h2: LN avavldf ®LI° Pawi-C
AL LY AP NlavAhk 18T AL
+499L 1T hBSLM-9°::

€ PHY ATPR 00 WA (B) ATLmM0P
S POTEA hI79 POICAT  oaoden,
2P CYt h Tl LIILPT AR,
SUPGA-::

P
N

. 270 290Nt OAMNG

COLLONTCT 9°AC 0 LU APE
ATINL09°  PULeNLAT  LI0TF  ALOM
LTFAA::

2/ Any person who contravenes any decision
or order issued under sub-article (1) of this
Article shall be punishable with rigorous
imprisonment from five to ten years and
with fine from Birr 10,000 to Birr 30,000.

33. Assisting Judicial Proceedings

The court may mitigate the punishment, upon a
request made by the public prosecutor where the
defendant repents about his act of committing any of
the crimes mentioned under this Proclamation and
cooperates in elaborating in detail the manner of the
commission of the crime or discloses the identities of
the persons who participated in the commission of the
crime.

34. Establishment of Fund

Upon the issuance of regulation by the Council
of Ministers, terrorism victims fund shall be
established.

35. Breach of Duty to Cooperate

Whosoever fails or is unwilling to make the
requested cooperation, pursuant to Article 13,
14, 15, 21 or 22 of this Proclamation, or
intentionally makes any hindrance on the crime
prevention or investigation functions of the
police is punishable with rigorous imprisonment
from three to ten years.

36. Inapplicable Laws

1/ No law, regulation, directive or practice
shall, in so far as it is inconsistent with this
Proclamation, be applicable with respect to
matters provided for by this Proclamation.

2/ Without prejudice to the provisions of sub-
article (1) of this Article, the provisions of
the Criminal Code and Criminal Procedure
Code shall be applicable.

37. Power to Issue Regulations

The Council of Ministers may issue regulations
necessary for the implementation of this
Proclamation.
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@Ax. APE. £77.0501 38. Effective Date

2V aPe (é.L.l-N 1264 M JT°
hon0t +7 €9°C 205 SIPSA::

A%0 K04 700 R€ 7 80 997

2C71 OALL&CLN

PATCRL 4.2.4AP S.PNCN.PP
STAAN TEHSHT

This Proclamation shall enter into force up on
the date of publication in the Federal Negarit
Gazeta.

Done at Addis Ababa, this 28" day of August, 2009

GIRMA WOLDEGIORGIS

PRESIDENT OF THE FEDERAL
DEMOCRATIC REPUBLIC OF ETHIOPIA
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