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Abstract 

Recent reports evidence the existence of subsTantial nllmber of children with disabilities 

across the globe. the majority of which live in the developing world. Such children have been 

marginalized section of the society in all places mainly in socia-economic areas. During the 

pcm fO llr decades there have been developmenls in Ihe recognition of such facls al Ihe UN, 

regional and nalional levels. Accordingly, variolls conventions and declarations aimed al 

p/'O/1/otion and proleclion of Ihetr righls. including Ihe 2006 Convenlion on Ihe Rights of 

Persons wilh Disabilities are adopted. The Irealies provide for a range of socia-economic 

rights by mains/reaming their issues and deSigned various measures of implementation for 

efleclive realiZCilion of the rights. As a Stale Party to many oflhe trealies. this paper analyses 

the issue of impleme/1lalion of socio-economic righls of children wilh disabilities in Ethiopia 

by evaluafing the Ethiopian experience vis-a-vis international standards set under the ratified 

trealies. The core assertion of the paper is that even if Elhiopia has ratified many of the 

trealies much has yet 10 be done to effectively realize socia-economic righls of children with 

disabilities in the country. 
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CHAPTER ONE 

INTRODUCTION 

1.1 Background of the study 

Accord ing to World Hea lth Organization's (WHO) report, over a bil lion, corresponding to 

about 15%, of the wo rld ' s populat io n co mprise of persons with disabi lities (PWD); I amo ngst 

which 80% ex ist in the developing wo rld . Reports show that children with disab ilities 

(CWO), who m so me prefer to ca ll - " little ange ls",' constitute 200 million o ut of the total 

number3 C hildren who li ve with a phys ica l, se nsory, inte llectual o r mental hea lth disab ility 

are amongsl the most stigmat ized and marg inal ized of a ll the wor ld 's children' Sending such 

children to schoo l, inc luding them in soc ia l interact io ns or prepa ring them for participation in 

the adu lt world, see ms unnecessary to many. Families of ado lescents and yout h w it h 

disability often antic ipate the ir early deaths than the ir poss ible survival s This widespread 

stigma and discrimination aga inst C WO makes impossible for them to live a life of dignity on 

cq ua l bas is w ith others. 

Discri min ation o n such children can manifest itse lf in vano us ways: thro ugh cultu ral 

prejud ices, soc ia-economic, legis lative or administrative measures, as we ll as environments 

that are inaccessib le to them. Discr imination particularly pers ists in areas o f education, 

emp loyme nt, recreation and access to public services6 Cultural prejudices often rellect guilt , 

shame o r even fear assoc iated with the birth ofa ch ild wit h a disabi lity. It is repolted by Save 

the Children that whe re there is a cu ltura l revere nce for bloodlines, babies born with physica l 

or in te llectual impa irments are often hidden away o r abandoned because they are cons idered 

, World Heal lh Organi? .. tion , World Repon on Disabi lilY (2011 ) [hereinafter WH01. p. 261. 
2 In Illany countries, a child with a disability is referred LO as a ' lillie angel'. See UNICEF, Inter-Di visional 
Working Group on Young People, An overview or young people livin g with disabilities: Their needs and rights 
( 1999), p. I. 
} UN Secretary General 's Study on Violence against Children; Thematic Group on Violence against Chi ldren 
with Disabil ities Summary report. Violence against children wi th disabi lities (2005). p. 4. 
4 Ibid. 
S UNICEF. ci led above at note 2; see also R. Joseph, I-Iuman Rights and thc Unborn Chi ld (2009); G. Lansdown. 
It 's Our World Too! A Report on the Lives of Di sabled Ch ildren. Di sabi lity Awareness in Action (2001). pp. 
24-26 ci ted in G. Quinn and T. Degener, The Current Use and Future Poten ti al of United Nations Human Rights 
Instruments in the Contcxt of Disability (2002). p. 194 
6 A.M. Sm ith. ' Persons with disabilities as a social and economic underclass', Kan sas Journal of Law and Public 
policy. vol. 12(2003). p. 15. 



to be a s ign o f impurity.' Cultural attitudes are al so infl uenced by negative o r stereotyped 

depictions o f children (per~o ns) , w ith disabilities in fo lklo re, boo ks, films o r te lev isio n 

programmes. 8 

Of the 200 mi llio n children repo rted living with disab il ities, few of those livi ng in develop ing 

co untries have effective access to hea lth and rehabilitatio n or SUppOlt services9 Moreover, 

98% ofCWD in deve lo ping co untries do not attend schoo l. 10 Whi le some C WD will wish to 

co ntinue w ith secondary and higher education on leav ing primary sc hoo l, others may 

we lco me the oppo rtunity to prepare fo r the working wo rld . Very few yo ung PWD succeed in 

finding wo rk in any co untry, Even if they do, it is likely to be of lower status, less secure and 

more poo rly pa id than that o f the ir peers without disab ilit ies. Many mo re C WD enter the 

in for ma I econo my. I ns ide the ho me this may invo Ive perform ing do mestic tasks, ass ist ing 

with ho me based wo rk o r tending anima ls, while o utside the ho me it is like ly to mean 

perfo rm ing menia l tasks or even begg ing, 11 

Over fo ur decades, the Un ited Nat ions has made strong commitment to the human rights of 

PWD. This co mmitme nt has been re fl ected in major human rights instruments as we ll as 

within spec ific measures and init iatives, which began w ith the 1971 Dec laration on the Rights 

of Perso ns w ith Mental Retardat ion and now has cu lminated in the 2006 Co nvent ion o n the 

Rig hts o f Perso ns w ith Disabil it ies (CRPD). 12 Other exa mples of disabi lity- fo cused initiatives 

inc lude the Inte rnational Decades of Disabled Persons, the 1993 Standard Rules o n the 

Equa lizatio n of O pportunities for Perso ns with Disa bilit ies and the 1994 Sa lamanca 

Statement and Fra mework fo r Actio n for Specia l Needs Educat ion, T he Co nve ntio n on the 

Rights of the C hi ld (C RC) is exemplar for its kind by co ming up w ith explicit reference to 

' d isa bility ' as a gro und for d iscrim inatio n and by dedicating a spec ific provis io n for CWD. 

T he A fi' ican C harter o n the Rig hts and Welfare of the C hild (AC RWC) fo llowed the trend of 

1 1-1 . Jones. Disabled Children 's Riglns: A Practical Guide (200 I ), Save the Chi ldren: Sweden. 
" UN ICEF, Promoting the Righ ts of Chi ldren wi th Disabil ities (2007), p. 17. 
' Id, p. 15, 
10 United Nations Handbook for Parliamentarians on the Convent ion on the Rights of Persons with Disabilities 
and its Option al Protocol, From exclusion to equal ity: Real izin g the Ri ghts of Persons with Disabilities (2007), 
p. I. 
II Id. p. 2 1. 
12 Convention on the Ri ghts of Persons wi th Disabilities, G.A Res. 61/ 106. Annex I, U.N. Doc. AlRES/6 11l06 
(Dec 13,2006) [hereinafter CRPDI, 
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the C RC in raising the concerns of C WD and the enjoyment of the ir rig hts 111 an express 

manner. 

Some five to e ight millio n women and men in Ethiopia, o r 7 to 10% of the population, are 

be lieved to ha ve Disa bi litiesP A vast majori ty ofPWD, about 85%, live in rura l areas where 

access to bas ic services is li m ited. " Tho ugh there ex ists no co mprehens ive data, CWD 

co mprise substantia l number. 15 Despite their substantial number, the enjoyment of soc io­

eco no mic rig hts by these children is far /i'o m rea lity. As a state party to vario us human rights 

treaties, inc luding tbe CRC, ACR WC and the CRPD that spec ifically provide for the 

protectio n and pro motion of the rig hts of C WD, Ethiopia has a lot to do to ensure effective 

rea lizatio n of their human rights in gene ral and the ir socio-eco nomic rights in pa rticu lar. 

1.2 Significance of the study 

This study w ill have contr ibution in address ing the rights o f the long marg in a lized group in 

the soc iety, i.e. C WD, in Ethiopia. The compatibilit y of laws and po lic ies w ith the standards 

set by human rights instruillents and the practical measures be in g taken to ensure the 

rea lization o f such rig hts wi ll be ana lyzed . As the concept of the rig hts ofPWD is still yo ung 

espec ia lly in the co ntext o f Ethiop ia, the research is be lieved to se rve as a reso urce base fo r 

academics and other stake ho lders in lormulat ing po lic ies, tak ing measures to implement the 

rights and adj udicate-poss ible disputes in re lat ion to rights ofCWD. In the mean time, it w ill 

p laya ro le in the rea lizatio n of the rig hts ofCWD. 

13 UNICEF Fact Sheet. "Eth iopia Dis.:'1billty Programme". avai lable at 
http://www.utl ice forg/cthiopialET_Disability_ facl_shecl_NoV_OG.pdL (last accessed on 23 October. 20 II ). 
14 Ministry or Labour and Social AlTairs, Developmental Social Welfare Policy, 1996, p. 60; International Labor 
Organ ization FacL sheet. "Inclusion of people living with disabil ities in Ethiopia" (July 2009). p. l . Avail able at 
<hit p:/ Iwww.i 10. org/wclllsp5/groups/publ ic/@ed_clllp/@ifp_skil lsidocumenIs/publicalion/wems_ 1 12299. pd f> 
(last accessed on 17 February. 20 12). 
15 According to the 2007 National Census. the share of children wi th disabi lities out of the total number or 
persons with d i sabil iti es~ is close to 33%. See Central Statistics Agency (CSA), The 2007 Population and 
HOlls ing Census of Ethiopia: Stat ist ical Report at Country Level, PI'. 169-237. There is a belief that the data is 
flawed and it is difli cu lt to take it as com prehensi ve one. For detail discllssion on th is see chapter four. section 
4.3. 1 below. 
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1.3 Research question 

The research mai nly asks the questio n: ' how can it be poss ib le to ensure effective rea lization 

of socio-eco nomic rights of CWD in Ethiopia as prov ided in various in ternatio na l human 

r ights instruments and nat iona l laws? ' Spec ific quest io ns re lated w ith the main quest io n are: 

• Is there lega l bas is fo r soc io-eco nomic r ights of C WD in Eth io pia? 

• What measures are taken to incorporate and harmonize the international norms into 

do mest ic laws and po lic ies, and is there co ns istency o f the laws and po lic ies with 

internationa l standards? 

• What pract ica l measures are be ing taken to rea lize these rights? What are the 

oppOliunities and cha llenges to effective ly implement the rights? 

• How can the chal lenges be addressed and what poss ib le ways of implementi ng the 

r ights sha ll be taken? 

• Mo reo ver, the cha llenge posed by ' progress ive rea lizat io n' fo rmulation o f soc io­

economic rights and poss ible ways of re medyin g v io latio ns inc lud ing the issue of 

j ust ic iabil ity w ill be scruti nized. 

1.4 Methodology 

The research sha ll pr ima rily be library based where seco ndary so urces like books, ali icles, 

documented facts and reports, web and other documents o f re levance sha ll be assessed. Data 

sha ll a lso be gathered fro m concerned organs' ava ilable documents and through int erviews. 

Inte rnat iona l human r ights instru me nts, including but not li mited to, the Co nve nt io n o n the 

Rig hts of Perso ns with Disa bilities (C RPD) and the Co nve ntion on the Rights o f the Child 

(CRC) will be give n due e mphas is to analyse data acquired . 

1.5 Hypothe~s 
The research is based o n the assum pt io n that even if Ethio pia has ratified the C RC, ACR WC, 

CR PD and other internat iona l hUllla n rights instruments, and do mestica lly adopted laws and 

po lic ies that dea l w ith r ights o f C WD, effect ive rea lizatio n ofsoc io-eco no mic rights o f CWD 

is far from rea lity d ue to lack of o r im proper app licat io n o f vario us implementation 

Illecha n isms. 
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1.6 Limitation of the study 

Due to limitat ion o f time and resource for the research, the scope of the resea rch is lim ited to 

ana Iys is of the ma in issues re lating to imp lementation a f soc io-econom ic rights of CWO in 

Ethiopia with measures carried out at the federal leve l. Co nsidering the interre latedness and 

indivisibility of Human Rights, issues relating to c ivi l and political rights that give rise to 

issues of socio-eco nomic rights may incidentally be under the sco pe o f the study. 

No nethe less, rights of children or rights ofPWD in toto are not the main focus or the paper. 

1. 7 Literature review 

Dr. Eilinonoir Flynn is one of the notab le scholars who demonstrated the rights ofPWD and 

implementation of their rights in acco rdance with the Co nvention on the Rights of Persons 

with Disa bilities. 16 World Hea lth Organization 's repol1 on disability is a use ful reso urce that 

summarizes an estimate of about 200 million children across the wo rld li ve with disab ilities 

and prese nts with barriers they face in enjoy in g the ir socio-economic rights in an equal 

manner with other members of the soc iety.J7 UNICEF's Inter-Divisional Working Gro up on 

You ng Peo ple repol1 examines the failure to implement the rights of CWO and how their 

issues are large ly overlooked and underserved. 18 Other scho lars that have written on soc io­

eco nom ic rights of C WO and implementation of these rights include Luke Clements and 

Janet Read l
", Gerard QUi 111~ and Theres ia Degener'O, Ma ir ian Corker and John Davis". 

Melinda Jones and Lee Marks" , and Suzy Braye'] However, a litt le has been written on the 

soc ia-economic rights of CWO and imp lementation o f these rights fro m the perspective of 

Ethiopia, to which this research is aimed at. 

II) E. Flyn n. From Rhetoric to Action: hnplcmcnlin g the UN Convention on the Ri ghts of Persons with 
.Qisabilitics (20 11 ). 
17 WHO. cited above at nOle 1. 
18 UNICEF. cited above at note 2. 
I') L. Clements and J. Read. Disabled People and European Human Right s: A Review of the Im plications orthe 
1998 1'lum an Rights ACI for Disabled Children and Adults in the UK, (2003). 
~o G. Quinn and T. Degener. The current use and future potential of Uni ted Nations human ri ghts instruments in 
the context of disabilitv (2002). 
21 M. Corker and J.M. Davis. 'Disabled children: (St ill ) invisible under the law' in J. Cooper (ed.), Law, Ri ghts 
and Disabilitv (2000). 
22 M. Jones and L. Marks. 'Beyond the Convention on the Rights of the Child: The rights of children with 
disabilities in intell1ationallaw' , International Journal of Chi ldren's Ri ehts vol. 5 ( 1997). 
D S. Braye, 'Disabled chi ldren and social care' in J. Cooper (ed.). Law. Rights and Disabi lity (2000). 
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1.8 Ove.·view of tI.e chapters: 

T he paper co ns ists of five chapters. Chapter one introduces the reader to the co ntents in 

which the research is set. The international lega l fram ework on soc io-economic rights of 

C WO is d iscussed in Chapter tw,,; while doing so, the study focussed on treaties that are 

re levant in the Ethio pian context. Chapter three analyzes various measures fo r the 

implementation o f soc io-eco nomic rights o f CWO bas ing the treaties and discuss ion in the 

seco nd chapter as a background. Though Ethiopia has ratified a number of treaties that 

recognized soc io-eco nomic rights of C WO and provided direct ion as to measures to be taken 

fo r the ir e ffecti ve impleme ntation, much has no t bee n done yet. In this regard, the Fourth 

Chapter critica lly re fle cts on the Ethiopian experience in the implementation o f soc io­

eco nomic rights of C WO from multiple perspectives .. The last chapter, which is C hapter fi ve, 

draws co nc lu sion and prov ides reco mmendations of the research as the way fo rward. 
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CHAPTER TWO 

INTERNATIONAL LEGAL FRAMEWORK ON SOCIO-ECONOMIC 

RIGHTS OF CHILDREN WITH DISABILITIES 

2.11l1troductioll 

PWD are a marg inalized soc ial and economic underc lass often v iewed by the public as 

unwanted, dependent perso ns in need of charity and pity, which impacts o n them by 

perpetuating the ir margina lized status." Repolts show that even in countries w ith a re latively 

high standard of li ving, peop le with disa bilities are disenfi"anchised c itizens, ofte n denied the 

opportunity to enjoy the full range of econom ic, soc ial, and cu ltura l rights." Children with 

d isab ilities (C WD) are among the most marg inalized sectio ns of the soc iety to enjoy socio­

eco no mic rights26 Discrimination o n them, particularly, persists in areas of education, 

employme nt, recreation and access to public services." Even from such ch ildren, those liv ing 

in the develop ing world are vict ims of serio us denial ofsoc io-economic rights28 

Over the past three decades, the rights of PWD have been g ive n growing attentio n. This was 

poss ible through the actions o f PWD and their advocates fi'o m natio nal and international non­

governmental organizations (NGOs)29 It was a lso due to the increas ing attention in ihe 

fi'amework of human rights at the United Nations that reflected its commitment to the rights 

o f PWD in core human rights instruments, as we ll as va rious measures and initiatives]O 

Reg ional human rights systems have a lso expressed a grow ing co ncern to the rights of such 

perso ns. 

24 Smith. cit ed above at note 6, p. 1,3. 
25 P. Blanck. M. Adya and M. V. Reina. "Defining double discrimination ' . Georgetown Journal or Internat ional 
Affai rs. vol. 8(2007), pp. 99~IOO: sec also Smi th, ci ted above at note 6. 
26 R. de Alwis. 'M ining the in tersect ions: Advancing the rights of women and ch ildren with disabilities wi th in 
an in tegrated web or human rights'. Pacific Rim Law and Policy Jou rnal. vol. 18(2009). p. 293. 
27 Smi th . ci ted above at note 6, p. 15. 
~ H For example. the Ali-jean Comm ission on I-{uman and Peoples' Rights in Purohit and Moore v the Gambia 
stated that mi ll ions ofpeoplc in AII- ica are not enjoying the right to hea lth max imall y because o r poverty, which 
incapacitated the countries 10 provide the 11ecessary amenities, infrastructure 3;ld resources thm raci litale the lull 
enjoyment of thi s ri ght. This ract can highly implicate on the enjoyment orthis right by CWD. See Purohif and 
A/oore v 111e Gambia. Com illuni cation No. 241 /2001 (2003), para. 84. 
29 Y. Lee, 'Expanding human righ ts to persons wi th disabilities: Laying the groundwork for a twenty-first 
ct:ntury movement ', Pacific Rim Law and Policy Journal, Vol. 18 No. 1(2009), p. 284 . 
. 10 Such ini tiatives o r giv ing attenti on to the rights of persons with disabilities are discussed in successive sub 
sections. 
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The laws that dea l with the rights of PWD, espec ially the socio-economic rights of CWD, in 

the international arena enco mpass general human rights instruments as we ll as child and 

PWD spec ific instruments. These laws include the United Nations Standard Rules on the 

Eq ua lization of Opportunit ies fo r persons with d isabilit ies,JI the Internat ional Covenant on 

Eco nomic, Socia l, and Cultural RightsJ2, the Convention on the Rights of the Child ]J, the 

Ali·ican Charter on Human ·and I'eo ples Rights,J' the African Charter on the Rights and 

Welfare of the Child ]5 and the Conve ntion on the Rights of Persons with Disabilities36 The 

fo llowing sections discuss soc io-economic rights ofCWD as prov ided in these instruments. 

2.2 International c ovenant on· Economic, Social, and Cultural Rights 

As members of the society, soc io-economic rights of CWD are protected by ge neral human 

rights instru me nts. Among such instruments the Internat ional Covenant on Eco nomic, Socia l, 

and Cu ltu ra l Rights (ICESCR), which was concluded in 1966 and entered into fo rce in 1976, 

is one. 37 It has been widely ra tified and has set out various socio-economic rights. Its 

implementation in States Parties is monitored by the Committee on Economic, Social and 

Cultural Rights (I CESCR C~mmittee)38 The Committee adopts general co mments to ass ist 

State pal1ies in fulfilling the ir treaty obligat ions39 Its General Comment No.5 remains a 

signi fi ca lll document w ithin the United Nations hu ma n right s treaty system in the co ntext of 

disability."o 

31 Un ited Nations General Assembly Resolution 48/96, adopted at the 48th session of the General Assembly on 
20 December I 993.[hereinafter Standard Ru les]. 
31 International Covenant on Economic. Social, and Cull ural Righ ts, General Assembly resolution 2200A (XX I) 
of 16 December 1996. entered inlO force on 3 Jan uary 1976.(hereinafler ICESCR}. 
33 Convention on the Rights of the Child. General Assembly resolution 44125 of 20 November 1989 [hereinafter 
CRCl. arl. 2. 
34 All-jean lBanj ulJ Chart er 0 11 I-Iuman and Peoples' Rights adopted 27 June 198 1. OAU Doc CAB/LEG/67/3 
rev 5. ( 1982). [hereinafler AC I-IP Rj. 
)5 African Charter on Ihe Rights and Wei fare of the Child, OAU Doe.CAB/LEG/24 .9149 (adoPled 1990). 
(enten::d into force 29 November I 999Hhere inafter ACRwq 
36 Convention on the Rights of Per 'Sons 'wi th Disabi lities, G.A. Res. 61/ 106, Annex I, U.N. Doc. AlRES/6 11 106 
(Dec. t 3. 2006) Ihereinafter CRP Dj. 
37 D.M. Chirwa. 'Combating chi ld poverty: The role ofeconol1l ic, social and cultural righ ts" in J. Sloth-Nielsen 
(cd.). Children's rie.hts in Aft'ica: A legal perspective (2008), p. 93. 
38 Unlike other United Nations treaty mon itoring bod ies, the ICESCR Com mittee was not established pursuant 
to a provision or the ICESCR treaty but derives its ex istence Ii'olll a resoluti on of the Economic and Socia l 
Council (ECOSOC Resolulion 1985/ 17 of28 May 1985). Ii began work in t987. 
39 As of March 2012 the Com mittee on ESCR has adopted 21 general comments. 
40 G. Quinn and T. Dege~er. The cUlTcnt use and future potential of United Nations human rights instruments in 
Ihe contex t of di sabil ity (2002). p. 13 I. 
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Artic le 2 of the ICESCR provides 'a right to non-discriminatio n, whic h p lays an overarc hing 

ro le in ensuri ng the equal and effect ive enjoyme nt of a ll soc io-eco nomic rights in the 

Cove nant by CW041 The re leva nce of the pro hibitio n of d iscriminatio n is particularly 

ap parent in case o f C WO s ince they face do uble discriminat ion, i. e. first as child ren and 

seco nd as PWO, and so metimes even triple discrimination in cases such as where the child 

with disability is a g irl. Yet, a non-d iscrimination norm may not be suffic ient to guarantee the 

eq ual rights of C WD s ince under internationa l human rig hts law o ne pe rso n may be treated 

less favo urab ly than another ' if, the cri ter ia fo r such differentiation are reaso nab le and 

objective and if the a im is to achieve a purpose which is leg it imate '." Co nsequently, C WO 

may need different ia l treatment (spec ia l ass istance) that enab les them to enjoy a ll the rights in 

an equa l man ner as ch ildren w ithout d isabilities 43 

Lack o f adequate educat ion is a key risk factor for poverty and soc ial exc lusio n of childre n in 

genera l." CWO ex ist ing in deve lo ping co untries that lack education are a lmost certain to live 

in lo ng te rm poverty4' The right to education, w hich a llows CWO to lead inc lu sive and 

partic ipatory life,'6 is prov ided by the ICESCR47 This right enco mpasses e lements of 

ava ilab il ity, access ibility, acceptab ility and adaptab ility. Access ibility in itse lf has three 

d im ens io ns: no n-discrimination, phys ica l access ibility and economic access ibil ity4' As per 

General Co mment No. 13, elim inal"i ng lega l and de. facto disc rim ination in the fie ld of 

ed ucat ion is an o bligation of imnied iate effect'9 and 'fa ilure to do so amo unts to violation of 

the r ig ht to educat ion. Consequently, the ' m in imum core ob ligation ' of the right to educatio n 

JI Sec also Commitlee on Economic. Social and Cultural Rights General Comment No.5, Persons with 
disabilities. HRt /GEN/ lfRev.9 (Vol. I) Thereinalter CESCR General Comment No. 51. para 5. The non ­
di scrimination norm has also been included under art 2 of the International Covenant on Civil and Political 
Rights since it is one orlhe core principles that guaran tee equa l enjoyment of rights by all persons alike. 
42 I-iuman Ri ghts COlllm ittee, General Comment No 18, Non-Discrim ination, HRJ/GEN/ l /Rev.9 (Vol. I) , p. 195. 
para I . 
" ICIoSCR. art. 10(3). 
J.j V.T. Hernandez. ' Making good on the promise of international law: the Convention on the Rights of Persons 
wi th Di sabilities and inclusive education in China and India' . Pacific Rim Law and Polic\' Journal. vol. 
17(2008). p. 498. 
~~ World Bank. -Education. Poverty, and Disabili ty in Developing Countries', Technical Note for the Poverty 
Reduction Sourcebook. p. 1 (June 21 200 1) (prepared by T. Jonson & R. Wiman) cited in Hernandez. ibid: see 
also Ali'ican Child Policy Forum. Educating Children \-\li th Disabilities in Africa: Towards a Pol ic\' of Inclusion 
(20 I I ) (written by Shimelis Tsega);e Tes~mma). 
~6 Quinn and Degener. cited above at note 40. p. 90. 
" ICESCR. art. 13. 
~8 Committee on Economic. Social and Cu ltural Rights Gcneral Commcnt No. 13. Th e right 10 education (an. 
13). IIR I/GEN/ I/Rcv.9 (Vol. I) [hereinaller CESC R General Comment No. 13], p. 63. paras. 36 and 16(c). 
1<) CESCR General Comment 13. para. 43 . 
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inc ludes t he right o f access to public educationa l institutio ns and programmes on a non­

d iscrim inatory bas is.'o Ed ucation curr icu lu m shou ld a lso be adapted to particu lar needs of 

C WO. Furthermo re, measures des ig ned to bring abo ut substantive eq ua lity fo r CWO in the 

area of educatio n s hal l not be regarded as d isc riminatory.5I 

Gene ra l Co mment No. 5 of the ICESC R recognizes the best des irabi lit y of inclus ive 

education to C WO unless in some spec ia l c ircumstances separate educationa l systems or 

insti tut io ns a re required by the best inte rest o f the child with disability. It is noted that: 

States should recognize the principle of equa l primary. secondary and tertiary educational 

0PP0rlun ities for children, youth and adults with disabi li ties, in inlegrafed nnclusive] sellings. j
} 

[emphasis added) 

Implementation of such integrated ( incl usive) approach requi res of States Parties the 

prov is io n of necessary eq uipment and support, like recognitio n of s ig n language as a se parate 

language to which chi ldren should have access and whose impo.tance s ho uld be 

acknow ledged in the ir overa ll soc ia l env ironment, in o rder to bring CWO up to the same 

leve l of educatio n as their non-d isab led peers. 53 T his, further, necess itates hav ing tra ined 

teachers equ ipped with expertise knowledge and ski ll to educate CWO and ava ilab il ity of the 

necessary equipment and support materials." 

According to a.tic le 14 of the ICESCR State parties are obl iged to cater fo r C WO in their 

plan o f act ion for primary educatio n, whic h is com pulso ry and fi'ee of charge, in an eq ua l 

manner with othe r ch ildren.'.' T he State has o bligation of immed iate effect in this regardS. 

Such measure is espec ia lly impo.ta nt because ' t he lack of educatio na l o ppo.tunities for C WO 

o ften rein fo rces the ir subject io n to vario us other human rights vio latio ns'" Co nsequent ly, 

fai lure to introduce free and co mpulso ry primary ed ucation that takes into acco unt particular 

50 Id. para. 57. 
~1 Id. para. 32. 
52 CESCR General Comment No.5, para. 35; Standard Rules. Ru le 6. 
H CESCR General Comment No.5. Ibid. 
54 Ibid. 
5~ CESCI{ General Comment No. 13, para. 57. 
~b M. Verheydc. A Commentary on the United Nations Conven tion on the Rights of the Child: Art icle 28: The 
Ri ght to Education (2006), paras. 7. 14 and 42. pp. 10, 2 1. 54-55. The ICESCR creates obl igation ofimmedimc 
effect with regard to realization of the right to enjoy nee and compulsory educati on. See leESeR. art. 13 (2(a)). 
~7 Comm ittee on Economic. Social and Cu ltural Rights General Comment No. II , Plans of action lor primary 
cduca.ion (al'l. t4 ). HRI/GEN/ I/R",v.9 (\(01. I) rhereinafter CESCR General Commen. No. I I J, p. 52, para. 4. 
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needs of C WO is an exa mple of violation of the right to ed ucation." The co mpulso ry nature 

of primary educat ion wou ld ensure that CWO, who are generally kept indoors by parents that 

may co ns ide r the ir education as opt iona l or fear stereotypes from the society, get access to 

education ; wh ile its free nature serves as an ince ntive to parents or guard ians of CWO, who 

may also be under poverty, to send them to schoo\. '9 

The right to enjoy the highest attainable standard of health is another right recognized in the 

ICESCR60 According to General Co mment No. 14 of the ICESCR Committee, the core 

ob ligations o f State parties with regard to this right include adoption and implementation of 

national health strategy and plan of act ion, which is devised in a way that g ives particular 

attention, inter alia, to CW0
61 Even in times of severe reso urce co nstraints, such child ren 

must be protected by the adoption of relatively low-cost targeted programmes6
' 

This right is a manifestation 'of the indivis ibility and ' interdependence of all human rights as 

noted by the ICESCR Co mmittee that : 

[t]he rights to food. housing, work, education, human dignity, life, non-discrimination, equality, 

the prohibition against torture, privacy, access to information, and the freedoms of association, 

assembly and movement ... address integral components of the right to health.61 

Theretore, fai lure to realize the right to hea lth of CWO has implication on, virtually, all o f 

their human rights64 Thus, States have to give due emphasis in ensuri ng this right. This, 

however, does not suggest that the right to health is superior to other rights o r implementation 

of other rights shall necessari ly fo llow the realization of this right. 

\8 Id. para. 59. In fact the Covenant requires of State parties to work for the achievement of compulsory 

educati on fi"ee of charge for all levels of education though primary education is given priority and expected to be 

implemented immediately. See ICESCR. art. 14. 

W CESC R General Comment No. II. p. 53. paras. 6 and 7. 

60 ICESCR. arl. 12. 

6 1 Com mittee on EconOillic. Social and 'Cultural Rights General Comment No. 14. The right to the highest 

attainable standard of health, HRI/GEN/ I/Rev.9 (Vol. I) {hereinafter CESCR General Comment No. 14J, p. 78. 

para. 43 (f). 
62 Id. para. 18; Committee on Economic. Social and Cultural Rights General Commenl No.3. The nature of 

Slate Party obligations (arl. 2. para. I. or the Covenan t). HRI/GENIl /Rev.9 (Vol. I) [hereina fi er CESCR General 

Commenl No.3 ], p. 7. para. 3. 

63 CESCR General Comment No. 14, para. 3. 

64 A. Eide and W.B. Eide. A Com mentary on the Un ited Nations Conven ti on on the Rights of the Chi ld: Article 

24: The Right to Health (2006). para. 9. p. 4. 
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State parties have special duty to provide necessary hea lth in surance and health care faci lit ies 

for C WO or their fam ilies if they are indigen!.6' They shall be prov ided w ith the sa me level 

of medical care within the same system as other members of soc iety66 CWO's r ight to health 

cnco mpasses ' adeq uaJe access to 'buildings ' as its inherent pa't 67 and s(f ch sha ll be ensured, 

Moreover, States Parties are ob liged to ensure that ' private providers of hea lth services and 

fac ilities comply with the principle of non-discriminat ion in relatio n to CWO,6' since the 

pri nciple lays ob ligat ion of im mediate effect, wh ich 'can be pursued w ith minim um reso urce 

imp lication through adoption, modification o r abrogatio n of leg is lation or disse minat ion o f 

in fo rmat ion ,69 Fa ilure to o bse rve the princ iple amounts to fa ilure to implement the core 

co ntent of the Covenant and hence,prima/acie, a vio iation7 0 

Measures taken to ensure th is right shall aim at tack ling the stereotype that PWO are asexuaL 

They have to a lso be effected by developing yo uth fr iend ly hea lth care, which respects 

co nfidentiality and pr ivacy and inc ludes appropriate sexual and reproductive health services 

beca use C WO sho uld be g i~en the o pportunity to enjoy a fulfill ing and dece nt life and to 

participate in their co mmunity," Measures include abo lishing of harmfu l traditiona l practices 

like fe ma le genita l cutting," W ith regard to menta l hea lth care, ' coercive medica l treat ments' 

arc only to be app lied in ' exceptional cases that are subject to spec ific and rest rictive 

co nd itions, respecting best practices and applicab le international standards' 73 

While so me C WO continue w ith seco ndary educat ion o n leav ing primary schoo l, others may 

be expected to prepare for the working wo rld, The UN Genera l Assembly Spec ial Sess ion on 

Chi ldre n (UNGASS) ide ntified creat ion of employment opportunities one of the main means 

to tackle chro nic poverty, which is the biggest barrier to meeting the needs, protecting and 

promoting the r ights of children, inc lud ing CWO," The ICESCR recognized the r ight to 

(>~ Id. para. 14. p. 5; CESCR General Comment No. 14, para. 19. 
66 CESCR General Comment No.5, para. 34. 
07 CESCR General Com men' No, t 4, para, 12 (b), 
68 Id, para. 26. 
69 CESCR General Comment No. 14, para. 18. 
70 Id. paras. 30. 43, 47. . 
71 Id. paras. 22 and 23. 
12 Eide and Eide. ci ted above at 1l00e 64. para. 20. p. 7. 
n Id. para. 19, p. 7: CESCR General Comment No. 14. para. 34. 
14 A World Fit for Children, the outcome of the UN General Assembl y Special Session on Chi ldren 8- 10 
October 2002, adopted by the General Assembly, UN Doc, N RES/S-27/Z, 2002, para. 18. 

12 



: 

work in the mainstream" employment sector of such children and the right to just and 

favou rab le cond itions of wo rk and freedo m ofassociation. 76 Since they enter the labor market 

with little educat io n and few or no skills, CWD face difficulty of co mpeting with their non­

disabled peers, whic h puts them at higher risk o f unemployment.77 To guarantee equal and 

effective access to work, wo rkplaces have to often be adjusted to reaso nably acco mmodate 

slich workers.78 

The r ight to work in ICESC R in co ntext o f disab il ity mainly focus o n non-discrimination of 

ado lescents w ith disabilities, necess it y of reasonable acco mmodation, a stro ng pre fe rence to 

mainstream emp loyment in the o pen labor market and adequate protectio ns fo r those in 

she ltered employment .'9 States have to ensure the rea lizat ion of these rights as emp loyers and 

sha ll encourage and monitor other non state employers ' co mp liance with such requirements. 

In case where CWD have been denied o pportunity for employment ow ing to the ir disability, 

the State sho uld provide adequate inco me support ' O 

Ensuring C WD the ir work re lated r ights, States are required to protect t hem fro m chi ld labor. 

The IC ESC R Com mittee noted that CWD should be protected from a ll forms of work that 

may interlere with the ir deve lo pment or health and from econo mic exploitation" Rea li z ing 

the filii respect of prohibitio n of ch ild labor is an obligation of State palties8 2 Since most 

C WO are h ig hly prone to ch ild labor and mostly are engaged in in formal bus iness, such as 

ho use ho ld and agricultura l activities, as well as men ial tasks as hegg in g, States s ho uld 

observe their ob ligat io n re lated to child "!abor in a strict manner. 

The ICESCR has a lso recognized the right of CWD to an adequate standard of li ving that 

inc ludes adequate food , ho us ing and c lothing. " Even where the state faces severe reso urce 

7~ Sheltered employment that aims at employment in the open labor market may be suitable for some 
adolescents with disabilities. See CESCR General Comment No.5, para. 2 1. 
" ICESCR. arts. 6. 7 and 8. 
71 UNICEF. cited above at note 2. p. 9 
78 Degener and Quinn. ciled above at note 40. p. 99 . 
1q Ibid. 
KU CESCR General COlllment No.5. para. 28. 
81 COlllmittee on Economic, Social and Cultural Rights, General Comment No. 18: The right to work (art. 6). 
35'" sess ion, 2005, [here inaller CESCR Genera l COJilment No. 18], paras. 15 and 21 , 1-IRI /GEN/ I/Rev.9 (Vol. 
I ). page. 143. 
82 Ibid; see also ILO Convention on the Worst Form s of Chi ld Labour, art. 2. para. 7. and CESCR General 
Comment No. I l 
8J ICESeR. art. I I: CESCR General Comment No. 5, para. 33. 
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co nstraints, measures mu st be taken to ensure the right to adequate food ofCWD84 Measures 

o f ensurin g hous ing and clothing must also take in to accou nt the spec ia l need required by the 

d isabi lity ofa child." 

The right to cultural partic ipat io n as prov ided in artic le 15 is of particular impo rtance to 

CW D. Acco rding to the Co mmittee, this provis io n app lies to places fo r recreation, sports and 

to urism86 States are expected 10 raise public awareness that C WD have equal rig hts to use 

s uch p laces and to dispe l prejud ice agai nst them. Add itio na lly, e liminat ing co mmunicat ion 

ba rrie rs by di ve rse means" t~ enab le them to equally partic ipate in cultura l li fe is necessary. 

Part icipatio n in le is ure and recreatio n is one o f the paramo unt needs of a ll c hildren and it is 

part icula rly important to CWD since it w ill enable them to influence the way they are 

portrayed in the soc iety and that it wou ld re inforce the ir right to palt ic ipat io n in soc ial li fe. 

Spo rt is espec ia lly important for CWD because deve lo ping vital soc ial skills early o n ensures 

the ir success ful and active partic ipat ion in soc iety8' It a lso o ffe rs them opportunities for 

hea lthy liv ing, recreationa l participation, o r elite competition89 Therefore, making venues for 

such partic ipation access ible in way that reasonably acco mmodates them is an o bligat io n the 

State has to make sure of its rea lizatio n. 

2.3 T he United Nations Standard Rules on th e Equalization of Opportunities for 

Persons with Disabilities 

The United Natio ns Standard Rules on the Equalizat ion of Oppo rtunities for Persons w ith 

Disa bi lities (Standard Rules) is a body of rules deve loped by the UN Co mmiss ion for Soc ial 

Deve lopment uncle r autho rity of ECOSOC speci ficall y to ensure PWD, as members of their 

soc ieties, may exerc ise the same rights and o bli gatio ns as others. The Standard Rules lay 

8,1 CESC I{ General Comment No.12, para. 28. 

B .~ Ibid; CESCR Genera l Comment No.4 , para. 8(e). 

86 CESC R Genera l Com ment No.5, para. 36. 

87 The usc of talking books. papers written in simple language and with clear format and colours for persons 

with mental disability. and adapted television and theatre for deaf persons arc some of the mean .... 

8~ E.C. Roy. "Aim ing for inclusive sport: the legal and practical implicat ions orthe Un ited Nat ions' disabi lity 

convention 1'01' sport. recreation and leisure lor people with disabilities' , Enterta inment. and Sp':ons Law Journal. 

vol. 5(2007). p. 8. 

89 M.A. H Ullls, A.M. Moorman and E.A. Wolff; 'Emerging disability rights in sport : Sport as a human right for 

persons wi th disabi lities and the 2006 UN Convention on the Ri ghts of Persons with Disabilities ' . Cambrian 

Law Review. vol. 40(2009). p. 48. 
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down preconditio ns for participation that includ e soc ietal awareness ra is in g, multidisc ip linary 

med ica l care, adeq uate rehab ilitat io n and soc ia l SUppOlt; ide nt ify target areas that inc lude 

access ibility, educat ion, employment, socia l sec urity, fam ily life and perso nal integrity, and 

SpOit and recreatio n; and pro v ide variolls imple me nta tion measures. 

Eve n if the Standard Rules themse lves make it explic it that they a re no nbinding, it is a lso true 

to say that they can play va luab le ro le in the protect ion of the rights of C WO. T hey 

incorporate a more s ig nificant mo nito ring pro gramme wit h respect to the rig hts of CWO.'o 

They respo nd to the fact that C WO have lo ng been the v ict ims of the po litics of diffe rence91 

and incorporate the princ iple of inc lu sio n a nd confirm that '[c hildren] with disabil ities are 

c itizens wit h the same rights and ob ligatio ns as otliers'." The importance of the Rules is 

ev idenced by the extens ive use of them to inte rpret binding internatio na l instruments, 

including the ICESCR and C RC.
93 

2.4 Conventioll oll .the Rights of the C hild 

In addition to genera l human rig hts instruments, C WO are protected by child rights spec ific 

inst ruments that directly address them, amongst which the Convention o n the Rights o f the 

Child (C RC) is t he main o ne. Adopted o n 20 November 1989 and came into force on 2 

September 1990 by the UN Ge nera l Assembly, the C RC is the most wide ly ratified human 

rights treaty ever.''' Prov idin g a full range of rig hts inc luding c iv il, political, econo mic, social 

and cu ltura l rights in a s ing le document, the C RC apparent ly champio ns the interdependence 

and indivis ibility of a ll humail rights." 

90 M. Jones and L.A.B. Marks. "Beyond the Convention on the Righ ts or the Child: The rights of chi ldren with 

disabilities;n intclllationallaw'. The International Journa l of Ch ildren's Rights. Vol. 5(1997), p. 182. 

" td. p. t91. 

'1~ Standard Rules. introduction, para 6. 

<13 For example. the Committee on ESCR has ex tensively re lied upon the Standard Rules in its General 

Com ment No.5 re lating to persons with di sabilities. The CRPD has also recogn ized the importance or the Rules 

in its preamble. para. (0. 

<)4 Virtuall y all States orthe \",'orld have ratifi ed the CRC with exception of USA, Somalia and South Sudan. 

'1~ D. FotLrdL 'One step forward or two steps sideways? Assessi ng the first decade of the United Nations 

Conven tion on the Ri ghts of the Chi ld" in D. Fourell (cd.), Revisi ting ch ildren's ri ghts: 10 veal's of the UN 

Convention on the Rights of the Child (2000), p.4; M. Ri shmawi. A Commentary on the Uni ted Nati ons 

Convention on the Rights of the Chi ld: Al1ide 4: The Nature ofStalcs Partics' Obligations (2006). paras. 6 and 

40·43. pp. 3 and 16· t7. 15 
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The C RC was the first Co nve ntion to mention disability and to enshrine the rights o f C WO 

explic itly.'" In additio n to r'ecogi1iz ing the non-discriniination princ iple under artic le 2, it 

spec ifically pro vid es fo r various soc io-economic rights of C WO under a rtic le 23 9 7 The 

Co nventio n's rights have been e labo rated in General Co mments of the Co mmittee on the 

Rig hts of the Child, which is its treaty mo nito ring body. General Co mment No. 998 of the 

Co mmittee particulm' ly deals w ith C WO, acknowledg ing the ir spec ia l vulnerability to 

mult iple for ms of discrimination based o n a combination of fa cto rs, and notes the need for 

particular attention to the g irl child w ith disabilities and C WO liv ing in rural areas99 

It is argued that the CRC afforded lower standard to CWD because a rticle 23, except 

recogniz ing the rights o f C WO to spec ial care, fail ed to specify how this right is to be 

secured. 'oo However, a rticle 4 of the Co nvention sets for bas ic o bligations o f States Palt ies 

under entire Conve ntion, w hich inc ludes the rights o f C WO unde r article 23. Lack o f any 

reservatio n to artic le 23 a lso ev idences the commitment States Palties assumed fo r the 

realization o f socio-economic rights of C WO, not affording them lower standards. 

2.4.1 General principles of the CRe and children with disabilities 

The Co mmittee o n the Rig hts o f the Child has identified four ge neral princ iples that should 

guide the implementation of all Convention rights, govern and determine its true meaning and 

the way it is to fi.lI1ctio n. IOI These are non-discrimination ; best interests of the child ; right to 

'J() Sec eRe. arts. 2 and 23. 
'17 The rights include education" traio ing, health care services, rehabil itation services. preparation for 
em ployment and recreat ion opportunities: sec eRe. art . 23(3). 
98 Comm itlee on the Rights orlhe Child General Comment No.9 (2006), The rights ol"ch ildren with disabi lities. 
CRC/C/GC/9, 27 February 2007 .[hereinalter CRC General Com menl No.9]. 
<19 For example, in many developing countries there is a lesser concentration of health services in rural arcas 
compared \0 urban arcas. This impl icates on accessibility of health services to CW O living in rural areas. Eide 
and Eide. cited above at note 64, para. 35, p. 12; sim ilarly, children living in rural areas have di fficul ties in 
exercising their right to education owing to many factors. Verheyde, cited above at nOle 56, para. 34, p. 41 ; the 
CRC Comm ittee has nOlcd on several occasions the dispari ty in the im plementation of the CRC in rural and 
urban areas. See for example CRC Committee, Concluding Observations: Romania. UN Doc. 
CRC/CII 5/Add.1 99. 2003, para. 13; Spain , UN Doe. CRC/CII 5/Add. IS5, 2002, para. IS (aJ. 
100 Quinn and Degener, cited above at note 40, p. 193. 
101 E.G. Mendez, 'A comparati ve study orthe impact of the Convention on the Rights or the Ch ild : Law reform 
in selected civil law countr ies· in UNICEF, Protect ing the World's Chi ldren: Im pact of til e Convent ion on the 
Rights of the Chi ld in Diverse Legal Systems (2007), p. 108; M. Verheyde and G. Goederlier, A Commentary 
on the Un ited Nations Convention on the Ri ghts of-the Child: Arti cle 43-45: The UN Comm ittee on the Rights 
orlhe Ch ild (2006), p. 19. 
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life, survival and deve lo pment; and rig ht to be heard and to palticipate. 'o, The principles are 

very cruc ial in the rea lization ofthc rights of C WO, inc luding their soc ia-eco nomic rights. 

2.4.1.1 Non-discrimination 

The prohibition of discrimination under artic le 2 is very indispensable as it re inforces the 

right of C WO to enjoy the Co nvent io n rights in an equal manner w ith other children and 

se nds a message that the rights of C WO are not limited to those prov ided under article 23. It 

o bliges States Paltie~ to respect and ensure the Convention 's rights 'w ithout discrimination o f 

any kind , irrespective of the chi ld 's disability"Ol . This principle, however, shou ld be 

unde rstood in the sense that CWO may not be limited to receive identical treatment with 

other children in a ll cases, but they may a lso get special treatment required by the ir disability 

whe never needed . 104 

2.4.1.2 Best interests of the child 

Primary cons ide ration o f the' best· interests of CWO 'in dec is ion mak ing concerning them as 

prov ided in article 3 helps to tackle systematic discrimination against them, prov ide them 

services that conform to standards and regu.lations, and enables them to live a life of dig nit y 

equally with other members of the society. \05 The principle also demands the allocation of 

reso urce for implementation of the. rights of such children in the ove rall budget, 106 wh ich is a 

vital facto r to rea lize the ir rights. It, in s halt, means the fu ll rea lization of the child 's rig hts.'"7 

102 See Committee 0 11 the Rights orthe Child, General Guidelines Regarding the Form and Content of 
initial Reports to be Submitted DY States Parties under Art iCle 44, Paragraph I(a); or the Con vention. para. 
13. U.N. Doc. CRCICIS (October 30 t99 1), ava ilable at 
hI 1 p:l/www.unhch r.ch/lbs/doc. n sfl( Sym bol )/CRC. C. 5. En ?Opendocu men t. 
10) CRPD. an. 2. para. I. 
IO.t AG. Mower. The Convention on the Ri ghts crlne Child: International La"., Support for Ch il dren ( 1997). p. 
25. 
lOS Committee on Econom ic Social and Cultural Rights, General Comment No. 9: The domestic applicati on of 
the Covenant. NineleentlLsession (1998), £ / 1 999122[hereinafter CESCR General Comment No.9], para. 30; For 
general and detailed analys is of ' the best interests of the ch ild ' principle see M . Freeman , A Commentary on the 
Uni ted Nat ions Convent ion on the Ri ghts oCthe Chi ld: Article 3: The Best Interests of the Chi ld (2007). 
106 See CRe. art. 4. 
101 Mendez, cited above at note 101 , p. 108. 
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2.4.1.3 Right to life, surviva l and development 

Th is pr inc iple is directly re lated to soc io-eco nomic rights of CWO.' OB It is of particular 

impOitance to CWD whose mOita lity rate is co nsistent ly higher, '09 whose quality o f life is 

perce ived to be d imin ished by disabi li ty, whose neg lect can cause death o r inst itutio na lization 

resu lti ng in poor quality o f life, 110 whose death is ant ic ipated than poss ible surviva l and who 

are co ns idered as less equa l co mp.ared to non disa bled children. It is regarded as an umbre lla 

right fi'o m which a ra nge of key children 's soc ia-eco nomic rights can be derived. '" The 

princ iple, in addition to healt h care necessary for phys ica l surv iva l, entitles the rig hts to soc ia l 

sec urity; a standard of li v ing that meets the needs for food , clothing, and shelter; and rest , 

le isure, and trave l. ",' The right to deve lo pment a lso presuppo ses fulfilment of rig ht to 

ed ucatio n, hea lth and a number o f rig hts re levant to the child's partic ipat ion in the soc ia l and 

cuituralli fe. '13 

2.4. 1.4 Right to be hcanl and to participa te 

This princ iple reinfo rces the right o f C WO who are more marg ina lized than children in 

general , and whose participat ion is impeded by va rious factors.' 14 It recognizes the ir right to 

partic ipate ill var io lls activ ities il.1cluding at schoo l,. leisure centres and cultural ve nu es,"5 

Represe ntatio n o f C WD ill var iolls bod ies like parliament, com mittees and other fo rull1 s 

where they may vo ice the ir views and part ic ipate in decis io n mak in g that affects children in 

108 M. Nowak, A Commentary on the United Nat ions Convention on the Rights or the Child : Al1icle 6: The 

Right to Life. Survival and Deve lopment (2005), para. 12, p. 8. For example see the righ ts under art. 23 (3); 3I1s. 

24 and 25; arts. 28 and 29; art. 3 1; mi. 27: an. 32. which are a[1 directl y linked to the principle or right to li fe. 

survival and developmcn l. 

109 Indeed in some countr ies 90% of CW O do not survive beyond the age of20: sce C RC/C/SR.418. para. 2. 

110 for example, babies or young CWO may not receive the med ical or other treatment accorded to a child 

wi thout di sabilities and a ttempts may be made to withho ld care and food li'Olll severely di sabled children. They 

may also be den ied of mainstream education. See Lansdown, cited above at note 5, p. 194; see also Joseph. cited 

above at note 5. 
I I I Chirwa. cited above at note 37, p. 93. 

I I! Mower. cited above alnote 104. p. 31; see also the CRe. 

113 Ibid: A.B. Andrews and N.H. Kaufman, Im plementi ng the U.N. Conven tion on the Rights of the Child: A 

Standard of Living Adequate for Development ( 1999). 

114 For example fai lure to provide ~ign language interpreters fot: de(.lfchildren makes it dilTtcult for them to usc 

hospital s. libraries and other public places. The right to express their views a re also impeded. G. Lansdown. 

'The n::ali sat ion of children's parti ci pation rights' in B. Percy-Smith and N. Thomas (eds.), A Handbook of 

Children and Young People' s Part icipation: Perspect ives li'om Theory and Practi ce (20 10), p. 12. 

1 1~ Though the child's soc ial dcvelopmcnt begi ns in the family, it needs positi ve involvement in groups such as 

in schools and wi th peers. Such pos itive involvement wil l enable CWO to deve lop socia ll y responsible 

behaviour thereby participate and posit ivdy contribute to the society. Andrews and Kaufillan . ci ted above at 

note [ 13. p. x ix. 
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genera l and C WD in particular is a pre-requis ite for the princ iple to be respected ." 6 The 

principle a lso requires prov ision o.fvarious mode of communication that CWD may need to 

express the ir views." 7 It also ca lls for attentio n to be given for spir itua l, emotiona l and 

cultura l deve lopment and well-be ing ofCWD. '18 

2.4.2 Socio-economic rights in th e CRC and children with disabilities 

Acknow ledging I he primary responsibi lity 0 f parents in the upbringing 0 f ch ildre n, the CR C 

c learly grants CWD a range of socio-economic rights c laimable directly aga inst the State. 

These inc lude the right to educat ion, the right to hea lth, the right to soc ial secu rity and Ihe 

rights of d isabled child ren to a fu ll and dece nt life. 119 

The CRC recognizes the right of CWD to a standard of liv ing adequate fo r their physica l, 

me nial, spiritual, mora l and soc ial development, including the right to socia l security.120 

Though the primary obligation to ensure this is on the parents and those responsib le to the 

ch ild. 12 ' Stales are required to ass ist them by providing material ass istance and SUppOIl 

programmes espec ia lly with regard to nutrition, c lothing and housing directly to the children 

. d· I I I '2' or 111 lrect y t lroug 1 pa rents . . -

Art ic le 24 provides for the right to enjoyment of highest slandard of hea lth and to facilities 

for the Ireatment o f illness and rehabilitation services of CWD; yet, inex istence or 

I . I 123 P inaccess ibility o f hea lth inst itutiQns to CWD is a ·challenge to enjoy t le rrg lt . oo r, 

inaccess ible or expensive transpo,t or inaccessib le building may a lso make physica l access 10 

hea lt h care fac ilit ies a problem.'24 Access to rehab ilitation services such as speech therapy 

and physiotherapy may be restr icted due to resources or other factors. '" 

116 CESCR General Comment No.9, para. 32. 
117 Ibid. 
11 8 [d. para. 33. 
I IIJ Ch irwa. ciled above at note 37. 94. 
120 e Re , arts. 26 and 27. 
m eRe. art. 27. para. 2; Mower. ciled above at note 104, p. 6 1. 
122 eRe. art. 27. para. 3; e Re General Commen t No.9, para. 12. 
12J Even if heal th institution and chi ld fi"i endly health services arc ex istent in some countries. such arc not 
suflicicmiy access ible to CWD. Eide and Eide, ci ted above at note 64. para. 67. p. 24. 
12 ~ CRC General COllllll ent No.9. paras. 39 and 40. 
125 See M. Schneider and G. Saloojec. ' Monitoring childhood disability' in A. Dawes. R. Bray and A. Van Del' 
Memc (cds.). Moni toring Child Well-Bcing: South Afr ican Righ ts-Based Approach (2007). p. 197. 

19 



< 

The C RC Co mmittee noted that C WD sha ll be treated in the ma instream hea lth system by 

hea lth pro fess iona ls trained to work w ith them."6 'Early identificatio n and intervention, 

including treatment and rehab il itation 127 providing a ll necessary dev ices that enab le CWD to 

ac hieve full functional capacity in terms of mob ility, hearing a ids, visua l a ids, and prosthetics 

among othe rs' is needed to be inc ilided in hea lt h policies and be im plemented e ffect ive ly.' 28 

S ince C WD are highly exposed to vio lence and abuse, inc ludin g rape and other fo rms o f 

sexua l abuse, w hich may increase the ir risk of beco ming HIV infected, the State has the 

o bligation to protect them fro m a ll forms of v io lence and abuse, whethe r at hOllle, in schoo l 

or other institutions, o r in the co mmuni ty."9 It has the ob ligatio n to adopt spec ial measures to 

ensure phys ica l, sexual and me ntal integrity of ado lesce nts with disa bil ities."o 

T he rig ht to education is bot h the most im portant right for C WD and the rig ht most frequentl y 

denied 131 owing to many fa ctors.132 Artic les 28 and 29 contain prov is io ns o n educatio n. T he 

Co nve ntio n reiterates that pr imary educat ion shall be compu lsory and ava ilab le f1'ee for a ll, 

including C WD.13J It requires modificat ion of schoo l pract ices and avo iding phys ical and 

co millunicat ion barrie rs, t rai ning of regular teache rs to fit w ith the needs of C WD, and 

prov is io n o f perso na l assistance based on the needs of chi ldren w ith diverse d isab ilit ies. ' 34 

126 Health services provided for CWO shall conform to the standards establ ished by competent authorities and 
Stales have general obligation to ensure th at. Eide and Eide. cited above at note 64. para. II , p. 5. 
127 Rehabil itation services include phy,s iotherapy, occupati onal therapy, speech therapy, audiology andlor 
psychological services. Such services. ifprovided at an early age. they sare crucial lor the development of CWO 
and their participation in the society. Schneider and Saloojee, cited above at note 125, p. 197. 
m eRe General Comment No.9. paras. 51 · 57: Eide and Eidc, cited above at note 64, para. 13, p. 5. 
120 CRC General Comment No. 3: I-t tV/AIDS and 'Ih e righ ls o f Ihe chi td, CRC/GC/2003/3, t7 March 2003. 
paras. 33- 34; V. Muntarbhorn, A Commentary on the Un ited Nation s Convention on the Rights of" the Child: 
Art icle 34: Sexual Exptoitalion and Sexual Abuse ofChi tdren (2007), para. 59, pp. 37-38. 
110 C RC Comminec. General Comment No.4: Adolescent Health and Development in the context of the 
Convenl ion on Ihe Righi; of the Chitd, CRC/GCI2003/4. t July 2003 , paras. 8,33; Muntarbhorn. ibid. 
lJl Verheyde. cited above at note 56, para. 34, p. 44.; Mower, cited above at note 104. pp. 34·35: Quinn and 
Degener. cited above at note 40, p. 198. • 
In UN ICEF. cited above at note 2, p. 9: In many countr ies, CWD are considered to be incapable of learning. no 
matter what their disabil it y. T here is also little perception by their families or their society that they wi ll need 
any education. Moreover. they are usually considered 10 be embarrassment (evidence of bad blood. incest or 
di vine di sfavour) amI should not be seen regularl y in public. Such kind of lactors faci I itated denia l of education 
to such children. 
I)) CRe. art. 28 (a). 
IJ-I CRC General Comment No.9. paras. 62 and 65; Verhcyde. cited above at note 56, para. 34, p. 45; see also 
CESC R General Coml11en t No.5. para. 35. 
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The CRC Co mmittee asserts that ' inc lus ive educatio n' sho uld be the goa l of ed ucating 

C WO 'J5 because they are o ften segregated fro m mainstream educat io n under the gu ise o f 

' spec ial educatio n' where they frequ ently lack same 'range o f academic and leisure act ivities 

as children in the mainstream sc hoo ls and restricted fi'o m express ing themse lves as hav ing 

recognized identity and be long ing to the community o f learners, peers and c itize ns. It has 

noted, however, that: 

Inc lusion should not be understood nor practiced as simp ly -integrating children with disabilit ies 

into the regular system rega rdless of their challenges and needs .. The manner and form of 
inclus ion must be dictated by the indi vidual educat iona l needs of the child, since the education 

of some children w ith disabilities requires a kind of support which may not be readily ava ilable 

in the regular school system.136 

The educatio n o ffered to such chi ldren must a lln at, infer alia, preparing the child for 

res pons ible life and effective part ic ipatio n in the soc iety and must be that fro m which CWO 

can draw so me be ne fit. 137 Th is rig ht is particula rly impoltant in the deve lopin g wo rld where 

failure to ensure the right o f access to education for C WO '38 co ndemns them to a li fe in 

which they lack the knowledge and skills to r ise out o fpoverty'39 and live an independent li fe 

on an equa l bas is w ith others. Therefo re, includin g career educat ion and vocatio nal tra ining 

in the schoo l c urricul~lIn l4o that prepares C WO to future employment is indispensab le. 

The Convent io n lay ing obligat io n to protect children fTo m eco nomic exp lo itatio n and 

perfo rming hazardo us work that may interfe re with their education, hea lth o r deve lo pment 

under a rt ic le 32, made implied recognit io n o f the right to work and employment of children. 

Sta tes mu st take serio us measures in this regard s ince C WO are hig hly pro ne and easy targets 

to explo itatio n due to the ir age and disability. Thus, apart from prov is io n o f minimum age for 

I3S eRe General Comment No.9, para. 66. 
Db Id. paras. 66M67. 
137 CRC, art. 29. para. I (d). 
1)8 Only 2 percent of d isabled children in developing countries have access to an education system. Sec 
CRCIC/SRA I8, para. 2. Avai lable at 
<h It p:1 /\ '" \,\ V. U 11 h chI'. chit bsl doc. n s f/( S yin bol)1 c3 e3 9ba 2 b2 9d r55 c802 5668 9OO4c8 f82 ?Opcn d ocu In en t> (I ast 
accessed March 14 20 12). 
139 Lansdown. cited above at note 11 4, p 27. 
140 eRe. General Comment No. 9. paras. 68M 69; Verhcyde. cited above at note 56, para. 23, p. 32. 
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employ me nt, appro priate regulat io n of working hours and condition, and pena lt ies o r other 

sanct io n, creating o ppo rtunities of work for CWO is req uired. 141 

The right to recreat ion and cultural activities appropriate to the mental, psycholog ica l and 

phys ical ages and capabilities of children, inc Iud ing C WO, is stipulated under a rtic le 3 I. The 

oppo rt uni ty fo r le isure and play, which are best so urce o f learn ing various ski lls includ ing 

soc ia l skills, s hould be prov ided to C WO whenever poss ible in an integrated manner with 

non d isab led c hildren. 1" 

The right to play is ofte n n ick named the ' forgotten right ' arguably because adults co ns ider it 

as lu xury rather than a necessity of life while children a lways find a way and means to play 

even in dreadfu l situations. llI3 Howeve r, play, recreation and leisure have crucial role in the 

deve lopment o f children, includ ing C WD; those who are not able to enjoy these rights, fo r 

whatever reaso n, wo uld eventually lack important soc ia l and persona l ski lls. 144 Additiona lly, 

it co ntributes great ly to phys ica l and psycho logica l hea lth of C WO.14
' Thus, States must 

ensure that mainstream play and spo rt activities are ava ilable to CWO and, whenever 

necessary, prov ide disabi lity spec ific sports act ivities .. 

2.5 African Charter on Human and Peoples Rights 

The Afr ica n C harter o n Human and Peoples Rights (AC HPR), adopted in 27 Ju ne 1981 and 

entered into fo rce 0 11 21 October ·1986, is an instrument that binds the who le cata logue of 

rig hts in a s ing le document with a truly indivis ib le and interdepe ndent normative 

fi·amewo rk .i46 It lays duty o n State to respect, protect, pro mote, and fu lfi l a ll rights, inc lud ing 

141 Mower. cited above at note 104, pp. 43-44. 
142 e Re. General Comm ent No.9, paras. 70-7 1. 
143 UNICEF. Implementation Handbook for the Convention on the Ri ghts or the Child. (3,d ed .. 2007) (prepared 
by R. Hodgkin and I>, Newell), p. 469. The Committee on the Rights or tile Child also noted that ' ... insufTicicnt 
attention has been given by States Panies and others to the implementation of th e [right to play, leisure. 
recreat ion and sportsj" (em phasis added). Com mittee 011 the Righ ts of the Chi ld, General Commen t No.7. 2006. 
CRC/C/GCI7IRev. t. para. 34. 
144 Ibid. 
,,, Id. p. 472. 
146 'D. Olowu, '-n,c regional system of protection or human rights in A li'ica', in J. Sloth·Nielsen (cd.), 
Children 's rights in Afri ca: A legal perspective (2008), p. 17; c.A. Odinkalu, 'Analysis of paral ysis or paralysis 
by analysis? Implcmcnting economic, social, and cultural righ ts under the An-iean Charter on Human and 
Peoples' Rights. Human Righls Quanerl v. Va l. 23 No.2 (200 1), p. 340. 

22 



socio-eco nomic rights." " Co nsidering the African reality, it affirmed that the rea li zat ion of 

soc io-eco no mic rights is a guarantee fo r the rea lization of other rights in Africa. 148 It is o ne of 

the ge neral human rights instruments thro ugh which African CWO claim soc io-econom ic 

rights. 

Amo ng ot her rights, the Charter prov ided fo r the r ight to enjoy the best atta inable state of 

phys ical and menta l hea lth,"" the right to work under 'equitable and satis factory co nditio ns' 

and to equal pay for equal w~rk,"o the right to education and to participation in cultural life, 

IS ' which are very c ru cia l to CWO. Addit iona lly, the right to spec ia l measures o f protectio n 

fo r C WO is recogn ized. '52 Fu rthermo re, the Charter, in a un ique and interest ing ve in, obliges 

State pal1ies to protect the rights of the chi ld, including CWO, as per international standards 

st ipulated under various declarat io ns and co nventio ns. IS ] Therefore, soc io-economic rights 

prov ided in inte rnationa l human rights documents, such as lCESCR, C RC, C RPO and the 

Standard Rules have di rect app licatio n for Afi' ican C WO and the Charte r rights ca n be 

inte rpreted according to such standards. IS' 

The Charter is critic ized of inc luding only scant provis io ns on soc io-eco nom ic rights because 

it failed to express ly mention so me prom inent socio-econom ic rights, such as the right to 

food and water (or nutritio n), soc i!, l security, and hOlis ing.1S5 Nonethe less, as observed in the 

famous dec isio n of the African Commiss io n on Human and Peop les' Rig hts: SERAC v. 

Ni"eria. the Co mmiss io n he ld that the internationally recognised soc io-econo mic rights that 

are not exp lic itly recognised in the C harter sho uld be regarded as imp licitly included. 1S6 

147 Com muni cat ion No. 155/96. Social and Economic Righls Action Centre (SERAC) & Another v. Nigeria 
(200 1) (so ca lled Ogoni case), A I-I RLR 60 (ACHPR 200 1), para. 45. The Commi ssion he ld lhal ' all righls, bolh 
civi l/political and social/economic, generate at least four levels of duties for a State that undertakes to adhere to 
a ri ghts regime. namely the duty to respect, protecl. promote, and fulfil th ese ri ghts. ' 
148 ACI-IPR preamble. para. 7. 
14q AC HPR. art. 16. 
"0 AC I-IPR. an. 15. 
I ~ I ACHPR. mi. 17. 

' " ACHPR. al1. 18(4). 
III ACI-IPR. al1. 18(3). 
IH For example, in SERAC case, the Afi-ic3n Com mi ssion relied extensi vely on Gcner~l Comm ents Nos. 3,4, 7 
and 14 of the ICESCR Comm iuee to hold that the Federal Government of' Nigeria had violated the righ ts to 
housing. lood and health. See OJowu, cited above at note 146, p. 2 1. 
1 5~ C. Heyns. 'The Ali-jean regional human rights system: the AIi·jean Charter', Penn State Lav~' Review. vol. 
108(2004). p. 5. 
l~b S~t;! Communication 155/96. Social and Economic Rights Action Centre (SERA C) & Another v. Nigeria 
(2001). AHRLR 60 (ACI-IPR 200 1), paras. 60 & 65: the Commission held th at the presence oran implicit right 
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One o f the sa lient features of the African Charter is that soc io-eco no mic rights it recognised 

are not explic itly made subject to the usua l inte rna l qua lifie rs that apply to such rig hts in most 

in ternat io na l instru ments, such as the ' progress ive rea lisatio n' fo rm ulation,'57 T his is the 

reamrmat io n o f part icular e mphas is on the rea lizat io n o f soc io-eco nom ic rig hts in Africa as a 

co ndition to effect ive ly enjoy a ll other human rights,"8 It a lso enab les A fi' ica n C WD to c la im 

the ir rights witho ut condi t io ns attached. 

T he Charter established the Afr ican Comm iss io n o n Human and Peop les' Rights"9 w ith two 

mandates o f pro mot ion and protect ion of human rights in Africa. '6o It set up two ma in types 

o f co mmu nicat ion procedures be fore the Co mmiss io n: the inter-state communicat io ns and 

ind iv id ua l co mmun icat io ns proced ures.'" Under the ind iv idua l co mplai nt mechan isms C WD 

can lodge co mpla inLto the Coml11iss ion for a lleged violat ion o f r ig hts direc tly or thro ugh 

representat ives , '62 T his imp lies j ustic iability o f the soc io-eco nom ic r ights entrenched in the 

Charte r, at least, be fore the Co mm iss io n s ince it is establ ished as quas i j udic ia l body.'63 

2.6 African Cha r ter' on t he Rights and Welfare of the C hild 

T he African C harte r o n the Rights and We lfare o f the Chi ld (ACRWC), ado pted on II Ju ly 

1990 and entered into force o n 29 No vember 1999, is Africa 's recognitio n of a unique and 

privi leged pos itio n the c hild occupies in Afr ican soc iety. 1M Mode lled after the C RC and 

s im ilar to its predecesso r, the AC HP R, the ACR WC incorporates c ivi l, po litica l, eco no mic, 

10 'housing or she lter' in the Charter has to be deduced fi'olll the expli cit provisions on health, property and 
lamily life in the Chari er. S imi larly, a right to 'food' has to be read into the ri ght to d ignity and other r ights. 
1~7 Ilcyns. ci ted above at note 155. 
1~8 The A li-jean Charter express ly provided the importance o f real ization ofsocio-cconom ic r ights as a guarantee 
Lo enjoy all other rights and clearl y recognized universality, indivisibili ty and interdependence of hu man ri ghts. 
ACHPR. preamble, para. 7. 
'" ACHPR. al1. 30. 
160 Interpretat ion of the ChaneI' and performing tasks entrusted by Assembly ofl-Ieads of State and Government 
of the Afr ican Union are a lso m andated to the Commission in tenTIS ofart ic1es 45(3) and (4) as complemelllary 
tasks in the promot ion and protection mandate of the Com mission . 
161 The ACI-IPR does not use the term 'individual cOlllmunications', opting rather for ' other commun ications' in 
art icle 55. to d istinguish these fi'Dln inter-State communi cations. The term ' indi vidual communication ' . as it is 
used here. includes communications by si ngle or mult iple individuals. g roups and NGOs. 
162 For example. in Purohit and Moore v ?'lie Gambia. the African COlllmission cn tert ai ned an issue related with 
hea lth (mental illness) and fo und the Government or T he Gambia in violation or art icle 16 of the AC I-I PR. 
which is on the right to enjoy the highest alta inable state of physica l and men tal hea lth. thereby making socio­
econom ic rights justiciable. See Purohit and Moore v The Gambia. Commu nication No. 24 11200 I (2003). 
16J F. Viljoen. 'Comm unications under the Afri can Charter: Procedure and admiss ibility ' in M. Evans and R. 
Murray. The A li'ican Charter on Hum an and Peoples' Ri ghts (2008), p. 77. 
16-1 A. Lloyd. 'The A frican regional system for the protect ion of ch ildren ' s righ ts' , in ]. Sioth - ielsen (ed.). 
Children's rights in A fr ica: A legal perspecti ve (2008), p.35. 
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soc ial and cu ltura l rights of the c hild in a s ing le instrument. '6' Olowu noted that this Charter 

emerged o ut of the feel ing and as a respo nse that the C RC igno red v ita l soc io-eco nomic and 

cu ltural realities of the African experience. '66 

Un like the CRC, the ACRWC ado pts stra ight 18 positio n to defin e the child .' 67 It , the reby, 

ensured a ll children under the age of 18 to be benefi c iaries of a ll rig hts be long ing to children. 

This indeed requires. ex istence of effective birth registratio n system which is preva lently 

lack ing in Afr ica. 

In addition to recogn izing soc io-econo mic rights o f children, inc luding CWD, the AC R WC 

has specifica lly dealt with the rights of C WD and the specia l measures needed to be 

undertaken to rea lize the ir rights under artic le 13 albe it it used offe ns ive termino logy to 

describe them. '68 It acknowledges critica l s ituations such children face in Africa due to 

various factors includ ing soc io-economic, cultu ral , trad it ional and deve lopmental 

c ircumstan ces that necess itate spec ia I sa feguard and care. '69 

The African Co mmittee of Experts on the Rig hts and We lfare of the Child (ACER WC), the 

treaty mo nitor ing body of the ACRWC, affirmed the fo ur general princ iples identified by the 

C RC Co mmittee "O to be ' co re pri.nc iples ' that underpin, info rm and guide all prov is ions of 

the ACRWC. 17
' T hu s, implementation o f soc io-eco no mic rights o f C WD in Afr ica sha ll 

co nl·CJrlll to these princip les there by securing at most safeguard to the rig hts of these 

vulne rab le childre n. 

16' G.J . Na ldi , 'Future trends in human rights in Afri ca: the increased role of the OAU?' in M. Evans and R. 
Murray. The Afi'ican Chaner on I-Iuman and Peoples ' Rights: The System in Practice. 1986-2000 (2002), p. 14. 
100 Olowu, ci ted above at note 146, p. 23; see also D. Olowu, ' Protecting children's rights in Afi-jca: A critique 
of the Ali'i ean Ch alter on the Rights and Welfare of the Child', The International .loulllal of Chi ldren's Righ t. 
vol. 10(2002) p. 128. The e Re i s'Somct~llles understood by Ali-jean States, as weI! as by some scholars orthe 
West. as a Convention originated in the West (perhaps because there was obvious absence or participation /i'om 
other regions in the early stages or the draHing or the CRC) and articulated the legal norm s and values on 
children that had evolved in the West. P. A lston (cd.), The Best Interests orthe Child ( 1994); N. LevJis. ' I-Ium an 
Rights. Lmv and Democracy in an Unfree World ', ' in T. Evans (cd.) i-Iuman Rights Fifty Years On : A Re­
appraisal. ( 1998). p. 77 cited in UN ICEF, ci ted above al note 10 1, pp. 1-2, 7-8; R. Murray, I-Iuman Ri ghts in 
Afi·i ca: from the OAU to the Afr ican Union (2004), p. 166. 
167 Though the CRC provides that every person under the age of 18 is considered a chi ld , it leaves a margin or 
appreciation to States to decrease or increase the min im um age of bei ng considered as a child. See CRC, art. I. 
168 The ACR we uses the now considered derogatory term inology. 'handicapped chi Idren' , to refer to CWO. 
16<) Lloyd. ciled above at note 164. 
170 See section 2.4. 
111 The Guidelines ror Initi al Repons or States Parties, adopted at the second session orlhe ACERWC. Nairobi. 
Kenya. 17- 21 February 2003. Cmttee/ACRWC/2 II.Rev 2. Available at < http://www.arrica­
union.org/chi lc1lG uide li nes%20ror%20Ini liat%20rcports%20_%2OEnglish.pdr> (last accessed March 5 20 12). 
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Though article 13 is s ilent about educat io n of C WO, the right to education is provided under 

article II of the ACR WC in a deta iled manner. Similar w ith other treaties, it pro vides for free 

and co mpulsory bas ic educat io n.172 The provis io n ob liges States to take affirm ative action 

and measures to rea lize this right with regard to vulnerable chi ldren, inter alia, C WO. 173 As 

per article 13( I), such child,:en sl!a ll be provided with spec ia l meas ures that a llow them to 

receive education that enab les them to enjoy a fu ll and decent li fe, o bliging States to take the 

financial burden. '74 States are a lso ob liged to provide mo bility and access to public 

inst itutions and fac ilities inc luding educationa l institutions' 75 

S im ilar with the right to educatio n, artic le 13 is s ilent about hea lth care serv ,ces and 

rehabilitation services for C WO. Howeve r, a,tiele 14 prov ided for the right to health and 

health se rvices that these ch ildren a lso have leg itimate c la im to. The ACR WC does not 

co ntain the right of children to an adequate standard of liv ing for the child 's deve lopment or 

the right of parents to socia l security necessary for mainta ining the standard of liv ing of the 

child . Yet , a,tic le 14 enco mpasses rights to adequate standard of living by providing for the 

r ight to adequate nutritio n and sa fe drinking water"· 

The Children' s C harter has implied ly recognized the right to wo rk and emp loyment o f 

children under artic le 15 eve n if it emphas ised o n protectio n orthe children from child labo r. 

The em phasis on child labor seems logica l s ince most C WO in AfTica engage in labor 

activit ies, often in the in fo rmal eco no my and ho use ho ld tasks, inc luding men ia l tasks like 

begg ing. The State is obliged to protect them fro m exp loitation and perform ing hazardous 

wo rks that may inte rfere with their overa ll deve lop ment '77 

The AC R WC has a lso recogn ized the right to le isure, recreatio n and partic ipation in cultura l 

and artistic activities ofCWD. 178 In this regard States are obliged to enco urage the provisio n 

of appropriate and equal oppo,tunities for a ll children includin g CWD who are at high risk of 

17: 'B<lsic education' as mentioned in ACRWC can be understood lO mean 'primary educat ion' since the 
provision is designed after the eRe and the provision of the ICESCR on education. Subsequent provisions 
under art icle 11 (3 ) also justi(y slich assertion. 
' " AC RWC, art. I I(e). 
114 Ll oyd. ci ted above at note 164, p. 39. 
m ACRWC, art. 13(3). 
'" ACRWC. arl . 14(c). 
on ACR WC, art. 15 (2). 
178 ACRWC. art. 12. 
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be ing exc luded fro m such part ic ipat io n ow ing to vario us factors. The Charter a lso prov ides 

fo r protect ion aga inst harmful soc ia l and cultura l practices that affect children 's li fe or 

d ig nity, hea lt h or the ir no rma l deve lop ment (the norma l deve lopment of the chi ld in vo lves 

access ro educatio n, adequ ate standa rd o f li ving, etc ... ) o r that res ult in d iscrim inatio n o f 

ch ild ren on the ground of d isabi lity."9 

Article 13 (3) of the ACRWC is notab le fo r its prov isio n o flhe right to phys ica l access ib il ity. 

It guaranteed C WD w ith the r ig ht to mob ility and access to public inst itutions and fa c ilities. 

Such inst itu tio ns and fac ili t ies co uld be re lated to public build ings for educat ion, health, 

work, recreation and others, and services in these diverse areas. 

2.7 Convention on the Rights of Persons with Disabilities 

At the heart of the rig hts ofPWD is the Co nve ntion on the Rights of Persons with Disabilities 

(CRPD) that was ado pted o n 13 December 2006 and ente red into force o n 3 May 2008 , 

which is the fi rst internationa l human r ights treaty of the 21" ce ntury. S ince the Co nventio n 

was intend ed to c lar ify, co nso lidate and strengthen the a lready recognized r ights by prev io us 

human rights instruments in light o f PWD and not prov ide new r ights per se, it inc ludes 

prov is io ns o n a ll fa cets of life, such as, education, hea lth, employ me nt, and access ibi Iity. 180 

T he Co nve nt ion is niea nt to respo nd to the invis ib ility of PWD w ithin the ex isting human 

rights instruments that left them to be perceived as o bjects o f char ity rather tha n subjects of 

rights, whic h resulted in p lacing high emphasis on the impa irment in approaching the ir issues 

and v iew ing them as sick and in need of cure (medical mode l). 'SI By co ns ide ring the m as 

ho lde rs o f rig hts and acknow ledg ing environmenta l barrie rs as causes of d isabili ty, it 

recogn ized the huma n rights o f PWD in a recent, specia lized and compre hens ive instrument. 

In do ing so, Ihe Co nvent ion enshri nes the 'soc ia l mode l' of d isab ility. '8' 

IN AC RWC, art. 2 1. 
180 Sec D. MacKay, 'The United Nations Conven ti on 011 the Rights or Persons with Disabi lities' , Syracuse 
Journal of International Law and Commcl;cc. vol. 34(2007), p. 323 & 328. 
181 M. Sch ulze. A Handbook on the human rights of persons with disabili ties: Understanding the UN 
Convention on the Rigbts of Persons with Disabil ities (20 10), p. 16. 
182 Onice oC the High Com mi ssioner for Hum an Rights (OI-lCI-IR), Monitoring the Convention on the Rights of 
Persons with Di sabilities: Guidance lor I-Iuman Rights Monitors (20 I 0), p. 13. 
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2.7.1 Genera l principles of the Convention 

Artic le 3 of the CRPO prov ides fo r a set of over arching and fo undatio na l princ iples. ' 83 These 

pri ncip les guide the interpretat ion and im pleme ntation o f the who le Co nve ntion, cutting 

across a ll issues. '" T hey se rve as a base for understand ing and inte rpreting the r ights o f 

PWO, prov idi ng benc hmarks aga inst wh ich eac h rig ht is eva lu ated ; and they are vital to 

mo nit oring the rights of pWO, [nc ludin g CWO. '85 · In additio n to be ing an interpretat io n 

threshold fo r o ther substantive rights in the Convent io n, so me princ iples are re ite rated as 

rights by themse lves. The eight principles identi fie d in the C RPO are discussed below. 

2.7.1.1 Digni!y 

The pri nc ip le under artic le 3 (a) revo lves a ro und dig nity, encompass ing about three 

interre lated e lements, i.e. respect for inherent dignity, indiv idual autonomy and independence 

of children (persons) with disabil it ies. ' Inherent dignity' refers to the wO lt h of every person. 

It asselts the idea that irrespect ive of their disabi lity, CWO shall be va lued as worthy beings 

and their ideas and o pinions s ha ll be as worthy of consideratio n as those witho ut disa bi lity. It 

requires that CWO sha ll be ab le to fo rm and express their exper iences and op in ions without 

fear o r phys ical. psycho logica l o"' emotiona l harm. CWO are subject to vio lations of dign it y 

when they a re subjected to vio lence, prej udice, or disrespec t because orll,eir d isability.1B6 

' Individual auto no my', though not defined in the Convention, mea ns to be in charge of one's 

own li fe and to have the fTeedom to make one's own choices. It is an a lternat ive term for se lf­

determinatio n. '8? It refers to the ability o f C WO/PWO to do things o n the ir own w ithout the 

ass istance ofothers and is linked to the right to be "fTee to make one 's own choices" w hich is 

hig hlighted in the preamble as being of " impo rtance" to PWO.'88 Respect fo r the individua l 

autono my of C WO mea ns that C WO have, on an equa l bas is w ith others, reaso nab le life 

'" Id. p. 17. 
184 OHCHR. ci led above at note 182, p. 14. 
to' Id . pp. 17 and 23. 
186 WHO. cited above at note I. p. 9. 
187 Schul ze, cited above at note 18[, p. 45. 
188 CRPO. preamble (a). _ 
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choices, are subject to minimum interference in their private life and ca n make their own 

decis io ns, w ith adeqlfate support where req uired. IS' 

' Independence of pe rsons' refers to the right of children (perso ns) with disab ilities to be 

g iven the opportu nity to actively partic ipate freely in decisio n making process in matters that 

affect them, inc luding those that ind irect ly concern them. It has co nspicuous link with 

indiv idua l auto nomy and respect of privacy and opinion. 

2.7. 1.2 Non-Discrimination 

The princ iple of no n-discrimination is a legal corner-stone of the CRPO as it is for a ll human 

rights treaties. " D It guarantees that CWD/PWO enjoy a ll rig hts o n an eq ual bas is w ith others 

w itho ut any distinction, exc lusio n, or restrict ion based o n their disability. It encompasses a ll 

for ms of discrimination, direct o r ind irect, and the denial of reaso nab le accommodation. 

CWO might experience mUltiple form s of discrimination on the bas is of age as we ll as 

disa bility; and the principle underlines the need to consider such mishaps to CWD. T he 

princip le o f no n-discriminatio n is re iterated in a standa lone provision in the CRPO. 191 

2.7.1.3 Full and effective participa tion and inclusion ill society 

The princ iple of full and effective participat ion and inc lu sio n in soc iety guarantees that 

child ren (perso ns) with disa bilities sha ll be recogn ized ' and va lued as eq ual part icipants in 

thei r society. It recognizes that their issues have to be taken as integral part of the general 

issues of the soc iety but not as special. Ful) inclusion of CWD can o nly be ac hieved where 

there is access ible, barrier free phys ica l and soc ial e nviro nment. Linked to the principle is 

universa l des ign of products, enviro nments, programmes and services, which recognized that 

the des ign phase sho uld co ns ide r the needs of all members of society, to ensure that spec ia l 

d · 'dl 192 a aptatlollS are not requ ire ater on. 

189 OHCI-IR, c ited above at note 182. p. 1,9. 
190 Schulze. cited above at note 18 1, p. 45. 
19 1 See CRPD, art. 5. 
192 See CRPD, art. 2. 
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2.7.1.4 Respect for difTerence 

Respect for differe nce and acceptance o f PWD as part of human dive rs ity and humanity is a 

principle that calls for mutua l unde rstandin g. It incorporates the idea that C WD, despite the ir 

differe nce from perso ns w ithout disabilities, they e njoy same rig hts and dignity.'93 This is 

partic ularly important in African co untries w here C WO are co ns ide red to be less human 

deserving p ity rathe r tha n rights; and that disa bility is be lieved to be curse on the childre n or 

the ir familie s. It guarantees inclus ion of C WD in soc iety w ithout fear of stereotypes that are 

prevale nt across many nations and allows them to claim and e njoy their socio-eco nomic 

rig hts in an equal bas is with o thers. 

2.7.1.5 Equality ofoppor!unity 

The princ iple of equality of 0pp0l1unity is a reminder o f the o pening paragraph of the 

Universa l Declaration of Human Rig hts (UDHR), which provides that ' all human be ings are 

born free a nd equa l in dig nity and rights.,,94 It also re info rces the Standard Rules, which 

stress that the needs 'o f each and every ind ividual are of equal impo rtance, that those needs 

must be mad e the bas is for planning o f soc ieties and that all resources must be employed in 

suc h a way as to ensure that every indiv idual has equ a l 0pp0l1unity for partic ipation, 

inc ludin g C WD. '95 The principle calls for societa l conditions that respect difference, address 

d isad vantages and e nsure that C WD !id ly participate in society in an equal bas is w ith others. 

To achieve full equality o f CWD, the princ iple requires prov is ion o f additio nal measures of 

ass istance to supp0l1 the m in making decis ions a nd exerc is ing the ir rights. 'OO It has a direct 

link to artic le 5 oflhe C RPD 'on equality a nd non-discrini ination. 

2.7.1.6 Accessibility 

The principle of access ibility, requiring the removal of socia l/attitudina l, phys ical, 

cO lllmunication, institutional, economic, and intellectual barriers to children (perso ns) with 

disabilities, e ncompasses vario us dime ns ions of access ibility and has the potential of be in g 

193 O/-ICHR, cited above at note 182 . p. 22. 
194 Universal Declarati on of I-Iuman Rights, Adopted and proclai med by General Assembly resolut ion 2 17 A 
( III ) of 10 December 1948, art. I. 
195 For detail disclission or the Standard Rules. see secti on 2.3 above. 
1% See CRPD, art. 2; O HC HR, cited above at note 182, p. 19. 
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one o f the co re hu man rights princ iples. '97 It stresses that soc ietal st ig ma agai nst C WO must 

be removed; a lternat ive means and mode of co mmunications shall be prov ided to CWO; the 

phys ica l env iro nment has t ~ be inade access ib le; and that CWO s hall get various soc io­

eco nom ic services at an affordable cost. It a lso req uires that inst itut io na l act ivities and 

practices sho uld not contribute to the exc lus ion and d iscriminatio n ofCWO.'91 

2.7.1.7 Equality between men and women 

The princip le of equality between men and women addresses the issue of equa lity from 

gender pe rspective. See ing it ITom the perspective of disab ility, a ll C WO, both boys and g irls, 

shou ld get an equa l chance to enjoy the ir rights. In addition to disability and age, g irl CWO 

may fac e add itional discrimination clue to gender. Co nsequently, the princ ip le requires 

realizatio n o f both de f acto and de j ure equality of boy and g irl C WO in the enjoy ment o f 

human right s, inc luding socio-eco no mic rig hts. 199 

2.7.1.8 Respect for the evolving capacities of children with disabilities and 

their l"ight to preserve their identit.ies 

This pr inc ip le has a c lose link to t he stand-a lone prov is ion on C WO in the C RPO.'oO Without 

this princip le, chi ld re n wo uld be exc luded fi'om protect io n because they do not have lega l 

capacity, and thus auto nomy, until a certain age.'OI Accord ing to this pr inciple, C WO sha ll be 

ab le to participate and the ir v iews shall be respected and taken into co nsid erat io n in 

acco rdance w ith their evo lv ing capacit ies. It further recognizes the right of C WO to preserve 

their natio nality, name, fam ily re lat ions and such other identities they may have.'o, 

197 Schulze. cited above at note 181. pp. 46-47. 
195 Ibid. 
199 CESC R General ComLnent No. 16. pm~a. 7: Vejllre (or forma l) equality and de/acto (or substanti ve) equality 
are diffe rent but interconnected concepts. Formal equality aSSllmes that equality is achieved if a law or poli cy 
treats men and women in a neutral manner. Substanti ve equality is concerned, in additi on, with the e ffects or 
laws. policies and practices and with ensuring that they do nm mai ntain , but rather alleviate, the inherent 
disadvantage that particu lar groups experience. 
"lO See CRPD. art. 7. 
201 Schulze, ci ted above at note 18 1, p. 49. 
202 See eRe, m1. 8 on identities. 
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2.7 .2 Socio-economic I'ights of childrell with disabilities and the CRI'D 

In add ition to putt ing a stand-a lone provision fo r CWO under its art ic le 7 by considering the ir 

panicula r vulnerabi lity, the CRPO also emphasised the necessity of ensuring eq ual enjoyment 

of rights by such child re n and reaffirmed the ob ligat ions undertaken by States Panies to the 

CRC in this regard.'o3 Thus, soc io~eco no mic rights that the CRC and other core human rights 

instruments have recognized can be useel to fi ll any gap that the CRPO may leave open, 

thereby ensure CWO a much stronger protect ion of the ir rights.'o4 

All of the prov isio ns ;n the Convention apply to CWO as we ll as to adu lts. The prov isions are 

supposed to be read in conj unction with the ge nera l principles listed under article 3. By 

containing econom ic, soc ia l and cultu ral rights and c ivi l and po litica l in a s ing le document, 

the CRPO has a lso reaffi rmed the indivisibility and interdependence of a ll IHlman right s.'o5 

The realization of socio-econom ic rights recognized there in req uire States to incorporate 

approaches of inco rporating disabi lity sensiti ve measures into mainstrea m service delivery 

and ensuring the prov ision of necessary specialist services and spec ial measures in a manner 

that faci litates the inc lusion and p~ rt ic i pation of CWO within the ge neral co mmun ity.'o" 

Artic les 24 to 28 and artic le 30 of the CRPO dea l with soc io-economic rights.'o7 The right to 

educatio n under article 24 is one of the socia-econo mic rights w ith particu lar implicat ion fo r 

CWO. It requ ires pr im ary education to be compu lso ry and ava ilable free to a ll ; and secondary 

education to be ava ilab le and access ible, with the provision of fina ncial ass istance when 

needed to secure life long learn ing opportunities.'o. This should be seen cri tica lly Sillce 

majorit y o f CWO and mainly those with moderate, severe and profou nd impairments are far 

fi'o m enjoy ing access to any kind of schoo l, let a lone to regular education.'o9 

203 CRPD, prcamble{l-}: even i f the prearnblc is nOI binding li ke the substanti ve provisions in the body or the 
Convention. the importance and gap filli ng role of international human rights instruments like the eRe is also 
provided under an. 4(4) of lhe CRPD. 
20~ The CRPD reca lled the Core UN human rights instruments under its preamble (d). 
;!.O~ The Preamble of the Convention has speci fi ca lly provided for indi visibility. interdependence and 
interrelatedness of all human righ ts under paragraph C. 
~Ilb R. Kayess and P. French, 'Out of Darkness into Ligh t? Introducing the Convention on the Rights of Persons 
with Disabili ties'. Human Righ ts Law Review vol. 8 (2008) p. 31. 
207 Id. p. 30. 
". CRPD. a 115. 24 (2) (a). (b), (d) and (e). 
2()9 UN ICE F. cited above at note 8. p. 16. 
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Recognizing the right o f C WO to education does not in itse lf guarantee that they receive it .'10 

Eve n if general sc hoo l system is open to them too, their attendance may be affected by rigid 

curricula, inaccess ible buildings, lack of ass istive devices, untrained teac hers and many other 

factors. '" Due to such co nce rn the C RPD provided for a req uirement of reaso nable 

accommodatio n of such children in the schoo lm ilieu.212 Adva ncing the directio n estab lished 

in earl ier documents such as the C RC and the Sa lamanca Dec larat io n,2lJ the C RPD re fl ects 

c lea r co mmitment to the prindple o f inc lus ive edu catio n to dea l with the hindrances. 

Experience in many co untries has shown that many ch ild ren who wo uld prev ious ly have been 

automatica lly refe rred to spec ial schoo ls can be satis facto rily edu cated in ma instream 

schoo ls, g iven support ta ilo red to the ir indi vidual needs, o ften thro ugh an indiv idual 

educatio nal program l;le.'14 The CRPD obl iges States to ensure inc lus ive educat ion system.' 15 

Inc lus ive education, in addition to the educat io n, allows C WO to soc ia lize themse lves w ith 

other children and he lps those that have no disabi lity to understand that d isability is just a 

different ident ity, not something that prohibits ones' norma l functio ning. Yet, designing 

e ffect ive mechanisms including early intervention programmes that guarantee to the child an 

ea rly stal1 , access ible educationa l system, and targeted fund ing, is necessary to achieve 

success ful inclu sive educatio n. In particu lar, employment of qualified teachers and tra ining of 

sc hoo l sta ff in disa bi lity awareness and the use of appropriate augmentative and a lternat ive 

modes, means and formats of communication, educationa l techniques and materials to 

SUppOlt CWO is in valuable."6 

210 In Tunisia. for example, there is a national programme of inclusive education ror CWO. However, the CRPD 
Committee nowd its deep concern that, in practice, the inclusive strategy is not equally implemen ted in schools; 
rules relating to the num ber of chi ldren in mainstream schools and La the management of incl usive classes are 
cOlll lllon ly breached; schools are not equitably distributed between regions of the same governorate; many 
integrated schools are not equipped to receive CWD; and the training of leachers and administrators with regard 
lO disabili ties remains unsatisfactory. See Committee on the Rights of Persons with Disabi lities, Considerati on 
of reports submitted by States Parties under article 35 of the Convention. Concl uding observations: Tunisia, 
CRPD/Cr r UN/CO/ 1. 13 May2011. paras. 30-31. 
211 II. Jones. 'Disabl ed Ch ildren's Rights and the UN Convention on the Rights of the Child '. Disability Studies 
Ouarlcrlv. Vol.20 (2000). pp. 1-3. 
m CRPD. "1. 24 (2) (c). 
211 The Salamanca Statement and Frame\~rork for Action on special needs education, adopted by th e world 
Conference on special needs education. 7- 10 June 1994. Avail able al 
<http://v,,ww.unesco. orglcducalion/pd rlSA LAMA_E.PDF> (last accessed on March 11 ,20 12). 
214 Ibi d. 
'" CRPD . .,1. 24 ( I). 
216 CRPD. al1 . 24 (4). 
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The Co nvent io n, however, does not imply that C WO can never benefit fro m special 

educat ion. It instead appears to recogn ize that students in ' special ' schoo ls are often 

segregated and margi na lized, faili ng to enjoy lots of acade mic and rec reatio nal oPPOltun ities 

ava ilable to students in mainstream sc hoo ls."7 Therefo re, if general education does not 

adequately satisfy the needs of individual child w ith d isab ility, the child is not o bliged to 

attend , i.e. ca n and must be ab le to attend spec ia l edu catio n. Yet, the CRPO o bliges States to 

ensure effect ive indiv idualized support measures to such children in env ironments that 

maximize academic and soc ia l deve lopment, cons istent with the goa l of filii inc lus io n2 18 

Art ic le 25 provides for the right to health that is particu lar ly directed towards ensur ing no n 

discrim inato ry access to comprehens ive general and spec ia list hea lth services in the local 

co mmunit ies in wh ich ch ildren (persons) with d isab il ities live in. '" In add it ion to public 

health services, the State has the ob ligatio n to take measures to ensure that private service 

prov iders provide equal access to hea lth care and health related se rv ices to CWO.220 

Particular attention is neede·d to ' be g ive n for cwO s ince many med ical dec is ions made 

aro und the g lo be, both in developin g and developed co untries, have co me to co nvey that the 

li fe ofa child with a disability is co ns idered to be worthless than that ofa child who has no 

disab ility.221 This v io lates the ir fundamental right to life and dignity of perso n. States are a lso 

obliged to take early identification -and interve ntion measures and to prevent/ min im ize furt her 

d isabil ities of CWO and to prov ide spec ial hea lth serv ices req uired by particu lar d isabilities 

of the chi ld ren.'" The services g iven s ha ll reac h the who le territory of the State since most of 

the ti me such services are limited to urban areas due to which those C WO liv ing in the rura l 

areas are left unattended.'23 

21'1 Hernandez. ci ted above at note 44, p. S05. 
118 CRPD. art. 24 (2)(e) . 
219 Kayess and French , cited above at note 206. p. 30; Eidc and Eide, ci ted above at note 64. para. 40. p. 13. 
2.20 The State has the obligation 10 ensure that doctors and nurses have appropriate training, and that hospitals 
and other health institutions arc available throughout the country. It has also the obl igation to ensure 
privat izati on docs not create a threat to the availabi lilY, accessibi lily, acceptability and quality 01' health services, 
facil ities and goods LO al l children including CWD. Id, paras. 20 and 21, pp. 7-8. 
221 UNICEF, cited above.at nOle 8, p. 15. 
m CRPD. 011. 25 (b). 
m Eide and Eide. cited above at note 64. para. 35. p. 12; The CRPD Committee raised its concern about the 
ignorance by a State of the existence of high risk of su fTering multiple discrim ination by CWD that li ve in rural 
areas and lack of data on their number and situati on. Committee on the Rights of Persons with Disabilities. 
I !litial report submitted by States Part ies under 811icle 35 of the Covenant: Peru. CRPD/C/PER/CO/ I. 16 May 
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The State has the ob ligation to ensure that med ica l practitioners and other profess ionals meet 

appropriate standards of education, skill and ethica l codes of co ndu ct.'24 T he C RPO provides 

that basic and cont inuing education and training of doctors and hea lth profess ionals should 

always incl ude up-to-date informatio n o n childhood disabi lity.22' Pro per implementation of 

the right to hea lth incl ud es no t subject ing C WO to c linica l and pharmacolog ica l inte rve ntions 

that wo uld be co ns idered unacceptable if carried out on children w ithout d isabilities, and 

preve ntion of invo luntary and/o r harmful medical experi ments.'26 

Artic le 26 made an extens ion of the traditional rights to hea lth, wo rk, ed ucation and soc ia l 

security to the right to habi litat io n and rehabilitat io n, which feat ures for the first time in a 

co re UN human rights treaty.,n Habilitatio n covers a ll effo rts aimed at inc reasing the se lf­

determination of a person born w~th a disab ility, whereas rehabil itation refers to such efforts 

in re latio n to disabilities/ impa irments acq uired later in Iife .'28 

This rig ht is d irected to ensuring that C WO have access to developmental learning and 

rehabilitatio n programmes that will enable them to deve lop or maintain their maximum 

potentia I. Impleme ntatio n 0 f the right shall start at the ear I iest poss ib Ie stage 0 f the ch i Id w it h 

d isability conside ring spec ific needs of the c hi ld.229 The State is ob liged to promote the 

availability, knowlectge and use ofass ist ive devices and techno log ies designed for PW0 2lO 

Fo r C WO who choose to work, the right to work and employment is recognized under article 

27. T he right exte nds to inc lusion in and accessibility of the work enviro nment. It ob liges 

2012. rhereinafter CRPD. Peru. CRPD/C/PER/CO/ II. para. 12: Th e e Re Committee also noted its concern that 
child ren living in rural areas suffer b'om discrimination , espec ia ll y wi th regard to access to adequate social and 
health services and educational t ~lcilities. See Committee on the Ri gh ts of Chi ld. Lebanon. CRCIClLBN/CO/3. 
paras. 27 and 28 . Out of such concern , the eRe Committee specifica ll y requests States Partics to provide 
inlormation on the distribu tion of general and primary health care services in the rural as \vell as the urban areas. 
CRC Comm ittee, General Guidelines for Periodic Reports. UN Doc. CRC/C/S8. 1996, para.95. 
224 Eidc and Eidc. ci ted above at note 64, para. 20, p. 7. The obligation Further gocs lO the need lO control by 
State the marketing of rlledical cquiprnen ts such as hearing aids and other prosthctics by publ ic or private 
bodies. 
2" See CRPD. art. 26 (2). 
:!26 According lO arlo 7 or the Intcl11ational Covenant on Civil and Pol it ica l Rights, invol untary medical 
expe rimentation amounts to torture. The fact that torture is prohibited under all circumstances implies that 
subj ecting CWD to medical experimentation without their fi'ee conscnt is also prohibited under all 
circumstances. 
227 Kayess and French, cited above at note 206, p. 30. 
228 Schulze. cited a bove at note 18 1, p. 145. 
m CRPD. al1. 26( t )(a). 
230 CRPD. an. 26(3). 
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States to take a ll appro priate measures to protect and promote enjoyment of this right in 

publ ic as well as private working enviro nment. Once again, this provision emphasises on 

incrus ion and non-discrimination ofCWD in a ll rights emanating fi'om work and employment 

right. As per artic le 5(4) of the CRPD such children may be given prefere ntial treatment to 

ach ieve de Jacto equa lity in employment without considering such treatment discrimination 

on the non disabled wo rkers. This is in harmo ny with fLO Co nventio n 159231 

The C RPD pro vided for the right to an adequate standard of living and soc ia l protection 

under artic le 28. 232 The concept of soc ial protection is arguably s ign ificantly broader than the 

traditional right to social security as prov ided in previous human rights instruments.233 The 

provis ion incorporates obligations in relation to poverty reduction, the provis ion of spec ialist 

disability services, and assistance w ith the extra costs of disability. The inclus ion of 

o bligation w ith regard to poverty is a cr itical one as there is clear indication that PWO are 

more likely to be caught in a v icious cycle of poverty and disability, '34 each of which is both 
, ') ~ 5 

a calise and consequence of the other.-..l 

One of the socio-economic rights that has particular importance to CWD is the right to 

cultural life, recreation, le isure and sports, which is recognized under article 30 of the CRPD . 

The pro vis ion primarily emphas ised on accessibility of cultural and leisure materials and 

fac ilities and realization of eq ual participation of CWO in cultural and le isure programmes 

and events with other children, supported by acco mmodations and other pos itive measures 

231 Article 4 of ILO Convention 159 on Rehabilitation and Vocational Training of Persons \.\lith Di sabiliti es of 
1983 stales: "special posit ive me,asures aimed at effective equality of opportunity and treatment between 
disabled workers and other workers shaJl'not be regarded as discriminating against other workers," 
n~ Art icle 26 of the eRe has also provided for the right of the ch ild to benefit fi'om social securi ty, including 
social insurance. This right is of particular importance to ensure that CWO should not suffer excessively Ii'om 
poverty of the pm'e11ls, which is mostly the case with parents of CWO. Eide and Eide. cited above at note 64. 
para.14, p.5. 
233 Kayess and French, cited above at note 206, p. 30. 
2.14 Poverty may lead to disability, through malnutrition, poor health care, and dangerous working or living 
conditi ons. Disability may lead to poverty through lost earnings, due to lack of employment or 
underemployment, and through the add itional costs of li ving with disability, such as extra medical. housing, and 
transport costs. WHO, ci ted above at note I , p. 263. 
2J5 K. Guern sey, M. Nicoli and A. Ninio, 'Convention on the Rights of Persons \vith Disabilities: Its 
implementation and relevance for the World Bank' (2007) p. 9, para. 4.29. available at 
<hup://siteresources.worldbank.org/SOCIALPROTECTION/Resources/SP-Di scussion-papers/Disability­
DI'107 t 2.pdf> (tast accessed on March 7 20 t 2). 
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necessary for them to effect ive ly rea lise these rights. In addition to integrat ive participation 

with all members of the soc iety, their spec ific cu ltura l and linguistic ident it y is recognized."6 

The CRPO e mphas ised on access to participat io n in p lay, rec reat ion and le is ure and sporting 

activ ities of C WO."7 It provided two different rea lms, i.e. ' ma instrea m' and 'd isab ility­

spec ific ' rea lms, in which tl;ey partic ipate in such ~ctivit i es238 Stales must make sure that 

public as we ll as private service prov iders are access ib le for C WO and that as much as 

poss ible the invo lvement of C WO in var io us activities, inc luding those in the schoo l system, 

are III the mainstream to ensure their effect ive integrat ion and partic ipatio n. Emphas is on 

sports is in va lu ab le -as it offers them o ppo rtunities fo r hea lt hy liv ing, soc ia l inte ractio n, 

rec reatio nal partic ipation, o r e lite co mpet ition239 

2.8 Conclusion 

It is evident fi'o m the previous d iscuss ion on internationa l huma n rights instruments that, in 

the past decades the wor ld has taken measures to recognize socio-eco nom ic rights of CWO in 

general hu ma n r ights instrume nts as we ll as instruments spec ific to the r ights of the chi ld 

and/o r the rights o f PWO. The instruments recogn ized pa rt icu lar vu lnerabi lity o f C WO and 

the need to realize thei r soc io-eco nom ic rights as a means to achieving t he ir e njoy ment of a ll 

hu man rights equa ll y w ith other members of the soc iety and thereby lead a life of d ignity. 

However, emp irica l ev idences show that actual realizatio n of the ir rights is far fi'om rea lity. 

Effec tive rea lisatio n o f the soc io-econo mic r ights of C WO needs more than just rat ifi catio n 

of the hu ma n rights instruments. States must put fo rward var io us impleme ntat ion 

mecha nisms that co uld able them to achieve the purported goals of the instruments. The 

instruments d iscussed abo ve have la id down different im plementatio n measures that States 

have to take to ensure C WO a li fe of d ig nity. The next chapter ana lyzes the various 

imp lementat ion and mo nitor ing measures that State Parties need to take to real ize soc io­

eco nomic rights o f CWO as prov ided in the instruments. 

'" CRPD. arl. 30(4). 
OJ' CRPD. ali. 30(5)(d). 
238 Roy. cited above at note 88, p. 6. 
239 Hums. Moorman and Wolf( ci ted above at note 89, p. 48. 
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CHAPTER THREE 

MEASURES FOR THE IMPLEMENTATION OF SOCIO-ECONOMIC 

RIGHTS OF CHILDREN WITH DISABILITIES UNDER 

INTERNATIONAL HUMAN RIGHTS FRAMEWORK 

3.1 Introduction 

As noted in c hapter two, international legal framework that encompasses various human 

rights treaties to which Ethio pia is State palty to, recognized diverse soc io-economic rig ht s of 

CWO. What measures o f implementation the State needs to take to eff ectively rea lize the 

rig hts as dictated in tbe treaties is going to be the ma in focus o rthis chapter. 

Inte rnatio na l law has recogn ized that c iv il and po litica l rights and eco no mic, soc ia l and 

cultural rights are universal, indivis ible and inte rre iated240 This attribute implies that one 

category o f rights will have impact on the other catego ry of rights. Thus, soc ia-econo mic 

rig hts may be implicit in, o r co nstitute the bas is fo r, realization of c ivil and po li tical rights 

and vice versa. M oreover, vio lation of socia-economic rights will have negative implication 

fo r the enjoyment o f c iv il and po litical rights241 

Comparat ive ana lys is, however, shows that the effects o f disabi lity-based discrim ination have 

bee n particularl y se vere w ith regard to soc ia-econo mic rights than c iv il and po litica l rights, 

i.e. in the fie lds o f educatio n, employment, housing, transpo rt, cultura l life, and access to 

public places and services .'" Consequent ly, g iv ing due emphas is to imp lementatio n o f soc io­

eco nomic rights o f C WO is o f paramo unt importance to guarantee that their who le rights 

(econo mic, soc ial and cultural rights as we ll as civil and political rights) are ensured. 

~ 40 Vienna Declarati on and Program me of Act ion adopted by the World Conference on I-Iuman Rights. 23 June 
1993 UN Doc. AIConf 157/23 Part I para 5; J. Mapulanga-I-Iuiston, 'Examining the justi ciability ofecollomic. 
social and cultural rights' . The Internat ional Journal of Human Ri ghts. Vol. 6(2002), p. 32. 
241 For example. when the right LO health or a chi ld with disabilities is violated, it wil l have conspicuous 
impl icalion on his/her right to Ii Ic. 
201 2 CESCR General Comment No.5. para. 15. 

38 



When a State ratifies a treaty, it takes o bligat ions under inte rnatio na l law to implement it.'43 

Yet ratify ing treaties by itse lf does not secure rea lization of the rig ht s unless e ffective 

implementation rneasures are taken, The variolls human rights instruments that a re concerned 

w ith the rights ofCWD established d iverse measures o f im p lementat ion that are to be taken 

to achieve the purpo tted goa ls o f the instruments. This chapter make a descr iptive ana lys is of 

imp lementation measures t hat need to be taken by State Patties to such treaties in leg is lative, 

administra tive, judic ial and other areas to realize soc io-economic rights of C WO. 

3.2 Measures to implement socio-economic l'ights of children with disabilities 

Artic le 4 of the C RPO la id 'genera l o bligatio ns thar State Parties need to undet1ake in the 

imp lementation o f the Convent io n, w hich is affirmed by o ther treaties too : taking appropriate 

leg is lat ive, administrati ve and other measures are put as the ma in means thro ugh wh ich the 

purpose of the Convention is ach ieved.244 T he prea mble obliges State Pa rties to undertake 

spec ific measures to ensure CWO enjoy the ir rig hts in an equal bas is w ith others.245 

Furthermo re, the instruments prov ide for the implementatio n and monito ring aspects o f the 

rights in spec ific provis io ns." " The bas ic o bligat io n o f the State, thus, is the o bligation to 

· respect. promo te, protect and fu lfil ' rig hts by both re frainin g fro m infrin g in g r ights and 

tak ing pos iti ve actio ns to imp lement rig hts act ing in partnership w ith vario us othe r actors ' " 

3.2.1 Legis lative measures 

It is a bas ic principle of inte rnationa l law that a State party to an internationa l treaty must 

ensure that its own do mest ic law and practice are co ns istent w ith w hat is required by the 

treaty. In so me cases, the treaty may g ive ge ne ra l guid ance on the measures to be taken. In 

2·13 Comm it tee on the Ri gllls orthe Child; General COl11m ent No. 5: General measures of implementation of the 
Conventi on on the Rights of the Child (arts. 4, 42 and 44, para. 6) , UN Doc. CRC/GCI2003/5. 27 November 
2003 Ihcre inaHcr e Re, Genera l Comment No.5], para. I . 
244 e Re. art. 4; ACRWC. art. 1; AC HPR, arl. I ; le ESe R, art . 2( 1) la id sim ilar obligati on on State PaJ1ies; sec 
al so The Limburg Principles on the Implementat ion of the Internat iona l Covenant on Economic. Social and 
Cultura l Ri ghts of 6 June 1986, UN Doc. ElCN.411 987/17, 1987, Human Rights Quarterly, vol. 9 ( 1987). 
princip les 17. 18 and 19, PI'. 122- 135. 
2..l5 CRPD. Preamble para. (1'); see a lso Comm ittee on the Ri ghts of th e Child , General Comment 0.5: General 
measures or implementation of the Convention on the Ri ghts or the Chi ld (arts. 4. 42 and 44, par~. 6). UN Doc. 
CRC/GC/2003/5. 27 ovcmber 2003 , [hereinafter e RC Genera l Comment No.5] and e Re General Comment 
No.9. 
''" Sec CRPD, ariS. 31- 40 : CRe. arts. 42 - 45; ACRWC. art s. 14(2), 42 iii (b), 43 - 45 . 
.2H S. Goonesekcre, ' Law reform and chi ldren 's rights in plura l legal systems: Some experiences in Sub-Saharan 
A /i' ica' in UN ICEF, c ited above at 'note 1"0 1, p. 213. . 

39 



others, the treaty includes specific stipulations. The legis lature in t he State party, thus, has a 

cri t ica l ro le in ensur ing that the leg is lative measures req uired by the treaty are adopted.248 

When a state co ncerned has a fed eral structure, it has to make sure that the leg is lative 

measures are taken and implemented at both federa l and state leve l.'49 

It is wide ly agreed that the human rig hts of PWD must be ensured through ge nera l, as we ll as 

spec ially des ig ned, laws, po lic ies, and programmes.'.'o Part icularly, C WO are vul ne rab le to 

ex plo itatio n, a buse and neg lect and need specia l protectio n through legis la tive backup.lS l 

Do ing so co uld be ac hieved in vario us ways, inc lud ing through incorporatio n of the CRPD, 

CRC, ACR WC and o the r re levant treaties in to domestic laws, harmo nizat io n of the laws with 

the Co nvent ions, a90ption of implementing leg is lations to the pri ncipal leg is lat ion 

acco mpa nied by appropriate po lic ies and programs and, g iv ing due emphas is and prov iding 

prov isio ns for the implementation of the rights o f CWO in the national budgetary legislations. 

3.2.1.1 Incorporation and Harmonization 

Ratificatio n is a mea ns through which a state expresses its conse nt to be bound by the treaty 

obligat io n it has agreed t0 252 In so me countries ratified treaties may automatica lly fo rm part 

of nat io na l law and the rig hls entrenched therein wo uld be d irectly enforcea ble by nat iona l 

co urt s and other implementing autho rities'" w hi le in othe rs fu rther legis lat ive measure is 

needed to make them enfo rceable at the domest ic leve !. '" However, ratificat ion per se wou ld 

248 UN handbook for parl iamen tarians, ci ted above alnote 10, p. 51. 
~49 CRPD. article 4(5). The reason behind this requirement is that in states that have federal structure the regions 
that consti tute the federat ion enjoy some autonomy over legis lative, adm in istrat ive and judicial matters. Since 
internationa l treati es are negot iated and ratifi ed by the federal government , the federal government needs to 
make sure that the regions observe the trcati es and oversee implementation of same in their legis lative, 
ad ministrati ve and judicial areas. 
250 CESCR Genera l Comment No.5 , para. 6. 
ZS I Id, para. 32. 
Z' 2 Art. 2. I(b) cum art. II of Vienna Conven ti on on the Law of Treaties, Done at Vienna on 23 May 1969, 
entered into lorce on 27 January 1980. 
~ 'l UN handbook to r parl iamentarians, cited above at note 10, p. 53, See a1s(l M.N. Shaw, Intcmationallaw 
(2008). pp. 13 1-1 33: V. Leary, International Labour Conventions and National Law: the EfTectiveness o f the 
Automatic Incorporation in National Legal Systems ( 1982). 
:!~ ~ R..;g.arding app li ca tion of provisions o f illl crnational tn:aties at domesti c level and the relationsh ip oj' national 
and international law, there are two widel y accepted bUl waning theor ies, i.c. monist and dual is t theori es. 
Monists arguc that in terna ti onal law and .domestic law together form a unified legal syslem, o ftell characterized 
by the primacy of intemat iona l norms in the un li kely event of connict between the two. They also arguc that 
municipal courts sha ll apply in ternat ional 1m·" directly without the need for any act of adoption by the court s or 
transformation by the legis lature. On the other hand, dual ists argue that national and interna tional legal systems 
regulate entirely diflerent and parali el subject malleI'S and have no room for connict. They assert that 
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not guarantee effective implementat io n of treaty o bligatio ns. The app lication of internat io na l 

instruments at nat ional leve l, mainly by judicia l bod ies, recko ns the doctrine o f inco rpo ratio n 

as a beg inn ing s in ce it is, in princ.iple, re levant to a ll so urces of binding internat io nal law.'55 

T his co nfo rms to the princ iple that internationa l law is subs idiary to national law"6 and 

ensuring r ig hts can best be served at the nat ional leve l w ithin the state 's domest ic mac hinery. 

The instruments that recognize socio-eco nomic rights of C WD require State Parties to take 

appropriate legis lative measure as one of the means to rea lize the rights.'S7 Article 4 ( I) (b) of 

the CRPD o bliges States "to take a ll appropriate measures, inc luding leg is latio n, to modify o r 

abo lish existing laws, regulatio ns, custo ms and practices that co nstitute discriminat io n against 

[CWD).·· T his req uires comprehens ive rev iew o f a ll exist ing laws and related regulations,258 

inc lud ing customary laws,"'! to determine the extent they are cons istent with internatio nal 

treat ies ; harmo niz ing them with !he treat ies, and ca lls for reco ns ideratio n of customs and 

practices"O that are detrimental to the rights of CWD. The harmo nization should be both 

exte rnal and internal. 26 1 

international law is a horizontal regime for regulation of inter-state relat ions while national law is a vertical 
regime governing the relationship between the state and its inhabitants. I-Ience, domestic law prevails in matters 
of domestic nature and domestic jurisdiction may apply il1lcrnational law merely as an exercise of the authority 
ofdorneslic law that adopted/transformed the rules ofin tcmational law, For more on the monist-dualist divide 
See R. I-liggins. Problems and Process: Intern at ional La,,, and How We Use It ( 1995), p. 205: I. Brovml ic. 
Principles of Public Internat ional Law (2008). pp. 3 1-33 ; UNICEF, cited above at note 101 , p. 6. 
2~~ C. Thomas. M. Oelz and X. Beaudonnet, 'The use of international labour 1m·\' in domestic courts: Theory, 
recent jurisprudence. and practical implications', p. 257 available at 

<h np:l/traini ng. itcilo.orgli Is/ i Is j udges/train ing_ materials/engl ish! AI1icle%20Beaudonnet, %200ei z. %20Thorna 
s. pdf> (last accessed 0 11 April 9 20 12) Citing R. Higgins, Problems and process: International law and how wc 
use it ( 1993); I. Brownlie, Principles of Public International Law ( 1995), p. 32. 
256 Viljoen. cited above at 163, p. III . 
l>' CRPD. al1icle 4( I )(b); CRC. article 4: ACR WC, arlicle I. 
258 CRe General Comment No. 9, para. 17; Rishmawi, cited above at note 95. para. 64, p. 24. 
'50 Sec Burkina raso. CROC/ ISI Add. 193. para. 4. 
260 ACRWC. art. 2 1( 1); A.S. Kanter, 'The prom ise and chall enge or the United Nations Convention on the 
Rights or Persons with Disabilities'. Syracuse Journal of Internat ional Law and Commerce. vol. 34 (2006-2007). 
p.3 14. 
2M External harmon izat ion is the harmonization of ex isting domestic laws with international taws, treaties. 
standards and so on; while internal harmoni zati on is the harmonization or domestic laws amongst thcmselvcs to 
avoid possible inconsistencies, contradictlons or gaps. It includes harmonization of provisions of customary and 
religious laws with the provisions of na~iona ll aws. The AfHcan Child Pol icy Forum, In the Best Interests of the 
Child: Harmonisation of Nat ional Laws with the Convention on the Rights of the Child: Some Observations and 
Suggestions (2007), (millen by .l . Dock), p. 2. 
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Bas ica lly a state party w ill have to amend or repea l ex ist ing laws or in troduce new laws262 in 

order to put the t re~ ties into prac tice unless nationa l laws a lready co nfo rm fully to the 

requireme nt s of the co nve ntio ns, w hich is a rare case. Such amend ed or new laws shou ld be 

comprehens ive and spec ifica lly add ress soc io-eco nomic r ights of C WO.'" It is noted that 

harmo nizat ion mu st be an ongo ing process beginnin g w ith rev is io n o f exist ing laws and 

co ntinuing w ith the systematic check ing o f co mpatib ility of any proposed leg is lat ion with the 

CRPO, C RC, AC R WC and othe r re leva nt instruments.'64 

To ensure the best lega l protect io n and recognit io n to C WO it is c ritica lly impo rtant that the ir 

rig hts be enshrined in t he supreme law of the staie in co ns ide ration, i.e. in the nationa l 

co nsti tutio n o r in bas ic laws.''' T his can be do ne by making d isabi lity as a ground for no n­

discriminatio n and/o r t llrough exp licit prov is io n on CWO and their respective rights. 

In case o f inco rpo ra! ing the enti re treaty into domestic law, it is use fu l to ind icate m the 

relevant law tha t the prov is ions of the treaty are se lf execut ing, i.e. di rect ly enfo rcea ble.'66 

However, eve n w here a treaty is incorporated into domest ic law in it s entirety, this w ill not 

normally be sufficient to g ive full e ffect to its provis io ns; implementing leg is lat ion w ill still 

be required, inc luding deta iled leg is latio n in speci fi c areas, such as a law pro hibitin g 

disc rim inat io n aga inst CWO in access ing basic services, inc lud ing hea lth care, educat ion, 

leisure and cultural ac tivities, and access to justice.267 

262 Ibid: according to the Maastricht Guidel ines on Violations of Economic, Social and Cultural Rights fa ilure to 
reform or repeal ex isting legislation that create barr ier for the enjoymen t of socio-economic rights amounts to 
violation through omi ss ion. Maast ri cht Gu idelines on Violations of Economic, Social and Cultural Rights. UN 
Doc. E/C. I 2/2000113. 2000, Human Ri ghts Quarterl y, vo l. 20 ( 1998). Guideline IS (b). pp. 69 1- 705. 
263 Stud ies shov'! that socio-econom ic ri ghts are neg lected and there is over-focus on using law in traditional 
areas that concern protecting ch il dren. including CWO. lI'om expl oi tation and abuse. Socio-economic ri ghts in 
regard to basic needs such as health. educat ion. food. secur ity and shelter conti nue to be perceived as 
discretionary and di sti nct admin istrat ive in itiatives that fa ll into the rea lm of socia l policy rather than 
enforceable law. UNICEF. ci ted above at nOle 101 , p. 5. 
2&! J. SIOlh-Nielsen. ' Domesticat ion of children 's ri ghts in nat ional legal systems in Afri can context: Progress 
and prospects' in J. Sloth-Nielsen (cd.), Chi ldren's Rights in Afi'ica: A Legal Perspecti ve (2008). p. 54; 
UN ICEF. cited above at note 143, p. 53; CRC General Comment No.5, para. 18 . 
26~ ACRWC, art ic le 1(1); UN handbook fo r parliam entarians, cited above at note 10, p. 54 ; CRC Comm inec, 
General Guidelines Regarding the Form and Content of Periodi c Report s, UN Doc. CRC/CIS8, 1996, para. 13. 
266 Thc e RC COlllmittee suggested that even where the e Re is a llegedl y 'self exeGutin g', national law I11Ust 
ensure justiciabi lity of the provis ions of the Convention. including socio-economi c right. before courts and 
na tional authorities. CRC General Comment No.5. paras. 6. 20 and 25. 
~67 UN handbook lor parl iamen tarians. cited above at nOle 10, p. 54 ; CRC General Commen t No.5. para. 20. 
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Domestic leg islations have to be insp ired by the genera l princ ip les of the CRPD that inc lude 

the princ iples of respect fo r the evo lving capacities of C WD'68 and the right o f CW D to 

preserve their identit ies269 Furthermo re, all leg is lations and secto ra l laws (on education, 

hea lth, and so on) sha ll be based on the four gene ra l princ iples of the C RC270 and ACR WC. 

Natio nal laws that inco rporate the C RPD and other instruments sha ll recognize soc io­

eco no mic rig hts o f C WD in an eq ua l manner w ith c iv il and polilica l rig hts'7I s ince the 

treaties recognized the inte rdependence and indivisib il ity o f a ll rights than tec hnical 

d istinctio ns belwee n the two catego ries of rights272 The leg is lat io ns sha ll a lso be caut ious 

abo ut language usecj to refe r to _ C WD/PWD since termino logy used'" mig ht affect the 

psyc ho logy of CWD and impacl o n the ir integration w ith the soc iety and the ir se lf estee m. 

The domest ic legis lations have to recognize heterogeneity of disa bilities as provided in the 

C RPD sO as to inc lude a ll C WD under the ir protection2 74 They must a lso be fo rmulated in 

way they g ive due rega rd to specia l protection needed by them. In this regard lhe Co mmittee 

on Eco nomic Soc ia l and Cultural Rights noted that: 

Children with disabi li ties·are especially vulnerable to exp loita tion. abuse and neglect and are. in 
accordance with art ic le 10 (3) of the Covenant (rei nforced by the corresponding provis ions of 
the Convention on the Rights of the Child), entitled to spec ial protection. '" 

Adoption of a co mprehe ns ive Children 'S Act that has a sepa rate sect io n on CW D and their 

pa rticular issues is a ~l e ffective way of inco rpo rat ing and harmon iz ing provisions re lated to 

the rig hts of CWD, inc luding the ir soc io-eco nomic rights, that exist in a fragmented manner 

in var io us inte rnat io nal treaties and natio na l laws into an a ll-enco mpass ing s ing le statute. '" 

268 The language on the evolving capacities ofCWD is derived from anicles 5 and 14 orthe eRe signall ing in 
the absence of such a principle, children \-vQu ld be excluded fI'om protection because they do not have legal 
capacity. and thus autonomy, until a certain age. 
~69 Sec CRPD. arl. 3. 
270 e Re General Commclll No. 5. para. 22. 
271 A. Lawson. Disability and Equality L~\v in Brita in: The Role or ReasonabJe Adjustment (2008») p. 28. 
272 R. Kayess and P. French, cited above' at note 206; UNICEF, cited above at note 143 , cited above at note 22, 
p_ 54 . 
. m Common terminologies thai have long been used to describe persons with disabi li ties such as 'hand icapped' 
and 'crippled' are now believed to be derogatory and degradin g and such terminologies have to be elim inated, 
2'/.1 CRPD, article I . 
275 CESCR General Comlllent No.5. para 32. 
276 The A fri can Chi ld Policy Forum , cited above at note 261. p. 15; in Tunisia, for example. there is a Child 
Protecti on Code that indudes provisions' on the rights of CWD, which provides thai in addition to the oth er 
recognized rights of children. children with physical or mental di sabili ties shall have the right to medical care 

43 



This has advantages in ava iling easy reference 10 laws re lating to the rights of C WO and for 

s imple o ngo ing inco rporation and harmo nization of developments re lated to the ir rights. 

T he involve ment of CWO, PWO and oros in the draft ing of nat io na l leg is lat io ns and 

polic ies is of paramo unt impoltance, just the way they were active ly engaged in drafting the 

CR PO.'77 T hey are be lieved to raise particular co nce rns of CWO in a stronger way than other 

drafters w ho may not have experiences re lating to disa bility. 

3.2.1.2 Adoption of a ppropriate policies and programmes 

It will not a lways be poss ible o r appropriate fo r the ma in leg is lature to set o ut in detai l the 

rules required to ensure eq ual enjoyment of spec ific rights by C WO. The State has to adopt 

po licy a nd regulatory initiat ives, to co mply with the many prov is io ns requiring "appropriate 

measures" in areas such as phys ica l access ib ilit y~ service de livery o r informatio n and 

co mmunicat ions techno log ies that assist daily lives of CWO. T he polic ies and programmes 

shall ta rget the who le terr itory of the State party, because it is observed that most ly reforms 

are implemented o nly in large urba n areas278 Yet, it might be appro priate to request the 

po lic ies and programmes be prese nted to the legis lature for informatio n andlo r approval.'79 

The CRPD Co mmittee reco mmended that such polic ies and programm es shall ensure the 

right of C WO to express the ir own view."o This re info rces one of the ge neral principles in 

the CRC and ACRWC, i.e. respect for the views of the child. 281 Acco rdingly, CWO shall be 

g iven the 0ppoltunity to participate in the fo rmulatio n and implementatio n of po lic ies and 

and treatment. and to sutlicient eaucation and habil itat ion to ensure their self:'su rficiency and I '~lcilitate their 
acti ve participation in society. See Commi ttee on the Rights of Persons with Disabilities, Initial report submitted 
by States Parties under art icle 35 oflhe Covenant: Tunisia, CRPO/CrrUN/ I, 14 July 20 10 [hereinafter e RrO, 
Tunisia. CRPD/CrrUNIl], para. 60. The e Re Committee has also recom mended States to consider adopting a 
comprehensive single lawaI' code fo r children. See' for example, CRC Comminee, Concluding Observations: 
Libya. UN Doc. CRC/C/ I SIAdd.209. 2000. para. 8 (a); Burkina Faso, UN Doc. CRC/C/ ISIAdd. 193, 2002. para. 
8 (b). 
277 See K. R. Rutherford , '-The transnat ional effort for disabi I ity rights: The marriage of disab i I ity ri ghts to human 
rights' in N. Shawki and M. Cox (eds.), Negot iating Sovereignty and Human Ri ghts: Actors and Issues in 
Contemporary Human Rights Politics (2009) about pal1ic ipatory role ofNGOs in the drafting urthe CRPD. 
m; Sloth-Nielsen, cited above at note 264) p. "69. 
279 UN handbook lor parliamentarians, c ited above at note 10, p. 55. 
280 Committee on the Rights of Persons with Disabil ities, Concluding observat ion of the Commiltee on the 
report submilled by Spain, CRPD/ESP/CO/ I 19- 23 September 201 I para 24(b). 
281 Com mittee on the Rights of the Child. General Com ment No. 12, CRC/CIGC/ 12, 20 July 2009[hereinafler 
CRe General COlllment No. 12], para 2; Quinn and Degener. cited above at note 40, pp. 193-194. See also 
section 2.4. 1.4' above. 
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program mes taking into account their respective maturity. T his would enab le to inc ulcate 

issues that affect the interest ofCWD fi'om the ir own perspect ive. 

3.2.1.3 Budgeting fo~' children with disabilities 

Children and the ir spec ific issues in the po li tica l age nda tend to be overlooked main ly in 

bud gets and public spending.'" T he UN General Assembly Spec ia l Sess io n on Children 

ca lled for establishment of natio nal goa ls for children incorporating targets for reducing 

d isparities, inc luding'those betwee n children w ith and w ithout disabilities. T his requires c lear 

budget a llocations that perm it these policies to be imp lemented effect ive ly and promote 

equity at a ll leve ls.'83 T herefore, budgetary leg is lation of a state party should mainstream 

CWO so as to enab le effective im p lementat ion of the ir rights.'"' The specific ment ion of them 

in the C RPD, CRC as we ll as the ACR WC can imply the need for tak ing such act ion. 

Dependi ng on avai lab le resou rces, this may be progressive a llocation, a gradually increasing 

budget shall reach the leve l r~q uired for fu ll implementat ion of the rig hts of CWO in the sho rt 

run .'85 This does not mean limitat ion of resources ca n serve as justification not to budget for 

im ple mentatio n of the rights of CWO at a g ive n budget year.'86 Progress ive a llocat ion is on ly 

to mean re lative a llocation of the availab le budget wh ile budgeting fo r vario us act iv it ies and 

that the amount increases as more reso urces are ava iled until an amo unt necessary for full 

implementation of the rights of CWO is a llocated. 

T he reference to ' maxi mu m avai lab le reso urces' c reate ob ligation of immediate effect to start 

taki ng measures that are w it hin the means of the State, and to progress ive ly advance to fu ll 

rea lizat io n of l' he rights when add it iona l reso urces beco me ava ilab le.'"' O n the other hand , as 

vulnerable gro ups, the needs of CWO mu st be g ive n prio rity during st ructural adjustment 

Z82 Mendez. cited above at note ]01 , p. 116. 
283 UNICEF. cited above at note 8, p. 34. 
2114 lhe allocation ol'resources and budgeting is essential not only to del iver services, but also for promulgation 
and implementation oflm.vs, polic ies and plans. Rishmawi, cited above at note 95, para. 65, p. 25 . 
285 The Aft'jean Child Policy Forum, cited-above at note 26 1. p. 6. 
286 Rishllluwj, cited above at note 95, para. 70, p. 27. 
287 Eide and Eide, cited above at note 64. para. 42, p. 15. States have speci fi c a nd cont inuing ob i igation to move 
as expeditiously and effectively as possible towards full real izati on or the r igh ts. including socio-economic 
ri ghts orCWD. 
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programs and spend ing cut s., ane( the State has to mll1tmtze the negati ve impacts of such 

measures o n their interests, pa l1icu larly the ir soc ia-econom ic rig hts. 28S 

Cons idering the obv io us pro blem that most government departments have no idea what 

proportion o f the ir budget is spend o n chi ldren or what impact their expenditure has on 

chi ldren, the CRC Co mmittee noted that : 

No state can te ll whether it is fulfilling chi ldren's economic, social and cultural rights ' to the 
maximulll extent of. avai lab le resources' .. . unless it can identi fy the proportion of nati onal 
and other budgets allocated to the soc ial sector and, wi thin that, to children, both directly and 

indirectly.. Budgetary decis ions shall be made with .. . that children, inc luding in particular 
marginalized and disadvantaged groups of children, are protected frolll the adverse effects of 
economic policies or finan cial dowl1turns. 289 [Emphas is added] 

T he fulfilm ent o f bas ic rig hts entails costs and, ch ildren 's rig hts and we lfa re, espec ially m 

Afri ca, is intrins ica lly linked to pub lic budgets. Yet many Afi' ican governments are not living 

up to their co mm itments.'9o Thus, this trend has to be improved and a system where e ffecti ve 

and effi c ient utilization o f the budget, that ma instreams C WD sha ll be established. 

One thing wo rth not illg is ce rtain aut ies of States with regard to socio-economic rig hts, such 

as non-d iscriminatio n of C WD, create duties o f immediate effect, i.e. they do not depend o n 

the a va ilabi li ty or scarcity of resources and hence not subject to progress ive rea lization 

realm.'" The duties may include tak ing appropriate leg is lative, jud ic ia l, admin istrat ive, 

fi nanc ial, educat io nal and soc ial measures.'9' According ly, any state action that d iscri m inates 

288 CRe Genera l Comment No.5. para. 52: UNICEF, cited above at note 143. p. 63; Rishmawi , cited above at 
nOle 95. para. 82. p. 31. 
2119 eRe General Comment No.5, para. 5 1. 
290 T he Afi'ican Child Policy Forum. The Afi' ican Report on Chi ld Wellbeing; Budget ing for Children (20 11). p. 
I. 
291 Ri shmawi, cited above at note 95, paras. 87-88, p. 33 -34. In addition lO obliga tions that arc immediate. 
jurisprudential deve lopment on soc ia -economi c rights re fl ects that progress ive realizati on itse lf docs not a1 1m\' 
fo r retrogressivcncss. stand-still , or indefi nite postponement ofimplcmcntation. 
~<)~ The CESCR Com mitlee noted Ihm resource scarcity does not relieve stales of minimum obligations in 
respect of implemcntat ioil of socio-economic r ights. Therefo re, it is apparent that notwi thstanding the relative 
wea lth ofa given state, all States have accepted the duty that under all circu mstances to observe mi nimum core 
ob ligations. In mall Y cases. minimum core ob ligations can be subject to compliance without the utilisation of 
major resource diversions. This im pl ies that essent ial ly cost-free measures can be undertaken by States resulting 
in the enjoyment of certain soc io-econom ic right s. This could easil y enable one to d ist inglJi sh between the 
State's inability a nd un will ingness to comply with its legal obligat ions. See CESCR General Comment No. 3. 
paras. 3. 4. 5 and 7; Maastricht Gu idelines on vio lations of Econom ic, Social and Cu ltura l Ri ghts 26 January 
1997. guidelines 9 and 10; V. Dankwa, C. Fl in ter man and S. Leckie. 'Commentary all tht:: Maastricht Guidelines 
on Vio lations of Economic. Social and Cultural Ri ghts guidelines'. I-Itlman Rights Quarterly. vo l. 20 ( 1998). pp. 
9- 10. 
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CWD o r de li berate exerc ise of barriers aga inst th eir enjoyment of soc io-eco nomic rights o r 

fa ilure to take act io ns to rea lize soc io-eco no mic rights of CWO wou ld result in vio latio n of 

the duties of immediate e ffect. 

3.2.2 Administrative measures 

The various treaties o n soc io-eco nomic rights of C WO established ' administrative measures ' 

as o ne of the ways through wh ich State P3lties realize the rights within the ir respect ive 

ju risd ict ions. The measures can be ca rried o ut in numero us for ms. 

3.2.2.1 Establishing focal points tasked with implementation of the rights of 

child ren with disabilities 

Imp lementing rights does not o nly require appropriate leg is lation and po licies; it also requ ires 

financial reso urces and institutions that have the capacity to both implement and mo nitor 

those laws and pol icies. In (act, ~rtic le 33 of the C RPO req uires States Parties to estab lish 

specific mec ha nis ms to strengthen implementation and monitoring of, inter alia, socio­

eco nomic right s of CWO at the nat io nallevel. 293 This requires setting up new in stitutions or 

department s w ithin the already ex ist ing inst itutio ns that are mandated to specifically deal 

with such issues co ncern ing CWO. 

The rights of CWO are often most effectively promoted whe n disa bility issues do not come 

under the res pons ibi I ity of a s ing Ie min istr/ 94 though a min istry that coord inates the 

act ivities of differe nt ministries is required . Ma instreaming of disability issues into ex isting 

programmes and throughout establ is hed sectors, such as hea lt h, ed ucat ion and soc ial we lfare 

min istries. m ight sti II invo Ive establ ish ing w ith in them focal po ints for d isab i I ity to ensure 

that CWO are inc lud ed in all programmes295 Without this, disabi lity issues in ge nera l and the 

issues of C WO in particular a re in-danger o f being submerged and overlooked. 

293 UN handhook for parl+amcntarians. cited above at note 10, p. 93. 
~<)4 tluman Ri ghts Council. 'Thematic study by the Oftice of the United Nations Hi gh COlllmissioner for 
Human Rights on the structure and role of nat ional mechanisms for the implementation and monitoring of 
the Convention on the Rights of Persons with Disabilities' , (2009) AlJ-IRC/ 13/29 p. 9 cited in E. Flynn, From 
Rhetoric lO Action: Implementing the UN Convention on the Rights of Persons with Disabilities (20 11 ), p. 68. 
295 UNICEF. cited above al nole 8, p. 32. 
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Focal points could be a sect ion or a person w ithin a min ist ry or c lu ster of ministries; it co uld 

be an inst itution, slich as a disabil ity co mm ission, or a palt icular ministry, such as a min istry 

fo r human rights or a ministry fo r PWO, o r a combinatio n o f the three.'96 Fo r example, a 

loca l point co uld be estab lished in a ministry of hea lth to oversee hea lth re lated iss ues of 

C WO, in a ministry o f educat io n to oversee education re lated issues o f CWO and the like. 

Eve n w ith in the focal poi nts that genera lly dea l w ith the rights of PWO, part icular emphasis 

has to be give n for CWO, like by ass igning a desk exc lus ive ly mandated to oversee 

imp lementatio n of the rights of C WO, including soc io-econo mic rig hts. 

3.2.2.2 Establishing independent national human rights institutions 

For e ffect ive implementatio n of treaty o bligations, establishing stro ng natio nal human r ights 

inst itutio ns (N H RI ) that are tasked w ith the fo 1I0w lip of the implementa tio n towa rds a goa l 

of ma instrea ming the pro mo tio n and protect ion of the rights of the child ,297 and spec ific 

departments wit hin these institutio ns that exclus ive ly dea l w it h the rights of CWO is 

inva lua ble. 298 A lbeit it remains u" clear w hat duties a give n State pa l1y w ill a llocate to the 

NHRI , they a re cruc ia l acto rs in do mestic im plementatio n o f the treaties.'99 

Irrespective of the degree o f co mm itment of nat io na l governme nts to ensuring the r ights of 

C WD, it is impOit ant-that nationa l deve lo pments a re pro moted and mon ito red thro ugh N I-lR ls 

slich as commiss ioners or a childre n's ombudsperson.300 Procedures must also be in place to 

assess human rig hts violatio ns and access remedy. 301 T hese institutions may be effect ive ly 

suppo rted by act ive invo lvement of o rganizations of PWD (OPOs). 

2% UN handbook for pari ia111en tar i~n s . cited above at note 10. p .. 92. 
2'17 Commiltee on the Rights of the Child, General Com ment No.2: The role of independc/ll nat ional human 
rights institu tions in the promot ion and protecti on of the rights or the child, CRC/GCI2002l2 , 15 November 
20021hcrcinafler eRe General Comment No.2], para 7. 
:198 See Paris Principles, General Assem bl y resol ution 48/134 of 20 December 1993 . Available al 

hltp:llwww2.ohchr.org/cnglishllaw/parisprinciplcs.hlrn (last accessed January 30 20 12). For detailed discussion 
on the role of national human rights institutions see S. Cardenas. ' Sovereignty transformed? The ro le of national 
Iwrnan rights institutions' in Shawk i and Cox. cited above at note 277; J.E, Lord 'NGO part icipation in human 
rights law and process: Latcst developments in the e(lorl 10 develop an intell1ational treaty on the rights of 
people with disabil it ies'. ILSA Journal of International and Comparative Law vol. 10(2003-2004). 
2<)'1 .I.E. Lord and M.I\. Stein. 'The domestic incorporation of human rights law and the UN Convention on the 
Rights of Persons with Disabilit ies '. Wash ington Law Review. vol. 83 (2008). p. 464. 
300 CRe General Commcnt No.2. para. 1. 
30 1 Id. paras. 13- 14. 
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Vet the effecti veness o f N HRI depe nds on the level of independence and pluralism they are 

guaranteed.JO
' Additiona lly, a c lear and broad mand ate they are ass ig ned with in re lat ion to 

pro motion and protection of human rights, the infrastructure, in particular adeq uate fund ing, 

they are provided w ith and the ir abi lity to provide remed ies in addit ion to investigat ion and 

monito ring of poss ible v io lat ions of rights define the extent to which they a re effic ient. 'OJ To 

assure this, they need to .app ly fo r accreditat io n with the Internat io na l Coo rdinating 

Committee of Nationa l Institutio ns fo r the Pro motion and Protection of Human Rig hts to be 

assessed for thei r co mpliance with the Paris Principles.'" 

T he s ituatio n of C WO is now be ing mon ito red through a variety of mec hanisms as can be 

observed from States- Parties reports on progress regarding the rights of C WO in reporting to 

the Committee on the Rights of the Child, and these issues are addressed in the co mments 

made by the Co mmittee o n those reports30
' Taking lessons /i·om the State reports and, 

co nclud ing observat io ns, recommendatio ns and com me nts of the CRC Committee, and other 

bod ies provides price less oppo rtun ity for other states to learn measures th ey need to take to 

ensure socio-eco nomic rights of C WO in acco rdance w ith the ir treaty obligatio ns. 

3.2.2.3 Administrative rePledies 

The right to an effecti ve remedy fo r v io lat io ns of rights is an indispensable too l tu t:nsun:: ·lhal 

CWO enjoy a li fe of d ig nity in an eq ua l basis with others. The issue of remedy, however, 

sho uld not a lways be limited to judicial remedy s ince ad ministrative remed ies ca n serve the 

same. if not betler, r~emedy by reduc ing var ious costs and litigation proced ures of j udic ia l 

o rgans when they are properly adminis tered. The ICESCR Committee noted that : 

The right to an effecti ve remedy need not be interpreted as always requiring a judicial remedy. 
Administrative remed ies wi ll , in many cases, be adequate and those livi ng within the 

jurisdiction of a State party have a legitimate expectation, based on the principl e of good fai th , 

that all ad ministrative authorities wi ll take account of the requirements of the Convention in 

}02 Paris Principles on national inSlttutions for the promotion and protection of human rights requires guarantees 
of independence and pluralism in composition ofNI-IRls and requires from government departmen ts an advisory 
role only. See Principle 4, Paris Principl es, General Assembly resolution 48/ 134 of 20 December 1993. 
303 Paris Principles. ibid. 
304 The International Coordinating Com mittee of National In sti tutions for the Promotion and Protection of 
Human Rights (ICC) is a representati ve body of national human rights inst itutions (i'om all parts of the globe. 
<http://\Vww.hrc.co.nziintemational-hul1lan-rights-new/national-human-rights-institutionslorgnisation-of-nhris> 
(Iasl accessed on October 15 20 12). 
305 UNICEF. cited above at note 143. p. 35. 
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their decis ion-mak ing. Any such admin istrative rem edies should be accessible, affordable, 

timely and effecti ve. J06 

There sho uld, however, be the right to judic ia l appeal fi'o m adm inistrative dec is ions in case 

where full effective remedy ca nnot be effected witho ut the invo lve ment o f the judic iary, or 

where judicial remedies a re inevitably required 307 Some issues, like those co ncerning non­

discr imination may need the invo lve ment <if judic iary as indispensa ble, in which case, they 

should be refer red to judicial procedures rather tha n being hand led by administrative bodies. 

3.2 .2.4 Adjusting accessibility of various services 

Accessib ility is an overarehing princ iple and a right in itse lf in the C RP03o
• It is a 

prereq uis ite to ensure the inc lus iveness of all human rights, which is the number one goal of 

the Co nvention. The issue of access ibility is directly re lated to reaso nab le acco mmodation, 

and lim itatio n in access ibility a mounts to d iscrim ina tio n, hence vio lation of rights.
309 

Its 

direct lin kage to the provis ions of d iscrimination, w hich are viewed as c iv il and po litical 

rights, makes it an o bligatio n of immed iate effect tho ug h, pract ically speaking, some aspects 

of it w ill o nly be rea lized progress ively. T he CRC Co mmittee addressed the issue o f 

access ibi lity from the pe rspect ive of C WO as: 

The phys ica l inaccessibility to public transportation ami other fac il ities including governmental 

bu il dings, shopping areas, recreational facil ities among others, is a major factor in the 

marg ina liza tion and exclusion of CWD as well as marked ly compromis ing the ir access to 

services, including health and education. And a lthough this provis ion is mostly realized 111 

developed countries , it remai ns largely un-addressed in the developing world. J'O 

The Co mmittee, thus, urged a ll States Parties to set o ut appropriate policies and procedures 

that make public transpoltatio n safe, easily accessib le and free of charge, whenever poss ible, 

tak ing into accou nt the financia l reso urces o f the parents or others caring for the ch ild w ith 

disability JII S imila r measures sha ll a lso be taken with regard to educatio n, hea lth and other 

J06 CESCR General Comment No. 9, para. 9 . 
. 107 Office of the United Nations High Comm iss ioner for Human Rights And Reports of the Office of the 
High Comm issioncr and the Secretary-General , 'Thematic Study: Enhancing Awareness and Understanding 
or the Convent ion on the Rights of Persons with Disabilities' , A/HRC/ IO/48 , 101h Scss., Jan. 26, 200957; 
see also CESCR General Comment No.9. para. 9. 
308 See CRPD. article 3(1) and arti cle 9. 
309 Schu lze. cited above at note 18 1. p. 76. 
310 e RC Genera l Commcnt No.9. para. 39. 
'11 Ibid. 
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soc ial services. Public buildings ' shou ld also comply w ith internatio nal specificatio n fo r 

access o f C WO.'" African states, in particular, need to give due emphasis on this area as most 

o f them have not addressed it yet. '" 

Adjust ments mu st a ilJl at integrating C WO with the soc iety.3l4 Emphas is of Artic le 23 of the 

CRC o n welfare rather than rights is open to be used by those who wish to promote 

segregatio n o ver inc lusio n]15 State Part ies, hence, shall ensure that CWO are included in the 

co mmunity and not inst itutionalized unless the best interest of the child req uires so, which 

can mean at o ne stage special protect ion and at another respect for the child 's auto no my and 

integratio n.3l6 The CRC Co mm ittee noted that: 

Early childhood is the peri od during which disabi lities are usually identified and the impact on 
children' s we ll-being and development recognized. Young children shou ld never be 
institutiona lized solely on the grounds of disability. It is a priority to ensure thai they have 
equal opportunities to participate fully in educati on and community life, includ ing by the 

remova l of barriers that impede the rea lization of their rights. Young disabled children are 

entit led to appropriate specialist ass istance, inc luding support for their parents (or other 

caregivers) ... and be treated with dignity.3 17 

Rule 5 of the Standard Rules o n Access ib iliti '8 requires of states introduction o f 

programm es of action to make the phys ica l environme nt access ible and undertaking measures 

to prov ide access to information and communication. This measure enco mpasses a range o f 

areas that C WO shall be ab le to access to enjoy the ir rights, inc luding socio-eco nomic right s. 

m Ibid. 
jl3 Most An'iean states, including Ethiopia, are dcve,loping states and they need to work more to rea lize socia­
I.!conomi c rights ofCWD. CRe General Comm ent No.9, para. 39. 
m CRC. arli cie 23( 1). 
) I ~ Jones and Marks. cited above at note 90, p. 184. Though the CRC emphasised on welfare or CWD, th ey 
should get the \velfare wlrile they arc still included in the comm unity. not in a segregated manner. The reason for 
emphasis on welfare could be that non-discrimination principle is not enough in itself to provide for equality of 
CWO and anti -discrimination measures have done litlle to alleviate structural disadvantage. See M . Thorn ton, 
The Liberal Promi se ( 1990), cited in Jones and Marks, cited above at note 90, p. 184. Note that 811 . 23 ( I ) of the 
CRC is clear on the need LO inclusion. 
) 16 M. Corker and J.M. Davis, 'Disabled children: (Still ) invisible under the law' in J. Cooper (ed.), Law. Rights 
and Disabilitv (2000), p. 22 1. 
31 7 Comm ittee on the Rights of the Child, General Comment No.7: implemen ting rights in earl y chi ldhood. 
CRCIC/GCI7IRev. l, 20 September 2006[hereinafler CRC General Comment No. 71. Para . 36. 
318 For detailed discussion on the Standard Rules on the Equalization of Opportuni ti es for Persons with 
Di sabilities and the status of the instrument. see section 2.3 above. 
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3.2.3 Judicial pmtcetioll ofsocio-ceollomic rights ofchildrcn with disabilities 

One of the measures States need to undertake to effect ively realize the rights of CWD is 

through avai ling effective judic ia l protection and remedies for vio lation o f rights enunciated 

in various Conve ntioils, in nationa l laws and/or other relevant leg islat ions. )19 

To th is end, the jud ic ial system must first be access ible for CWD and their represe ntat ives."o 

Art ic le 12 of the CRC recognizes that the judicial process has to include CWD as active 

partic ipant in the who le procedure. As children, the State needs to ensure the avai lability o f 

effective and ch ild friendly procedures.321 It is important that they utilize free legal a id in al l 

type ofcases, c ivi l or criminal, because usua lly they cannot afford service ofa lawyer due to 

poverty,32' which is linked wjt h disabili ty in a vicious cyc le. J2J 

Challenges might be posed regarding justiciab ility o f socio-econo mic rights324 as many 

human rights instruments put the qua lificat ion that they shall be implemented ' progress ive ly', 

' to the maximum extent of available reso urces' and the Iike.325 Vet treaties like the CRC, 

319 Across ma ny nations, the aspect of children's access to justi ce and implementing agencies, including the 
courts. through the development of lega l assistance programmes. accessible complaints mechanisms and child· 
li'iendly courl procedures has not received adequate attention. UNICEF. cited above at note 101. p. 29; 
Ri shmawi. c it ed above at note 95. paras. 125 and 127, pp. 49 and 50. 
320 CRPD. art icle 13. 
121 e Re Genera l Comment No.5. para. 24. 
322 S. Ortoleva. ' Inaccess ible j us ti ce: i-Iuman rights, persons with disabilities and the legal system ', ILSA 
Journa l of In ternational and Comparati ve Lmv vol. 17(20 11 ), pp. 300-30 I; L. Clements and J. Read, Disabled 
People and European Human Rights: A Review of the Implications of the 1998 Human Rights Act for Disabled 
Children and Adu tts in the UK (2003), p. 32. 
323 In Purohit and Moore v The GamMa the A fi'ican Commission on j' lum an and Peoples' Righ ts found the 
Government of The Gambia in violation of articles 2 and 3 of the ACHPR. which are on the standards of non­
di scrimination and equal protection of the law, s ince the Government limi ted lega l aid to persons charged \vith 
Capita l O ffences and failed to provide lega l a id for persons fi'olll poor background such as mentall y ill. Sec 
Plirohit and /vloore v The Gambia, Communication No. 24 112001 (2003), paras. 35, 37, 38, 52. 85 . 
.124 There has been a continued deba te among scholars regarding justiciability o r socia-economi c rights over 
years. T his paper wi ll not join that debate. For further reading on the issue see C. Court is, 'Standards to make 
ESC ri ghts justiciable: A-S ummary ExpI0ration'. Erasmus Law Review. vol. 2 (2009); c. COllrtis, 'The Right 
to Food as Justi c iable Ri ght: Cha ll enges and Strategies', Max Planck Yearbook of United Nations Law vol. II 
(2007): K. Henrard, ' Introduct ion: The Justiciability of ESC Ri gh ts and the Interdependence of all Fundamenta l 
Ri ghts', Erasmus Law Review. vol. 2 (2009); P. Hunt , Reclaiming social rights: In ternational and Comparati ve 
Perspectives ( 1996); S. Leckie, . Another Step towards Indi visibi lity: IderHi fying the Key Features o f' Viola tions 
of Economic. Social and Cultural Ri ghts', Human Righ ts Quarterl y. vol. 20 ( 1998); A. Bide and A. Rosas, 
' Economic, social and cultura l rights: a universal challenge' in A. Eide ct a l. (eds.). Econom ic, Socia l and 
Cultura l Ri ghts: A Textbook (2 nd ed. 2000); A. Eide ' Economic. Social and Cultural Ri ghts as \·Iuman Ri ghts ' 
avai lable at <ttp ://\vww. wcl.amcr ican.edulh umrighlfhracadem y/documen tslEideClass I 
Econorn icandsocialright sashurnanri ghts~Asbj orn Bide. pdflrd=> 1 ( last accessed on 16 November 20 1 I ), 
J2~ The ICESC R Comm inee has warned about potenti al mi sinterpretat ion of'the ' progressive rea li zation ' 
form ulat ion. It nOted such fo rm ulation is a necessary nex ibility device. renecti ng the realities orlhe real world 
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whic h put same k ind of qualificatio ns, co ntain provIs io ns that a re not strictly de lineated as 

c ivil and politica l rights on the one ha nd and econom ic, socia l and cu ltural rights on the other. 

It is c lear that a lmost a ll a rtic les inc lude e lements which amount to c ivil o r po lit ica l rights326 

In fact, the e RC Co mmittee underlined that soc io-economic rights must be justic iab le and to 

enab le remed ies for non-co mpliance w ith such rights to be effective, domestic laws mu st set 

out ent it lements in suffic ient deta il. 327 T he Afr ican human rights system nl rthe r estab lished 

just ic iab le soc io-eeo no m ic rig hts w ith in the A fri can states.328 

Effective pro tectio n of righls requires stro ng judicial activ ism as it IS quite necessary 111 

lay in g firlll bases for the implementat ion of soc io-eco nomic rights by various stakeho lde rs.'" 

or co urse. such activism is o nly poss ible w he re j ud ic ia l protection of the rig hts is prov ided 

and the dilTiculties involved for any country in ensuring full rea lization or socio-economic rights and shall be 
read in light of the raison d'elre or the Covenant , which is to estab li sh clear obligations for States Pm1ics in 
respect or the fu ll real ization or the rights. It th us, im poses an obligation to move as expedi tiously and 
ctfecti vely as possible towards thaI goal: see CESCR General Comment No.3, para. II. 
326 Ri shmawi, cited above at note 95, paras. 40-43, pp. 16- 17; UNICEF. cited above at note 143, pp. 47 and 54. 
) 27 CRe General Comment No.5, paras. 6. 24 and 25. 
J2S The ACHPR brough t a new, and often seems to be difficult, normative fi'am ework in the enforcement of 
ESCRs providing them without 'claw back clauses' and obligations not subject to ' progressive realization ' 
requi rement. whidl obliges State Parties to assume obligations of immediate effect: See S. Ibe. ' Beyond 
j usti ciabi lity: Rea lising the promise of soc io-economic rights in N igeri a ', African Human Rights Law Journal, 
vol. 7 (2007). p. 229. J\CHPR. art. 45: the Afi'i can Charter specifically provides for justi ciabi li ty of ESCRs 
before the Ali'iean Commiss ion on Human and Peoples' Ri ght s: in SERAC & Anorher v. Nigeria the A fi' jcan 
Coml1liss ion found Niger ia in violation of several soc ia-economic ri ghts and reoJfirmed indivisibility and 
interdependence ofhul11an rights. III this case the Commiss ion held that: 

' . . . all right s - both ci vil and political rights and social and economic rights - generale at least lour 
levels 01" duti es lor a State . .. . namely the duty to respect. protect. promote. and fulfil these right s. These 
obl igations universal ly apply to all rights and entail a combination of nega tive and posi tive duties . As a 
human rights instrument, the AIl' ican Charter is not alien to these concepts. ' 

see Social and Economic Righrs .Action Centre (SERAC) & Anorher v Nigeria (200 I), A n'ican Human Rights 
Law Revie\-v, (ACI-IPR 200 1), p. 60. In Purohit and Moore v The Gambia the Afri can Commission found the 
government of The Gambia in violation of art ide 16 of the ACHP R. which is on the ri ght to health , see Purohit 
and Moore v The Gambta, Communication No. 24 1/2001 (2003), para. 85. The ACRWC has also conta ined 
soc ia-economic ri ghts provisions that are put in equal footi ng wi th civi l and political ri ghts that arcjusliciablc. 
329 In this regard it is possible to evaluate the j urisprudence of the Indian Supreme Court where it applied the 
integration approach of civ il and political ri ghts with economic, socia l and cultural rights and treated soc io­
economic right s asjusti ciable rights. For example. in Paschim Banga Kher Majoor Samity and others v. Stale of 
West Bengal and another, the Indian Supreme Court ru ling on the basis of the constitutional ri gh t to li fe, 
decided that it encom passes access to pr imary hea lth care, at least in cases of emergency. Si m i larly. the court in 
numerous cases interpreted the ESCRs, such as right to education and ri ght to food , as stemming from the 
fu ndamental right to life as provided under article 2 1 of the Indian Constitution. See Supreme Coun of India. 
Paschim Banga Khet Majoor Sall1ity and others v. Stare of West Bengal and anorher ( 1996) 4 see 37, A IR 
1996 Supreme Court 2426, June 5, 1996; Supreme COUl1 of India, Unni Krishnan JP v Slate ofAndl1ra Pradesh. 
I SCC ( 1993). 645; Supreme Court of India Peoples Vnion/or Civil Uberties (PUCL) v Union of India alld 
Others. Wi> (Ci vil) No 1961200 1 c ited in I be. cited above at note 328, p. 234. Sim ilarly. lhe South Ali·jean 
Constitut ional Court applied the test of reasonableness 10 lind the Government of South AII'ican in violation of 
the right to housing, hence making it a justi ciable right. See Constitutional Court of South Afi"i ca. The 
Gover/ullenr oflhe Republic o/Soutll A/Nca and others v. Irene GrootbooJ/l and orhers. 200 1 ( I) SA 46 (CC). 
OClober 4. 2000. 
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by leg is lat io n. Such leg is lation, however, shou ld not only provide CWO with judicial 

remedies as far as poss ible and appropriate, but a lso provide for soc ial-policy program mes 

which enable CWO to live an integrated, se lf-determined and independent life330 

lud ic ia l protectio n of the rights of C WO co uld not be rea lized if those who are wo rking in the 

fie ld of adm inistration of just ice, inc luding judges and lawye rs, and other sta ffs do not have 

the knowhow to handle C WO and the ir iss ues])] This ob liges states to prov id e them 

appro priate trainin gs on how to approach and dea l with protection of the rights of C WO. 

3.2.4 Monitoring the treaties and nature and scope of problems within the state 

A ll lega lly- bind ing internatipna l human rights treat.ies have a monitoring co mpo nent , the 

proced ures of which promote co nstructive dia logue with States to ensu re that the treaties' 

provis io ns are imp lemented effectively. T he CRPD prov ides fo r monitoring at bot h nationa l 

and inte rnationa l leve ls33
' 

At national leve l the -State party has to strengthen focal po ints that handle matters re lating to 

PW D and desks that assume matters of C WO. In this regard it is reco mmended that 

everyth ing poss ible be done to facilitate establishment of national coo rdinating co mmittees, 

o r s imilar bodies, to serve as a natio nal focal po int o n disab ility matters in all ministries and 

at di ffe rent administrative leve ls to ensure inter-secto ral coordinationJ3) In do ing so, 

Govern ments sho uld take acco unt of the 1990 Guid e lines for the Establishment and 

Deve lo pment of Nat io nal Coo rdinat ing Co mm ittees on Disability or S imilar Bodies.'34 

Orga nizatio ns of disab led perso ns (DPOs) sho uld a lways be fully represe nted o n an equa l 

basis335 and ra ise the vo ice and interests of C WO in additio n to the ir ge nera l co ntributions. 

Strengthening independent N HRI , further pro motes the monitoring activities. Moreover, 

]30 CESCR General COlllment No.5, para 16. 
33 1 CRPD, art. \ 3(2); de Alwis. c ited above a1 note 26, p. 3 10. Includ ing a course on the rights of person with 
d isabilities in law school curricu lum is a lso a good tool to have lawyers (hat have comprehensi ve experti se on 
thi s area. 
332 CRPD. arts. 33-37; see a lso eRe. arts. 43-45 for im plementat ions mechanisms and procedures at 
international leveL 
))) CESCR Genera l Com ment No.5. para 14; UNICEF, c ited above at note 143, p. 33. 
lJ4 CESCR General Comment No.5 , para 14. 
'" CRPD. articl e 33(3). 
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parliament, NGOs and c ivil soc iety o rganizatio ns (CSOs) sha ll a lso be in vo lved in 

1110 11 itor ing imp lementation. JJ6 

Natio na l Laws that require govern ment departments and eve n pri vate o rganizat io ns to repo rt 

annually o n the steps they have taken to pro mote the rights o f CWD might be des igned.337 

Reporting requirements might cover a range of issues, inc lud ing: the steps taken to ensure 

that the rights ofC WD are be ing guaranteed in practice; success in ra is ing the percentage o r 

cwo in inclusive educat ion; or Sliccess in improving variolls socia l services to CWO "vho 

might have spec ia l needs. Parliam ents play majo r ro le in mo nitoring by evaluating repo rts on 

implementation measures and consideration of reco lTI mendations oftreaty bodies.J38 

Gathering data and statistics to ensure an accurate assessment of the conditio ns o f CW D and 

des ign effective implementation mechanisms is of paramo unt impo rtance.339 Acco rding ly, 

d isaggregated nat ionw ide statistica l data on C WD sho uld be co llected . To ensure 

co nfidentia lity and dependability of information co llected the process of gathering and 

ma inta in ing the info rmat ion need to comply with lega lly established safeguards and 

internatio na lly acce pted norms. In such a process, there is a need to co nsider the UN 

Funda menta l Pr inc iples of Offic ia l Statistics"', the Standard Rules and the reco mmendatio ns 

of the CRC Co mmittee's day of ge neral discuss ion o n C WD held o n 6 October 1997 ." " The 

data, then, has to be made access ible to CWD and others.'" 

Mo nito ring also im plies the f' ight ,of individua ls to compla in and seek a remedy. Mo nito ring 

mec hanisms foster accountability and, over the long term, strengthen the capac ity of States 

.136 Rishrnawi. cited abov~ at nOle 95. para, 123, p. 48. 
H7 UN handbook for parl iamentarians. cited above at note 10, p. 68. 
338 For exam ple. in SOllth Afi'ica, all nationa l repOlts to in ternational monitoring bod ies have to be debated in 
parliament. and parliament must ensure that the reports contain a wide variety of views, including those of civil 
society. Parliament th us holds debates and public hearings, calls in ministers and requests documen ts and reports 
fi'olll a wide range of departmen ts and citi zens' groups. In South A frica. members or parliament are included in 
the national delegations that part icipate in the proceedings for treaty bod ies. thus. ensuring that they have a good 
understanding of the subseq uent recommendations. Parl iamelll also plays a leading role in making sure that 
those recollllllendations are put into effect at the national level. See liller-Parl iamentary Union. Parl iament and 
Democrac" in the Twenty-first Century: A Guide to Good Practice (2006). 
1J9 The CRPO put a clear obligation on States Parties to collect stati stics and data on CWO. CRrO. art. 31. 
340 The United Nations Statistical Commission. Special Session of 11 -15 Apri l 1994 accessible at 
<h tlp:llullstals. un . orglunsd/methodslstatorglF P-Engl i sh.h tm>. 
34 1 Committee 011 the Rights .of th.e Child. Forty-th ird . session. Concl uding observa tions: Ethiopia. 
CRCIC/ ETI-I/CO/3. t November 2006. para. 63. 
34! CRIJl). arl. 31. 
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Parties to fu lfi l the ir co mniitmel1ts and obligations."3 Therefore, co ntinuo us and strong 

monitoring mechanis m that covers the w ide range o f issues o fPWD, g iv ing due emphas is o n 

socio-econo m ic rights of C WO is one o f the main fo rms o f realizing their rig hts. 

Implementatio n of tr!,aty obl igat ion s primarily res ides o n State Parties, as it must be, g ive n 

g lobal soc iety in w hic h effective power res id es in so vere ign states. However, it is not, and 

sho uld not be, le lt exc lus ive ly to natio nal po litica l systems.'44 T his is due to the fact, as noted 

by Da vid A. Ba lton, that: 

A sober assessment of the human rights situation throughout the world would revea l the ritual 
fa ilure of States Parties to compl y with standards establ ished in instruments such as the 
Con vention on the Rights of the Child. '" 

In respo nse to this, the C RPD as we ll as other instrume nts prov ide for mo nito ring at the 

internat iona l leve l, through Co mm ittees that review repOfts submitted by State P3It ies 

periodica lly. O n the bas is of these repOfts, the Co mm ittees work w ith the States Parties 

concerned and make co nclud ing observations and reco mmendations to the States Parties."" 

States Parties s hall prov ide deta iled .and comprehens ive reports to the Co mmittees, inc luding 

exp lic it paragraphs o n soc io-eco no mic rights of C WO. For these monito ring systems to be 

effect ive the repolts should be ti me ly and of good qua lity, i.e. they sho uld not be inco mp lete 

and superficia l so as to enable the Comm ittees get the amount and kind of in for mation to 

fulfil their mo nito ring task.'" States s ha ll also engage with the Co mmittees in a coo perative 

and co nstructive dia logue so as to so rt o ut strengths and wea knesses w ith in the state, which 

will prov ide in ca lculab le lesso n fo r future protect io n and promotio n of the rights ofCWD. 

Assess ing the reports o f other Staie Part ies and conc luding o bservatio n and reco mmendations 

thereof is of pa ramo unt so urce o f experience gaining. Regular part ic ipatio n in the Co nference 

_14} UN handbook for pari iamentarians. cited above at note 10, p. 25. 
]44 Mo\Vcr. cited above at note 104, p. 61 . 
.l4S D.A. Balton, 'The Conventi on on the Rights of the Child: Prospects for intern at ional Enforcement.' I-Iuman 
Rights OuanerJ y vol. 12 No. t ( 1990), p. 129. 
''6 See CRPD, arts. 34-37; CRC, arts. 44 and 45 (d); ACRWC, arts. 42-45; ICESCR, ECOSOC Resolut ion 
1985/ 17 of28 May 1985. 
341 Verheydc and Goedertier, cited above at notc 101, para, 16, p. 16. 
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, 

orState Parties, which co ns iders the implementation of the C RPD,348 is a lso a vital mea ns of 

experience sharing for identification of best ways of realization ofthe rights of C WO. 

International mo nitor ing co uld also be carried out through individual complaints mechanis m 

as provided by vario us treaties or optional protocols to the treaties.'" For example, Optional 

Protoco l to the CRPD, if ratified by a State, enables the CRPD Co mmittee to undertake two 

additional forms of monitoring: an individual communications procedure, through which the 

Co mmittee rece ives communicat ions (comp laints) from an indi vidua l claiming that the State 

violated his/her rights under the CRPD; and an inquiry procedure, thro ugh which the 

Committee investigates gross or systematic violations of the CRPD and, with the agreement 

of the State party co ncerned, undertakes field miss ions to deepen the inquiry. 'so According ly, 

states need to show their commitment to implement socio-eco nomic rights of CWO by 

ratifying the optional protocols and putting into effect the recommendations of treaty bodies. 

3.2.5 Awareness Raising 

Article 8 of the CRPD stresses the need to undertake awareness rais ing measures throughout 

the society to eli minate stereotypes, prejudices and harmful practices re lating to CWO. This 

measure is of particu_lar importance in the case of Afi'ica as CWO in most African societies 

have been vulnerable to superstitious beliefs and discr iminatory practices. The UN Spec ial 

RapP0l1eur on Disability has been a critical advocate in favour of the rights of PWD, and has 

asserted that chang ing att itudes towards disability require ridding soc iety of prej udice and 

discrimination and breaking down wa lls of superstitio n and ignorance. The media are one of 

the most powerful tools to effect this change and have been successfu l in chang ing public 

attitudes in many countries and regions.351 Public med ia has to engage in this task actively 

and private media too should be enco uraged to play its part. School clubs are another means 

through which awareness rais ing 'can be carried out. Therefore, school management has to 

348 CRPD. article 40. 
, 49 The e RrD, CRC, and [CESCR all have optional protocols that established individual complaint procedures 
for alleged violati ons of righ ts. Under the ACHPR and ACRWC, indi vidual s can bring complaints without a 
need to additional prolocols once the State in question has ratified the instruments. 
350 See Optional Protocol to the Convent ion on the Rights of Persons with Di sabiliti es. adopted in 13 December 
2006 (<<Hered inlo force 3 May, 2008). 
351 UNICEF, cited above at note 143, p. 34. 
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enco urage the ir activity re lat ing to this.'" Furthermore, curriculum deve lopment has to 

include disabi li ty issues so as to eas ily reach a ll students in formal and continuo us manner. 

The Co mm inee on Eco no mic Social and Cultural Rights o bserved that : 

In order to facilitate the, equaJ participation of [CWO] , Governm ents should inform and 
educate the general public abollt disabilit y. In particular, measures must be taken to dispel 

prejudices or superstitious beliefs against [CWO], for example those that view epilepsy as a 
form of spirit possession or a CWD as a form of punishment visited upon the fa mily. 3S3 
[emphasis added] 

S imilar ly, the general public should be educated to accept that CWO have as much rig ht as 

any other child to make lise of vario lls services slich as education, hea lth care, recreation 

centres and cultural venues, etc. 

Just as rais ing awareness among the general public is impo rtant, so too is promoting the 

awareness of disability issues among profess ionals, including the judiciary, ed ucatio nalists, 

hea lth professio nals and social workers at all le ve ls of senio rity. T his is most effect ively 

carried our by PWO and thei r fa milies. Initiatives of this kind he lp to ensure that CWO are 

treated with eq uity, co ns ide ring the d isa blin g s ituatio ns they face, in all aspects o f c ivil 

society.'54 Parliaments also have spec ial role in raising awareness, in the wider community, 

o rthe need for specialmcasllres to CWD and the ir benefit to sudety as a who le.355 

C WO shall a lso be empowered and educated about their rig hts so as to enable them ad vocate 

about and c laim the ir rig hts in case they are den ied o r interfe red w ith . In this regard, 

establishing children 's parliament and ensuring effective partic ipatio n o f C WO in it is one 

way o f rais ing their awareness as to the ir rights. 356 

l~2 As a matter of fact. school management as we ll as all tcachers nced to be trained on disabilities issues for 
them themselves get awareness on the matter. 
m CESCR General Commcnt No.5. para 38. 
B4 UN ICEF, cited above at note 143. p. 34. 
H~ UN handbook for parliallientarians, cited above at note 10. p. 68. 
356 Chi ld parliament members could be given trainings on issues of CWD and subsequen tl y they can be able to 
reach oth er children they represent in different communities and pass the awareness they get. 
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3.2.6 Engaging children (and pCI'sons) with disabilities in val'ious processes 

Engag ing C WO, PWO and OPOs in various measures des igned to implement the ir rights is 

manifestation o f recognit ion o f the ir inherent dignity and effect ive mechanism of achiev ing 

the purposes of the CRP0357 and o ther instruments. The ' nothing about us witho ut us' mantra 

of OPOs, which was the bas is fo r invo lvement of PWO in the draft ing and negotiation of the 

C RPO,"" has to a lways be co ns idered in a ll process that affect the ir rights. The inte rnational 

co mmunit y has co ns iste 'ltly . acknowledged that po licy- mak ing and programme 

implementat io n in th is area sho uld be undertaken o n the bas is of c lose co nsul tation with, and 

involve ment of, representative gro ups of pe rsons concerned .'59 This has to be do ne ITom the 

stalt to avo id making, mostly costly, changes of p lans afterwa rds360 PWO are in a better 

positio n to ra ise the concerns of C WO than non-disab led co unterparts. Fo r this reaso n the ir 

partic ipat io n in dec isio n making processes that aflect the rights of C WO has to be 

guaranteed. Fo r example, parliamentarians with d isabi lities may pos itively affect leg is lations 

co ncerned with issues o f CWO by putt ing ins ights ITo m their own personal exper iences. 

Partic ipat ion of (adult) PWO by itse lf is not eno ugh. It has to be acco mpanied by direct 

participat io n of C WO themse lves. Art icle 7 o f the ACR WC is intended to affo rd African 

chi ldren additio nal protect io n co ns idering their vulnerab ility in vo icing the ir views)61 even if 

it is mode lled afte r the C Re. 'In this regard the CRC Co mmittee noted that : 

More often than not, adults with and without disabilities make policies and decis ions re lated to 

CWD while the ch ildren themse lves are left out of the process. It is essential that CWD are 
heard in a ll procedures affect ing them and that thei r views be respected in accordance with their 

evo lving capaci!ies. This should include thei r representation in va rious bodies such as 

m CRPD. arli clc 4(3). 
358 Kanter. cited above at note 260. p. J08: for years, the di sabi lity rights movement had repealed the "nothing 
about us without us' mantra. Consequently, the Ad Hoc Comm illcc established by the UN General Assembly lO 
consider proposals fo r a comprehensive convention on the righ ts or persons with disabil ities responded by 
develop ing procedures that. for the first time in the UN's history, ensured an open process and parti cipation or 
civ il society. M. Rasm ll ssen and O. Lewis, ' Introductory note to.the .Uni ted Nations Convention on the Ri ghts or 
Persons with Disabili ties', International Legal Mater ials, Vol. 46, No.3 (2007), p. 44 1. 
J.~'l CESCR General Comment No.5, para 14: CRPD. art. 33(3). 
160 Sch ul ze. cited above at note 181, p. 59. 
161 L. Ehlers and C. Frank. ·Ch ild participation in .I. Sloth·Nieisen (cd.), Chi ldrcn ·s Ri ghts in Ali· icc\: A Legal 
Perspcclive (2008). p. 11 3. 
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parliament, cominittees and other forum s where they may voice views and participate 111 

making the decisions thaI affect them as children in general and as CWD specifically.362 

Engag ing C WO in vario us processes ensures that the policies are targeted to their needs and 

des ires, and it ens ures the ir in c lus io n in soc iety. To fac il itate the ir paltic ipat io n, they shou ld 

be equipped with whatever mode of co mmunication they may need. Furthe rmo re, States 

Part ies sho uld support the deve lopment o f training fo r famili es and profess io na ls o n 

promot ing and res pecting the evo lving capacities of children to take inc reas ing 

respo ns ibilities fo r dec is ion- li1aking in their own li ves. 36J 

The State Party must, the refo re, put in p lace mechanisms that re in force the princ iple o f 

respect fo r the views of the chi ld as prov ided in the CRC, '''' This princip le mu st be respected 

in matters affecting ind iv idual C WD or as a gro up and matte rs of concern to children 

II f I . . 365 genera y as a part 0 t 1e commullity o r society. 

3.2.7 Seeking internationa l cooperation and assistance 

O ne o f the main measures th ro ugh which states rea lize soc io-economic rig hts of C WO is by 

recogn iz ing the importance of international cooperatio n and ass istance as prov ided in art ic le 

32 o r the CRPO .. '66 Internationa l coo peratio n is particularly im portant measure in enabling 

deve lop ing co untries to fu lfil the ir treaty obligat io ns]67 s ince 80% of PWO I ive in these low 

inco me cou ntries and only 4% are estimated to benefit rrom internatio nal cooperatio n 

programmes]68 Conseq uently, ' vo luntary contribut io ns fro m Governments, increased 

reg io nal and bilatera l assistance as we ll as co ntributions from private so urces sho uld be 

encouraged" 69 and States should ac tive ly pursue them. 

J62 CRC General COlllment No.9, para 32. 
36J Ibid. 
16~ For more on the principle of respect for the views: of the child. see section 2.4. 1.4 above. 
3()~ UN ICEF, ' Law reform and implementation of the Convent ion on the Rights of the Child ' . Innocenti 
Research Centre. (2007), p. 27. 
366 CRC. arl s. 4. 17 (b) , 23 (4), 24 (4). 28 (3); ICESCR, art. II , ACHPR. preamble; see also Rish mawi . ci led 
above al note 95. para. 60. p. 23. 
367 CRC. preamble; CESCR General COI1Jment No.5, para 13. 
368 Schulze. cited above at note 181 , p. 173. 
369 CRe General Comment No.9. para. 22: Realization of internat ional cooperation has been achieved main ly 
through the elaborat ion of agreements, variolls forms of projects or programmes, incl uding technical assistance 
from UN agencies. bodies and organs and bi lateral and multilateral treaties of aid and loans. See Rishmawi. 
cited above at note 95. para. 94. p. 36. 
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As repeated ly reco mmended by the C RPO Co mmittee, States Parties sha ll avail themse lves 

o f ·technica l cooperation fro m the member o rgani zations of the Inle r-Agency Support Group 

( IASG) fo r the [C RPOl for the purpose of o btaining g uidance and ass istance on 

implement ing the CRPO and co nc ludi ng observations o f the Comm itt ee on States repolt s'. '" 

T he C RC CO lilmittee noted . that when States ratify, the C RC ' they take upon themse lves 

o bligations not o nly to implement it w ithin the ir jurisdictio n, but a lso to contr ibute, through 

internat ional co-operation, to global implementation. ))11 T herefore, international cooperation 

fo r development and, thus, for the rea lizat ion of soc io-eco nomic rights o f CWO is an 

obligation of all States.'" As noted by the IC ESCR Co mmitt ee, this is a particular duty fo r 

those Statcs which are in a pos it io n to ass ist othe rs.m It is important to note, though, that 

cooperatio n should not be understood as o nly app ly ing in a No rth-So uth d imension, but also 

So uth-No rth, South-So uth and NOlth-Nolth) 74 

States Parties IIlUSt also create fa vourable conditions for alternative means o f realiz ing the 

rights of C WOn , Fo r example, there has been ample evidence documented of the crit ical ro le 

inte rnational NGOs and CSOs have played with regard to implementatio ns o f rights, 

inc luding soc io-eco nom ic rights of C WO. Amo ng othenh ings, they promote ratificat io n and 

imp lementat io n of various treat ies; ass ist state party reporting process by providing ' shadow 

reports'HI>; carry out disseminat ion of know ledge about various treaties and documents of 

rele vance; engage in mon itoring, advocacy and training initiatives; and promote participat ion 

o f ch i Idren, inc Iud ing C WO, by spo nsoring va rio us events I ike ch i Id ren 's pari iaments. J71 

.no CRPD. Tunisia. CRPD/CrrUN/ 1. para. 46; CRPD. Peru. CRPD/C/PERICO/ I. para. 54. 
311 Rishmawi. ciled above at note 95, para . 92. p. 35. 
3"12 Ibid. 
3"1l CESC R Genera l COlllment No.3 , para. 14. 
374 Schulze. cited above at note 18 L p. 113. 
J1~ Ensuring effective implementation of socio·economic rights of CWO should idea lly involve not only 
government agencies, but al so non~governrn enta l organizations and civil societi es working for and with CWD. 
Rishmawi, cited alxwe at note 95, paras. 123- 124, pp. 48-49. 
376 Shadmv reports are reports prepared hy NGOs on pertinent and val uable information reg::!rding the progress 
achieved and obstacles encountered in the implementati on or treaties. which they provide to governments as 
\Veil as treaty bod ies. They serve as alternati ve source or information to state reports on implementation of 
treaties at domestic level._ 
377 UNICEF. cited above at note 10 I . p. 92. 
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According ly, barr i e r~ agai nst nation a l and internatio nal o rga nizatio ns (CSOsfNGOs) that are 

engaged in pro motio n of the rig hts of C WO have to be avo ided .l18 In this regard, Vicnna 

Dec laratio n and Program of Actio n has provided that : 

There is a need for States and international organizations, in cooperation with non­
governmental organizations, to create favourable conditions at the national, regional and 
international levels to ensure the fu ll and effective enjoyment of human rights. States should 
elim inate all vio lations of human rights and their causes, as well as, obstacles to the enjoyment 
of these rights. 319 

This can huge ly benefit from the Decla ration on the Right to Deve lop ment which under 

artic le 32 enshrines the co ncept o f inc lu sive deve lo pment : C WO are to be inc luded in a ll 

phascs o f deve lopme nt programs: plan ning, des ign, imp lementat io n, evaluation, etc.380 Such 

programmes have to be rights- based and therefore a lso access ible. Co nsequcntly, no 

deve lo pment mo ney s hall be spent to c reate fur ther barriers, e .g . no schoo ls w ith sta irs, and 

cvery programme w ill have a specia l focus on ensur ing inclusio n ofCWDJ 81 

3.3 Conclusion 

Ratificat io n is just the begin ning in recogniz ing the rights entrenched in the var ious human 

rig hts treaties and it, per se, does not realize the purported goals of the treaties without 

effect ive imp lementat ion . Fo r effect ive imp lementatio n 0 f the soc io-eco no m ic rights 0 f C WD 

provided in the trea ties, States Pal1ies must undertake vario us measu res. Incorporation and 

harmo ni zatio n of domestic law w ith the spirit of the CRPD and other instruments in a 

co mprehens ive manner; deve loping appropria te po lic ies and programs and im plementing 

leg is lat ions that g ive du e emphas is to the issues of C WO, which are supported by budgeting 

for the rea lization -of the inte lided go als are some o f the ma in mcasures. Va rious 

)'18 The eRe COl11ll1 iltee has expressed its concern to some States of insufficient efforts to involve CSOs in the 
implementati on of the eRe and pointed out the need to closer participation betv,'een government and NGOs. For 
example, it recommended to Antigua and Barbuda the need to systematically involve CSOs throughout all 
stages of implementation . Id, p. 92. 
)79 Vi enna Declaration and Program of' Act ion , an. 13. U.N. DOC. NCON F. I 57/23 12 (.luI. 12, 1993). avai lable 
at <htlp:/Iwww. llnhchr.eh/iluridocdalhul.idoca.nstl (SYlllbol )/A.CON F. 157. 23.En?OpenOocurnent> (last 
accessed on October 20 20 I I ) 
J ~O This is si milar with the general obli&at ion provided under article 4( I ) (c) of' the CRPO. which imposes the 
obl igation to take the protection and promoti on of the human rights of persons with disabil it ies into account in 
all polici es and program mes. and anicle 4 (3). which obli ges States to secure participation of CWO in 
development and implementation of all implementation measures affecting their rights. 
38 1 Schul ze. cited above at note 181, p. 174. 

62 



administrati ve measures sha ll a lso be des igned, accompa nied by effective monitori ng 

mec hanis ms in which C WO have e ffective partic ipatio n. The j udic iary mu st a lso be 

access ible and active to remedy C WO whose rights are vio lated. 

Due rega rd has to a lso be g iven, in a ll measures taken, to the re levant prov is io ns of the CRC, 

AC R WC and other treaties rather than be ing lim ited to the C RPO . Whenever such other 

treaties or nationa l laws prov ide mo re co nduc ive means of rea lization of the rights o f C WO, 

States must resort to the m. States a re a lso recommended to refer to the comprehensive 

General Co mments of the C RC Co mmittee on 'CWO ' and the ICESCR Co mmittee on 

·PWO'. which covers a broad range o f iss ues, and others Co mments that generally dea l with 

the rights of the child that a,:e eq ua lly applicable to C WO. Learning experiences from states 

that have secured e ffective rea lizatio n of the rights of CWO is indispensab le. Implementatio n 

measures sha ll a lso bene fit from inte rnational coo perat io n and an active ro le that co uld be 

played by C ivil Soc ieties. Genera lly, ensuring soc ia-eco nomic rights of C WO requires an 

ongo ing process of putting in p lace vario us other measures that ca n best serve the intended 

purpose. In an attempt to grasp the co nditio n of C WO and implementation of the ir socio­

eco nomic rights in Ethiopia, the next chapte r analyzes vario us measu res taken/bei ng taken in 

the co untry from the view point o f measures of implementation prov ided under various 

treaties discll ssed in this chapter. 
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CHAPTER FOUR 

IMPLEMENTATION OF SOCIO-ECONOMIC RIGHTS OF CHILDREN 

WITH DISABILITIES IN ETHIOPIA 

4.1 Introduction 

It is noted in Chapte r One that according to the WHO 's repo rt, 80% of PWO live in 

deve loping world to which most African co untr ies be long. 382 Africa has a high percentage o f 

C WO.38J Given the ir nu mbers, the invisibility of Africa 's C WO is d istu rbing. Since bilth, 

they are usua lly exc luded fi 'o m access to deve lo pment that a ll children need. The daily reality 

o f lite fo r C WO and the ir fa milies is frequent ly one of d iscriminatio n and exc lu s ion in a ll 

cO llntri~s, including Ethiopia, 384 Discrimination mainly manifests itse lf in soc ia-economic 

areas, including inaccessible envirplll11ent to enjoy soc io-:economic services. 

Elhiop ia has rat ified ge nera l human rights instruments as we ll as disab ility and chi ld speci fi c 

inslruments thai reco gnize soc io-eco nomic i-ights of C WO. Among o thers, il has ra tified the 

ICESCR, ACHPR, C RC, AC R WC and C RP O.'" These instru ments d ictate the catego ry of 

peo ple Ihal are co ns idered to be ' children ' and those that are to be regarded as 'c hildren with 

disabilities'. As discussed in chapte rs two and three in deta il , they pro v ided a range o f soc io­

eco no mic rights that are to be lega lly c la imed by C WO and measures to be laken to 

e ffect ive ly implement t he rights. 

T his chapte r ana lyzes implementat ion measures be ing taken in Ethiopia in lig ht of ils Healy 

o bligatio ns, which have bee n dealt with in chapte r three. The chapter starts by id entifying 

who m the Ethio pian lega l regim~ recognizes as C WO to determine the category o f people 

382 WHO. c iled above at note I. p. 26 1. 
383 The Afi' ican Child Pol icy Forum, The African Report on Child Wellbeing: How Chi ld Friendly are Afri can 
Governments? (2008), p. 3 1. 
384 [d. 31-32: Aron DegoL The role of the Ethiopian [-Iuman Rights Commission in the protection of til e ri ghts of 
vulnerable groups: the case of children,·worn en and persons with disabilities, Addi s Ababa Uni versity Law 
Library (2009. unpub li shed). 
J8' Eth iopia has ratifi ed (acceded to) the ICESCR on II June 1993; the ACI-IPR on 15 June 1998: the CRe on 
14 May 199 1; Ihe ACRWC on 02 OClOber 2002; and Ihe CRPD on 7 July 20 10. See a lso Accession 10 Ihc 
A fJ·ican Charter on i-Iuman and Peoples' Rights, Proclamation No. 11 4/1998; Convention on the Rights of the 
Child Ratifica tion Proclamation No. 10/1992; AIi· ican Charter on the Rights and Welfare of the Child 
Ratification Proclam ation, Proclamation No. 283/2002; Convention on the Rights of Persons with Disabi lity 
Ratifi cation Proclamati on, Proclamation No. 676/20 10. 
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under study. It , then, goes o n to ana lyze co mplia nce of imp lementat io n measures be ing taken 

in Ethiopia w ith measu res dictated under in ternationa l instruments. T he chapter assesses the 

measures by se lecting so me specific rights, i.e. the rig hts to ed ucatio n, hea lth, wo rk and 

employ ment, and play, le isure, recreation and SpOltS, which a re crucial in the overall 

deve lo pment ofCWD and the real ization of their best interests. 

4.2 General: C hildren with disabilities in Ethiopia 

4.2 .1 Lega l definition of the "child " in Ethiopia 

The term ' child ' represents a particu lar age group of persons in a certa in slate 's popu latio n 

though the re is lack of unifo rm standard for jo inin g and ex iting th is age group universa lly.' " 

Determin ing w ho is lega lly considered as a child in a certai n state he lps to identi fy the 

catego ry of perso ns that co uld be benefic iaries of rights prov ided in a law, w hich are 

exc lus ively put at the disposa l of such age gro up."7 

T he CRC, one o f the co re human r ights instruments exc lus ive ly dea ling w ith the rights of the 

child , provides that every hum an. be ing below the age of 18 years is to be cons ide red as a 

child unless acco rding to national law of a particular state majo rity is achieved earlier.388 

Accord ing ly, the rights set fort h in the C RC are appl icable to all persons under the age of 18 

unless the laws o f the State party prov ide otherwise. In a s imila r but strict way, the ACR WC 

provides fo r every h~l ma n be ing below the age of 18 years to be considered as a child ] 89 

Co nsequently. domestic provis ion in a State party to the ACR WC fo r differe nt standard 

wou ld not affect the enjoy ment o f rights set therein by every person be low the age of 18 

yea rs. 

j8() Many States use 18 yea rs or age as a standard to delineate between chi ldren and adu lts (minors and majors). 
Ilmwver. thm is not an accep ted s tanda rd uni versally and discrepanci es are obvious amon g many jurisdictions. 
181 Ddinition or the child has particular impl ications in sell ing protective min imum ages. in part icular those fDr 
sex ual consent. admission to employment and criminal responsibility. The requirement to make primm) 
education compulsory a lso implies sctt ing an age. It is in accordance wi th definition o f the child lhat persons in 
particula r age group acqu ire certain rights or lose certain protections. UNICEF, cited above at nole 143, pp. I 
and 2. 
.lHH CRC. art. I. The wording of the provis ion leaves the stal1ing poin t of childhood open: Is it birth. conception. 
or somewhere in between? It is noted that the in tention of those who drafted the article was to avoid tak ing a 
pos ition on abortion and other pre~bi rt h issues, which would have threatened the Convention 's uni versal 
acceptancc. Thus. for the purposes of the Convent ion , childhood ends at the 18th binhday unless. in a particular 
State. majority is achieved ea rli er. Sec UNICEf-'. cited above at note 143, p. I. 
IlW ACR We. art. 2. 
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The Constitution of the Federal Democratic Republic of Ethiopia"o (the Constitution) deals 

w ith the rights of the chi ld under artic le 36 but fa iled to define (determ ine) who a child is.391 

Artic le 9(4) of the Constitutio n provides that a ll inte rnat iona l treaties ratified by Eth iopia are 

integral part o f the law of the land. Consequently, internatio nal hum an rights instruments that 

are ratified by Ethiop ia automatically make up normative standards in the co untry' s affa irs 

like any other domestically enacted laws. Mo reover, acco rding to altic le 13(2) of same, 

co nstitutionally entrenched bill o f rights sha ll be interpreted in a manner co nforming to the 

princ iples of international human rights instruments adopted by Ethiopia. 

Since Eth iopia has rat ified both the C RC and ACRWC, the instruments are integral part of 

the law of the land. As per a rtic le 13(2) of the Co nstitutio n they ca n serve as interpretation 

th resho lds fo r the mcaning of a 'child ' in the Ethiopia n co ntext. Both instruments provide 

that every human being below the age of 18 years is considered as a ch ild though the CRC 

leaves a marg in of apprec iatio n for States Parties to dete rmine otherwise. The margin of 

appreciation for Ethiopia, however, has been limited by AC R WC that sets inflexible 

standard. 39
' Therefore, in Ethiopia every human being below the age of 18 years is a 'child ' . 

4.2.2 Who is a child with disability? Heterogeneity of disability and disability being an 

evolving concept 

The C RPD does not explicitly defin e the word 'disability,.39J It rather describes that 

' [pJersons with disa bilities inc lude those who have long-term phys ical, menta l, inte llectual o r 

390 Proclamation No. 11 1995. A Proclamation to Pronounce the Coming into Effect of the Constitution oCthe 
Federal Democratic Republic of Eth iopia. Federal Negari t Gazeta, 1 ~! Year. No. 1, 2 1 S! August 1995.[hereinafkr 
referred to as the FORE Constitution or the Constitution mUlalis l1lulGndis]. 
J9! The Revised Family Code simply defines th e child as a member of either sex under the age of 18. However, 
this definition is limited to the Code. Other legal codes either define the child in differing ways or leave the 
delin ition open-ended. In this regard see observation of the Committee on the Rights of the Child, Consideration 
or reports submitted by States Parties under article 44 of the Convention, Third periodic report of States Parties 
due in 2003, Ethiopia. CRC/CIJ29/Add.8, 28 October 2005, para. 57. 
3n Only Botswana has entered reservation that it does not consider itse lf bound by de!inition of the child under 
article 2 or the ACRWC. See http://ww\v.acerwc.orglratitications/( lastaccessed on 24 february 20 12). The UN 
I-Iuman Rights Coltlminee opi ned lhal even if the ICCPR leaves determination of attainment of majority to State 
panies. in any case a State pal1y caJlnot absolve itself li'om its oblig~t i ons under the Covenant regard ing persons 
under the age or 18. notwithstanding tluh they have reach ed the age of majority under domestic law (General 
Comment 17: Rights of Ihe chi ld. UN Doe I-I Ri /GENIJ IRev.6, (2003), p. 144, para. 4.) 
393 The negotiators or the CRPD could not agree on whether, and ifso how, disability or impairment could and 
shou ld be de li ned. About 50 national definitions were considered and the discussion on lead to the conclusions 
that there wou ld be no consensus over a 'definition ' and the word ing that \vas developed in the various 
definitions is many things, but it is not a definition. See Schulze, cited above at note 181, pp. 35 and 36. 
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se nso ry impairme nts, wh ic h in inte raction w ith vario us ba rrie rs may hind er the ir fu ll and 

effective participatio n in society on an equal bas is with othe rs. ,394 This implies that the 

C RPD understands d isability not to be a so le result of medical impairment, but a lso soc ieta l 

barriers.'" The non-definitio n enshrines the soc ial mode l, i. e. recogniz ing that discriminat io n 

and therew it h the disabling of access for PWD is large ly due to barriers of various kinds,396 

inc luding the bu ilt environment, but even more so to socia l and attitudinal ones such as 

stereoty pes, prejudices and other forms of paternalist ic and patroniz ing treatments397 

It is argued that defi ning d isabi li ty has both pros and cons. Having a co nc lu sive definitio n 

may result in leav ing out people III need of protection or it may beco me obsolete to 

accommodate chang ing circumstances. Not hav ing a definition o pens t he Pandora 's Box of 

who gets to defin e d isab ility o r may lead to . nat ional leg is lat io n setting the fram e, which may 

Icad to exc lu sion of perso ns that sho uld be protected by the C RPD.398 It wo uld a lso be 

dift-ic ult to des ignat" the legal interpretation of the scope of protection when the scope is 

unc lear3 99 In the negotiation of the C RPD, the non-defi nitio n o utwe ig hs and the Co nve nt io n 

simply g ives an ope n descript ion of disability,'OO wh ich is be lieved to enshrine the soc ial 

mode l of disability.'01 Taking th is into account, natio nal laws must be cautious in definin g 

disability o r putt ing scope ofprotect ioll , and any attempt to do so by t he State party sha ll g ive 

due rega rd to the spirit and purposes ofthe CRPD. In its conc luding observations to Tu nis ia 's 

State repol1, the C RPD Co mmittee has ra ised its co ncern regarding the risk of exc lus io n of 

persons who sho u ld be proteGted by the C RPD due to . national de finiti o n o f disa bility.'" 

3 <)-\ eRPD, art. I. 
395 Flynn, cited above at !lote 294. p. 18 . 
.1% For example. a person in a wheelcha ir 'might have difficul ties taking public transport or gaining em ployment. 
not because of his/her condi tion , but because there are envi ronmental obstacles, such as in access ibl e buses or 
staircases in the workpl ace. that impede hislhcr access. 
197 Schulze, ci ted above at note 181 , p. 27. 
39M Attempts had been made to have reference to 'national legislat ion ' to define disability by countr ies with a 
comparati vely large populace. such as China, Russ ia, and India block, but were successfu ll y stalled. Sec 
Schulze. id. p. 36. 
)99 Ibid. 
,"o ld. pp. 27, 35-36 
40) The social model of disabi lity, un li ke the medical model that considers disabi lity as a medical issue, 
recogn izes disability to be the result or discrimination and the disabling environ ment PWD lace, inc ludi ng the 
bu ilt in environment. stereotypes, prejudice and olher fo rms ofpalernalislic and patronizing treatment. 
402 The Comm ittee noted that cel;ta in Rersons, slIch as persons with psychosocial disabilities or intclJcclUal 
disabilities. are at risk of exclusion of protection by the CRPD due to Tunis ia's definition of disability. It thus 
recommended the State to review and reformulate the defi nit ion or disabil ity based on the Convention. 
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The Prea mb le to the Co nve nt io n, comp limenting the ' non-de fin it io n' o f d isabi lity in artic le I, 

acknow ledges that ' d isab ili ty is an evo lving co ncept and [it] results from the inte raction 

betwee n perso ns w ith impa irments and attitud ina l and env ironmental barr ie rs that hinder the ir 

full and e ffecti ve partic ipation in soc iety o n an eq ua l bas is wit h others. ,403 T his indicates that 

soc iety and op inio ns wit hin soc iety are not stat ic, and the CRPD does not w is h to impose a 

rig id v iew of'd isa b ility ' but a dynamic approach that allo ws adaptat io ns over time and within 

d iffere nt soc io-eco no mic sett ings'O" Thus, what is not conce ived as a disab il ity at a paJt icular 

t ime o r place might be cons idered as a d isabi lity at another time or place. 

T he class ic concept ion of disabi lit ies is highly re lated to o bservable tra its such as phys ica l, 

senso ry or mental disabilities. Even within th is catego ry o nly d istinct fo rms o f disabi lit ies, 

such as whee lcha ir users and a fe \v other ' c lass ic' gro ups such as blind and dea f peop le, have 

bee n recognized . Howeve r, disabilities are diverse and heterogeneo us enco mpass ing chi ldren 

bo rn w ith co nge nital conditions such as cerebra l pa lsy o r children with severe arthrit is, o r 

children with inte llectua l d isabil ity o r ch ild ren with aut ism, children w ith menta l o r chro nic 

illness, amo ng many othe rs,05 T lie C RPD has recognized the heterogene ity o f d isa bilit ies 

under the ge neric terms ' phys ica l, menta l, intellectua l o r sensory impa irment s' and within 

this is g iven a respo nse fo r cu ltura l variations of not recogniz ing disa bi lities wit h a psycho­

soc ia l, psyc hiatric or re lated d imens io n. 

The evo lv ing nature of d isab ilities suggests that var io us kinds of impairments co uld go o n to 

be regarded as d isabi lities in the future. T he de fini t io ns ado pted by national laws and the ir 

int erpretat io n co uld result in w ide,: sco pe o f d isabil ities that inc lude various impairments such 

as those susta ined due to illness o r harmful pract ices. Dur ing negot iatio n o f the C RPD an 

NGO ca lled Perso ns w it h Disab ili ties Austral ia, had argued fo r a broad de fin itio n o f 

d isab il it ies to inc lude, inter alia, HIV/AIDS as a d isabil ity'°6 tho ugh not successful. T his 

may, yet, be co ns i de~ed in the fut ure. Similarly, effects of harm fu l pract ices such as Female 

Geni tal Cutting m ig ht a lso be included with in the scope o f disa bility. T herefo re, C WO cannot 

be eas ily de fi ned un less prec ise co nto urs of the term 'disab il ity' are kno wn. As such, a chi ld 

Committee on the Rights of Persons with Disabili ties, Concluding observations: Tunisia, C RPD/CnUN/CO/ I. 
13 May 201 1. paras. 8 and 9. 
40J e RPO, pream ble, para. (c). 
40 4 UN handbook for parliamentarians. cited above at note 10, p. 13. 
40~ WHO. cited above at note I, pp. 7-8; Jones and Marks, cited above at note 90. p. 178. 
406 Schulze. ci ted above at note 181. p. 38. 
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w ith so me form of impairm,ent ~hould enjoy the benefit of doubt so as to ensure utmost 

protection fro m the disabling environment co nside ring the descriptive wordings of the CRPD. 

In sum, as has bee n discussed above, in Eth iopia every human being be low the age of 18 

years is a 'c hild ' and those w ithin this age gro up who ha ve lo ng-term phys ica l, menta l, 

inte llectual or sensory impairments, which In inte raction with various barriers may 

hinder thei r fu ll and effective participat ion in soc iety o n an equal basis w ith others can be 

identified as ' Children w ith Disabilities'. 

4,3 Implementation measures for socio-economic right of children with 

disabilities in Ethiopia 

4.3, ) Data and statistics on children with disabilities 

As noted in Chapter two, gathering data and statistics to ensu re an accurate assess ment of the 

co ndit io ns of CWD and des ign more effective implementation mechanisms is of paramount 

impOltance407 According to the 2007 Population an d Ho using Ce nsus o f Ethiopia, there are 

estimated 864,2 18 PWD in Ethio pia ( 1. 17% of the po pulation) fro m the total population of 

73 ,750,932:'" Children's share from this figure is 283,606. ' 09 The 2007 data shows reductio n 

of the number of PWD in the co untry co mpared to the 1997 Census repo rt that indicated the 

ex istence o f an estimated total number of943,620 PWD in Ethiop ia. " o 

The o fficial data on the estimated number of PWD is much smaller than the then WHO 's 

estimate that approx imate ly 10% of the tota l population is co mprised of PWD. '" It also 

di verges from the ILO est il~ate that some five to e ight million people in Ethiopia, or 7 to 

10% of the population, are believed to have Disabilities412 Amo ng these, CWD co mprise 

407 See section 3.2.4 above; CRPD, an. 3 1. 
408 See Central Stati st icS" Agency (CSA), The 2007 Population and Housi ng Census of Ethiopia: Statistical 
Report at Country Level , pp. 169-237. 
409 The estimate on CWO includes chi ldren until the age of 19 because of lack of disaggregated data until the 
age of 18 years. Among the total number of children the male population comprises 157,007 while the womcn 
population encompasscs 126,599 . 
./ 10 Mini stry of Labour and Social AfTairs, Developmental Social WelFare Pol icy, 1996, p. 59 . 
./ 11 Gerard Quinn et al.. i-iuman Ri ghts and Disability 1 (2002), ava ilab le at 
<http://www.nhri.net/pd Fldisabi lity.pdf.> (last accessed on 14 May 20 12). 
-112 UN ICEF Fact Shect, ';Ethiopia Disability Programme", available at 
<htlp://\-vww.uniceCorg/ethiopiaiET _Di sabili ty_ fact_sheet_Nov _06.pdf> (last accessed on 23 October. 2011 ). 
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substant ial num ber though there was no comprehensive data .'" This shades doubt on the 

acc uracy of the Census data. It Qonsiderably dev iates from the current estimate that about 

15% of the world 's populatio n lives with some ki nd of disab ility and, out of which a large r 

proportion goes to the deve lopin g world'" to which Ethiop ia belongs. 

The Ministry of Labor and Social Affairs (MoLSA), which is mandated to oversee issues of 

PWD and implementation 0 f the CRPD,''' recogn izes that data gathered during the census is 

flawed .'" Though it is in for mally recognized that the number of PWO in Eth iopia is much 

higher than the offic ial fi gures,''' the ministry bases its implementation measures on the 

offic ia l figures s ince it is gathered by a legitimate authority."" This has a grave impact in the 

implementation of the rights of CWO in the country by limiting the number of targets of 

implementation, kind and amount of international cooperat ion to be so ught, minimizing 

budget to be designed fo r the implementation process, and reduc ing coverage of a ll parts of 

the co untry (urban and rural areas), among others. 

On the other hand the task team in the Ministry of Education (MoE), which is tasked to 

oversee spec ial needs educat ion and inclusive education, carry out its task based on the WHO 

estimate that about 19% of the population is composed of PWO.'" This is a mani festation of 

inconsistency created by poor dam gather ing system among responsible organs fo r the 

implement at ion of the rights of C WO. 

41 3 Ibid. 
-114 WHO. ci ted above at note I. 
415 Proclamation No. 691120 10, Definition of Powers and Duties of the Executive Organs of the Federal 
Democratic Republi c of Ethi opia Proclamation. art. 30 (7) (a); Convention on the Rights of Persons with 
Disabil ity Ratification Proclamation. Proclamation No. 67612010, arL 3. 
416 Interview with A ID Zcrubabel Elias. Capacity building and in form at ion service expert al Min istry of Labor 
and Social Ailairs, on May 07 20 12. 
417 Widespread poverty, the recurrence of internal and international conflicts including the 1998-2000 Ethio­
Eritrean war arc believed to increase the number of persons with disabi lities in the coun try. rather than 
decreasing li'olll the 1997 census results. Ibid. 
4 18 Ibid. 
419 Mini stry of Education. Education Sectp]: Development Program IV (ESOP IV), 20 10/20 11 -20 14/2015.2003 
EC - 2007 EC. Program Act ion Plan. (20 10) (hereinafter ESOP IV Program Action Plan). p. 76; Interview with 
AID Degefa Abadi. Speci al eeds Education Team Leader at the M inistry of Education, on May 11 20 12. The 
expert believes that data gathering methods employed for the national census arc poor and indi cators used have 
only focused on th ose di sabilities that arc easily visible. He also notes that the Cen tral Statistic Agency experts 
who work on gathering and interpretation of data and statistics do not have experti se knowledge on disabil ity or 
expert assistance to identify and organize a disaggregated data on PWD, \vhich is comprehensive and 
dependable. \Vas not sought. Consequently. the Special Needs Education/ Inclusive Education team al th e 
Min istry of Education plans and organ izes its implementation measures based on the WHO estimates. 
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The 2007 Census id.e ntified PWQ as persons who were unable to carry out or li mited in 

carrying out act iv ities that others can do due to co ngenita l o r long term phys ical or mental 

disab il it ies. "o Li mitat ion to phys ica l and menta l requirements has the e ffec t of leav ing out 

certai n category of PWD, as can be observed fro m the C RPD that employed wid e sco pe of 

persons to be protected as disabled. The question used in the Census quest ionna ire focused on 

observa ble d isa bilities leaving o ut diverse d isabi lit ies in the status ' other me nta l or phys ica l' 

da mage.''' T his evidences that Data gathering is done in a way that has not recognized 

heterogene ity o f disab ilities.:" Disaggregated data on wide range of categories cou ld have 

helped to ide nt ify and employ implementat ion measures in acco rdance w ith the needs o f 

particula r catego ry of C WD, and thereby achieve better outco me.''' In this regard it is 

poss ible to systemat ica lly co llect such data thro ugh nationa l disab ility survey by look ing into 

experiences of other states.424 

4.3.2 Constitutiona l entrenchment of socio-economic rights of child ren with disabilities 

in Ethiopia 

Constitutio na l e ntrenchment of rights has a profoun d importa nce to ensure that CWD enjoy 

the highest atta inab le lega l protect ion and be recognized as ho ld ers of rights.425 The fD RE 

Co nst itut ion ne ither makes exp lic it reference to CWD no r me ntions them under the prov is ion 

that genera lly dea ls with the .rights of children.''' It has fa iled to include exp licit pro hi bition 

.120 CSA. cited above at note 24. p. 169. 
421 The question used reads as: Does (name) have a problem of seeing. hearing, speaking and/or 
stand ing/walking/seating, body parts movement. function ing of hands/legs or mental rClardation or mental 
problem or other mental or phys ical dam age? 
4 22 The Census report categorized PWD into the categories of: Blind, Dif1iculty in seeing. Deaf. Dif1iculty in 
hearing, Mute. Deaf mute, Non~functional upper limbs/difliculty in grippi ng/handling. Non-functional lower 
limbsldi fli cuhy in standing/walk ing, Body movemcnt difficulty, Learning dilliculty and Others. See CSA. cited 
above at notc 24. Virtuall y all indicators incl uded in the report lO disaggregate the data into various categories of 
di sabil iti es are indicators of physical disab il ities. Accordingly all other types of disabili ties. \.\Iith the exception 
of learning disabilities. are lell ou t to be included in the indicator 'Others'. Even in such categorization the 
number of PWDs under 'other ' disabili ties is substan tially low. This can cxplain that substantial number of 
PWD wi th di verse unobservable disabil ities are left out of the Census data. 
423 Though the Census report shows some disaggregation is done based on sex and age. it is obvious the data is 
not disaggrcgated in a variety of categories including various disabilities, urban rural distinction and the li ke. 
424 Committee on the Rights of Persons wi th Di sabilities, Concluding observation of the Com mittee on the 
repon submitted by Argentina, CRPD/C/A RG/CO/ I, 8 October 20 12, paras. 49 and 50. 
425 ACR We. art. I ( I ); Handbook for parUa11l enlarians, cited above a1 note 20, p. 54. 
J16 See Chapter three of the FDRE Const itution on Fundamental Rights and Freedoms; see also FDRE 
ConstitUli on. art. 36 on the rights of children. The provisions of the regional states ' constitutions on human 
rights and fu ndamental fl'eedoms are vil1ually the exact repl icas of the Federal Constitut ion. Thus. it lollo\\'s (hat 
the leve l of protection and recognition in states' constituti ons is the same as the Federal Constitution . 
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of disability-based discrim inat ion, which the CRPO Committee noted as one way of 

mainstrea ming C WD.''' Co nsequent ly, it can hardly be said that it duly recognizes C WO; nor 

particular r ights they require to equa lly enjoy rights w ith other ab le members o f the society.'" 

However, co nstitutio nal entrenchment of soc io-eco no mic rights of CWO in Ethiopia ca n be 

identified li'o m cumulat ive reading of its ge nera l prov isio ns, which are equa lly app lica ble to 

C WO. Artic le 41 of t he Co nstitu tio n prov ides fo r eco no mic, soc ia l and cu ltura l rights of the 

Ethiopian people in a ge nera l way. The provis io n, however, is designed not in words ent it li ng 

rights, but creat ing ob ligat io ns Oi, the go vernment.''' It provides that ' the State has the 

o bligat ion to a llocate reso urces to prov ide rehab il itatio n and ass istance to the phys ica lly and 

me nta lly d isa bled, within its ava ilable mea ns'.''' It Further states that 'every Ethiopian 

nat io na l has the right to equa l access to pub lic ly funded soc ia l services' includ ing, inter atia, 

hea lth and educat ion;'" and that the State is duty bound to ' allocate ever increasing resources 

to provide to the pub lic hea lt h, educatio n and other socia l services. "" 

It also prov ides fo r socio-ecoJ1omi~ rights, which a re fo rmulated s imilar to a lt ic le 4 1 but in an 

e labo rated way, under its Natio nal Po licy Principles and O bjectives part.'" Therefore, soc io­

eco no mic r ig hts of CWO can be in fe rred fro m these provis io ns of the Co nstitution too. The 

scant provis io ns express ly recognized in the Co nstitut ion ca n fur ther be supplemented by 

treat ies rat ifi ed by Et!, iopia.''' 

427 COlllmittee on the Rights of Persons with Disabilities, Concluding observation of the Committee on the 
rcporl sllbmilted by Hungary. CRPD/C/HUN/CO/ I. 22 October 20 t2, para. 5. 
1:1.8 For example. the Consti tution of Uganda (1995) prohibits discrimination aga in st persons with disabilities. 
includ ing CW O. and it recogn izes sign language. ILO Factshcct, ' Inclusion of people with disabilities in 
Uganda'. p. I . 
429 Such IOl'mulation orlhe provision recogni zing socio-economic rights (in a language ofobJi gati on rather than 
right) in the Constitut ion has a variance f)'om international human rights instrum ents, including th e UOJ-l R and 
ICESCR. It also hardens determ illation of whcther sllch socio-econotll ic rights are justiciable. See Adem Kassie 
Abcbe. ' l-iul11 an rights under the Eth iopian Constitution: A descripti ve overvie'.v' , Mizan Law Review, vol. 5 
No.1 (20 11), p. 54 . 
• 130 FORE Constitution, art. 4 1 (5). 
"' ld.arts. 4 1(3)alld90( 1). 
432 Id. art. 4 1(4); it is worth noting that ever increasing resources does not mean maximum avai lable resources. 
See Adem. ci ted above at note 429. 
~1J fORE Consti tution , arts. 89-9 1. These principles and objecti ves, even though are not judicially enforceablc. 
they alTcet interpretat ion-of the rights incorporated under fundamental rights and freedom s and strengthen the 
en larcement of the rights provided under article 4 1. 
~ J .I Even if detailed provisions on socio-economic rights or CWO are nOl found in the Constitution. its 
recognition that ratified treaties are part of the law or the land and thc bi ll of rights entrenched in it shall be 
intcrpreted in accordance with international human rights instruments adopted by Ethiopia, affirms Ihat the 
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exc lu s io n as we ll as markedly compromising their access to educat ion, inc luding other 

services. '" It has been recommended by the C RPO Co mmittee that in States with fed eral 

structure li ke Ethiopia, filii accessib ility has to be achieved in every regio n and sub- reg io na l 

prov inces 0 f the ir territory. '" By fa i I ing to do so, Eth iopia stand s in a state 0 f vio lat io n 0 f the 

right to educatio n o f C WO in its te rrit ory. 

A study co nducted by the Afr ica n Child Po licy Fo rum on the s ituatio n o f CWO in Ethio pia 

revea led that ma ny C WO are not go ing to schoo l s ince their pare nts can not afford 

transp0l1at ion and re lated costs. Lack of wheelc ha irs and crutches, ho useho ld pove rty, and 

lack of mo ney to cover perso nal expe nses forced such children to stay o ut o f sc hoo l or drop 

o ut to beg for alms. '" Mo reove r, exist ing special ed ucation schools are lim ited to urban areas. 

which results in discrimination of access to education aga inst CWD living in rura l areas.'16l 

The CRPO Co mmittee repeatedly reco mmended that States need to devote pal1icula r 

attentio n to those C WO in rura l communities,''' but this has bee n overlooked in Ethio pia. 

Most schoo ls in the co untry hes itate to admit CWO to the mainstream ed ucatio n. Sc hoo l 

adm inistratio ns and teachers lack the a'Yareness that such children ha ve the rig ht to 

education.46S Currently, only few schools are practicing inc lusive educat ion in the country, 

virtua ll y a ll fo und irL urban a reas. '" Even in these schools, there a re a lot of students in the 

wait ing list. A research by Mamo Mengesha shows that less than one percent o f C WO in 

rural areas have access to primary educatio n.'" Among those that attend school, o nly few are 

in seco ndary sc hoo ls and tech nical and vocat iona l schoo ls468 though the C RPO o bliges States 

impairments and physical impairments cannot fi ght their 'way to the water, and hence are forced to suppress 
their thirst. African Ch ild Policy Forum. cited above at note 45. p. 63. 
-'60 e Re General Comment No.9. para. 39. 
'" C RP D Conclud ing obscrvar ion 70 12: Argentina. CR PD/C/ARG/COII, paras. 17 and 18. 
462 Ali'jean Child Poli cy Forum , cited abbve at note 45, pp. 20. 62 and 65. For example, in Ethiopia, the average 
cost of crutches is about US $8, an impOJ1ed hearing aid has an estimated cost of about US $ 160, while a 
wheelchair costs a staggering US $224. hardly affordable for an average Eth iopian family. which has an average 
income per household of about US $2 12. 
463 Id. 22. 
4&4 For example see CRPD Concluding observation 20 12: Argentina, CRPD/CIARG/CO/ I, para. 38. 
46S M inistry of Educalion, cited above at note 439, p. 7; interview with Ato Degefa Abadi , ..:itcd above at note 
419. 
~b6 Ibid; there are efforts to introduce inclusive education in various parts of the country. For instance. in 
Arnhara region, North Gonder Chilga Woreda, schools art;: practicing inclusive education initiated by Save the 
Children Norway. Handicap International and the Woreda Education Office. 
-167 Mamo, cited above at note 458, pp. 84·94. There has not been sign ificance di fference in the data since th is 
research is conducted. 
468 Ministry of Education. ci ted above at note 439 , p. 8. 

77 



( 

to ensure C WO access to secondary ed ucation and that those who choose vocational training 

to rece ive it by making reaso nab le acco mmodation to them.469 This is a manifestation of how 

poo r implementation of the right to education of CWO is and fa ilure of coverage of 

implementation measures in who le parts of the co untry. 

Sector offices at different leve ls have no foca l po ints that follow up implementation of 

inc lus ive/spec ia l needs educat ion with the exception of Add is Ababa Education Bureau."'o 

Conseq uent ly, issues re lated w ith the right to education of CWO have been submerged and 

overlooked. Witho ut having respons ib le bod ies (foca l persons) that plan, o rganize, mo nito r 

and oversee implementatio n of the right , it is hardly'poss ible to realize the right at a ll. 

The CRPO obliges States to employ qualified teachers and train schoo l staff in disab ility 

awareness and the use of appropriate augmentative and a lte rnative modes, means and formats 

of commun ication, educationa l techn iques and materia ls to support CWO.471 Lack of training 

for regular teachers abo ut inc lus ive ed ucat ion in ge nera l and the spec ia l needs of students 

w ith disabi lities is another reason that shadows implementation of the right. Even if the 

educational management, organizat ion, community participation and finance guidelines 

foresee that two teachers tra ined in Special Needs Education should be assigned m pl'lmary 

and first cyc le secondary schoo ls in o rder to faci litate the education of students with special 

educat ional needs, the measure has not yet been implemented.'" Oue to inabi lity of teachers 

to identify. assess and support those CWO who managed to go to schoo l, they either drop-out 

of sc hoo l o r repeat c lasses. "'; To t'ackle this problem, an introductory co urse in spec ial needs 

education that is mainstreamed across teachers' education and training institut ions in the 

country''' must be strengthened by furt her co urses.' " A mechanis m has to also be devised to 

.'09 CRPO. art . 24 (2) (b), (e) and (5) . 

. no Interview with Ato Degefa Abadi. cited above al note 4 19. 
"" CRPO. art . 24 (4). 
~ 72 ESOP I V Program Action Plan, cited above at note 4 19, p. 77. 
47) TefclTa. cited above at note 458, pp. 58~68 . 
414 B. Johnsen and Alemayehu Teklcmariam , 'Tmvards Special Needs Education as a University Di scipline: An 
lmponant Link on the Way to Education for All (EFA), Ethiopian Development and Cooperation' in H. 
Savola inen, M. Matero and 1-1, Kokkala (cds.), When All Means All: Experiences in Three Ali'ican Countri es 
wilh EFA and C WO (2006), pp. 83-103. 
4 7~ All teachers' education and training institutions in the country olTer introductory course in special needs 
education. Some institutions have also launched Special Needs Education Program. Among them are: Add is 
Ababa Uni versity at BA. MA and 'PhD I ~vel s . Dilla. Bahirdar, GondaI' and I-Iaromaya Uni versiti es at BA level. 
Adwa. Kotebe. I-Iossana and Sebeta Colleges of" teacher educat ion at Dipl oma level. Sign language training has 

78 



( 

render the course fo r all teachers In the co untry to creale awareness and equi p them with 
bas ic ski lls about inc lus ive/spec ial needs educatio n. 

T here has been deve lopme nt on spec ifica lly stipu lat ing C WD in the budgeting for ed ucation. 
However, the inadequacy o f the budget to effective ly imp lement the r ig ht left the ch ildre n 
st ill at a margina lized status. Inaccess ib ility of schoo ls, ma inly in rura l areas, lack o f 
reasonable accommodat io n in sc hoo l milieu,'" lack of ed ucation ass ist ive dev ices and 
mate rials and lack o f incent ives for those teachers who take further train ing on specia l 
needs/inc lus ive ed ucatio n wo rsen the prob lem.'" Th is req ui res increment of budget and/o r 
seeki ng intern ational coo peratio n"" to the leve l where these prob lems, mainly assoc iated with 
fi nanc ia l reso urce, are so lved . 

T here has not been s ig ni fica nt awareness ra ising measure taken. For exa mple, in 2011 onl y 
9000 peo ple were targets o f awareness ra is ing ca mpa igns and tra in ings througho ut the 
country.' " it was carried out ma inly in major c ities and the targets were represe ntatives of 
DPOs, government agenc ies, o ffic ia ls fro m sector offices and so me co mmunity leaders.'" 
Discr im inat io n of C WD manifests itse lf ma in ly with in the soc iety, especia lly in ru ral areas. 
Without rais ing awareness and disseminat ing re levant prov is io ns of rat ifi ed human r ights 
treat ies for lam i I ies, co mmun it ies, seClor offices, schoo I adm in istration and teachers at a II 
leve ls, it is hard to expecl lhe rig ht to be achieved. It is a lso d ifficul t fo r C WD to c lai m their 
right and advocate about them un less they are aware of their rig hts. 

also been initiated at BA level at Addis Ababa Uni versity under linguist ics department. Min istry of Educat ion. " Factshcet on spec ial needs/inclusive education" , Special Needs/ Inc lusive Education team, p. 2. 
476 Inaccessi ble school milieu include: buildings with sta irs. inaccess ible toil et rooms, inaccessible class 1'00111 arrangement. buildings with no \vheelchair ramp etc ... there is a move by the ministry or educa tion lO make . r lasmu education' accessi ble ror studeills wi th hearing disabili ties. 
4 7 ESDP IV Program Action Plan. cited above at note 41 9, p. 76·77; Ministry or Education, cited above at note 439. p. 10: There is no additional payment or increment or salary f'or those teachers who attend further training on special needslincl usive education and get cert ified. Thi s makes the teachers uninterested to attend the training out of their wi ll. Fm exampl e in 2008 on ly 16 teachers have attended Sebew School ror the Blind, which has the intake capaci ty or 50 teachers a year. 
"7S It is nOled that the government of Finland is currently cooperating wi th the MoE in implemcnt ing special needs/inclusive cducation . Due to lack or dependable disaggregated data on the num ber of CWD, lack of/poor planning and report ing by regional and woreda sector offices) inadequacy of expert human resource and th e li ke have made it dillicult to make usc or the ass istance provided by the Finish government to the maximum amount extended . Interv iew with Alo Dege la Abadi. cited above at note 419. 
~7Q I bid. 
480 Ibid. It is noted Ihat lack of IDeal points in scctor offices. which cou ld rollow up special needs/inclusive education and its implemcn tation. around the country is the main reason not to reach out a wider area. 
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Mon ito ring acti vi t ies are not be ing carried out effective ly due to lack of focal po ints in sector 

offices ill d ifferent parts of the country, lack of concern and reporting o n educatio n of CWO 

by responsible bod ie~ and inadeq uacy o f tra ined man power in qu a li ty and quantity. '" There 

is no establ ished coordinat io n mechanism betwee n MoE and Mo LSA in mo nitoring act iv ities 

and preparing repo rts'" In the absence of such coordinatio n it is d iffic ult to prepare 

co mp re hens ive repo rts to treaty mo nitoring bod ies and fo r use domestica lly. 

4.3.3.2 Hea)th 

The right to the enjoyment of the highest attainable standard o f hea lth is one of the bas ic 

r ights fo r CW O s ince it encom pas.ses and implicates o n virtua lly a ll rights.''' In Ethiop ia, the 

Min istry of Hea lth (Mo H) is mandated with powers and dut ies to carry out hea lth related 

act ivit ies. '" It is part ic ularly required to coo rdinate and d irect the co untry's Hea lth Sector 

Deve lop ment Program (HSOP). '" Reg iona l hea lth bureaus and other gove rnment organs a lso 

exercise sllc h mandat,es thro ugh delegated power from the Mo H.'" 

I mplemenra t io n o f the right requires adoptio n of natio nal hea lth po licy, strategies and plans 

of act ion, which are dev ised with particular attention, inter alia, to C W0 4
S? The Nat io na l 

Health Po licy current ly in fo rce is ado pted in 1993. The Policy, apart fro m emphasizing inter­

sectora l co llabo ration in the ' deve lo pment of community based fac i lit ies fo r the care of the 

phys ica lly and menta lly disab led' ,'" does not make part icular emphas is on CWO. 

However, the general po licy.on 'qeve lopment of equitab le and accepta ble standard of healt h 

se rvice system,"" 'assurance o f access ibility of hea lth care for a ll seg ments of the 

popUlation," '" and ' [pJ rovis ion o f affordab le hea lth care with spec ia l ass istance mechanisms 

for those who cannot afford to pay"" are of particu la r re leva nce for PWO in genera l and 

C WO in particular. 'fhe prio rities .of the po licy include g iving spec ia l attention to the hea lth 

481 Interview with AlO Degefa Abadi. ci ted above at nOie 419. 
482 Ibid; Interview with Ato Zerubabcl El ias, cited above at note 416. 
483 CESC R General COlllm ent No. 14, p. 78. para. 3. 
484 Proclamation No. 47 1/2005, art 22. 
m id. art. 22 ( I). 
'" Id. art. 22 (7). 
437 CESCR General Comment o. 14. para. 43 (I). 
438 Hea lth Policy orlhe Transitional Government of Ethiopia, General Strategies No. 3.6. 
489 Health Policy orlhe Transit ional Government ofElhiopia. General Policy No.3 . 
.190 Id. Genera l Policy No.6. 
491 Id. General Policy No.9. 
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Incorporation o f provis io ns m international hum an rights treaties ratified by Ethiopia, and 

the ir subsequent imp lementation at a ll leve ls has been a subject o f academic and judicial 

debate over years due to hazy wording o f the Co nst itutio n.'" A lbe it the Co nstitution prov ides 

that international treaties ratified · by Ethiopia are integra l part o f the law of the land,''' 

co nfus ions are there about the exact procedural requirements a treaty must pass through to be 

applicable domestically. '" The debate still sustains on treat ies that recognized soc io­

eco nomic rights of C WO and has impact on effective recognition and implementation of the 

rights. Yet, based on artic le 13 (2) o f the Const itution it is poss ib le to re fer to internationa l 

human rights treaties to fi ll such gaps as are created in the Constitution regarding soc io­

eco nomic rights o f C WD.'" 

4.3.3 Specific socio-economic rights of children with disabilities and their 

implementation in Ethiopia 

This section assesses imple mentation measures being taken in Ethiop ia by se lecting some 

spec ific r ights, i.e. the right s to ed ucation; health; wo rk and emp loyment; and play, leisure, 

recreation and sports, which are cruc ial for overall deve lopment of C WO and rea li zation of 

their best interests. The se lection o f these r ights, however, by no mea ns implies superiority of 

these rights over the others, rather are believed by the writer to represent pmticular issues 

re lated with soc io-eco nomic rights of C WO and their implementation in Ethiopia. 

Consti tution impliedly entrenches socia-economic rights recognized by international human righ ts instru ments 
to which Ethiopia is a State pany, including ICESCR, CRC, ACI-II'R. ACRWC and CRI'O. See FORE 
Constitut ion al1s. 9 (4) and 13 (2). 
435 The debate on the issue is a broad one and cannOl be covered here in th is paper. For further reading .see Sisay 
A. Yeshanew. 'The just iciabi lity of hum an ri ghts in the Federa l Democrati c Republic of Eth iopia ' vol. 8 (2008). 
A li-jean )-iuman Ri ghts Law Journa l; Takele Soboka S uite, 'The Monist -Duali st Divide and the Supremacy 
Clause; Revisi ting the slalLlS of I-Iuman Rights Trea ties in Ethi opia ' vo l. 23 (2003), Journa l of Eth iopian Law: 
Ibrahim Idri s. 'The place_of Itllcrnali onat.t-Iuman Rights Convent ions in the 1994 Federal Democratic Republic 
o f Ethiopia Constitu tion ' vol. 20 (2000). Journal of Eth iopian Law; Rakeb Mcscle , 'Enforcement of human 
rights in Eth iopia ' , (2002). Act ion Profess ionals Associat ion fo r the People, avai lable at 
<http://,,ol'lV.apapetil .org/OocsiENFORCEMENT%200F%20 I-l R. pdl> (last accessed on I November 20 11 ). 
~36 FORE Constitution, art. 9(4). 
4}7 Some argue that once a treaty is ratified by the House of Peoples Represen tati ves, which is the highest 
legislature in the country and mandated to rati fy treati es, it gets immediaw effect at all spheres by all organs of 
the governmen t. Others, however, argue that mere ralification is not enough. They assert thal the treaty has to be 
trans lated into the official language. which is Amharic, and be proc la imed by the Pres iden t in the Negari t 
Gazeta, which is the offi cial gazette used to publi cize laws. 
438 Note that according to arti cle 9(4) of the Const itution in ternationa l human ri ghts instruments rat ified by 
Eth iopia (wh ich serve as interpretat ion thresholds for the bi ll of rights in Ihe Constit ution as per art icle 13(2» 
arc part and parcel of the law o f the land. 
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4.3.3.1 Education 

According to the MoE estimate, there are abo ut 3 mi ll ion childre n in Ethiop ia that need 

spec ial education due to disab ility, learning problems and spec ia l gift'39 T hese child re n are 

basica lly identified based on co ns ideration of the disa bling milieu for ed ucation that they 

have to face due to the ir disa bility. Suc h milieu inc ludes low qua lity ed ucat io n, lack of 

appro priate teacher-student co mmunicat ion, soc io-psyc ho log ica l c halle nges, soc io-cu Itura l 

pro blems a nd lack of educat ional resources needed by C WO.' " According ly, the number of 

C WO enro lled in educat ion st ill re ma ins extreme ly limited ; and less than 3% of PWO in 

Ethiop ia, mainly c hil9ren, have access to primary educatio n.'" According to data co llected by 

MoE, 55.492 C WD are e nro lled in primary education (grade 1-8) in 2010/ 11.'" Co mpa red to 

the la rge number of CWO who do not have access to education, the nu m ber of students 

enro lled is very in s ig nifica nt. Co upled with the problem that primary educat ion is still ne ither 

fi'ee no r co mpulsory,'" which is an immed iate ob ligatio n of the State,'" imple me ntatio n o f 

the right is far fro m real it y.'" 

To rea lize the rig ht to educat io n as recognized by the Co nstitution and internat iona l human­

rights instrume nts rat ified by Eth iop ia, the Government adopted EdLlcat ion a nd T ra ining 

439 It is not clear whether children wi th 'specia l g ills' are considered as CW O or not. They are simply mentioned 
as those that need special education due to the disabli ng milieu they have to face sim ilar to those children that 
have disabilities. Min istry ofEduc3tion, Special Needs/Inclusive Education Strategy. 2006. p. 6. (The writer has 
the Amharic vers ion of the strategy and' reference to the strategy in the paper is based on the writer 's own 
translation or the document). 
"40 Ibid . 
.;,n ESOP IV Program Act ion Plan. c ited above at note 419, p. 76; UNESCO report in 2007 indicates that less 
than 1 % of chil dren with specia l needs have access to education . See African Ch ild Policy Forum. cited above at 
nOle 45, p. 118. 
442 Ministry of Educat ion. Education Management Information System (EMIS), ' Education Statistics Annual 
Abstract: 2003 E.C.l20 10-20 11 G.c. ', September 20 11. The data categorized them into visually impaired, 
physically impaired, hearing impaired, mentally retarded and others. 
40n Uni ted Nat ions Economic and Social Counci l, Committee on Econom ic, Socia l, and Cultural Rights, Forty­
eighth sess ion. 30 April- 18 May 2012, Concluding observations. Eth iopia [here inafter CESCR Concluding 
observation on Ethiopia . 20 121, para. 26; see a lso Committee on the Rights of the Ch ild, FOrly-third sess ion. 
Concluding observa tions: Ethiopia, CRC/C/ETI-VCO/3. 1 November 2006, para. 63. Note that making primary 
educa tion compulsory. fi'ec and availablb for all is a right that is capable of creating obli gation of imlllediate 
clTcct. Rishma wi. ci ted above at note 95. para. 88, p. 34 . 
• I~ ~ Vcrheyde. cited above at note 56. par.as. 7, 14 and 42. pp. 10, 2 1. 54-55. The ICESC R creates obligation of 
immediate effect with regard to reali zation of the right to enjoy fi'ee and compulsory education. See leESCR. 
an. 13 (2(a)). 
445 The Committee on the Ri ghts or the Child raised its concern 1hm Eth iopian CWO i1ave insufliciellt 
educational opportunities; and noted a double disadvantage for those who live in rural and remote areas. 
COlllmittee on the Ri ghts-of the Chi ld. Consideration of Report s submitted by States Parti es under article 44 of 
the Convention. Concluding observation: Ethiopia. CRC/CIETH/CO/3, 1 November 2006, para. 51. 
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Po licy in 1994 . T he Pol icy aims to provide educatio n to a ll child ren witho ut any 

discrimination and provides thai disadvantaged groups will rece ive specia l SUppOlt in 

ed ucatio n. Acco rding ly, it provides that 'spec ial education and training wi ll be provided for 

peo ple w ith disabil it ies"" and effo rts w ill be made ' to enab le both the hand icapped and the 

g ifted to learn in accordance with their potential and need '.'" Within the fra mewo rk o f the 

Po licy, the Gove rl11ilent has des igned and launched a twenty years Ed ucation Sector 

Dcve lop ment Plan (ESDP). ESDI' I was launched in 1997 and as of ESDI' III (2005/06-

200911 0) d ue consideration has been g iven to the expans io n o f ed ucational opportunit ies to 

C WD."· T his consideration has bee n continued with the ESDI' IV (20 I 0/20 11-2014/201 5.'" 

Fu rthermore, the MoE adopted Spec ial Needs/ Inc lus ive Ed ucat ion"O Strategy in 2006,''' 

which is aimed at imp lement ing the rig ht to education ofCWD. 

Tho ugh adopt ion o f polic ies,. strategies and pro grams that mainstream issues o f C WD is o ne 

o r the mec ha nisms fo r im plementatio n o f the ir ri ght s, the ir e ffectiveness depend s o n many 

factors . The Educat io n Policy that is still in force has bee n adopted in 1994, which makes it 

obso lete . Such po lic ies have to be regularly revised to incorpo rate subseq uent deve lo pments 

and to ha rmonize them w ith principles that have develo ped ever s ince their adoptio n.''' 

The Po licy's foc us o n ed ucat ion ofC WD, on ly providing no n discrimination and provis ion o r 

spec ial support, is a lso ins ig nificant, making it inco mprehens ive o n the issue. Additiona lly, it 

is not cautious about the language used to describe PWD, i.e. the Po licy used a derogatory 

446 Mini stry orEducation, Education and Training Policy ( 1994), Educat ional Structure No. 3.2.9. 
447 Id. Spccilic Objecti ve 2.2.3. 
4411 ESDP IV Program Action Plan, ci ted above at note 41 9; Ministry of Education. Factshcct on special 
needs/incl usive education. Special Needs/Incl usive Education team, p. I . 
4-1 Q Ibid . 
. I ~O [d . p. 76: Inclllsive educGtion is a process or addressing and responding to the di versity or needs or all 
karners through increasing pat1ici palion and reducing exclusion wi th in and fi'om education. It involves changes 
and modifications in content. approaches, structure and strategies to respond to diversity needs. General ly, 
Special Needs Education focuses on providing services for indi vidual chi ld, while inclusive education focuses 
on the change of the whoie system of the school environ ment to the need of the individual chi ld. 
4~L The Writer has learn t that there is a new strategy in the making that would repl ace the 2006 Strategy i f the 
new dra ft is to be approved by the council of ministers. The team leader for Special Needsll nclusive Education 
notes 'that the new dralt has included new developm ents on inclusive education and considered recen tly ratifi ed 
treaty. i.e. CRPD. Interview with ALO Degeta Abadi. cited above at note 4 19. 
J52 For example. once advocated Special Needs Education lor PWD has now left the fora for illl:lusive educat ion 
in the mainstream edllcat ion al system. Thus. policies have to be revised accordingly. Additiunally, there has 
been adoption of trea ti es like the CRPD that provides general principles, which must inspire pol icy statements 
on persons with disabil ities. Therefore. revisions that take these principles into account arc necessary. 
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te rm: ' hand icapped '.'" Moreover, ne ither the Po licy nor the Strategy des igned o n Special 

Needsllnc lus ive Ed ucatio n in vo lved partic ipation of C WO in the drafling and subsequent 

processes. '" According ly, it is poss ible to co nc lude that the right of CWO to express the ir 

view has not bee n respected . T he ESOP III , which is sa id to make education ofCWD one of 

the prior it ies, only makes a pass ing reference to specia l needs ed ucation as an aflerthought.'" 

Mo reove r, the same challe nges observed by the ESO P III have been re-observed by ES OP IV 

without s ignifica nt changes achieved through the imp lementat ion o f ESO P 111.' " It is wo rth 

noting here that the Nationa l Programme of Action fo r C hildren and Wo men (1996-2000) 

and the Nat io nal Pla n of Action for Children (2003-2010 and beyond) s ide lined the needs o f 

C WO ' " 

Impleme ntat io n of the right o n the ·gro und faces cha llenges due to inadeq uate budget ing, poor 

planning and mo nito ring, lack of trained profess ionals and teachers in qua ntity and q ua lity, 

unava ilab ili ty of reso urces needed to assist teachers and students for inc lus ive education, lack 

of aware ness at a ll leve ls, and lack o f dependable nat io nw ide data on the number of C WO 

who wou ld be ta rgets of inc lus ive education."" 

The cha llenge is fu rther triggered by fai lure to adjust phys ical access ib il ity of schoo ls to 

reaso nab ly acco mmodate C WO.'" T his is a major factor for their marg ina lization and 

453 See Ministry of Education, Educati on and Training Policy (1994), Spec ific O~jccti ve 2.2.3. 
45'I .The CRP D Committee recommended that policies and programmes that slate parties to the Convent ion 
establi sh sha ll ensure the right of CWO lO express their own vicw, See Committee on the Ri gh ts of Persons with 
Di sabil ities. Concl uding observation orthe Com mittee on the report submitted by Spa in. CRPD/ESP/CO/ I. 19 
October 20 11. para. 24(b"); some OPOs and Federation of OPOs arc said 10 have part icipated and raised their 
views on the new draft s trategy on special needs/inclusive educa tion in a d iscussion forum organized by the 
MoE. CWO, however. were not pan of the d iscussion. Interview \\li th Ato Oegcfa Abad i, cited above at note 
4 19. 
45 5 See Ministry of Finance and Economic Development (MoFEO). Ethiopia: Buil ding on Progress, A Plan for 
Acce lerated and Sustained Development to End Poverty (PASDEP), Vo l. I, pp. 108- 114. 
4 ~6 See ESOP I V Program Action Pl an. ci ted above at note 41 9, pp. 76-78. 
4 ~7 See Min istry of Labor and Social Affairs, Ethiopia 's National Plan of Act ion fbr Ch ildren (2003-20 10 and 
beyond). 2004 [hereinafter National Plan of Action lor Ch ildren I. 
,I;oS ESOP IV Program Action Plan . cited above at note 419, pp. 76-77: Ministry of Educa tion , cited above at 
note 439. p. 7; interview wi lh Ato Degefa Abadi , ci led above at note 4 19. See also Marno Mengesha. 'Spccial 
needs education: Emerging in Ethiopia' in 1-1 , Savolainen. 1-1. Kokkala and H. Alasuu tari (cds.), Meeti ng Special 
Needs and Diverse Nceds: Mak in~ Incll.ls ive Educati on a Rea l.it y (200 1); Tcferra Tirusscw. ' An Overview of 
inclusive Development in the Last Fiftecn Years in Ethiop ia ' in I-I. Savolainen, M: Matero and I-I. Kokkala 
(eds.), When All Means All: Experiences in Three Afi' ican Countri es with EFA and CWD (2006). 
459 Studies show that public school buildi.ngs and faci lities are not accessib le for CWO in Eth iopia. For example, 
a study by A fri ean Child Policy Forum showcd that in man y schools toi lets are at the far end of the schools, 
aC(;llmpanied by tortuous ways 1O them and difficult to navigate ror children with visual impainnenls. Water taps 
a:'c only put on during breaks and lunchtimes. and ch ildren must fi ght their way to drink. Children with visua l 
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needs o f ch ildren'" and prov is io n of appropriate SUppOlt to curat ive and rehabi litat ive 

co mponents o f menta l hea lth.'" T he Po licy does not ma instream C WD at a ll except for its 

mentio n to menta l health, which co uld be app licable with regard to hea lth needs o f children 

with menta l d isa bility. 

T he Po licy has no t bee n rev ised ever s ince its ado pt io n, which makes it o bso lete. To put the 

Po licy in to effect and address , hea lth needs of ·the Ethiop ian peop le, Hea lth Sector 

Deve lopment Program me (HSDP) is be ing implemented since 1997/98. Current ly it has 

reached its fo urth phase (HSDP IV, 20 10/ 11-201 4115)." " Neverthe less, the HSDP has not 

mainstrea med CWD. Its ind irect cont ributio n to CWD is the increase in number and coverage 

of phys ica l hea lth fa c il ities and he;l lth workers in the co untry.'" T his co uld pro mote CWD 's 

access to bas ic hea lth serv ices, ma in ly in the rural areas. The blindness preve ntion and 

co ntro l programme, tho ug h did not ma instream chi ldren with s ig ht d isab ility, is a lso worth 

mentio ning. Its implementatio n, however, encountered challenges due to poor data and 

stat ist ics o n the number of targets, shortage of resources and poor program coord inat io n.'" 

Another obvio us co ntri bution of the HSDP with regard to d isab ility is its emphas is on T B and 

leprosy re lated d isab il ity,''' bl ind ness prevent io n and co ntro l, and menta l hea lth .'" Chi ldhood 

bl indness, w ith catarac t, tracho ma and g lauco ma, has bee n identified as o ne of the major 

causes of blind ness in Eth io p ia. To tack le the prob lem of blindness, vario us in itiatives have 

been taken, inc lud ing launchi ng the G lo bal In itiative on blindness preve ntion and contro l, 

VISION 2020; estab lishme nt ofa Nationa l Eye Bank and deve lopment and standardizat ion of 

492 Id. Pri ori ties or tile Policy No. 8. 1. Even if it is possible to argue that the health needs of chi ld ren prioritized 
in the Policy could also include the health needs ofCWD, there is no any evidence that this particular provision 
urlhe ])01 icy was meant to include that. 
J9~ Id. Prior ities orthe Policy No.3. 
J'lJ In each phase, the document thm takes the place fi'Dln the previous sUlllmarizes the main goals of previolls 
I-I SDP phase, ils implcmcl1lation and ch.allenges faced . Therefore, ' it is possi ble to assess the aspirations of a 
certa in phase fi'olll its document and its implementat ion fr'OIll the subsequent phase's document. 
49S federal Democrat ic Republic of Ethiopia Min istry of Health. Health Sector Devclopr:lcnt Program IV. 
20 10/ 11-20 1411 5, Ihereina ller HSDP I VI. Oelober 2010, p. 5 . 

. '" Federal Minislr), or Healt h. Heal lh Sector Siralegie Plan (HSDP-III) 2005/6-2009/ tO, 2005, rherc inallcr 
t-1 SDP Ill] , p. 18 . 
.\ 'l7 The objecti ve is to reduce the occurrence of' disabi li ty related to TB and Leprosy. See !-IS D!> 1111 , id. p. 26. 
m See HSDP II I and HSDP IV. ciled above at nOles 99 and tOO. 
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cataract surgeons' tra ining curricu iul11 .4 99 Despite these initiat ives, the targets that had bee n 

reached were not more than half of the planned. "'o 

T he HSDP aims the mainstreaming o f detection and management of mental health prob le ms, 

and integration of me nta l hea lth services w ith the exist ing hea lth service de livery syste m.'" It 

envisages training of hea lth wo rke rs on mental health. ' " In this regard , it provides for 

adoptio n and imp le me ntation of me ntal hea lth policy. 'Ol According ly, there is a Nat io nal 

Me nta l Hea lth Strategy in the making. ' " T he draft , if adopted, gives particu lar atte ntion for 

c hildre n w ith me ntal health in the strategy. '" So far, however, me ntal hea lth re lated measures 

have s ide lined issues of c hildre n. In particular, laws pro hibiting coe rcive medical treatme nt 

for childre n w ith me ntal health prob le m have not been deve loped. 

Despite the fact that the polic ies, strategies and programmes have e nvisaged pro vISIon of 

mental health services in the ma instream health syste m, there has been lack/sholtage o f 

trained hea lth profess iona ls that co uld wo rk w ith C WD in the genera l health syste m. '''' They 

a lso add ressed only a few types of d isabi lities leaving out a lo t of other categories. The 

po licies, particularly, failed to inc lude measures for early ide ntificatio n a nd inte rvention of 

the various cI isabi I ities, inc Iud ing treatment and rehab i I itat ion,07 by provid ing a II necessary 

499 I-I SDP IV. ci ted above at note 99. p. 12. Performance report of the l-ISDP III showed that there has becn 
increase in the number of worcdas that im plement SAFE strategy fo r trachoma and performance of cataract 
surgcri es. [n 2008/09 cataract surgery achievement rate went nearly 60% of the l-ISDP II [ target. 
~oo Ibid. 
SOl I-ISDP ll i. cited above a t note [00. p. 65; HSDP IV, cited above at note 99, p. 59. 
~02 Trai ning given to hea lth ex tension \vorkers on mental health in order to enable them educate the community. 
identify and re fe r, and make fol low-up of patients is an invaluable goa l. Furthermore, provision of basic trai ning 
to general pract itioners and hea lth officers on mental hea lth has the poten tia l to increase accessibi lity of mental 
hcahh in di fre rcnt parts of the country. See I-ISDP Ill . cited above at note 100, p. 66. 
50J Ibid. 
~04 The dratl Nat ional Mental Heaith SU'at egy, completed in February 20 II , is not put to force yet (as of Jul y 
2012). It is meant to cover the years between 20 1 I and 2015. 
50~ The draH strategy identifi ed children and adolescents with mental disabil ity as vulnerable groups who require 
special considerat ion when devetoping. designing and implementing mental health scrvices. It a lso envisages 
collaboration in implementation of menta l hea lth of children wi th other ministries, such as Min istry of 
Education and Ministry of Inform at ion (Radio and Television) and other stake holders (li ke NGOs). 
FurthelTI10re. there is a plan to spcc ilica ll y add ress the mental health problem of chi ldren and adolescents and 
provide them spec iali zed services or habilitation and rehabilitation. The Strategy parli cular ly focuses on 
ch ildren's mental hea lth promotion and dc-sti gmati zation, school based men tal health, treatmcill or children in 
com mun ity and hospital based sett ings. See Federal Democratic Republi c of Ethiopia Minish'Y of Healt h, Draft 
National Menlall-lealth Sl rategy, (20 11-20 15). 20 11 , pp. 56, 76, 8 1-82. 
~06 The CRPD re inforced the recomm endat ion that the basic and continuing educat ion and training of doctors 
and health professionals should a lways include firsthand and up-to· date information on childhood disability. 
501 Rehabi litation services include physiotherapy. occupational therapy. speech therapy. audiology andlor 
psychological services: see Schneider and Saloojee. cited above at note 125, p. 197. 
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dev ices that enab le _CWD to achieve the ir full funct io nal capacity in te rms of mobi lity, 

hearing a ids, visual a ids, and prosthetics amo ng others. ' " 

Tho ugh it is the obligat io n o f the State under the CRPO, neit her Po licy nor actual 

implementat io n measures have bee n taken wit h regard to early identificatio n and interve ntion 

to prevent and mi nim ize further disa bilit ies ofCW0509 Ne ither the strategic documents nor 

imp lementatio n measures that are taken so fa r ev idence access ib ility of various rehabilitat ion 

serv ices, such as speec h therapy and phys iotherapy, whic h at an early age are crucial fo r the 

deve lo pme nt of C WD and tlie ir fu tu re partic ipat ion 'in the soc iety.' " Access to o lt hopaed ic 

dev ices, which wo uld enab le them to become independe nt, prevent fmt her d isabi lit ies and 

support thei r soc ia l integrat ion are lack ing, ' " though there a re in itiat ives ongo ing w ith regard 

to this. '" Yo uth friendly sexua l and reproductive hea lth care ta rget ing ado lescents w ith 

disa bil ities, wh ich emp has izes o n tack ling the stereotype that PWO are asexual, has not bee n 

deve loped . 'OJ Protect ion measures fo r CWO from vio lence and abuse, inc luding sexual 

violence that increases the ir r isk of being HJ V in fected , has not been carried oul. 

Genera lly, tho ugh there has been expans io n of hea lth inst itu tio ns, the ir phys ica l 

access ibili ty ' " and affo rdab ility o f the serv ice are still in quest ion.'" Witho ut having trained 

~08 e Re General Comment No.9. paras. 51-57. The Committee finds that such measures arc indispensable. 
"" See CRPD. arl. 25 (b). 
~ I O CRPD. art. 25 (b): CWD have the right to access services designed to min im ize and prevent lurther 
disabilities. which include various therapies. 
~ I I The right to health encompasses such services in addition 10 vari ous other med ical and social services. 
CESCR General Comment No.5. para. 3~ ; sec also the Declaration on the Rights or Disabled Persons, General 
Assembly resolution 3447 (XXX) or 9 December 1975, para. 6; and the World I>rogramme of Action 
concern ing Di sabled Persons, General Assem bly resolution 37152 of3 December 1982, para. 95-107. 
5 12 According 10 Ethiopia's State report to the CESCR, there is production of orthopaedi c appliances. including 
provision of new equipment and maintenance especially for children in the country. Buildings have been 
constructed to strengthen artificial and supportive body parl manufacturing institutions; and special national 
rehabilitation center has been constructed to provide medical services and training for orthopaedics 
professionals. Yel , implementation on the ground in this regard is far from reality. CESCR, Implementation of 
the International Covenant on Economic, Social and Cultural Rights, Combined initial, second, thj rd and fOUl1h 
periodic rep0l1s submitted by States Part ies under articles 16 and 17 or the Covenant: Ethiopia. E/C I2IETI-III -
4.28 August 2009. lhercinatler CESCR. Ethiopia, E/C. 12/ETH/ t-4] , paras. 150. t 5 1 and 153. 
~IJ Proper sexual and reproductive health care. which respects confidentiality and pri vacy, helps youth with 
disabilit ies to enjoy a ftllfilling and decent Iile and to participate within th eir cOllll11unity. CESCR General 
Comment No. 14. paras. 22 - 23. , 
5 14 Adequate access to bui ldings is an inherent part of the ri ght to health of CWD. CESCR General Comment 
No. 14. para. 12 (b). Note that Procl amation No. 624/2009 provides that any public building and its facilities 
shall be accessible to children (persons) with disabilities. See Proclamation No. 62412009. Ethiopian Bui lding 
Proclamation. an. 36. 
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professiona ls o n disab ility issues and the needs of C WD, ex istence of institutions by itse lf 

rema ins an unfulfilled promise. No measure has been taken to prov ide necessary hea lth 

insurance and hea lth care faci lities fo r C WD co ming from indigent fami lies'" There is no 

initiative observed, which is aimed at ensuring private pro v iders of medica l se rvices and 

fac il it ies comply w ith the princ iple of non-d iscriminat ion in re lat io n to CWD. '" Therefore, it 

is fair to co nc lud e that the St~te h~s fa iled to carry out its treaty o bligations. 

S imilar wit h the genera l polic ies, the Nat ional Plan of Actio n for Ch ildren has s ide lined 

C WD.'" Without c lear mainstreaming of CWD in hea lth and hea lt h re lated services, in 

po lic ies and p lans, it goes witho ut saying that it is difficult to expect foca l points that wo uld 

mo nito r implementatio n, nor targeted awareness rais ing and bud geting fo r CWD to ensure 

their rig ht to hea lth '" 

4.3.3.3 Work and Employment 

Though a ll children, inc luding C WD, are better off if they co nti nue seco ndary educatio n afler 

co mplet ion of co mpulsory primary ed ucation, soc io-economic rea lities might expect some, if 

not most, of them to prepare for the working wo rld.'" Such rea lities, if not regulated 

systematically, can result in these children being easy targets for exp lo itat io n and perform 

hazardolls wo rks that may inter fere with their overall deve lopment. 

51~ Even if there is severe constraint in resource to provide health services for CWD, the state is obliged to do so 
through adoption of relati vely low-cost targeted programmes. See CESCR General COlllment No. 14, para. 18; 
CESCR General Comment No. 3, para. 3. 
' I(~ Committee 011 ESCR Jloted that States have special obligation in thi s regard. CESCR General Comment No. 
14. para. 19. 
517 The State is obliged to ensure that CWD get similar treatment in private health faciliti es without any 
discrim ination . Since the principle of non-discrimination lays obligation of immediate effect. lai lure to ensure as 
such amounts to failure to implement the core content of the ICESCR and other international human ri ghts 
instruments ratified by the State, and hence, prima fac ie. a violation. CESCR General Comment No. 14. paras. 
26.30.43. 47; CESCR General COllllllelll No.5, para. 34. 
518 See National Plan of Action for Chi ldren , ci ted above at note 68, p. 60 for its goals on health . 
~19 There are no focal points that specilically address and monitor health issues of CWO; no spccific budgeting 
and awareness raising measure conducted targeting h,ealth related issues of CWO. 
520 Note that minimum age for work in 11l0stjurisdictions including in ILO standard is lowcr than 18 years. In 
Ethiopia chi ldren above the age of 14 are eligible lor work under the labor proclamation. This shows chi ld labor 
is to be taken to exist for those children below the age of 14. CWO above the age of 14. if they engage in work 
and employment. it \vOllid not be considered as ch ild labor. 
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In Ethiopia, as in many AfTi~an countries, ch ildren in ge nera l a nd C WO in part ic ular e ngage 

in labor activities, '" often in the in fo rmal economy and house ho ld tasks, inc lud ing me nia l 

tasks like begg ing. The very reaso n that forces the m to wo rk is their very surviva l'" a nd the 

surviva l of their fa mily. '" Poverty, lack of adeq uate access to education a nd lack of 

awareness forced Ethiopian children as young as 5 years old to active ly work in famil y farm s, 

informa l businesses and sometimes in the fo rma l sector for lower wages. '" This ca lls for 

taking up measures that protect the ir rights related to work and employ me nt. 

As noted in chapter three, and as is the case w ith o ther rig hts, imp lementatio n of the right to 

wo rk and e mployme nt of C WO a nd protection from labo r re lated abuses, necess itate 

adoptio n of a ppropriate leg is lation, strategies and po licies; creating awa re ness o n the right of 

C WO to be free fI'om c hild labo r and the requi red standa rds lor those that are engaged in 

work related activities; adopt ing administrative, budgetary, judic ia l a nd various o ther 

appropriate measures designed to rea lize it. S25 

It is noted in c hapter three'" that incorporat ion of standards set in internat iona l instrume nts 

and harmo nizatio n of domest ic laws w ith same is one of the leg is lat ive measures States are 

req uired to under1ake to e nsure work related rights of C WO. In th is regard , the Eth iop ian 

labo r law fai led to co nfo rm to international s tandards to which Et hiopia is co mmitted, by 

providi ng min imum age for wo rk at fo urteen (14) years of age .'" The Co mmittee on 

Eco nom ic, Socia l a nd Cu ltura l Rig hts has noted that States should adopt leg is lative measures 

that pro hibit labo r of c hildre n under the age of 16 as the ir obligation re lating to child labo r 

'21 According to a study made on 43.06f households disclosed th'c fact that 85% of the chi ldren between 
the ages of 5 to 17 arc engaged in some kind of productive and household acti vi ties: 33% of them 
combine schooling and work; thm 92% of th ese children are engaged in unpai d work and that in Illost 
paris of the coullIry the average number of hours of work is in the area of 33 hours a week. UNICEF 
on the state of the world's children 2005 staled that 43% of Ethiopia children between the ages of 5 and 14 
arc engaged in child labour during the years 1999 and 2003. V. Goel , 'Children's human rights in 
underdeveloped country: A study in Ethiopian perspecti ve' , Ali'ican "oumal of Polit ical Science and 
Inremationa l Relations, V-ol. 3 (4 ), 2009, p. 150. 
~1::! For exampl e. chronic food insecurity and malnutri tion that put the survival of CWO at ri sk arc still prevalent 
in Ethiopia. CESCR Concl uding observation on Ethiopia. 2012, cited above at note 55. para. 22 . 
. 523 Nat ional Employmcnt Policy and Strategy of Ethiopia, 2.3.5.9.1 Strategy for Protecting Children agai nst 
Ch ild Labor Ex pl oiration. 2009, p. 48. 
~24 [d. Policy Action Area and Strategy - 2.3.5.9 Protecting Children against Chi ld Labor. 2009. p. 47. 
~2~ See also CESCR General Com ment No. 18, paras. 22, 38 - 43, 48-5 1, pp. 139 II 
526 See section 3.2. 1. 1 above. 
517 Proclamation No. 37712003. Labour Proclamation. 10th Year No. 12, 26th February 2004. (hercinafter 
Proclalllalion No. 377/2003 J, arl. 89 ( t ) & (2). 
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under artic le 10 of the ICESCR. '" The labor law, by leg itimiz in g employment o f CWO who 

atta ined the age o f 14, thus, fa iled io e ffective ly prohibit child labor, inc ludin g labor of C WO 

as per internationa l stand ards. This exacerbates the fact that child labor is a w idespread 

practice in Ethiopia.529 Furthermo re, the law has fail ed to inco rporate principles fo r the 

protectio n o f young workers w ith disabilities fro m wo rst forms o f child labor as prov ided in 

ILO Convent io n No . 182,'30 which has been ratified by Ethiopia B
' 

As a leg is lati ve measure, disability spec ific employment proclamatio n has bee n ado pted by 

Ethio pia to ensure realizatio n o f, the right to wo rk and employment of PWO.532 The law 

adopted the soc ial mode l for disabilitym and highlighted bas ic concerns re lated to 

employ ment o f PWO. It, however, fa iled to even mention C WO though yo ung workers are 

recognized under the labo r proclamation.' " Co nsequently, it s ide lined them from the 

ma instream leg islativ,e protection and further resulted in lack of appropriate ly and adequate ly 

designed laws, po licies and programs that spec ifically deal w ith work re lated rights ofCWD. 

The ex isting general and disability spec ific labo r laws have o nly dea lt with wo rk and 

employ ment in the formal sector. However, high unemployment and lack of sec ure 

employment fo rced workers, inc luding CWD to seek employment in the informal sector o f 

528 CESC R General Comment No. ) 8, para. 24. 
~29 The major factors that gave rise to ch ild labor in Ethiopia arc household poverty, fami ly disintegration and 
loss of parcnts due to vari olls reasons. See National Employment Policy and Strategy of Eth iopia, cited above at 
note 125. p. 47. 
530 ILO, Worst Forms or Child Labour Convention. [999 (No. 182), Adopted on 17 June 1999 by the General 
Conference of the Imcrnational Labour Organization at its eighty-seventh sess ion , Entry into fo rce: 19 
November 2000. Art. 3 (d) of the [LO Convention categor ized ' Work which, by its nature or the ci rcumstances 
in which it is carried out , is likely to harm the health, safelY or morals of ch ildren ' as a worst fo rm of chi ld 
labor. Proclamation No. 377/2003 , ar t. 89 (3) only proh ibits engaging young workers in a work than endangers 
the ir life or heallh without expressly providi ng it as a worst fo rm of child labor. Since further requirements with 
regard to satety and mora ls can provide better protect ion, they shou ld be incorporated to the domesti c laws. 
~31 See Convent ion Concern ing Prohibit ion and immediate Action for the El imination of the Worst Forms of 
Child Labour Ratificat ion Proclamation. Proc lamation No. 335/2003. An. 3 of the Proclamat ion mandates 
MoLSA to take all necessary measures fo r the implementation of the Conven tion. 
532 Proclamation No. 568/2008. Right to employment of persons with disab ility proclamation , 14th Year No. 20. 
Addis Ababa, 25th March , 2008 [hereinafler Proclamat ion No. 56812008j. T his proclamation has a lso repealed 
the pre-ex isting Proclamati on No. 10 111994 on the Righ t of disabled persons to em ployment. The previous law 
is repea led because it ' created. by providi ng fo r reservation of vacancies fo r disabled persons, an image whereby 
people with disab ili ties to be considered as incapable of performing jobs based on merit and fai led to guarantee 
their right to reasonable accom modation and to provide fo r proper protect ion '. See Proclamat ion No. 568/2008. 
preamble. para. 2. 
m For further information on 'socialm odel' of di sabil ity, see 'section 2.7 above. See also Office orthe High 
COlll lll issioner fo r Human Rights, c ited above at note 182, p. 13. 
H4 A young worker is a person who is in between 14 and 18 years or age. See Proclamat ion No. 377/2003, 311 . 

89( I ). 
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the eco no my. '" Children wo rk in info rma l bus inesses and famil y far ms for low wages. '" The 
laws have not targeted reduction of the number of those wo rkers who are in the informal 
eco no my. Furthermo re, there is no leg islation that regulates do mestic and agricultura l wo rks, 
which wou ld a llow wo rkers in such sectors to enjoy the sa me level of protect io n as other 
wo rke rs recognized in the labo r laws. m 

A National Employ ment Po licy and Strategy has bee n adopted in 2009 to guide the issue of 
employment creation and labor ad ministration in a coord inated manner. " · It is des ig ned to 
address the issue in urban and rural areas and fo rmal and informal sectors,H9 Promoting 
employ me nt o PPOltunit ies fo r PWD, enhanc in g yo uth employme nt and protecting chi ldren 
against child labo r are amo ng the cross-cutting issues 'ofthe Po licy document.''' 

T he Po licy and Strategy, however, has s ide lined C WD. Nowhere a re they mentio ned in it , not 
eve n in the priority areas that have direct linkage to the ir issues.'" This ev id ences the little or 
no attentio n g ive n t() them and their particular needs. Despite the Po licy's pro vis io n for 
en forcing institut iona l protect io n and equal employment o ppo rtunities to PWD, the Strateg ies 
on it fa iled to indicate the role of the State in ensuring children (persons) w ith disab ilities the 
rig ht to wo rk in the mainstream employment secto r. Apart from recogniz ing government 's 
ro le to improve access to education and employment , no po licy framewo rk is set for the 
prov is ion of adequate income support by the State fo r those who are denied 0 PPolt unity for 
employ ment owing to their disab ility. '" 

\3~ CESCR General Comment No. 18, par.a. 10. 
~36 In Eth iopia. poverty. inadequate access to education and lack of awareness arc some of the reasons that forced children to work. See National Empl oyment Policy and Strategy of Ethiopia. Policy Act ion Area and Siratcgy - 2.3.5.9 Protecting Children against Chi ld Labor, 2009. p. 47. 
~)7 CESCR General Com ment No. 18, para. 10. 
~lR National Employment Policy and Strategy of Ethiopia. cited above at note 125, p. iv. 
\J9 Ibid. 
'"' Id. PI'. 40. 45-48. 
~11 The Cross cutting issues or the Poli cy and Strategy: Promoting employment opportunities for people wi th disabi lit ies. enhancing youth employmen t and protecting ch ildren against child labor are issues that have direct implications on work and employment issues orCWD. 
~ 4 2 According to the Committee on Economic. Social and Cultural Rights the State is duty bound to provide adequate in come support to children (persons) with disabilities who have been denied opportun ity for employment owing to their disabili\y. See CESCR General Comment No.5. para. 28. 
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A Strategy on making private employers aware of causes o fPWO is emphas ized'" Vet there 

is no prov is ion on monitoring of them for observing particular rights of children (persons) 

w ith disa bi lities related to wO I:k and employme nt, inc luding non-discrimination and 

reasonable acco mmodation. Without effective monitoring in play, mere awareness creat ion 

cannot guarantee im plementation of d isab ility spec ific rights by private employers. The 

Po licy and Strategy has to be comprehens ively rev ised to incorporate new deve lop ments, 

such as the C RPO, which lay d irections on effective mechanisms to be put in place to ensure 

CWO utmost protection of rights. '" 

As it is indicated in section 4.3. 1 above, MoLSA is mandated to oversee issues of PWO. 

Under it s ausp ices a new ' Soc ia l Protection Po licy' is prepared, which is expected to be 

endo rsed in the near fu ture. '" The draft policy has dea lt with various issues of PWO, 

inc luding labo r re lated issues. Neverthe less, it has a lso fai led to mainstream C WO like its 

predecessors. They are on ly to be targeted under genera lly designed issues of PWO andlor 

orphan and vulnerabre children'" The nat iona l plan of act ion fo r the rehab ili tatio n of peoples 

liv ing w ith d isability, adopted to implement internationa l conventions and co nstitutiona l 

provis ions regarding peop le liv ing with d isab ilities,''' has also failed to ma instream particu lar 

issues of C WO. Its implementation has so rar remained o nly on paper'" 

Work and employment issues are one of the main mandates of MoLSA in add ition to its 

overa ll mandate to oversee issues of PWD. S49 While ca rrying out its mandates, it relies on 

standards set by so me of thy re l ~va n t international jnstru ments. But there is a tendency to 

igno re General Co mments and Concludin g Observations of treaty bod ies '" Making use of 

such documents co uld have higl,.ly assisted effect ive im plementation o f various measures 

~4 3 National Employment Pol icy and Strategy of Ethiopia, 2.3.5.8. 1 ~ Strategies for Promoting Employment 
Opportuni ties for Persons with Disabil ities, 2009. p. 47. 
544 For exam ple, Ethiopia ratified the CRPD in 20 10. which is a year after the adoption of the National 
Employment Policy and Strategy. 
545 Interview with Ato Zerubabel El ias. cited above at note 416. 
546 Ibid. 
'" CESC R. Elhiopia. E/C. 12IETH/ I-4. para. t49. 
~4~ Despite some elTOrlS by MoLSA LO carry out promotional activit ies and provISion of technical and 
professional assistance LO stakeholders, such initiatives remained a one~time act ivity. Interview with Ato 
Zcrubabel Elias. cited above at note 4 16. 
WI See Proclamation No. 47 1/2005. Definition ofPowcrs and Duties of the Executive Organs orthe Federal 
Democratic Republic of Ethiopia Proclamation. 
550 Interview with Ato Zerubabel r::iias, cited above at note 4 16 . . 
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carried o ut/needed to be carried o ut to ensure realization of soc io-econo mic rights of CWO, 

inc luding wo rk and employment re lated rights. 

Access to employ ment of C WO is highly limited in Ethiopia.'" T his fact le ft many to wo rk in 

the info rmal sector. Those who are working in the informal eco no my have to wo rk for a lo ng 

time in unsa fe and unhealthy conditions of work w itho ut any regulation from the Statem 

These co nditions interfere wit h the children's hea lth and their overall deve lop ment. Hence, 

the State has fai led to perfonn its o bligation to protect C WO fi·om such conditio ns.'" 

Child labor, wh ich is highly preva lent and main ly in vo lves children under the age o f 14, has 

not been prevented yet. Children w ithout parenta l care and those fi·o m marg ina lized fami lies 

are in increased risk .of engaging in the wo rst fo rms of child laboL'" This directly interfe res 

with the children 's health and deve lopment. Accordingly, C WO ' rights related to work and 

employment have not been effective ly ensured. 

As noted in chapte r three,'" spec ific budgeting fo r C WO is necessary SO as to g ive them 

appro priate attentio n and ensu re that particular measures of implementation with regard to 

thei r rights, infer aLia, work and employment re lated rights are carried out effectively. '" 

Apart fi·om budgeting fo r PWO in ge neral, there is no specific budgeting fo r C WO in 

Ethiop ia s ince they and their Issues are not mainstrea ,ned yet. '" 

Tho ugh MoLSA is clearly mand ated to oversee issues of PWO, inc lud ing their wo rk and 

emp loy ment re lat ed rights. there is no focal po int established that dea ls w ith issues of 

CWO. '" Th is rea ffinns the fact t hat issues of CWO are s idelined. Consequently, the ir rights 

re lated to work and emp loyme nt can be sa id to be over looked and submerged. With a c lear 

mandate give n to it to oversee issues of PWO, inc luding CWO, MoLSA had to ha ve 

' ~I CESCR Concluding observation on Ethiopia. 20 12. cited above at note 55, Para. 9. 
~~~ Id. para. 10. 
~q In addi tion to creating opportuni ties lor work. the State is required to provide minimum age lor employment. 
regulate working hOlils and condi tion. and provide 101' penalties or other sanct ions in ti me of fai lure lO observe 
the laws and regulations. See Mower, cited above at note 104, pp. 4j-44. 
~~ 4 Id. para. 15. 
,~~ See section 3.2. 1.3 above. 
~S6 UNICEF, cited above at note 8, p. 34. 
S57 Interview \vith AtD Zerubabel Elias. cited abo ve at note 416. 
~~8 J bid. 
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estab lished a foca l po int fo r CWD and established a nationa l foca l po int to fa c ilitate inter­
sectoral coo rdinatio nj n the implementation ofsoc io-eco nomic rights ofCWD.'" 

MoLSA mo nito rs implementation measures carried out directly by it and by regiona l sector 
offices. '6O It prov ides the necessary training and other required ass istance for the reg ions to 
e ffective ly impleme nt the po licies and programs, which eventua lly may cont ribute for the 
rea lizat ion of wo rk related rights of CWO. The regional o ffi ces report back to it abo ut the ir 
successes and fa ilures. In actual impleme ntat ion activ ities, however, there is no s ignificant 
coo rdination between them. '" Lack of such coord inat ion co upled w ith lack of national focal 
po int (coo rdinating co mmitiee) 11egat ively impacted on the preparation of the co untry's 
reports to be submitted to treaty bodies. 

In the overa ll activities of MoLSA, there is deve lopment in the partic ipation of DPOs'" In 
particu lar, its engagement w ith tile Ethiop ian Federation of Assoc iat ions of Persons wit h 
Disab ilities (EFAPD) is a notable advance. There is a move to establis h DPOs Co unc il to 
a llow the m engage co-ordinate ly. '63 No netheless, it is the reg istered DPOs only that are 
invited to partic ipate. It is known by the MoLSA that most PWD are not o rganized in any 
DPO. Since much awareness creation is not carried out, except for the reg istered ones that 
have access to the MoLSA, many are left out. Particularly, partic ipation of C WD has not 
been so ught . '~ T his goes against the very principle in relation to the rights of children III 

ge nera l and rights ofCWD i ,~ part!cular, i.e. right to be heard and to partic ipate'" 

559 Eftective monitoring of implementation of socia-econom ic ri ghts of children (persons) with disabi li ties presupposes establi shment of national coordinating committees or sim ilar bodies, which serve as nali onal focal point that ensure inter-sectoral coordination. See CESCR General Comment No.5, para 14; UNICEF. cited above al nOle 8, p. 33. 
560 Ibid. The MoLSA is main ly engaged in general implemen tation measures. It prepares pol icies and programs to be im plemented basically by regional stales. II assists them with the required assistance needed for them to effecti vely carry out their mandates. They finally report back to the MoLSA. 
561 Jbid. 
~62 MoLSA provides train ings and other awareness raising measures for DPOs. It also engages them in activities thm concern persons with disabilities. 
56l Interview \vith Ato Zerubabel E1ias, cited above at note 4 16 . . 
~64 The DrOs them selves are primarily membered by adu lts ""ith disabilities. 
56~ 170r more informat ion on the principle, see chapter two, section 2.4. 1 (b) above. 
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4.3.3.4 Play, Recreation , Leisure and Sports 

As it has bee n discussed in Chapter two above, soc io-eco nomic rights o f C WO include the ir 

right to play, recreation, le isure and sporting act ivities. 5o. A twin-track approac h is to be 

fo llowed in this regard , i.e . ensuring access to ' mainstream ' rea lms and 'd isability-focused ' 

rea lms of play, recreation, le isure and sports."7 Particu lar attentio n to this right of C WO is of 

paramo unt impo rtance since it has the potent ia l to offer them opportunities fo r healthy liv in g, 

soc ia l inte ractio n, recreat iona l participation, or e lite co mpetit io n.568 

Like other rights, States are obliged to take appropriate measures ' to ensure that CWO have 

equal access with other children to participation in play, recreation and leisure and sporting 

activities, inc luding those activ ities in the sc hoo l system,.56' However, as noted by the 

Co mmittee on the Rights o f the Child , ' insuffic ient attention has bee n g iven by States Parties 

and others to t he implementation of th is right',570 not o nly w ith regard to CWO but a lso 

children in ge neral. Ethiopia is no exception to that. 

In Ethiop ia, there is no leg is lation, po licy, strategy or plan that targets t he right of CWD to 

p lay, recreation, le isure and sports. '" Part icularly, the National Plan of Act io n for Children 

has le ft the issue as ide. 572 As noted in Chap.ter three of this paper, one of the measures for the 

impleme ntat io n o rthe rights of C WO is des ignation of appropriate general and spec ific laws, 

policies, programs and plans that ha ve incorpo rated and harmonized with internationa l 

treaties rat ified by the State , In t.his regard , there is. an obvious failure of Ethio pia for the 

implementation of the right to play, recreation, leis ure and sports of CWO. 

566 Though th e term s piay. recreat ion and leisure. including spon s arc synonymous. they have important 
difTerences. 'play ' describes activi ti es which are not con troll ed by adults and wh ich do not necessari ly conform 
to any rules: 'recreation ' describes various acti vi ties undCl1akcn by choice for the purpose of pleasure: and 
' leisure' is a broad term implying havi ng time and fi'cedoln to do as one wishes. UNICEF. c ited above at notc 
14]. p. 469. 
~67 Schulze. cited above at note 181 , p. 170; Roy, cited above at note 88, p. 6. 
568 eRe. General Comm ent No.9, paras. 70-7 1; M.A. Hums, A.M. Moorman and E.A. woln: cited above at 
note 89. p. 48. 
560 CRPD. a l1 . ]0 (5)(d). 
570 Committee on the Rights of lhe Child, General Comment No.7, 2006, CRCIC/GCI7IRcv. l. para. 34. 
'71 Except Proclamati on No. 692120 I 0 mandates the Sports Commission to ' ... ensure the creation of conducive 
condition for the participation of disabled persons in sport acti vities ' . no further leg is lat ion , pol icy, strategy or 
plan that mainstreams CW D in play. recreation. leisure and sports has been adopted. See Sports Commission 
Establ ishment Proclamation. Proclamation No. 692/20 10. art . 5(2). 
572 See Nationa l Plan of Action fo r Child ren, cited above at note 68. 
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Though the CRPO c learly required the inc lus ion of act iv ities a imed at rea lization of this right 

in the sc hoo l system, the requirement has not been observed so far. Play field s and spo rt ing 

activities be in g carried o ut in virtua lly a ll main stream schoo ls a re not access ible for C WO.'" 

No training for recreation, leisure and play is g ive n for schoo l-aged CWO so that t hey 

express themse lves a-nd rea lize se ff satisfy in g, quality life.'" Teachers, inc luding hea lth and 

phys ica l ed ucation (HPE) teachers a re not themse lves we ll trained in this regard. '" They a lso 

lack awareness creation trainings on the issue. Co nseq uent ly, while superv is ing other 

students to engage in sports and play act ivities, they have to recom mend those with 

disab ilities to take rest even if the curriculum req uires a ll students to participate. 

Rec reational programs broad casted over the public media wo uld often igno re particular needs 

of C WO. For exa mple, there. are ~h ild spec ific entertainment programs broad casted over the 

natio nal radio and telev is ion (Ethiopian Radio and Te levis ion Age ncy). These programs ha ve 

s id e lined the issues of children with hearing impa irments to the extent that they are not 

adapted to them in any manner. Oue to this they become unab le to enjoy the program and to 

rea lize their bas ic ri iS ht o f participation. This obv ious ly calls for budgeting and aware ness 

creation to prepare programs directed to CWO and to adapt the general programs in 

accordance wit h the ir needs. 

Places of play and recreat ion a re usua lly inaccessible to CWD. The State 's obligation to 

make sure that pub lic as we ll as private service prov iders are access ible to CWO in an equal 

ma nner with tho se w itho ut disab ilit ies has not been observed yet . 

In the absence of a strategy.aime,d at realization of .the. r ight, it goes witho ut say in g that it 

wo uld be difficu lt to ex pect a foca l poi nt , a llocation ort he necessary reso urces, devc lopme nt 

of mec hanis ms for mo nitoring and eva luat ion and coo rdination of var io us departments and 

agencies at a ll levels of government, inc luding international cooperat ion fo r the realizat ion of 

m The writer has visi ted a number of public as well as private schools, particularly primary schools, in Addis 
Ababa and outside. CWO are Illostly le ft unattended during play and spons acti vities. Such activities could be 
carri ed out during break times orthe students or as part of the curriculum being supervised by tcachers. In both 
instances CW'O simply stay sitting until those wi th no disabilities finish the acti vit ies. 
574 The Committee on the Rights of the Ch ild has clearly nOled that there has to inclusion of tra ining for school· 
aged CWD about recreation, leisure and play. CRC,.General Comment No.9, para 44. 
575 HPE trainees are just given some in-class courses related to di sability but the courses are not supported by 
practi cal skil l trainings and th is affects the ability of teachers to actually appl y the courses they have taken. 
Interview with Martha Tinsae, Health and Physical Education teacher, in August 06, 20 12. 
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this rig ht o fCWD. Furthermore, awareness- ra is ing on this right to the genera l community, to 

concerned bodies like teachers, p lay wo rkers, env ironment planners and to CWO themse lves 

is not carr ied out. 

4.3.4 J udicia l protection (enforcement) of the rights 

As noted under chapter three, judic ia l protect ion ofsoc io-econo mic rights o f C WO is one of 

the essent ia l measures fo r the imp lementation of the ir rig hts. 57
' Effect ive app lication of this 

measure presupposes the existe nce o f just iciab le soc io-econom ic rights in add itio n to 

access ible j ustice syste m and ' strOlig jud ic ia I act ivism" 

As provided above, soc io-econo mic rights are entrenched in the Constitut ion under the 

crudely form ulated provIs Ion of a rt ic le 41. '" Unli ke so me jurisdictions that embody soc io 

eco nom ic rights as Qirective Princ ip les of State Po licy (DPSPs) in the ir const itutio ns and 

making suc h rights notjuslic iab le, which bared courts from enfo rcing them,S78 the ir inc lus io n 

under a rtic le 41 of the FDRE Co nst it ution in an equa l foot ing with civ il and po litical r ig hts 

makes socio-eco nom ic r ights under this provision justic iab le human rig hts.'79 

Art ic le 13( 1) of the Co nst itution imposes duty o n a ll fed era l and state legislat ive, executive 

and jud ic i;.! 1 org;'lns to respect anct enfo rce fundamental rig hts and freedo ms. S isay argues that 

the duty o f the judic iary to ento rce r ig hts is an express ion o f justic iability o f the fund amenta l 

rights and fi'eedoms pro vided by t he Constitution,580 inc luding socio econo mic r ig hts. '" 

Accordi ng ly, as per a rt icle 37 ( 1) of the Co nstitution t hat provides for the rig ht to bring 

n6 See section 3.2.3 above. 
S77 Sec section 4.3.2. . 
5"18 See for example Part IV of the Indian Constitution and Chaptcr II or the 1999 Nigerian Constituti on. 
\"!9 Rakeb cited above at note 435, p. 28. Note that socio·econorni c ri ghts provisions simi lar to DPSPs of other 
Stmes arc included in the FDRE Constitu tion under its National Policy Principles and Objecti ves pan. These 
princi ples. even though cannot be argued to be justiciable, they strengthen the interpretation of just ic iablc rights 
under articl e 41 and hence their enforcement. Apan frolll thi s supporting role, the principles cannot hamper 
justi ciability of art icle 4 1 r ights. See FORE Constitution. a!1S. 89-9l. 
~80 Sisay A. Ycshancw 'The justi ciabili ty of human ri ghts in the Federal Democratic Repu bl ic or Ethiop ia'. 
(2008) 17 ava; lable al htlp://ssrn .com/abslracl= t 530825 (l aS! accessed on I November 20 I I), p. 5. 
5S! In Ethiop ia's State Party repon 10 the CESC R, it is recognized that socio-economic r ights are justi ciable so 
long as actions based on them are related to State's obligations to 'respect' and ·protect ' . With regard to actions 
related to the obligations to · fu lfi l' . they generall y many not be j usti ciable but still there are instances wherc the 
Government is expli c itl y bound to .fulfil them . hcnce making them just iciable. An example of thi s is the r ight to 
socinl security. which involves the Go\'ernmcnt 's obligation to 'fu lfil ', and can be enforced before Social 
Secllrit) Appeal Tribunal. In general. it is provided that ·the Govemment acknowledges the justiciab le 
dimcnsion or econom ic. social and cultural ri ghts ' . CESCR. Ethiopia, E/C. 12/ETI-II I-4. paras. 14-15. and 17. 
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justic iable maner to CO Ult s of law or other competent bod ies with judic ia l power and o bta in 

dec isio n or judgment , C WD have the rig ht to bring issues invo lv ing soc io economic rights to 

co urt s of law and o btain j udgment '" 

In additio n to the c learly entrenc lled rights in the Co nstitutio n, Ethio pia has ratified var ious 

human rights treaties that inco rporate justic iable socio-eco nomic rights. '" Particula rly, the 

A fri ca n hum an rig hts syste m to which Ethiopia is co mmitted to established justic iable soc io­

econo mic rig hts.'84 Consequently, it is fa ir to co nclude that Ethiopian human rig hts system 

has deve loped normative jiamewo rk that recognized justic iable soc io-eco no mic rights. 

However, judic ia l practice s hows that Ethiop ian COUlts genera lly shy away fro m adjud icat ing 

cases based o n const itut iona l prov is io ns in genera l and provis io ns on hu man rights in 

particula ... 585 T his emanates fro m the be lief that s ince the Co nstitutio n mand ates the power of 

interp reting the Constitut ion and constit ut iona l d isputes to the House of Federation (1-1 01') 

with the recomme nd atio n o f the Co unc il o f Co nstitutiona l Inquiry (CC I), courts are booted 

out fi·om app ly ing co nstittltio.na llye ntrenched norms.'86 

Cumulative reading o f a rtic les 83 and 84 of the Co nstitutio n with artic les 6, 17 and 2 1 of the 

CC I Proc lamat io n c learly indicate that the mandate of Ho F is to dec ide o n ' co nst itutio na l 

d isputes', which is about co nstitutionality of laws o r dec is io ns co ntested that necess itate 

interpretat io n of constitutional ptov isions. 587 Co urts can actua lly app ly const itut iona lly 

ent renc hed rights and provis io ns of internat iona l human rig hts instru me nts, inc lud ing soc io­

econo mic rights, bas ing artic le 13 of the Constitutio n unless the provisions a re contested to 

be unco nsti tutiona l and necess itate constitut iona l interpretatio n'" Consti tutiona l duty of the 

5112 This is in line with aJ1icie 8 of the Universa l Declarat ion of J-Iuman Rights (UDI-IR). which provides that 
'everyone has the right to an efieclive remedy by the competent national tribunal s for acts violating the 
fundamental rights granted him by the constituti on or by law'. Note that art icle 13 (2) of the Constitut ion 
expressly provided thal fundamchtal rights and fr'cedorn s specilicd in its chapter three. including socio­
econom ic rights under article 4 1. shal l be interpreted in a manner conform ing to the principles of the UDI-I R. 
m See sect ion 4.3.2 for more on this. 
'84 See section 3.2.3. above. 
'8' Sisay. cite above at note 580. p. 7. 
'S6 Ibid. 
587 Council of Const itut ional Inquiry Proclamation, Proclamation 2501200 1, Federal Negarit Gazeta 7th Year 40. 
6 July 200 1 [hereinafter _Proclamation N~. 2501200 1]. See also Proclamation to Consol idate the House of the 
Federation of the Federal Democratic Republic of Ethiopia and to define its Powers and Responsibilities. 
Proclamation 25 112001. Federal Negari t Gazeta, 7th Year 4 1.6 Ju ly 200 1 [hereinafter Proclamation 25 1/200 11 . 
588 Even in cases where 'const itutional disputes ' arise, courts still retain the power to decide on the cases. What 
th ey do is they submit the legal issue that they believe is in need of interpretation to the cel while the case is 
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jud ic iary to enforc e the rights enshrined in t he Co nstitution obv ious ly extends to app ly in g 

them in cases they a re referred to. T his fact is further strengthened by article 3( 1) of the 

Federa l Courts Procl~mation that [ll'Ov ides for federal courts the ju risdict io n to enteltain cases 

aris ing under the Constitution, fed eral laws and internat ional treaties. 589 

The re are, however, a few instances where Ethiop ian CO Ult S enterta ined cases in voking the 

human rig hts provis io ns of the Const itution and prov is io ns of internatio nal inst ru ments.'90 

Notably, in Tsedale Demissie v. Kifle Demissiem the Federa l Supreme Court Cassation 

Div is ion has rendered a landmark decis ion'" regarding app licatio n o f co nstitutiona lly 

entrenched human rig hts and human rights incorporated in international treaties by a ll leve ls 

of COUltS in the cou ntry. 593 Eve n If the jurisprudence so fa r d id not add ress socio-economic 

rights spec ifica lly, s ince they enjoy equal status with c ivil and politica l rig hts in the 

Co nstitution,'" the ir app licabi lity by cou rts of law has a lso been established. T here fore, 

C WD can access co urts for alleged v iolat ions of the ir socio-econom ic rights. Judic ial 

activism to proactively app ly the rig hts is still required to effective ly enforce them. 

Any cons ide ratio n of the application of socio-economic rights recognized by law to Issues 

that impact on the lives o f c hildren (persons) with disabi lit ies mu st inevitably address the 

problems of access ing the justice system, let a lone accessing 'justice ' .'os In Ethiop ia, those 

working in the fi e ld of adm in istrat ion of justice, inc luding judges and lawyers are not tra ined 

still pending with them and, rcsUI'l1c and decide the case based .on t,he interpretation referred back to them. Sec 
Proclamat ion No. 25012001. art. 2 1. . 
<' 89 Federal Courts Procla mation , Proclamation 2511 996 , Federal Negarit Gazeta 2nd Year 13, 15 February 1996. 
590 For example in Dr Negaso Gidada v. (he House of Peoples' Representatives and the HOllse of Federalion, 
the Federal High Court expressing th m as pCI' arti cle 9(4) of the Consti tut ion they a rc integra l par t or lhe law or 
the land and as per arti cle \ 3(2) they are standards of interpretation , it in voked a rti cles 18 and 19 of the UDI-IR 
and [CCPR. For detailed analys is o f thi s and oth er cases, see Sisay. cile above at note 580. 
~'ll Miss Tsedale Demissie v MI' Kifle Demissie, Federal Supreme Court Cassation Division, File 23632, 
j udgment 6 November. 2806. 
592 The im portance of thi s decision lies in the fact that all levels of courts, be it Federa l or RegionaL are duty 
bound to apply the interpretati ons of Cassation Di vision as a precedent. Federal COUlts Procl amati on 
Amendment Proclamation 454/2005, Federal Negarit Gazetta, Year 11,2005, art. 4. Thus, it ev idences that 
courts not onl y are expected to app ly interpretat ion precedent in thi s parti cular decision , but al so seen a green 
light to apply human rights provisions in th e Constitution and international treati es in a similar manner as the 
Cassation Div ision. 
~93 The Court referred to alts. 3( 1) of the e RC) and 36(2) or the Const itution, which dea l wi th the best interest of 
the chi ld , t() g rant an aunt a minor 's guardianship and a uthori ty to admini ster inherit ance he received fi'olll h is 
deceased mother over his la ther. 
~94 Adem, cited above at note 429, p. 429: the FORE Constitut ion incorporates civil and pol itica l ri ghts as well 
as econom ic. soc ial and cultural ri ghts on equal foo ting without any di ffe rence in consequence and thereby 
jmpliedly recognized the interre latedness and ind iv isibility of a ll hum an rights. 
595 Clements and Read, c ited above' at nore 322, p. 32. 
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• 

to hand le C WO and the ir particu lar issues. '" They have a lso not deve loped effect ive child 

with disability fi·iend ly procedures. Additio nally, the physica l access ibility of the co url 

ho uses and offices is a lso very questionab le s ince most use o ld buildings that are hard for 

CWO to eas ily access. '97 Moreover, no system is des igned to address issues of poverty that 

can hinder C WO from access ing the justice system by making free lega l a id ava ilable to 

them.'" Hence, access ibility of the judicia l system to CWO is far fro m rea lity. 

4.3.5 The role orindependent nalional human rights institutions 

The ro le that independ ent NHRls wo uld p lay in the implementation of soc io-eco no mic rights 

of C WO is co ns iderable. As has been discussed in chapter three,'''' irrespecti ve of the degree 

of commitment of n",t io na l governments to ensuring the rights of C WO, it is important that 

national deve lopments are pro moted and mo nitored thro ugh N HRls such as co mmiss io ners or 

a children' s om budsperso n60o 

The FO RE Constitutio n under artic le 55 ( 14) & ( 15) dictate the Ho use of Peop les 

Rep resentatives to estab lis h the Human Rights Co mmiss ion and the inst itutio n o f 

Ombudsman. Acco rding ly, the Ho use established the I-!uman Rights Co mmissio n and the 

Institut io n of Ombudsman in 2000 601 

The object ive to r the establishment o f the Ethio pian 1·luman Rights Co mmiss io n (hereinafter 

EHRC) is ' to educate the public be aware of hu man rig hts, see to it that human rights are 

protected. respected and fully enfo rced as we ll as to have the necessary measure taken where 

they are fo und to hav_e bee n vio lated. ,602 To achieve such objectives it is entrusted with broad 

range of powers and duties603 However, the EHRC has not mainstrea med C WO tho ugh they 

5'16 Severa l lawyers, judges and prosecutors whom the writer has commun icated about this issue noted that the)' 
do not have any knowhow or train ing on particular needs of CWO to access the justice system. 
~97 The writer has visited a IlUlllbcr of court houses and offices of judi cial administration bod ies, mainly in Addis 
Ababa. and found QuI that most of th em are not physically accessible lO CWO. For example. they have stai rs 
without an alternative to \.vheelchair ramp. There are no also direction guides written in sign language. 
59~ Clements and Read. cited above at note 322. 
599 See section 3.2.2.2 above. , 
600 e Re General COlllment No.2. para. !'. 
601 Proclamation NO.2 10/2000. Ethiopian i-iuman Rights COlllmission Establishment Proclamation Iherei nafter 
Proclamation No.2 10/2000]; Proclamation No.2 11 /2000, Institut ion of the Ombudsma!l Establishment 
Proclamation [hereinafier Proclamati on No.2 11 /2000J. 
602 Proclamation No.2 1 0/2000. al1. 5. 
60) Id. art. 6. 
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are genera lly inc luded in the wo men, children and PWO directorate, Accordingly, it is 

poss ible to co nc lude that there is no foca l po int for CWO and no notab le activities have 

targeted C W0604 T he Co mmiss io n a lso lacks experts that co uld deal with CWO and the ir 

spec ific iss lIes. 605 

Eve n if the EHRC engages itse lf 'v ith the task of oversee in g implementation of soc io­

eco no mic rights of C WO, it is wo rriso me that it co uld ca rry o ut the act ivities effect ive ly, It is 

often c rit icized that the compos ition o f the EHRC does not guarantee independence and 

p lura lism needed fo r its e ffect iveness 606 With the State fa iling to implement its 

reco mmendatio ns and suggestio ns, its activities with regard to human rig hts in general have 

bear little frui t. '07 It is also not access ib le to CWO, not even to the o nes in Addis Ababa let 

a lo ne to the majo rity of them s ituated in rura l Ethiop ia ,'" Its role of avai ling remed ies fo r 

violat ions is a mandate generally fo rgotten,"'" Moreover, the fai lure of the EHRC to app ly fo r 

accreditation w ith the Internat io nal Coordinating Committee of Nat io na l Institutio ns fo r the 

Promotio n and Protection of Human Rig hts posed concern as to its effectiveness and its 

co mpliance with the Paris Princip l,es, '10 

T he estab lishment of children and women's ombudsmen under the Inst itutio n of the 

O mbudsman is a posit ive deve lopment. The ro le it is p laying w ith regard to setting up and 

monitor ch ildren's parliam ent in the co untry shows a progress for the acco mmodatio n of the 

views of children, Pa;,ticu lar ly, the 'q uota requirement for members hip of at least two CWO in 

60.1 There is a depal1m ent established under the EJ-IRC as a focal point for women, ch ildren and people with 
di sabili ti es. As children. issues CWO share with other children only can be addressed under thi s department. 
Tasks carried QuI target ing persons wi th disabilities can also involve issues of CWO. But there has not been 
activities undert aken that targeted CWO and no desk has been assigned to this purpose. 
tlO5 Aron. cited above at note 384, pp. II ~-1 23. 
606 Paris Principles 011 national institutions for the promoti on and protection ofhurnan rights requi res guarantees 
of independence and plurali sm in composition of Nl-IRls and req uires fi'orn governm ent depanments an advisory 
role only. See Princi ple 4. Paris Principles, General Assembly resolution 48/134 01'20 Decem ber 1993. 
607 Tsegaye Regassa. Making legal sense of human righ ts: The judicial role in protecting human rights in 
Eth iopia'. Mizan Law Review. vol. 3. No.2 (2009). p. 304; Human Rights Committee. Conclud ing 
observations: Ethiopia, 102'" session, Geneva, t 1-29 July 20 11 , CCPRIC/ETl-VCO/ I , 201 t, [hereinafter J-JRC 
Concl uding observations on Ethiopia. 20 III para. 6. 
b08 Aron. cited above at note 384. 
00<1 Ibid. 
6)0 CESCR Concluding observa tion on Ethiopia. 20 12. cited above at note 55, para. 6; HRC Concluding 
observations on Eth iopia, 20 II . 
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the parliament s implies the attent ion g ive n for the m.''' According ly they co uld be ab le to 

raise particular issues of CWO. 

However, owing to various reaso ns the Institution has not undertaken s ignificant activities in 

the protectio n and promotion of soc io-economic rights of C WO. There is no foca l poi nt 

(desk) that is specifical ly designed to add re,s issues of C WO. Except for some mi nor 

awareness raising activ ities .provjded for members .of the children's parliament and some 

ad ministrat ive bodies concerned wit h services that cou ld generally bear on socio-economic 

right s of C WO lik e education, mu ch as not been ac hieved that co uld have effect on the ir 

rights'" The majo r reasons identified are s ho rtage of fin anc ial and hUlllan reso urces and lack 

of experts on issues ~fCWO.'1J Therefore, it is safe to co nclude that Ethiopian NHRls are not 

playing sign ificant ro le in the imple mentat ion ofsoc io-eco nomic rights of CWO in Eth iopia. 

4.3.6 Cooperation and assistance 

In poor countr ies like Eth iopia, effective imp lementat ion ofsoc io-eco nomic rights cannot and 

shou ld not be left as so le ob li gations of the State only. International coo peration and 

assista nce and the involvement of national and internationa l CSOs and NGOs is inva luab le.'" 

This requires States to seek sl!ch international cooperation and assistance and lay a 

framework that facilitates the activ ities o f CSOs and NGOs. 

Effo rts have been made w ith regard to il;ternational cooperation and assistance that has 

implicat ions on the rights of C WO, albe it not emphasised on the ir soc io-eco nomic right s. 

Amo ng others. cooperat ion and a'ss istance of United Nations Child ren's Fund (UN ICEF), 

Handicap Internationa l and the government of Finland are notable in this regard .''' 

6 11 Interview with Gelacew Gcbo. Ch ildren. Women and Person with Disabilities Research and Supervision 
Expert at the Institution of Ombudsman. 0 11 May 14.20 12. 
61 2 Ibid. 
611 Ibid. 
6 14 CRPD. art. 32; Vienna Declarmion and Program of Act ion, art. 13 , U.N. DOC. A/CONr.157/23 12 (Jul. 12. 
1993). See also Chaptcr three, section 3.2.7 of th is paper. 
61~ MoLSA receives international assistance with regard to acti vities related to PWD from , inrcr alia, UN ICEF 
and Handicap International though there is no rn ainstreaming of CWO. Interview with Zerubabc[ Elias, cited 
above at note 416. M oE on the other hand cooperate wi th the Fin ish govern ment in carryi ng out activities 
related to inclusive/special needs education. Interview wi th Ato Oegefa Abadi. cited above at note 4 19. 
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However, it is argued that the do mestic lega l framewo rk set by C har it ies a nd Soc iety's 

Proc lamatio n616 s ignlficantly strang les human rights re lated activities of CS Os a nd NGOs in 

Ethiopia .'" Except Ethiopian CSOsfNGOs and those fore ign NGOs o perating in the country 

by virrue of a n agreement with the Government,' '' the law exc luded Ethiop ian res id ent 

CSOsfNGOs a nd Fore ig n CSOsfNGOs' 19 from invo lvement in activities re lated to, infer alia, 

the promotio n of the rights of the disabled and childre n's rights, a nd the adva ncement of 

huma n a nd de mocratic rig hts. 620 

The law co ntrad icts with the State's o bligat ion to e liminate obstacles to the e njoyme nt of 

soc io-eco no mic rig hts of C WO ' s ince CSOsfNGOs ca n play immeasura ble ro le in the 

realizatio n o f these r ig hts thro ugh, inter alia, advocacy and aware ness rais ing, service 

de live ry, technical assistance and capacity building sche mes, researches, and mo nitoring and 

repOlting co mpliance of the State w ith its co nstitutiona l a nd treaty o bligatio ns on human 

rig hts. '" T his has been co nfirmed' by the CRPO Committee throug h its reco mme ndatio n to 

States to ensure fu ll partic ipation ofCSOs in imple me ntation and monit oring measures'" 

Though the law permits [Ethiopian] CSOsfNGOs to engage in activities related to the 

promotion of the rig hts of the disab led and c hi ldren 's rig hts, and the advanceme nt of human 

ttlb Charities and Societies Proc lamat ion No. 62 112009. 15th Year, No.25, 13 11
• February, 2009 [hereinafter CSOs 

Procl amation I. . . 
1> 17 For detail analys is or ille impact ort ll e Proclamation on human rights related activities ofCSOs and NGOs 
see Debebc Hail cgcbricl. 'Sub Saharan Country Report: Ethiopia', In ternat ional Journal arNOl-for-Profit Lav. ... 
Vol. 12 No. 2(2010); Debebe Hailcgebricl , ' Restri ctions on foreign fu nding of civil society: Ethiopia ', 
International Journal arNot- far-Profit Law vol. 12, No.3, (20 10); Desset Abebe Te feri , The role of civil society 
organisat ions in the real isation of human righ ts in A frica and the crrect of regu latorv mechanisms on the ir 
functions: Ethiopia and Ghana in perspecti ve. University of Ghana (unpublished), 20 10; Meskrem Geset. 'The 
New Charit ies and Societies Proclamation and its Impact on the Operation of Save the Children Sweden­
Ethiopi a ' . Save the Chi ldren Sweden- Ethiopia. 2009. 
6 18 CSOs Proclamation. art. 3 (2) (b). 
6 19 Based on. primaril y, thei r place of incorporation and source of lunding the Proc lamation classi li es 
CSOslNGOs in to th ree categori es: ;Ethiopian Chari ties/Societies': - These Charities or Societ ies arc fo rmcd 
under the laws of Eth iopia, all of whose members are Ethiopians. generate income li"om Ethi opia or rccci\"c onl y 
Jess than 10% of the ir funds fi'orn fore ign source and are vvhotl y controll ed by Eth iopians: 'Ethiopian Residents 
Charities/Societi es':- These grou ps are exact ly the same as the above one except that they receive more than 
10% of their funds lI'om foreign sources; and . Foreign Charities ' :- These a rc Chari ties that are formed under the 
laws of foreign cOlilltri es or wh ich cons ist of members who arc foreign nationals or arc controlled by foreign 
nationals or receive funds fi'om fo reign sources. CSOs Proclamation, art. 2 (2), (3) & (4). 
620 CSOs Proclamation, art. 14 (2) & art. 14 (5); It stands as a grea t concern that the law purports to limit the 
operation of non Ethi opian CSOs to developmental activ ities and service provision onl y. It is paradoxical to the 
growingly accepted notion of ' ri ghts based approach to development' where any deve lopmental work should he 
undertaken in the view ofadvanccrilent of human rights values . . 
621 Tscgaye. c ited abovt! at note 607. pp. 304-305. 
"" CRP D Concl udi ng observation 20 12: Hungary. CRPD/C/I-IUN/CO/ I. para. 52. 
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and democrat ic rig hts, it indirectly encroached upon their effective participation 111 

implementation o f soc io-eco nomic rights of CWO by putting restraint on the amount offund s 

they rece ive from fore ign so urces, i.e. not more than 10% of thei r fund s.62) In a poo r co untry 

like Ethiopia where s ubstantial lo.cal funding equating fore ign donatio ns cannot be raised, 

such restriction has s ig nificanl ram ifications on the enjoyment of soc io-eco nomic rights by 

C WO.'" T he 70/3 0 allotment, which limits administrative and operational costs of a ll 

CSOsfNGOs to 30% ofthe ir budgets,6" resulted in limitation of activities of even [Ethiop ian] 

CSOsfNGOs and their coverage o f the whole part of the co untry, mainly the rural area where 

the re is cons iderable number ofCW0626 

4.4 Conclusion 

As in many African co untries, there is a high perce ntage o f CWO in Eth iopia.627 Internationa l 

human rights instruments ratified by Ethiopia, such as the ICESCR, ACHPR, CRC, ACRWC 

and CRPO, provide for a range of socio-economic rights of CWD and measures to be taken 

for the ir effective implementation .. The FORE Constitution as we ll recognized such rat ified 

treaties to be integra l part o f t he law of the land and to serve as interpretation threshold s for 

the rig hts entrenc hed in it. 

Data and statistics on CWO in Ethiopia, which is of paramount importance fo r effective 

execut ion of variolls imp iementatioll measures targeted at realizat ion 0 f the ir soc io-eco no111 ic 

rights, is poor. T his resu lted in lack of dependable data for harmonious planning and 

executio n of implementation measures by various bodies hence led to incons istenc ies. The 

Co nst itution does not give particular attent ion to CWO. Soc io-eco nomic rights in genera l 

623 CSOs Prociamation. art. 2 (2). 
624 Note that lor registration purpose art. 57 (6) of the CSOs Proclamation sets a requirement that ' where the 
Society has federal char;cter and nomenClature, its work place and compos it ion oflhe members shall show the 
representation of at least five Regional States ' . Without having the necessary funding , it is obvious that it wou ld 
be d ifficul t to be represented in fi ve regions and perform effect ively. With this requirement the law provides Jor 
a double encroachment on enjoyment of soc io-economic rights by CWO. 
625 CSOs Proclamat ion. art. 88 ( I). See also the 70/30 Guideline on Determining the Administrative and 
Operational Costs of CSOs issued by the Ethiopian Chari ties and Societies Agency. 
626 For example I-Ium an Rights Council , an Eth iopian CSO, has been fo rced to cutback man y essentia l services. 
infer alia. reduct ion of internet and te lephone cOlllmunicat ion times, which reduced its abi lity to communicate 
wilh vict ims of human rights vio lations and obta in cruci al information and in ability of hiring qua lified and 
experienced experts. See j-iuman Rights Council. The Impact of the eso Proclamation on the Human Rights 
Council (20 11 ). p. 9. 
6~7 The Ali·jean Child Policy Forum. cited above at note 383, p. 3 1. 
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have also suffered clear designation in the Constitution. The ir interpretation, however, can 

bene fit fi·om interpre tat ion of rights recognized in inte rnat io nal treaties ado pted by Ethiop ia. 

In the imp lementatio.n of various socio-eco no mic rights in the co untry, particular issues of 

C WO have bee n s ide lined. Except so me effo rts to ma instream them with regard to so me 

rights like the right to ed ucation, they are genera lly left out of the overa ll programs of the 

State, inc luding in areas of health, work and employment, play, le isure, recreatio n and sports. 

Po licies, strateg ies and p lans ado pted show lack of inco rporatio n of and harmony with 

int ernat ional standards set by treaties rat ified by the State. Little effo rts put in place suffer 

ineffec tive ness due to lack o f dependable disaggregated nationwide data and statistics o n 

C WO, poo r p lanning and mon itoring, lack of tra ined pro fess ionals, lack of coo rdination 

among co ncerned bod ies and va~io u s stakehold ers, and most of a ll sh0I1age o f reso urces . 

Bcs ides, monitoring o f implementat ion measures by indepe ndent NHRls is shadowcd by lac k 

o f independence o f th is institutio ns and their fa ilure to mainstream C WO in the ir act ivi t ies. 

Litt le eilo rt made to- seek internal iona l cooperatio n in re lat io n to soc io-econo mic r ights o f 

C WO, co upled w it h a disco urag ing lega l enviro nment fo r the in vo lvement of CSOsfNGOs in 

the rea lization of such rights, the fate of Ethiopian CWO and implementation of the ir socio· 

eco nom ic rights is le ft in limbo. 
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CHAPTER FIVE 

CONCLUSION AND RECOMMENDATIONS 

5.1 Introduction 

This paper analysed the issue of implementat ion o f soc io-eco nomic rights of CWO in 

Ethiop ia. The co re assert ion of the paper was that even if Ethiop ia has rat ified various 

internat ional human rights treaties, which recognized soc io-economic rights of CWO and 

provided mechanisms for their effective implementatio n, much has not been done to realize 

such rights. In add ition to assess ili g imp lementation measures being taken in Ethiopia with 

regard to soc io-economic rights o f CWO, the paper analysed the inte rnationa l legal 

fi-a mewo rk that recognized such rights and measures of implementation it provided. The 

fo llowing is a deta iled conc lus ion and recommendat ions based on the findings of the study. 

5.2 Conclusion 

WHO's repo rt show· that over a billion people across the world comprise of PWO;628 amongst 

which 80% ex ist in the deve lop ing wo rld to whic h Ethiopia belongs. CWO make 200 mi ll ion 

oul o f'th e tota l Illll11bcr.
62Q Despite the ir substant ia l Ilumbe r, PWD in ge ne ra l and C WD in 

particular have been a marginalized socia l and econo mic underc lass viewed by the pub lic as 

undes irable, and as subjects of charity and pity6}" In a ll co untries, inc luding Ethiopia, they 

are disenfra nchised c itize ns often denied the oppo rtunity to enjoy the fu ll ra nge of soc io-

. . I 6]1 CWO I . I' d f II . . .. I 63' eco nomIc rig ltS. . are t lC Illost marg llla tze 0 a to enJoy SOC lo-economlC rig ltS. -

Discrimination on them, particularly, persists in areas of ed ucat ion, hea lth, employment , 

. d bl' I d . 633 recreation an access to pll Ie p aces an servIces. 

Ove r the past thirty years the rights of chi ldren (persons) with disabi lities have been given a 

grow ing att ent ion cl ue to active ro le played by PWD, DPOs, NGOs and the commitment or 

t>2~ WHO. cited abovt; at note 1. p. 26 1. 
b;''J liN Secretary GC'l1cral's Study on Violcnct: against Ch ildren: Thematic Group on Violence against Chi ldn:n 
with Disabilit ies Summm,) report. Yio!.gnl:c-"!llil !!l~L(.wJ2, (2005), p. 4. 
6'1l Smith. ciled above at note 6. p. 13. 
tl3! Blanck. Adya and Reina. cited abovt: at note 25, pp. 99-1 00; see also Smith . id . 
un de Alwis. cited above at nOle 26. p. 293. 
6)3 CESCR Gt!neral Cum~lent No.5. para: 15: ci ted above at note 6. p. 15. 
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the UN huma n rig hts ii"amework. Such commitment has a lso been expressed at reg io nal 

leve ls. According ly, var ious human rights instruments that a re ratified by Ethiop ia have 

recognized a range o f socio-economic rights o f C WO, in a genera l and/o r spec ifi c manner. 

T he inst rume nts include the ICESCR, ACHPR, C RC, AC R WC, and C RPO. 

T he treat ies recognized particular vu lnerability of CWO and asserted the need to rea lize the ir 

soc ia-econom ic rights as a means to achiev ing their enjoyment of all human rights equally 

w ith o the r me mbers of the ir soc iety a nd thereby lead a life o f dignity.''' T hey prov ided fo r 

imple me ntation measures that need to be taken by State parties in legis lat ive, administrative, 

judicia l a nd other areas to rea lize soc io-eco nomic rights of C WO as prov ided in the treaties. 

Measures to be taken for effect ive rea lization o f soc io-econo m ic rig hts of C WO inc lude 

inco rpo rat io n o f rights recognized in the rat ified treat ies into the domestic law and 

harmo ni zatio n of sa me w ith the spir it of the C RPO and o ther inst rume nts in a co mpre hens ive 

manner: deve loping imp leme nting leg is lations a nd des ig nin g appropr iate policies, strateg ies 

and pla ns that g ive d ue e mphas is to pmticular iss ues o f C WO. These sha ll be suppo rted by 

spec ilic budgeting fo r C WO to rea lize the intended plans. 

Var iolls ad ministrative measures, wh ich give due regard to the re levant provisions of the 

C Re. AC R WC a nd othe r treaties rather than being limited to a s ing le treary like the C RPO. 

shall a lso be put in place, acco mp'anied by e ffective mo nito ring mec hanisms in w hic h CWO 

have e ffect ive partic ipation. 

Gathe ring disaggregated, acc urate and dependab le data a nd statistics on C WO is a v ita l factor 

since a ny plann ing. and actua l .implementation hig hly depends o n this facto r for its 

effect iveness. Foca l po ints tasked with addressing issues of C WO need to be established in 

a ll ministries a nd sector o ffices. T he need for estab lishment of in dependent N HRl s and the 

ro le they shall play in pro motion and monito ring of impleme ntation measures is a lso cruc ia l. 

Adjust ing access ibility of variolls economic, social and cultural services and making 

rcaso na ble acco mmodatio n to ·C WD to inc lude them in mainst rea m service de li very a nd 

0,\ .1 [lllernat ioll Cl I law has n:t.:ognized lhat civi l and polilit..:al righls and economic. social and cultural rights are 
univ~rsal. indi visibh: ilnd intcrrclatt.:d. Set.: Thl.! Vicnna Dccbration and Programme or Action adoptcd hy thc 
Wurkl ConlCrcnt.:t.: on 1-lulllan Rights. 23 June 1999 UN Doc. A/ConL 157123 Part 1 p(lra 5: M apulang(l- Hulston. 
cited above at note 240. p. 32. 
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integrate them w ith the soc iety is of paramount importance. Awareness raising measures to 

t he soc iety so as to e I im inate ste reotypes, pre jud ices, d isc rim inat ions and harm fu I pract ices 

against C WO. and to the children themse lves so as to empower them claim the ir rights is 

required. Co nti nuo us training lor profess io nals and those who wo rk with CWO in d iverse 

socia-economic areas is in va luable. 

The j udiciary must also be access ible and act ive to remedy the challenges faced by violations 

ofsoc io-eco nomic rights of C WO. This can be assisted by prov is ion o f access ible, affo rdab le 

and appropriate administrative remedies. Contemporary discourse on human rights ev idences 

that a ll catego ries of right s, soc io-eco nomic rights as we ll as c iv il and political rights, are 

indiv isi ble, interrelated and interdepe ndent. Acco rding ly, distinctio n between and among 

these rig hts w ith regard to just iciabi lity has waned. Th us, exp licit prov is ion for just ic iability 

of socia -eco nomic rights in the const itutio n and subo rdinate laws is critica l for judic ia l 

protection of the rights. Bes id es, judic ia l act iv ism has a lot to play in g iving life to the dead 

words o f the law. 

In a ll measures taken, rele rring to the General Comments of treaty bodies that cover a broad 

range of issues and thei r co nc luding o bservations o n the repo rts of other states is 

indispe nsa ble. States are also required to seek for internat iona l coo peration and create 

favo urable co ndit ions for civ il soc ieties with a v iew of achieving fu ll and effect ive rea lization 

of the right s. 

States need to carry out measures' of des igning and strengthening monitoring mechanisms at 

nationa l and internatio na l leve l. Natio nally, estab lishme nt of national coo rdinat ing co mmittee 

that serves as a natio nal focal po int on disability matters and fac ilitate inter-sectoral 

coordination, and engaging C WO, OPOs and independent NHRI in the mo nitor ing act ivities 

is c ruc ial. Creating favourab le co nditions fo r in vo lvement of CSOsfNGOs in monitoring 

acti vit ies, in addliion to w ide range of activities they can engage in the rea lization o f soc io­

eco no mic rights o f C WO, is essent ial. Internationally, submiss ion o f pe riodic reports on 

im plementat io n of the treaties punctually and engag ing regularly in the Conterence of State 

parties that co ns iders implementatio n o f the C RPO is vitally important. 
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As in many Afri can countries, the ex istence of a high percentage of CWO in Ethio pia is 

co nsp icuo us. 635 A lbe it Ethiopia ratified the treaties that recognized soc io-eco nomic rig hts and 

prov ided fo r vario us measures of implementation, e ffective implementatio n o f the rights with 

regard to C WO is fa r fro m reality. C WO and the ir issues have genera lly been sid e lined in 

legis lat ions, judic ial .areas, admi llistrati ve and other measures of implementat ion targeted 

towards rea I izat ion 0 f soc io-econom ic rights. 

In the area o f education, for example, some efforts are made to mainstream C WO thro ugh 

Spec ial Needs/ Inc lusive Education programs. Yet, such little effo rt suffe rs ineffective ness 

due to sho rtage of reso urces, poor planning and monitoring, lack of trained pro fess io nals, 

lack of coo rdination amo ng co ncerned bOd1es and vario us stakeho lders, lack of awareness 

raising activities, and most of a ll lack o f dependable disaggregated nationwide data and 

statistics o n C WO. In other areas 'like health, work and employment, play, le isure, recreation 

and spo rts, they a re genera lly left out of the overa ll programs of the State. Virtua lly, all 

ex ist ing po lic ies and strategies on diverse sectors are o bso lete that need rev is io n to fit to 

subsequent deve lo pme nts, inter alia, o n issues re lated to soc ia-eco no mic rights o f CWO. 

Mo nito ring activ it ies o n the impleme ntation o f the rights have bee n shadowed by lack o r 

indepe ndence o rthe N HRl s and the ir failure to mainstrcam C WO in the ir activ ities. Though 

so me e nu n s are made to avail international cooperatio n that targeted realization o f soc io­

eco nomic r ights of C WO, they remain a drop in the sea. The legal env iro nme nt in the co untry 

is a lso d isco urag ing fo r CSOslNGOs to ass ist implementation measures o f t he state.'" 

Empirica l ev idences show that, not only in Ethiop ia but e lsew here, ad ults w ith and without 

d isabilit ies usua lly make po lic ies and dec is io ns re lated to C WO whilc the children 

themse lves a re le fl o ut of the process. Despite so me e fforts to allow the ir partic ipation 

through children's parliament, the views of C WO have bee n overloo ked in all 

implementation activ ities being taken across variolls sectors. 

oH rhe Ali'jean Ch ild Policy Forum. cited above at note 383, p. 3 1. 
636 Till' obstructive effect of the Chari ties and Societ ies Proclamat ion No. 62 1/2009 on the activities of human 
righ1.s organizations has been noted by the Com mittee on Economic. Social and Cu ltural Rights. see CESCR 
Concluding observation on Ethiopia. 20 J 2J. para. 7 
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5.3 Recommendations 

Fo r soc io-eco no mic rights recogl)ized under internationa l instruments ratified by Ethio pia, 

the Constitution and other re leva nt laws o f the land to have rea l sense, effect ive 

imple mentatio n of those rig hts is mandato rily required . Acco rding ly, the State sha ll take a ll 

appro priate leg is lative, administrative, judic ia l and various othe r measures towards full 

rea lizat io n ofsoc io-e~onomic rig hts o f CWO in Ethiopia . 

> Legis lative measures s ha ll start with spec ific mentio ning o f C WO in non­

discriminat io n clauses and o ther substantive provis io ns of national laws, inc luding the 

FO RE Co nstitutio n. Definitio n of the child sha ll a lso be prov id ed in a straig ht 18 

pos ition set under internatio nal instruments. Provis io ns that genera lly deal w ith the 

rights of the chi ld s ha ll inc lude separate provis io ns on spec ific issues o f CWO. 

Furthermo re, soc io-econo mic rights sha ll be fo rm ulated as e nt itlements (r ights) rather 

than in a language of duties as prov ided in the Co nstitutio n. Just icia bil ity o f socio­

eco no mic rights has to a lso be determined by law. It should be co ns ide red that soc io­

eco nomic rig hts re lated provis ions in the Co nstitution, w hich are s ituated in the 

Natio na l Po licy Principles and Objectives pa rt, need to be moved to the bill o f rights 

chapte r. 

~ Systematic leg islati ve reV iew, which is an o ngo ing rev iew of a ll ex isting and 

pro posed leg is latio ns, shall be co nducted to inco rporate rig hts recognized in 

inte rnat io nal human rights treaties ratified by Ethio pia and to harmo nize the a lready 

ex isting laws, including custo mary laws, with new develo pments. In pa rticular, it is 

the reco mmendatio n of the write r that a comprehens ive C hildren's Code 

(proc lamation), which has a separate sectio n (chapte r) o n spec ific issues o f C WO, 

sha ll be adopted. The C.ode shall recognize heterogene ity of disability and the 

evo lv ing nature of the co ncept o f disability so as to afford wid er protection poss ible 

fo r a ll CW O and ava il the be nefit o f do ubt fo r those w ith who m the re is co nfusio n as 

to the ir status. Care hd language to describe C WO sho uld be taken into co ns ideration 

so as to avo ig o ffensive te rmino log ies, such as hand icapped or crippled . The Code 

sha ll inco rporate the disarrayed rights of C WO, in c luding soc io-eco no mic rights 

provided in various treaties under the chapter that dea ls with the ir iss ues. In doing so, 

attention must be given to include provis ions that are more co nducive to the 
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rea lization of the ir rights in case where ana logo us provis ions are found in d ifferent 

instruments. The Code w ill have to also be rev iewed in a regular bas is to confo rm to 

subseque nt deve lopments. 

" Unt il such Code is adopted, the l'id l body o f the treaties ha ve to be trans lat ed and 

pub lished in the Negar it Qazetta (Officia l Gazette). This wo uld faci litate awa reness 

ra ising and access amo ng profess iona ls working w ith the adm inistration o f j ustice 

inc lud ing judges and lawyers and thereby taken in to account before CO UIt S. It is a lso a 

mea ns to wide ly d isseminate the contents of the treaties to a ll other concerned bodies 

and the w ide!' soc iety, ma inly if they got trans lated into d ifferent local languages 

fo und in the nine d iffe rent regions. 

:;. Ratify ing the Optional Protoco ls to the ICESCR and C RPD is a lso reCO n'lmended to 

ensure max imum commitment to soc ia-econom ic rights of CWO. 

~ To deve lop pol icies and programs and to im plement same, as well as to understand 

the rea l s ituatio n on the ground, statistical data on CWD is inva luable. Acco rdi ng ly, 

dependab le disaggregated nationwide statist ica l data on CWD sho uld be co llected. It 

is poss ible to syste mat ica lly co llect such data thro ugh nat iona l d isabili ty survey by 
, 

loo ki ng into experiences of other states. The q uestion na ires to be fo rmulated to co llect 

the data must demo nstrate recognitio n of hete rogeneity of disa bi lity. To ensure 

depe ndability and confident ial ity (not to be abused to serve inte rests other than the 

pub lic interest or genuine intentions) of the collected data and fo r it to have mean ing. 

the CSA i,; gather ing and inte rpret ing same must adhere to standards of 

professio na lism, inc luding independence fi'o m influence of outside bodies li ke the 

government and shall engage experts on disa bi lity matters . 

., Imp leme nti ng legis lat io ns to general laws have to be adopted. There is a need to adopt 

genera l and spec ia lly des igned appropriate po lic ies, strategies and p lans that deal with 

a ll aspects of li fe of CWD a nd mainstrea med the ir peculiar issues re lated to soc io­

eco nom ic r ights. Fo rmulatio n of the po licies and programs and the ir ac tua l 

imple mentation must ' give ' due recognition to the genera l comments o f treaty bod ies 

and the ir reco mmendations to state reporls s ince they ca n make a great d iffe rence to 

the way in which d isa bili ty issues are fram ed and hand led. Re fe rring to the Pla n of 

Act ion for the Afr ica n Decade o f Peo ple with Disabi lities as a gu ide line fo r the 

107 



, 

nat io na l disab il ity programme and putting in place mec hanism for the im plementation 

o f the decade 's o bjectives in a way that ma instreamed CWO is a lso he lpful.637 

> The ex isting policies and strategies on various areas like educatio n, health, wo rk and 

employ ment etc . have to be updated and rev ised in acco rdance w ith new 

deve lo pments to ma instrea m C WO and the ir pa rticular issues in these areas. The 

rev ision has to be an ,o ng~ ill g process. Des igping a policy and strategies exc lusive ly 

dea ling w ith issues of C WO in vario us areas has to be co nsidered. 

:;.. Without sufficient budgeting and allocation of resources, in particular to CWD, 

realization o f the ir soc io-eco no mic rights and e ffective implementatio n of the 

stTategies and plans des igned to promote the rights will o nly remain a lip service. 

Natio nal econo mic po licy makers should take soclo-econo mlc rights of C WO into 

account in setting and evaluating national economic and development plans. 

Concerned bodies li ke the MoLSA, MoE, Mol-! etc. shall spec ifically set up budgets 

for issues of C WO in the ir annu al budgeting. C WO sho uld be vis ib le in the econo mic 

and soc ia l plann ing and dec isio n-making of the government and appro priate 

budgetary anal ys is s ho uld be done to cater for them and the ir particular needs. Such 

has to take the best interests o f the children as its primary co ns ideratio n to protect 

them fro m adverse e frects of eco nomic po lic ies o r fin ancial downturns. It is impo rtant 

to mak e sure that the reso u]"ces allocated correspo nd to the ir needs. There shall a lso be 

progress ive increment o rthe budget until it is suffi c ient to fi.lll y reali ze the ir rights. 

;- Cons idering the vicio us cycle re latio nship of d isab ility and poverty, it is crucial to 

establis h soc ia l seCl."·ity programmes and soc ial safe ty nets to address vulnerability o f 

C WD and protect and promote the ir rights. The ro le cas h trans fe rs (suppo rt grant s) 

play in the realization of soc io-eco nomic rights o f C WO s hould be recognized and 

such has to be introduced. Studies indicate that even in co untries with low 

administrati ve capac ities, cash transfers proved to be feas ible and effecti ve means of 

reduc ing vulnerability and poverty, espec ia lly o f children, and realizat ion of their 

nJ 1 Organisation or Ali'jean Unity. Continental Plan of Action lor the Afi'jt,;an Decade of Persons with 
Disahilities 1999- 2009(Addis Ababa. Ethiopia: OAU. 2(02). pp. 5- 11. Among its objec ti ves were 
cOll1 mitmen ts to develop policies and national programmes that encourage the full partici pa:ion of persons with 
disabilit ies in social and economi c dC'vdopment: to promote the scl t:· represen l<l tion ol"pcoplc with disabilities in 
all puhlic decision-making structures: und to provide mechanisms lor coordi nati on, l11 onilOring. and evaluation 
of the activities ol'the AfTican Decade or Persons with Disabilities. 
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soc ia-econo mic rights, thereby ass ist rea lizatio n of Millenni um Deve lopm ent Goa ls.'" 
As vulnerab le gro ups, the needs o f CWD must be given prio rity during structural 
adjustment programs and spending cuts, and the State has to minimize the negative 
impacts o f suc h measures on the ir interests. 

;;. The state has to make ' nothing abo ut them without them ' its mantTa in dealing with 
iss ues that affect the rights of CWD, inc lud ing their socia-economic rig hts. 
Acco rding ly, it s hou ld emphas ize the importance of part ic ipation o fCWD, as we ll as 
ad ults with disabi lities and DrOs in a ll secto rs and at a ll leve ls of implementation of 
the ir rights, inc luding in po licy and dec is io n-mak ing processes that co ncern issues 
re lat ing to them. This is critical s ince they can better info rm policy make rs and 
implementers about their s ituation, the barriers they are faci ng and mec hanisms to 
overcome obstac les to the full and eq ual enjoyment of the ir rights. In all matters 
affect ing them, the views of CWD mu st be respected in acco rd ance with thei r 
evo lving capacit ies. Specia lly, the ir effect ive representatio n in children's parliament 
estab lished/being established ac ross the co untry and schoo l c lubs must be encouraged 
and they s ho uld get the necessary ass istance towards that goal. 

;;. To this end, i.e. ensur ing the ir effective partic ipation, C WD should be empowered 
thro ugh train ings tai lored to the ir abil ities in schoo ls, children 's parliament, vario us 
c lubs etc ... , which aimed to teach them about the ir rights and how to advocate fo r 
them. Barr iers aga inst the ir Ilill and e ffect ive partic ipatio n shou ld a lso be avoided 
thro ugh pro mot io n of un iversa l des ign of goods, services, eq uipme nts and fac ilities, 
promotio n of ava ilabili ty and use o f new in fo rmat io n and communicatio ns 
techno log ies and ensuring access ibi lity of in for mation abo ut the techno logies, and 
prov ision of ass istive aid s at an affordab le cost or for free, whenever circumsta nces 
justi fy do ing so. 

> Access ibility of various services fo r C WD in the co untry, inc luding in areas of hea lth, 
educat io n. sports, play, recreation and le isure etc. a re far fro m reality . Th is ca lls fo r 

b.\~ See UNICEF. Child Poverty: A Role for Cash Transfers? West and Central A lfiea (2009), Rcgionallhcnlat ic report 3 study. p. 17 IT. The posjtive im pacts of cash tran sf~rs <?n poverty reduction. chi ld well-being and n:alization of their socio-econom ic rigflls can be observed in their contribution. inter alia, to increase in monetary income of households and thereby reduce poverty gap, enable famili es to cover costs of education. health. load. clothe. and other services; enable famil ies 10 invest in their children and thereby contribute 10 human capital dcvc lopnH:nt; redu ce child labor. including labor of CWD. and violations of other rights: and empowerment and gender equality. 
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adjustment o f access ib ility and making reaso nable acco mmodat io n fo r the children in 

a ll soc io-economic aspects and at all places. T raining for profess io na ls, sta ff and 

stakeho lders like bui lding owners, who wo rk with them in diverse areas, is cruc ia l so 

as to enable them to prov ide CWO with a better service and ass istance in acco rdance 

with thc ir spec ific needs. 

,. Adjusting access ibility of the built in enviro nment should be considered as 1110St 

sc hoo ls, health centers, recreational areas and the like are not phys ica lly access ible to 

C WO. It is im portant to emphas ise that they enjoy various serv ices in the ma instream 

service de livery as it is a means to r the ir soc ia l integration and c reat io n of awareness 

to the soc iety in order to change the way they are depicted and re in fo rce that disab ility 

is j ust norma l d iffe re nce. 

:;. Spec ifica lly, for example, in troducto ry course in spec ia l needs ed ucatio n that is be ing 

de livered across teachers' education and training institutions in the co untry sho uld be 

enco uraged and strengthened by further courses. It should be supported with 

appro priate teaching mate,:ials, human and financ ia l resources, and engage ment of 

qua lified expe rts on disabi li ty matters including experts with disabilities. 

> Ongo ing s hort term trainings on inc lus ive/special needs education s ho uld a lso be 

g ive n for regular teac hers. Thcy sho uld be t ra ined on how to ident ify, assess and 

suppo rt those CWO in acco rdance with their needs. 

>- Curriculum adaptation towards inclus ive educat io n is also needed. When spec ia l 

needs education is the most appro priate fo rm under the c ircumstances, suc h sho uld be 

prov ided with a qw\lit y 'and standard as general ed ucation. However, inc lus ive 

educat ion should ge nerally be the princip le and gradual integration o f those in spec ia l 

educatio n has to be the target goa l. 

r Ava iling access to co mpulso ry and f'i'ee primary educat ion, which has been fa iled to 

achieve hitheFto , sho uld be .g iven d ue attent ion to rea lize access ibility of education fo r 

a ll C WD. 

> Technical and vocational educat io n has to be adapted in acco rdance w ith spec ific 

needs o f students w ith various d isabilities so as to create the m wo rk and e mployment 

o ppo rtunit ies. Establis hment of such tra ining centers sha ll be expanded to ava il 

access ibi lity to CWO in rura l communities. 

r Minimum age fo r wo rk has to be set in co mp liance w ith inte rnatio nal stand ards to 

avo id la bo r o f C WO. T he po lice and judic ia l bodies sha ll collabo rate with co mmunity 
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leaders and the soc iety in [arge in the eradicat io n of child labor in a ll its forms and at 

leve ls: they have to pursue such cases and take serio us measures that det er and 

educate t hose invo lved in this pract ice. 

> Ini t iati ves be ing taken in the production of o rtho paedic appliances and tra ining of 

orthopaedic profess ionals sha ll be strengthened and production and tra ining centers 

sho uld be expanded. Private organs that may be interested in prosthetics prod uct ion 

sho uld be enco uraged. Prosthetic and orthopaedic dev ices have to be made access ible 

to a ll C WO across the co untry at an affo rdab le cost o r for fTee . Rehabilitation serv ices 

that prov ide various the rapies sha ll be introduced g iving particular atte ntion to CWO 

in rural areas . 

>- Tra ining hea lth extensio n wo rkers, who work deep in the rural community, in 

disabi lities issues is an inva luab le measure to ava il accessibility o f hea lth se rvices to 

the ru ra l C WO, particularly fo r early identification and interve ntion as we ll as 

ha bili tatio n and rehab ilitatio n purposes. T ra inin gs sho uld be give n in o ngo ing basis. 

, Public rec reat io n a reas sho uld be adjusted to reaso nably accommodate C WO. Pri vate 

prov iders o f le isure and recreation services should be encou raged to do the same, and 

they s ha ll be monito red for the ir observation of no n-discr im ination pr inc iple with 

regard to CWO. 

).- Foca l po ims that plan, organize, monitor and oversee imp lementation in var iolls areas 

have to be established across the var io us secto r offices. They should be equipped w ith 

the necessary reso urces, inc luding human and financ ial , and shou ld develop 

coo rd ination mec hanism amo ngst the mse lves to make a co ncerted e ffort , espec ia lly 

under a natio nal foca l po int for C WO that could be established w ithin the MoLSA. In 

the ir f1l1lctio ns, the foca l points sha ll a lways e l1sure participat ion of CWO and OPOs. 

> Alllong the co re assertions o f the C RPO is that disability is a result of attitudina l and 

enviro nm ental ba rriers that PWO suffer in their interaction w ith the soc iety. Such 

barrie rs are the major reasons that lilllit the enjoyment of the ir rig hts in an eq ual bas is 

with other no n-disabled m embers o f the soc iety. Challeng ing, and eve ntua lly 

e rad icat ing, suc h barrie rs hig hly depends o n ra is ing awareness of the society about 

d isab ilit y issues. Effective rea lization of the rig hts of children (persons) with 

disab ilities a lso depend s on making the soc iety, a ll stake holders and c hildren 

(persons) w ith disabilities themse lves aware of the eq ua l rights they ·a re entitled to and 

the spec ia l protection they are accorded. In this regard , the med ia co uld play cruc ia l 
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ro le. Acco rdi ng ly, public media shall acco rd a ir time and co lumns for this and private 

media sha ll a lso be enco uraged to do the same. Vario us sector o ffi ces have to a lso 

make the ir respectiv~ activ ity in this regard. by engaging with loca l leaders, loca l 

associatio ns (like edir), schoo l c lubs and by a ll other appropr iate means. 

> Act ive mo nito ring mechanisms o n implementat io n or the rights have to be set up. As 

suggested by Audrey C hapman, monitoring should not o nly focus on progress ive 

rea lizat ion o f.the rights but a lso on ident ifi cation o f violatio ns.6w The OPOs sho uld be 

given s ignificant ro le in this regard. The proposed OPOs Counci l co uld serve as an 

umbre lla o rgani zation in coo rdinating their activities and in mo nitor ing and eva luat ing 

implementation measures employed at vario lls leve ls and areas. Hence its 

establishment has to be one of the priorit ies. 

:;, The N HRl s lik e the EHRC and the Institution of Ombudsman has to give particula r 

emphas is to C WO by establishing desks for them and ma instreaming their issues 

within the departments they ge nerally set up for wome n, children and PWQ. They 

sho uld sens itize the Government, pub lic agenci es and the general public to the 

provis io ns or the C RP O and other co nventio ns and acti ve ly mo nito r ways in which 

the State is meeting its ob ligations. They have to enjoy independence in the ir function 

and sho uld be pro vided with the requis ite resources; human, financ ial and material. 

The EHRC is reco mmended to apply fo r accreditation and to comply with the Paris 

Princip les to ensure its effectiveness. 

).- In state repolting lor various treaty bod ies, the concerned bodies s ha ll spec ifica lly 

prepare reports on implementation of soc io·eco nomic rights o f C WO. The regular 

reporting obligatio ns have to be respected so as co nstantly rev iew deve lop ment s in 

implementation act iv ities. 640 Submissio n of repo lts mu st be acco mpanied by taking 

the necessary measures reco mmend ed by treaty bodies and learning lesso ns li'OI11 

reports o f other states. Engage ment in the Coil fere nce of State parties to the CRPO is 

an impo rtant so urce of learning good experiences and such has to not be missed. 

oJ'l A.R. Chapman . '1\ "Violations /\[1proach" lor Mon itoring the International Covenant on Economic. Social 
dnc! Cultural Rights' . HUll1an~hlS Q.!§rterh' .. vol. 18. ( 1996), p. 30. 
1>4U Ethiopia has a track record or delaying Slate reports to treaty bodies; for exam pie. as much as 17 years late in 
case of the ICCPR and ICESeR. but that trend seems to change currently with the preparation of State report on 
implementation ofCRPD within two years of ratificat ion orthe Convention. Though not submitted yet. MoLSA 
reported that it has finalized preparation oflhe report (as of August, 20 12). 
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" As ev ide nces show, internat io na l cooperation has not been utilized to the full est so as 
to im plement socio-eco nomic right s o f C WO yet. The differe nt mini stries, particularly 
MoLSA, sha ll wo rk act ive ly in seekin g such coo peration from dono rs and 
deve lo pment o rga nizations to support its activit ies and the activities of var io us sector 
organs and fa c ilitate the engage ment of international organizatio ns in this regard . In 
particu lar, the o ften reco mmended tech nical cooperatio n, by the CRPD Comm ittee, 
fro m the member organ izatio ns of the Inte r-Agency Suppo rt Group ( IASG) for the 
CR PD sho uld be avai led to o btain guidance and ass istance o n overa ll imp lementatio n 
of the CRPD . 

" The current lega l environment that disa bled the activities o f CSOsfNGOs in soc io­
eco nomic r ights o f C WO has to be recons idered to create an enabling enviro nment for 
them to ass ist the activities of the State. A state with the objective of building 
democracy and real izat io n of the rights of C WO mu st prov ide an o pen space for 
participatio n. The almost absolute barriers and the disabling e nvironment set by the 
law are direct vio lations of the rights of C WO and thus call fo r serio us 
reco ns iderat ion. It is wOlth noting that the plan of actio n for the Africa n Decade, 
whic h is applica ble to Ethi'op ia, is designed to be implemented by a number of actors. 
includi ng CSOs and NGOs' " Therefore, the Charities and Soc ieties Proclamation 
needs thoro ugh ame ndment or repeal in this regard. The 70/30 Gu ide line o n 
Determining the Administrati ve and O perational Costs ofCSOs has to a lso be rev ised 
to enable a ll CSOsfNGOs, ·including Ethiop ian that can enco mpass various DPOs, to 
expa nd the ir activit ies and cove rage across who le parts o f the co untry, espec ia lly ru ral 
areas where there ex ist substantia l number ofCWD . 

.., Implementatio n measures have tei be co mplimented w ith e ffective enforce ment 
mechanisms for the ir effective ness. CWO, who claim vio latio n of the ir rig hts, must 
get effect ive remedies through judicia l andlor quas i-judic ial bod ies. This requires 
availing access ibilit y of such bodies and remedies. Consequently, strong judicia l 
activism is required in in\(o king and applying constitutional and treaty based bi ll of 
rights. It has to be recognized that access to effective remedies (judicial and 
ad ministrat ive) may requi re the provision of free lega l ass istance to C WD, includ ing 
sign language interpreters and communication ass istance, the provision of information 

1>41 FI)nn. cited above at note 294, p. 89 
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111 Brail le and othe r means and modes of co mmunication and the modification o r 

fl ex ible application of existing laws and practice regulating matters o f proced ure and 

ev idence. Phys ical access ibility ofcoUits and admin istrative bodies has to be adjus ted 

in a way they reasonably acco mmodate CWO. 

> C WO in rural areas have to be g iven due atte ntion in a ll process s ince implementation 

measures are most ly carried o ut in urban areas. The fact that majority of C WO ex ist in 

rura l areas ca lls fo r serious wo rk to be done by a ll stakeho lders directed at the rural 

Ethiopia . This, howe~er, by no means suggests overlooki ng of the urban C WO. 

In a ll imp lementat io n measures taken, the general princ iples of the CRC and ACR WC, and 

the general princ iples o f the C RPO should be g ive n particular regard .'" 

642 See Chapter Tv..'o for detailed discussion on the general principles orthe CRe and AC R We. and CRPD. 
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