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Abstract

The Pre-Abiy EPRDF-lead Government of Ethiopia has been accused of grave human rights
violations since 1991. The new PM Abiy Ahmed has also officially admitted these critical
allegations before the parliament. Following the PM admission, the FAG has prosecuted
Getachew Assefa et al. before the FHC. Despite the charge filed before and the arrest warrant
issued by the FHC, so far the Ethiopian Government has failed to bring the alleged suspects
before justice since the alleged suspects are shielded in the Tigray and the latter has failed to
hand over the suspects. To curtail the possible impunity of the alleged perpetrators, looking for
the available leeway to trigger prosecution before the ICC was the core objective of this thesis.
In doing so the study has employed both primary and secondary sources and found a leeway to
refer Attorney General v. Getachew Assefa et al before the ICC.



Chapter One: Introduction

1. Background of The Study

The Rome Statute for the ICC* has established the international court with jurisdiction over core
crimes.? Article 13 of the same statute has also provided for the mechanisms to set justice in
motion before the ICC. Among the trigger mechanisms, the UNSC referral is the most
controversial.®> However, it is still playing significant roles in bringing the offenders of ICL
before justice. Once the UNSC has exercised its power under article 13(b) of the statute and
referred the matter to the attention of the Court,* it can preside over the crimes which have
neither been committed in the territory of State party nor committed by the nationals of Member
States. Recently the jurisprudence of ICL has come up with the precedents which would dictate
the stepping in of the ICC’s Complementarity jurisdiction over the nationals of non-party states
if the concerned States are either unable or unwilling to genuinely dispose of the case.

The Pre-Abiy EPRDF-lead Government of Ethiopia has been accused of grave human rights
violations since 1991. The new PM of Ethiopia Abiy Ahmed as officially admitted before the
parliament, some Governmental agents have committed systematic and widespread human rights
violations against civilians.” Following the Government’s explicit admission, the FAG is
pressing charges against 26 former officials and employees of the NISS.® Despite the pending

charge four of the alleged suspects including Getachew Assefa have not been brought before the

! Rome Statute of the International Criminal Court (last amended 2010) 1998.

? 1bid, art 5

® Among the critics against the extraterritorial jurisdiction of ICC, the principle of pacta tertiisnec nocent necprosunt
is the most important one. See Gennady M Danilenko, ‘The Statute of the International Criminal Court and Third
States’ (2000)21 Michigan Journal of International Law 445.

* UNSC has already referred the gross human rights violations in Sudan and Libya to the attention of ICC. See
United Nations Security Council, “Resolution 1593 (2005) Adopted by the Security Council at Its 5158th Meeting,
on 31 March ~ 2005”  (2005)  <https://www.icc-cpi.int/NR/rdonlyres/85FEBD1A-29F8-4EC4-9566-
48EDF55CC587/283244/N0529273.pdf>. and United Nations, “Security Council Resolution 1970 (2011)” (2011)
<https://www.icc-cpi.int/NR/rdonlyres/081A9013-B03D-4859-9D61-5D0BOF2F5EFA/0/1970ENng.pdf>  accessed
August 11, 2019.

> Ahmed Speech, "PM Dr. Abiy Ahmed Speech in Parliament - FULL" (YouTube, June 18, 2018)
<https://youtu.be/wInC2aX4jP8> accessed August 11, 2019.

® Attorney-General V Getachew Assefa et al. [2011] FHC 198, [2011]
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Court.” The regional government of Tigray has refused to hand over the former intelligence-chief
despite the arrest warrant issued by the concerned court.® The suspect has been hiding in his
home town Mekelle since he was removed from office.” General Attorney BirhanuTsegaye has
also indicated that the Government knows the former intelligence chief is still in Tigray.'°Also in
one report to the parliament, the PM has mentioned that though the Government has not been
able to cause the arrest of Getachew Assefa and others they cannot be immune from self-
imposed detention which is the worst jail than the formal prisons.** There is also some suspicion
that Getachew Assefa has been able to take cardiovascular diagnosis in Britain under the blessing
of the PM.*2
2. Statement of the Problem

Despite the charge filed before and the arrest warrant issued by the FHC, so far Getachew Assefa
and others have not been brought before the Court. That is not because they are outside of the
territory of Ethiopia over which the Court has jurisdiction but because the Regional State of

Tigray has shielded them.™

" Borkena, ‘Ethiopia : Court Order for the Fugitive Former Spy Chief Issued Again’ (Borkena Ethiopian News, May
24, 2019) <https://borkena.com/2019/05/24/ethiopia-court-order-for-the-fugitive-former-spy-chief-issued-again/>
accessed June 11, 2020.
® Wondwossen Demssie, ‘Op:Ed: The Government's Approach to Past Human Rights Violations Needs to Be
Transparent” Addis Standard (Addis Ababa, January 25, 2019) <http://addisstandard.com/oped-the-governments-
approach-to-past-human-rights-violations-needs-to-be-transparent/> accessed August 11, 2019.
® ethsat, 'Ethiopia: Tigray Regional Government Refuses to Handover Fugitive Former Spy Chief — The Ethiopian
Satellite Television and Radio (ESAT)' (Ethsat.com, 2016) <https://ethsat.com/2019/01/ethiopia-tigray-regional-
govt-refuses-to-handover-fugitive-former-spy-chief/> accessed September 7, 2019.
" Tigray Government Refuses to Hand Over Getachew Assefa - Attorney General' (Ezega.com, 2018)
<https://www.ezega.com/News/NewsDetails/6883/Tigray-Government-Refuses-to-Hand-Over-Getachew-Assefa-
Attorney-General> accessed September 17, 2019.
' Dr. Abiy Ahmed Amazing Parliament Speech about Getachew Assefa, February 1, 2019
<https://www.youtube.com/watch?v=BqjhGO7rkxE&fbclid=IwAROQuoKYy8BkOvOxvyy-
VHDIibJ1YXa2Zd JRVW7RTdDO8eb2CosdC1CJjUl> accessed September 14, 2019.
12 Temesgen Desalegn, ‘@FL4F 090 fwIN’ 774 (Addis Ababa, June 2011 EC) 5

(n 10)



Research Questions
The study will attempt to answer the following questions:
1. Do the facts alleged on the charge constitute any of the crimes under the Rome
Statute?
2. Does the case FAG Vs Getachew Assefa et al. admissible before the ICC?
3. Without Ethiopia being a party to the Rome Statute, what mechanisms are
available to prosecute the suspects before the ICC?

4. To what extent are the available mechanisms feasible?

3. The Objective of The Study

3.1. General Objective

To investigate if the facts alleged on the charge relating to Getachew Assefa et al constitutes any
of the crime under the Rome Statute and, if so, to explore the possibility of resorting to the ICC
without Ethiopia being a State party to the Statute.

3.2. Specific Objectives

In identifying problems and analyzing issues, attempts will be made to achieve the following
specific objectives;
1. To evaluate the facts of the charge in line with the Rome Statute
2. To determine the admissibility or otherwise of the case before the ICC
3. To identify and examine the available mechanisms of setting justice before ICC without
Ethiopia being a party to it.
4. To appraise the feasibility of the trigger mechanisms before ICC.

4. Scope of The Study
The scope of the study is confined to FAG v. Getachew Assefa et al.

5. Significance of The Study
This study will positively inform and influence the Government to take measures with a view to
curtain impunity. Or if justice will not be served through the national justice system it will point

the trigger mechanisms before ICC.



6. Literatures Review

Philippe'® tries to scrutinize the nexus between the principles of universal jurisdiction and
complementarity along with the difficulties in their implementation. Unlike the principle of
territoriality and nationality, the principle of universal jurisdiction is allowing or requiring a state
to bring criminal proceedings in respect of certain crimes irrespective of the location of the crime
and the nationality of the perpetrator or the victim.™® The raisons d ‘etre for the universal
jurisdiction is based on the notion that certain crimes are so harmful to international interests.*®

However, Philippe argues that there are still several legal and non-legal obstacles that may
impede the genuine disposition of justice through universal jurisdiction. He emphasized that
until now only the goodwill of states could be relied on to guarantee their implementation in
good faith, for no sanction mechanisms have been created to induce them, without their consent,
to abide by their obligations. Eriksson'’ in his thesis has also tried to examine the scope of ICC's
judicial power over non-party nationals. However, much focus has been given to delineate the
ICC's jurisdictions based upon the traditional territoriality and nationality principle. Morris®
research argues that the compulsory jurisdiction of ICC over Non- Party Sates on cases solely
concerned with individual culpability cannot illegitimate ICCs judicial power.'® However, cases
that focus on the legality of official acts of states are heavily debatable. To examine the validity
of ICCs Jurisdiction over the cases that focus on the legality of official acts of states non-party to
the statute, the author has made an in-depth investigation of the underlying stare decisis and
principles of international criminal jurisdiction and found that neither of those theories can
justify ICCs power over non-State party nationals. On the other hand Scharf° has tried to
examine the validity of the U.S. argument against the ICC's jurisdiction over the nationals of

non-party states and concluded that the ICC's jurisdiction over the nationals of non-party states is

 Xavier Philippe, ‘The Principles of Universal Jurisdiction and Complementarity: How Do the Two Principles
Intermesh?’ (2006) 88 International Review of the Red Cross

1> Kenneth C Randall, ‘Universal Jurisdiction under International Law’ (1988) 66 Texas Law Review 785.

16 Mary Robinson, The Princeton Principles on Universal Jurisdiction (Princeton University Press 2001) 1, 16.
YChristian Eriksson, ‘ICC Jurisdiction Over Nationals of Non-Party States: An Ultra Vires Abomination, or
Legitimate Judicial Conduct?’ (LLB thesis, Orebro University 2017) <https://core.ac.uk/display/132538885>
accessed August 12, 2019.

'8 Madeline Morris, 'High Crimes and Misconceptions: The ICC and the Non-Party States' (2001) 64 Law and
Contemporary Problems

* Ibid, 14

“Michael P Scharf, ‘The ICC’s Jurisdiction over the Nationals of Non-Party States: A Critique of the U.S. Position’
(2001)64 Law and Contemporary Problems 68, 80.



well-grounded in international law. Danilenko,?* having closely scrutinized the principal legal
and political effects of the Rome Statute on non-parties supports Scharf's position. According to
him, ICC's jurisdictional reach may extend to third States. Because of these trends, Danilenko
concluded that the Third States, including the United States, will not be immune from the ICC
irrespective of whether they ratify the Rome Statute.
The aforementioned pieces of literature may have relevancy in enriching the jurisprudence of
ICC while it has its own limitations in resolving the contentions under this study. Philippe's
article was devoted to deal with the relationship between the principles of universal jurisdiction
and complementarity along with their practical shortcomings.
However, under the principle of universal jurisdiction, no proper sanction mechanisms have been
created to induce states, without their consent, to be abided by their obligations and to make the
efforts to bring the alleged suspects under this study before justice possible. Eriksson's thesis
was devoted to determining the ICC's jurisdictional reach based on the traditional notions of
territoriality and nationality principle and Scharf also tried to examine it from the U.S
perspective only. However, the thesis is not sufficient enough to address the problem under
investigation since Ethiopia is neither party to the Rome Statute nor its suspects of human rights
violations have committed the core crimes in the territory of State party. Morris has also argued
that the compulsory jurisdiction of ICC over the cases that focus on the legality of official acts of
states non-party to the statute can illegitimate 1CCs judicial power. However, Morris's article
didn't take into account the latest development of ICL which makes a crime committed by Non-
Party State officials as subjects of the Rome statute. In the case between FAG v. Getachew
Assefa et al. most of the alleged crimes have been committed in the official capacity of the
suspects. Danilenko has also made in-depth investigations of the general normative frameworks
while the study is not quite specific to address the problem under this study.

7. Methodology
This study has employed doctrinal methods of inquiry. Both primary and secondary data are used
in this research. The primary data are key informant interviews, legislation, and precedents of
international law. Moreover, secondary data are also collected from surveys, reports, electronic
sources, and researches. In doing key informant interviews judgmental/ purposive sampling is

employed.

“Danilenko (n 3).



8. Organizations of The Study
The paper has six chapters. Chapter one is introductory, chapter two is a scrutiny of the facts
alleged on the charge in line with the Rome statute, chapter three is devoted to deal the
admissibility of the case, chapter four examines the available mechanisms of setting justice in
motion before the ICC without Ethiopia being a party to the statute and chapter five has held in
the conclusion and recommendations of the study.

9. Limitation of The Study
The case between FAG v. Getachew Assefa et al. is a very contentious and politically sensitive
pending trial for the last two years. The sensitivity of a case coupled with the absence of
sufficient written materials to be referred and the unwillingness of the FPC and FAG to give the

necessary interviews have troubled the writer throughout conducting this paper.



Chapter Two: A Scrutiny of the Facts Alleged On the Charge In
Line With the Rome Statute

Under this chapter, a scrutiny of the alleged material facts of the charge in tandem with the basic
ingredients of a crime against humanity of the Rome Statute has been examined. In so doing a
summary of the alleged material facts of a charge, an analysis of the elements of a crime against
humanity as defined under Article 7 of the Rome Statute and an in-depth evaluation of the
alleged facts on the charge in the light of the very notion of a crime against humanity have been
made.
Section One:

1. Summary of the Alleged Facts
A summary of the alleged material facts of a charge is provided under this section. However, to
avoid redundancy the summary has confined its scope in providing facts on the two counts only.
The two counts have opted due to the following reasons.

i. The counts have hold in accusations against the higher officials of the NISS who are

alleged to be the moral offenders of the alleged crimes.
ii. Seemingly most of the crimes, the suspects and victims are provided on the two counts

undoubtedly.

In its file Number 198/2011, the FAG has made a charge? against Getachew Assefa and the
other 25 suspects on the ground that they have caused gross human rights violations.
I Count Number One

The first count which has made against Getachew Assefa asserts that when the accused was the
chief of NISS, with an intent to infringe the human rights of citizens, contrary to the enabling act
of the NISS?® and other pertinent laws of the country, he has authorized the establishments of
illegal squads and secret prisons in different parts of the country. The secret prisons are
established in Addis Ababa, Gonder, Bahirdar, Nekemit, Jimma, Shashemene, Bishoftu, and

Hawassa under the financial, logistic, and professional supports of the Government.

?2In Its Charge The FAG Alleged That Getachew Assefa et al Have Caused Gross Infringements Of Human Rights
In Violations Of Arts 32(1) (A) (B), 407(1) (B) (C), And (407) (3) Of Ethiopian Criminal Code And Articles 9 (1)
(B), (C), 9 (3) Of Proclamation No 881/2015. See FAG Vs Getachew Assefa et al. Attorney General (n 6).

% National Intelligence And Security Service Re-Establishment Proclamation, 2013

7



Without having a legal blessing, the squad has caused the enforced disappearances, the death,
and, the torture of citizens during the unlawful interrogations. Until 25/07/2007 E.C many
individuals have been subjected to these human rights violations. In 2006 E.C several individuals
have been arrested on suspicion that they had planned to bomb Addis Ababa stadium during
Ethiopia Vs Nigeria soccer match. They had been put in jail of Maekelawi. When they were in
Maekelawi, the victims have been subjected to human rights violations. The human rights
violations include but not limited to the enforced disappearance of persons, torture particularly
flogging the inside of victims' foot, extracting their nails, so, and so forth. Following the order of
Getachew Assefa, the victims were moved into one of the secret detention centers of NISS which
was found in Addis Ababa, Kirkos sub-city, behind the Kera Mosque. When they were there
Mohammed Ibrahim passed away on 23/3/2006 E.C following the very severe and prolonged
interrogations by the 7™ and the 15" accuses (Tesfaye Gebretsadik and Nega Kassie
respectively) along with unknown members of NISS and FPC on the close order of Getachew
Assefa.
Il.  Count Number Forty One

Undercount number 41 which has been made against the 24" accused Derso Ayenew, the charge
alleged that the accused with full knowledge to violate the human rights of citizens, contrary to
the enabling act of the NISS and other pertinent laws of the country, has caused the enforced
disappearance and torture of uncounted numbers of individuals. On the night of 12/05/2006 and,
24/02/2007 E.C the accused in collaboration with the unknown members of NISS, have caused
the enforced disappearance of Abebe Kassie and Netsanet Fentahun in North Gonder. The
victims were taken in suspicion of violating the Anti-Terrorism Proclamation and jailed for five
days long in the NISS office in Gonder City. They were later dispatched by the accused to
Maekelawi. When they were there, their hands had been locked with chains, their eyes
blindfolded and severely tortured. The torture includes but not limited to severe beatings of
different parts of the victim's body with electric wire, wood, and plastic, prohibiting them from
accessing food, draping on, and colliding them with the wall. To the worst, one of the
interrogators urinated in the mouth of Abebe Kassie.



Section Two:

2. Analyzing The Elements of a Crime Against Humanity of the Rome Statute

The statute has defined the term “crime against humanity” and developed a well-founded
jurisprudence. Article 7 (1) of the statute provides for a series of specific heinous crimes, such
as murder, enslavement, torture, rape and enforced prostitution, and then emphasized that these
acts are to be considered crimes against humanity when they are committed as part of a
widespread or systematic attack directed against any civilian population, with knowledge of the
attack. The provision holds in a dual of stringent contingents which need to be fulfilled to count a
certain criminal act as a crime against humanity. These pre-conditions are first, the act must fall
within the list of inhumane acts itemized in the statute.?* Second, the act must fulfill the so-called
s 25

‘contextual element’.

2.1. Integrity Rights Violations

There are no much contentions on the integrity rights violations. A particular act which falls
under one of the listed crimes added with the contextual element would constitute a crime
against humanity. However, there are different arguments concerning the exhaustive nature of
the list. Some argue that the list of a crime against humanity is not limited to the above.?® The
drafters of the statute understood that human beings will always come up with novel atrocities,’
and for that reason, the catch-all clause of the statute, referring to “other inhumane acts” provides
another basis for a potentially broad understanding of those crimes that constitute crimes against
humanity.?® The ICC, on the other hand, has suggested, unsurprisingly, that it will read this

clause cautiously.?

' Massimo Renzo, ‘Crimes Against Humanity And The Limits Of International Criminal Law’ (2012) 31 Law And
Philosophy 443, 444,

®|bid

% Bernhard Kuschik, 'Humaneness, Humankind, and Crimes Against Humanity' (2010) 2 Goettingen Journal of
International Law, 501, 510.

%" David Luban, ‘A Theory Of Crimes Against Humanity’ (2004) 29 Yale Journal of International Law 85, 100.

%8 Kuschik (n 26) 510.

# prosecutor V Katanga [2014] International Criminal Court ICC 01/04-01/07 A3 A4 A5, [2014]
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2.2. The Contextual Element

The contextual element is a grand condition without which the existence of crime against
humanity cannot be proved.
2.2.1. The “Widespread or Systematic” Requirement
2.2.1.1. The “Widespread” Requirement

Though there is no explicit definition of the term "widespread" in the statute the scrutiny of its
Article 7(2) (a) added with the precedents would reflect that “widespread” is replaced with
“..multiple commissions of acts...”®. The statute tends to show that the impact of the alleged
attack must be extensive, or of a very large extent, to qualify as “widespread”.*'This was an
adoption of the reading in the case of Prosecutor vs. Akayesu*which defined widespread as “...
a massive, frequent, large scale action, carried out collectively with considerable seriousness
and directed against a multiplicity of victims”. This is intended to ensure that only serious
violations are the concerns of the international community and as a result, single, isolated or
random acts do not qualify as such.**The term large scale” is sufficiently broad to cover various
situations involving a multiplicity of victims, for example, as a result of the cumulative effect of
a series of inhumane acts or the singular effect of an inhumane act of extraordinary magnitude.®*
In the case related to the post-election situation in the Republic of Kenya®, the ICC Pre-Trial
Chamber held that the attacks must not be random occurrences but targeted at a perceived group.
Even though the Court has tried to interpret the term "widespread"

“To what extent is the magnitude of the atrocities that must be committed or the

number of people that must be killed, raped or exterminated, etc., to qualify for a

“large scale action”...”"*® Remain unanswered.

¥ Dube Brian, ‘Understanding the Content of Crimes against Humanity: Tracing Its Historical Evolution from the
Nuremberg Charter to the Rome Statute’ [2015] 9 African Journal of Political Science and International Relations
181. Emphasis Added
1 Moruf O Mimiko, Olaposi A Olaseeni, and Akin Olawale Oluwadayisi, 'Unresolved Jurisprudence of Crime
against Humanity under Article 7 of the Rome Statute of the International Criminal Court' (2016) 07 Beijing Law
Review 420, 423.
zThe Prosecutor V Jean-Paul Akayesu [1998] International Criminal Tribunal for Rwanda 96-4, [1998]

Ibid
% Christopher Roberts, ‘The Definition Of Crimes Against Humanity And Other Widespread Or Systematic Human
Rights Violations’ (2017) 20 University of Pennsylvania Journal of Law and Social Change 1, 21.
¥ The Prosecutor V Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali [2011]
International Criminal Court ICC 01/09-02/11, [2011]
% Mimiko and others (n 31) 424.
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2.2.1.2. The “Systematic” Requirement
The definition of systematic has been subject to more controversy.®’ The statute has also failed to
provide a defect-free definition for the term. Before discussing the rulings of the ICC, it is better
to have some insights on the theoretical discourses to flashlight on this ambiguous term.
Robinson has identified and come up with the prevailing four theories associated with the State
or organizational policy requirement that serves as a key component of the ICC definition of the
offense.**The starting point is the plain textual requirement that there must be a State policy to
commit the attacks.®® That said, he shows that some scholars argue that no policy element is
required, while others insist that there must be a policy.*° Similarly, regarding the organizational
aspect, some theorists claim that in the absence of a State policy there must be an organization,
but only a "State-like" organization having some type of policy would qualify.** Finally, there is
the even broader pro-human rights suggestion that crimes against humanity should encompass
any entity with the capacity to carry out crimes against humanity. Despite the theoretical debates
the rulings of the ICTY have tried to resolve the contentions. It has defined the term
"Systematic” as including a policy element thus Tadic states that a violation will be considered
systematic where it is committed according to a preconceived plan or policy.” The
implementation of this plan or policy could result in the repeated or continuous commission of
inhuman acts. “*As far as the identities of the policymakers are concerned the concept of
systematic may be defined as thoroughly organized and following a regular pattern based on a
common policy involving substantial public or private resources.** There is no requirement that
this policy must be adopted formally as the policy of a state.*> There must however be some kind
of preconceived plan or policy.*® Besides where harms are widespread, moreover, the systematic

nature of the harms in question may be presumed.*’ In both the decision authorizing an

%" Roberts (n 34) 21.

% Darryl Robinson, “Essence Of Crimes Against Humanity Raised At ICC” [2011] European Journal of
International Law.

% Ibid

“*Ibid

“! 1bid

“2 1bid

“* 1bid

*The Prosecutor V Omar Hassan Ahmad Al Bashir [2009] International Criminal Court ICC 02/05-01/09, [2009]
Para. 580

* 1bid

“* Ibid

" Roberts (n 34) 22.
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investigation into the situation in Kenya,*® the ICC Pre-Trial Chamber found that it had
jurisdiction over the case based on its conclusion that the crimes appeared to have been
committed according to organizational policy. According to the majority's interpretation, the
"State or organizational policy” requirement under Article 7(2) (a) can be satisfied by any
organization that is capable of committing widespread or systematic attacks against a civilian
population.*

2.2.2. The Civilian Population *’as Object of Attack
“Civilians" under IHL, "are persons who are not members of the armed forces">! Article 13(2) of
Additional Protocol 11 of 1977°% forbids the killing of civilians or the making of them objects of
attack.

2.2.3. The Knowledge Requirement
As per article 7 (1) of the statute the accused person must know the consequences of his act. In
the case of Prosecutor vs Kordic and Cerkez*® it was held that an accused person may not be
held accountable for crimes against humanity unless he or she was aware that his acts form part

of the collective attack on the group.

Section Three

3. Evaluations Of The Fact Alleged On The Charge In Tandem With The Elements Of A
Crime Against Humanity

Under this section, the facts alleged on the charge have been scrutinized in light of the ingredient

elements of a crime against humanity of the Rome Statute. In doing so the facts which are

summarized under the first section of this paper have identified and analyzed in lights of the

basic features that would make a certain act a crime against humanity under the statute.

*® The Prosecutor v. William Samoei Ruto and Joshua Arap Sang [2011] International Criminal Court ICC 01/09-
01/11, [2011]

* 1bid (Implying That If A Systematic Attack Occurs, That Very Fact Should Be Evidence Of The Existence Of A
State Or Organizational Policy).

* The Term ‘Civilian Population” Has Been Used Interchangeably With The Word ‘Civilians’ Or ‘A Civilian’ It
Has Nothing To Do With The Size Of The Victims.

>!Customary International Humanitarian Law Rule 5

*The Two Protocols Of 1977 Are Additional To The Four Geneva Conventions Of August 12, 1949.

> Prosecutor V. Dario Kordi & Mario ~Erkez [2001] International Criminal Tribunal for the former Yugoslavia IT-
95-14/2-T, [2001]
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3.1.  An Analysis of the Alleged Fact In Light of the Pre-request of
Integrity Rights Violation

As noted before the pre-condition of integrity rights violation is the most important element of a
crime against humanity. The pre-eminent element of integrity rights violation dictated that the
alleged act should fall under one of the listed crimes of article 7(1) of the same statute. This
provision hold in a series of acts the violations of which added with the contextual elements
would constitute a crime against humanity. To be concise the acts that are deemed to have an
affinity with the facts alleged on the charge have been pinpointed and analyzed.
A. Murder

According to Article 7(1) (a) of the statute, murder is among the acts which would raise a crime
against humanity. Even though the statute has failed to explicitly define the term "murder”, it is
the killing of a human being by a sane person, with intent, malice aforethought, and with no legal
excuse or authority.> Malice aforethought can also exist if the killer: intentionally inflicts serious
bodily harm that causes the victim's death, or behaves in a way that shows an extreme, reckless
disregard for life and results in the victim's death.> It has been criminalized in the national
criminal justice system of most States including Ethiopia.”® The scope of this study is confined to
the two counts in FAG Vs. Getachew Assefa et al. and is not intended to show all of the alleged
systematic and widespread assassination of civilians by the then EPRDF regime. Taking it into
account the plain readings in the first count of the charge which was made against Getachew
Assefa divulge that when the victims were in the secret and unlawful prison Mohammed Ibrahim
passed away on 23/3/2006 E.C following the very severe and prolonged interrogations by the 7™
and the 15Maccused along with unknown members of NISS and FPC upon a close order of

Getachew Assefa.

B. Imprisonment Or Other Severe Deprivation Of Physical Liberty In Violation Of
Fundamental Rules Of International Law

According to Article 7(1) (e) of the statute imprisonment or other severe deprivation of physical

liberty in violation of international law is among the acts which would constitute a crime against

humanity. The right to liberty requires persons not to be subject to arrest and detention except as

*Https://Dictionary.Law.Com/Default. Aspx?Selected=1303 Accessed On December 18/2019

*® Sara J Berman, ‘What Is Murder? Is Murder Different From Homicide?’ (www.nolo.com, October 10, 2011)
<https://www.nolo.com/legal-encyclopedia/homicide-murder-manslaughter-32637.html>. Accessed On June 9/2020
% Ethiopian Criminal Code 2004, arts 58 (1), And 539.
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provided for by law and provided that neither the arrest nor the detention is arbitrary. The in-
depth reading of article 7(1) (c) of the statute depicted that the deprivations of the right to liberty
should not only be as per the principle of legality beside the law shall be enacted and interpreted
in tandem with international human rights instruments to which the concerned state is a party.
The lawful encroachment in the right to liberty of a person is granted when a person who is
infringing the right to liberty of individuals has been duly recognized and authorized to do so.
However, under the first count of the charge when the accused was the chief of NISS, he has
authorized the establishments of unlawful squads and secret prisons in different parts of the
country. The secret prisons are found in Addis Ababa, Gonder, Bahirdar, Nekemit, Jimma,
Shashemene, Bishoftu, and Hawassa to detain and interrogate the alleged suspects of terrorism

without having a legal blessing to do so.

The NISS has established to protect and safeguard the national security of the country by
providing quality intelligence and reliable security service.>” The power and duties of NISS have
delineated under articles seven and eighth of the proclamation. When there is a suspicion that the
national security is endangered the entity must work with the concerned authority to make the
arrest and further investigation of the crime. The FPC has the authority to arrest and investigate
the commissions of crimes.®® However, as noted in the first count of the charge in 2006 E.C the
victims have been arrested on suspicion that they had planned to bomb Addis Ababa Stadium
and have been put in jail of Maekelawi. Later, the victims were moved into one of the secret
detention centers of NISS which was found in Addis Ababa, Kirkos sub-city following the close
order of Getachew Assefa. Besides the alleged fact under count 41 depicted that the victims are
alleged to have been transgressed the anti-terrorism proclamation of the country. However, a
close examination of the Proclamation’s definition in light of international standard definitions
reveals that in respect to some elements the definition in the proclamation is broader.> Although
broadness does not, per se, make the definition in the proclamation incompatible with the

standard definitions, it might ultimately render the definition to be constitutionally, and from a

" (n 23) art 6.

*8 Ethiopian Federal Police Commission Establishment Proclamation, 2011 arts 1, 2, 4, 5(c), and 18.

% Wondwossen Demissie, ‘The Scope of Definition of a Terrorist Act under Ethiopian Law: Appraisal of Its
Compatibility with Regional and International Counterterrorism Instruments’ (2015) 8 Mizan Law Review 371, 405.
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human rights perspective, suspicious.®® As a result, it is not awkward to argue that the Anti-
Terrorism proclamation is in violations of the human rights and fundamental freedoms of
individuals which are granted under different international human rights instruments under
which Ethiopia is a party. The alleged facts on the charge-coupled with the very notions of the
aforementioned laws depicted that the alleged suspects of a charge without having a legal
entitlement to make the arrest and interrogations have made arbitrary deprivations of liberty. In
so doing the victims have been arrested in illegal and secret prisons on suspicions of violating the
controversial anti-terrorism law which is still considering as anti-human rights instruments to
which Ethiopia is a party.
C. Torture
According to Article 7(1) (f) of the statute, torture is among the acts which would raise a crime
against humanity. Article 7(2) (e) of the same statute has also expressly defined that "torture”
means the intentional infliction of severe pain or suffering, whether physical or mental, upon a
person in the custody or under the control of the accused; except that torture shall not include
pain or suffering arising only from, inherent in or incidental to, lawful sanctions. The crime
torture always presupposes the intentional act of inflicting severe physical or psychological pain
on victims as a punishment to force them to do or not to do something. Likewise as mentioned in
the first count of the charge when the victims were in Maekelawi they have been subjected to
multifold human rights violations. The human rights violations include but not limited to torture
particularly severe beating with a stick, boxing, electric wire, flogging the inside of victims' foot,
extracting their nails, so, and so forth. Count number 41 of the charge has also divulged that
when Abebe Kassie and Netsanet Fentahun were under the custody of the accused their hands
have been locked with chains; their eyes have been blindfolded and severely tortured. The torture
includes severe beatings on different parts of the victim's body with electric wire, draping on and
colliding them with the wall, and to the worst, the interrogators have peed in the mouth of Abebe
Kassie. It is apparent that due to the physical injury the victims have also sustained a
psychological injury in violations of article 7(1) (f) of the statute.
D. Enforced Disappearance Of Persons
According to Article 7(1) (i), of the statute, the enforced disappearance of persons is among the

acts which would raise a crime against humanity. Enforced disappearance of persons always

% 1hid
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presupposes the direct involvements of a State or the acquiescence of it to shield the victim from
the previews of the law for a long time without notifying their whereabouts. Likewise, count 41
depicted that on the night of 12/05/2006 and 24/02/2007 E.C the accused in collaboration with
the unknown members of NISS, have caused the enforced disappearance of Abebe Kassie and
NetsanetFentahun in North Gonder.

A scrutiny of the alleged material facts on the charge in light with the basic ingredients of a
crime against humanity puts them under the listed acts of a crime against humanity of the Rome
statute. The act includes murder, imprisonment or other severe deprivation of physical liberty,
torture and enforced disappearance of persons which are found in article 7 (1), (A), (E), (F) and

(1) of the Rome statute respectively.

3.2.  An Analysis of the Alleged Fact In Light of the Contextual Element
A close examination of the alleged facts in tandem with the pre-conditions of the contextual
element has been made under this part.
3.2.1. The “Widespread or Systematic” Requirement
3.2.1.1. The “Widespread” Requirement

As noted earlier, there is no explicit definition of the term "widespread” under the statute.
However, the jurisprudence of ICC has tried to flashlight on this undefined and controversial
term. The overall examination of the ICC's jurisprudence found that to qualify as "widespread”
the impact of the alleged attack must be extensive, or of a very large extent. Despite a single,
isolated or random acts massive, frequent, large scale action, carried out collectively with
considerable seriousness and directed against a multiplicity of victims are the concerns of the
international community. The term a large scale presupposes the effects of the act would
adversely affect a multiplicity of victims. In Prosecutor vs. Milutinovic, Prosecutor vs Katanga
& Ngudjolo and Prosecutor vs. Al Bashir the expression or phrase "widespread™ was interpreted
to reflect the numerical assessment of the impacts of the act. The most important element of the
term is the number of victims not the number of acts. A single act will be adequate to raise a
crime against humanity if it is of extraordinary magnitude.

In the charge at hand even though there is a rampant jurisprudential loophole concerning the
number of victims which needs to fulfill the "widespread"” requirement, in the first count of the

charge the FAG alleged that Getachew Assefa has authorized the establishments of illegal squads
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and secret prisons almost in all corners of the country. The secret prisons are found in Addis
Ababa, Gonder, Bahirdar, Nekemit, Jimma, Shashemene, Bishoftu, and Hawassa. Thus prisons
are established to kidnap and unlawfully interrogate the victims with a risk of subjecting many
individuals in the aforementioned cities victims of the alleged human rights violations. Beside
the catch-all clauses of the charge emphasizes that Getachew Assefa et al are suspects of
infringing the human rights of a large number of individuals. Under the first count of the charge
until 25/07/2007 E.C many individuals have been subject to grave human rights violations. Even
though the charge has abstained from unequivocally specifying the exact number of victims, the
phrases in different counts of the charge with no doubt divulged that the impact of the alleged
human rights violations has affected "many" individuals. Besides, the FAG also has no
obligation to provide for the exact number of the victims since the jurisprudence of ICC has
failed to determine the magnitude of the atrocities in specific numerical values. The geographical
extent of the secrete prisons coupled with the catch-all clause of each count of the charge
divulged that the effects of the alleged human rights violations of the charge have extraordinary
magnitude the effects of the which could adequately fulfill the criteria of "widespread".

3.2.1.2. The “Systematic” Requirement

The "systematic™ requirement presupposes the organized nature of the acts of violence and the
improbability of their random occurrence. The determinant factor is whether the crime was
committed by a pre-determined policy. The existence of the plan or policy involving substantial
public or private resources could result in the repeated or continuous commission of inhuman
acts. However, in the case between the Prosecutor Vs Jean-Paul Akayesu, there is no
requirement that this policy must be adopted formally as the policy of a state. Likewise, the first
count of the charge alleged that Getachew Assefa has authorized the establishments of illegal
squads and secret prisons under the financial, logistic, and professional supports of the
Government. The suspect is accused of taking part and leading a systematic organization
contrary to the pertinent laws of the country, to get information with the torture of the victims by
using the resources of the NISS. Besides, he has borrowed different houses in Addis Ababa from
the then Government Rental Houses Agency to make the NISS functional in detaining and
torturing the victims. He also appointed physicians to follow up on the health of the victims; he
facilitated the provisions of food and appoints employees to administer the secrete detention

centers with the regular budget of NISS.
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Even though there is no concrete evidence on the charge that the alleged human rights violations
are the results of a formal policy of Ethiopian Government, in the case between Prosecutor V
Jean-Paul Akayesu, the Court has provided no mandatory pre-request for the formal adoption of
the policy as the policy of a State. Instead what the jurisprudence dictates is that the existence of
the plan or policy of States could result in the repeated or continuous commission of inhuman
acts. Likewise, under the first count, the FAG alleged that from 1994-2010 EC Getachew Assefa
had committed grave human rights violations by using State's human and material resources.
From the alleged facts of the charge, we can understand that the alleged human rights violations
have traced more than a decades without any judicial or administrative intervention to curtail the
alleged human rights violations.

Though the allegation has failed to provide for the existences of an explicit state policy to direct
human rights infringements, the regular pattern and the improbability of human right
infringements random occurrence coupled with the de facto while well-structured and organized
pattern which has used state machinery and budget has made the alleged human rights violation
systematic.

3.2.2. The Civilian Population as Object of Attack

As noted early the Rome statute has failed to explicitly define the term "civilian population™.
However, the well-enriched jurisprudence of the IHL defined that "civilians" are persons who are
not members of the armed forces including hors de combatant. In the charge at hand, none of the
victims is a combatant. All of the victims are civilians with no military engagements. Even
though those victims who were members of the Patriot Ginbot 7 or OLF were combatants and
had taken arms to overthrow the ruling party, they were under the captivity of the Government
and deserve the case of hors de combatant that proves legal protection.

3.2.3. The Knowledge Requirement
Article 7 (1) of the ICC Statute also has the knowledge requirement. In the Kenyan situation, the
ICC Pre-Trial Chamber has established causation of the politician's knowledge with the militia
deeds on the basis that they knew what the militia was doing and condoned the acts and the acts
were benefiting the accused politicians. Similarly, the first count of the charge alleged that the
accused with full knowledge to violate the victim's human rights has authorized the
establishments of illegal squads and secret prisons. Similarly, other alleged material facts of the

charge in unequivocal words depicted that the suspects have been alleged to have committed a
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crime against humanity with full knowledge and intent to commit it. In nutshells, the scrutiny of
the alleged material facts of the charge in line with the pre-requests of integrity rights violations
and the contextual elements divulge that the facts alleged on the charge constitute a crime against
humanity as defined under Article 7 of the Rome Statute.

19



Chapter Three: The Admissibility of Federal Attorney General v.

Getachew Assefa et al. Before The International Criminal Court

Under this chapter, both primary and secondary sources have been employed to see if FAG v.
Getachew Assefa et al. could be admissible before the ICC.

Section One:

3.1.  Analyzing The Element of Article 17 of the Statute

The issues in the admissibility of a case before the ICC is one of the most important while the
foremost controversial matters that indeed affecting the prospective responsibilities of the court.
Whether the court ever becomes a 'real' court and not just a ‘ghost institution' mostly depends,
besides the jurisdictional issue, on the provisions of admissibility of a case before it.®* The ICC
assumption of judicial power always raises questions of jurisdiction, complementarity, and the
admissibility of a case. Especially the issues of admissibility and jurisdiction in the sense of
competence in the pending case have to be distinguished even though both concepts are closely
related.? An in-depth inquiry on the questions of admissibility has presented in the upcoming
discussions. However, as provided under Article 58(4) of the rule of procedure and evidence of
the ICC the court shall rule on any challenge to its jurisdiction first before dealing with the

matter of admissibility. Taking it into account a bit of clue has been presented here below.

3.1.1. Jurisdiction
Article 1, 5, 12, and 13 of the Rome statute provides for grounds under which the ICC may able

to establish a valid jurisdiction. The ICC shall have personal jurisdiction over natural persons
who are alleged to have committed one of the core crimes under the subject matter jurisdiction of
the Court in the territory of State party or if the crime has been committed by the nationals of
Member States. However, it is not always true. According to Article 13 (b) of the statute beside
referral by a State party and the proprio motu referrals, there is an exceptional leeway to trigger
the ICC extra-territorial jurisdiction through the UNSC referral.

%1 Jan Denecke, 'The Admissibility Of A Case Before The International Criminal Court: An Analysis Of Jurisdiction
And Complementarity' (LLM thesis, University of Stellenbosch 2002)
<https://core.ac.uk/download/pdf/37376077.pdf> accessed June 12, 2020.

%2 Gerald Fitzmaurice, The Law, and Procedure of the International Court of Justice, vol 82 (Cambridge University
Press 2017) 438, 439.
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3.1.2. Admissibility
In light of the principle of complementarity, the statute establishes a presumption of

inadmissibility whenever a state is exercising or has exercised, its national jurisdiction over a
case. Articles 17 of the statute in conjunction with the double jeopardy clause of article 20
provide for the grand parameters under which the admissibility or otherwise of the case can be
tested. Under this section, the pre-conditions of admissibility of cases before the ICC have been
identified and the in-depth inquiries of the ICC's jurisprudence have also presented.

3.1.2.1. Article 17 of the Rome Statute

Article 17, para. (1) provides for four different alternatives on which the Court shall determine a
case as inadmissible. First, the case is being investigated or prosecuted by a state which has
jurisdiction over it, unless the state is unwilling or unable genuinely to carry out the
investigations or prosecution. Second, the case has been investigated by a state, which has
jurisdiction over it and the state has decided not to prosecute the person concerned unless the
decision resulted from the unwillingness or inability of the State genuinely to prosecute. Third,
the person concerned has already been tried for conduct which is the subject of the complaint,
and a trial by the Court is not permitted under Article 20, Para. (3). Fourth, the case is not of
sufficient gravity to justify further action by the Court. The first two alternatives of article 17,
Para. (1) are combined with exceptions.2*A case is not admissible unless the investigation or
prosecution of that state, which has jurisdiction, is or was not affected by "unwillingness" or
"inability"”. Determining the inability or unwillingness of national jurisdiction is not an easy task
of the ICC.

Even though the State which has jurisdiction to preside over the case has investigated or
prosecuted the alleged crime it can nevertheless be admissible before the ICC if the state is
unwilling or unable genuinely to carry out the investigation or prosecution. As per the wording
of Article 17, the court will always examine the situation in a state merely concerning a specific
case, rather than make a general and all-embracing examination of the system as such.®
Nevertheless, the terms "unwilling" and "unable" make clear that the Court will not simply

notaries the exercise of jurisdiction by a state.®®

% Denecke (n 61) 73.

® Markus Benzing, The Complementarity Regime Of The International Criminal Court: International Criminal
Justice Between State Sovereignty And The Fight Against Impunity, vol 7 (Max Planck Yearbook Of United Nations
Law Online 2003) 592, 603.

* Ibid
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They require a certain degree of scrutiny of the quality and standard of national proceedings.®®A
primary question regarding the unwillingness and inability of the national criminal justice system
is the meaning of the term "genuinely' which would bar the ICC complementary jurisdiction. No
precedent in international law for the use of the term was quoted during the negotiations.®’
Commentators observe that it proved to be the least subjective concept considered during the
negotiations.®® Textually, the term qualifies and objectifies the act of investigating or
prosecuting, rather than the ability or willingness to do s0.%® It underlines that only those national
criminal proceedings undertaken with the serious intent of eventually bringing the offender to
justice shall bar the exercise of jurisdiction by the Court.”

3.1.2.1.1. The Unwillingness or Inability Test
3.1.2.1.1.1.  Unwillingness
Article 17(2) of the statute provides for the criteria to determine whether a state is unwilling to

genuinely carry out the investigation and prosecution. The plain reading of Article 17(2) of the
statute unequivocally requires the Court to take into account the factors listed under paras (a) to
(c). However, it is questionable whether the court, in determining unwillingness, is limited to
these criteria, or whether it may refer to other, unnamed factors.”'The close reading of the
provision has no leeway for the references of other unmentioned factors which would make the
criteria’s closed and exhaustive. The word “consider”, however, has been interpreted as having
been deliberately chosen in order not to tie the Court’s hand in respect to the criteria but to allow
it to take other factors into consideration.’® The difficulty during the creation of the Statute of
finding a fitting definition for "unwillingness™ was that such a definition always would be
directed at the national judicial systems.” Many delegations were sensitive to the potential for

the Court to function as a kind of court of appeal, passing judgments on decisions and

% politi Nesi (ed), 'The Rome Statute of the ICC: Rays of Light and Some Shadows,’ The Rome Statute of the
International Criminal Court. A Challenge to Impunity (2001) 21
67 John T. Holmes, ‘Complementarity: National Courts Versus The ICC’, Antonio Cassese, Paola Gaeta and John
RWD Jones (eds). The Rome Statute of the International Criminal Court: a commentary (Oxford University Press
2002) 666, 667.
% Ibid 675.
% Benzing (n 64) 605.

Andreas Zimmermann, The Creation Of A Permanent International Criminal Court, vol 2 (Max Planck Yearbook
Of United Nations Law Online 1998) 169.
™ Markus Benzing Supra Note 60, P. 606
D Robinson, ‘Serving The Interest of Justice: Amnesties, Truth Commissions And The International Criminal

Court’ (2003) 14 European Journal of International Law 481.
" Denecke (n 61) 74.
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proceedings of national judicial systems.” Hence, the problem was to find objective criteria on
which the Court should base its determination.” To solve this problem the phrase “in accordance
with the norms of due process recognized by international law" was added in the Chapeau of
Article 17.® It was thought that this paragraph, which dealt with proceedings not being
conducted impartially or independently, was the natural place for including objective
criteria.””Among the principal due process rights, the due process rights of the accused, who
must be protected from victor's justice takes paramountcy. However, in doing so all necessary
measures shall be taken to curtail the impunity of culprits of ICL. As per article 17(a) of the
statute in determining state unwillingness to genuinely carry out the investigation or prosecution
the Court may question the motive behind a state's decision to initiate proceedings and determine
whether this was done to shield the person concerned from criminal liability. The intention of a
state to shield a person from criminal liability must be devious.”®Article 17(2) (b) of the statute
has also provided that in situations where there have been unjustified delays in the proceedings,
the Court has to determine whether or not this is evidence of a state's unwillingness to bring the
person concerned to justice. Besides, as per article 17(2) (c) of the statute, the Court may also
have to inquire into the independence and impartiality of those that the state has entrusted with
the conduct of the proceedings and the manner which they have gone about their tasks, both at
the investigation and trial stages. If under certain circumstances there are grounds to suggest lack
of transparency, the appearance or likelihood of bias, or other factors indicate real partiality
towards the accused, all this will be evidence that the Court may use to pronounce on the state's

unwillingness to genuinely bring lawbreakers to justice.”

™ Holmes “The Principle Of Complementarity’, In Lee (Ed.). The International Criminal Court The Making Of The
Rome Statute Issues, Negotiations, Results (The Hague: Kluwer Law International, 1999.) 49.
" Denecke (n 61) 74.
® The Rome Statute (n 1) art 17 (2).
" Holmes (n 74) 49.
83 A. Williams, ‘Article 17°, In: Otto Triffterer (Ed.), Commentary On The Rome Statute Of The International
7(;riminal Court: Observers’ Notes, Article By Article (Hart Publishing 2008.) 382, 393.
Ibid 76.
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3.1.2.1.1.2. Inability
As per article 17(3) of the Statute, a State would be considered unable if “due to a total or
substantial collapse or unavailability of its national judicial system, it is unable to obtain the
accused or the necessary evidence and testimony or otherwise unable to carry out its
proceedings”. Thus, the fact that the domestic authorities are considered unable is conditioned
on the attainment of two cumulative sets of considerations first, the ‘collapse’ or ‘unavailability’
of the national judicial system and, second, whether the state is unable to obtain the accused, or
the evidence and testimony, or otherwise unable to carry out the proceedings.*® Ahmed Samir
Hassanein® has come up with a new reading of the inability scenario that establishes a clear
distinction between two different forms of inability under Article 17(3) of the Statute. An in-
depth analysis of Article 17(3) of the statute would depict the dual forms of inability. These
forms are physical and legal forms of inability. Physical inability always presupposes either the
total or substantial collapse of the State’s judicial system.

A. Physical Inability

i. Total Collapse
The total collapse of a state's judicial system refers to a situation where the state authorities have
lost control over its territory to an extent that the justice machinery has broken down completely
that makes disposing of genuine justice impossible. This is a situation where the judicial system
has disintegrated in its entirety.?? In this case, the whole state would be considered a ‘failed

1 83

state'.”” Despite the large body of scholarly writings on the subject, there is no agreement on the

definition of state failure.* Not only the definition but also the indicators used to gauge should

85

be taken into consideration.” Most of the scholars are quite skeptical of the analytical value of

the concept on epistemological grounds, arguing that it is difficult to objectively define, identify,

8 ‘Informal Expert Paper: The Principle Of Complementarity In Practice’ (2003) <(ICC-01/04-01/07- 1008-Anxa)>.
8 Ahmed Samir Hassanein, ‘Physical And Legal Inability Under Article 17(3) Of The Rome Statute’ (2015) 15
International Criminal Law Review 103.

8 Jann Kleffner, Complementarity In The Rome Statute And National Criminal Jurisdictions (Oxford Scholarship
Online 2000) 115.

%Claudia Cardenas Aravena, The Admissibility Test Before The International Criminal Court Under Special
Consideration Of Amnesties And Truth Commissions, Jann K Kleffner And GerbenKor Eds, (Ed.), (Tmc Asser
Press 2006) 125.

# Valentin Cojanu And Alina Irina Popescu, ‘Analysis Of Failed States: Some Problems Of Definition And
Measurement’ (2007) X The Romanian Economic Journal 115.

8 Aravena (n 83) 125.
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and analyze failed states with methodological rigor.2® However, Cojanu and Popescu have
already characterized a failed state as an entity where the basic functions of the state are no
longer performed.®’There are several indicators in different disciplines used to gauge whether a
given state is a failed state or not. Leaving the discourses in other disciplines untouched let me
explain some of the most reputed indicators to gauge state failure in international law. Under
international law, a failed state has three decisive attributions.®®

1. An absence of bodies efficiently representing the state.

2. Intensive violence.

3. Need for humanitarian intervention.

ii. A substantial Collapse
A substantial collapse refers to a situation where state authorities, even though not completely
dysfunctional, are not generally capable of ensuring the investigation of the case and the
prosecution of responsible individuals®*whether by shifting resources or transferring the trial to
another venue.®® A substantial collapse would occur in reality when the national authorities
initiate an investigation against members of an armed opposition group during an internal armed
conflict where the national judicial system has collapsed in the areas under the effective control
of that group, the situation which made capturing the perpetrators or collecting evidence very

dangerous or even impossible.**

8 Turkan Firinci Orman, ‘An Analysis Of The Notion Of A 'Failed State' (2015) 4 International Journal Of Social
Science Studies 84.

8 valentin Cojanu And Alina Irina (n 84) 115.

88 Bianic, 1., Gligorov, V., & Krastev, 1., ‘State, Public Goods, And Reform. Global Development Network
Southeast Europe’ Research Area: Understanding Reform (2003) <https://wiiw.ac.at/state-public-goods-and-reform-
dIp-3291.pdf> accessed June 14, 2020, 15.

# Benzing (n 64) 614.

% Hassanein (n 81) 104

%% prosecutor V. Saif Al-Islam Gaddafi And Abdullah Al-Senussi, [2012] 5 International Criminal Court ICC-01/11-
01/11, Para. 41. In Its Submission, The OTP Of The ICC Noticed That "... Despite The Applicant's Predictions At
The Time, It Filed Its Challenge On 1 May 2012, It Does Not Appear That Saif Al-Islam Has Received A Defence
Lawyer Within Libya, A Precondition To Presenting To Him The Charges And Completing The Investigation Under
Libyan Law. This Lack Of Progress Could Be Related To The Restrictions Established Because of The Zintan
Militia Exercise Custody Over Him.
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B. legal Inability
The other type of inability is legal inability. The legal inability has hold in two sub notions. The
first is the substantive legal inability (the ordinary crimes approach) and the procedural legal
inability.

i. Substantive Legal Inability

In a substantive legal inability the national judicial system, which did not adopt the ICC crimes
or adopted it but prosecuted the conduct as an ordinary crime. However, there are different
arguments concerning the stepping in of the ICC in cases where the national criminal law of the
country has considered the act as mere "ordinary crimes". Some argue that such a situation may
be said to constitute a case where the state is "otherwise unable to carry out its proceedings"” due
to the "unavailability" of its national judicial system since the principle of complementarity at
least compel states to have adequate legislation to discharge their international obligations.
However, others argue that such interpretation would undermine the respect for national
sovereignty as formulated by the complementarity principle.*® Article 17(3) is much broader in
ambit and also accommodates prosecution of behavior failing into the categories of article 5 for
crimes where the charges are not classified as “genocide”, “war crimes”, or “crime against
humanity”.%® Taking this into account, it may be argued that a more flexible approach is called
for than merely stating that the prosecutions of such acts as “ordinary crimes” automatically and
without further requirements entail an exception to the rule of double jeopardy.** On the other
hand procedural inability refers to a procedural barrier to institute a charge against the alleged

suspects.

% Ma Newton, ‘Comparative Complementarity: Domestic Jurisdiction Consistent With The Rome Statute Of The
International Criminal Court’ (2001) 67 Military Law Review. 70.

%) Holmes (n 67) 676.

% Benzing (n 64) 616.
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3.1.2.1.1.3. Nebisinidem (Art 17 (1) (C))

The cumulative readings of Article 17(1) (c) and 20(2) of the statute provided for a situation
where a person has already been tried by another domestic court and bar the stepping in of the
ICC.

3.1.2.11.4. Gravity Of The Offence Article 17 (1) (D)

The meaning of “sufficient gravity” is not defined by the statute.”> However, the concerns
leading to the rule was that the Court may be flooded with cases; it thus serves purposes of
practicability but is also an expression of the will of states to tackle for the impunity of the "most
serious crimes of concern to the international community as a whole" as provided under

paragraph four of the preamble.
Section Two: Finding and Analysis of Data

3.2. Finding From Qualitative Sources

The following data was generated from an interview held with the judges of FHC. As indicated
in table 1 the interview was held with four judges all of whom are male. Frequent attempts have
been made to interview the concerned officials of FPC and FAG. However, they were not willing
to provide the necessary information. To fill the prevailing gap secondary sources such as media

outlets has employed in the analysis part.

% L. Sadat Waxler, A First Look At The 1998 Rome Statute For A Permanent International Criminal Court:
Jurisdiction, Definition Of Crimes, Structure, And Referrals To The Court, In M.C Bassiouni, International
Criminal Law, Vol. 3, 2" Edition, 1999 67.
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1.1.  The Interviewees Responses Towards the Legality or otherwise of The Pending in Abstentia Proceeding

Question

Code of the

interviewees

Response

Despite the official
statements of the PM and the
FAG on the explicit
whereabouts of the alleged
suspects, the Court has
commenced trial- in
abstentia. Please explain the
legality of the pending in

abstentia proceeding.

1552

As per Art. 160 of the Ethiopian Cri. PC the suspect ought to be brought before the Court upon the service of
summon. While arrest warrant shall be put in place once the suspect has served with summon and failed to appear
before the Court. If the suspect has not been served with summon trial- in abstentia shall be stepping in. In the case at

hand, the alleged suspects have not been served with summon. Therefore, trial in abstentia has commenced.

1562

As per art. 161(2) (a) of the Cri. PC trial- in abstentia shall be commenced if the alleged crimes are punishable not
less than 12 years of rigorous imprisonment or the suspects are alleged to have committed one of the crimes under
Art. 161(2) (b) of the same code which shall be punishable with rigorous imprisonment.

1572

Upon exhausting all the available means of serving summon to the alleged suspect, and if the police have able to
prove that it has not been able to found the suspect trial- in abstentia shall be conducted under art. 161(1) of the Cri.
PC.

1582

Upon exhausting all the available means of serving summon to the alleged suspect including nationwide media
outlets and if the police proved that it has not been able to found the suspect trial- in abstentia shall be conducted
under art. 161(1) of the Cri. PC.
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1.2.  The Interviewees Responses Towards the Adequacy of A Measures Taken By The Court To Verify The Genuinely or
Otherwise Of All Action Taken By FPC

Question

Code of the
interviewee

S

Response

How far did the Court go to verify the
trustworthiness of all measures taken
by the FPC? Besides, briefly explain

the rectifying measures of you if any.

1552

The Court has ordered the FPC to serve the suspects with summon. Despite the allowed reasonable period to put the
suspects in default the Police expressly stated that it has not been able to find the suspects and serve the summon. As a
result, the Court is conducting a trial in the absence of the suspects. Besides the Court has made a reasonable inquiry. Since
the executive wing of the Government has not made a statement about the exact whereabouts of the suspects, the Court has
not presumed the statement of the Police as a false. | believe that examining the trustworthiness of the Court's order

execution based on some official statement is not eligible.

1562

The Court has ordered the FPC to serve the suspects with summon in any places where the suspects have presumed to be
found. In doing so the police shall come up with the signed confirmation letter that the suspect had served with summon.

The Court is monitoring whether the police is discharging its responsibility.

1572

Per Art. 9 and 13 of the FDRE Constitution, its establishment proclamation and other pertinent laws the FPC have
established to prevent the commission of crimes, to maintain the peace and security of the state, and to promote the human
rights. Unless the contrary has proved by the concerned individuals or entities the Commission has presumed to behave
following the aforementioned legislation and objectives. In the absence of those complaints, the Court has proceeded with

conducting a trial in abstentia without doubting the trustworthiness of the Police's statement.

1582

FPC is an institution. Unless there is an explicit complaint against the actions of the Police, it has presumed to discharge its
duty per the law. When the Court has ordered the Police to serve summon. The Court will examine whether the Police have

obeyed the order or no and will take a measure accordingly.
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1.3.

force against the shielding regional states.

The Interviewees Responses Towards the existence or otherwise of a legal avenue for the Court to order the use of

Question

Code of the

Interviewees

Response

In one of his speeches at Walta TV, the head of the
FPC Public Relations Department stated that The
FPC is unable to bring the alleged suspects before
the Court because some regional states are not
willing to cooperate with the police. He added that
Upon the refusal of these regional states the FPC has
done nothing to bring the suspect before the Court to
maintain the Constitutional autonomy of the regional
states. On the other hand, the Chief justice of FDRE
in her speech hinted that the Government could take
forceful measures to arrest the suspects, taking
necessary measures/steps against the shielding arms
of these regional states and bring them before the
Court.

Is there any legal avenue for the Court to order the
use of force against the shielding regional states and

not to go the suspects unpunished?

1552

Appearing and defending the charge is the due process right of the accused. The accused may intentionally or
negligently fail to appear before the Court and defend the charge. In this instance, the accused has waived his
right and he should be bound by the verdict which will render in his absence. The statement of the chief
justice should be a mere personal opinion without legal backing. The forceful measures should follow the

convictions of the alleged suspects.

1562

When a crime under the subject matter of the Federal Government is alleged to have been committed, the
Court may order the FPC to serve summon and to bring the alleged suspects before the Court. Besides the
Court may also order other concerned agents to collaborate with the Court. However, there is no explicit law
to dictate the executives of the Regional states to bring the alleged suspects before the Court.

1572

Under the federal form of government, the Federal and regional governments have a strong cooperation
scheme. Prevention of crimes is the most important scheme of cooperation. Under FAG Establishment
Proclamation No. 943/2008, the two tiers of government have a collision committee to work on immunity
and other related issues. Once the Court has issued a summon to serve the suspects and the later failed to

appear before the Court with no good cause the court should order warrant of the indictment.

1582

The Federal and the Regional tiers of Government have their own responsibility per its enabling acts. They
are working together on common issues. The Court can order the executive to take all necessary measures

under the law.
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Section Three:

3.3.  Analysis of the Data in lights of The Admissibility Yardsticks

3.3.1. Jurisdiction

Before discussing the admissibility of FAG Vs Getachew Assefaet al. before the ICC
establishing the jurisdiction of the ICC takes paramountcy. As well noted in the previous section
the ICC shall have jurisdiction over natural persons who are alleged to have committed one of
the core crimes in the territory of State party or if the crime has been committed by the nationals
of Member States. However, article 13 (b) of the statute provides for an exceptional mechanism
to trigger the ICC extra-territorial jurisdiction on the crimes which have been committed neither
on the territory nor by the nationals of state party through the UNSC referral. In the case at hand,
Ethiopia is neither a party to the statute nor the alleged crimes are alleged to have been
committed by the nationals of a state party. However, in FAG Vs Getachew Assefa et al. justice
can be set in motion before the ICC upon referral of the UNSC.

3.3.2. The Unwillingness or Inability Test

Though the State with its first instance jurisdiction to adjudicate the case has investigated or
prosecuted the alleged crime it can be admissible before the ICC if the state at hand is unwilling
or unable genuinely to carry either the investigation or prosecution. The plain meaning of the
term "genuine™ qualifies the act despite the "willing" or "ability” of states to investigate or
prosecute the case. It underlines that only those domestic criminal proceedings undertaken with
real and stringent intent of eventually bringing the offender to justice can be considered as
genuine investigation or prosecution. Having this much in mind, let me examine the Ethiopian
failure to bring Getachew Assefa et al. before the Court in light of the “unwillingness” and
“inability” test.

3.3.2.1. The “Inability” Test

As noted early a State would be considered unable if due to physical or legal inability the State is
unable to obtain the accused or the necessary evidence and testimony or otherwise unable to
carry out its proceedings. Physical inability always presupposes either the total or substantial
collapse of the State’s judicial system and legal inability is also connoted the substantive and

procedural forms of legal inability.
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A. Physical Inability
i. Total Collapse

The total collapse of a state’s judicial system refers to a situation where the state authorities have
lost control over its territory to an extent that the justice machinery has broken down completely
that makes disposing of genuine justice impossible. The judicial system, in particular, could be
considered totally collapsed when it is not able to fulfill its fundamental activities. In this case,
the whole state would be considered a failed state’.*® In international law, a failed state has three
decisive attributions.?” The attributions are an absence of bodies efficiently representing the state,
intensive violence, and the need for humanitarian intervention. However, unlike neighboring
Somalia, the Ethiopia government has relative stability in the region. The Government is
undertaking several foreign relations deals with the States and other international organizations
on the behalf of Ethiopia.

The Government is also discharging its international responsibility in maintaining the peace and
security of the globe by deploying the necessary peacekeepers at the regional and continental
levels. However, there is violence here and there. Most of the violence began when political
protests rapidly evolved into clashes fuelled by ethnicity and religion.?® The violence is sporadic
and prevailed over a specific part of the country; however, it does not constitute intense violence
the effect of which would be disintegrating the entire country though determining the degree of
intense violence is too awkward. Sporadic violence is an indispensable element of statehood in
every corner of the globe. Ethiopia will not be the first and the last to engage in such violence.
Even in America, individuals and group's rights are violated every day.*® Besides, the here and
there violence cannot be out of the government power to maintain peace and security and

constitute a treat to international peace and security which would urge humanitarian intervention.
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Similarly, in 2020 the World Population Review has out a list of states on the verge of failing'®
while Ethiopia has not included.
ii. Substantial Collapse

The substantial collapse would occur indeed when the domestic authorities instituted an
investigation against members of an armed opposition group during an internal armed conflict
where the national judicial system has collapsed in the areas under the effective control of that
group, the situation which made arresting the alleged suspects or collecting evidence very
impossible. However, the FAG has instituted a prosecution against Getachew Assefa et al.before
the FHC, and the later has ordered the FPC to bring the alleged suspects before the court.
However, despite the order of the Court the FPC has failed to make the appearance of the
suspects in the court possible. That is not because the suspects are shielded in the territory where
the Government is unable to reach due to the substantial collapse of the statehood. Instead,
the Tigray regional state which is one member of the federation has refused to hand over the
former intelligence-chief despite the arrest warrant issued by the FHC.*®* As noted
before Tigray is a member of the federation which has constitutional powers and duties. In doing
so it has constitutional ties with the federal government in all aspects including legislative,
administrative, and judicial arenas. Unlike the situation in Libya, the Tigray regional state is
under the control of the Federal Government since the region has not been occupied by the rebel
groups and the constitutional chain have not been broken with the effects of which would make

the government unable to capture the suspects and to collect the necessary pieces of evidence.

100«\worldpopulationreview.Com, 2020) <Https://Worldpopulationreview.Com/>.

191 Jeylan Abdi, Director Of Federal Police Commission Public Relation Directorate, On Walta TV, g < +h G-,
See ‘Ethiopia - @4% T AL 700’ (Youtube, February 18, 2020) <Https://Youtu.Be/lelmrrwrp-G> Accessed
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B. Legal Inability ‘Unavailability of National Judicial System
As noted before the legal inability has hold in two sub notions. The first is the substantive legal
inability and procedural legal inability.

I. Substantive Legal Inability
If the national judicial system, which did not adopt the ICC crimes or adopted it but prosecuted
the conduct as an ordinary crime, is able to obtain the accused, the necessary evidence and
testimony; furthermore, if it is intact inasmuch as it is able to carry out the proceedings
genuinely, then this state cannot be considered unable to proceed. Likewise, under the Ethiopian
criminal law, a crime against humanity is not criminalized. However, the mere fact of
prosecuting the alleged crimes as an ordinary crime such as abuse of power is allowed unless it
makes the disposition of genuine justice impossible. The punishment should be proportional to
the committed crimes and should have a deterrence effect to achieve the objectives of the statute.
In the case at hand, the FAG alleged that Getachew Assefa et al. are alleged to have violated
Article 32(1) (A) (B), 407(1) (B) (C), and (407) (3) of Ethiopian Criminal Code and Articles 9
(1) (B), (C), 9 (3) of Proclamation No 881/2015. The provisions have entailed rigorous
imprisonment up to 25 years which is adequate to achieve the purpose of the statute. As far as
procedural legal inability is concerned, the suspects are alleged to have been hiding in Ethiopia
and the questions over this kind of inability cannot be raised. In a nutshell, the close examination
of the Ethiopian government's failure to bring the alleged suspects in light of the dual fold
yardsticks of inability depicted that the government is not unable to bring the alleged suspects
before justice.
3.3.2.2. The “Unwillingness” Test
As stated under section two of this chapter article 17(2) paras (2) to (c) of the statute provides for
the grand exhaustive yardsticks under which the Court may rely on in determining whether a
state is unwilling to genuinely carry out the investigation and prosecution.

A. Article 17 of the Statute
Article 17(2) (a) of the statute provided for the milestone to scrutinize the raisons d 'etre for state
initiation of judicial proceedings and determine whether this has been done to shield the suspects
from the preview of law. However, the intention of a state to shield the suspects from criminal
liability should emanate from its malicious intent to evade justice. In other words, initiating a

domestic proceeding with the intent to preclude the stepping in of the ICC while justice has

34



served with the national justice machinery would not make the intention of that state malicious.
Therefore, the point here is the state's intention is not to bring the suspects either before its
national Court or has undertaken it in the manner that precludes the disposition of a genuine
justice before it or has impeded the stepping in of the ICC. As noted early the FAG has made a
charge against Getachew Assefa et al. before the FHC and the court has issued an arrest warrant
against the suspects. However, despite the court order, the government has not made a bit of
progress to make the appearance of the suspects before the court possible. To their disobedience
of the Court order, the executive wing of the government through the PM and the FAG has
expressly complained that the Tigray Regional State has refused to hand over the alleged
suspects to the Government.'%? In one of his speeches, the president of Tigray Regional States
expressly stated that the filed charge is an indication of external power intervention to weaken
the Tigray regional state and his government is strongly opposing the charges.'®

In the coming pages, an attempt is made to examine the position of Tigray Regional State and the
reactions of the Federal Government in light of the pertinent legislation of the country and
determine whether the national proceedings are being undertaken to shield the suspect from
criminal liability.

Acrticle 7 (1) of Proclamation No. 434/2005 indicated that the FHC has first instance jurisdiction
over corruption offenses falling under the jurisdiction of the Federal Government. The court can
preside, adjudicate and render judgment over corruption offenses in the situations where Ethiopia
has able to establish jurisdiction in one or more ways of jurisdictional triggering principles unless
the state supreme courts have to preside over it through delegation.

Following the aforementioned provisions, the FAG has filed a charge against Getachew Assefa et
al. before the FHC. Following the charge, the alleged suspects did not appear before the court
and the later has issued the compulsory appearance of the suspects according to articles 26, 53,
and 160 of the Cri.PC. As per article 6(4) of FPC Establishment Proclamation No. 720/2011,
the FPC has the power and duties to prevent and investigate crimes falling under the jurisdiction
of Federal Courts. In so doing the regional state authorities in general and the state police

commission, in particular, must cooperate.'® However, despite this normative backing

102
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the FPC has failed to apprehend the alleged suspects and brought before justice. For its failure to
obey the order of the court the FPC blamed that the Tigray regional state is shielding, refused to
cooperate, and hand over the alleged suspects.’® Following the refusal, the commission has
abstained from taking a furthermore action due to the constitutional autonomy of the regional
states.'® After hearing the response of the FPC, the FHC has decided to hear the mater in the
absence of the suspects. Article 160 and the followings of the Ethiopian Cri.PC has provided for
the circumstances under which trial in abstentia might be conducted. The cumulative readings of
Avrticle 160 and 161(2) of the Cri.PC provided that trial in abstentia is justified in the situations
where the alleged crime is punishable with rigorous imprisonment for not less than twelve years
and the warrant of the indictment cannot be executed. The warrant of the indictment cannot be
executed in situations where the whereabouts of the alleged suspects are completely unknown or
the suspects have been fled in the country where Ethiopia has no extradition accords. However,
in the case of FAG v. Getachew Assefa et al., the FPC has expressly stated the Tigray regional
state is shielding, refused to cooperate and hand over the alleged suspects. Beside the FAG
expressed that the Government knows the former intelligence chief is still in Tigray, but said ‘we
do not want to risk people’s lives to get him.*’

Despite these important facts the Court has decided to proceed with the case in the absence of the
accused. Regarding the legality of the ongoing trial in abstentia, the writer has questioned the
presiding judges on the bench. One of the interviewees responded that as per Art 125 of the Cri.
PC. the warrant of indictment shall be put in place once the suspect has been served
with summon, and failed to appear before the Court. If the suspect has not been served with
summon trial- in abstentia shall be stepping in. In the case at hand, the alleged suspects have not
been served with summon. Therefore, trial in abstentia has commenced.'® However, as noted
before trial in abstentia is justified in the situations where the alleged crime is punishable with
rigorous imprisonment for not less than twelve years and the warrant of the indictment cannot be
executed. The cumulative presence of the dual fold conditions is mandatory. The mere fact of

punishing crime with rigorous imprisonment for not less than twelve years is insufficient unless
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it has been backed by the unenforceability of the arrest warrant. From the outset, the warrant of
the indictment cannot be issued unless the defendant has been served with summon and failed to
appear before the court. A trial in abstentia cannot be conducted without putting the defendant in
default and effectively proving the unenforceability of the warrant of the indictment. It is quite
obvious that trial in abstentia has been conducted since the FPC has reported to the court that it
has not been able to bring the alleged suspects before the court on the pretext that their
whereabouts are unknown. However, as noted before the FPC and the FAG had adequate
information about the alleged suspects. They stated that Getachew Assefa and others are still
in Tigray and the later is shielding them from the shadow of justice.

Instead of making a deep inquiry on whether the police are genuinely enforcing the court order
per relevant legislation the Court has accepted the reports of the police as it is and proceeds on
the in abstentia proceeding. Regarding the adequacy of measures taken by the court to verify the
genuinely or otherwise of all actions taken by the FPC, the writer has questioned the presiding
judges on the bench. One of the interviewees believes that the Court has made a reasonable
inquiry. He added that the executive wing of the Government has not made a statement about the
exact whereabouts of the suspects, as a result, the Court has not presumed the statement of the
Police as a false. Beside he believes that examining the trustworthiness of the Court’s order
execution based on some official statement is not eligible.®As well noted above the PM,
the FPC and the FAG have expressly stated that the suspects are still living in Tigray under state
sponsor shield. Another respondent has also stated that the police have not come up with the
signed confirmation letter that shows the suspect's service of summon. Therefore, trial
in abstentia has commenced.™° The writer believes that the court must focus on the process of
serving summon and execution of a warrant of indictment instead of the result of it. Last but not
least the other two interviewees responded that unless and until the contrary has been proved by
the parties or entities the police have to be presumed to behave following the aforementioned
legislation and objectives. In the absence of those complaints, the Court has proceeded with
conducting a trial in abstentia without doubting the trustworthiness of the Police’s statement.™" It

is not clear who is supposed to confront the statements of the police before the court unless the
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court itself is able to challenge the trustworthiness or otherwise of the police report by taking
judicial notice of adjudicative facts. In other jurisdictions, the court may by its own motion take
judicial notice of a fact that can be accurately and readily determined from sources whose
accuracy cannot reasonably be questioned.™? Likewise, the judges on the bench can take the
explicit statement of the PM, the FAG, and the FPC on the whereabouts of the alleged suspects
which has been broadcasted in the state and private mainstream media. Even though there is no
codified law of evidence in Ethiopia the court may take the aforementioned judiciary notice of
facts and verify whether the police is acting in tandem with the law. Besides as per article 143 of
the Cri.PC the court may at any time before giving judgment call any witness including the PM
and the FAG or the chief of justice and verify their public statement to assure disposition of
genuine justice. It is remembered that in one report to the parliament, the PM has mentioned that
though the Government has not been able to cause the arrest of Getachew Assefa and others they
cannot be immune from self-imposed detention which is the worst jail than the formal prisons.**
The Court can infer from the speech of the PM and understand how the executive is reluctant to
enforce the order of the court.

If the court has been duly inquired the deeds of the police and found that the warrant of
indictment has not been executed since the Tigray regional state is not willing to hand over the
alleged suspects the existence or otherwise of the legal avenue to use force is in question. In one
of her speeches, the FDRE Supreme Court chief of justice remarked that during a nation-building
process all measures will be taken to enforce the rule of law.™* In doing, so she cited Brown v.
Board of Education, 347 U.S. 483 (1954). Under the cited case the Supreme Court has ordered
the defense force to be deployed and enforce the rule of law in the federation. Having a bit of
insight from other jurisdictions the writer has questioned the presiding judges on the existence or
otherwise of any legal avenue to order the use of force to snatch away the suspects from the
shielding arms of these regional states and bring them before the Court. One of the interviewees
believes that appearing and defending the charge is the due process right of the accused. The

accused can waive his procedural right to defend the accusation while he should be bound by the

112 Rule 201, Judicial Notice Of Adjudicative Facts, arts B (2), And C (1).
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verdict which will be rendered in his absence. He has also emphasized that the forceful measures
should follow the convictions of the alleged suspects.**> While the close readings of articles 26,
53, and 160 of the Ethiopian Cri.PC provides for the legal leeway under which the alleged
suspects may forcefully bring before justice though the verdict has not been reached. Besides the
other interviewee's emphasis that the Court may also order other concerned agents to collaborate
with the Court per the relevant legislation.'® Another interviewee has also added that the Court
can order the executive to take all necessary measures under the law.™’

However, as well noted before the PM, the FAG and FPC have expressly stated that
the Tigray regional state is shielding refused to cooperate and hand over the alleged suspects.
These apparatus of governments are disobeying the order of the court because they complained
that they do not want to risk people’s lives to get the alleged suspects. The Government believes
that it cannot be able to make the appearance of the alleged suspects before the court possible
without bloodshed. It is remembered that the government sent the members of federal police to
arrest the alleged suspects however; they were being detained by the Regional force of Tigray.''®
It is quite obvious that if the Government is highly committed to enforce the order of the Court
sending some members of FPC is not adequate. Instead what is necessary was ordering the
necessary operation like that of a campaign to apprehend Abdi Aliy the then President of Somali
Regional State.

As noted in the previous discussions of this paper one can remember that the Government would
only be unable to adjudicate the case if the State is either physically or legally collapsed.
However, as noted early neither form of inability can justify Ethiopian failure to
bring Getachew Assefa et al. before justice. If it is so, the only reason under the table of the
Rome statute is unwillingness. The writer of this paper believes that the court is avoiding the
available legal avenue to verify the genuine or otherwise of the police reports in the trial and
tacitly allowing the Government to employ other political solutions which would be a tacit
evasion of justice. Besides, the overall scrutiny of the aforementioned data coupled with the

suspicion that Getachew Assefa has been able to take cardiovascular diagnosis in Britain
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and return home under the blessing of the PM**° depicted that the apparatus of the government is
not committed to arrest the suspects. Even though the reliability of the PM blessing might be in
question unless and until the contrary has been proved by the Government commitments to
execute the warrant of the indictment the medical diagnosis news of Getachew Assefa cannot be
a surprise.

The writer remarks that from the limited available sources the government’s commitment to
bring Getachew Assefa et al. before the court of law is highly questionable which would shed
doubt on the Government's willingness to dispose of genuine justice. As far as the Ne bis in idem
yardstick is concerned the Statute entered into force on 1 July 2002. In the case between FAG v.
Getachew Assefa et al, the alleged human rights violations on the charge including the murder
are alleged to have been committed from 2006 EC onwards. Therefore the case FAG v.
Getachew Assefa et al. can be admissible before the ICC. As far as the gravity of the offense

yardstick is concerned a bit of discussion has presented in the next chapter.
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Chapter Four: Examining The Available Mechanisms Of Setting
Justice In Motion Before The ICC Without Ethiopia Being A Party
To It.

Section One

4.1. The Raisons D 'etre For The Extra-Territorial Jurisdiction of the ICC

The ICC has been established to achieve certain objectives that may be simultaneously
contradictory and mutually enforcing.**® Among the raisons d ‘etre for the establishment of the

ICC ending impunity*?!

takes paramountcy. The scrutiny of the ICCs jurisprudence has come up
with well-founded precedents to exercise jurisdictions over non-party States in situations
triggered by the UNSC. The UNSC, by resolutions 1593 (2005) and 1970 (2011), referred the
situations in Darfur, Sudan, and Libya to the ICC.** A brief examination of the legal yardsticks
as to which the UNSC may trigger prosecution before the ICC has presented in the coming
section.

Section Two:

4.2. Legal Yardsticks Based On Which The Security Council Makes A Referral

Under this section, a scrutiny of the FAG v. Getachew Assefa et al in tandem with the legal
parameters has provided to determine whether the required yardsticks have fulfilled to refer the
matter before the ICC. There are different mechanisms under which the UNSC may get relevant
information as to whether any of the statute core crimes have occurred. The Council may collect
the necessary information either from the agents of the UN such as the reports of the Secretary-
General or the Commission of Inquiry and other relevant sources but is not required to do so, or
wait for such reporting before it acts.*?® Upon the collection of the relevant information about the
commission of a core crime, the UNSC should examine the fulfillment or otherwise of a
necessary legal yardstick before referring the situations to the ICC. The parameters have briefly
discussed here below.

120 Judgment On The Prosecutor's Application For Extraordinary Review Of Pre-Trial Chamber I's 31 March 2006
Decision Denying Leave To Appeal [2012] International Criminal Court Appeals Chamber ICC-01/04-168
21 ovisa Bbdaggrd And Mark Klamberg, ‘The Gatekeeper Of The ICC - Prosecutorial Strategies For Selecting
1S.2i2mati0ns And Cases At The International Criminal Court’ (2016) 48 SSRN Electronic Journal 649.
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123 sennifer Trahan, 'The Relationship Between The International Criminal Court And The U.N. Security Council:
Parameters And Best Practices' (2013) 24 Criminal Law Forum 422.
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4.2.1. A threshold for Action

In terms of a threshold for action, the UNSC may act when one or more ICC crimes appear to
have been committed.*** The threshold could suggest a somewhat low.*”> One murder in the
proper context arguably can constitute a crime against humanity.*?® However, the cumulative
presence of the murder (Integrity Rights Violations) along with the contextual element and
knowledge to attack a civilian population is compulsory. In the case of FAG v. Getachew Assefa
et al, the first count of the charge which was made against Getachew Assefa depicted that when
the victims were in the secret and unlawful prison Mohammed Ibrahim passed away on
23/3/2006 E.C following the very severe interrogations. It is quite obvious that an act of killing
the victim would fall the alleged act under article 7(1) (a) of the Rome statute. As far as the
contextual element is concerned even though there is a rampant jurisprudential loophole
concerning the number of victims which need to fulfill the "widespread” requirement the accused
has authorized the establishments of illegal squads and secret prisons almost in all corners of the
country. Similarly, the catch-all clause of each count in the charge emphasizes that Getachew
Assefa et al are suspects of infringing the human rights of a large number of individuals. Besides
even though the alleged count of the charge has failed to provide for the existences of an explicit
state policy to direct human rights infringements, the regular pattern and the improbability of
human right infringements random occurrence coupled with the de facto while well-structured
and organized pattern which has used state machinery and budget has made the alleged human
rights violation against civilians systematic. Therefore, the UNSC shall set its chapter V11 power
in motion and act accordingly since the ICC crimes appear to have been committed.

4.2.2. Acting Under Chapter VII of The U.N. Charter

The other and the most important requirement for UNSC referral is that the UNSC must act
under Chapter VII of the U.N. Charter. To set article 13(b) of the statute in motion and refer a
situation to the ICC by using Chapter VII of the UN charter the committed criminal act should be

a threat to the peace, breach of peace, or act of aggression.*?” As Terhanhas noted commission of

124 \bid 420.

125 1pig

126 Jennifer Trahan, Le Rwanda And Human Rights Watch, Organisme, Genocide, War Crimes And Crimes Against
Humanity : A Digest Of The Case Law Of The International Criminal Tribunal Of Rwanda. (Human Rights Watch
2010) 90.

127 The UN Charter, art. 39

42



an isolated war crime might not involve a threat to the peace, breach of peace, or act of
aggression.*?*The commission of one of the core crimes in any corner of the glob is a “threat to
the peace" or a "breach of the peace."Besides, the doctrine of the responsibility to protect
suggests that the UNSC does have an emerging legal obligation to act in the face of large-scale
atrocity crimes.*®

Section Three:

4.3. Examining The Feasibility of the Available Trigger Mechanisms

4.3.1.1. State Sovereignty

The assertion of treaty-based jurisdiction over nationals and territories of States not party to the
statue may be seen as apparently conflicting with the pacta tertiisnec nocent necprosuntrule.**
This has been also codified in VCLT.**! Under customary international law, the pacta tertiisrule
forbids a treaty to infringe the ‘legal rights’ of third States.’** The preclusion of the ICC's
unwarranted assumption of jurisdiction on the sovereignty of states that neither ratified nor
consented to the Rome statute is emanated from the principles of the sovereignty and equality of
States.*® The pacta tertiis rule has also given rise to another jurisdictional principle. Among
other things, the Monetary Gold Principle is the most important one. The Monetary Gold
Principle prohibits international judicial proceedings to go on the merits of a case if it implies
determining the rights and obligations of States who are not consenting to the proceedings.™
Even though the ICC has competency only over individual suspects, in case of ‘context crimes’
such as the crime of aggression require a complete examination of a State’s act and incidentally a
legal determination as to the lawfulness of such an act to prove that the crimes have been

committed***which would be a violation of state sovereignty. However, there are various well-
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founded counterarguments against the so-called "absolute sovereignty" objection. Some counter-
argue that absolute sovereignty is incompatible with the UN's existence and functioning. Sates
had to accept that a part of their sovereignty had been relinquished to the UN.**® The consent of
States is, moreover, something that the UNSC can dispose of. Clearly, according to Article 24,
UN members States agree that in carrying its primary responsibility the UNSC acts on their
behalf. Others added that the UN Member States have acquiesced in this power. This is
confirmed by the wide ratification of the Rome Statute, and the unanimous referral of the
situation in Libya to the ICC.**

The UNSC referral has derived its sources exclusively from its power to maintain international
138

peace and security
to be assessed in light of the UN Charter. To activate Chapter VII of the UN Charter, the UNSC

as a result, its interplay with the sovereignty of non-consenting States needs

must determine that there is a situation that constitutes a "threat to the peace”, a "breach of the
peace” or an "act of aggression."*** However, the UNSC does not operate in a complete vacuum;
this determination has to remain within the limits of the Purposes and Principles of the
Charter.** As per article 1 (3) of the UN Charter "promoting and encouraging respect for human
rights and fundamental freedoms" is one of the purposes of the UN'*! Furthermore, Article 55 (c)
of the same statute provides that the UN shall promote “universal respect for, and observance of,
human rights and fundamental freedoms for all”, and all UN Member States pledge in Article 56,
“to take joint and separate action in co-operation with the Organization” to achieve that purpose.
The commission of one of the core crimes in any corner of the glob is a "threat to the peace” or a
"breach of the peace.” In the establishment of the ad hoc tribunals, the general view is "that
commission of core crimes threatens international peace and security, thus international
accountability contributes to international peace and security”.**? Once the core crimes have been
committed against the peace and security of the universe the UNSC declared that the
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establishment of an international tribunal would contribute to the process of national
reconciliation and the restoration and maintenance of international peace and security.*?
Although the ultimate purpose of the UNSC when establishing the ad hoc tribunals was to
restore and maintain international peace and security, the means were to deter further violations,
fight impunity, and contribute to national reconciliation.*** It seems that as the slogan ‘no peace
without justice’ suggests, that prosecuting the core crimes is the ultimate function of the UNSC’s
function of maintenance of international peace and security.**

The UNSC after determining that a situation under Article 39 of the UN Charter exists may
decide what measures may be taken to maintain or restore international peace and security.'*
Once an international crisis has been determined to be a threat to international peace and security
the UNSC may set aside otherwise existing rights of any State to the extent that this is necessary
to remove the threat.!*” Since measures under Chapter VII “are to be employed to give effect to
its decisions”,'* they are generally referred to as ‘enforcement measures’. The UNSC can decide
to take measures either involving the use of armed forces or other types of coercive
measures. Indeed, the list of measures contained in Articles 41 and 42 of the UN Charter is not
exhaustive but illustrative.*® It is believed that article 41 is sufficiently broad to encompass the
competence to confer adjudicative jurisdictional power to an already existing criminal court.**
Besides the UNSC has also explicitly stated in Resolution 1970 referring the situation in Libya
to the ICC that it was “acting under Chapter VII of the Charter and taking measures under its
Article 417" As far as the Monetary Gold Principle is concerned the Chapter VII conception
implies that in referring the situation to the Court, the consent of the concerned State has been

waived by the UNSC decision under Chapter V11.°® This waiver is operated via Article 25 UN
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Charter, which states that “[t] he Members of the UN agree to accept and carry out the decisions
of the UNSC under the present Charter."”

1.4.1.4.  Cooperation

Since the ICC does not have its own police force to secure the arrests of individuals or to secure
production of evidence, the States obliged by the resolution are required to enact domestic
legislation to fulfill this enforcement function.'®® To that effect, both referrals of the situation in
Darfur and Libya explicitly required that the authorities of the territory where the situation is
taking place "cooperate fully with and provide any necessary assistance to the Court and the
Prosecutor according to this resolution”.™* In cases of UNSC referrals, containing an obligation
such as the one provided in the UNSC Resolutions 1593 and 1970, Article 86 must be adapted to
include States, not a party, which shall, per the relevant resolution of the UNSC cooperate fully
with the Court in its investigation and prosecution of crimes committed in the context of the
situation referred.’>® Once the UNSC has passed a resolution against states not parties to the
statute and refer the matter to the ICC the statutory duty to cooperate with the court remain intact
since the UNSC referrals put the targeted State in an analogous position to a party to the
Statute.™®® The most important question which deserves an in-depth examination is whether the
obligation to cooperate fully with the ICC extends to states not parties to the ICC? There are lots
of controversies in the jurisprudence of the ICC. As noted above in the UNSC referrals of the
situations in Darfur and Libya the UNSC has not placed obligations on any States other than
Sudan and Libya.”® That being said, the UNSC could have decided to bind all UN Member
States to cooperate with the Court **® since UNSC is acting under Chapter V11 of the UN Charter.
The UN Charter has empowered the UNSC to take all necessary measures to maintain
international peace and security including extending the obligation to cooperate with the ICC
beyond the targeted state. In so doing the UNSC referral would compel other nonparty states to
fully cooperate with the court.
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Chapter Five: Conclusion And Recommendations

5.1. Conclusion

In a nutshell, the study found that the overall examinations of the alleged material facts of the
charge in tandem with the Rome statute divulged that the crimes which are alleged to have been
committed against civilians constitute a crime against humanity as defined under the Rome
statute. The alleged crimes include murder, arbitrary imprisonment, torture and enforced
disappearance of persons are criminalized under article 7 (1), (A), (E), (F), and (1) of the Rome
statute respectively. In addition to the unequivocal fulfillment of the integrity right violation pre-
requisite, a close reading of the alleged material facts of the charge has also depicted that the
alleged crimes are a “context” crimes. The crimes are alleged to have been intentionally
committed against civilians in a widespread and systematic manner.

As far as the scrutiny of the case in lights of the admissibility yardsticks in general and the
unwillingness test of the statute, in particular, is concerned, the study has reached on the
following remark.

From the limited available sources, the study found that the Government’s commitment to bring
Getachew Assefa et al. before the court of law is highly questionable. Moreover, the FHC is
reluctant to verify the truthfulness or otherwise of the police report following the pertinent laws
of the country which would shed doubt on the Government's willingness to dispose a genuine
justice and ease the path for admissibility of the case before the ICC.

Even though the extra-territorial application of the ICC’s jurisdiction has been backed by very
stringent parameters of the statute the study found that the alleged material facts in the case FAG
Vs Getachew Assefa et al constituted a crime against humanity which could trigger the chapter
VII power of the UNSC. However, the referral of the case to the ICC is not an easy task. It may
clash with other well-founded norms of international law such as the sovereignty of States, not a
party to the Rome statute. However, the study found that the very notion of absolute sovereignty
is incompatible with the UN’s existence and functioning. Sates had to accept that a part of their
sovereignty had been relinquished to the UN since they have consented to empower the UNSC to
maintain the peace and security of the world on their behalf. In so doing the UNSC would
activate the 'enforcement measures' of chapter VII. The writer argues that the “enforcement

measures' of the charter are illustrative. As a result, a referral of the case to the ICC under Article
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13 (b) of the statute can be conceived as an enforcement measure of the UNSC which could be a
moderate accumulation of the prevailing computing norms of international law.

Besides the study found that the previous referrals of the situation in Darfur and Libya did not
extend the duty to cooperate with the court beyond the targeted non-party state while the UNSC
resolutions have the power to trump the sovereignty of the states non-parties to the ICC and
narrow the possible impunities of the perpetrators.

5.2. Recommendation

The researcher believes that the following recommendations will help to avoid the possible
impunities of the alleged suspects in the case between FAG Vs Getachew Assefa et al.
& The Secretary-General, the Commission of Inquiry, or other relevant agents of the UN should
bring the case of FAG Vs Getachew Assefa et al on the table of the UNSC.

& The UNSC shall activate its Chapter VII power of the charter and refer the case to the ICC.
@ In so doing contrary to its previous referrals the UNSC shall extend the duty to cooperate with
the court beyond the targeted third states and bind the nonparty states as a general obligation for

all States.
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Addis Ababa University
School of Graduate Studies
Faculty of Law
Research Structured Interview Questions Presented ToThe Judges Of Federal High Court

Dear interviewee, This interview is prepared for research conducted on “Examining The
Available Trigger Mechanisms To Prosecute Getachew Assefa et al Before The ICC”, in the
way to full fill my post graduate study in Addis Ababa University School of Graduate, Faculty of
Law.The research is highly dependent on accuracy and relevancy information you provide. Thus,
you are kindly required to answer the questions properly as per the spirit they ask. Please note
that your information will be used only for the research and will be kept confidential.

Thank you in advance for yourcooperation!!!

1. Interviewee’s General Information

Name

Position
Phone No.
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Questions Concerning The Enforcement of The Arrest Warrant

Despite the official statements of the PM and the FAG on the explicit whereabouts of the
alleged suspects, the Court has commenced trial- in abstentia. Please explain the
legality of the pending in abstentia proceeding.

. How far did the Court go to verify the trustworthiness of all measures taken by the FPC?

Besides briefly explain the rectifying measures of you if any?

In one of his speech at Walta TV the head of FPC Public Relation Department stated that
The FPC is unable to bring the alleged suspects before the Court due to the fact that
some regional states are not willing to cooperate with the police. He added that Upon
the refusal of these regional states the FPC have done nothing to bring the suspect
before the Court with a view to maintain the Constitutional autonomy of the regional
states. On the other hand the Chief justice of FDRE in her speech hinted that the
Government could take forceful measures to arrest the suspects, taking necessary
measures/steps against the shielding arms of these regional states and bring them
before the Court. Is there any legal avenue for the Court to order the use of force
against the shielding regional states and not to go the suspects unpunished?
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