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Abstract 

Evolution of arbitration as a method of dispute mechanism can be tracked back to the early days 

of business, when traders looked to a third party to solve disputes that arise amongst them. 

Historically, the power to grant interim measures in international arbitration was solely 

reserved to national courts. As to today, many countries have permitted the permission of interim 

measure to be given by arbitration tribunal as a concurrent jurisdiction of the national court. 

Contemporary arbitration in most legal system if not all is accompanied by procedural 

safeguards and opportunities to protect the interest of the litigant parties. One of the inevitable 

consequences of such procedural safeguard is enabling one of the parties to delay the 

proceeding in the resolution of the disputes which in turn negatively affect the right of one of the 

parties and sometime seriously affect the right of the other party. Classic examples for such type 

of serious damage includes loss of market value of property and destruction of an ongoing 

business. The availability of interim measures will largely depends on international conventions, 

national legislations and institutional rules in case of institutional arbitration. The new 

Arbitration Proclamation in this regards permits issuance of interim order by arbitration 

tribunal to ensure the preservation of the property and by doing so enables the effectiveness of 

the arbitral process. Ethiopia recently ratified the New York Convention on Recognition and 

Enforcement of Foreign Arbitral Awards and the effect of which can be interpreted as a tool 

precluding a contracting parties from adopting measure that preventing the measure of the 

tribunal to order interim measure. This paper will examine the need the existing legal framework 

on interim measure and its intricacy.  
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CHAPTER ONE 

INTRODUCTION 

1.1.  Background of the Study  

Though the essential functions of a legal system is to deal with controversies and disputes. Legal 

literature contributes very little to the broader debate relating to the meaning, origin, nature, 

content and transformation of a dispute.
1
  

The technical demands of the system of procedure as well as the requirements of substantive law 

restrict the legal concept of a dispute to the ambit of rights and remedies.
2
 A dispute is therefore 

formulated as a legal abstraction that in many respects is at odds with the reality of a dispute 

within a particular social or cultural context consequently, the legal notion of a dispute tends to 

be based on a dichotomy between a legal and a non-legal dispute.
3
 The mainstreaming dispute 

settlement mechanism is through litigation in courts of law.  

Most authorities agree on the advantages of out of court dispute resolution, commonly known as 

Alternative Dispute Resolutions (ADRs) than court-litigated cases. According to a renowned 

author in the area
4
  

Out of court settlement offers some clear advantages over adversary proceedings, it‟s 

cheaper, faster and potentially more hospitable to bring unique solutions that take more 

fully into account non-material interests of the disputants. It can educate the parties about 

each other‟s need and those of their respective community.  

The writer put in a very short and precise manner almost touching upon the basic merit of out of 

court dispute settlements. Disputants, when resolving their disputes, under such mechanisms, try 

to find solutions through which the interest of both sides will be accommodated and that of the 

community will be preserved. Disputants are mostly concerned with non-material interests, 

                                                           
1 Johan Andew Fairs, Analysis of the theory and principles of alternative dispute resolution, PhD dissertation, 

university of South Africa, June, 1995 at 28  

 2Ibid  
3 Ibid 
4 Stephen B. Goldberg, Frank E.A and others, Dispute Resolution Negotiation, meditation, and other processes, 

Boston, Tronto, London 1992 at 23 
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because what is primarily important in ADR is, among others, preservation of confidential 

information.
5
 So, decisions rendered in the process of out of court settlement will be much more 

preferable to the disputants than those reached at formal court litigations. Both parties try to 

create an environment within which they work cooperatively and smoothly for their destination 

endeavor to reach agreements.
6
 Such agreements will not serve as a precedent to bind on other 

similar cases, since what the disputants in a particular case considered relevant to their case is 

limited to that case only.  

Human relation can best be preserved when there is face-to-face contact and discussion so as to 

put sanction on the deviant behavior of the minority than deciding cases at courts. ADR 

settlement can be applied to most cases and in almost all human relations.
7
 But it is best suitable 

and profitable in areas where future relation is expected to continue among the disputants 

especially in the areas of family and business disputes.
8
 The wide application of out of court 

dispute resolution is expected to bring  convenient solutions, to long term relation of the parties 

and relief for third parties who have no contribution for the conflict or who were not the cause of 

the controversy. 

Michael Burkun states the merits of out of court settlement in a more elegant way that I ever 

could find in the following manner
9
 

A bargaining struck imperfect though it is perceived to be is far more advantageous than 

the uncertain result of a go - it - alone policy at court. If maximizing gains is the name of 

the game, a bargain, for all its shortcomings, is the best solution. Bargaining is rational in 

that it brings means and ends into the most protective juxtaposition.   

However, professional arbitrators appeared only in the early twentieth century and more 

extensively during the 1940s for the purpose of collective bargaining, and thus courts  

encouraged the out of court dispute settlement since 1930s. Out of court dispute settlement both 

                                                           
5 Jean R. Sternlight, Is Binding Arbitration a Form of ADR? An Argument that the Term “ADR” Has Begun to 

Outlive Its Useless, Journal of Dispute Resolution, Vol. 2000 No.1 (2000) at 99  
6 Jack B. Weinstein, Some Benefits and Risks of Privatization of Justice Throughout ADR, The Ohio State Journal 

on Dispute Resolution, Volume 11 No. 2 (1996) at 245  
7 Ibid 
8 Muhammed Aziz and T. Chandrasekar, Improving the ADR: Narrow Band, Broad Benefits, Digestive Diseases 

and Sciences (2020)  
9 Michael Barkun, Law Without Sanctions, Order in Primitive Societies and the World Community, New Haven and 

London, 1968 at 39 
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in government and private sectors was being institutionalized and used in the following human 

relations in most countries.  

Commercial activities, construction industry, dispute between consumers and manufacturers, 

family dispute, medical malpractice claims, securities disputes, attorney fee disputes, dispute 

between non-institutionalized employees and employers and so on.  

In the contemporary world, arbitration is becoming one of the most frequently used dispute 

settlement mechanism. There is no universally agreed definition for the term Arbitration. 

According to one author, arbitration is defined as:
10

 

a contractual proceeding, whereby the parties to any controversy or dispute, in order to 

obtain an inexpensive and speedy final disposition of the matter involved, select judges of 

their own choice and by consent submit their controversy to such judges for 

determination, in place of the tribunals provided by the ordinary process of law. 

When we narrow down our focus on Ethiopia, ADRs especially arbitration, is becoming the most 

dominant form of dispute resolution amongst business persons and entities.  There are two 

categories of arbitrations: voluntary and compulsory arbitration. A close look at Article 2 of the 

New Arbitration and Conciliation Working Procedure Proclamation
11

 reveals that the arbitration 

agreement is the result of the consent of the contracting parties. The parties‟ consent provides the 

underpinning for the power of the arbitrators to decide the dispute. The parties‟ consent also 

limits arbitrators‟ power because arbitrators can decide only issues within the scope of the 

parties‟ agreement. Arbitrators are also expected to apply rules, procedures, and laws chosen by 

the parties. Normally, the parties express their consent to submit any future dispute to arbitration 

in a written agreement that is a clause in the commercial contract between them. If they do not 

have an arbitration clause in their contract, however, they can still enter into an agreement after a 

dispute has arisen. This is known as a submission agreement. However, there are instances 

whereby the law requires mandatory arbitration. In the latter cases arbitration becomes 

obligatory and is not dependent upon the consent of the parties.   

                                                           
10 Wesley A. Sturgel, Arbitration- What is it?, New York University Law Review, Vol. 35 (1960) at 1032 
11 Arbitration and Conciliation, Working Procedure Proclamation, Proclamation No. 1237/2021, Negarit Gazeta 27th 

Year No 21.  
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Voluntary arbitration purely depends on the consent of the parties. This type of arbitration has 

been practiced in societies for long, even before formal law came into existence. It refers to the 

submission of a dispute by voluntary agreement of the disputing parties to one or more impartial 

arbitrators for a final and binding decision. Arbitration results from a contractual agreement in 

which the parties agree in advance of a dispute or after it has arisen, that an arbitration process 

will substitute the formal judicial proceedings. The new Arbitration, Conciliation and Working 

Procedure Proclamation deals with this issue of voluntary arbitration.
12

 

The other form of arbitration is compulsory arbitration. The traditional mode of arbitration, a 

voluntary process, nowadays, with the increased need for ADR mechanisms is changing its 

scope to include arbitral processes of a compulsory nature. Compulsory arbitration is growing 

throughout the world in specific areas of dispute. Compulsory arbitration exists due to the fact 

that specific categories of cases are referred to arbitration by the operation of the law. Family 

disputes in Ethiopia were subjected to mandatory arbitration before the coming into effect of the 

Federal family law that did away with arbitration in family matters and provided that divorce 

cases have to be obligatorily submitted to courts.
13

 

In obligatory arbitrations, the parties are forced into an arbitration process outside the jurisdiction 

of courts. Thus, there is no contract or agreement to refer to, and it is an imposition by law.
14

 A 

mandatory form of arbitration is introduced to increase efficiencies of courts and thereby reduce 

congestion in courts. It is also to safeguard and preserve customary values and to maintain social 

relationships. However, some scholars are of the opinion that compulsory arbitration is not 

arbitration at all, because once its main element of voluntary action is removed, the shell that 

remains hardly has qualities to be called arbitration.
15

 

To put it in other words, arbitration is a process whereby controversies of economic nature are 

heard and decided beginning with and depending upon the agreement of the parties to submit 

their claims to one or more persons chosen by them.
16

 Another major point referred to by legal 

                                                           
12 This is also well reflected in the Proclamation 
13 Article 118 of the Revised Family Code of Ethiopia  
14 David S. Schwartz, Mandatory Arbitration and Fairness, Notre Dame Law Review, Volume 84 (2008-2009) at 

1250  
15 For instance, see Alexander J.S. Colvin, The Metastasization of Mandatory Arbitration, Chicago Kent College of 

Law, Volume 94 No.2 (2019)  
16 Emmanuel Gaillard, Abuse of Process in International Arbitration, ICSID Review (2017) at 15 
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scholars is that arbitration deal with the same kinds of controversies that are dealt with by the 

courts. This arises from the consensus that arbitration is a substitute for litigation in the courts 

and should be limited to justiciable controversies.
17

 

Due to the numerous distinguishing features arbitration has from other dispute resolution 

methods, it is necessary to know whether an agreement concerning the resolution of a dispute is 

an arbitration agreement or otherwise and whether a certain proceeding underway is or is not an 

arbitral process. 

Some distinguishing features of arbitration according to Mustill and Boyd are: 

i) Courts can not intervene on the pretext of the arbitral tribunal committing an error of fact or 

a misunderstanding of evidence. 

ii)  Except in some kinds of arbitration the predominant understanding is that courts can 

intervene where the tribunal held a mistaken view of principles of law, in the proceedings. 

iii)  An error of law entails remedy through an appeal only when based on what is stated in the 

award. 

iv) The effect of misconduct is only to make the award voidable until and unless it is set aside 

as a result. 

v)   It is only when agreement cannot be reached, an arbitrator dies, is incapable, refuses to act, 

or creates unreasonable delay that the court may assume the power to appoint arbitrators 

vi) The court can intervene to protect the arbitral process by exercising the powers it uses 

against acts amounting to contempt of court. It may exercise these powers, be it over parties 

who have consented to the arbitral process or third parties who hampered the process. 

vii)  An award in arbitration may get enforcement as a judgment of a court, through leave of the 

court.
18

 

Minimum legal requirements in arbitration assure, unless waived by parties:  

                                                           
17 Ibid 
18 See Michael Mustill and Setward Boyd, The Law and Practice of Commercial Arbitration in England (1991) at 4 
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a. Rights of hearing including entitlement to notice, opportunity to present evidence and 

cross examine opposing evidence, and 

b. Rights to an award which the arbitrators deem fair and just and for such award to have 

legal finality, conclusiveness and enforceability 

In this research an attempt is made to examine the role of arbitration tribunal or/ and arbitrators 

to give interim order in Ethiopia.  

1.2. Statement of the Problem  

Interim order is defined by different authors on the field in different manners. Generally, it‟s the 

power of an arbitration tribunal to take temporary and provisional measures. Often, it‟s an order 

used to maintain the status quo of the litigant parties and their related material status to the 

case.
19

 

The law of interim order has a peculiar nature as distinguished from other areas of law. This 

peculiarity emanates from the equitable nature of interim order.
20

 To put it in other words, the 

granting or refusal of it depends on the particular circumstances of the case where it is believed 

that justice could be served, interim order will be issued. Determining whether the case deserves 

equity or not is the task of arbitrators.
21

 Therefore, the biggest ingredient in the decision to issue 

an interim order is the individual judge‟s discretion and sense of justice. Yet, such individual 

discretion is subject to a consideration of some general guideline. 

The arbitration tribunal may play roles in arbitral proceedings in various ways. Interim measures 

of protection are one of these roles.  Since an arbitral tribunal has no power against third parties, 

it needs to use the power of the court where its order is to affect third parties. The new 

Arbitration and Conciliation Working Procedure Proclamation empowers arbitral tribunals to 

give interim orders. This research will examine this power of arbitral tribunals to give interim 

orders and check the sufficiency of such powers to achieve the purpose for which the power is 

given.  

                                                           
19 Jack J. Slaughter, A Review of the Interim Order Powers and Consultation Processes of the Ontario Labor 

Relations Board, Advocates Quarterly, Volume 37 No. 87 at 96 
20 Ibid  
21 Ajar Rab, Arbitration and Conciliation Amendment Act, 2015-Enforceable Interim Orders, Where is the Belief? 

National Law University, Volume 4 (2017)  
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1.3. Purpose of the Study  

The purpose of the study is mainly to examine the existing legal framework set up to regulate the 

role of arbitration tribunals to give interim orders. The purpose of the research is to examine the 

law and the practice that has ensued under the law and to come up with recommendations on the 

powers of arbitral tribunals in placing interim orders and to have them enforced. 

1.4. Objective of the Study  

The research will attempt to investigate the essence of the power of an arbitration tribunal to give 

interim order in a dispute that came before it. The study will also explore the existing debates 

surrounding the role and significance of interim order in ADR. This study will as well try to 

critically analyze the problems of the existing dispute settlement mechanisms under Ethiopia 

law. The researcher will also attempt to examine the implication of interim measures as 

envisaged under the new Arbitration Proclamation. He will try to produce some 

recommendations which could help policy makers and strategy planners of the country for the 

proper and prompt enforcement to attain accelerated, equitable, economic, and sustainable 

dispute settlement via arbitration.   

1.4.1. General Objective 

The general objectives of the study are therefore to:  

1. Investigate the meaning of interim measures in the context of arbitration;    

2. Examine the nature and feature of interim orders;    

3. Examine the existing law on arbitration with regard to interim measures; and  

4. Assess the scope, sufficiency and enforceability of interim measures taken by arbitration 

tribunals under the existing legal framework in Ethiopia. 

1.4.2. Specific Objective 

Particularly, the study tries to:  

1. Analysis the meaning of ADR  

2. Analysis the nature and essence of interim measure  

3. Critically analyze the role of tribunal in giving interim order  
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4. Identify the existing legal and practical gaps with regards to interim power of the arbitration 

tribunal.  

1.5. Significance of the Study 

Among other things, the research will have the following major significance. First and foremost, 

the study will critically examine the existing legal and institutional framework for operation and 

functionality of the power of the arbitrators to give interim orders. Thus, the end result would be 

a good input for policy makers which could serve as a good guideline as to how to amend the 

law to make it effective and functional. The other significance of the research is that despite the 

fact that ADR is a fairly well researched area, there has been little or no research output which 

examines the role of arbitrators in giving interim orders and this work, it is believed, would 

contribute to enrich legal literature on the subject. Moreover, this research will serve as stepping 

stone for further study in the field of interim measures to be placed by arbitrators.  

1.6. Research Methodology 

This research makes use of the doctrinal and non-doctrinal method of research. The research 

employs both primary and secondary sources extensively. The research also extensively consults 

the literature on the power of arbitrators to give interim orders. To exhibit the contemporary 

concerns, experiences of some countries are mentioned. Although literature on the power of 

arbitration tribunals is next to none, highest effort is made to consult all available materials. 

Primary sources more particularly Arbitration and Conciliation Working Procedure 

Proclamation, Federal Court Proclamation and New York Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards, which has been ratified by Ethiopia and other relevant 

laws are examined in detail and critical manner.  Where available, court decisions and rulings, 

published or unpublished would be analyzed to examine the practical application of interim 

orders in arbitration.   

1.7. Research Questions 

Despite the fact that the conventional way of settling dispute is via litigation in courts, the role 

and significance of ADR in handing and resolving dispute can‟t be underestimated. Within this 

broader framework, the research tries to address the following questions: 



9 
 

a. Does the existing legal framework provide enough space for interim order to be given by 

arbitrators? 

b. What are the gaps in the existing legal framework and its application with regard to interim 

orders?  

c. What should be done to put in place an effective power of arbitrators to give interim orders in 

Ethiopia?  

1.8. Scope of the study  

Interim order is one of the main issues in any arbitration and countries have different experiences 

and theories in connection to the power of the court to issue interim order. However, due to 

different constraints including time and resource, the scope of this research is limited to 

experience of some selected countries. Geographically, Interim order can be issued before at the 

Federal and Regional courts. Again for reasons in connection to time, the research is limited to 

cases that were entertained by the Federal courts and unable to access the prevailing practice 

under regional courts. It should be noted that the research doesn’t include Addis Ababa city 

administration court and Federal court located in Dire Dawa.  The justification to selected Addis 

Ababa is for accessibility of data collections especially from court, specialized commercial 

bench, which is relevant to the matter. 

1.9. Limitation of the Study 

Lack of adequate literature on outside of courts dispute settlement in Ethiopia and its impact is 

the major barrier that significantly affected this research. It will not be over-overstating to say 

that there is lack of literature on the role and application of arbitral tribunals to give interim order 

in Ethiopia. Lack of enough time and lack of willingness of legal professionals to be interviewed 

is another barrier. Access to unpublished court decisions may also be mentioned as another 

difficulty that contributed to the limitation of the study. 

1.10. Organization of the Study  

The thesis is organized into five chapters. The first chapter provides a background to the 

research, states the problem, frames the research questions, and puts in context the thesis within 
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the existing literature. Chapter two of the paper will examine conceptual framework of ADR 

mechanisms and the nature, purpose and historical background of interim measure orders. 

Chapter three discusses the experiences of some countries on the right of arbitrators to place 

interim orders in arbitral proceedings and interim orders in some international institutions of 

arbitration. The fourth chapter will examine interim measures under the new arbitration and 

conciliation working procedure Proclamation No. 1237/21. The final chapter deals with the brief 

summary, examination and reflections on cases entertained by courts after the promulgation of 

Proclamation No 1237/21 and ends with conclusions and recommendations.  
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CHAPTER TWO 

THE CONCEPTUAL FRAMEWORK AND THE NEED FOR 

ALTERNATIVE DISPUTE RESOLUTION (ADR) MECHANISMS 

2.1  Definition of the Concept of “Alternative Dispute Resolution” Mechanisms 

In every society, disputes arise in day to day relationships among peoples of its communities. 

When disputes arise, in order to settle such disputes, one of the parties may initiate litigation 

process through filing a legal suit. Parties may also decide to resort to means other than court 

adjudication. Such methods of settling disputes are referred to as “alternative dispute resolution” 

(ADR) mechanisms.
22

 

The term ADR refers to procedures of settling disputes by means other than litigation. It 

encompasses a variety of ways to resolve disputes without conventional court trials, including: 

negotiation, mediation, arbitration and other hybrid forms. They are all used to save legal and 

managerial time and money and possibly to lead to more satisfactory results.
23

 

Some argue that the word “alternative” mean alternative to the court litigation of state machinery 

and this presupposes that the primary and fundamental dispute resolution system is that provided 

by the state, while ADR is secondary and supplemental.
24

 Nevertheless, having regard to the fact 

that historically the state itself is a relatively recent development, it may be argued that the oldest 

methods are alternative dispute resolution methods (ADR) and not state courts.  

Black Law Dictionary define the term as alternative as: 

One or the other of two things; giving an option or choice; allowing a choice between two 

or things or acts to be done.  

Hence, it seems that ADR has a purpose of giving choice to the parties to resolve a dispute 

arising between them. However, to have a clear understanding as to which dispute resolution 

                                                           
22 Harry T. Edwards, Alternative Dispute Resolution: Panacea or Anathema, Harvard Law Review, Volume 9 

(1985/1986)  
23 Sai-On Cheung, Henry C.H. Suen and Tsun-IL Lam, Fundamentals of Alternative Dispute Resolution Processes 

in Construction, (2002)  
24 World Bank Group, Alternative Dispute Resolution Center Manual: A Guide for Practitioners on Establishing and 

Managing ADR Centers (2011)  
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mechanism preceded the other, it would be important to consider the development and 

background of ADR. 

2.2 . Background of the ADR Movement  

The broad-based advocacy for increased use of mediation, arbitration and related processes is 

often called the ADR movement.
25

 ADR has developed as a formal technique and means of 

resolving dispute in accordance with procedures aimed at avoiding the inherent costs and delays 

of the adversarial process. It has emanated from a negative source experience of the litigation 

process.
26

 

Even before there was an ADR movement, methods other than litigation were used for resolving 

disputes, and were as old as humanity itself. The academic ADR movement is a re-discovery of 

what was used before for resolving disputes. Disputes were resolved by traditional and 

indigenous mechanisms such as by bosses, tribe-leaders, village priests and family friends across 

the world.
27

 Even though the movement has discovered nothing fundamental and new, it has 

contributed for the development of techniques in important details differing from those 

commonly used in the past. It has created a great deal of academic interest in the academically 

neglected subject of non-state dispute resolution techniques.
28

  

It is the USA that is always raised to have led the way in developing alternative ways of keeping 

parties away from court litigation as the country most acutely experienced costs and delays. 

Besides the legal system has lagged behind as business life picked up sharply through the 1960‟s 

to the 1980s driven by the new technology, increasing domestic and global competition.
29

 To this 

effect, many observers in the legal and academic communities began to have serious concern 

about the negative effect of increased litigation and ADR assumed the attributes of a law reform 

movement in early 1970‟s.
30
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One well-known effort in the search for alternative methods occurred in 1976 when the former 

chief Justice Warren Burger convened the Roscoe E. Pound conference on the causes of popular 

dissatisfaction with the Administration of Justice in Saint Paul, Minnesota.
31

  At the conference, 

leading jurists and lawyers expressed concern about increased expense and delay for parties in a 

crowded justice system. Professor Frank Sander proposed the idea of a multi-door courthouse 

based on the premise that the justice system should make a wide range of dispute resolution 

process available to disputants where by individual disputes would be matched to appropriate 

process such as mediation, arbitration or fact finding.  In part, ADR stemmed from its reliance on 

the phrase “access to justice” to posit a structure with several doors of entry.
32

 

Within a short period of time, his call has been heard and the American Bar Association adopted 

his idea through establishing “multi-door court houses” in certain regional states. This marked 

the beginning of ADR Movement as alternative means of litigation in the U.S.A.
33

 However, 

ADR has not developed without critics. The commentary critical of the ADR movement 

developed in 1980‟s by certain personalities such as Professor Owes Fiss alleging that the justice 

system would suffer as a result of public support settlement facilities.
34

 

Generally speaking, every dispute resolution mechanism is required to deliver quality justice. 

Quality justice is an outcome of speedy, efficient and fair decision.  Adjudication, however, has 

failed to dispense quality justice as the volume of dispute brought before the court has increased 

and the proceedings became more lengthy and costly.
35

 High legal costs and long delays put a 

damper on the exercises of an individual right to go to court. In other words, this made access to 

justice more difficult. Thus, ADR was developed to enable access to justice when adjudication 

failed through avoiding delays, costs, rigidity and inflexibility of the formal justice system.
36

 It 

focuses on analyzing on what is appropriate to the parties in a particular case in order to achieve 
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a similar or better result than litigation. ADR as a process is in a continuous change.
37

 The Forms 

in which parties resolve their business and personal difference developed and varied as the time 

passed by. The term ADR incorporated a variety of dispute resolution methods. 

2.3 . Major Types of ADR  

2.3.1 Negotiation  

Negotiation is a voluntary and non-binding dispute resolution process in which two or more 

participants and/ or their lawyers engage in a direct discussion with each other and attempt to 

reach a joint decision of common concern in situations where they are in disagreement.
38

 In this 

process, unlike mediation and arbitration, there is no third party involvement.
39

 Compared to the 

process in which third parties are involved, negotiation has the advantage of allowing the parties 

themselves to have full control over the process and the outcome. It had been always said that 

negotiation is the most flexible, informal and used more than any other method.
40

  

2.3.2 Mediation/ Conciliation  

Mediation is a confidential and non-binding dispute resolution process. It is, essentially, a 

process of negotiation but structured and influenced by the intervention of a neutral third party, 

the mediator, who tries to bring the parties to a mutually agreeable resolution through creating an 

atmosphere, which allows the parties to communicate.
41

 For this purpose, the mediator may 

make recommendations or suggestions but not a binding final decision. Resolution can only be 

based on the informed consent of both parties and the parties are at liberty either to accept or 

reject the suggested solution. This makes mediation different from arbitration and adjudication.
42

 

The purpose of mediation is to enable the parties to arrive at a mutually acceptable resolution of 

the dispute in a cooperative and informal manner. From this it can be derived that mediation is a 
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flexible process which can be used to fit the need of a particular case and it can produce creative 

solution to complex disputes.
43

 

There is no universal consensus as to the precise definition of the terms, mediation and 

conciliation. A distinction is sometimes drawn, in terms of the active intervention of the third 

party. Based on this, some suggest that mediation is merely “assisted negotiation.” Others take 

the opposite view and refer to mediation as the process where recommendation is made. Still 

others reject these attempts of differentiation and use the two words interchangeably.
44

 

2.3.3 Arbitration 

Arbitration is a traditional most formalized and binding method of resolving disputes outside the 

court system. One renowned scholar defined the term as follow:
45

 

Arbitration is a mode of settling differences through the investigation and determination, 

by one or more unofficial person/s selected for the purpose, of some disputed matter 

submitted to them by contending parties for decision and award, in lieu of a judicial 

proceeding.  

In this process, disputing parties present their case to a neutral third party who is empowered to 

render a decision. The arbitrator often will play an active role in questioning the witnesses and 

also evaluates the facts and arguments of the parties, before rendering a final decision.
46

 

However, an arbitrator is not bound to apply the formal rule of evidence.  The parties, on the 

other hand, have the right to choose who the arbitrators will be.
47

 

It is also important to note that arbitration can have a non-binding form. In the non-binding form 

of arbitration, the judgment offered by the arbitration need not be accepted by the disputing 

parties.
48

 Stated otherwise, the decision given by the neutral third party is considered as a 
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recommendation and its binding effect depends up on the parties‟ willingness to be bound by the 

decision. Arbitrations may be expected in the resolution of specific disputes and they are more 

flexible in decision making than courts. Therefore, it may be said that arbitration is more flexible 

than litigation.
49

  

2.4  Nature, Purpose and Historical Background of Interim Orders 

The law of interim order has a peculiar nature distinguishable from other areas of law. This 

peculiarity emanates from the equitable nature of interim orders. In other words, the granting or 

refusal of it depends on the particular circumstances of the case and the order is placed when it is 

believed that justice could be served. Determining whether a case deserves equity or not is the 

task of judges.
50

 Therefore, the heaviest ingredient in the decision to issue an interim order is the 

individual judge‟s discretion and sense of justice.
51

 Yet, such individual discretion is subject to a 

consideration of some general guidelines. 

The nature of interim order is also peculiar in that no jury trial is available.
52

 This is with regard 

to common law countries whose legal system depends on jury system. 

In addition, interim order is different from other areas of law in its enforcement mechanism, i.e., 

interim order is enforcement by contempt power. As Thompson and Sebert noted punishment for 

contempt is a mechanism by which the court enforces the rights of a party who is entitled to the 

benefit of an equitable remedy.
53

 The same is true for interim order as it is one of the equitable 

remedies. 

As regards the purpose of interim order, it is related with to do or not to do a certain act. When 

the order of interim order is not to do, the purpose will be to preserve and keep things in the 

same condition.
54

 That means any intervening event which may bring irreparable injury to the 

petitioner of interim order will be restrained. On the other hand, when the order of interim order 
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is to do a certain act, the purpose of interim order is to undo an already committed wrong.
55

 

Thus, it has a restorative character. 

The historical origin of interim order is related with the emergence of equitable remedies since it 

is one of the prominent equitable remedies. Therefore, a brief exposition of the evolution and 

development of equity is as much important as interim order. To come to the point the 

development of equity is at the same time with that of interim order. Before tracing the origin of 

equity, one should know what it is. Equity has been defined differently due to its subjectivity. 

However, for our purpose we can take Spry‟s definition. He defines it as follows:
56

  

Equitable principles have a distinct ethical quality, and further, they are of the nature of 

the greatest width and elasticity and are capable of direct application as opposed to 

application merely by analogy, in new circumstances as they arise from time to time. 

Thus, the rigorous and rigidity of formal rules can be loosened by equity. This in turn contributes 

for efficient administration of justice since citizens may have trust on the legal system.  

Historically the evolution of equity dates back to the thirteen century England.
57

 Until that time, 

justice was dispensed by the Saxon courts and later by Norman Manorial county, and other local 

courts.
58

 During the 12
th

 Century Henry II of England created a national system of judges and 

courts for administration of all legal matters, and access to the kings‟ court was obtained through 

the issuance of writs by the king‟s secretary chancellor.
59

 Such types of writs were issued freely 

to meet new factual situations whenever it is thought that it responds to justice.
60

 In the 

beginning there was no distinction between law and equity in the king's court that is the king's 

court used to provide relief for all types of cases.
61

 

Nevertheless, as time went on the king's court became inadequate to meet the needs of 

developing society, for instance, when petitioners asked a specific relief which was not in the 
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king‟s court. To alleviate such problems a need arose for having independent organs which have 

equitable nature. Thus, in the thirteenth century a court called Chancery Court emerged in 

England.
62

 

The important thing which paved the way for the coming of Chancery Court is the inadequacy of 

common law. But, what is inadequate? The insight of historians on the inadequacy of common 

law is different. Some like cooke, stressed on the substantive or doctrinal shortcomings of 

common law like rigidity of formal laws.
63

 Others have stressed on the procedural shortcomings 

of the common law system like slowness and reliance on jury.
64

 Yet, others stressed on the belief 

that some persons need special treatment due to their particular conditions like poorness to 

institute a suit in common law.
65

 

Despite the fact that the stress of historians differ, there is a consensus that Chancery Court 

emerged in history when the traditional legal remedies failed to offer the plaintiff adequate relief. 

For another, the need for delegation of authority played a role in the evolution of the Chancery 

Court. Previously it has been said that access to common law courts was obtained through the 

issuance of writs by the Chancellor. But as time went on, petitions addressed to the king asking 

for specific relief increased and became time consuming.
66

 

Particularly in the fourteenth century, the number of petitions increased and the king started to 

delegate his power to a certain Council and the Council to the chancellor who is also the member 

of the Council.
67

 Then, the responsibility of the Chancellor increased and petitions started to be 

addressed directly to him. In the meantime his department (Chancellor‟s) ceased to be an office 

and began to act like a court.
68

 Finally, by the middle of the fourteenth century the Chancery 

became independent court separated from the common law court. From that day onwards the 

chancery court served as a separate court which entertains cases based on equitable principles 

until it merged with common law court. This court had developed many equitable principles of 
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substantive and procedural nature which today exist in many legal systems.
69

 In other words, 

chancery court was the spring board of many equitable remedies which are available in law now. 

For instance, interim order is a living witness to this fact. 

As regards the evolution of Chancery Court, Miller noted that:
70

  

With its origin in the power residing in the king's grace to give exceptional relief to 

petitioners as occasion demanded, the exercise of which gradually passed to the 

Chancellor, the Court of Chancery emerges to view as a distinctive judicial tribunal in the 

course of the 1400‟s. 

He also noted through that the activity of this court was to supplement the deficiency of 

inadequacy of common law remedy. Originated in England, equity court was not confined to 

England. Many countries of common law origin taking the model of England‟s Chancery Court 

established equity courts with their ordinary courts. For instance, India, Australia and United 

States used to have separate courts of equity. In the 19th century England merged its equity court 

and common law court into a single system by the judicature act of 1873.
71

 Similarly, United 

States eliminated the distinction between Law and equity jurisdiction in the federal courts by the 

Federal Civil Procedure Rule adopted in 1936.
72

 Nowadays, almost all countries which used to 

have separate equity courts have merged their equity court with their ordinary courts. This 

merger of law and equity has brought change on the nature of equitable principles. Yet most 

equitable principles like interim order kept their uniqueness even being in laws. For instance, no 

jury trial is held and the issuance of them is discretionary.
73

 Therefore, equitable remedies like 

interim order remain distinct though equitable principles merged with ordinary laws.  

As regards the subject matter of the study the Chancery Court of England began to grant interim 

order as a remedy for the inadequacy of decisions in the common law courts by the end of 14
th
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century.
74

 The Chancery Court borrowed the word injunction, prominent form of interim order, 

for instance came from Roman law interdict which was a decree of the Roman praetor directly 

commanded what should be done or omitted.
75

 Thus, taking its essence from Roman law, interim 

order evolved in England and, spread and developed in many countries. Particularly, it is widely 

used in common law countries. 

Despite this the concept of interim order and its use is not well known in civil law countries. The 

use of interim order as a remedy is very limited and only in some countries like, Germany.
76

 

Historically perhaps the equity of Roman praetor which was called to complement the rules of 

civil law may be contrasted with the equity of Anglo- American legal system. However, Roman 

equity was administered by the general law, not in separate court or separate proceeding like 

England.
77

 

In general, the use of interim order in civil law countries is very much limited. To conclude this 

section interim order, like most equitable remedies, evolved and developed in common law 

countries and is widely used in these countries and little used in civil law countries. Nowadays, 

however, the use and application of interim order in civil law countries including Ethiopia is very 

evident.   
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CHAPTER THREE 

EXPERIENCES OF SOME COUNTRIES ON THE RIGHT OF 

ARBITRATORS TO PLACE INTERIM ORDERS IN ARBITRAL 

PROCEEDINGS AND INTERIM ORDERS IN SOME INTERNATIONAL 

INSTITUTIONS OF ARBITRATION 

3.1. Introduction  

A final award may be of no value to the successful party in case where, in the meantime, the 

behavior of the other party renders the outcome of the proceedings largely ineffectual-such as 

when the recalcitrant party dissipates its assets or places them in a jurisdiction where 

enforcement is cumbersome or otherwise impossible.
78

 

It‟s true that given the contractual nature of arbitration and the principle of party autonomy, 

unless and otherwise there is a major default in the mandatory breach of the contract, parties 

agreement on arbitration procedure should be respected.
79

  In case where the parties haven‟t 

agreed on arbitration procedure, the tribunal or the arbitrator, as the case may be, is mandated to 

conduct arbitration in accordance with applicable rule of the tribunal or the lex loci arbitri.
80

  

Under various arbitration instruments and leading institutions of arbitration, arbitrators have 

broader power in conducting arbitration proceedings. Many jurisdictions in the world have 

recognized arbitration as one mechanism of dispute settlement. In various jurisdictions, there are 

both procedural and substantive rules that have to be followed in arbitral proceedings.  

Arbitration may be initiated either by the operation of the law, which is commonly referred as 

compulsory arbitration
81

 or by agreement or contract between the parties to a dispute.
82

 An 

arbitration agreement is a contract in which the parties concerned pledge to use arbitration as a 
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means of settling existing or future disputes.
83

 Thus, it could be either arbitration agreement or 

arbitral submission. 

Arbitral procedures usually try to do away with any procedure that courts adhere to, wherever a 

simpler and suitable procedure may be used. Where the arbitral tribunal is to be composed of a 

single arbitrator it is usual to determine preliminary matters concerning procedure through 

correspondence but where there will be more arbitrators, a preliminary meeting is considered 

proper.
84

 Obviously prior to the meeting the parties should select and notify the arbitrators of 

their appointment. While this may be done through letters, the arbitrators‟ acceptance is needed 

to perfect the appointment.
85

 In Ethiopia it is usual for arbitrators to express their acceptance in 

writing, but they may also do it at a preliminary meeting where it will be recorded in minutes. 

Before accepting, a careful arbitrator would check that his authority is in proper order by 

checking the underlying documents. 

Once an arbitration tribunal is duly constituted it has the power, among other things, to give 

interim orders.
86

 Interim measures of protection are one of these roles. Since an arbitral tribunal 

has no power against third parties, it needs to use the power of the court where its order affects 

third parties. Interim measures of protection may be extended to the effect that the subject matter 

of dispute which is in the hands of third parties may be preserved or detained. Inspection of 

property in disputes may be made upon the order of the court where it has passed into the hands 

of third parties.
87

 

The power of an arbitration tribunal to give interim orders should be established under the 

applicable procedural law which could be either the procedure indicated by the parties or the law 

applicable at the place of arbitration, if the parties failed to indicate their choice.  

In the next section, we will examine the role of arbitral tribunals in giving provisional interim 

orders in some jurisdictions and the treatment accorded to interim orders under some institutional 

rules of arbitration.   
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3.2. Experiences of Some Countries on the Right of Arbitrators to Place 

Interim Orders in Arbitral Proceedings 

3.2.1 In the United Kingdom  

The English legal framework on arbitration provides for interim measures to be placed by 

arbitrators. Unless otherwise agreed by the contracting parties, the arbitration tribunal has for the 

purposes of and in relation to arbitral proceedings the mandate to order interim orders in relation 

to those matters listed in the law.
88

 These matters are, among others, the taking of the evidence of 

witnesses, the preservation of evidence, making orders relating to property which is the subject 

of the proceedings or as to any matter in relation to which any question arises in the proceeding, 

for the purpose of authorizing any person to enter any premises in the possession or control of a 

party to the arbitration, the sale of goods as the subject of the proceedings.
89

 The court will 

intervene in providing interim injunction order to the extent that the tribunal is unable or 

unwilling to giver ruling on the interim order relief sought by one of the parties. The most 

notable feature of interim injunction order of arbitrator under the 1996 United Kingdom 

Arbitration Act is the possibility of opting out for the parties in the arbitration agreement or 

clause.
90

  

Previously in the United Kingdom, pending an arbitral decision, the courts have generally 

preferred to acknowledge their power to order interim measures.  As a common law country, the 

courts granted interim injunctions in pending arbitrations based on the Nippon Yusen Kaisha v. 

Karageorgis and Mareva Compania Naviera v. International Bulkcarriers.
91

 However, in 

another case, the court held that the English court addressed the availability of interim measures 

in arbitration. In this case, the court decided that while staying the litigation in favor of 

arbitration, it had powers to attach the assets of a party. This position was in conformity with the 
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Arbitration Act as incorporated under Article II (3) of the New York Convention on recognition 

and enforcement of foreign arbitral award.
92

 

With regard to security cost that should be deposited in case the arbitration tribunal ordered 

injunction order, until 1994, if the disputant parties have no prior agreement, it used to be only 

the jurisdiction of a court to order depository cost. This stance of the court had been established 

in two prominent cases: Mavani and Bank Mellat v. Helliniki Techniki S.A cases.
93

 However, 

under the existing legal regime, the arbitration tribunal has the power and the mandate to 

determine security costs.  

For a successful application the following requirements are needed to be followed by the party 

that seeks such kind of relief.
94

 

The first requirement is that the jurisdiction of the arbitral tribunal or the court before which the 

application is submitted.
95

 Second, the requesting party should display serious and irreparable 

harm to his/its rights, property or economic values.
96

 Third, the urgency of issuing the measures 

together with the probability of success on the merits and finally, the possibility of ordering an 

appropriate security to be furnished by the applicant, if this would appear to be necessary, and to 

secure the balance of interests between the parties.
97

 

Under the United Kingdom‟s legal regime, there are certain elements of discretion that should be 

exercised by arbitral tribunals or the courts before deciding on an application for interim relief 

measures. The following are the common elements of discretion that are usually exercised by the 

arbitral tribunals or courts before deciding on the application.
98

  The first area subject to 

discretionary power is the interpretation of the underlying contract, and what the arbitrators will 
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take in to account is that the application for an interim measure must examine the terms of the 

contract and the spirit of the contract.
99

  

One of the most important meanings that should be investigated in the terms of the contract and 

its spirit is how much uncovered commercial risk the parties seem to accept and how 

considerable were risks they were ready to shoulder at the time of concluding the contract.
100

 If 

the parties expressed their willingness to accept high commercial risks, it may limit the 

possibility of granting any of the considerably high protective measures, but if the contract and 

its spirit reveal that the will of the parties limited their risks in the contract, this may justify the 

issuance of more protective interim relief measures in case the performance of the contract 

reveals that the circumstances drove the accepted limits of risks beyond the agreed upon 

sphere.
101

 

Secondly, the tribunal has discretionary power to examine the range and kinds of interim relief 

measures and the required conditions provided for in the applicable law.
102

 Third, the tribunal 

has the power to assess as to the possibility and the rate of successfulness of the applicant on the 

merit of the case. Fourth, it‟s within the complete power and mandate of the tribunal on the 

question of an ex parte proceeding and decision.
103

 There are opinions that would object to the 

issuance of such measures in the absence of the other party because this would conflict with the 

rights of defense and due process. However, the majority of writers would support issuing such 

measures if notification of the other party would result in serious harm that cannot be repaired.
104

 

In this case, the other party should have full opportunity to comment on the decision of the 

arbitral tribunal and submit whatever defense he might have to revoke any measure ordered.  
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3.2.2 In South Africa 

The law provides for the mechanism whereby whilst the final judgment is pending for the 

arbitration tribunal to give interim relief seeking some kind of protection of the property or the 

asset of the other party. The whole purpose of interim measure is the protection of the asset and 

property of the other party so that by the time the arbitration tribunal reaches its final decision, it 

would not be meaningless. Interim measures are believed to be one of the critical aspects of 

arbitration proceedings. 

Traditionally, interim measure was only given by courts however in the contemporary world 

arbitration tribunals also take interim measures.
105

 

Interim measure could be ordered either in the forms of procedural order, which is more or less 

an informal procedure and form or as an interim award, a formal procedure to be followed. The 

order may be given either in ex parte or after giving the other party the opportunity to present his 

side of the argument. Ex parte proceeding and order of interim measure is justified by the nature 

of the order, if it‟s urgent remedy, needs to be taken in order to avoid irreparable damage. 

However, the governing principle is to give the other party the opportunity to bring his argument 

since fairness and equality of the litigant parties are among the main tenets of arbitration.  

Unless the disputant parties exclude the tribunal from giving interim order, the tribunal has, in 

principle, the power and mandate to issue interim measure.
106

 To enforce a provisional measure 

the intervention of court is mandatory as arbitration tribunal by its very nature doesn‟t have such 

coercive power. This is also by implication indicated under the law.
107

 

In South Africa, the power to grant interim order is also provided under a separate bill for 

international arbitrations.
108

 Unless by a contrary stipulation the parties agreed otherwise, the 

tribunal may, at the request of one of the disputant parties, grant interim measures in connection 

with, among other things, to maintain or restore the status quo and preserve evidence.
109

 Among 

other things, the party who seeks interim relief should demonstrate that the harm would be 
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irreparable and there is a high possibility he would succeed on the merit of the case.
110

  

Moreover, the interim measure issued by an arbitration tribunal would be binding and 

enforceable irrespective of the country in which it was issued.
111

 However, for listed grounds 

under the law, the court may refuse to recognize and enforce interim order coming from another 

jurisdiction.
112

 

3.3. Interim Orders in International Arbitrations and Under Some 

Institutional Rules of Arbitration 

3.3.1. Interim Orders In International Arbitrations 

As stated in the previous chapter, many national jurisdictions recognize the right of arbitral 

tribunals to take interim measures pending the issuance of final award.
113

 The Tribunals also 

have the power to issue interim orders. In international arbitrations, however, court intervention 

is not that much welcomed for various reasons. First and foremost, resorting to national court 

would undermine the very purpose for which the contracting parties resort to international 

arbitrations i.e., the seeking of neutral entity to resolve their disputes.
114

 The second reason may 

be that court order might take substantial time than arbitration and that is why contracting parties 

from the very beginning resort to arbitration.
115

 For foreign clients to appear and present their 

case for injunction order, they need a local counsel and this is additional cost and procedure 

which international investors want to avoid from the very beginning.  

Interim measure is one of the main concerns under international arbitration. The final result of an 

international arbitration might be meaningless if the action of the other party makes the award 

useless.
116
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The terminology may differ from one institution of rule of arbitration to another however the 

issue of interim measure is well regulated under international institutional arbitration. Some of 

the terminology are provisional measures, protective measures, interim measures, conservatory 

measures, urgent measures, precautionary measures and of holding measure.
117

 These terms 

could be used interchangeably though.  
 

Generally, the types of provisional measures that may be ordered by institutional arbitrations is 

not predetermined. The most generic term used is that of “appropriate measure” or “necessary 

measure.” However, it is possible to classify the type of interim measure that may be given by 

the tribunal in to three: measures in relation to preservation of evidence, measure in relation to 

the conduct of the arbitration and relationship between the parties during arbitral proceedings.
118

 
 

There is no agreement between legal system as to who has the power and the mandate to 

determine the governing interim order measures. Some countries are of the view that the lexi 

arbitri has the power, the other is of the stand that lex casusae, the law where the underline 

contract is governed. Finally, there are those which stand based on the international standard. 

The international standard usually emanated from rule of international institutional arbitration 

and decision of tribunals. 

3.3.2. Interim Orders Under the Rules of Some International Arbitral Institutions 

In various institutional arbitrations, the power to give or to take interim measures is somehow 

incorporated though the wording, the implication and the extents are quite different.  

3.3.2.1. Under the UNCTAD/UNCITRAL Model Law  

The UNCTAD model law on international commercial arbitration defines the term injunction 

order and its purposes under the heading of power of arbitration tribunal to order interim 

measure. As per this model law, unless otherwise agreed by the parties, the arbitration tribunal 

may order any party who is a party to the proceeding such interim measure of protection as the 

arbitral tribunal may consider necessary. In doing so, the tribunal may ask appropriate security in 
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connection with interim measures.
119

 This definition has got at least four elements in terms of the 

purpose of interim orders.
120

 

The first and foremost element is that interim orders help the parties to maintain the status quo 

until the final decision on the merit of the case is rendered by the tribunal. This is one of the 

widely accepted uses of interim measures.
121

 

The second function behind this is protection of the arbitration process itself.
122

 Once the tribunal 

ordered interim measures the other party will be estopped from obstruction of the proceeding. 

Among other things, once there is interim measure given by the arbitration tribunal the other 

party will be barred from instituting a separate proceeding in seeking a temporary relief.
123

 This 

in turn prevents contradiction of judgment. 

The third function of interim measure is preservation of asset and property.
124

  This is perhaps 

the most common and the central function of interim orders preventing assets from being 

transferred to another person thereby making the enforcement of award meaningless. 

The last function of interim measure as per the UNCITRAL Model law is preservation of 

evidence.
125

 Interim measure could be used as means to preserve evidences that are relevant and 

material to the determination of the case. This in turn facilitates the proper conduct of the 

arbitration process and just rendering of arbitration cases.
126

 

Through there are no clear preconditions for requesting interim measures under this Model Law, 

there are sort of precondition developed overtime. The requesting party, among other things, has 

to demonstrate to the tribunal that there is a reasonable possibility of the applicant to succeed in 

the merit of the case and the existence of irreparable harm or damage.
127
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The right to take interim measure is also recognized by Arbitration Rules of the International 

Chamber of Commerce (commonly known as ICC) it is indicated that:
128

 

Unless the parties have otherwise agreed, as soon as the file has been transmitted to it, the 

arbitral at the request of a party, may order any interim or conservatory measure it deems 

appropriate. The arbitral tribunal may make the granting of any such measure subject to 

appropriate security being furnished by the requesting party. Any such measure shall take the 

form of an order, giving reasons, or of an award, as the arbitral tribunal considers appropriate.  

This provisions of the ICC seems to grant the contracting parties the power to disempower the 

tribunal from entertaining and providing interim relief. This is more or less in line with the basic 

tenet of arbitration: freedom of contracting parties. The Convention is silent whether or not the 

application should be brought in written only or it‟s also permitted to bring oral application.
129

  

The International Center for Dispute Resolution also provides for the power of arbitration 

tribunal to give interim orders.
130

 It is quite interesting to note the fact that once a request for 

interim measures was addressed by the tribunal, any party will be barred from bringing the same 

claim before judicial authority and such act is deemed to be incompatible with the agreement to 

arbitrate or a waiver of the right to arbitrate.
131

   

3.3.2.2. Under the London Court of International Arbitration  

The London Court of International Arbitration gives the discretion power to the parties either to 

request interim relief before judicial authority for seeking interim measure that the arbitral 

tribunal would have power to order provided that the relief sought was bought before the 

formation of the arbitration tribunal and in a very exceptional cases after the commencement of 

arbitration proceedings.
132

 Moreover, this arbitration procedure ruled out the possibility of ex 

parte proceeding entertaining relief sought by the any party in connection with interim order.
133
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The most widely quoted and referred international rule of arbitration is that of the UNCITRAL 

model rule. Under Article 17.2 of the Model Law it‟s indicated that:
134

 

An interim measure is any temporary measure, whether in the form of an award or in another 

form, by which, at any time prior to the issuance of the award by which the dispute is finally 

decided, the arbitral tribunal orders a party to:  

 Maintain or restore the status quo pending determination of the dispute;  

 Take action that would prevent, or refrain from taking action that is likely to cause, current 

or imminent harm or prejudice to the arbitral process itself;  

 Provide a means of preserving assets out of which a subsequent award may be satisfied; or  

 Preserve evidence that may be relevant and material to the resolution of the dispute.   

It is neither possible nor necessary to discuss interim measure as addressed in international 

institution arbitration. The writer will pick some prominent institutional arbitration and examine 

their content accordingly. 

3.3.2.3. Interim Measure under the ICC Rules of Arbitration  

The International Chamber of Commerce (ICC) is one of the prominent international arbitration 

institutions. ICC rules of arbitration highly relies on the freedom of the contracting parties. 

Unless there is contrary agreement between the parties, the tribunal as a matter of principle is 

mandated to issue interim measure it deem appropriate.
135

 

Despite the fact that the role of court in the arbitration proceedings is that of supplementary 

rather than subsidiarity in the whole proceeding, court still can have a positive role to play.
136

  

One instance in which the court consider the role in an arbitration is the intervention by a court to 

give interim order. This under the roles of arbitration under ICC cannot be consider as violation 

of arbitration tribunal. On top of this, the move shall not be considered as the violation of court 

proceeding for the tribunal to order this would be considered as intervention in the power of the 
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tribunal to consider as intervention in the power of the tribunal.
137

 However, any interim order by 

the court should be notify to the arbitration tribunal. Under ICC rules of Arbitration, a party that 

is in need of urgent interim or conservatory measure can request the establishment of emergency 

arbitration and request for emergency measures. Taking of measures by in an emergency 

arbitration is before the establishment of a tribunal.
138

  

3.3.2.4. Interim Order under the AAA Rules  

Unlike the interim order provisions under the ICC, under AAA rules of arbitration, the criteria 

for interim measure is not stated.
139

 However, under the rule of AAA, interim measure is ordered 

if and only if there is irreparable and immediate loss or damage that results from the absence of 

emergency measure.  Like the rules under ICC, the tribunal can order something that the office 

deems necessary and appropriate. The rule of AAA adopts what rather to be a complementary 

role of the court in the issuance of interim measure. The fact that interim order is issued by the 

court doesn‟t amount to the violation of the jurisdiction and autonomous of the court.
140

 

The disputant parties can have can request the tribunal to amend the content of the interim order. 

Despite such request by the party, modification is permitted only on changed circumstances.  

3.3.2.5 Interim measure under WIPO  

The same is true indicated under WIPO rules of arbitration according to which the disputant 

parties can seek relief from the tribunal of interim measure.
141

 In the process of entertaining the 

issue of interim, the tribunal should consider to hear the opinion of the other party. This is to 

ensure the equality of parties in the arbitration and the impartiality of the proceeding.
142

 

However, taking into account the urgent nature of interim measure, the tribunal should conduct 

the heading via online platforms rather than seeking person presence of the other party.
143

 This 
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rules of arbitration is silent on the possibility of interim order given in the absence of the other 

party, which is the possibility of ex parte hearing. 
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CHAPTER FOUR 

INTERIM MEASURES UNDER THE NEW ARBITRATION AND 

CONCILIATION WORKING PROCEDURE PROCLAMATION NO. 

1237/21 AND STANDS OF FEDERAL COURTS  

Proclamation 1237/21 (here in after the Proclamation) has dedicated a whole section to Interim 

Measures. Accordingly, Section Four of the Proclamation, Articles 20-27 are meant to deal with 

Interim and Precautionary Measures.     

4.1. Interim Measures by Arbitral Tribunals 

Article 20 of Proclamation 1237/21 empowers arbitral tribunals to take interim measures.  An 

arbitral is allowed by the Proclamation to issue an order for interim measures unless the parties 

have agreed otherwise and have, by their agreement denied the arbitral tribunal to issue an order 

for interim measures.  

Pursuant to the provisions of Article 20 of Proclamation 1237/21, an arbitral tribunal may only 

issue an order for interim measure/s upon a request made by one of the contracting parties. 

Furthermore, Article 20(3) also provides that an arbitral tribunal may issue an order of injunction 

on its own initiative to “stop anything that may create an obstacle to the arbitration proceeding or 

bring about imminent danger”.   

However, the mere request of one of the contracting parties for an interim order doesn‟t seem to 

be enough for the order to be issued. Article 20 of the Proclamation also provides that an arbitral 

tribunal only issues an order for interim measure when the tribunal deems the issuing of the order 

to be necessary and the requested interim measure relates to the subject matter of the dispute in 

the arbitration proceedings.  

 4.1.1 Purposes of and Requirements for Interim Measure Orders to be issued by Arbitral 

Tribunals 

The Proclamation did not give unfettered discretion to arbitral tribunals. As stated earlier, an 

arbitral tribunal issues an interim order when it deems necessary and the request relates to the 
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dispute being arbitrated. Article 20 (2) of Proclamation 1237/21 has listed the purposes for which 

arbitral tribunals may issue interim measure orders. The Proclamation lists the following as 

objectives of interim measure orders:  

a) To preserve relevant evidence; 

b) To properly preserve or maintain goods that are part of the dispute; to preserve under the 

custody of third party or to sell perishable goods;  

c) To preserve assets and funds against which an arbitration decision may be given; and 

d) To allow the continuation of the existing conditions or to restore the status quo pending 

the resolution of the dispute.  

In light of the provisions of Sub-article (1) of Article 21 of Proclamation 1237/21, an arbitral 

tribunal, before it places orders of interim measures, should also be convinced that irreparable 

damage is likely to happen if an order is not issued or the impact it may have on the person the 

against whom the order is issued.    

4.1.2 An Opportunity to be heard    

In accordance with the provisions of Article 21(2) of the Proclamation an arbitral tribunal is duty 

bound to give the other party (the party that did not request for the order of an interim measure) 

an opportunity to be heard “while rendering its decision”. The writer believes that the legislator 

must have thought that the other party must be heard before the tribunal renders its decision on 

the request filed and an interim measure order is placed.  

By way of exception, the Proclamation in Article 22(2) provides that an arbitral tribunal may 

issue an order for precautionary measure without notifying the other party on condition it 

believes with sufficient cause that such notification would hinder the implementation of the 

interim measure. However, though not obligatory, the tribunal may still give the other party an 

opportunity to respond to the request filed for a precautionary measure in accordance with 

Article 22(3) of the Proclamation.   

4.1.3 Security    

The issue of whether or not the party requesting the placement of an interim order should furnish 

security is dealt with by the Proclamation. It doesn‟t seem to be compulsory for an arbitral 
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tribunal to force the party requesting an order for interim measure to provide security. Article 

21(3) of the Proclamation provides: “The contracting party who has requested the tribunal for an 

order provisional interim measure may be required by the tribunal to provide sufficient security 

to cover the damage that may be caused by the order.” 

In Article 22(5) of the Proclamation, it is provided that the arbitral tribunal may order the party 

who requested the order of precautionary measure to provide security for the damage that may be 

caused by such order.  

Article 21(4) of the Proclamation puts the issue being considered in the form of compensation. It 

provides: “The contracting party who has requested for an order of provisional interim measure 

may be liable for compensation in relation to damage caused by the interim measure if it is 

believed that the measure should not have been granted under the circumstance then prevailing”.  

Similarly, Article 22(6) of the Proclamation provides that the party who requested the order of 

precautionary or interim measure shall be responsible for the damage caused by the order where 

it is proved that the order was not appropriate.  

In similar vein Sub-article (4) of Article 25 provides: “The court to which a request has been 

made to have an order for interim measure enforced in accordance with Sub-article (3) of Article 

25 “shall order the contracting party to provide security where no decision has been given by the 

tribunal concerning security and where it finds it necessary to protect the interest of the party 

who has requested for the enforcement of the interim order or third parties. The request made 

shall be served on the other contracting party.”  

4.1.4 Modification, Temporary Suspension and Reversal of Interim Measures 

In line with the provisions of Article 23 (1) of the Proclamation, an arbitral tribunal is given the 

power to modify, temporarily suspend or even reverse the order it has placed for interim 

measure. This, the tribunal may do, either on its own initiative by informing the parties ahead of 

its action or upon the request of the contracting parties.  

On the other hand, per the provisions of Sub-article (2) of Article 26 of the Proclamation, the 

court before which a request for the enforcement of an order for interim measure has been made, 

may not revise the substance of the interim measure in the process of making its decision either 
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to grant or refuse the request for enforcement. Especially, this provision seems to deny the court 

the right to revise the substance of the order for interim measure to justify the granting of the 

request for enforcement.     

4.1.5 Notification  

Article 24 of the Proclamation deals with notification. The provision, in its Sub-article (1), gives 

the arbitral tribunal the discretion to order, presumably the contracting party that requested the 

placement of an interim measure, to promptly notify it if there is any change in relation to the 

order of precautionary or interim measure.   

Sub-article (2) of Article 24 also imposes a duty on the contracting party that requested for an 

order of precautionary measure to notify the tribunal any change of conditions that have been the 

causes for issuing an order of precautionary measure or extension of the same until the other 

contracting party provides his defense at the tribunal.  

Similarly, Sub-article (5) of Article 25 of the Proclamation imposes a duty to notify on the 

contracting party that applied to a court of jurisdiction to have an order for an interim measure 

enforced. It provides: “The contracting party who has requested for the enforcement of interim 

measure shall inform the court promptly of any modification, temporary suspension or reversal 

of the interim measure.”   

4.1.6 Recognition and Enforcement of an Order of Interim Measure 

One of the most important provisions in Section Five of Proclamation 1237/21 is Article   25 as 

the latter deals with the recognition and enforcement of an order of interim measure. In Sub-

article (1) it is provided: “Without prejudice to recognition and enforcement of foreign awards, 

an order of interim measure issued by a tribunal shall be binding, irrespective of the country in 

which it was issued.” To begin with, this provision duly recognizes the enforcement of foreign 

arbitral awards. The provision further clearly provides that “an order of interim measure issued 

by a tribunal shall be binding, irrespective of the country in which it was issued.” This gives 

interim orders placed by arbitral tribunals the statuses of orders placed by courts. As a result, 

interim orders tendered by arbitral tribunals shall be binding not only on the contracting parties 

but also on any person in relation to who the order may be implemented.  
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The other point worth noting in the provisions of Sub-article (1) of Article 25 of the 

proclamation is that the order for an interim order shall be binding on everybody concerned 

irrespective of the country in which it was issued. The writer suspects that that this may have 

been triggered by the ratification by Ethiopia of the 1958 New York Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards.          

Pursuant to Sub-Article (2) of Article 25 of the Proclamation, where an order for interim 

measure cannot be enforced, one of the contracting parties may apply to a court for the 

enforcement of such order. Per the provisions of Sub-article (3) of Article 25, in situations where 

the order for an interim measure was placed by an arbitral tribunal in a domestic arbitration in 

Ethiopia, the petition to have the order enforced shall have to be submitted to a court which 

would have had jurisdiction had it not been submitted to the tribunal. On the other hand, where 

the order is issued by a foreign tribunal, the Federal High Court shall have jurisdiction over the 

case.  

4.1.7 Refusal of the Request for Recognition and Enforcement of an Order of Interim 

Measure by the Court 

It is not automatic for courts to recognize and enforce orders for interim measures placed by 

arbitral tribunals sitting outside of Ethiopia in foreign countries. By the same token, neither is it 

automatic for an Ethiopian court to enforce orders for interim measures that have been placed by 

arbitral tribunals in domestic arbitrations in Ethiopia. Article 26 of the Proclamation has set out 

guiding principles on the basis of which Ethiopian courts may decline the request to have an 

order enforced and accordingly refuse to grant the request for enforcement. The following are the 

grounds set out by the Proclamation for refusal:  

a) Where the provisions with respect to refusal of award, in particular loss of capacity of 

contracting party, absence of a valid arbitration agreement, where the subject matter of the 

order is not subject to arbitral submission or the tribunal has no jurisdiction or the order is 

beyond the scope of the tribunal;  

b) Where the decision of the tribunal with respect to security has not been complied with; 

c) Where the decision rendered with respect to interim measure has been modified, temporarily 

suspended or reversed;   
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d) Where the court has no jurisdiction; or  

e) Where the recognition or enforcement of the interim measure conflict with public 

morality or Government Policy. 

Sub-article (a) seems to be using the grounds to refuse the enforcement of awards for the 

purpose of refusing to enforce orders for interim measures. Accordingly, Sub-article (a) sets 

out the following five independent grounds to refuse the enforcement of an order for interim 

measure. 

i) Loss of capacity of contracting party; or 

ii)  Absence of a valid arbitration agreement; or 

iii) Where the subject matter of the order is not subject to arbitral submission; or 

iv) The tribunal has no jurisdiction; and  

v)  The order is beyond the scope of the tribunal.    

     Though the other four grounds in Sub-article (a) are fairly clear grounds to refuse the 

enforcement of an order for interim measure, the last ground lacks clarity in that it is not clear if 

there is distinction between the last ground and ground (iv). The last ground in Sub-article (a) 

may be taken as relating to the situation where the order for interim measure given does not 

relate to the dispute being arbitrated. 

     Sub-article 1 (b) of Article 26 of the Proclamation gives emphasis to the issue of security. In 

cases where the tribunal has placed an order that the party requesting for an interim or a 

precautionary measure should furnish security and the concerned party failed to comply with the 

order; then the court may refuse to enforce the request for the enforcement of the interim or 

precautionary measure. 

    Similar to the observation made about the last ground in Sub-article 1(a) of Article 26, the 

ground stated in Sub-article 1(c) also lack clarity. The writer argues it lacks clarity because 

except where the order for interim measure placed earlier on has been totally reversed, or 

temporarily suspended, it is not clear why a court should refuse to enforce an order for interim 

measure just because the order has been modified. It seems it would rather be appropriate for the 

court to enforce the order as modified instead of totally refusing to enforce it.  



40 
 

     Like the ground discussed under Sub-article 1(c) of Article 26, the grounds for refusal 

mentioned in Sub-article 1(e) of Article 26 also lacks clarity. In the writer‟s view, it would be 

difficult for courts to clearly know “public morality” and “Government policy” and to 

accordingly refuse the enforcement of an order for interim measure using these as yardstick. It 

is doubtful if judges in courts of law would be expected to know public morality and 

Government policy as a matter of judicial notice. As judges in courts would, primarily, be 

guided by law it seems it would be difficult for them to know government policies that have 

not yet been translated into laws.             

4.2 Interim Measures Placed by Courts of Law  

Two provisions of Proclamation 1237 Articles 9 and 27 clearly provide that interim measures may be 

placed by courts. Article 9 of the Proclamation under the title: “Arbitration Agreement and 

Provisional Interim Measure taken by Courts” states: “with respect to matters falling under the 

arbitration agreement, the contracting parties may request the court interim measures to be taken 

before the arbitration proceeding is initiated or during the proceedings. This shall not be 

considered as violation of the arbitration agreement by the contracting parties and as intervention 

by the court.” 

This is a very important provision in that it enables the parties, especially the party preparing to 

initiate the arbitral proceedings, to petition a court of law to secure an order for interim measure 

before an arbitral tribunal is constituted. The provision, however, also states that the parties may 

also petition a court of law to secure an order for interim measure whilst an arbitral proceeding is 

going on.  

The importance of Article 9 becomes glaring in situations when the party wishing to initiate an 

arbitral proceeding has appointed his arbitrator and has notified the other to do the same but the 

other party refuses to appoint his arbitrator. In such circumstances, the likely action would be to 

apply to the court to force the other party appoint his arbitrator which event would be time 

taking. In the meanwhile, the interest of the party initiating the arbitral process might be 

jeopardized whilst waiting for the constitution of a tribunal unless an order for interim measure is 

made. So, thanks to Article 9 of the Proclamation, she may petition a court to secure an order for 

an interim measure.        
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Article 9 of the Proclamation also provides that the involvement of courts of law in arbitral 

proceedings either before the constitution of a tribunal or in the course of an arbitral proceeding 

shall not be considered as violation of the arbitration agreement of the parties nor as an 

intervention by the court.  Article 9 of the Proclamation ensures contracting parties that they may 

secure orders for interim measures both from courts of law and the arbitral tribunals they would 

be constituting. 

Thanks to the provisions of Article 27 of the Proclamation, contracting parties may request a 

court for an order of interim measure irrespective of the place of the arbitration of the arbitral 

tribunal. This provision alleviates the problem that would have ensued around refusal by courts 

on the ground that the arbitration proceeding is taking place or will take place outside of the 

“local jurisdiction” of the concerned court.   

4.3. Examining Court Cases Entertained After the Promulgation of 

Proclamation 1237/21 

The writer has been trying to look for cases/petitions submitted to courts post the promulgation 

of Proclamation 1237/21 and decided by the courts by applying the relevant provisions of the 

Proclamation.  

The writer has, accordingly, been able to find some cases/petitions ruled on by the Federal First 

Instance Court Commercial and Investment Division Benches and the Federal High Court the 

summary of which are presented here below.    

File No. 00699   

                Plaintiff …………… Beijing Urban Construction Group Co. Ltd 

               Defendant ………… Ethiopian Roads Administration (not summoned) 

 The Plaintiff filed its suit requesting the Court to enter a ruling ordering the Defendant to 

appoint its arbitrator and to order the two party-appointed arbitrators to jointly appoint a 

presiding arbitrator. Furthermore, the Plaintiff requested the Court to place an interim 

order pending the constitution of the arbitral tribunal.   

 Before going into the merits of the case and summoning the Defendant, the Court made it 

a point to check if it has jurisdiction to entertain the case. The Court accordingly ruled 
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that in principle, it has jurisdiction on the request relating to appointment of an arbitrator. 

However, the court declined to assume jurisdiction arguing that the amount for which an 

interim order is being requested falls outside of the material jurisdiction of the FFIC. The 

Court, in particular, emphasized that initial jurisdiction should be seen in the light of 

having an order executed. The court finally declined jurisdiction even on the appointment 

of an arbitrator stating that both issues should be considered together and be ruled on by 

the FHC.   

Computer File No. 00626 

                Plaintiff …………… Mr. Yoave Turner 

                Defendant ………… Ms. Lensa Waqshum Borena  

 The FFIC Construction and Investment Bench seized with this case was requested by the 

Plaintiff to place an interim order of injunction pending the constitution of an arbitral 

tribunal to look into the merits of the case. The Court positively accepted the request for 

an interim order and placed the order. However, the court stated that the Plaintiff failed to 

work towards having an arbitral tribunal constituted for over 40 days after the placement 

of the interim order and in the meanwhile the Defendant petitioned the Court to either lift 

the interim order or alternatively to place an order that the Plaintiff should furnish 

adequate security commensurate with the amount of money subjected to injunction.  

 The Court, by and large, based its reasoning on the relevant provisions of Proclamation 

1237/21 and stated that the Court should go in accordance with those provisions. The 

court said that it should place interim order in accordance with the progress of the 

constitution of the desired arbitral tribunal.  

 The FFIC reasoned that in line with the agreement concluded between the parties, the 

Plaintiff is given 30 days to amicably resolve the dispute and is given additional 15 days 

to appoint his arbitrator. The Plaintiff couldn‟t observe the deadline set in the contract for 

no good reason. The court reasoned that the Plaintiff abused the interim order.  

 The Court accordingly decided to lift the interim order it placed for the purpose of the 

order was to fill the gap until the constitution of an arbitral tribunal but the Plaintiff didn‟t 

make appropriate effort to have a tribunal constituted.  
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Computer File No. 00548 

                              Plaintiff …………… Abdusemed Ibrahim Gato   

                              Defendant ………... Ahmed Ali Oumeredin  

 The original Petition by the Plaintiff related to seeking the assistance of the court to 

constitute an arbitral tribunal. The Court, by entertaining the arguments of both parties 

and on the basis of the agreement between the parties and the relevant provisions of 

Proclamation 1237/21 finally decided that an arbitral tribunal be established. The Court 

further ruled that the defendant shall appoint his arbitrator within fifteen days as of the 

date of the decision and in case the Defendant fails to comply with that let the Registrar 

of the FFIC appoint an arbitrator for him. The Court also stated in its Decree that the two 

arbitrators appointed by the parties or one by a party and the other one by the Registrar of 

the Court shall jointly appoint a presiding arbitrator and if the two arbitrators fail to agree 

on a presiding arbitrator, the registrar of the Court shall go ahead and appoint a presiding 

arbitrator. 

 The aspect of the case directly relevant to interim measures relates to the petition 

submitted by the Plaintiff months after the Court decided that an arbitral tribunal shall 

have to be constituted. The Plaintiff, by a petition filed on Yekatit 07/2015, requested the 

Court that an injunction order be placed for his benefit as he was fearful that the 

Defendant might be tampering with the company documents the inspection of which the 

Plaintiff was denied.  

 The Court, accordingly, placed the requested order arguing that Article 9 of Proclamation 

1237/21allows a court to place an interim order both before and after the constitution of 

an arbitral tribunal. 

 

File No. 302195 

 

               Petitioner ……….. Ethiopian Roads Administration 

    

              Respondent ……… China National Chemical Communication Group (Ltd.) 

  

 In this case again, the Petitioner requested the Court to place an interim order pending the 

formation of an arbitral tribunal at the Addis Ababa Chamber of Commerce and Sectorial 

Association Arbitration Institute.  

 The Respondent was summoned to give its opinion on the Petition and accordingly 

submitted its written opinion.  

 The Court, like in other similar earlier cases based its ruling on the issue surrounding 

jurisdiction. It declined to entertain the petition and give the desired injunction order 

arguing that the case, as revealed by the Petitioner itself, would involve Birr 

1,000,000,000 and this amount is much above the threshold of Birr 10,000,000 up to 

which the FFIC would have material jurisdiction. The Court, accordingly, by majority, 
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denied the petition ruling that the case should have been presented to the High Court and 

not to itself.   

 The minority reasoned that the Court ought to have placed the requested interim order in 

spite of the fact that the case involved an amount well above the jurisdictional threshold 

of the Court. The Petition ought to have been regarded as a case the value of which 

cannot be estimated in financial terms.      
 

 

Computer File No. 02880 

 

   Applicants……………… 1) Ato Mohammed Ahmed Said                                                                   

2) Ato Kedir Mussa Usman 

                                                         3) Wajiz Engineering PLC  

                Respondent…………… Ato Salah Ahmed Abdurahman 

 

 The Applicants petitioned the Court for an interim order to secure an injunction 

pending the constitution of an arbitral tribunal. The Court never raised the 

concern of having or not having jurisdiction despite the fact that the petitioners 

did mention that the amount of damages sustained by them amounts to Birr 

650,000,000.  

 The Court, accordingly,  granted the request of the petitioners and injunctions 

were placed on many properties and bank accounts 

    

Computer File No. 01999 

                

                           Plaintiff ………… China Railway 14 Bureau Group Co. Ltd Ethiopia Branch 

                         Defendant …….. Ethiopian Roads Authority Administration  

 The case relates to a petition for injunctions to be placed on the payments of the 

proceeds of two rounds Advance Payment Guarantee Bonds furnished by 

Dashen Bank S.C. pending the constitution of an arbitral tribunal.   

 The two Guarantee Bonds were in the amount of $12,910,629.76 and 

$6,453,810.44 respectively. 

 Like in many of the cases disposed of by other benches in the division, the Court 

resorted to the issue of jurisdiction and formulated its reasoning on the basis of 

Articles 23(3) and 25(3) of Proclamation 1237/21.  

 The Court was of the opinion that petitions for interim orders should be 

submitted to the court having jurisdiction in the light of Articles 11(1) and 14 of 

Proclamation, 1234/21 and Article 25(3) of Proclamation 1237/21. 

 The Court, accordingly, denied the petition stating that the Petition ought to have 

been submitted to the Federal High Court.  
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It is interesting to note that out of the six cases the writer came across, summarized above, that 

were presented to the various benches of the Commercial and Investment Division Benches of 

the Federal First Instance Court; three (Files No. 00699, 302195 and 01999) were rejected by the 

Court on the ground that the Petitions involve cases the amounts of which are well above the 

material jurisdiction of the Court. The various benches of the court seized with petitions for 

interim measures based their stance for rejecting the petitions on the provisions of Articles 11(1) 

and 14 of Proclamation 1234/21 and Article 25(3) of Proclamation 1237/21. 

On the other hand, in the remaining three files, (Files No 00626, 02880 and 00548) the various 

benches of the Court that were seized with the petitions never raised the issue of jurisdiction. 

They essentially argued that petitions for interim measures have to be treated as cases whose 

material values cannot be determined and expressed in monetary terms per Article 11(1) of 

Proclamation 1237/21 and Article 18 of the Civil Procedure Code. The Benches, accordingly 

granted the petitions.  

4.3.1 Cases/Petitions Ruled on by the Various Benches of the FFIC 

Commercial and Investment Division 

File No 00699   

                   Plaintiff …………… Beijing Urban Construction Group Co. Ltd 

                  Defendant ………… Ethiopian Roads Administration (not summoned) 

 The Plaintiff filed its suit requesting the Court to enter a ruling ordering the Defendant to 

appoint its arbitrator and to order the two party-appointed arbitrators to jointly appoint a 

presiding arbitrator. Furthermore, the Plaintiff requested the Court to place an interim 

order pending the constitution of the arbitral tribunal.   

 Before going into the merits of the case and summoning the Defendant, the Court made it 

a point to check if it has jurisdiction to entertain the case. The Court, accordingly ruled 

that in principle, it has jurisdiction on the request relating to appointment of an arbitrator. 

However, the court declined to assume jurisdiction arguing that the amount for which an 

interim order is being requested falls outside of the material jurisdiction of the FFIC. The 

Court, in particular, emphasized that initial jurisdiction should be seen in the light of 

having an order executed. The court finally declined jurisdiction even on the appointment 

of an arbitrator stating that both issues should be considered together and be ruled on by 

the FHC.   
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Computer File No 00626 

                         Plaintiff …………… Mr. Yoave Turner 

                        Defendant ………… Ms. Lensa Waqshum Borena  

 The FFIC Construction and Investment Bench seized with this case was requested by the 

Plaintiff to place an interim order of injunction pending the constitution of an arbitral 

tribunal to look into the merits of the case. The Court positively accepted the request for 

an interim order and placed the order. However, the court stated that the Plaintiff failed to 

work towards having an arbitral tribunal constituted for over 40 days after the placement 

of the interim order and in the meanwhile the Defendant petitioned the Court to either lift 

the interim order or alternatively to place an order that the Plaintiff should furnish 

adequate security commensurate with the amount of money subjected to injunction.  

 The Court, by and large, based its reasoning on the relevant provisions of Proclamation 

1237/21 and stated that the Court should go in accordance with those provisions. The 

court said that it should place interim order in accordance with the progress of the 

constitution of the desired arbitral tribunal.  

 The FFIC reasoned that in line with the agreement concluded between the parties, the 

Plaintiff is given 30 days to amicably resolve the dispute and is given additional 15 days 

to appoint his arbitrator. The Plaintiff couldn‟t observe the deadline set in the contract for 

no good reason. The court reasoned that the Plaintiff abused the interim order.  

 The Court accordingly decided to lift the interim order it placed for the purpose of the 

order was to fill the gap until the constitution of an arbitral tribunal but the Plaintiff didn‟t 

make appropriate effort to have a tribunal constituted.  

          

Computer File No 00548 

                              Plaintiff …………… Abdusemed Ibrahim Gato   

                              Defendant ………... Ahmed Ali Oumeredin  

 The original Petition by the Plaintiff related to seeking the assistance of the court to 

constitute an arbitral tribunal. The Court, by entertaining the arguments of both parties 

and on the basis of the agreement between the parties and the relevant provisions of 

Proclamation 1237/21 finally decided that an arbitral tribunal be established. The Court 

further ruled that the defendant shall appoint his arbitrator within fifteen days as of the 

date of the decision and in case the Defendant fails to comply with that let the Registrar 

of the FFIC appoint an arbitrator for him. The Court also stated in its Decree that the two 

arbitrators appointed by the parties or one by a party and the other one by the Registrar of 

the Court shall jointly appoint a presiding arbitrator and if the two arbitrators fail to agree 

on a presiding arbitrator, the registrar of the Court shall go ahead and appoint a presiding 

arbitrator. 
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 The aspect of the case directly relevant to interim measures relates to the petition 

submitted by the Plaintiff months after the Court decided that an arbitral tribunal shall 

have to be constituted. The Plaintiff, by a petition filed on Yekatit 07/2015, requested the 

Court that an injunction order be placed for his benefit as he was fearful that the 

Defendant might be tampering with the company documents the inspection of which the 

Plaintiff was denied.  

 The Court, accordingly, placed the requested order arguing that Article 9 of Proclamation 

1237/21allows a court to place an interim order both before and after the constitution of 

an arbitral tribunal. 

 

File No. 302195 

 

           Petitioner ………….. Ethiopian Roads Administration 

    

           Respondent ………… China National Chemical Communication Group (Ltd.) 

  

 In this case again, the Petitioner requested the Court to place an interim order pending the 

formation of an arbitral tribunal at the Addis Ababa Chamber of Commerce and Sectorial 

Association Arbitration Institute.  

 The Respondent was summoned to give its opinion on the Petition and accordingly 

submitted its written opinion.  

 The Court, like in other similar earlier cases based its ruling on the issue surrounding 

jurisdiction. It declined to entertain the petition and give the desired injunction order 

arguing that the case, as revealed by the Petitioner itself, would involve Birr 

1,000,000,000 and this amount is much above the threshold of Birr 10,000,000 up to 

which the FFIC would have material jurisdiction. The Court, accordingly, by majority, 

denied the petition ruling that the case should have been presented to the High Court and 

not to itself.   

 The minority reasoned that the Court ought to have placed the requested interim order in 

spite of the fact that the case involved an amount well above the jurisdictional threshold 

of the Court. The Petition ought to have been regarded as a case the value of which 

cannot be estimated in financial terms.      

 

Computer File No. 02880 

   Applicants…………….. 1) Ato Mohammed Ahmed Said                                                                   

2) Ato Kedir Mussa Usman 

                                                         3) Wajiz Engineering PLC  

                Respondent…………… Ato Salah Ahmed Abdurahman 

 

 The Applicants petitioned the Court for an interim order to secure an injunction 

pending the constitution of an arbitral tribunal. The Court never raised the 

concern of having or not having jurisdiction despite the fact that the petitioners 
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did mention that the amount of damages sustained by them amounts to Birr 

650,000,000.  

 The Court, accordingly,  granted the request of the petitioners and injunctions 

were placed on many properties and bank accounts 

    

 Computer File No. 01999 

                

                          Plaintiff ……… China Railway 14 Bureau Group Co. Ltd Ethiopia Branch 

                         Defendant …… Ethiopian Roads Authority Administration  

 The case relates to a petition for injunctions to be placed on the payments of the 

proceeds of two rounds Advance Payment Guarantee Bonds furnished by 

Dashen Bank S.C. pending the constitution of an arbitral tribunal.   

 The two Guarantee Bonds were in the amount of $12,910,629.76 and 

$6,453,810.44 respectively. 

 Like in many of the cases disposed of by other benches in the division, the Court 

resorted to the issue of jurisdiction and formulated its reasoning on the basis of 

Articles 23(3) and 25(3) of Proclamation 1237/21.  

 The Court was of the opinion that petitions for interim orders should be 

submitted to the court having jurisdiction in the light of Articles 11(1) and 14 of 

Proclamation, 1234/21 and Article 25(3) of Proclamation 1237/21. 

 The Court, accordingly, denied the petition stating that the Petition ought to have 

been submitted to the Federal High Court.  

It is interesting to note that out of the six cases the writer came across, summarized above, that 

were presented to the various benches of the Commercial and Investment Division Benches of 

the Federal First Instance Court; three (Files No. 00699, 302195 and 01999) were rejected by the 

Court on the ground that the Petitions involve cases the amounts of which are well above the 

material jurisdiction of the Court. The various benches of the court seized with petitions for 

interim measures based their stance for rejecting the petitions on the provisions of Articles 11(1) 

and 14 of Proclamation 1234/21 and Article 25(3) of Proclamation 1237/21. 

On the other hand, in the remaining three files, (Files No 00626, 02880 and 00548 the various 

benches of the Court that were seized with the petitions never raised the issue of jurisdiction. 

They essentially argued that petitions for interim measures have to be treated as cases whose 

material values cannot be determined and expressed in monetary terms per Article 11(1) of 

Proclamation 1237/21 and Article 18 of the Civil Procedure Code. The Benches, accordingly 

granted the petitions.  
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4.3.2 Cases/Petitions Ruled on by the Federal High Court 

Computer file No 293123 

Appellant …………………… Ethiopian Roads Authority 

Respondent …………………. Akir Construction (Ex Parte)  

 This relates to a construction case between the Ethiopian Roads Administration (ERA) 

and a Contractor known as “Akir Construction”. In line with the agreement reached 

between ERA and the Contractor, the case was initially to be submitted to the 

adjudication of an arbitral tribunal. Whilst the case was going to be submitted to an 

arbitral tribunal, ERA submitted a Petition to the Federal First Instance Court for an 

injunction to have the properties of the contractor attached pending the award to be 

handed down by the arbitral tribunal. The Court to which the petition was submitted, by a 

majority decision, ruled that it doesn‟t have jurisdiction to place the requested injunction. 

The Court of First Instance based its ruling by taking into consideration the amount 

involved in the case which was, to be exact, Birr 150,529,154.74. The Court reasoned 

that any case involving more than Birr 10,000,000 in line with the Federal Courts 

Proclamation No 1234/21 should be submitted to the Federal High Court.   

 The Petitioner in the lower court, ERA, lodged an appeal to the FHC Lideta Construction 

Bench on the ruling of the FFIC arguing that the Petition was submitted to the FFIC on 

the basis of Article 14(3) of Proclamation No 1237/21 and Article 18 of the Civil 

Procedure Code as well as Articles 23, 93, and 25 of Proclamation 1237/21. The 

Appellant argued that the FFIC based its erroneous ruling on provisions of  Proclamation 

1237/21 that govern injunctions to be given by an arbitral Tribunal after it has been duly 

constituted and not by a court. 

 Though the Court of appeal did order the Respondent to appear, the Respondent failed to 

appear and the case proceeded ex-parte.  

 The FHC decided the appeal in favor of the Appellant by stating that the Petition 

submitted by ERA for an interim order of injunction has nothing to do with the material 

jurisdiction of courts pursuant to Proclamation 1234/21. Accordingly, the High Court 

remanded the case back to the FFIC instructing the latter to give its ruling on the Petition 

submitted by ERA for an injunction. 

Computer File No 288797 

    Petitioner …………… China CMC Engineering Limited 

    Respondent …………. United Construction PLC 

 This case relates to an interim order given by an arbitration tribunal constituted pursuant 

to the Rules of Arbitration of the Addis Ababa Chamber of Commerce and Sectorial 

Associations to adjudicate the case between The Plaintiff, United Construction PLC and 

the Defendant China CMC Engineering Limited. Following the Petition filed by the 
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Plaintiff, the arbitral tribunal entered a ruling for an interim order and the Defendant 

objected to the order arguing that the interim order was given in its absence and that it 

was not given an opportunity to reflect on the petition. Despite the objection of the 

Defendant, the Arbitral Tribunal went ahead and placed an interim order.  

 The Defendant in the case before the Arbitral Tribunal (Petitioner in front of this Court) 

filed a petition in front of the Federal High Court to have the interim order revoked. The 

High Court served the Plaintiff before the Arbitral Tribunal (Respondent in front of this 

Court) with summons to appear and defend. The respondent appeared in front of the High 

Court and defended its case submitting the evidence it has.  

 The Court was seized with the issue it framed i.e. as to whether the Court has jurisdiction 

to revoke the interim order placed by the Arbitral tribunal.  

 The High Court gave due considerations to the relevant provisions of the Arbitration and 

Conciliation Working Procedure Proclamation No. 1237/21. The Court in particular 

carefully and cautiously dealt with Articles 5, 20 and 23 of the Proclamation and finally 

dismissed the petition submitted by the Petitioner reasoning that the power to amend, 

modify or dismiss interim orders placed by arbitral tribunals rests with the tribunals 

themselves and hence, this court does not have jurisdiction to grant the petition.      

 

File No. 293311 

 

   Appellant …………. Ethiopian Roads Administration 

    

  Respondent ………… China National Chemical Communication   

Construction Group (Ltd.) 

 This was a case originally submitted to the FFIC. The lower Court, however 

denied the Petition filed by the Appellant alleging that it doesn‟t have jurisdiction.  

 The Appellant in its memo of appeal strongly and emphatically argued that the 

stand of the lower Court was erroneous and that the Court ought to have regarded 

the petition for injunction as a case whose value cannot be expressed in monetary 

terms.  

 The High Court reasoned out that Federal Courts Proclamation No 1234/21 

pursuant to the provisions of Article 11(2) among the provisions of Article 5(1) 

(a) - (e)  none provides that The Federal  High shall have the jurisdiction to 

entertain petitions for injunctions. The High Court further stated that all other 

matters falling outside of the list stated in article 11 are given to the FFIC and this 

can be discerned from Article 14. This, the Court further reasoned, is also 

corroborated by the provisions of Article 18 of the Civil Procedure Code as the 

current FFIC is equated with the former Awraja Court.   

 The High Court also observed that the Petitioner, in front of the FFIC, did not ask 

for a relief relating to the amount the case involved. The High Court said, the 

Petitioner only requested for an injunction.  
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 The High Court, finally decided to overturn the majority ruling of the FFIC and 

said that the FFIC does have jurisdictional power to entertain petitions for 

injunctions. 

The case was, accordingly, remanded back to FFIC for it to give its ruling on the petition 

filed by the present Appellant.  

Unfortunately, the writer didn‟t come across cases/petitions that have been taken to the Federal 

Supreme Court Cassation Bench. It is hoped that the Cassation Bench will put the issue of which 

court has jurisdiction to place interim orders to rest.  

 4.3.3 Reflections on the Cases/Petitions Ruled on by the FFIC Commercial and Investment 

Division Benches   

In cases/petitions submitted for interim orders, especially injunctions, time is of the essence. 

Unless appropriate and timely measures are taken, monies and properties might be tampered with 

to the disadvantage of a petitioner. This being the general truth, the stand being taken by some 

benches of the FFIC is disturbing for they have been declining jurisdiction on the basis of the 

value of the case for which interim order is being sought.  As the badly needed interim measure 

cannot be taken merely because of the stand being taken by some Benches of the Federal First 

Instance Court, the interest of the parties seeking justice via arbitral adjudication have been 

adversely affected as constitution of arbitral panels is also proving to be not only time-taking but 

also because constitution of arbitral panels in very many instances in Ethiopia cannot materialize 

without the order of a Court.  

The stand being taken by some Benches in the Commercial and Investment Division of the 

Federal First Instance Court serves as an encouragement to many recalcitrant parties to 

arbitration agreements who refuse to appoint their arbitrators until they are forced to do so 

through the coercive power of a court. Moreover, recalcitrant parties benefit at least through 

buying time both in relation to having a tribunal constituted and in delayed placement of interim 

measures especially injunction orders.        

The parties to arbitration agreements would definitely need the assistance of courts pending the 

constitution of arbitral tribunals. If the various benches in the Commercial and Investment 

Division of the FFIC continue to decline entertaining petitions for interim orders; the petitioners 
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would be subjected to irreparable damages for constituting arbitral tribunals might, as stated 

earlier, be time-taking.  

Pending the binding ruling that would be handed down by the Federal Supreme Court Cassation 

Bench, it is important that the FFIC sees to it that uniform stands are taken by all its benches on 

essentially the same subject matters. From the cases, summarized above, it is clear that there is 

no uniformity among the various benches in the FFIC‟s Commercial and Investment Division on 

matters pertaining to petitions for interim orders.       
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CHAPTER FIVE 

CONCLUSION AND RECOMMENDATIONS 

5.1. Conclusion 

The term ADR refers to procedures of settling disputes by means other than litigation. It 

encompasses a variety of ways to resolve disputes without conventional court trial, including: 

negotiation, mediation, arbitration and other hybrid forms which share common departure from 

the formal court room procedure. They are all included to save legal and managerial time and 

money and possibly to lead to a more satisfactory process. There are different types of ADR.  

Under the Civil Procedure Code, issuances of temporary injunction is Ethiopia is more of 

discretion of the court. As stated under Article 154 of the Civil Procedure Code, “…the court 

may by order grant such injunction…as it thinks it.”   For the court to order temporary injunction 

order, there should irreparable damage, no temporary injunction is issued unless it‟s clear that the 

petitioner is going to suffer irreparable injury before trail is held. The injury threatened must be a 

kind which cannot be redressed by an award of damages. In other words, if the damage is not 

reparable by compensation for damage, it‟s irreparable. As any other suit, one who prays for 

injunctive relief should have a vested interest in the subject matter of the suit. Unless a party has 

a sufficient interest in the relief sought, no temporary injunction is granted. In the process of 

temporary injunction notice is also required since the affected person has a constitutional right of 

due process of law.  

However, exceptions have accommodated in certain circumstances. For instance, in a much 

expedited instances injunctive relief can be issued exparte with no notice and without the 

opportunity to be heard. The usual rule of evidence is not followed in case of temporary 

injunction. A party can being a motion for temporary injunction based on the affidavit as an 

evidence. The affidavit must be either affirmed as true to knowledge or from information 

received provided the source of information is disclosed, or as to what that applicant believes to 

be true. The applicant must state his case fully and must disclose all material facts. The court 

weights the credibility of the affidavit submitted in support of the claim. Thus, the affidavit must 

be specific, detail and clear, otherwise the court may refuse to accept it as an evidence.  
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Ethiopia recently enacted a new arbitration proclamation. One of the advancement of the 

proclamation with respect to arbitration is scope.  Unlike the Civil Code and the Civil Procedure 

Code of Ethiopia, which were mainly designed for domestic arbitration, the proclamation is 

promulgated to regulate both domestic and international arbitration. Except for the recognition 

and enforcement of foreign arbitral awards, the pertinent provisions of the Codes on arbitration 

do not distinguish between domestic and international arbitration. However, the proclamation is 

contemplated to regulate not only domestic arbitration but also international arbitrations. Though 

Ethiopia is recently a party to the 1958 New York Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards, cognizant of the growing importance of international 

arbitration as a means of settling international commercial disputes, the proclamation sets out 

indications from which an international arbitration issue may arise. According to Article 4(1) of 

the proclamation an arbitration is international “where the principal business place of the 

contracting parties are in two different countries at the time of conclusion of the agreement” or 

where the substantial part of the obligation of the commercial or contractual relationship is to be 

performed or the subject matter of the dispute arise in other state than Ethiopia. Arbitration can 

also be an international where the parties expressly agreed that the subject matter of the 

arbitration agreement relates to more than one country. Generally, international arbitration 

entails arbitration between parties which have place of business in different countries, parties to 

an international transaction, or parties to an arbitration agreement according to which a foreign 

place of arbitration is designated. 

Thus, interim order may be coming from either domestic or foreign arbitration tribunals. The 

Ethiopian court may refuse the recognition and enforcement of foreign interim order where 

absence of a valid arbitration agreement, where the decision of the tribunal with respect to 

security has not been complied with, where the decision rendered with respect to security has not 

been complied with, where the decision rendered with respect to interim measure has been 

modified, temporarily suspended or reversed, where the court has no jurisdiction and where the 

recognition or enforcement of the interim measure conflict public morality or government policy.  

It is not clear that where the court in Ethiopia can refuse recognition and enforcement of foreign 

interim order in case where the underline contract is non-arbitrable under Ethiopia law.  
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The role of the court in the arbitration proceeding in general and interim order in particular is 

positive involvement. The Ethiopian new arbitration proclamation adopts rather complementary 

principle whereby the contracting parties can still apply for the court and arbitration tribunal. The 

fact that the court assume jurisdiction don‟t necessary means there is intervention in the 

arbitration proceeding. The proclamation is not clear if both the court and the tribunal entertain 

the case and comes up with rather contradictory decision.  

5.2 Recommendations 

The writer would like to put forward the following by way of recommendations: 

1) Among the different benches of the Commercial and Investment Division of the Federal 

first Instance Court, there is division on the issue of assuming or declining jurisdiction to 

entertain petitions for interim measures pending the constitution of arbitral tribunals. In 

situations where the courts decline jurisdiction, the interest of concerned parties to 

arbitration agreements would be adversely affected as no interim measure would be 

placed until after the desired arbitral tribunal is constituted. It is recommended that the 

Federal First Instance Court should do something to ensure uniform understanding and 

application of the relevant provisions of Proclamation 1237/21 among the various 

benches of its Commercial and Investment Division pending the reaching of petitions for 

correction as basic error of law by the Cassation Bench of the Federal Supreme Court.    

2) Proclamation No 1237/21 is silent as to which court shall have jurisdiction when 

contracting parties in arbitrations wish to file petitions for interim orders The 

Proclamation raises the point of jurisdiction in Article 25(3) only in relation to 

enforcement of orders for interim measures. It is, therefore, recommended that 

Proclamation 1237/21 be amended to resolve the issue of which Federal Court shall have 

initial jurisdiction when parties file petitions to have orders for interim measures placed 

pending the constitution of arbitral tribunals.   
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