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Abstract

Evolution of arbitration as a method of dispute mechanism can be tracked back to the early days
of business, when traders looked to a third party to solve disputes that arise amongst them.
Historically, the power to grant interim measures in international arbitration was solely
reserved to national courts. As to today, many countries have permitted the permission of interim
measure to be given by arbitration tribunal as a concurrent jurisdiction of the national court.
Contemporary arbitration in most legal system if not all is accompanied by procedural
safeguards and opportunities to protect the interest of the litigant parties. One of the inevitable
consequences of such procedural safeguard is enabling one of the parties to delay the
proceeding in the resolution of the disputes which in turn negatively affect the right of one of the
parties and sometime seriously affect the right of the other party. Classic examples for such type
of serious damage includes loss of market value of property and destruction of an ongoing
business. The availability of interim measures will largely depends on international conventions,
national legislations and institutional rules in case of institutional arbitration. The new
Arbitration Proclamation in this regards permits issuance of interim order by arbitration
tribunal to ensure the preservation of the property and by doing so enables the effectiveness of
the arbitral process. Ethiopia recently ratified the New York Convention on Recognition and
Enforcement of Foreign Arbitral Awards and the effect of which can be interpreted as a tool
precluding a contracting parties from adopting measure that preventing the measure of the
tribunal to order interim measure. This paper will examine the need the existing legal framework
on interim measure and its intricacy.
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CHAPTER ONE
INTRODUCTION

1.1. Background of the Study

Though the essential functions of a legal system is to deal with controversies and disputes. Legal
literature contributes very little to the broader debate relating to the meaning, origin, nature,

content and transformation of a dispute.*

The technical demands of the system of procedure as well as the requirements of substantive law
restrict the legal concept of a dispute to the ambit of rights and remedies.? A dispute is therefore
formulated as a legal abstraction that in many respects is at odds with the reality of a dispute
within a particular social or cultural context consequently, the legal notion of a dispute tends to
be based on a dichotomy between a legal and a non-legal dispute.® The mainstreaming dispute

settlement mechanism is through litigation in courts of law.

Most authorities agree on the advantages of out of court dispute resolution, commonly known as
Alternative Dispute Resolutions (ADRs) than court-litigated cases. According to a renowned

author in the area*

Out of court settlement offers some clear advantages over adversary proceedings, it’s
cheaper, faster and potentially more hospitable to bring unique solutions that take more
fully into account non-material interests of the disputants. It can educate the parties about

each other’s need and those of their respective community.

The writer put in a very short and precise manner almost touching upon the basic merit of out of
court dispute settlements. Disputants, when resolving their disputes, under such mechanisms, try
to find solutions through which the interest of both sides will be accommodated and that of the

community will be preserved. Disputants are mostly concerned with non-material interests,

! Johan Andew Fairs, Analysis of the theory and principles of alternative dispute resolution, PhD dissertation,
university of South Africa, June, 1995 at 28

?Ibid

* Ibid

* Stephen B. Goldberg, Frank E.A and others, Dispute Resolution Negotiation, meditation, and other processes,
Boston, Tronto, London 1992 at 23



because what is primarily important in ADR is, among others, preservation of confidential
information.® So, decisions rendered in the process of out of court settlement will be much more
preferable to the disputants than those reached at formal court litigations. Both parties try to
create an environment within which they work cooperatively and smoothly for their destination
endeavor to reach agreements.® Such agreements will not serve as a precedent to bind on other
similar cases, since what the disputants in a particular case considered relevant to their case is

limited to that case only.

Human relation can best be preserved when there is face-to-face contact and discussion so as to
put sanction on the deviant behavior of the minority than deciding cases at courts. ADR
settlement can be applied to most cases and in almost all human relations.” But it is best suitable
and profitable in areas where future relation is expected to continue among the disputants
especially in the areas of family and business disputes.® The wide application of out of court
dispute resolution is expected to bring convenient solutions, to long term relation of the parties
and relief for third parties who have no contribution for the conflict or who were not the cause of

the controversy.

Michael Burkun states the merits of out of court settlement in a more elegant way that | ever

could find in the following manner®

A bargaining struck imperfect though it is perceived to be is far more advantageous than
the uncertain result of a go - it - alone policy at court. If maximizing gains is the name of
the game, a bargain, for all its shortcomings, is the best solution. Bargaining is rational in
that it brings means and ends into the most protective juxtaposition.

However, professional arbitrators appeared only in the early twentieth century and more
extensively during the 1940s for the purpose of collective bargaining, and thus courts

encouraged the out of court dispute settlement since 1930s. Out of court dispute settlement both

® Jean R. Sternlight, Is Binding Arbitration a Form of ADR? An Argument that the Term “ADR” Has Begun to
Outlive Its Useless, Journal of Dispute Resolution, Vol. 2000 No.1 (2000) at 99
® Jack B. Weinstein, Some Benefits and Risks of Privatization of Justice Throughout ADR, The Ohio State Journal
gm Dispute Resolution, Volume 11 No. 2 (1996) at 245

Ibid
® Muhammed Aziz and T. Chandrasekar, Improving the ADR: Narrow Band, Broad Benefits, Digestive Diseases
and Sciences (2020)
® Michael Barkun, Law Without Sanctions, Order in Primitive Societies and the World Community, New Haven and
London, 1968 at 39



in government and private sectors was being institutionalized and used in the following human

relations in most countries.

Commercial activities, construction industry, dispute between consumers and manufacturers,
family dispute, medical malpractice claims, securities disputes, attorney fee disputes, dispute

between non-institutionalized employees and employers and so on.

In the contemporary world, arbitration is becoming one of the most frequently used dispute
settlement mechanism. There is no universally agreed definition for the term Arbitration.

According to one author, arbitration is defined as:*

a contractual proceeding, whereby the parties to any controversy or dispute, in order to
obtain an inexpensive and speedy final disposition of the matter involved, select judges of
their own choice and by consent submit their controversy to such judges for

determination, in place of the tribunals provided by the ordinary process of law.

When we narrow down our focus on Ethiopia, ADRs especially arbitration, is becoming the most
dominant form of dispute resolution amongst business persons and entities. There are two
categories of arbitrations: voluntary and compulsory arbitration. A close look at Article 2 of the
New Arbitration and Conciliation Working Procedure Proclamation'* reveals that the arbitration
agreement is the result of the consent of the contracting parties. The parties’ consent provides the
underpinning for the power of the arbitrators to decide the dispute. The parties’ consent also
limits arbitrators’ power because arbitrators can decide only issues within the scope of the
parties’ agreement. Arbitrators are also expected to apply rules, procedures, and laws chosen by
the parties. Normally, the parties express their consent to submit any future dispute to arbitration
in a written agreement that is a clause in the commercial contract between them. If they do not
have an arbitration clause in their contract, however, they can still enter into an agreement after a
dispute has arisen. This is known as a submission agreement. However, there are instances
whereby the law requires mandatory arbitration. In the latter cases arbitration becomes

obligatory and is not dependent upon the consent of the parties.

1% Wesley A. Sturgel, Arbitration- What is it?, New York University Law Review, Vol. 35 (1960) at 1032
1 Arbitration and Conciliation, Working Procedure Proclamation, Proclamation No. 1237/2021, Negarit Gazeta 27"
Year No 21.



Voluntary arbitration purely depends on the consent of the parties. This type of arbitration has
been practiced in societies for long, even before formal law came into existence. It refers to the
submission of a dispute by voluntary agreement of the disputing parties to one or more impartial
arbitrators for a final and binding decision. Arbitration results from a contractual agreement in
which the parties agree in advance of a dispute or after it has arisen, that an arbitration process
will substitute the formal judicial proceedings. The new Arbitration, Conciliation and Working

Procedure Proclamation deals with this issue of voluntary arbitration.*?

The other form of arbitration is compulsory arbitration. The traditional mode of arbitration, a
voluntary process, nowadays, with the increased need for ADR mechanisms is changing its
scope to include arbitral processes of a compulsory nature. Compulsory arbitration is growing
throughout the world in specific areas of dispute. Compulsory arbitration exists due to the fact
that specific categories of cases are referred to arbitration by the operation of the law. Family
disputes in Ethiopia were subjected to mandatory arbitration before the coming into effect of the
Federal family law that did away with arbitration in family matters and provided that divorce
cases have to be obligatorily submitted to courts.™

In obligatory arbitrations, the parties are forced into an arbitration process outside the jurisdiction
of courts. Thus, there is no contract or agreement to refer to, and it is an imposition by law.'* A
mandatory form of arbitration is introduced to increase efficiencies of courts and thereby reduce
congestion in courts. It is also to safeguard and preserve customary values and to maintain social
relationships. However, some scholars are of the opinion that compulsory arbitration is not
arbitration at all, because once its main element of voluntary action is removed, the shell that

remains hardly has qualities to be called arbitration.*

To put it in other words, arbitration is a process whereby controversies of economic nature are
heard and decided beginning with and depending upon the agreement of the parties to submit
their claims to one or more persons chosen by them.'® Another major point referred to by legal

12 This is also well reflected in the Proclamation

3 Article 118 of the Revised Family Code of Ethiopia

 David S. Schwartz, Mandatory Arbitration and Fairness, Notre Dame Law Review, Volume 84 (2008-2009) at
1250

1> For instance, see Alexander J.S. Colvin, The Metastasization of Mandatory Arbitration, Chicago Kent College of
Law, Volume 94 No.2 (2019)

1 Emmanuel Gaillard, Abuse of Process in International Arbitration, ICSID Review (2017) at 15
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scholars is that arbitration deal with the same kinds of controversies that are dealt with by the

courts. This arises from the consensus that arbitration is a substitute for litigation in the courts

and should be limited to justiciable controversies.*’

Due to the numerous distinguishing features arbitration has from other dispute resolution

methods, it is necessary to know whether an agreement concerning the resolution of a dispute is

an arbitration agreement or otherwise and whether a certain proceeding underway is or is not an

arbitral process.

Some distinguishing features of arbitration according to Mustill and Boyd are:

i)

vi)

Courts can not intervene on the pretext of the arbitral tribunal committing an error of fact or

a misunderstanding of evidence.

Except in some kinds of arbitration the predominant understanding is that courts can

intervene where the tribunal held a mistaken view of principles of law, in the proceedings.

An error of law entails remedy through an appeal only when based on what is stated in the

award.

The effect of misconduct is only to make the award voidable until and unless it is set aside

as a result.

It is only when agreement cannot be reached, an arbitrator dies, is incapable, refuses to act,

or creates unreasonable delay that the court may assume the power to appoint arbitrators

The court can intervene to protect the arbitral process by exercising the powers it uses
against acts amounting to contempt of court. It may exercise these powers, be it over parties

who have consented to the arbitral process or third parties who hampered the process.

vii) An award in arbitration may get enforcement as a judgment of a court, through leave of the

court.’8

Minimum legal requirements in arbitration assure, unless waived by parties:

" Ibid
18 See Michael Mustill and Setward Boyd, The Law and Practice of Commercial Arbitration in England (1991) at 4
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a. Rights of hearing including entitlement to notice, opportunity to present evidence and

Ccross examine opposing evidence, and

b. Rights to an award which the arbitrators deem fair and just and for such award to have

legal finality, conclusiveness and enforceability

In this research an attempt is made to examine the role of arbitration tribunal or/ and arbitrators

to give interim order in Ethiopia.
1.2. Statement of the Problem

Interim order is defined by different authors on the field in different manners. Generally, it’s the
power of an arbitration tribunal to take temporary and provisional measures. Often, it’s an order
used to maintain the status quo of the litigant parties and their related material status to the

case.™

The law of interim order has a peculiar nature as distinguished from other areas of law. This
peculiarity emanates from the equitable nature of interim order.?’ To put it in other words, the
granting or refusal of it depends on the particular circumstances of the case where it is believed
that justice could be served, interim order will be issued. Determining whether the case deserves
equity or not is the task of arbitrators.”* Therefore, the biggest ingredient in the decision to issue
an interim order is the individual judge’s discretion and sense of justice. Yet, such individual

discretion is subject to a consideration of some general guideline.

The arbitration tribunal may play roles in arbitral proceedings in various ways. Interim measures
of protection are one of these roles. Since an arbitral tribunal has no power against third parties,
it needs to use the power of the court where its order is to affect third parties. The new
Avrbitration and Conciliation Working Procedure Proclamation empowers arbitral tribunals to
give interim orders. This research will examine this power of arbitral tribunals to give interim
orders and check the sufficiency of such powers to achieve the purpose for which the power is

given.

19 Jack J. Slaughter, A Review of the Interim Order Powers and Consultation Processes of the Ontario Labor
2Roelations Board, Advocates Quarterly, Volume 37 No. 87 at 96

Ibid
21 Ajar Rab, Arbitration and Conciliation Amendment Act, 2015-Enforceable Interim Orders, Where is the Belief?
National Law University, Volume 4 (2017)



1.3. Purpose of the Study

The purpose of the study is mainly to examine the existing legal framework set up to regulate the
role of arbitration tribunals to give interim orders. The purpose of the research is to examine the
law and the practice that has ensued under the law and to come up with recommendations on the

powers of arbitral tribunals in placing interim orders and to have them enforced.

1.4. Objective of the Study

The research will attempt to investigate the essence of the power of an arbitration tribunal to give
interim order in a dispute that came before it. The study will also explore the existing debates
surrounding the role and significance of interim order in ADR. This study will as well try to
critically analyze the problems of the existing dispute settlement mechanisms under Ethiopia
law. The researcher will also attempt to examine the implication of interim measures as
envisaged under the new Arbitration Proclamation. He will try to produce some
recommendations which could help policy makers and strategy planners of the country for the
proper and prompt enforcement to attain accelerated, equitable, economic, and sustainable

dispute settlement via arbitration.

1.4.1. General Objective
The general objectives of the study are therefore to:

1. Investigate the meaning of interim measures in the context of arbitration;

2. Examine the nature and feature of interim orders;

3. Examine the existing law on arbitration with regard to interim measures; and

4. Assess the scope, sufficiency and enforceability of interim measures taken by arbitration

tribunals under the existing legal framework in Ethiopia.

1.4.2. Specific Objective
Particularly, the study tries to:

1. Analysis the meaning of ADR
2. Analysis the nature and essence of interim measure

3. Critically analyze the role of tribunal in giving interim order

7



4. ldentify the existing legal and practical gaps with regards to interim power of the arbitration

tribunal.

1.5. Significance of the Study

Among other things, the research will have the following major significance. First and foremost,
the study will critically examine the existing legal and institutional framework for operation and
functionality of the power of the arbitrators to give interim orders. Thus, the end result would be
a good input for policy makers which could serve as a good guideline as to how to amend the
law to make it effective and functional. The other significance of the research is that despite the
fact that ADR is a fairly well researched area, there has been little or no research output which
examines the role of arbitrators in giving interim orders and this work, it is believed, would
contribute to enrich legal literature on the subject. Moreover, this research will serve as stepping

stone for further study in the field of interim measures to be placed by arbitrators.
1.6. Research Methodology

This research makes use of the doctrinal and non-doctrinal method of research. The research
employs both primary and secondary sources extensively. The research also extensively consults
the literature on the power of arbitrators to give interim orders. To exhibit the contemporary
concerns, experiences of some countries are mentioned. Although literature on the power of
arbitration tribunals is next to none, highest effort is made to consult all available materials.
Primary sources more particularly Arbitration and Conciliation Working Procedure
Proclamation, Federal Court Proclamation and New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, which has been ratified by Ethiopia and other relevant
laws are examined in detail and critical manner. Where available, court decisions and rulings,
published or unpublished would be analyzed to examine the practical application of interim

orders in arbitration.
1.7. Research Questions

Despite the fact that the conventional way of settling dispute is via litigation in courts, the role
and significance of ADR in handing and resolving dispute can’t be underestimated. Within this
broader framework, the research tries to address the following questions:



a. Does the existing legal framework provide enough space for interim order to be given by

arbitrators?

b. What are the gaps in the existing legal framework and its application with regard to interim

orders?

c. What should be done to put in place an effective power of arbitrators to give interim orders in
Ethiopia?

1.8. Scope of the study

Interim order is one of the main issues in any arbitration and countries have different experiences
and theories in connection to the power of the court to issue interim order. However, due to
different constraints including time and resource, the scope of this research is limited to
experience of some selected countries. Geographically, Interim order can be issued before at the
Federal and Regional courts. Again for reasons in connection to time, the research is limited to
cases that were entertained by the Federal courts and unable to access the prevailing practice
under regional courts. It should be noted that the research doesn’ t include Addis Ababa city
administration court and Federal court located in Dire Dawa. The justification to selected Addis
Ababa is for accessibility of data collections especially from court, specialized commercial
bench, which is relevant to the matter.

1.9. Limitation of the Study

Lack of adequate literature on outside of courts dispute settlement in Ethiopia and its impact is
the major barrier that significantly affected this research. It will not be over-overstating to say
that there is lack of literature on the role and application of arbitral tribunals to give interim order
in Ethiopia. Lack of enough time and lack of willingness of legal professionals to be interviewed
is another barrier. Access to unpublished court decisions may also be mentioned as another

difficulty that contributed to the limitation of the study.
1.10. Organization of the Study

The thesis is organized into five chapters. The first chapter provides a background to the
research, states the problem, frames the research questions, and puts in context the thesis within

9



the existing literature. Chapter two of the paper will examine conceptual framework of ADR
mechanisms and the nature, purpose and historical background of interim measure orders.
Chapter three discusses the experiences of some countries on the right of arbitrators to place
interim orders in arbitral proceedings and interim orders in some international institutions of
arbitration. The fourth chapter will examine interim measures under the new arbitration and
conciliation working procedure Proclamation No. 1237/21. The final chapter deals with the brief
summary, examination and reflections on cases entertained by courts after the promulgation of

Proclamation No 1237/21 and ends with conclusions and recommendations.

10



CHAPTER TWO

THE CONCEPTUAL FRAMEWORK AND THE NEED FOR
ALTERNATIVE DISPUTE RESOLUTION (ADR) MECHANISMS

2.1 Definition of the Concept of “Alternative Dispute Resolution” Mechanisms

In every society, disputes arise in day to day relationships among peoples of its communities.
When disputes arise, in order to settle such disputes, one of the parties may initiate litigation
process through filing a legal suit. Parties may also decide to resort to means other than court
adjudication. Such methods of settling disputes are referred to as “alternative dispute resolution”

(ADR) mechanisms.?

The term ADR refers to procedures of settling disputes by means other than litigation. It
encompasses a variety of ways to resolve disputes without conventional court trials, including:
negotiation, mediation, arbitration and other hybrid forms. They are all used to save legal and
managerial time and money and possibly to lead to more satisfactory results.?®

Some argue that the word “alternative” mean alternative to the court litigation of state machinery
and this presupposes that the primary and fundamental dispute resolution system is that provided
by the state, while ADR is secondary and supplemental.?* Nevertheless, having regard to the fact
that historically the state itself is a relatively recent development, it may be argued that the oldest
methods are alternative dispute resolution methods (ADR) and not state courts.

Black Law Dictionary define the term as alternative as:

One or the other of two things; giving an option or choice; allowing a choice between two

or things or acts to be done.

Hence, it seems that ADR has a purpose of giving choice to the parties to resolve a dispute

arising between them. However, to have a clear understanding as to which dispute resolution

2 Harry T. Edwards, Alternative Dispute Resolution: Panacea or Anathema, Harvard Law Review, Volume 9
(1985/1986)

%% Sai-On Cheung, Henry C.H. Suen and Tsun-IL Lam, Fundamentals of Alternative Dispute Resolution Processes
in Construction, (2002)

2 World Bank Group, Alternative Dispute Resolution Center Manual: A Guide for Practitioners on Establishing and
Managing ADR Centers (2011)
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mechanism preceded the other, it would be important to consider the development and
background of ADR.

2.2. Background of the ADR Movement

The broad-based advocacy for increased use of mediation, arbitration and related processes is
often called the ADR movement.®® ADR has developed as a formal technique and means of
resolving dispute in accordance with procedures aimed at avoiding the inherent costs and delays
of the adversarial process. It has emanated from a negative source experience of the litigation

process.?®

Even before there was an ADR movement, methods other than litigation were used for resolving
disputes, and were as old as humanity itself. The academic ADR movement is a re-discovery of
what was used before for resolving disputes. Disputes were resolved by traditional and
indigenous mechanisms such as by bosses, tribe-leaders, village priests and family friends across
the world.?” Even though the movement has discovered nothing fundamental and new, it has
contributed for the development of techniques in important details differing from those
commonly used in the past. It has created a great deal of academic interest in the academically

neglected subject of non-state dispute resolution techniques.?®

It is the USA that is always raised to have led the way in developing alternative ways of keeping
parties away from court litigation as the country most acutely experienced costs and delays.
Besides the legal system has lagged behind as business life picked up sharply through the 1960°s
to the 1980s driven by the new technology, increasing domestic and global competition.?® To this
effect, many observers in the legal and academic communities began to have serious concern
about the negative effect of increased litigation and ADR assumed the attributes of a law reform

movement in early 1970°s.*°

% Stephen B. Goldberg and Frank E.A Sander, Dispute Resolution: Negotiation, Mediation and Other Process,
Wolters Kluwer Publisher 6™ edition

% Ipid

%" Talha Kose, Islamic Mediation in Turkey: Third Party Roles of Aims in the resolution of communal Conflicts,
Thesis, Unpublished (2002)

%8 Carrier Menkel-Meadow, Introduction: What Will We Do When Adjudication Ends? A Brief Intellectual History
or War, UCLA Law Review, Volume 44 (1996-1997) at 1625

2 Michael McManus and Brianna Silverstein, Brief History of Alternative Dispute Resolution in the United States,
CADMUS, Volume 1 No. 3 (2011)
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One well-known effort in the search for alternative methods occurred in 1976 when the former
chief Justice Warren Burger convened the Roscoe E. Pound conference on the causes of popular
dissatisfaction with the Administration of Justice in Saint Paul, Minnesota.** At the conference,
leading jurists and lawyers expressed concern about increased expense and delay for parties in a
crowded justice system. Professor Frank Sander proposed the idea of a multi-door courthouse
based on the premise that the justice system should make a wide range of dispute resolution
process available to disputants where by individual disputes would be matched to appropriate
process such as mediation, arbitration or fact finding. In part, ADR stemmed from its reliance on

the phrase “access to justice” to posit a structure with several doors of entry.*?

Within a short period of time, his call has been heard and the American Bar Association adopted
his idea through establishing “multi-door court houses” in certain regional states. This marked
the beginning of ADR Movement as alternative means of litigation in the U.S.A.*® However,
ADR has not developed without critics. The commentary critical of the ADR movement
developed in 1980’s by certain personalities such as Professor Owes Fiss alleging that the justice

system would suffer as a result of public support settlement facilities.*

Generally speaking, every dispute resolution mechanism is required to deliver quality justice.
Quality justice is an outcome of speedy, efficient and fair decision. Adjudication, however, has
failed to dispense quality justice as the volume of dispute brought before the court has increased
and the proceedings became more lengthy and costly.* High legal costs and long delays put a
damper on the exercises of an individual right to go to court. In other words, this made access to
justice more difficult. Thus, ADR was developed to enable access to justice when adjudication
failed through avoiding delays, costs, rigidity and inflexibility of the formal justice system.* It

focuses on analyzing on what is appropriate to the parties in a particular case in order to achieve

%! Roscoe Pound: The Causes of Popular Dissatisfaction with the Administration of Justice, presented at the annual
convention of the America Bar Association. The full version of this piece is available at
https://law.unl.edu/RoscoePound.pdf

%2 Ibid

¥ Michael McManus and Silverstein, Brief History of Alternative Dispute Resolution in the United State, Volume 1
Issue 3 (2011)

¥ Harry T. Edwards, Alternative Dispute Resolution: Panacea or Anathema, Harvard Law Review, Volume 9
(1985/1986)

¥ Wayne Mclntosh, 150 Years of Litigation and Dispute Settlement: A Court Tale, Law and Society, Volume 15
No. 3 (1980/1981)

% paula Baron, Lillian Corbin and Judy Gutman, Throwing Babies out with the Bathwater? Adversarialism, ADR
and the Way Forward, Monash University Law Review , Volume 40 No. 2
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a similar or better result than litigation. ADR as a process is in a continuous change.*” The Forms
in which parties resolve their business and personal difference developed and varied as the time

passed by. The term ADR incorporated a variety of dispute resolution methods.

2.3. Major Types of ADR
2.3.1 Negotiation

Negotiation is a voluntary and non-binding dispute resolution process in which two or more
participants and/ or their lawyers engage in a direct discussion with each other and attempt to
reach a joint decision of common concern in situations where they are in disagreement.®® In this
process, unlike mediation and arbitration, there is no third party involvement.** Compared to the
process in which third parties are involved, negotiation has the advantage of allowing the parties
themselves to have full control over the process and the outcome. It had been always said that

negotiation is the most flexible, informal and used more than any other method.*°
2.3.2 Mediation/ Conciliation

Mediation is a confidential and non-binding dispute resolution process. It is, essentially, a
process of negotiation but structured and influenced by the intervention of a neutral third party,
the mediator, who tries to bring the parties to a mutually agreeable resolution through creating an
atmosphere, which allows the parties to communicate.** For this purpose, the mediator may
make recommendations or suggestions but not a binding final decision. Resolution can only be
based on the informed consent of both parties and the parties are at liberty either to accept or

reject the suggested solution. This makes mediation different from arbitration and adjudication.*?

The purpose of mediation is to enable the parties to arrive at a mutually acceptable resolution of

the dispute in a cooperative and informal manner. From this it can be derived that mediation is a

¥ Ric

% Andra Kupfer Schneider, Shattering Negotiation Myths: Empirical Evidence on the Effectives of Negotiation
Style, Harvard Negotiation Law Review, VVolume 7 (2002)

% Melvin Aron Eisenberg, Private Ordering Through Negotiation: Dispute- Settlement and Rulemaking, Volume 89
No.4 (1976) at 645

“* Ibid

1 Anastasiya S. Arkhipkinaa, Arkhipkina and Marianna 1. Dyachuk, New in the Legislation on Conciliation
Procedures in Russia: Judicial Conciliation and Mediation, Journal of Siberian Federal University, Humanities and
Social Sciences, Volume 13 No. 2 (2020)
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flexible process which can be used to fit the need of a particular case and it can produce creative

solution to complex disputes.®

There is no universal consensus as to the precise definition of the terms, mediation and
conciliation. A distinction is sometimes drawn, in terms of the active intervention of the third
party. Based on this, some suggest that mediation is merely “assisted negotiation.” Others take
the opposite view and refer to mediation as the process where recommendation is made. Still
others reject these attempts of differentiation and use the two words interchangeably.*

2.3.3 Arbitration

Avrbitration is a traditional most formalized and binding method of resolving disputes outside the

court system. One renowned scholar defined the term as follow:*

Arbitration is a mode of settling differences through the investigation and determination,
by one or more unofficial person/s selected for the purpose, of some disputed matter
submitted to them by contending parties for decision and award, in lieu of a judicial

proceeding.

In this process, disputing parties present their case to a neutral third party who is empowered to
render a decision. The arbitrator often will play an active role in questioning the witnesses and
also evaluates the facts and arguments of the parties, before rendering a final decision.*®
However, an arbitrator is not bound to apply the formal rule of evidence. The parties, on the

other hand, have the right to choose who the arbitrators will be.*’

It is also important to note that arbitration can have a non-binding form. In the non-binding form
of arbitration, the judgment offered by the arbitration need not be accepted by the disputing

parties.*®® Stated otherwise, the decision given by the neutral third party is considered as a

* Linda C. Leif, The Use of Conciliation or Mediation for the Resolution of International Commercial Dispute,
Canadian Business Law Journal, Volume 45 (2007)
44 H
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> R. Misra, Arbitration and the Courts, Institution of Judicial Training and Research (1992)
“® Nathalie Bernasconi-Osterwalder Lise Johnson Fiona Marshall, Arbitrator Independence and Impartiality:
Examining the dual role of arbitrator and Counsel, IV Annual Forum for Developing Country Investment
Negotiations, Background Paper (2010)
“" Ibid
“® Steven C. Bennett, Non-Binding Arbitration: An Introduction, Dispute Resolution Journal, Volume 6 No. 2
(2006)
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recommendation and its binding effect depends up on the parties’ willingness to be bound by the
decision. Arbitrations may be expected in the resolution of specific disputes and they are more
flexible in decision making than courts. Therefore, it may be said that arbitration is more flexible

than litigation.*

2.4 Nature, Purpose and Historical Background of Interim Orders

The law of interim order has a peculiar nature distinguishable from other areas of law. This
peculiarity emanates from the equitable nature of interim orders. In other words, the granting or
refusal of it depends on the particular circumstances of the case and the order is placed when it is
believed that justice could be served. Determining whether a case deserves equity or not is the
task of judges.”® Therefore, the heaviest ingredient in the decision to issue an interim order is the
individual judge’s discretion and sense of justice.”* Yet, such individual discretion is subject to a

consideration of some general guidelines.

The nature of interim order is also peculiar in that no jury trial is available.>® This is with regard

to common law countries whose legal system depends on jury system.

In addition, interim order is different from other areas of law in its enforcement mechanism, i.e.,
interim order is enforcement by contempt power. As Thompson and Sebert noted punishment for
contempt is a mechanism by which the court enforces the rights of a party who is entitled to the
benefit of an equitable remedy.>® The same is true for interim order as it is one of the equitable

remedies.

As regards the purpose of interim order, it is related with to do or not to do a certain act. When
the order of interim order is not to do, the purpose will be to preserve and keep things in the
same condition.>® That means any intervening event which may bring irreparable injury to the

petitioner of interim order will be restrained. On the other hand, when the order of interim order

% Shapiro and Others, Comparing three processes underlying judgments of procedural justice: A field study of
Mediation and Arbitration, Journal of Personality and Social Psychology, Volume 65 No. 6 (1993)

%0 Markus Wirth, Interim or Preventive Measures in Support of International Arbitration in Switzerland, ASA Bull,
Volume 18 (2000)

> Malihe Khalehi and Maryam Afshari, Exportation of Interim Order by the Arbitrator with the Approach to the
Civil Procedure Code, Journal of Politics and Law, Volume 9 No. 9 (2016) at 205

52 M.J Beheshti and Mardani, civil procedure (Vol. Il, 2" ed.). (2011) Tehran: Publication of Mizan at 126.

%% Robert and Thompson and John Sebert, Remedies damages, equity restitution, 2" edition (1989) at 223

> European Court of Human Rights, Interim Measures (2022) at 13
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is to do a certain act, the purpose of interim order is to undo an already committed wrong.>
Thus, it has a restorative character.

The historical origin of interim order is related with the emergence of equitable remedies since it
is one of the prominent equitable remedies. Therefore, a brief exposition of the evolution and
development of equity is as much important as interim order. To come to the point the
development of equity is at the same time with that of interim order. Before tracing the origin of
equity, one should know what it is. Equity has been defined differently due to its subjectivity.

However, for our purpose we can take Spry’s definition. He defines it as follows:

Equitable principles have a distinct ethical quality, and further, they are of the nature of
the greatest width and elasticity and are capable of direct application as opposed to

application merely by analogy, in new circumstances as they arise from time to time.

Thus, the rigorous and rigidity of formal rules can be loosened by equity. This in turn contributes

for efficient administration of justice since citizens may have trust on the legal system.

Historically the evolution of equity dates back to the thirteen century England.’” Until that time,
justice was dispensed by the Saxon courts and later by Norman Manorial county, and other local
courts.®® During the 12" Century Henry Il of England created a national system of judges and
courts for administration of all legal matters, and access to the kings’ court was obtained through
the issuance of writs by the king’s secretary chancellor.>® Such types of writs were issued freely
to meet new factual situations whenever it is thought that it responds to justice.® In the
beginning there was no distinction between law and equity in the king's court that is the king's

court used to provide relief for all types of cases.®

Nevertheless, as time went on the king's court became inadequate to meet the needs of

developing society, for instance, when petitioners asked a specific relief which was not in the

% Ibid

% F. Spry, Equitable Remedies, 4™ edition, Law Book Company, Sydney (1990) at 1

*" Sir Frederick Jordan, Chapters on Equity in New South Wales, in Sir Frederick Jordan Select Legal Paper, Legal
Book, Sydney (1983) at 4
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% Howard L. Oleck, Historical Nature of Equity Jurisprudence, Fordham Law Review, Volume 20 Issue 1 (1951) at
34
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king’s court. To alleviate such problems a need arose for having independent organs which have
equitable nature. Thus, in the thirteenth century a court called Chancery Court emerged in
England.®

The important thing which paved the way for the coming of Chancery Court is the inadequacy of
common law. But, what is inadequate? The insight of historians on the inadequacy of common
law is different. Some like cooke, stressed on the substantive or doctrinal shortcomings of
common law like rigidity of formal laws.?® Others have stressed on the procedural shortcomings
of the common law system like slowness and reliance on jury.®* Yet, others stressed on the belief
that some persons need special treatment due to their particular conditions like poorness to

institute a suit in common law.®®

Despite the fact that the stress of historians differ, there is a consensus that Chancery Court

emerged in history when the traditional legal remedies failed to offer the plaintiff adequate relief.

For another, the need for delegation of authority played a role in the evolution of the Chancery
Court. Previously it has been said that access to common law courts was obtained through the
issuance of writs by the Chancellor. But as time went on, petitions addressed to the king asking

for specific relief increased and became time consuming.®®

Particularly in the fourteenth century, the number of petitions increased and the king started to
delegate his power to a certain Council and the Council to the chancellor who is also the member
of the Council.®’ Then, the responsibility of the Chancellor increased and petitions started to be
addressed directly to him. In the meantime his department (Chancellor’s) ceased to be an office
and began to act like a court.®® Finally, by the middle of the fourteenth century the Chancery
became independent court separated from the common law court. From that day onwards the
chancery court served as a separate court which entertains cases based on equitable principles

until it merged with common law court. This court had developed many equitable principles of

%2 Ibid

% Robin Cooke, Fairness , VUWLR, Volume 19 (1989)

* Ibid

% Ibid

% Ibid

87 James F. Baldwin, The king’s council and the Chancer, the American Historical Review, Volume 15 No. 3 (1910)
at 496
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substantive and procedural nature which today exist in many legal systems.*® In other words,
chancery court was the spring board of many equitable remedies which are available in law now.

For instance, interim order is a living witness to this fact.
As regards the evolution of Chancery Court, Miller noted that:"

With its origin in the power residing in the King's grace to give exceptional relief to
petitioners as occasion demanded, the exercise of which gradually passed to the
Chancellor, the Court of Chancery emerges to view as a distinctive judicial tribunal in the

course of the 1400’s.

He also noted through that the activity of this court was to supplement the deficiency of
inadequacy of common law remedy. Originated in England, equity court was not confined to
England. Many countries of common law origin taking the model of England’s Chancery Court
established equity courts with their ordinary courts. For instance, India, Australia and United
States used to have separate courts of equity. In the 19th century England merged its equity court
and common law court into a single system by the judicature act of 1873.”* Similarly, United
States eliminated the distinction between Law and equity jurisdiction in the federal courts by the
Federal Civil Procedure Rule adopted in 1936.”> Nowadays, almost all countries which used to
have separate equity courts have merged their equity court with their ordinary courts. This
merger of law and equity has brought change on the nature of equitable principles. Yet most
equitable principles like interim order kept their uniqueness even being in laws. For instance, no
jury trial is held and the issuance of them is discretionary.” Therefore, equitable remedies like
interim order remain distinct though equitable principles merged with ordinary laws.

As regards the subject matter of the study the Chancery Court of England began to grant interim

order as a remedy for the inadequacy of decisions in the common law courts by the end of 14™
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century.” The Chancery Court borrowed the word injunction, prominent form of interim order,
for instance came from Roman law interdict which was a decree of the Roman praetor directly
commanded what should be done or omitted.” Thus, taking its essence from Roman law, interim
order evolved in England and, spread and developed in many countries. Particularly, it is widely

used in common law countries.

Despite this the concept of interim order and its use is not well known in civil law countries. The
use of interim order as a remedy is very limited and only in some countries like, Germany.’
Historically perhaps the equity of Roman praetor which was called to complement the rules of
civil law may be contrasted with the equity of Anglo- American legal system. However, Roman
equity was administered by the general law, not in separate court or separate proceeding like
England.”’

In general, the use of interim order in civil law countries is very much limited. To conclude this
section interim order, like most equitable remedies, evolved and developed in common law
countries and is widely used in these countries and little used in civil law countries. Nowadays,
however, the use and application of interim order in civil law countries including Ethiopia is very

evident.
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CHAPTER THREE

EXPERIENCES OF SOME COUNTRIES ON THE RIGHT OF
ARBITRATORS TO PLACE INTERIM ORDERS IN ARBITRAL
PROCEEDINGS AND INTERIM ORDERS IN SOME INTERNATIONAL
INSTITUTIONS OF ARBITRATION

3.1. Introduction

A final award may be of no value to the successful party in case where, in the meantime, the
behavior of the other party renders the outcome of the proceedings largely ineffectual-such as
when the recalcitrant party dissipates its assets or places them in a jurisdiction where

enforcement is cumbersome or otherwise impossible.”

It’s true that given the contractual nature of arbitration and the principle of party autonomy,
unless and otherwise there is a major default in the mandatory breach of the contract, parties
agreement on arbitration procedure should be respected.” 1In case where the parties haven’t
agreed on arbitration procedure, the tribunal or the arbitrator, as the case may be, is mandated to

conduct arbitration in accordance with applicable rule of the tribunal or the lex loci arbitri.2

Under various arbitration instruments and leading institutions of arbitration, arbitrators have
broader power in conducting arbitration proceedings. Many jurisdictions in the world have
recognized arbitration as one mechanism of dispute settlement. In various jurisdictions, there are

both procedural and substantive rules that have to be followed in arbitral proceedings.

Arbitration may be initiated either by the operation of the law, which is commonly referred as
compulsory arbitration® or by agreement or contract between the parties to a dispute.®? An

arbitration agreement is a contract in which the parties concerned pledge to use arbitration as a

"®Marianne Roth, Interim Order, Journal of Dispute Resolution (2012) at 425
" Sunday A. Fagbemi, The Doctrine of Party Autonomy in International Commercial Arbitration: Myth or Reality,
AFE Babalola University Journal of Sustainable Development Law and Policy, Volume 6 No.1 (2015) pp. 224-225
8 Alastair Henderson, Lexi Arbitri, Procedural Law and the Seat of Arbitration, Singapore Academy of Law
Journal, Volume 26 (2014) at 889
:z Wesley A. Sturges, Compulsory Arbitration- What is it? Fordham Law Review, Volume 30 (1961) at 2

Ibid at 1
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means of settling existing or future disputes.®® Thus, it could be either arbitration agreement or

arbitral submission.

Avrbitral procedures usually try to do away with any procedure that courts adhere to, wherever a
simpler and suitable procedure may be used. Where the arbitral tribunal is to be composed of a
single arbitrator it is usual to determine preliminary matters concerning procedure through
correspondence but where there will be more arbitrators, a preliminary meeting is considered
proper.2* Obviously prior to the meeting the parties should select and notify the arbitrators of
their appointment. While this may be done through letters, the arbitrators’ acceptance is needed
to perfect the appointment.®® In Ethiopia it is usual for arbitrators to express their acceptance in
writing, but they may also do it at a preliminary meeting where it will be recorded in minutes.
Before accepting, a careful arbitrator would check that his authority is in proper order by

checking the underlying documents.

Once an arbitration tribunal is duly constituted it has the power, among other things, to give
interim orders.®® Interim measures of protection are one of these roles. Since an arbitral tribunal
has no power against third parties, it needs to use the power of the court where its order affects
third parties. Interim measures of protection may be extended to the effect that the subject matter
of dispute which is in the hands of third parties may be preserved or detained. Inspection of
property in disputes may be made upon the order of the court where it has passed into the hands

of third parties.®’

The power of an arbitration tribunal to give interim orders should be established under the
applicable procedural law which could be either the procedure indicated by the parties or the law

applicable at the place of arbitration, if the parties failed to indicate their choice.

In the next section, we will examine the role of arbitral tribunals in giving provisional interim
orders in some jurisdictions and the treatment accorded to interim orders under some institutional

rules of arbitration.

% UNCTAD, Dispute Settlement: international commercial arbitration (2005) at 3
# UNCITRAL, Notes on Organizing Arbitral Proceedings (2012) at 2
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3.2. Experiences of Some Countries on the Right of Arbitrators to Place

Interim Orders in Arbitral Proceedings

3.2.1 In the United Kingdom

The English legal framework on arbitration provides for interim measures to be placed by
arbitrators. Unless otherwise agreed by the contracting parties, the arbitration tribunal has for the
purposes of and in relation to arbitral proceedings the mandate to order interim orders in relation
to those matters listed in the law.2® These matters are, among others, the taking of the evidence of
witnesses, the preservation of evidence, making orders relating to property which is the subject
of the proceedings or as to any matter in relation to which any question arises in the proceeding,
for the purpose of authorizing any person to enter any premises in the possession or control of a
party to the arbitration, the sale of goods as the subject of the proceedings.®® The court will
intervene in providing interim injunction order to the extent that the tribunal is unable or
unwilling to giver ruling on the interim order relief sought by one of the parties. The most
notable feature of interim injunction order of arbitrator under the 1996 United Kingdom
Acrbitration Act is the possibility of opting out for the parties in the arbitration agreement or

clause.*

Previously in the United Kingdom, pending an arbitral decision, the courts have generally
preferred to acknowledge their power to order interim measures. As a common law country, the
courts granted interim injunctions in pending arbitrations based on the Nippon Yusen Kaisha v.
Karageorgis and Mareva Compania Naviera v. International Bulkcarriers.”* However, in
another case, the court held that the English court addressed the availability of interim measures
in arbitration. In this case, the court decided that while staying the litigation in favor of

arbitration, it had powers to attach the assets of a party. This position was in conformity with the

% Article 23 Arbitration Act, 1996 of UK

& Ipid
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Degree of Masters (2003) at 5. The full version of this paper is available at
https://digitalcommons.law.uga.edu/cgi/viewcontent.cgi?article=1000&context=stu_llm ( last access on April 20,
2023)

° Court of Appeal, Civil Division, Mareva Companies Naviera v. International Bulkcarriers SA the Mareva, The
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Avrbitration Act as incorporated under Article Il (3) of the New York Convention on recognition

and enforcement of foreign arbitral award.*

With regard to security cost that should be deposited in case the arbitration tribunal ordered
injunction order, until 1994, if the disputant parties have no prior agreement, it used to be only
the jurisdiction of a court to order depository cost. This stance of the court had been established
in two prominent cases: Mavani and Bank Mellat v. Helliniki Techniki S.A cases.”® However,
under the existing legal regime, the arbitration tribunal has the power and the mandate to

determine security costs.

For a successful application the following requirements are needed to be followed by the party

that seeks such kind of relief.*

The first requirement is that the jurisdiction of the arbitral tribunal or the court before which the
application is submitted.® Second, the requesting party should display serious and irreparable
harm to his/its rights, property or economic values.® Third, the urgency of issuing the measures
together with the probability of success on the merits and finally, the possibility of ordering an
appropriate security to be furnished by the applicant, if this would appear to be necessary, and to

secure the balance of interests between the parties.”’

Under the United Kingdom’s legal regime, there are certain elements of discretion that should be
exercised by arbitral tribunals or the courts before deciding on an application for interim relief
measures. The following are the common elements of discretion that are usually exercised by the
arbitral tribunals or courts before deciding on the application.”® The first area subject to

discretionary power is the interpretation of the underlying contract, and what the arbitrators will

%2 This convention indicated that “the court of a Contracting State, when seized of an action in a matter in respect of
which the parties have made an agreement within the meaning of this article, shall, at the request of one of the
parties, refer the parties to arbitration, unless it finds that the said agreement in null and void, inoperative or
incapable of being perform.
% For more on this, please see Georgios C. Petrochilos, Procedural Detachment in International Commercial
Avrbitration: The Law Applicable to Arbitration Procedure, PhD Dissertation (2000) pp. 35-40
% John McKendrick, Interim measures: Attempting to Trace the Line of Deference shown by English Courts to
érbitral Tribunal, 8" Annual Arbitration and Investment Summit (2020) at 3
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take in to account is that the application for an interim measure must examine the terms of the

contract and the spirit of the contract.*

One of the most important meanings that should be investigated in the terms of the contract and
its spirit is how much uncovered commercial risk the parties seem to accept and how
considerable were risks they were ready to shoulder at the time of concluding the contract.’® If
the parties expressed their willingness to accept high commercial risks, it may limit the
possibility of granting any of the considerably high protective measures, but if the contract and
its spirit reveal that the will of the parties limited their risks in the contract, this may justify the
issuance of more protective interim relief measures in case the performance of the contract
reveals that the circumstances drove the accepted limits of risks beyond the agreed upon

sphere.'%

Secondly, the tribunal has discretionary power to examine the range and kinds of interim relief
measures and the required conditions provided for in the applicable law.'® Third, the tribunal
has the power to assess as to the possibility and the rate of successfulness of the applicant on the
merit of the case. Fourth, it’s within the complete power and mandate of the tribunal on the
question of an ex parte proceeding and decision.'® There are opinions that would object to the
issuance of such measures in the absence of the other party because this would conflict with the
rights of defense and due process. However, the majority of writers would support issuing such
measures if notification of the other party would result in serious harm that cannot be repaired.'®
In this case, the other party should have full opportunity to comment on the decision of the

arbitral tribunal and submit whatever defense he might have to revoke any measure ordered.
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3.2.2 In South Africa

The law provides for the mechanism whereby whilst the final judgment is pending for the
arbitration tribunal to give interim relief seeking some kind of protection of the property or the
asset of the other party. The whole purpose of interim measure is the protection of the asset and
property of the other party so that by the time the arbitration tribunal reaches its final decision, it
would not be meaningless. Interim measures are believed to be one of the critical aspects of
arbitration proceedings.

Traditionally, interim measure was only given by courts however in the contemporary world

arbitration tribunals also take interim measures.'®

Interim measure could be ordered either in the forms of procedural order, which is more or less
an informal procedure and form or as an interim award, a formal procedure to be followed. The
order may be given either in ex parte or after giving the other party the opportunity to present his
side of the argument. Ex parte proceeding and order of interim measure is justified by the nature
of the order, if it’s urgent remedy, needs to be taken in order to avoid irreparable damage.
However, the governing principle is to give the other party the opportunity to bring his argument

since fairness and equality of the litigant parties are among the main tenets of arbitration.

Unless the disputant parties exclude the tribunal from giving interim order, the tribunal has, in
principle, the power and mandate to issue interim measure.'® To enforce a provisional measure
the intervention of court is mandatory as arbitration tribunal by its very nature doesn’t have such

coercive power. This is also by implication indicated under the law.'%’

In South Africa, the power to grant interim order is also provided under a separate bill for
international arbitrations.'® Unless by a contrary stipulation the parties agreed otherwise, the
tribunal may, at the request of one of the disputant parties, grant interim measures in connection
with, among other things, to maintain or restore the status quo and preserve evidence.'®® Among

other things, the party who seeks interim relief should demonstrate that the harm would be

105 1hid

196 Article 26 of Arbitration Act 42 of 1965

197 |bid, Article 21(e)

108 Republic of South Africa, International Arbitration Bill
199 Ibid, Article 17
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irreparable and there is a high possibility he would succeed on the merit of the case.'
Moreover, the interim measure issued by an arbitration tribunal would be binding and
enforceable irrespective of the country in which it was issued."* However, for listed grounds
under the law, the court may refuse to recognize and enforce interim order coming from another

jurisdiction.**?

3.3. Interim Orders in International Arbitrations and Under Some

Institutional Rules of Arbitration

3.3.1. Interim Orders In International Arbitrations

As stated in the previous chapter, many national jurisdictions recognize the right of arbitral
tribunals to take interim measures pending the issuance of final award.**® The Tribunals also
have the power to issue interim orders. In international arbitrations, however, court intervention
is not that much welcomed for various reasons. First and foremost, resorting to national court
would undermine the very purpose for which the contracting parties resort to international
arbitrations i.e., the seeking of neutral entity to resolve their disputes.*** The second reason may
be that court order might take substantial time than arbitration and that is why contracting parties
from the very beginning resort to arbitration.™™ For foreign clients to appear and present their
case for injunction order, they need a local counsel and this is additional cost and procedure

which international investors want to avoid from the very beginning.

Interim measure is one of the main concerns under international arbitration. The final result of an
international arbitration might be meaningless if the action of the other party makes the award

useless. 1

10 pid, Article 17(a)

111 pid, Article 17 (h)

"2 Ipid, Article 171

113 please see the previous section on this

14 UNCTAD, Investment-State Disputes: Prevention and Alternatives to Arbitration (2010) at 14

15 Renato Nazzini, The Law Applicable to the Arbitration Agreement: Towards Transnational Principles, The
International and Comparative Law Quarterly, Volume 65 No.5 (2016) at 690

118 David E. Wagoner, Interim Relief in International Arbitration- Enforcement is a Substantial Problem-, Journal
Dispute Resolution, Volume 51 No.4 (1996)
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The terminology may differ from one institution of rule of arbitration to another however the
issue of interim measure is well regulated under international institutional arbitration. Some of
the terminology are provisional measures, protective measures, interim measures, conservatory
measures, urgent measures, precautionary measures and of holding measure.**’” These terms

could be used interchangeably though.

Generally, the types of provisional measures that may be ordered by institutional arbitrations is
not predetermined. The most generic term used is that of “appropriate measure” or “necessary
measure.” However, it is possible to classify the type of interim measure that may be given by
the tribunal in to three: measures in relation to preservation of evidence, measure in relation to

the conduct of the arbitration and relationship between the parties during arbitral proceedings.**®

There is no agreement between legal system as to who has the power and the mandate to
determine the governing interim order measures. Some countries are of the view that the lexi
arbitri has the power, the other is of the stand that lex casusae, the law where the underline
contract is governed. Finally, there are those which stand based on the international standard.
The international standard usually emanated from rule of international institutional arbitration
and decision of tribunals.

3.3.2. Interim Orders Under the Rules of Some International Arbitral Institutions

In various institutional arbitrations, the power to give or to take interim measures is somehow

incorporated though the wording, the implication and the extents are quite different.
3.3.2.1. Under the UNCTAD/UNCITRAL Model Law

The UNCTAD model law on international commercial arbitration defines the term injunction
order and its purposes under the heading of power of arbitration tribunal to order interim
measure. As per this model law, unless otherwise agreed by the parties, the arbitration tribunal
may order any party who is a party to the proceeding such interim measure of protection as the

arbitral tribunal may consider necessary. In doing so, the tribunal may ask appropriate security in

17 OECD Competition Policy Roundtable Background Note, Interim Measures in Antitrust Investigations, OECD
Competition Policy Roundtable Background Note (2022) at 6
8 UNCITRAL Notes on Organizing Arbitral Proceedings (2016) at 16
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connection with interim measures.**® This definition has got at least four elements in terms of the

purpose of interim orders.*?

The first and foremost element is that interim orders help the parties to maintain the status quo
until the final decision on the merit of the case is rendered by the tribunal. This is one of the

widely accepted uses of interim measures.*?

The second function behind this is protection of the arbitration process itself.?> Once the tribunal
ordered interim measures the other party will be estopped from obstruction of the proceeding.
Among other things, once there is interim measure given by the arbitration tribunal the other
party will be barred from instituting a separate proceeding in seeking a temporary relief.**® This

in turn prevents contradiction of judgment.

The third function of interim measure is preservation of asset and property.*** This is perhaps
the most common and the central function of interim orders preventing assets from being

transferred to another person thereby making the enforcement of award meaningless.

The last function of interim measure as per the UNCITRAL Model law is preservation of
evidence.'®® Interim measure could be used as means to preserve evidences that are relevant and
material to the determination of the case. This in turn facilitates the proper conduct of the

arbitration process and just rendering of arbitration cases.*?

Through there are no clear preconditions for requesting interim measures under this Model Law,
there are sort of precondition developed overtime. The requesting party, among other things, has
to demonstrate to the tribunal that there is a reasonable possibility of the applicant to succeed in

the merit of the case and the existence of irreparable harm or damage.**’

19 Article 17 of the UNCITRAL Model on International Commercial Arbitration

Ei UNCITRAL Model Law on International Commercial Arbitration (1985) with amendment adopted in 2006 at 9
Ibid

122 |bid

123 Mika Savola, Interim Measures and Emergency Arbitrator Proceedings, Croat Arbitration Year Book, VVolume 23

(2016) at 74

24 Ibid

125 Ipid

126 Gary B. Born, International Commercial Arbitration, Second Edition, 2014, at 2449

27 UN, UNCITRAL Model Law on International Commercial Arbitration (1985) with amendments as adopted in

2006 at 10. The full version of this document is available at https://uncitral.un.org/sites/uncitral.un.org/files/media-

documents/uncitral/en/19-09955 e ebook.pdf ( last accessed on March 17, 2022)
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The right to take interim measure is also recognized by Arbitration Rules of the International
Chamber of Commerce (commonly known as ICC) it is indicated that;*?

Unless the parties have otherwise agreed, as soon as the file has been transmitted to it, the
arbitral at the request of a party, may order any interim or conservatory measure it deems
appropriate. The arbitral tribunal may make the granting of any such measure subject to
appropriate security being furnished by the requesting party. Any such measure shall take the
form of an order, giving reasons, or of an award, as the arbitral tribunal considers appropriate.

This provisions of the ICC seems to grant the contracting parties the power to disempower the
tribunal from entertaining and providing interim relief. This is more or less in line with the basic
tenet of arbitration: freedom of contracting parties. The Convention is silent whether or not the

application should be brought in written only or it’s also permitted to bring oral application.*?®

The International Center for Dispute Resolution also provides for the power of arbitration
tribunal to give interim orders.”® It is quite interesting to note the fact that once a request for
interim measures was addressed by the tribunal, any party will be barred from bringing the same
claim before judicial authority and such act is deemed to be incompatible with the agreement to

arbitrate or a waiver of the right to arbitrate.*

3.3.2.2. Under the London Court of International Arbitration

The London Court of International Arbitration gives the discretion power to the parties either to
request interim relief before judicial authority for seeking interim measure that the arbitral
tribunal would have power to order provided that the relief sought was bought before the
formation of the arbitration tribunal and in a very exceptional cases after the commencement of
arbitration proceedings.** Moreover, this arbitration procedure ruled out the possibility of ex

parte proceeding entertaining relief sought by the any party in connection with interim order.**®

128 International Chamber of Commerce, Arbitration and Mediation Rules, Article 28 of the

129 patricia Shaughnessy, Pre-arbitral Urgent Relief: The New SCC Emergency Arbitration Rules, Journal of
International Arbitration, Vol. 27, Issue 4 (2010) at 344

30 International Dispute Resolution Procedures (including mediation and arbitration rules) Article 24 of the Interim
measures

31 Ibid, Avrticle 24(3)

132 Article 25.3 of London Court of International arbitration rules (2020)

133 Ibid, Article 25.1 indicated that the “Arbitration Tribunal shall have the power upon the application of any party,
after giving all other parties a reasonable opportunity to response.” ( underline supplied)
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The most widely quoted and referred international rule of arbitration is that of the UNCITRAL
model rule. Under Article 17.2 of the Model Law it’s indicated that;**

An interim measure is any temporary measure, whether in the form of an award or in another
form, by which, at any time prior to the issuance of the award by which the dispute is finally

decided, the arbitral tribunal orders a party to:

e Maintain or restore the status quo pending determination of the dispute;

e Take action that would prevent, or refrain from taking action that is likely to cause, current
or imminent harm or prejudice to the arbitral process itself;

e Provide a means of preserving assets out of which a subsequent award may be satisfied; or

e Preserve evidence that may be relevant and material to the resolution of the dispute.

It is neither possible nor necessary to discuss interim measure as addressed in international
institution arbitration. The writer will pick some prominent institutional arbitration and examine

their content accordingly.
3.3.2.3. Interim Measure under the ICC Rules of Arbitration

The International Chamber of Commerce (ICC) is one of the prominent international arbitration
institutions. 1CC rules of arbitration highly relies on the freedom of the contracting parties.
Unless there is contrary agreement between the parties, the tribunal as a matter of principle is

mandated to issue interim measure it deem appropriate.®

Despite the fact that the role of court in the arbitration proceedings is that of supplementary

rather than subsidiarity in the whole proceeding, court still can have a positive role to play.*®

One instance in which the court consider the role in an arbitration is the intervention by a court to
give interim order. This under the roles of arbitration under ICC cannot be consider as violation
of arbitration tribunal. On top of this, the move shall not be considered as the violation of court

proceeding for the tribunal to order this would be considered as intervention in the power of the

134 Article 17 of the UNCITRAL Model Law
135 E J. Cohe, The Rules of Arbitration of the International Chamber of Commerce, International and Comparative
L3<'étw Quarterly, Volume 14 No.1 (1965) at 139
136 11 -
Ibid
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tribunal to consider as intervention in the power of the tribunal.**” However, any interim order by
the court should be notify to the arbitration tribunal. Under ICC rules of Arbitration, a party that
is in need of urgent interim or conservatory measure can request the establishment of emergency
arbitration and request for emergency measures. Taking of measures by in an emergency

arbitration is before the establishment of a tribunal.*®

3.3.2.4. Interim Order under the AAA Rules

Unlike the interim order provisions under the ICC, under AAA rules of arbitration, the criteria
for interim measure is not stated.** However, under the rule of AAA, interim measure is ordered
if and only if there is irreparable and immediate loss or damage that results from the absence of
emergency measure. Like the rules under ICC, the tribunal can order something that the office
deems necessary and appropriate. The rule of AAA adopts what rather to be a complementary
role of the court in the issuance of interim measure. The fact that interim order is issued by the

court doesn’t amount to the violation of the jurisdiction and autonomous of the court.**

The disputant parties can have can request the tribunal to amend the content of the interim order.

Despite such request by the party, modification is permitted only on changed circumstances.
3.3.2.5 Interim measure under WIPO

The same is true indicated under WIPO rules of arbitration according to which the disputant
parties can seek relief from the tribunal of interim measure.** In the process of entertaining the
issue of interim, the tribunal should consider to hear the opinion of the other party. This is to
ensure the equality of parties in the arbitration and the impartiality of the proceeding.*
However, taking into account the urgent nature of interim measure, the tribunal should conduct

the heading via online platforms rather than seeking person presence of the other party.'*® This

37 yves Derains, New Trends in the Practical Application of ICC Rules of Arbitration, Northwester Journal of
International Law and Business, Volume 3 Issue 1 (1981) pp. 43-48
138 H
Ibid
139 |gor M. Borba, International Arbitration: A Comparative study of AAA and ICC rules, A Thesis submitted to
Marequtee University (2009)
10 pid
“LWIPO, Guide to WIPO Arbitration
2 pid
143 Phillip Landolt and Alejandro Garcia, Commentary on WIPO Avrbitration Rules (2017)
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rules of arbitration is silent on the possibility of interim order given in the absence of the other

party, which is the possibility of ex parte hearing.
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CHAPTER FOUR

INTERIM MEASURES UNDER THE NEW ARBITRATION AND
CONCILIATION WORKING PROCEDURE PROCLAMATION NO.
1237/21 AND STANDS OF FEDERAL COURTS

Proclamation 1237/21 (here in after the Proclamation) has dedicated a whole section to Interim
Measures. Accordingly, Section Four of the Proclamation, Articles 20-27 are meant to deal with

Interim and Precautionary Measures.
4.1. Interim Measures by Arbitral Tribunals

Article 20 of Proclamation 1237/21 empowers arbitral tribunals to take interim measures. An
arbitral is allowed by the Proclamation to issue an order for interim measures unless the parties
have agreed otherwise and have, by their agreement denied the arbitral tribunal to issue an order

for interim measures.

Pursuant to the provisions of Article 20 of Proclamation 1237/21, an arbitral tribunal may only
issue an order for interim measure/s upon a request made by one of the contracting parties.
Furthermore, Article 20(3) also provides that an arbitral tribunal may issue an order of injunction
on its own initiative to “stop anything that may create an obstacle to the arbitration proceeding or

bring about imminent danger”.

However, the mere request of one of the contracting parties for an interim order doesn’t seem to
be enough for the order to be issued. Article 20 of the Proclamation also provides that an arbitral
tribunal only issues an order for interim measure when the tribunal deems the issuing of the order
to be necessary and the requested interim measure relates to the subject matter of the dispute in

the arbitration proceedings.

4.1.1 Purposes of and Requirements for Interim Measure Orders to be issued by Arbitral

Tribunals

The Proclamation did not give unfettered discretion to arbitral tribunals. As stated earlier, an

arbitral tribunal issues an interim order when it deems necessary and the request relates to the
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dispute being arbitrated. Article 20 (2) of Proclamation 1237/21 has listed the purposes for which
arbitral tribunals may issue interim measure orders. The Proclamation lists the following as

objectives of interim measure orders:

a) To preserve relevant evidence;

b) To properly preserve or maintain goods that are part of the dispute; to preserve under the
custody of third party or to sell perishable goods;

c) To preserve assets and funds against which an arbitration decision may be given; and

d) To allow the continuation of the existing conditions or to restore the status quo pending

the resolution of the dispute.

In light of the provisions of Sub-article (1) of Article 21 of Proclamation 1237/21, an arbitral
tribunal, before it places orders of interim measures, should also be convinced that irreparable
damage is likely to happen if an order is not issued or the impact it may have on the person the

against whom the order is issued.
4.1.2 An Opportunity to be heard

In accordance with the provisions of Article 21(2) of the Proclamation an arbitral tribunal is duty
bound to give the other party (the party that did not request for the order of an interim measure)
an opportunity to be heard “while rendering its decision”. The writer believes that the legislator
must have thought that the other party must be heard before the tribunal renders its decision on

the request filed and an interim measure order is placed.

By way of exception, the Proclamation in Article 22(2) provides that an arbitral tribunal may
issue an order for precautionary measure without notifying the other party on condition it
believes with sufficient cause that such notification would hinder the implementation of the
interim measure. However, though not obligatory, the tribunal may still give the other party an
opportunity to respond to the request filed for a precautionary measure in accordance with
Acrticle 22(3) of the Proclamation.

4.1.3 Security

The issue of whether or not the party requesting the placement of an interim order should furnish

security is dealt with by the Proclamation. It doesn’t seem to be compulsory for an arbitral
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tribunal to force the party requesting an order for interim measure to provide security. Article
21(3) of the Proclamation provides: “The contracting party who has requested the tribunal for an
order provisional interim measure may be required by the tribunal to provide sufficient security

to cover the damage that may be caused by the order.”

In Article 22(5) of the Proclamation, it is provided that the arbitral tribunal may order the party
who requested the order of precautionary measure to provide security for the damage that may be
caused by such order.

Article 21(4) of the Proclamation puts the issue being considered in the form of compensation. It
provides: “The contracting party who has requested for an order of provisional interim measure
may be liable for compensation in relation to damage caused by the interim measure if it is

believed that the measure should not have been granted under the circumstance then prevailing”.

Similarly, Article 22(6) of the Proclamation provides that the party who requested the order of
precautionary or interim measure shall be responsible for the damage caused by the order where

it is proved that the order was not appropriate.

In similar vein Sub-article (4) of Article 25 provides: “The court to which a request has been
made to have an order for interim measure enforced in accordance with Sub-article (3) of Article
25 “shall order the contracting party to provide security where no decision has been given by the
tribunal concerning security and where it finds it necessary to protect the interest of the party
who has requested for the enforcement of the interim order or third parties. The request made

shall be served on the other contracting party.”
4.1.4 Modification, Temporary Suspension and Reversal of Interim Measures

In line with the provisions of Article 23 (1) of the Proclamation, an arbitral tribunal is given the
power to modify, temporarily suspend or even reverse the order it has placed for interim
measure. This, the tribunal may do, either on its own initiative by informing the parties ahead of
its action or upon the request of the contracting parties.

On the other hand, per the provisions of Sub-article (2) of Article 26 of the Proclamation, the
court before which a request for the enforcement of an order for interim measure has been made,

may not revise the substance of the interim measure in the process of making its decision either
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to grant or refuse the request for enforcement. Especially, this provision seems to deny the court
the right to revise the substance of the order for interim measure to justify the granting of the

request for enforcement.
4.1.5 Notification

Acrticle 24 of the Proclamation deals with notification. The provision, in its Sub-article (1), gives
the arbitral tribunal the discretion to order, presumably the contracting party that requested the
placement of an interim measure, to promptly notify it if there is any change in relation to the

order of precautionary or interim measure.

Sub-article (2) of Article 24 also imposes a duty on the contracting party that requested for an
order of precautionary measure to notify the tribunal any change of conditions that have been the
causes for issuing an order of precautionary measure or extension of the same until the other

contracting party provides his defense at the tribunal.

Similarly, Sub-article (5) of Article 25 of the Proclamation imposes a duty to notify on the
contracting party that applied to a court of jurisdiction to have an order for an interim measure
enforced. It provides: “The contracting party who has requested for the enforcement of interim
measure shall inform the court promptly of any modification, temporary suspension or reversal

of the interim measure.”
4.1.6 Recognition and Enforcement of an Order of Interim Measure

One of the most important provisions in Section Five of Proclamation 1237/21 is Article 25 as
the latter deals with the recognition and enforcement of an order of interim measure. In Sub-
article (1) it is provided: “Without prejudice to recognition and enforcement of foreign awards,
an order of interim measure issued by a tribunal shall be binding, irrespective of the country in
which it was issued.” To begin with, this provision duly recognizes the enforcement of foreign
arbitral awards. The provision further clearly provides that “an order of interim measure issued
by a tribunal shall be binding, irrespective of the country in which it was issued.” This gives
interim orders placed by arbitral tribunals the statuses of orders placed by courts. As a result,
interim orders tendered by arbitral tribunals shall be binding not only on the contracting parties

but also on any person in relation to who the order may be implemented.
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The other point worth noting in the provisions of Sub-article (1) of Article 25 of the
proclamation is that the order for an interim order shall be binding on everybody concerned
irrespective of the country in which it was issued. The writer suspects that that this may have
been triggered by the ratification by Ethiopia of the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards.

Pursuant to Sub-Article (2) of Article 25 of the Proclamation, where an order for interim
measure cannot be enforced, one of the contracting parties may apply to a court for the
enforcement of such order. Per the provisions of Sub-article (3) of Article 25, in situations where
the order for an interim measure was placed by an arbitral tribunal in a domestic arbitration in
Ethiopia, the petition to have the order enforced shall have to be submitted to a court which
would have had jurisdiction had it not been submitted to the tribunal. On the other hand, where
the order is issued by a foreign tribunal, the Federal High Court shall have jurisdiction over the

case.

4.1.7 Refusal of the Request for Recognition and Enforcement of an Order of Interim
Measure by the Court

It is not automatic for courts to recognize and enforce orders for interim measures placed by
arbitral tribunals sitting outside of Ethiopia in foreign countries. By the same token, neither is it
automatic for an Ethiopian court to enforce orders for interim measures that have been placed by
arbitral tribunals in domestic arbitrations in Ethiopia. Article 26 of the Proclamation has set out
guiding principles on the basis of which Ethiopian courts may decline the request to have an
order enforced and accordingly refuse to grant the request for enforcement. The following are the

grounds set out by the Proclamation for refusal:

a) Where the provisions with respect to refusal of award, in particular loss of capacity of
contracting party, absence of a valid arbitration agreement, where the subject matter of the
order is not subject to arbitral submission or the tribunal has no jurisdiction or the order is
beyond the scope of the tribunal,

b) Where the decision of the tribunal with respect to security has not been complied with;

c) Where the decision rendered with respect to interim measure has been modified, temporarily

suspended or reversed,;
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d) Where the court has no jurisdiction; or
e) Where the recognition or enforcement of the interim measure conflict with public

morality or Government Policy.

Sub-article (a) seems to be using the grounds to refuse the enforcement of awards for the
purpose of refusing to enforce orders for interim measures. Accordingly, Sub-article (a) sets
out the following five independent grounds to refuse the enforcement of an order for interim

measure.

i) Loss of capacity of contracting party; or

i) Absence of a valid arbitration agreement; or

iii) Where the subject matter of the order is not subject to arbitral submission; or
iv) The tribunal has no jurisdiction; and

v) The order is beyond the scope of the tribunal.

Though the other four grounds in Sub-article (a) are fairly clear grounds to refuse the
enforcement of an order for interim measure, the last ground lacks clarity in that it is not clear if
there is distinction between the last ground and ground (iv). The last ground in Sub-article (a)
may be taken as relating to the situation where the order for interim measure given does not

relate to the dispute being arbitrated.

Sub-article 1 (b) of Article 26 of the Proclamation gives emphasis to the issue of security. In
cases where the tribunal has placed an order that the party requesting for an interim or a
precautionary measure should furnish security and the concerned party failed to comply with the
order; then the court may refuse to enforce the request for the enforcement of the interim or

precautionary measure.

Similar to the observation made about the last ground in Sub-article 1(a) of Article 26, the
ground stated in Sub-article 1(c) also lack clarity. The writer argues it lacks clarity because
except where the order for interim measure placed earlier on has been totally reversed, or
temporarily suspended, it is not clear why a court should refuse to enforce an order for interim
measure just because the order has been modified. It seems it would rather be appropriate for the

court to enforce the order as modified instead of totally refusing to enforce it.
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Like the ground discussed under Sub-article 1(c) of Article 26, the grounds for refusal
mentioned in Sub-article 1(e) of Article 26 also lacks clarity. In the writer’s view, it would be
difficult for courts to clearly know “public morality” and “Government policy” and to
accordingly refuse the enforcement of an order for interim measure using these as yardstick. It
is doubtful if judges in courts of law would be expected to know public morality and
Government policy as a matter of judicial notice. As judges in courts would, primarily, be
guided by law it seems it would be difficult for them to know government policies that have

not yet been translated into laws.

4.2 Interim Measures Placed by Courts of Law

Two provisions of Proclamation 1237 Articles 9 and 27 clearly provide that interim measures may be
placed by courts. Article 9 of the Proclamation under the title: “Arbitration Agreement and
Provisional Interim Measure taken by Courts” states: “with respect to matters falling under the
arbitration agreement, the contracting parties may request the court interim measures to be taken
before the arbitration proceeding is initiated or during the proceedings. This shall not be
considered as violation of the arbitration agreement by the contracting parties and as intervention
by the court.”

This is a very important provision in that it enables the parties, especially the party preparing to
initiate the arbitral proceedings, to petition a court of law to secure an order for interim measure
before an arbitral tribunal is constituted. The provision, however, also states that the parties may
also petition a court of law to secure an order for interim measure whilst an arbitral proceeding is

going on.

The importance of Article 9 becomes glaring in situations when the party wishing to initiate an
arbitral proceeding has appointed his arbitrator and has notified the other to do the same but the
other party refuses to appoint his arbitrator. In such circumstances, the likely action would be to
apply to the court to force the other party appoint his arbitrator which event would be time
taking. In the meanwhile, the interest of the party initiating the arbitral process might be
jeopardized whilst waiting for the constitution of a tribunal unless an order for interim measure is
made. So, thanks to Article 9 of the Proclamation, she may petition a court to secure an order for

an interim measure.
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Article 9 of the Proclamation also provides that the involvement of courts of law in arbitral
proceedings either before the constitution of a tribunal or in the course of an arbitral proceeding
shall not be considered as violation of the arbitration agreement of the parties nor as an
intervention by the court. Article 9 of the Proclamation ensures contracting parties that they may
secure orders for interim measures both from courts of law and the arbitral tribunals they would

be constituting.

Thanks to the provisions of Article 27 of the Proclamation, contracting parties may request a
court for an order of interim measure irrespective of the place of the arbitration of the arbitral
tribunal. This provision alleviates the problem that would have ensued around refusal by courts
on the ground that the arbitration proceeding is taking place or will take place outside of the

“local jurisdiction” of the concerned court.

4.3. Examining Court Cases Entertained After the Promulgation of
Proclamation 1237/21

The writer has been trying to look for cases/petitions submitted to courts post the promulgation
of Proclamation 1237/21 and decided by the courts by applying the relevant provisions of the

Proclamation.

The writer has, accordingly, been able to find some cases/petitions ruled on by the Federal First
Instance Court Commercial and Investment Division Benches and the Federal High Court the

summary of which are presented here below.

File No. 00699
Plaintiff ............... Beijing Urban Construction Group Co. Ltd
Defendant ............ Ethiopian Roads Administration (not summoned)

e The Plaintiff filed its suit requesting the Court to enter a ruling ordering the Defendant to
appoint its arbitrator and to order the two party-appointed arbitrators to jointly appoint a
presiding arbitrator. Furthermore, the Plaintiff requested the Court to place an interim
order pending the constitution of the arbitral tribunal.

e Before going into the merits of the case and summoning the Defendant, the Court made it

a point to check if it has jurisdiction to entertain the case. The Court accordingly ruled
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that in principle, it has jurisdiction on the request relating to appointment of an arbitrator.
However, the court declined to assume jurisdiction arguing that the amount for which an
interim order is being requested falls outside of the material jurisdiction of the FFIC. The
Court, in particular, emphasized that initial jurisdiction should be seen in the light of
having an order executed. The court finally declined jurisdiction even on the appointment
of an arbitrator stating that both issues should be considered together and be ruled on by
the FHC.

Computer File No. 00626
Plaintiff ............... Mr. Yoave Turner
Defendant ............ Ms. Lensa Wagshum Borena

The FFIC Construction and Investment Bench seized with this case was requested by the
Plaintiff to place an interim order of injunction pending the constitution of an arbitral
tribunal to look into the merits of the case. The Court positively accepted the request for
an interim order and placed the order. However, the court stated that the Plaintiff failed to
work towards having an arbitral tribunal constituted for over 40 days after the placement
of the interim order and in the meanwhile the Defendant petitioned the Court to either lift
the interim order or alternatively to place an order that the Plaintiff should furnish
adequate security commensurate with the amount of money subjected to injunction.

The Court, by and large, based its reasoning on the relevant provisions of Proclamation
1237/21 and stated that the Court should go in accordance with those provisions. The
court said that it should place interim order in accordance with the progress of the
constitution of the desired arbitral tribunal.

The FFIC reasoned that in line with the agreement concluded between the parties, the
Plaintiff is given 30 days to amicably resolve the dispute and is given additional 15 days
to appoint his arbitrator. The Plaintiff couldn’t observe the deadline set in the contract for
no good reason. The court reasoned that the Plaintiff abused the interim order.

The Court accordingly decided to lift the interim order it placed for the purpose of the
order was to fill the gap until the constitution of an arbitral tribunal but the Plaintiff didn’t
make appropriate effort to have a tribunal constituted.
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Computer File No. 00548
Plaintiff ..cceevennnee.. Abdusemed Ibrahim Gato
Defendant ............ Ahmed Ali Oumeredin

The original Petition by the Plaintiff related to seeking the assistance of the court to
constitute an arbitral tribunal. The Court, by entertaining the arguments of both parties
and on the basis of the agreement between the parties and the relevant provisions of
Proclamation 1237/21 finally decided that an arbitral tribunal be established. The Court
further ruled that the defendant shall appoint his arbitrator within fifteen days as of the
date of the decision and in case the Defendant fails to comply with that let the Registrar
of the FFIC appoint an arbitrator for him. The Court also stated in its Decree that the two
arbitrators appointed by the parties or one by a party and the other one by the Registrar of
the Court shall jointly appoint a presiding arbitrator and if the two arbitrators fail to agree
on a presiding arbitrator, the registrar of the Court shall go ahead and appoint a presiding
arbitrator.

The aspect of the case directly relevant to interim measures relates to the petition
submitted by the Plaintiff months after the Court decided that an arbitral tribunal shall
have to be constituted. The Plaintiff, by a petition filed on Yekatit 07/2015, requested the
Court that an injunction order be placed for his benefit as he was fearful that the
Defendant might be tampering with the company documents the inspection of which the
Plaintiff was denied.

The Court, accordingly, placed the requested order arguing that Article 9 of Proclamation
1237/21allows a court to place an interim order both before and after the constitution of
an arbitral tribunal.

File No. 302195
Petitioner ........... Ethiopian Roads Administration
Respondent ......... China National Chemical Communication Group (Ltd.)

In this case again, the Petitioner requested the Court to place an interim order pending the
formation of an arbitral tribunal at the Addis Ababa Chamber of Commerce and Sectorial
Association Arbitration Institute.

The Respondent was summoned to give its opinion on the Petition and accordingly
submitted its written opinion.

The Court, like in other similar earlier cases based its ruling on the issue surrounding
jurisdiction. It declined to entertain the petition and give the desired injunction order
arguing that the case, as revealed by the Petitioner itself, would involve Birr
1,000,000,000 and this amount is much above the threshold of Birr 10,000,000 up to
which the FFIC would have material jurisdiction. The Court, accordingly, by majority,
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denied the petition ruling that the case should have been presented to the High Court and
not to itself.

The minority reasoned that the Court ought to have placed the requested interim order in
spite of the fact that the case involved an amount well above the jurisdictional threshold

of the Court. The Petition ought to have been regarded as a case the value of which
cannot be estimated in financial terms.

Computer File No. 02880

Applicants.................. 1) Ato Mohammed Ahmed Said
2) Ato Kedir Mussa Usman
3) Wajiz Engineering PLC
Respondent............... Ato Salah Ahmed Abdurahman

e The Applicants petitioned the Court for an interim order to secure an injunction
pending the constitution of an arbitral tribunal. The Court never raised the
concern of having or not having jurisdiction despite the fact that the petitioners
did mention that the amount of damages sustained by them amounts to Birr
650,000,000.

e The Court, accordingly, granted the request of the petitioners and injunctions
were placed on many properties and bank accounts

Computer File No. 01999

Plaintiff ............ China Railway 14 Bureau Group Co. Ltd Ethiopia Branch

Defendant ........ Ethiopian Roads Authority Administration

e The case relates to a petition for injunctions to be placed on the payments of the
proceeds of two rounds Advance Payment Guarantee Bonds furnished by
Dashen Bank S.C. pending the constitution of an arbitral tribunal.

e The two Guarantee Bonds were in the amount of $12,910,629.76 and
$6,453,810.44 respectively.

e Like in many of the cases disposed of by other benches in the division, the Court
resorted to the issue of jurisdiction and formulated its reasoning on the basis of
Articles 23(3) and 25(3) of Proclamation 1237/21.

e The Court was of the opinion that petitions for interim orders should be
submitted to the court having jurisdiction in the light of Articles 11(1) and 14 of
Proclamation, 1234/21 and Article 25(3) of Proclamation 1237/21.

e The Court, accordingly, denied the petition stating that the Petition ought to have
been submitted to the Federal High Court.
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It is interesting to note that out of the six cases the writer came across, summarized above, that
were presented to the various benches of the Commercial and Investment Division Benches of
the Federal First Instance Court; three (Files No. 00699, 302195 and 01999) were rejected by the
Court on the ground that the Petitions involve cases the amounts of which are well above the
material jurisdiction of the Court. The various benches of the court seized with petitions for
interim measures based their stance for rejecting the petitions on the provisions of Articles 11(1)
and 14 of Proclamation 1234/21 and Article 25(3) of Proclamation 1237/21.

On the other hand, in the remaining three files, (Files No 00626, 02880 and 00548) the various
benches of the Court that were seized with the petitions never raised the issue of jurisdiction.
They essentially argued that petitions for interim measures have to be treated as cases whose
material values cannot be determined and expressed in monetary terms per Article 11(1) of
Proclamation 1237/21 and Article 18 of the Civil Procedure Code. The Benches, accordingly
granted the petitions.

4.3.1 Cases/Petitions Ruled on by the Various Benches of the FFIC
Commercial and Investment Division

File No 00699
Plaintiff ............... Beijing Urban Construction Group Co. Ltd
Defendant ............ Ethiopian Roads Administration (not summoned)

e The Plaintiff filed its suit requesting the Court to enter a ruling ordering the Defendant to
appoint its arbitrator and to order the two party-appointed arbitrators to jointly appoint a
presiding arbitrator. Furthermore, the Plaintiff requested the Court to place an interim
order pending the constitution of the arbitral tribunal.

e Before going into the merits of the case and summoning the Defendant, the Court made it
a point to check if it has jurisdiction to entertain the case. The Court, accordingly ruled
that in principle, it has jurisdiction on the request relating to appointment of an arbitrator.
However, the court declined to assume jurisdiction arguing that the amount for which an
interim order is being requested falls outside of the material jurisdiction of the FFIC. The
Court, in particular, emphasized that initial jurisdiction should be seen in the light of
having an order executed. The court finally declined jurisdiction even on the appointment
of an arbitrator stating that both issues should be considered together and be ruled on by
the FHC.
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Computer File No 00626
Plaintiff ............... Mr. Yoave Turner
Defendant ............ Ms. Lensa Waqgshum Borena

The FFIC Construction and Investment Bench seized with this case was requested by the
Plaintiff to place an interim order of injunction pending the constitution of an arbitral
tribunal to look into the merits of the case. The Court positively accepted the request for
an interim order and placed the order. However, the court stated that the Plaintiff failed to
work towards having an arbitral tribunal constituted for over 40 days after the placement
of the interim order and in the meanwhile the Defendant petitioned the Court to either lift
the interim order or alternatively to place an order that the Plaintiff should furnish
adequate security commensurate with the amount of money subjected to injunction.

The Court, by and large, based its reasoning on the relevant provisions of Proclamation
1237/21 and stated that the Court should go in accordance with those provisions. The
court said that it should place interim order in accordance with the progress of the
constitution of the desired arbitral tribunal.

The FFIC reasoned that in line with the agreement concluded between the parties, the
Plaintiff is given 30 days to amicably resolve the dispute and is given additional 15 days
to appoint his arbitrator. The Plaintiff couldn’t observe the deadline set in the contract for
no good reason. The court reasoned that the Plaintiff abused the interim order.

The Court accordingly decided to lift the interim order it placed for the purpose of the
order was to fill the gap until the constitution of an arbitral tribunal but the Plaintiff didn’t
make appropriate effort to have a tribunal constituted.

Computer File No 00548
Plaintiff ceeeevennneen Abdusemed Ibrahim Gato
Defendant ............ Ahmed Ali Oumeredin

The original Petition by the Plaintiff related to seeking the assistance of the court to
constitute an arbitral tribunal. The Court, by entertaining the arguments of both parties
and on the basis of the agreement between the parties and the relevant provisions of
Proclamation 1237/21 finally decided that an arbitral tribunal be established. The Court
further ruled that the defendant shall appoint his arbitrator within fifteen days as of the
date of the decision and in case the Defendant fails to comply with that let the Registrar
of the FFIC appoint an arbitrator for him. The Court also stated in its Decree that the two
arbitrators appointed by the parties or one by a party and the other one by the Registrar of
the Court shall jointly appoint a presiding arbitrator and if the two arbitrators fail to agree
on a presiding arbitrator, the registrar of the Court shall go ahead and appoint a presiding
arbitrator.
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The aspect of the case directly relevant to interim measures relates to the petition
submitted by the Plaintiff months after the Court decided that an arbitral tribunal shall
have to be constituted. The Plaintiff, by a petition filed on Yekatit 07/2015, requested the
Court that an injunction order be placed for his benefit as he was fearful that the
Defendant might be tampering with the company documents the inspection of which the
Plaintiff was denied.

The Court, accordingly, placed the requested order arguing that Article 9 of Proclamation
1237/21allows a court to place an interim order both before and after the constitution of
an arbitral tribunal.

File No. 302195
Petitioner .............. Ethiopian Roads Administration
Respondent ............ China National Chemical Communication Group (Ltd.)

In this case again, the Petitioner requested the Court to place an interim order pending the
formation of an arbitral tribunal at the Addis Ababa Chamber of Commerce and Sectorial
Association Arbitration Institute.

The Respondent was summoned to give its opinion on the Petition and accordingly
submitted its written opinion.

The Court, like in other similar earlier cases based its ruling on the issue surrounding
jurisdiction. It declined to entertain the petition and give the desired injunction order
arguing that the case, as revealed by the Petitioner itself, would involve Birr
1,000,000,000 and this amount is much above the threshold of Birr 10,000,000 up to
which the FFIC would have material jurisdiction. The Court, accordingly, by majority,
denied the petition ruling that the case should have been presented to the High Court and
not to itself.

The minority reasoned that the Court ought to have placed the requested interim order in
spite of the fact that the case involved an amount well above the jurisdictional threshold
of the Court. The Petition ought to have been regarded as a case the value of which
cannot be estimated in financial terms.

Computer File No. 02880
Applicants................. 1) Ato Mohammed Ahmed Said
2) Ato Kedir Mussa Usman
3) Wajiz Engineering PLC
Respondent............... Ato Salah Ahmed Abdurahman

e The Applicants petitioned the Court for an interim order to secure an injunction
pending the constitution of an arbitral tribunal. The Court never raised the
concern of having or not having jurisdiction despite the fact that the petitioners
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did mention that the amount of damages sustained by them amounts to Birr
650,000,000.

e The Court, accordingly, granted the request of the petitioners and injunctions
were placed on many properties and bank accounts

Computer File No. 01999

Plaintiff ......... China Railway 14 Bureau Group Co. Ltd Ethiopia Branch
Defendant ...... Ethiopian Roads Authority Administration

e The case relates to a petition for injunctions to be placed on the payments of the
proceeds of two rounds Advance Payment Guarantee Bonds furnished by
Dashen Bank S.C. pending the constitution of an arbitral tribunal.

e The two Guarantee Bonds were in the amount of $12,910,629.76 and
$6,453,810.44 respectively.

e Like in many of the cases disposed of by other benches in the division, the Court
resorted to the issue of jurisdiction and formulated its reasoning on the basis of
Avrticles 23(3) and 25(3) of Proclamation 1237/21.

e The Court was of the opinion that petitions for interim orders should be
submitted to the court having jurisdiction in the light of Articles 11(1) and 14 of
Proclamation, 1234/21 and Article 25(3) of Proclamation 1237/21.

e The Court, accordingly, denied the petition stating that the Petition ought to have
been submitted to the Federal High Court.

It is interesting to note that out of the six cases the writer came across, summarized above, that
were presented to the various benches of the Commercial and Investment Division Benches of

the Federal First Instance Court; three (Files No. 00699, 302195 and 01999) were rejected by the
Court on the ground that the Petitions involve cases the amounts of which are well above the
material jurisdiction of the Court. The various benches of the court seized with petitions for
interim measures based their stance for rejecting the petitions on the provisions of Articles 11(1)
and 14 of Proclamation 1234/21 and Article 25(3) of Proclamation 1237/21.

On the other hand, in the remaining three files, (Files No 00626, 02880 and 00548 the various
benches of the Court that were seized with the petitions never raised the issue of jurisdiction.
They essentially argued that petitions for interim measures have to be treated as cases whose
material values cannot be determined and expressed in monetary terms per Article 11(1) of
Proclamation 1237/21 and Avrticle 18 of the Civil Procedure Code. The Benches, accordingly
granted the petitions.
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4.3.2 Cases/Petitions Ruled on by the Federal High Court
Computer file No 293123

Appellant ...cceeeeiiiniiannnn.. Ethiopian Roads Authority
Respondent .....ceveeeeeeninnnnee AKir Construction (Ex Parte)

e This relates to a construction case between the Ethiopian Roads Administration (ERA)
and a Contractor known as “Akir Construction”. In line with the agreement reached
between ERA and the Contractor, the case was initially to be submitted to the
adjudication of an arbitral tribunal. Whilst the case was going to be submitted to an
arbitral tribunal, ERA submitted a Petition to the Federal First Instance Court for an
injunction to have the properties of the contractor attached pending the award to be
handed down by the arbitral tribunal. The Court to which the petition was submitted, by a
majority decision, ruled that it doesn’t have jurisdiction to place the requested injunction.
The Court of First Instance based its ruling by taking into consideration the amount
involved in the case which was, to be exact, Birr 150,529,154.74. The Court reasoned
that any case involving more than Birr 10,000,000 in line with the Federal Courts
Proclamation No 1234/21 should be submitted to the Federal High Court.

e The Petitioner in the lower court, ERA, lodged an appeal to the FHC Lideta Construction
Bench on the ruling of the FFIC arguing that the Petition was submitted to the FFIC on
the basis of Article 14(3) of Proclamation No 1237/21 and Article 18 of the Civil
Procedure Code as well as Articles 23, 93, and 25 of Proclamation 1237/21. The
Appellant argued that the FFIC based its erroneous ruling on provisions of Proclamation
1237/21 that govern injunctions to be given by an arbitral Tribunal after it has been duly
constituted and not by a court.

e Though the Court of appeal did order the Respondent to appear, the Respondent failed to
appear and the case proceeded ex-parte.

e The FHC decided the appeal in favor of the Appellant by stating that the Petition
submitted by ERA for an interim order of injunction has nothing to do with the material
jurisdiction of courts pursuant to Proclamation 1234/21. Accordingly, the High Court
remanded the case back to the FFIC instructing the latter to give its ruling on the Petition
submitted by ERA for an injunction.

Computer File No 288797
Petitioner ............... China CMC Engineering Limited
Respondent ............. United Construction PLC

e This case relates to an interim order given by an arbitration tribunal constituted pursuant
to the Rules of Arbitration of the Addis Ababa Chamber of Commerce and Sectorial
Associations to adjudicate the case between The Plaintiff, United Construction PLC and
the Defendant China CMC Engineering Limited. Following the Petition filed by the
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Plaintiff, the arbitral tribunal entered a ruling for an interim order and the Defendant
objected to the order arguing that the interim order was given in its absence and that it
was not given an opportunity to reflect on the petition. Despite the objection of the
Defendant, the Arbitral Tribunal went ahead and placed an interim order.

The Defendant in the case before the Arbitral Tribunal (Petitioner in front of this Court)
filed a petition in front of the Federal High Court to have the interim order revoked. The
High Court served the Plaintiff before the Arbitral Tribunal (Respondent in front of this
Court) with summons to appear and defend. The respondent appeared in front of the High
Court and defended its case submitting the evidence it has.

The Court was seized with the issue it framed i.e. as to whether the Court has jurisdiction
to revoke the interim order placed by the Arbitral tribunal.

The High Court gave due considerations to the relevant provisions of the Arbitration and
Conciliation Working Procedure Proclamation No. 1237/21. The Court in particular
carefully and cautiously dealt with Articles 5, 20 and 23 of the Proclamation and finally
dismissed the petition submitted by the Petitioner reasoning that the power to amend,
modify or dismiss interim orders placed by arbitral tribunals rests with the tribunals
themselves and hence, this court does not have jurisdiction to grant the petition.

File No. 293311
Appellant ............. Ethiopian Roads Administration

Respondent ............ China National Chemical Communication
Construction Group (Ltd.)

e This was a case originally submitted to the FFIC. The lower Court, however
denied the Petition filed by the Appellant alleging that it doesn’t have jurisdiction.

e The Appellant in its memo of appeal strongly and emphatically argued that the
stand of the lower Court was erroneous and that the Court ought to have regarded
the petition for injunction as a case whose value cannot be expressed in monetary
terms.

e The High Court reasoned out that Federal Courts Proclamation No 1234/21
pursuant to the provisions of Article 11(2) among the provisions of Article 5(1)
(@) - (e) none provides that The Federal High shall have the jurisdiction to
entertain petitions for injunctions. The High Court further stated that all other
matters falling outside of the list stated in article 11 are given to the FFIC and this
can be discerned from Article 14. This, the Court further reasoned, is also
corroborated by the provisions of Article 18 of the Civil Procedure Code as the
current FFIC is equated with the former Awraja Court.

e The High Court also observed that the Petitioner, in front of the FFIC, did not ask
for a relief relating to the amount the case involved. The High Court said, the
Petitioner only requested for an injunction.
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e The High Court, finally decided to overturn the majority ruling of the FFIC and
said that the FFIC does have jurisdictional power to entertain petitions for
injunctions.

The case was, accordingly, remanded back to FFIC for it to give its ruling on the petition
filed by the present Appellant.

Unfortunately, the writer didn’t come across cases/petitions that have been taken to the Federal
Supreme Court Cassation Bench. It is hoped that the Cassation Bench will put the issue of which
court has jurisdiction to place interim orders to rest.

4.3.3 Reflections on the Cases/Petitions Ruled on by the FFIC Commercial and Investment

Division Benches

In cases/petitions submitted for interim orders, especially injunctions, time is of the essence.
Unless appropriate and timely measures are taken, monies and properties might be tampered with
to the disadvantage of a petitioner. This being the general truth, the stand being taken by some
benches of the FFIC is disturbing for they have been declining jurisdiction on the basis of the
value of the case for which interim order is being sought. As the badly needed interim measure
cannot be taken merely because of the stand being taken by some Benches of the Federal First
Instance Court, the interest of the parties seeking justice via arbitral adjudication have been
adversely affected as constitution of arbitral panels is also proving to be not only time-taking but
also because constitution of arbitral panels in very many instances in Ethiopia cannot materialize

without the order of a Court.

The stand being taken by some Benches in the Commercial and Investment Division of the
Federal First Instance Court serves as an encouragement to many recalcitrant parties to
arbitration agreements who refuse to appoint their arbitrators until they are forced to do so
through the coercive power of a court. Moreover, recalcitrant parties benefit at least through
buying time both in relation to having a tribunal constituted and in delayed placement of interim

measures especially injunction orders.

The parties to arbitration agreements would definitely need the assistance of courts pending the
constitution of arbitral tribunals. If the various benches in the Commercial and Investment

Division of the FFIC continue to decline entertaining petitions for interim orders; the petitioners
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would be subjected to irreparable damages for constituting arbitral tribunals might, as stated
earlier, be time-taking.

Pending the binding ruling that would be handed down by the Federal Supreme Court Cassation
Bench, it is important that the FFIC sees to it that uniform stands are taken by all its benches on
essentially the same subject matters. From the cases, summarized above, it is clear that there is
no uniformity among the various benches in the FFIC’s Commercial and Investment Division on

matters pertaining to petitions for interim orders.
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.1. Conclusion

The term ADR refers to procedures of settling disputes by means other than litigation. It
encompasses a variety of ways to resolve disputes without conventional court trial, including:
negotiation, mediation, arbitration and other hybrid forms which share common departure from
the formal court room procedure. They are all included to save legal and managerial time and

money and possibly to lead to a more satisfactory process. There are different types of ADR.

Under the Civil Procedure Code, issuances of temporary injunction is Ethiopia is more of
discretion of the court. As stated under Article 154 of the Civil Procedure Code, ...the court
may by order grant such injunction...as it thinks it.” For the court to order temporary injunction
order, there should irreparable damage, no temporary injunction is issued unless it’s clear that the
petitioner is going to suffer irreparable injury before trail is held. The injury threatened must be a
kind which cannot be redressed by an award of damages. In other words, if the damage is not
reparable by compensation for damage, it’s irreparable. As any other suit, one who prays for
injunctive relief should have a vested interest in the subject matter of the suit. Unless a party has
a sufficient interest in the relief sought, no temporary injunction is granted. In the process of
temporary injunction notice is also required since the affected person has a constitutional right of

due process of law.

However, exceptions have accommodated in certain circumstances. For instance, in a much
expedited instances injunctive relief can be issued exparte with no notice and without the
opportunity to be heard. The usual rule of evidence is not followed in case of temporary
injunction. A party can being a motion for temporary injunction based on the affidavit as an
evidence. The affidavit must be either affirmed as true to knowledge or from information
received provided the source of information is disclosed, or as to what that applicant believes to
be true. The applicant must state his case fully and must disclose all material facts. The court
weights the credibility of the affidavit submitted in support of the claim. Thus, the affidavit must
be specific, detail and clear, otherwise the court may refuse to accept it as an evidence.
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Ethiopia recently enacted a new arbitration proclamation. One of the advancement of the
proclamation with respect to arbitration is scope. Unlike the Civil Code and the Civil Procedure
Code of Ethiopia, which were mainly designed for domestic arbitration, the proclamation is
promulgated to regulate both domestic and international arbitration. Except for the recognition
and enforcement of foreign arbitral awards, the pertinent provisions of the Codes on arbitration
do not distinguish between domestic and international arbitration. However, the proclamation is
contemplated to regulate not only domestic arbitration but also international arbitrations. Though
Ethiopia is recently a party to the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, cognizant of the growing importance of international
arbitration as a means of settling international commercial disputes, the proclamation sets out
indications from which an international arbitration issue may arise. According to Article 4(1) of
the proclamation an arbitration is international “where the principal business place of the
contracting parties are in two different countries at the time of conclusion of the agreement” or
where the substantial part of the obligation of the commercial or contractual relationship is to be
performed or the subject matter of the dispute arise in other state than Ethiopia. Arbitration can
also be an international where the parties expressly agreed that the subject matter of the
arbitration agreement relates to more than one country. Generally, international arbitration
entails arbitration between parties which have place of business in different countries, parties to
an international transaction, or parties to an arbitration agreement according to which a foreign

place of arbitration is designated.

Thus, interim order may be coming from either domestic or foreign arbitration tribunals. The
Ethiopian court may refuse the recognition and enforcement of foreign interim order where
absence of a valid arbitration agreement, where the decision of the tribunal with respect to
security has not been complied with, where the decision rendered with respect to security has not
been complied with, where the decision rendered with respect to interim measure has been
modified, temporarily suspended or reversed, where the court has no jurisdiction and where the

recognition or enforcement of the interim measure conflict public morality or government policy.

It is not clear that where the court in Ethiopia can refuse recognition and enforcement of foreign
interim order in case where the underline contract is non-arbitrable under Ethiopia law.
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The role of the court in the arbitration proceeding in general and interim order in particular is
positive involvement. The Ethiopian new arbitration proclamation adopts rather complementary
principle whereby the contracting parties can still apply for the court and arbitration tribunal. The
fact that the court assume jurisdiction don’t necessary means there is intervention in the
arbitration proceeding. The proclamation is not clear if both the court and the tribunal entertain
the case and comes up with rather contradictory decision.

5.2 Recommendations

The writer would like to put forward the following by way of recommendations:

1)

2)

Among the different benches of the Commercial and Investment Division of the Federal
first Instance Court, there is division on the issue of assuming or declining jurisdiction to
entertain petitions for interim measures pending the constitution of arbitral tribunals. In
situations where the courts decline jurisdiction, the interest of concerned parties to
arbitration agreements would be adversely affected as no interim measure would be
placed until after the desired arbitral tribunal is constituted. It is recommended that the
Federal First Instance Court should do something to ensure uniform understanding and
application of the relevant provisions of Proclamation 1237/21 among the various
benches of its Commercial and Investment Division pending the reaching of petitions for
correction as basic error of law by the Cassation Bench of the Federal Supreme Court.

Proclamation No 1237/21 is silent as to which court shall have jurisdiction when
contracting parties in arbitrations wish to file petitions for interim orders The
Proclamation raises the point of jurisdiction in Article 25(3) only in relation to
enforcement of orders for interim measures. It is, therefore, recommended that
Proclamation 1237/21 be amended to resolve the issue of which Federal Court shall have
initial jurisdiction when parties file petitions to have orders for interim measures placed

pending the constitution of arbitral tribunals.
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aow i aoCI°Ly ThARy @d, wPHGA
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PEE ATATA Mk ML CHAM ULEE TN WIRAC PeLN ALFAT Po%00Ah T AT
hoodNT N3 01/09/2014 9/9° NRL AAA IedT NoohhATF@- LT 97303 ard ooyl
99249 N+mé hATir QheodnT PHhATE hATIE o APCO@ NASN AT F78 RS NCE
MUt PINTA TIBhA NCHC PAT® AP NPLN PovBonlf LLR avp@@¢ AL NNCHC AL
AP Amé ATATA FA@ ULEE oMU LATAT NYIAT M. PHLL ATLTLE WP POAmar
PPNTS THHI WIBaoADAT mE$ NevdPo9em AL XS NIV TLE AL NLT Acvsomd +mC
FLH ALA AIMé PINTA ST WTFAT WIRINAT heoARt OILY “YeodhF AL 6ANT Aaohml:
NAA TA=T WILTIREC HYICT hEA NAANT Paot it ool T G h GTh® P TSP
TONH A PLA NANNT Chwme TOHH AINA hChée- T3 BATT NTLA PeLNie At 29°
Atmé LCOT NCHC ALLLT @-LF +LCAA = ULPR Paomlesf ACFK 10NN AANT PAAT @
@73 ARNTT aotfy PANTT® LUTE PIATA MAM haodWT ooAOGD ALATAT AL WCHCT®
PCO WISENLE U3 A ST PA9° N7LA Tael CATC NO9AT NEPLLer 279 tmd AT ar
WIAOGIE WG NCRC WIBLPCA N2ILLT W PoLIA ardy oohmed: P 1M0h@ LLETE Poomies
ACTE TPE oviiyl @Aa% Poormd DAY PANG ooPr INULEE BT PhAmar @A%
Py 8L AELI® PULONT et THAG TARTLYT PANDD VT ool (199847 @A
PAM o3 KRG +mé AavAs20T P90 T PAAD aolPr) NPLH 1T U1 PASN
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Vo Luledh W4T GCE
The Federal Democratic Republic of Ethiopia
Federal High Court ASO AN/ Addis Ababa
+7% 17/10/2014
AT 2ATA TAA NAeoAWTS Amé MA@ hChC “1L9NP 06/2014 9/9° NPA@ Th-1 Aari-
AART® NEwma@ PHTS oowlds M, C4LLT T +aoATE XI51P% WAL TO0H N7LA Pamar

@A ao-p Novpe AISAC N0 AA2@3 he9A2L88% HOCHE 26 APCOA =

Daie

PRooANT AMEA NG TI/R ATMé LCOT ovhAhg oAl BN NIRPCAH AN N4
12/09/2014 3/9° (R4, aoAN PaoBaol e LLA Phh oo pPoLe WG NCHC P54 TIC aodh APCLA
oo+ P eI haodWT Akrard eeiNar AG/AV2/2/0l4 355 hG NIATN S99 WG WCP
AMEC NCST APE 1237/2013 Wikd 50(1) a@onld im-flaonlk NGAV/(220/4 355 QPR
#TC1237/2013 A3bd 78(2) oot +hZA: PAPE Ao 50(1) £99° ¢hAM GCL OLI™ @A%
NISAC ML FCL A AcoLE NILY- AHPD 300 £TC 2 het) Wdh LofAT3 PAF ooDLCTT
ATLAT aofS WIBANT a1 PAAM GCE mR9° @A (Arbitral Award) aotry TLITIAA: NAPE
NI 2(2) PIATA 51 arah “INT Moo PINFF Aoegidd N4oL M1LEE PIATA 149"
@ET* M PP WITT NI°9"y7 NINAPYT N79429" PIATA AA POUNT 0% - LAA::
Noodlk PAU-D haodhF PHLND AAd AAGOTUES AcoGA1G (FAMa: A% AR hLLAT™:
MESF PELNE NURLP PoomONee TOMNH AL 10 PLLER Poomands ToHN AL L7970 (APE
NIPO 26 TOME PLONT SCE M PUREE oomANES KACICH TOMITF avhANG “TARA hG ooiC
NILOILTA FLIIINA: NooOLA Ryl PAPE AP0 5 PECE N MAL MY DA ovhAha
N“LA® CON §CL AFT AAPE FALF AMFOADTa AT NNAPC NTATA S5 NLFR 18T
AL MAS AL N9IAT LLITIAGHILY A NILIUHAD Ak @ PLLONT A4 Pu7
aofLt PAAD- 10r LR NHOM@ WEE CoomALe ACPR AL FCE AT MAS oo
HAFA WIRUI® haodWT emeted CEAV/2I20) PARL NooPyS MTa@I49” PhPHE Ao 79
OB IC PoLpLr PRI EI0PT AT PANT@ SFa DAY hu7 A0
@ PPN WS SCE ek FARF ATIPE DAMT PAAD- Nooftr NGV 0l
244(2(0))o0lT hhAd IC @LF WIRLLCTAT NIAUF® NEAMAT K7L NPT ALCHS
POLTA@ T WAl AN, N99LLT MAOTAT A2 PLONTTS PUT ao0ld aoCI°C NASC +mC
@-LF WILLLCINT N9IAT APCOA =
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Tel. 0112751911 Fax 0112 755399 P.O. Box 3483

o 106




S
IATERS LSl B SANENSE LTNAN h /av/% /288797 e
VA Suloth NEHT RCR T =
I'he Federal Democratic Republic of Ethiopia s
Federal High Court AAN AL/ Addis Ababa
+% 17/10/2014
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AANT hAPE €TC 1237/2012 N4 NS TEET €22 22C7T U LA PAa- DAPY K
P7ATA TAD LLET CONR FOMIEY £79° NMAPE eewld Chmar DAY NOPE WS N4
2CT UF eowldA TIPLAFY ThRA ter M0k ULEE TOMH ADhALY L0 HAa Gdmar
@A% AL oA LFAA DALY NHLY L78 PHLN@r ood@Pee 0, ALLAT® N7INT +héhd AU
+mé M DR E NCHE WISPLN@ o QLY 182 AL SN0 Favdht “IRAA KS PUIRGT
@A ALTAT® N9IAT TheNLPA

Dme____
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PULE? ACIEPT AL PovliC ard’s Aeohmdt POLLATA DA haar @f ? “LAa-} NR0Tr
2N AN hA@- VT IC NPTISHA aoCI°LSA = PAPE 1237/2012 WieR 20/1/ +PPL 05T
NAA a2 hATOYon DEPC FPPL @17 NTLEPCNA TPE aowld NIATIN ¥t PeLnm}
180 Poophk PP PCoomNef WC&ELT oo M. T ALTIOC TG0 WHEE
PoomNef RACIRDT TOMH ANT LTAA N9IAT L3730 “Lomar PP Poomlef hCIRPT
@NTI ATATA PP PIPI® Ao 00T Adh.ond L4h Lo a2 WISPTA 0L9" mF.
MLNT WiRavAh PO9%L7 oolfr PAPHE. NibR 20/2/eo/ foodpdi i ALY WLER Poemidf
ACTR AL PC CENE @73 RWILA RS P 1o ALACT® “LTAG PULAGT NG L YAPR hWIPR 23
£39% MGO PPL OITT TPE @L9° NAR U M PS ALTIO A1PPL @IS
N9AmF Né-0e AT COM@3 TOMH AL ALATIAT ALTILT @R ANCHD LTAX N™IAT
L3790 hHY £3.91 ovl& WiLTLFA@ PIATA TOAD AMPLL “Lama NP Poemdf
ACTELT Pooanlli @A WishoolPr oomy WISPURFPE WY Nt 90T @9 N+PPL
@IS  meert Pamad oNH ALhe ALATIAT ALTILT @L9 ANCHD PTLTA eotfrd WG
N1RY:  PAG/MAE MANYT AN POLTA oot POLENTTHA ha- 2 DATYS haodhT
NPL TS MMCHETF@ Poo@li @0 PHAMATF@ ootPr3 19900 WIRAC ALY S0 29940
A2 NFALI" NAPE WiLtooAhtar ATATA TAD WISACHAT®: APCOAa- PHALOTFar @p9
@LF NAGLLT MCHET® SLLT TIC PAT®  DAPYY® ATATA TA ALY S0 LT
Pl APCNAOr APLACoD- MPI° PULwm@my AL ALOE oo Tar} tooldL4GSN MAFI®
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Federal High Court AN NI/ Addis Ababa
+% 17/10/2014
0T GNAT NAPE ALF hEATF@ DAY o9 17270 T0h @A AL MNP WL

AS LU AP PoomNef ACTH L7 CroNiad® ATATA FA o AGEA ! AL ey
ANCH PUUTAD £79° Nt NTATA MIAD Noolf't haodWT Pooanldd @a% WIL+amnd: 52
LARCAY  NUIAT oLt ADAA PAPRT 1237/2012 AHER 5 AG  AJPR 23 hIg U9
Ca/ro[2/olel 32002/ AL PhavAnta-s PAISHN 1o NTLA OG22 2/0/% 244/2/01 aowid By
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I'he Federal Democratic Republic of Ethiopia

Federal High Court 'VC.OQ +3 2015 9.9°

A0 NI Addis Alaba

3 fyn

PR PRA 2§ pytendy R70% Pt
BT PP 0
LCNa- PN
U Yoohbd
£0F AL :- PATPRE oo VIATF AAANT- hATLOHT®

@D A9 - AhC hITenT? - naant
a WM +aoCIC POLh A SCL M
SCe

ALY 9CL ooyl - 1AL 2L N/C G/ PHAM 187 LACAY LA f+inar
PRIVE Ak har:: R0 0L 122/09/2014 94.9° (R4 PLIVS Akd 0220
VéoSoledh owBoolf RLK €M hao/tegr 2C M@ P7NF @A ao(ld ool
N@A-TIE, At 3 AART-A® PADS Povyl® soéd- Aoodid-d +Parh- PN
a3 ao/R WILard OAavfRav 90301 LG arAd PRLM P! ParA
PRLT AT NONFD 0L PIATIN A LRI 18E RANTLAL 40
ao/0 R PADS LT ALTT DAZLTA NAPE . 1237/2013 AR 9 XS 27 avhld
P/ HLET WIZFIEAT A APCO PINL LIPIT® PAC &N NANAD
R&X Dmar L3 73 CEmPP® A7L hdh NC 150,529,154.74 (A€ aof Y9°4
hét TLALS AN oof HE N WU AL ood YA Al AC hAa héT
AVEI®) PTLECH TEE PAD ooPY3 POLLaART NeoiPr 182 ARS POTTAM
Néufoledh NGAT QM -t FRRT ACIT POLEATA P24 NIC DAM PATIC
N7LA Pamar L7 LACAT Po9.A PL707% Alkd APCOA::
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T'he Federal Democratic Republic of Ethiopia 2 -
Federal High Court TC08 +7 2015 9.9°

BN U Addis Abubo

PORF PR 2% pydteniy RN Faet

e/C S MDA SR Pama LT dutd LANT har POLANTY FUNIeTTS
AHZHC PePrar B5971 K7€ ROATAT P2LA AW AI850 ALYl TPePT L9
N Lulrd GFT APE 4. 1234/2013 AR 14 (3) WG PG///7 4 18 oohll:
99 F@ PR FO NCACTT A+Nh Ponfil DAY LA PeJovPavly LR
G PT APA NAMY C4MEAT @01 h@r aoOp hudd eolfrt PAPE &
1237/2013 A% 23 93) AS 25 (3) AL Prmehad L5321 o739 eLLont
S9°80Y VAT ootP13E LU £30% A% ATINLAT “LPCA TELT PTlooAnT
A PIATA M hovkdeo N4 PO PTIPE ACIURPTT PTLovAbT
MaPE3  NeoTAR P& APCAA: N7 AN PHINR- AT
oo™ NTATA S591G OACE AGC 279-/2CHT1 hPE 4 1237 Witk 8
Wit AL POLAT PoomNef ACIH hwAd +57 ANAT ALTA Poi.a0
N7A74 G0 A PoL0M PILEE oomINEs hCTRPTS W% 0601 A”Loar
PPIPd RCIROT H4R9Y, POLPT  ARLAS: G G0 PULAMAr  WILG
PIATA MA@ PTLAMM WL AT PRALE TICT ST ST 07ATA hPE
NiPR 9 eowld POYAmar A7 MM PATILN RART PHAMI@ TIC
AINTLLAT® (DAE 788 MN%G@ AMhYLEL9") AL COLTA NeotPr N7I0™779.8 A0
AL PHIAA@Y® 30 3 NANLD A74 L1\ NTLA Phamar 9K ML ALLAT
N7%A Podart APCLA:

G/MNAET PRTE O LATAY N7LA PHLN MRS 20N A" N7LA NhNAs
SR PC SN oM@ @At AT ACTNET a0/t PhECaA PTLA
FONN ATH PIL PI® oo/adr avBlf LCOT ASCA PAFA oot NAANT
TEE WAL TRCAN

hah whn 7 b
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edernl Democratic Republic of Ethiopia

Federal High Court TC09 +79 2015 G

NGO NN/ Addis Ababa

PORF PR 2% hydtenily RTO% Rt

GNAESS ooy LOPCOA  haand YA ARG ee I WIL“Lhihar
a9 AN

ATBE ooy PPN TRL C/ULYIC PEVIT AMTE PO%avahd 1AL o
7270 S¥11G MACP AGC 29-/C%T hPE & 12372013 Wik 9 ao0ld
PIATA @A £RLT TR @7 Pt 1AL Ae8T PULTA ML AT
AMNOLA® £40 WP PoomONEf ACT AT WIRANTAT AS/NT ALaoAnT LTAA
NOLA 2391 LIFA: LU 391 142 POLECOH® NPTF@ LLE AA ST WU
N7AK Po9.LaoART NI hAoLe-TIC 20T hMPIS BP0 WIRCE WIS 0-9°
PhLuld ST APE 4. 1234/2013 AS POUNGGC 21-22CHT w1 9T
PANT A 180T PookT NAMT AdeoAhf hhbeoTa £371PF WiKC TCH°
ANTOT P7LM 1AL PS FTY LA

PEIMETY Pre- TIC DAY T 0CLond L AN POLeLCI PN
AP @L9 NPT (Competency) AS P42 @-0AdNYl- (complexity of cases)
ALY hA2l-11C DAMT RN PO PI°HED 8L 10 Mool T/MAT APE
& 1234/2013 AL hhh AC 10,000,0000 (ADC “LALD NC) LLN Adufoledh aoFanl§
LB N1 hAC 10,000,000 (ADC “1A8% AC) NAL L£79° Adu Lol WGHT
G RIRUIS oA 9T PAAT®Y FACT AduSed-Bh hEVHE e/t AT
hEHLNGT @8 PATS £79° NéJawBanldf $LR SN WIRAE 207 SARA
AGTIPAT: A LU LRLMNTS 9°N3L9° iaoahd C1IA comSTFar ha+s CPrs
NWeEFa ol STFa HNAm- PoL0N FEPTT AcoST PAHAN PEYTT
AL WG hardl PATar SFTF LTTOFA ANA POLAON@ PLMEHE U
Nevphta SAAA hoLA oot WiLUPY aoTiidl LFAAN::
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I'he Federal Democratic Republic of Ethiopin

TYRE L LAP SANE-O.LP £1TNAN

Y
Véafulof DO R0 N ” fh.ov. 4 293123

TG,09 41 2015 9.9

Federal High Court

HE U Vddis Ah

FORF R4 2§ hydtehiy RT0% Foet

hILY R0 AN AIRC ALl ooBanldf LR QN CLLONTT PRI LOTAY
MuES FPNA- Aeo8Tl POLENTA AP @RI AP PAOIT ACINT RFAA MF
PILAD S ovaodANT PRAAIN Phofuled ooBavlf LLR /N NAPE & 1234/2013
NFAma@ MANY eohld 9% CANT® 3 @-0NNN PPy Phef RELAATY WG aohd
NCRET? 4eNae CoofTl DAY PA@ AT LUIT AAMT Phamar S0k ML
Ah NFT PAF®F AGT UA NA- DATLdand e WIRY ARYT 1APT
Pongil NPT AA® AN POLFend G0 CTONH AT ATALT PRI
TN LATAN  TECTFT AeNA- ATINEGIL AP CHNPA @L9"  @0nd
LUPMBA AANA ALIONT::

hHLV?® NAL AU? NN 188 ASSrE PeLNa? ¥PAN NieoAhd AL LOATAY
POLA Y- LIS NN AT NPLLCA PO 42A vl PULOEGIL 1AL
A3 ASTIT POLhLAD TIHY® hAC 25 WILTLNNT h&SyT 1IN hhddA PhT
neA “INFoef €. 177/1945 avaod @ C9VTHNA» 8L v 979 WG RAL
Py PANTALC 429" Naotfy P85 THH PAhLA NWPY A%l PoohdA
Dt AN Fhihd @TF T AtaodAL 182 DG 25 NAL ANSANT PU1LTA
PARL hari L9 AR CHF@ heigdoe P8 WRYTT POlaofN 1Y
AGTIPAY: R FF@ POILF O AT P10 NdSed- hE/SYNA LY DAY
MG Pl TARTY (havAhdt NAPE 4. 1234/2013 AR 11 (2) eohld
hiied 5 (1) (V) hah (@) A L322F AL +mPd P27 AP ALY NCHC
@NT PLNG/GINA PATL BATANT AlkdT e ACINE5IL OATE  Phar
NAGoIP AATIART®: LU NPT £79° NAPE 4. 1234 W3R 11 (2) eo0ldl NTAR
ANG/EMNA Dbdme T hoIe@F PEET g P ANT TAGT Noode

AdJooEaold ¢ LR €M PTOAM oolPST@d haPH W3R 14 aoTH BFAAN:
4

39"

Nah 4hh 7 %
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