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ABSTRACT

In the world we are living in, investment is a proper route to economic prosperity. Here, we have
to discern the fact that this mainly implies foreign investment, and different countries endeavor
to attract this kind of investment. Accordingly, there is a fruitful proliferation of foreign direct
investment that presupposes well regulatory system which at the same time insures both
investment liberalization and protection.

During the past few decades, many developing countries have begun to sign bilateral investment
treaties (BITs) in an attempt to attract greater levels of foreign direct investment (FDI). By
signing BITs, investment-seeking governments are thought to more credibly commit to
protecting whatever FDI they receive, which in turn should lead to increased confidence among
investors and ultimately greater FDI inflows. The writer finds that whether BITs increase FDI
depends upon whether a government develops a reputation for actually upholding its BIT

commitments.

For achieving those in an effective and efficient manner, nations of the world are entering into
bilateral investment treaties (BITs) in which this study tries to explore by giving a due emphasis
on Ethiopia. Currently, Ethiopia has entered into about 30 BITs with different countries, and it is
the writer's contention that they will support the country’s efforts in attracting foreign
investment especially from those she has already entered that kind of treaty. They will have their
own role for the development of the country if well regulated.

The basic purpose of this research isto analyze the trends and issues regarding BITs, and dispute
settlement under Ethiopian law. The main issues of the research are how to appreciate the effects
of BITs issues and trends. The research methods include review of literature and legal analysis.
Primary and secondary sources were consulted in the research. Interview has been conducted in
data collection.

The research findings reveal that bilateral investment tresties are not as such effectively
implemented in Ethiopiaand it is recommended that we should develop our capacity.

viii
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CHAPTER ONE

INTRODUCTION

1.1. Background of the study

International investment law is one of the fastest growing areas of international law today.*
Every state endeavors to reach high stage of development particularly economic development
that could serve as the basis for other sectors of development.? No state is self sufficient to
achieve these objectives unless it secures some sort of external finance in the form of investment
from abroad by entering into bilateral or multilateral treaties.® Bilateral investment treaties
(BITs) are those agreements concluded between the capital investing state (home state) and the
capital receiving state (host state) whereas Multilateral investment treaties (MITS) are those
agreements concluded between a home state and more than two host states or legal entities
established and incorporated in the latter states.’

This research is concerned on bilateral investment treaties. Bilateral investment treaties (BITS)
have greatly proliferated in the last two decades, and play an increasingly significant role in
global trade and investment protection. Proponents argue that BITs, like multilateral investment
agreements, serve to broaden global economic security and development.®> Although there has
been much opposition to multilateral agreements by civil society, BITs have largely avoided
similar scrutiny, despite the fact that they are far more widespread and contain essentially the

same components.®

! Rudolf Dolzer and Christoph Schreuer (2008), Principles of International Investment Law, oxford university press,
New York, p.471
2 (2008) Foreign Direct Investment in Latin America and the Caribbean, Briefing Paper, United
Nation, p.7
* 1bid

4 (2004) Key Terms and Concepts in 11As. A Glossary, UNCTAD series on issues in
international investment agreements, United Nations, New Y ork and Geneva, p.13

° (2007) Bilateral Investment Treaties 1995-2006: Trends In Investment Rulemaking, United Nations
New York and Geneva, p.1

® Mahnaz Malik (.2010) South-South Bilatera Investnent Treaties: The same old story?, IV Annual Forum for
Developing Country Investment Negotiators Background papers, New Delhi, October 27-29, 2010, p.1

1
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As bilateral investment treaties (BITs) grow in number and prominence, an ongoing question is
whether these treaties are effective.” That is to say, do governments that sign these treaties, with
the hope of increasing the flow of foreign investment to their respective countries as their
primary goal, actually experience increases in inward flows of foreign direct investment.

Every bilateral investment treaty begins with a declaration relating to the purpose of the treaty.
Reciprocal encouragement and protection of investments is one objective. The basic features
common to BITs have changed little since their inception. The main provisions cover the scope
and definition of foreign investment, admission of investments, national and most-favored nation
status, fair and equitable treatment clauses, compensation guarantees for expropriation, war and
civil unrest, guarantees of fund transfers the recuperation of capital gains, subrogation of

insurance claims, and dispute settlement provision.®

The feature of bilateral investment treaties is that they are usually made between unequal
partners. They are usually agreed between a capital exporting developed state and a developing
state keen to attract capital from the former state. Developing countries may also enter into such
treaties among themselves does not obscure the fact that one of these countries is an exporter of
capital vis-&vis the other.’ The rational for the treaty itself is to promote and protect for the
capital that is so received.

1.2. Statement of the Problem

It is widely believed that bilateral investment treaties contribute to establish a favorable
investment climate, building confidence and sending a positive signal to investors. For home
countries, the most important purpose of bilateral investment treaties is to secure predictable
conditions for their investment abroad, including certain standards of treatment and protection, as
well as independent third-party mechanism for the settlement of investment disputes.™

" Todd Allee and Clint Peinhardt (2008), Contingent Credibility: The Reputational Effects of Investment Treaty
Disputes on Foreign Direct Investment. The University of Texasat Dallas, USAP. 1

8 .
Ibid
® Sornarajah, M. (1994) The International Law on Foreign Investment.: Cambridge University Press, USA, P.207

1% Howard Mann (2008) International Investment Agreements, Business and Human Rights Key Issues and
Opportunities. 11SD’ s at www.iisd/investment. p.18
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In short bilateral investment treaties contain provisions guaranteeing fair and non-discriminatory

treatment for investment, protecting investment against expropriation and other forms of non-
commercial risk, and establishing mechanisms for third-party dispute resolution. Some bilateral
investment treaties include other clauses, such as restrictions on performance requirements,
provisions to promote transparency of national law and balance of paymentsissues.™*

Bilateral investment treaties are not necessarily consistent with some provisions of national law.
In some cases, they influence national law by virtue of which Parties enact to meet the
requirements of the treaties® While bilateral investment treaties constitute lex specialis,
establishing treaty rights and obligations for the Parties, it is questionable to what extent bilateral
investment treaties would or could give rise to rules of customary international law.*® There is
general agreement that the increasing number of bilateral investment treaties reflects the positive
role that foreign investment plays in economic development. The widely held assumption is that
bilateral investment treaties play an important factor in creating a favorable investment climate
as well as to promote growth. Other factors that may play a greater role in attracting foreign
investment include the size and growth of the market, the quality of infrastructure, human skills,
political, economic and legal stability, and the new parameters of a globalizing world economy.*

Bilateral investment treaties must also take into account a host country's developmental
objectives. For this reason, bilateral investment treaties need to drike a balance between
providing predictable conditions for investment abroad and reserving for host countries the
flexibility to pursue their economic development in the framework of their own laws. As regards
the latter, agreements should indeed be constructed in a manner that promotes the economic
development objectives of developing countries.® Finding a balance between the rights and
responsibilities of home countries, host countries and investors begins with an appropriate
approach towards liberalization and transparency of measures on the one hand and promoting the
socio-economic interests of host countries on the other. Developing countries can facilitate

1 Karl P. Sauvant and Lisa e. sachs (2009) The effect of treaties on foreign direct investment: bilateral investment
treaties, double taxation treaties, and investment flows, Oxford University Press, New York, p.121

12 (v

Ibid
13 Stephan W. Schill. 2008. Investment Treaties: Instruments of Bilateralisn or Elements of an Evolving
Multilateral System? Paper for the 4th Global Administrative Law Seminar, Viterbo, June 13-14, P.20

% |bid
2 |bid. p.23
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investment through insurance programs, incentives to, the importation of technology, upgrading
the importance of high quality investment especially in priority sectors, environmental and
consumer protection, monitoring restrictive business practices, imposing performance
requirements, in ways that promote the development of local enterprises in host countries and
demanding the implementation of social responsibilities of investors.!* From a developing
country's perspective, the ultimate test of any bilateral investment treaties is its development

friendliness.'’

Some of the main aims and objectives of this thesis is to examine some issues related to
Ethiopian bilateral investment treaties in the context of development issues. It seeks to examine
whether the existing Ethiopian bilateral investment treaties have positive or negative impacts on

the socio-economic development of the country.
1.3. Literature Review

Numerous works and studies have been published in the area of international investment
agreement over the years. Academic institutions and international organization including United
Nations Conference for Trade and Development (UNCTAD) and International Institute for

Sustainable Development (11SD) have undertaken extensive research on FDIsand BITSs.

UNCTAD international investment agreement monitor provides the latest development in
international investment agreements on various issues such as a discussion on settlement of
disputes between investor and state. UNCTAD reports further analyze the nature and
development implication of international investment agreements to developing countries. The
reports have also dealt about the effectiveness of arbitral decision on the evolution of dispute
settlement under BITs*®

16 [y

Ibid. p.24
v (2000) International Investment Agreements: Flexibility for Development, UNCTAD series on
issues in international investment agreements, UNCTDA, United Nations New Y ork and Geneva, p. 36
8 UNCTAD (1999), Trendsin International Investment Agreements: An Overview. UNCTAD Series on Issues in

International Investment Agreements, United Nations, New Y ork and Geneva

PDF created with pdfFactory Pro trial version www.pdffactory.com



http://www.pdffactory.com

The Existing Status of Bilateral Investment Treaties in Ethiopia..........

The study of Hailu Burayu™ discusses the settlement of investment dispute and the Ethiopian
experience. The author gives the historical background of investor-state disputes settlement
mechanisms. He points out the position of developing countries in 1960s when investor- state
disputes were resolved through local courts to the present situation where almost all developing
countries have fully accepted highly protective investor-state dispute settlement mechanism.

Assefa Ali° evaluates the problems of the incentive regimes of private foreign investment in
Ethiopia: the law and the practice. He examines whether incentive regimes related to attract
foreign investment into Ethiopia have been effective in facilitating, and encouraging foreign

investment.

Getahun Seifu ?* examines foreign direct investment in Ethiopia and the emergence of bilateral
investment treaties and regulatory space of the respective country. He is of the view that the
fundamental rights related to non discriminatory treatments, that are national treatment and most
favored nation treatment of foreign investments are relative rights. They are granted, limited or
denied depending on treatments that a country gives to either its own nationals or investors of
third country. Thus, it is for the concerned country to appropriately regulate how much treatment
it should give to its own nationals and third country nationals.

Peteros L.E has written extensively about the implications of BITs on sustainable development.
In one of his works”® he argues that, state sovereignty includes the right of the government to
regulate economic activities for the public interest. Most BITs limit this right by limiting ways in
which the government can pursue their economic development policies. Investment promotion
and protection must not be done at the expenses of other key policy objectives. He further argues
that most notable feature of these investment treaties is that they permit foreign investors to sue
host governments under international law in the event of an alleged breach of the treaty

obligations.

19 Hailu Burayu (2009) Settlement of Investment Disputes and the ICSID Convention: Any Ethiopian Experience?,
Unpublished, Addis Ababa University Law Faculty, Ethiopia.

% Assefa Ali (2005) The Problems of Incentives Regimes of private Foreign Investment in Ethiopia: The Law and
the Practice, Unpublished, Addis Ababa University Law Faculty, Ethiopia

ZGetahun Seifu (2008) Regulatory Space in the Treatment of Foreign Investment in Ethiopians Laws, 5 the Journal
of World Investment and Trade, South Africa

2 |E Peteros (2006) Bilatera Investment Treaties Implications for Sustainable Development and options for
regulation, Friedrich Ebert Stiftung SAIIA 11SD, Berlin.
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In bilateral investment treaties and development policy-making,**he discusses among other
things, the impact of BITs upon development policy making with particular focus on the treaty
practice between Switzerland and the United kingdom. The paper examines what BITs state and
what the treaties exactly do. Mogt importantly the study gives specific implication of BITs on
development which could give useful insight to developing countries before signing such BITs.

1.4. Objectives of the study

The general objective of this study is to examine and analyze the problems faced by developing
countries like Ethiopia in attracting the much desired foreign investment, due to lack of
protective legal frame work in either the host country or international body with the authority to
handle effectively the disputes that could arise between investors and host countries. The
research attempts to examine whether the Ethiopian bilateral investment treaties so far signed
enhanced the flow of foreign investment. The specific objectives of the study are the following:

- To analyze the main reasons for concluding bilateral investment tregties.

- Toidentify issues of concern that arises from bilateral investment treaties.

- Toevaluate and analyze the impact of bilateral investment treaties.

- To shed light on the challenges and prospects of the bilateral investment treaties in the
development dimension in Ethiopia

1.5. Research Questions

The study attempts to answer several questions. The main question is how to appreciate the
effects of bilateral investment treaties issues and trends, among others the following questions
that are considered in this respect include:

- Why do many countries conclude BITs, while others do not?
- What issues do these treaties cover? how are they covered? and what are the main
similarities and differences in this respect?

- How are BITsimplemented in so far as both protection and promotion are concerned?

2 LE Peteros (2004), Bilateral Investment Treaties and Devel opment policy making, 11SD, Canada.

6
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- What role do they play in shaping standards of international law?
- What impact do BITs have on FDI flows and development, and how can agreements be
strengthened from a development perspective?

1.6. Significance of the study

This study will provide an in depth analysis of the bilateral investment treaties in Ethiopia. It
will provide researchers, legal professionals and other interested entities to undertake an in depth
study on the issues and to raise awareness among the various stake holders as to how the
problems identified in the bilateral investment treaties can promote the socio-economic
development of Ethiopia. This thesis will contribute its part in terms of furnishing an insight on
the legal structure of the Bilateral Investment Treaties. In addition other significance of the study

includes:

- To help professionals acquire national, regional and international experiences in investment
tredties;

- To enable national, legal professionals appreciate the advantages and disadvantages behind
policy decisions in signing bilateral investment treaties in the case of Ethiopia;

- To help persons authorized to sign bilateral investment treaties develop a clear
understanding of the rules of settlement of disputes pertaining in investment treaties;

- To enhance awareness of all concerned stakeholders and help them appreciate the
significance of foreign investment;

- To stimulate and encourage other researchers to undertake further study in relation to the

topic.

1.7. Scope of the study

International investment law is not only the perhaps fastest growing area of international law and
dispute settlement today, but also a field that faces considerable challenges and criticisms from
States, investors, civil society, non-governmental organizations, and legal scholars. This study
will not discuss the overall structure and content of international investment treaties in the

7
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Ethiopian legal and constitutional context, but, as the title itself indicates, it will attempt to shed
light asto the current problems connected to Ethiopian bilateral investment treaties.

1.8. Limitation of the study

The main limitation of the study is lack of adequate materials written on the issues in the context
of Ethiopia pertaining to the area of a special focus. The other limitations are financial problems,
time constraint and problems associated with access to internet facility.

1.9. Research M ethodology

From the statement of the problem above, the thesis examines the existing status of Ethiopian
bilateral investment treaties issues and trends. The thesis used both primary and secondary
sources of data. The primary sources include basic documents such as international instruments
and agreements, statutes, declaration, treaties, official circulars and publications by relevant
government departments.

The substance of the thesis is based on research conducted from secondary sources. This
includes library research, books, the internet, journal articles, magazines, conference and seminar
proceedings and reports.

In addition, research was done through conducting interviews with the relevant government
departments negotiating BITs. In the course of this study both structured and unstructured
interviews were used. Further, a comparative analysis is done with other countries. This
comparative analysis helped to assess the implication of the existing status of bilateral
investment treaties in Ethiopia. All the persons interviewed remain anonymous and are
referenced according to the name of their organization and date of interview.
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1.10. Structure of the paper

The paper has six chapters. The first chapter will try to cover the proposal. This proposal
generally introduces the background of the study, statement of the Problem, literature review,
objective of the study, research questions, significance and scope of the study, limitation of the
study, methodology of the study and organization of the paper.

The second chapter is all about the notion of bilateral investment treaties. Particularly, the
origins of bilateral investment treaties, the reasons for entering in to bilateral investment treaties
and characteristic features thereof. Chapter three deals on the relationship between investment
treaties and other aspects of international law. This chapter focuses on introduction and sources
of international law; some distinguishing features of investment treaties from general aspects of
international law, why are bilateral investment treaties problematic? the impact of bilateral
investment treaties on foreign direct investment, why developing countries continue to sign
bilateral investment treaties ? and whether bilateral investment treaties promote the flow of
foreign direct investment to Ethiopia.

The chapter four will focus on other provisions of bilateral investment treaties. Such as
admission and establishment of investment, investment promotion, general standards of
treatment, expropriation, war and civil disturbance, transfer of funds and the settlement of
disputes. Chapter five examines on relationship between bilateral investment tresties and
sustainable development. This chapter focuses on the meaning of development, the nexus
between investment and other issues, new concerns in bilateral investment tredties,
environmental concerns, and human rights concerns, protection of labor standards and bilateral
investment treaties and sustainable development.

In chapter six, | have covered the Ethiopia s bilateral investment treaties and scope of application
of the bilateral investment treaties. Finally the paper will be wound up forwarding some
conclusions and recommendations for the problems identified.
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CHAPTER TWO
BILATERAL INVESTMENT TREATIES

2.1. Overview and History of Investment Treatiesin general
I nvestment defined

In the concept of investment is a household term. However, there is no uniform understanding of
it. For this reason, many scholars have ventured to come up with the definition of investment.
But there is still no universally accepted definition regarding investment. For the sake of
convenient and clarity investment, it can be stressed that it has a higher risk and longer time scale

than saving and the return come in the form of income, or gain or a mixture of two.**
Encyclopedia Britannica explains the concept of investment as:

a process of exchange income during one period of time for an asset that is
expected to produce earnings in the future periods. Thus, consumption in the
current period isfor going in order for gain a great return in the future.”®

Pursuant to this definition, saving is imperative to reap better profit or return on investment there
after.

Investment may be in the means of production and/or purely financial investment.
At the individual level both types of investments may provide a monetary return to
the investor. However from the stand point of the entire economy, purely financial
investment appears only as title transfer and do not constitute as addition to
productive capacity.

This definition implies that investment encompasses tangible resources that brought investment
in to being and intangible assets that are capital flow in terms of finance. Other economist
scholars stress that there are two different attributes, namely time and risk. The scarify takes
place in the present and in certain. The reward comes later, if at all, and the amount of reward is
generally uncertain. In the case of investment risk is dominant factor (for example, with options

24 Caudell Jane (2005) Investment, 5" ed., ICB publishing, New Delhi, p.5
%The New Encyclopedia (2003) vol. VI, 15" ed. P.363
26 |t

Ibid
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on common stocks). In both cases time and risk are important (for example, with share of

common stock).?’

According to this definition time and risk or both are dominant or determinate factors or
attributes in investment. It involves sacrifices of current capital for uncertain future. This is to
stress that investors should realize that occasion and danger are inseparable when they decide to
invest their capital.

World Book Encyclopedia on its part hand defined the term investment as.

Investment is the use of saving to produce future income. The term more
specifically refers to the use of funds to acquire capital goods.?®

It shows that investment is the current wealth which in turn enables the investor to maximize his
return on his investment in the form of real asset or capital goods. Some other also define

investment as the spending by business such as machines and buildings, which
can be used to produce goods and services in the product. The investment part of
total income is the portion that will be used in the process of producing goodsin

the future.?®

This means that investment may also be defined as the use of today’ s resources which consists of
edifices and but investment can also be made in other than goods, real property etc... The Re-
enacted Investment Proclamation No 280/2002 defines investment as:

expenditure of capital by any investor to establish a new enterprise or to expand
or upgrade one that already exists.*

However, the definition of investment under Ethiopias BITs is very broad, and includes
portfolio investments and intellectual property rights, etc.... Article (2) of the Ethio-Turkey
bilateral investment treaty, for example, defines investment to include:

" Georan J .A, William F.S and Jeffery V.B (2003) Fundamental of Investments, 3 ed., Parentice-Hall of India
Limited, New Delhi, p.1

% \World Book Encyclopedia (2001), vol. 10, Chicago, p.366

% Miller Roger Leroy (2000) Economics Today the Macro view, 1999-2000ed , Reading Massachusetts Addison-
Wedley, Canada, p.67

% |nvestment Proclamation, Pro. No. 280/2002, Federal Negarit Gazeta, 8" year, No.27, Article 2(1)
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(a) Shares, stocks or any other form of participation in companies

(b) Returns reinvested, claimsto money or any other rights having financial value
related to an investment.

(c) movable and immovable property, as well as any other rights as mortgages,
liens, pledges and any other similar rights as defined in conformity with the laws
and regulations of the Party in whose territory the property is situated,

(d) industrial and intellectual property rights such as patents, industrial designs,
technical processes, as well as trademarks, goodwill, know-how and other similar
rights,

(e) Business concessions conferred by law or by contract, including concessions

related to natural resources.*!

Unlike other definitions, the agreement defines investment in general or broad terms. Stock
markets; financial activities; corporeal and incorporeal assets in general, and other rights that are
to be governed by law where the property is located are treated as investment. In addition, the
issues of intellectual properties are also addressed. Furthermore, it defines investment regarding

natural resources, however.
Treaty defined

Article 2 (I (a)) of the Vienna convention defines a treaty as “An international agreement
concluded between states in written form and governed by international law, whether embodied
in a single instrument or in two or more related instruments and whatever its particular
designation”.

Cardinal elements of the definition include:*?

To be a treaty an agreement has to have an international character, i.e., an agreement
concluded between a state and another state, a state or administrative agencies of the
contracting state authorized to conclude such an agreement.

3 Agreement between the Federal Democratic Republic of Ethiopia and the Republic of Turkey (2000) Concerning
Promotion and Protection of investment, Done at Addis Ababa, Art.2
32 Anthony Aust (2000) Modem Treaty Law and Practice, Cambridge University Press, New York, P.22
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To be atreaty the agreement shall be typed or printed i.e. the text shall be reduced to a

permanent and readable form, an oral agreement can not be atreaty.

The agreement shall also be signed by the partiesto the treaty. A signature is presumed to

make an integral part of the requisite written.

To be atreaty it shall be governed by international law i.e. embracing the element of an
intention to create obligations under international law. If there is no such intention the

instrument will not be considered as a treaty.

The treaty shall be contained in a single instrument. Additional instruments may be added

in the form of protocol, agreement or additional notesto the treaty.

The agreement shall be named a treaty excluding designations like compact, solemn
declaration, administrative agreement, and protocol of decisions, platform concordant,
agreed minute and terms of agreement with which a treaty used to be called.

Investment tregties are either bilateral or multilateral in character. Bilateral investment treaties
(BITs) are those concluded between the capital investing state(home state) and the capital
receiving state (host state) whereas Multilateral Treaties (MITs) are those concluded between a
home state and more than two host states or legal entities established and incorporated in the
|atter state (). %

Foreign Investment in General

Investment is a process of economic activity which involves the capital, technology and
technological know-how for the exploitation and exploration of natural resources, production in
agriculture, manufacturing, trade and other economic activities. The dictionary meaning of it is
the placing of capital or laying out of money in a way intended to secure income or profit from
its employment.® Thus, it can be said that it is a process of exchanging consumption during one

% Konrad Von Moltk and Howard Mann (2004), Towards A Southern Agenda on International Investment:
Discussion Paper on therole of International Investment Agreements, at http://WWW.iisd.org, p.5

% Henry Cambell. Black (1991) Black’s Law Dictionary.6™ ed. P.572
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period of time for an asset that is expected to produce earning in the future period, postponing
consumption in the current period in order to obtain greater return in the future.®

In economics, also the term is used to refer to the process or the result of an increase in the
productive tangible assets of an entity whether in the form of a new tool, a new factory, or a new
building.*® For the individual investor, however, investment has the every-day meaning of more
acquisition or creation of an asset,?’ like buying and a residential house for oneself. The reason
for such individual conception of investment is that the terms investment and property are being
wrongly treated as synonyms to cover al types of interest and right in property.®® This is an
erroneous conception because investment refers only to the acquisition of productive tangible
assets.

The current investment proclamation of Ethiopia, (i.e. investment proclamation No 280/2002)
defines investment as an expenditure of capital by an investor to establish a new enterprise or to
expand one that already exists.*® Here it sounds reasonable to add, though the provision does not
mention, the capital outlay by an investor to buy existing investments such as the existing public
enterprises. Thus it is evident and can be said that investment is the channeling of finance and
know how to participate in the available economic sectors so as to earn a capital gain which
would intern make one participate in the process of economic development.

In the preceding of this chapter, an attempt was made to define investment. This in principle also
makes it easier to define what foreign investment is. However neither the investment
proclamation nor the general public international law provides a better legal definition and
clarity of international investment.*

Even in the relevant multilateral treaties such as Conventions Establishing International Centre
for Settlement of Investment Disputes (ICSIDS) and Multilateral Investment Guarantee Agency

% The New Encyclopedia Britannic (1993), Investment, vol. 6,15" ed. , P. 363

% (1989) .Foreign commerce and investment in market economy countries’ International Encyclopedia

of Comparative Law, Val. 17, chapter 22, P.58
37 |
Ibid
% George Schawarzinberger (1996) Foreign Investment and International Law. P. 17
% |nvestment proclamation, proclamation No. 280/2002, Negarit Gazeta, 8 Y ear No 27, Art 2 (1)

40 .(1989) Foreign commerce and investment in market economy countries’ International Encyclopedia

of Comparative Law, Vol. 17, chapter 22,P.59
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(MIGA), do not provide a clear definition thereby letting the numerous bilateral and regional
treaties adopt their own definitions.**

The Ethiopian investment proclamation defines “foreign investors’ as those foreign nationals or
enterprises owned by foreign nationals having invested foreign capital in Ethiopia. It also
includes Ethiopians permanently residing abroad and preferring treatment as foreign investors.*?
Based on this definition we can safely say that foreign investment is expenditure of capital by a
foreign investor to establish a new enterprise, or upgrade that one which already exists, or to buy

an existing enterprise in away intended to secure income or profit from it.*

Here it is necessary to dtress that in foreign investment the capital we are talking about is a
foreign capital which is a transfer of funds from one country to another without any counter
movement of goods or Services from the recipient country, to make it participate in the economic
development or productive activities.** This excludes a mere foreign deposit in local banks.

Types of Foreign Investment

Foreign investment the first distinction that must be drawn is between public and private foreign
investment. Public foreign investments are those cases where state is usually the investor, at
present, in guise of leaders to another state.*®

Private foreign investment differs from that of public in its objective which is always to make a
profit while in case of public foreign investment it may be merely to avoid economic losses.
Public investments also emanate from governmental decision and are designed to meet some
public demands whereas the private investments are always profit motivated. In short some of
the main differences between private and public investment are that while the former s driven by
profit motive, the latter takes in to account many diverse socio-economic factors such as delivery
of public services at least cost for the public. Moreover, not only the aims and objectives but the
ownership, structure and management of the organization and investment are also different. The
latter has public interest at heart.

“1bid

“2 | nvestment proclamation, proclamation No. 280/2002, Negarit Gazeta, 8 Y ear No 27, Art 2 (6)

“3 |bid Art 2(1) cum Art 2 (6)

4 Duri mohammed (1969) “Private foreign investment in Ethiopia (1950-1968)” Journal of Ethiopian Studiesvol. 7
No 2 Addis Ababa University Ingtitute of Ethiopian Studies, Ethiopia, P53

> G Hornsey (1950) “Foreign investment and international law” international law quarterly, vol. 3, P.53

15

PDF created with pdfFactory Pro trial version www.pdffactory.com



http://www.pdffactory.com

The Existing Status of Bilateral Investment Treaties in Ethiopia..........

Apart from this distinction a further important distinction commonly made is between industrial
or commercial investment and financial investment.*® Commercial or industrial investments are
those ventured through acquiring new buildings, machinery or Equipment where as financial
investments are those made through acquiring shares, debentures, or other claims.*’ It aso
involves making more money from the financial transactions and investments done by financial
institutions and investment banks.

Financial investment can also be divided into direct and portfolio investment depending on
whether effective control of an enterprise is acquired or not. Foreign direct investment (FDI)
occurs when the foreign investor has the power to control the operation of the business in the
host country.”® In portfolio financial investment, however, the foreign investor holds securities
without having significant controlling power in the management of the business.”® Thusiit is the
exercise of managerial control that distinguishes direct investment from portfolio or direct
investment, which is determined by the level of the share holding and representation on the
managerial board.

History of International Investment Treaties

International investment has a very long history but international investment agreements (11As)
are arelatively recent phenomenon. The Havana Charter of 1948 was intended to form the basis
of a universal trade agreement to complement the Bretton Woods institutions.® This is the
agreement that, for example, spawned the General Agreement on Tariffs and Trade, the GATT.

Articles 11 and 12 of the Charter both foresaw the future negotiation of an agreement on

“ Grant L Reuber with H Crookell, M Emperson, G. Gallais Hammons ( 1973) private foreign investment in
development, united states P. 100

47 |
Ibid

“8 Hebert Brownell (1976) Foreign investment in united state should not be restricted, current legal aspects of

foreign investment in the united states, P. 57

49 |1

Ibid
* Havana Charter for an International Trade Organization, at: http://www.globefield.com/ havanahtm. Article 11
called for international negotiations on an investment agreement. Articlel2 sets out set specific guiddines for such
negotiations.
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transnational investment.®® Article 12 set out some parameters for such a negotiation. It
recognized that host states have the right, in particular:

(i) to take any appropriate safeguards necessary to ensure that foreign investment is not
used asa basis for interference in its internal affairs or national policies;
(i) to determine whether and to what extent and upon what terms it will allow future foreign
investment;
(i) to prescribe and give effect on just terms to requirements as to the ownership of existing
and future investments;
(iv) to prescribe and give effect to other reasonable requirements with respect to existing and
future investments,
These negotiating guidelines were not intended to be legally binding. They did, however,
recognize the tension between private rights and public goods, and between the movement of
capital and the development of domestic economies, that is inherent in any investment. Article
12 of the Charter, whether fortuitously or presciently, suggested the use of bilateral investment
agreements, bound by the same principles, if the international process did not generate the
anticipated results.

The host-state centered approach of the Havana Charter is far removed from the investment
agreements that were actually concluded, beginning with a bilateral agreement between Germany
and Pakistan in 1959.° The narrow scope of the issues addressed by foreign investment
agreements was also partly consistent with the narrow scope of analysis of foreign investment as
being an activity largely related to trade. Indeed, much investment was originally ancillary to
trade. Colonial investment was designed to exploit natural resources for export. New investments
in “developing” countries were thus designed to capture local markets that had previously been
supplied through trade or to benefit from host country endowments natural resources and cheap
labor to strengthen competitive positions in international markets.>® [nvestment rules came to be
based, in large measure, on the trade regime rather than on an analysis of the complex set of

L For example, Art. 12 states that “the interests [of investor home and host countries] may be promoted if such
[countries] enter into bilateral or multilateral agreementsrelating to the opportunities and security for investment.”

2 Konrad Von Moltk and Howard Mann (2004) Towards A Southern Agenda on International Investment:
Discussion Paper on therole of International Investment Agreements, at http://WWW.iisd.org. p.3

® Luke FEric Peterson (2004) Bilatera Investment Treaties and Development Policy-making, at
http://WWW.iisd.org, p.4
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relations between an investment and the host state that all required attention if balanced and,
therefore, equitable international investment rules were to be drafted.>

This narrow vision may have also been reinforced by the fact that one of the common goals of
any IlA is to ensure non-discrimination, a concept that is at the core of the GATT. The
underlying rational is the disciplines that had served the GATT related to most-favored nation
treatment, or national treatment, and a measure of transparency should be the same types of
rules applied to transnational investments, and would, therefore, achieve the right approach to
non-discrimination in an investment regime.®® This in turn obscured the complex institutions
employed at national levels to maintain a balance between investor rights and public goods
institutions that needed to be mirrored or at the very least respected by any I1A.

It would not be an exaggeration to describe the conclusion of I1As between unequal partnersas a
negotiation. This is because for the most part the investor countries, generally are able to dictate
the terms of these agreements and the host countries desperate to attract FDI find themselvesin a
much weaker bargaining position..*® Thus a large number of |I1As were concluded without real
negotiations, giving a false sense of legitimacy to the approach that they represented. In light of
the above, it is hardly surprising that the negotiation of I1As between increasingly equal partners
has now become a minefield.

Investments including investments that promote sustainability must generate returns, including
the cogt of replacing the investment when needed. Consequently, an approach to sustainable
development that focuses on investment actually represents a dramatic reduction in the presumed
costs to meet the requirements of Agenda 21 that have been cited ever since the United Nations
Conference on Environment and Development.*’

* Konrad Von Moltk and Howard Mann, (2004), Towards A Southern Agenda on International Investment:
Discussion Paper on therole of International Investment Agreements, at http://WWW.iisd.org, p.5

* Von Moltke, Konrad (2000) Investment, Non-Discrimination, and the Environment, Paper prepared for the
OECD Environment Directorate, p.22

56 |

Ibid
" Konrad Von Moltk and Howard Mann (2004) Towards A Southern Agenda on International Investment:
Discussion Paper on therole of International Investment Agreements, at http://WWW.iisd.org, P.67
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In the past decade, there has been a dramatic increase in international investment. There is little
doubt that foreign direct investment (FDI) will play a significant role in the search for
sustainable development, though the positive or negative direction of this role till remains
unclear. [1SD believes that 11As that recognize the full panoply of issues can contribute to the
transformation of a global economy that is known to be unsustainable into one that has a more
hopeful future.®

2.2. The Origins of Bilateral Investment Treaties

Bilateral investment treaties (BITs) have been negotiated since the late 1950s. Their number has
increased to with 2,200.*° The agreements were developed as a solution to the long-standing
uncertainty as to the applicable international law standards governing the treatment of foreign
property and property-owners.®

States have traditionally welcomed foreign investment for a variety of reasons. Foreign
investment has been regarded as; inter alia, an engine of economic growth, a source of foreign
currency income, a stimulator of the local economy, and a source of foreign skills, information
and know-how.®' Foreign investment takes place in different forms, including through
committing capital resources abroad either directly or through portfolio investment and by
licensing the use of technology, etc. Because of the form such investment takes, it requires
gpecial protection under the law of the country concerned. This is because foreigners who
purchase land and other immovable property or enter into joint ventures to create anew company
cannot leave the host country as and when they want.®® Their commitment to the host country is
long term, and hence there is a need for long-term protection under special laws. Such protection

has traditionally been sought under international law and more recently under BITs. *

*® Konrad Von Moltk and Howard Mann, (2004), Towards A Southern Agenda on International Investment:
Discussion Paper on therole of International Investment Agreements, at http://WWW.iisd.org, p.6

% UNCTAD (2003) World Investment Report, p. 21.
% Sornarajah, M. (1994) The International Law on Foreign Investment. Cambridge University Press, USA, P.208

¢ Surya P Subedi (2008) International Investment Law Reconciling Policy and Principle, Hart Publishing, USA,
p.83

°2 1bid

% 1bid
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Since investment laws tend to change with a change of governments and their respective
policies, BITs and international law have the effect of stabilizing protection of investor rights.
No state can unilaterally change international law or the provisions of BITs. Such treaties are of
long duration, usually ten or twenty years, with continuing coverage for 20 years after
termination on investments made whilst they are in force. The formal safeguards and guarantees
that BITs provide for non-commercial risks have acted as an incentive to potential investors and
as a useful reassurance to those with existing investments in the signatory states. Therefore,
when it comes to promoting foreign investment, states have sought additional safeguards and
guarantees under international law and BITs, which are designed to set standards of protection.
Although any protection provided for foreign investment is always under the law of the host
country, this law has to conform to the commitments undertaken by the state concerned either

under BITs, FTAs or other principles of international law.

Another distinct characteristic of BITs is that they are concluded mainly between developed and
adeveloping countries. Among the thousands of BITs concluded thus far, only atiny number are
between two developed countries. Most developed countries are stable democracies where the
right to property is protected by law, the judiciary is by and large independent, and there is little
non-commercial or political risk involved in investments made there.®®

Although provisions included in these agreements differ, a a minimum they typically guarantee
foreign investors aright to repatriate their profits and other investment-related funds; a right to
most-favored nation (MFN) treatment and, amost as often, national treatment; a right to
compensation in the event of nationalization, expropriation or indirect forms thereof; a guarantee
of minimum international standards of treatment (e.g., fair and equitable treatment); and dispute
settlement on a state-to-state and investor-to-state basis.

It is very difficult to determine the impact of the 2,000 or so agreements. They vary on the detail
issues, have the covered issues evolved, the language used to do this is surprisingly variable.
Formulations of standard treaty protections may vary somewhat from treaty to treaty and this has

64 .
Ibid
& (2007) Bilateral Investment Tresties 1995-2006: Trends in Investment Rulemaking,

UNCTAD, United Nations, New Y ork and Geneva, p.21
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given rise to diverging interpretations of their meaning.®® Even where formulations are very
similar, tribunals are not bound to interpret the provisions in a standard light and in one notable
instance; two tribunals offered broadly contradictory readings whether a given set of facts
amounted to a breach of key treaty provisions.®’

A growing number of investor-state disputes based on BITs suggest that they are effective at
least in providing investors valuable protection but the evidence is clouded by the lack of
transparency associated with the arbitration procedures that are being used. It is literally
impossible to know how many disputes have been initiated or how many have been decided let
alone with what results and on what legal basis.®® While there is suggestive evidence indicating a
wide range of outcomes and even some contradictory results there is no way to determine what
the overall universe looks like. Thanks to the characteristics of some of the common rules of
arbitration, a portion of the arbitral iceberg remains hidden from view.®

No clear evidence has emerged to show that BITs have made a difference, for example, by
increasing investment flows between parties.”® Y et a number of concerns have been documented.
While the BITs seek to etablish basic rules of governmental behavior for the host countries, they
do not themselves meet the most essential standards of transparency and accountability. They do
not contribute to the institutional development of host countries to enable them to meet
requirements of due process, nor do they ensure that scarce resources are well allocated, in
particular when disputes siphon off funding from agencies in developing countries that are
under-funded in the first place.

% Peterson, Luke Eric (2004) “Investment Treaty Tribunal Looks under the Umbrella” Invest-Sd News Bulletin,
p.20

7 Peterson, Luke Eric, “Research Note on Emerging BITs Disputes,” April 2003, available

at http://www.iisd.org/pdf/2003/investment. pdf

68 |1

Ibid
% Konrad Von Moltk and Howard Mann, (2004), Towards A Southern Agenda on International Investment:
Discussion Paper on therole of International Investment Agreements, at http://WWW.iisd.org, p.7

" World Bank, Global Economic Prospects and the Developing Countries: Investing to Unlock Global
Opportunities, (2003) World Bank, Washington, p. 129.
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2.3. Significance and Role of Bilateral Investment Treaties

Despite many concerns bilateral investment treaties now enjoy widespread acceptance by
countries from all regions. Indeed, these treaties which were originally concluded almost
exclusively between developed and developing countries are now increasingly being concluded
between developing countries and between these countries and economies in transition, although
the great majorities are still concluded between home countries that are developed countries and
host countries that are developing countries.”

The substantive rules of customary international law on the treatment and protection of
investment, once established in a host country, are rather general, and the procedures for their
implementation generally rely on consultations and diplomatic action; they are thus difficult to
apply to particular situations. As a result, BITs constitute at present a principal source of
substantive and especially procedura rules for the international protection of FDI.”? The
protection issues addressed by BITs are, however, of particular concern to foreign investors.

The main objective of most capital exporting countries is to obtain legal protection for
investment under international law and thus reduce as much as possible the non-commercial
risks facing foreign investors in host countries.” The standards of protection in an international
agreement are considered to be of a higher and more reliable nature than those provided under
domestic law alone, which can be subject to unilateral modification.”* Capital-importing
countries conclude BITs in an effort to attract foreign investment in the interest of development,
by protecting it and thereby demonstrating their commitment to providing a favorable investment
climate.

n (1997) Bilateral investment treaties and their relevance to a possible multilateral framework an

investment: issues and question, Trade and Development Board Commission an investment, Technology and
Related Financial Issue Expert Meeting on Existing Agreements on Investment and their Devel opment Dimensions
Geneva, 28-30 may 19 97, United Nations, Geneva, pp. 5-6
72 |1

Ibid, p.6
|bid, p.7
™ 1bid
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2.4. Reasonsfor Bilateral Investment Treaties

There were several unsuccessful attempts at multilateral treaties on foreign investment
protection.” The reasons for the failure of these attempts are obvious. The issues that relate to
foreign investments made by large multinational corporations give rise to sensitive issues of
sovereignty, exploitation of natural resources and internal economic policies. It is unlikely that
developing states will commit themselves readily on such issues in a binding multilateral treaty,
though developed state will be keen to realize such atreaty.”

Bilateral treaties, on the other hand, are different in that they are made on an ad hoc basis and
their ability to give rise to general principles is remote.”” In addition, such treaties could be
negotiated in such a manner as to suit the mutual interests of the parties, whereas a multilateral
treaty cannot be. Bilateral solutions become necessary simply because of an absence of a
consensus to create multilaterally acceptable norms.

2.5. Characteristic Features of bilateral invessment treaties

The structure of bilateral treaties has a basic similarity.”® The treaty begins with a prefatory
statement as to the aim of the treaty, which is usually the reciprocal encouragement and
protection of investment flows between the two states. This is followed by an identification of
the types of property which are protected and the nature of the link of nationality to one of the
parties that entitle the foreign investor to the protection of the treaty.”® The standard of treatment
to be accorded to the foreign investor is established. The right of repatriation of profits is
asserted. There are statements on the nature of the compensation, if any, to be provided to the
foreign investor for loss occurring during wars and civil riots. The standard of compensation in
the event of a take over of the foreign investor’s property is identified. The procedure for the
settlement of disputes arising from the investment by arbitration is stated. These are standard
contents in all bilateral agreements. But, there are variations of the statements of the rule that are

> Konrad von Moltke. (2000) An International Investment Regime?, Issues of Sustainability, international institute
for sustainable devel opment, USA, P.15

®Sornarajah, M. (1994) The International Law on Foreign Investment. Cambridge University Press, USA, P.212
7\
Ibid
®1bid, P.217
" 1bid
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to be applied as between the parties on each area. To understand these variations, it is necessary
to analyze the contents thereof.

Format of BITs

Investment treaties more or less share a standard format. They start with the preamble. In the
preambles they spell out the principal objectives intended to be achieved by the contracting
parties, then comes defining terms that require clarity to avoid misunderstanding at the time of
implementation of the treaty.

Definitions

The term investment, parties to the treaty, returns, territory, etc is frequently defined in all BITs
as they are essence of the treaty itself. Having an unequivocal meaning in advance by the
contracting parties is commendable to avoid misunderstanding that could possibly arise in the
future. In the sample of BITs the writer surveyed the term investment includes every kind of
rights, properties and assets constituted or recognized in the territory of one contracting party
according to its laws and regulations, including: all movable and immovable properties as well as
property rights thereto; shares, stocks and other forms of participation in business enterprise or
companies, claims to money invested for the purpose of certain economic values related to
investments; exclusive rights to intellectual and industrial property rights including rights with
respect to copyrights, patents, trademarks, trade names, industrial design, trade secrets, technical
processes and knowhow and good will; business concessions conferred by law or under contract
including concessions to search for, cultivate or exploit natural resources.®’ The definition also
recognizes as an investment any change in the form in which assets or capitals have been
invested or reinvested.®*

80 (2004) Key Termsand Conceptsin 1As; A Glossary, UNCTAD series on issuesin

international investment agreements, United Nations, New Y ork and Geneva, p.13
81 i
Ibid
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Partiesto theinvestment Treaty

Investors are either natural persons or legal entities. The state itself may directly or through the
use of state owned legal entities participate in foreign investment of all sorts. Hence, all BITs
uniformly define the term investor as a natural person who is a national (citizen) of the
contracting party without at the same time being a national or permanent resident of the other
contracting state, or any legal entity, including a corporation, a firm, an association or a
partnership consisted or otherwise duly organized under the laws of one of the contracting parties
and has its principal seat and economic activities in the territory of the same contracting party.®*

Territory

Means the territory in which each contracting state party exercises sovereign rights or
jurisdiction in accordance with its legislation and international law including its exclusive
economic zone, land and seas, continental shelf over which the contracting state party has power.

Returns

No one treaty missed to define thisterm as it is related with the purpose of entering in investment
activity itself. It is understood to include amount yielded by investment such as profits,
dividends, interests, capital gains, royalties and other fees. After definition, the protection that is
intended to be provided by the signing of the treaty is reflected in detail.

Treatment

Bilateral treaties are signed between two contracting states to create favorable conditions for
investment by investors of one state in the territory of the other state. Each contracting party
takes the responsibility in accordance with the legislation, guarantee to investors of the other
contracting party. Full protection security to investments made by investors of one state, to bring
an action at international arbitration forum against the other contracting party that has done harm
to the investments carried out by the investor in the territory of the other state. States enter into
such agreements to provide and attract investors. The type of protections granted are stated
below..

8 (2007) Bilateral Investment Treaties 1995-2006: Trendsin Investment Rulemaking,
UNCTAD, United Nations, New Y ork and Geneva, p.23
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Discriminatory Treatment

Treating one of contracting parties differently from the other is prohibited. An action is deemed
to be, discriminatory in effect if it results in treatment of an investor that is different from that
accorded to other investor that is different from that accorded to other investor in a similar or
comparable situation. China is presently entering in to many investment honoring treaties
seriously as it is now investing in other countries. It wants to be recognized as a non-
discriminatory state so that its nationals investing in other countries too would not be
discriminated.

Expropriation

The right to expropriate properties operation in the territory of a given sovereign states is
inherent to the right of statehood. Treaties therefore do not generally prevent states from taking
the property of an investor but they prohibit expropriation without compensation.

M ost Favored nation Clause

A state must not treat less favorably to the nationals of a contracting state than accorded to the
host sate or any other state. Each contracting, state must provided treatment at least as favorable
asthat provide by international law.

National Treatment

Each contracting party has to render foreign investors as favorable as that provided to the host
country’s citizen (s) and provide full protection and security for foreign investment. Investors
are, in any case, granted either national or most favored nation treatment, whichever may be
better.

Equally important is the responsibility that falls on each contracting party to avoid unreasonable
conduct that restricts the operation, management, maintenance or expansion of the investment.

Besides, each contracting party shall comply with obligation that each contracting party has
undertaken with the investor.
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CHAPTER THREE

RELATIONSHIP BETWEEN INVESTMENT TREATIESAND OTHER ASPECTS OF
INTERNATIONAL LAW

3.1 Introduction to the sources of I nternational Law

International law is that element which binds the members of the community together in their
adherence to recognized values and standards. It is both permissive in allowing individuals to
establish their own legal relations with rights and duties, as in creation of contracts, and coercive,
as it punishes those that infringes its regulation.®® International law consists of rules and
principles of general application dealing with the conduct of states and of international
organizations and with their relations as well as with some of their relations with persons,
whether natural or juridical.? International law has a number of special characteristics making it
completely different from highly developed national legal systems which are connected with the
existence of the modern state and its apparatus. There is a dispute on the issue whether all
aspects of international law are hard and binding laws. The controversy has focused on the lack
of sanctions in cases of violation of international norms as compared to municipal law and it has
often confused the question of whether international law is a binding law with the problem of the
effectiveness and enforcement of international law.®®> Treaties could be bilateral or multilateral.
They are used by countries of the world to supplement issues of global nature which are not
governed by customary international law. In short, treaties are concluded to govern a number of
international affairs between and among states of the world.

Tredties are one of the main sources of international law. Treaties are more specific statements
of international obligation than customs, and the consent of the parties to the treaty is clearly
expressed. In modern times the number of treaties in force has increased dramatically such that
treaties often cover all the major issues that come up in a particular international dispute® A
treaty is an agreement governed by international law. This definition is meant to distinguish

8 Akehurst’s (1997) Modern Introduction to International Law , 7 ed. , Taylor and Francis Group, USA, p.8
8 M N. Shaw(1998) International Law, 6 ed., Grotius publication , Cambridge university press, UK, p.6

8 S K kapoor(1969) International Law and Human Rights, 1 ed., Central Law Agency, Indian, p.57
%)_.Oppenheim (1963) International Law A Treatise, 7 ed., Longmans Green & CoLTD , Britain,p.165
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between treaties on the one hand and contracts entered into by States on the other. States may
enter into contracts, commercial or otherwise, that are governed by the national laws of one of
the States involved.®” Treaties may be bilateral or multilateral. Bilateral treaties are treaties
between two contracting states. Multilateral treaties are treaties among three or more parties.
Usually the same legal rules apply to the different types of treaties. The claims relating to norms
of an international law of foreign investment can be accepted as principles of international law
only if they are based on an accepted source of public international law. These sources of
international law are stated in Article 38(2) of the Statute of the International Court of Justice. It
will be useful to indicate the sources available to build up the principles of an international law
on foreign investment.

3.2. Some Distinguishing Features of Investment Treaties from General Aspects of
International law

Investment treaty is not like a friendship and cooperation treaty. The obligations of the parties
emanating from the agreements variations indicate the impossibility of customary principles
arising from these treaties, however many of them there are.®® There are no bilateral investment
treaties between developed countries. The reference made to the existence of treaties between
developing countries does not affect the fact that one of them is an exporter and the other a
receiver of foreign investment.®® Two receivers of foreign investments do not sign such trezties.

The fundamental elements of BITs, cover areas of the regulation of foreign investment scope
and definition of investment, admission and establishment, national treatment, most-favored
nation treatment, fair and equitable treatment, compensation in the event of expropriation or
damage to the investment, guarantees of free transfers of funds and dispute settlement
mechanisms, both state to state and investor to state. These are to show that distinguishing
features of investment treaties from general aspects of international law.

87 |1

Ibid
8 Sornarajah, M. (1994) The International Law on Foreign Investment. Cambridge University Press, USA, P.217
89 |

Ibid
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3.3 Why areBilateral Investment Treaties problematic?

First of all, the treaties' main aim is to create a stable investment climate in a country, as well as
to increase the flow of investment into countries. They aim at taking away a number of
uncertainties that investors are confronted with when investing in another country. However, the
protections given to foreign investors and the way these protections can be enforced mean that
developmental or public interests, or interests of national investors, are made secondary to
foreign investor interests.

Secondly, although the investment treaties are signed between two governments, the investors of
one state can challenge the other state's government if their interests are at stake. In general,
governments might tend to be rather reluctant and to think twice before bringing another country
to dispute settlement, but experience shows that investors clearly do not.

Thirdly, a balance between rights and obligations of investors is absent. The treaties provide
protection of investors interests and rights, but do not enter into commitments on obligations of
investors, for example in terms of their contribution to sustainable development, respect for local
laws and regulations, workers' rights and so forth. For example, the Chad-Cameroon pipeline
investment project contract included clauses barring interference in the pipeline which could also
be used to prohibit activities such as interrupting work in order to contact a labor inspector
because of a concern about health and safety.*

And fourthly, in the case of disputes, most of these treaties refer to international dispute
settlement mechanisms whose record demonstrates a bias towards the interests of foreign
investors. The dispute mechanisms available are all non-transparent, secretive, and arrive at
decisions that do not take into account their developmental impact. Moreover, the costs involved
and payments in case of loss are often soaring and could drain government budgets, including for
social spending, health and education.

% Contracting out of human rights, The Chad-Cameroon pipeline project, Amnesty International UK, 2005
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3.4. Treaty Practiceand Treaty Interpretation

Tresaties represent negotiated compromises reconciling often wide differences. The greater the
number of negotiating states, the greater the need for imaginative and subtle drafting to bridge
the gap between opposing interests. Inevitably this sometimes produces texts that are unclear or
ambiguous. There is no treaty that cannot raise some question of interpretation, and most
disputes submitted to international adjudication involve a problem of interpretation.** Although
Articles 31 and 32 are concerned with interpretation, they contain much that is of practical value
to the treaty-maker or to anyone involved in implementing a treaty. These provisions read as

follow:

Article 31 General Rule of Interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the
parties in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection
with the conclusion of the treaty and accepted by the other parties as an
instrument related to the treaty.

3. There shall be taken into account, together with the context:

(@ any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions,

(b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the

relations between the parties.

> Anthony, Aust (2005) Handbook of International Law, Cambridge University press, New Y ork, pp.88-89
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4. A special meaning shall be given to a termif it is established that the parties
S0 intended.

Article 32 Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine
the meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or

unreasonable.®?

The basic provision relating to interpretation is found in Article 31(1) atreaty shall be interpreted
in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose. This is not a step by step analysis.
Rather, when we interpreting a treaty, we should apply all these elements, at the same time. To
start, with the treaty must be interpreted in good faith. In other words, a party should not attempt
to twist the language of the treaty in order to secure some selfish benefit for it that was not
contemplated by the other parties.*® Good faith requires neutrality.

The manners in which bilateral investment treaty is interpreted and the way in which it is to be
made effective ultimately determine whether its objectives structure and substantive provisions
produce the desired developmental effects. The degree of flexibility allowed for the
interpretation and application of bilateral investment treaties depends to a large extent on the
legal character of the agreement, the formulation of individual provisions and the institutional
machinery involved in its application.®* Bilateral investment tregties are intrinsically intended to

%2 Vienna Convention on the Law of Treaties (1969), United Nation, Article 31 & 32
% M N. Shaw (1998) Internationa Law, 6 ed., Grotius publication, Cambridge university press, UK, p.933

94 (2000) International Investment Agreements: Flexibility for Development, UNCTAD series

on issuesin internationa investment agreements, United Nations, New Y ork and Geneva, p.18
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have certain effects, both at the national and international levels, even when they do not provide
for follow up mechanisms specific to them.

According to article 31 (2) of the Vienna Convention on the Law of Treaties the preamble is part
of atreaty for the purpose of interpretation. It is the repository of the general aims and purposes
of the agreement and offers a summary of the grounds upon which it is concluded. Thus, while
preambles and similar declarations normally do not directly create rights and obligations for the
parties to an instrument, they are relevant for the interpretation of its provisions. In fact, the texts
of preambles are often the result of hard bargaining. Therefore, to the extent that preambles
reflect the will of the participating countries, they reaffirm development as a central purpose of
international arrangements™. Moreover, as preambles are an important aid to the interpretation of
gpecific provisions, an express reference to development in the preamble is a factor that would
contribute to their interpretation so as to further development goals. This means when we
interpret the bilateral investment treaties we should also refer the preamble of the treaty. But one
of the main issues is whether the over all treaty interpreted relating to public international law
also apply to bilateral investment treaties.

3.5. Thelmpact of Bilateral Investment Treaties on Foreign Direct I nvestment

An increasing awareness on the part of international investors of the advantages of BIT
protection is now driving the structure of overseas investments, particularly in the developing
world where there is perceived to be an element of political risk or instability.*® Whereas in the
past many transactions were structured to obtain favorable tax treatment or maximize tax
concessions, for investors in many parts of the world it is now just as important to ensure the
security of their investment from the consequences of State interference, and the maximization of
investment treaty protection is therefore their prime concern.®”’

9 (2004) International Investment Agreements: Key Issues, Vol. I, UNCTAD, United Nations,
New Y ork and Geneva, p.59

% Watson, Farley and Williams (2009) Introduction to Investment Treaties, at www.wfw.com, p.11
97 |t
Ibid
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Depending upon the terms of the particular BIT, it is often a relatively straightforward task to
structure a transaction in a way which maximizes BIT protection. In many cases it is sufficient
simply to channel an investment through a company incorporated in a jurisdiction which has
signed a BIT with the host State.® Bilateral investment treaties vary across countries, but they
generally share similar features of defining foreign investment and laying out various principles
regarding treatment, transfer of funds, expropriation, and mechanisms for dispute settlements.
Because the central piece of a BIT is the assurance it gives investors regarding their property
rights, it is important to look more closely at what these rights are.*®

One common clause included in many BITs is the right the investor to sue the host country if
actions undertaken by the government are deemed to substantially expropriate the business of the
firm.*® Two points should be highlighted: First, this right of an individual investor to sue the
government is in itself an expansion of investor's rights. In most cases, the government can
claim sovereign immunity, leaving little recourse in the legal system. The remaining alternative
is to seek the assistance of the investors own home country in gaining diplomatic protection.
This may not be granted and makes the entire process a political one. Instead, with the
investment treaty, the host country consents to a standing offer to arbitrate disputes covered by
the treaty. Second, BITs outline the terms under which expropriation could be deemed lawful
and compensation would be due. The exact wordings of such clauses vary by signatory countries.
But there is broad agreement on the thrust of the terms. Property can only be legally expropriated
if it isfor a public purposg, if it is done in a non-discriminatory way, if compensation is paid, and
if the expropriation is done in accordance with due process of law. Of these conditions, the one
with the largest consequences is the compensation clause.'®*

While it should be recognized that a BIT could be an important commitment device, the nature
of the commitment can vary enormously depending on the terms of the BIT. Too much attention
has been placed on whether or not aBIT exist than on the strength of the property rights actually

98 |1

Ibid
% Karl P. Sauvant and Lisa e. Sachs (2009) The Effect of Treaties on Foreign Direct Investment: Bilateral
Investment Tresaties, Double Taxation Treaties, and Investment Flows, Oxford University Press, New Y ork, p.352

100 (2004) Key Terms and Concepts in IIAs. A Glossary, UNCTAD series on issues in

international investment agreements, United Nations, New Y ork and Geneva, p.67

11 1 pid
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102 T date there is no discussion in the economic literature

being enshrined in these agreements.
of whether the strength of the rights enshrined in a BIT would provide adverse incentives to
potential investors, or provide insurance well beyond what domestic investors enjoy or that
foreign investors would require with consequences that could potentially have enormous impact
on the feasible policy choices available to host governments.'® In addition, we look at potential
anticipation effects after signing and before ratifying a BIT. Below we concentrate on FDI and
analyze whether outward FDI stocksrise as new bilateral treaties are signed or implemented. My

hypothesisis that bilateral investment treaties increase FDI.

3.6. Why Do Developing Countries Sign Bilateral Investment Treaties?

Developing countries often compete for foreign investment with the hope that foreign direct
investment will bring a wide range of economic benefits.'®* These benefits include increased
levels of investment and economic activity, worker training, well paid jobs and technology
transfers that enhance the productivity of local firms.'®® In addition, foreign investment may be
viewed as a particularly attractive means of increasing developing country is investment stocks
since foreign investment is much less likely than other financial flows to leave the host country if
the host country experiences a financial crisis. Although multinational firms may have negative
effects on host country markets, such as intensified competition with local firms, policy makers
generally assume that FDI is generally beneficial.*®

Since BIT signing appears to be correlated with the presence of foreign investment, one may also
ask whether countries signed BITs as a means of gaining contemporaneous FDI flows. While
BITs may have had no observable effect on future foreign investment flows, it may be the case

that countries signed BITs in order to secure immediate foreign investments that were realized at

102 K arl P. Sauvant and Lisa e. Sachs (2009) The effect of treaties on foreign direct investment: bilateral investment
treaties, double taxation treaties, and investment flows, Oxford University Press, New Y ork, p.352

103 .

Ibid
104 Emma Aisbett (2008) Bilateral Investment Treaties and Foreign Direct Investment: Correlation versus Causation,
Australian Nationa University, Australian, p.5
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the time of BIT signing.’”” To consider this issue, a final variable supplements the analysis FDI
flows that occurred during the period of BIT signing. Once again, the general economic variables
introduced earlier continue to perform as before. BIT signing, country per capita incomes, and
country risk are still positively related. However, the new results show that the inclusion of
contemporaneous FDI flows provides additional explanatory value to the regressions.'®
Countries that were in the midst of FDI surges are more likely to sign BIT agreements.

Therefore, the above facts show that the signing of BITs was positively correlated with previous
investment levels. Such a correlation suggests that countries may have agreed to sign these
treaties since foreign investors located in their borders were lobbying for the investor protections
they could gain from BITs. In addition, BITs depend on country characteristics, as the number of
treaty signings was positively correlated with per capita income and country risk. So by signing
BITs developing countries hope that foreign direct investment will bring a wide range of
economic benefits.

3.7. Bilateral Investment Treatiesand Promotion of Foreign Direct Investment in Ethiopia

For along time, the justification for the conclusion of BITs has been that countries sign these
treaties to help increase, promote and encourage new investment flows between the parties to the
BITs thereby increasing the amount of capital and associated technology that flows to their
territories. In actual fact, there is a hope that the treaties will encourage new investment, which
will, in turn, bring a wide range of benefits to the host state. Let’s suppose the FDI can contribute
to economic development, it remains uncertain whether BITs enable countries to attract a higher
level of foreign investment.

Some investment lawyers have highlighted the lack of tangible evidence to demonstrate
investment flows and a link to investment treaties in reality two self described proponents of the
investor protections contained in such agreements concede that the agreements may be
negatively linked to investment flows. Countries like Brazil and Nigeria saw large investment

107 Jan Peter Sasse (2011) An Economic Analysis of Bilateral Investment Treaties, Research, Gabler Verlag,
Netherlands, p.6
1% Ibid
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flows despite not concluding such treaties. Moreover many Central African or Latin American
nations have seen little investment despite having entered in to many of BITs.'® Moreover,
countries such as China and Cuba are said to have seen sizable flows of investment from

countries with which they have not concluded BITs.**°

Astonishingly many analyses examining
the economic effects of signing BITs have generally come to the rather disappointing conclusion
that BITs are not linked with large increase in foreign investment. For example, The World
Bank’s 2003 report on the global economic prospects of the developing countries conclude that,
even the relatively strong protections in BITs do not seem to have increased flows of investment

to signatory developing countries.

Notwithstanding these irritating doubts about the impact of BITs upon investment flows,
developing countries have continued to champion the agreements despite lack of evidence to
show their efficacy in increasing FDI flows to developing countries.

Likewise, in Ethiopia, looking at the flow of FDI, flows of the net sales of FDI, from the year
2005 to 2010 in Ethiopia, are 265 million dollars, 545 million dollars, 222 million dollars, 109
million dollars, 221 million dollars, and 374 million dollars, respectively the report reads.***
Therefore, it is observed that many investment projects in Ethiopia are from countries which

have BITs with Ethiopia. See evidence the following figure.

199 | nterview with Ato Tewodros Tamiru, Director Legal Directorate in Ethiopian Investment Agency, Intervened at
his office, on Aug 17, 2011, Ethiopia

"9 Ibid

11 Ethiopia's share of FDI inflows to Africa is just to percent, see the report released by the UN Conference on
Trade and Development (UNCTAD), 2010, p.41
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Figure 4.2: FDI flows to Ethiopia( Millions of US dollars)
600

500
400
300
200
100

1995 1906 1997 1008 1090 2000 2001 2002 2003 2004|2005 | 2006
FOlflows | 14 | 22 [288 |261 | 70 | 135 | 20 | 255 465 | 545 | 221 | 364

Source: world investment report 2001, 2003, 2006 and2007, UNCTAD

More mystifying, however is the eagerness of many developing countries including Ethiopia to
continue to enter in to these treaties with developed states and increasingly with their
counterparts in the developing world. Even if investment treaties play a relatively marginal role
in the promotion of new investment, it needs to be asked to what extent the protective function of
the treaties will impact upon the ability of governments to regulate investments in the public
interest, including for the furtherance of development goals. The writer argues that Ethiopia
bilateral investment treaties may help in the promotion of foreign direct investment in Ethiopia.
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CHAPTER FOUR

OTHER PROVISIONS OF BILATERAL INVESTMENT TREATIES

BITs exhibit a certain pattern of uniformity in their structure and content. Elements common to
virtually all such treaties are the use of a broad definition of the term “investment”, the inclusion
of certain general standards of treatment of foreign investment, such as fair and equitable
treatment and constant protection and security, and more specific standards of protection
regarding expropriation and compensation, transfer of funds, and the protection of foreign
investment in case of civil strife. Most such treaties also provide for national and MFEN
treatment, although this is frequently limited to the treatment of foreign investment after
admission. Many such tregties provide for the ability of States as well as foreign investors to

resort to international arbitration.'*?

In practice, BITs vary widely in scope and content. The majority, however, includes provisions
on investment protection, investment promotion, capital flows, and direct payment liberalization,
as well as post-admission issues such as non-discrimination and bans on certain performance

113 Some BITs go further, including pre-admission issues (i.e. establishment and

requirements.
acquisitions) across the board of economic activities, and more explicit protection provisions in
the form of expropriation and compensation clauses.*** In most cases, BITs cover only the post
establishment phases of investment. They confer rights to investors regarding treatment by host
governments of a wide range of types of investment after they have been established in the host

country. Some of these are examined in greater detail below.

4.1. Admission and establishment of investment

The issue of admission and establishment refers to the entry of investments of investors of a
contracting party into the territory of another contracting party. According to customary

international law, countries have the right to regulate the admission of foreign investors and their

12 (2004) Key Terms and Concepts in IIAs. A Glossary, UNCTAD series on issues in
international investment agreements, United Nations, New Y ork and Geneva, p.13
13 (2004) International Investment Agreements: Key Issues, Vol. I, UNCTAD, United Nations,
New Y ork and Geneva, p.18
114 .
Ibid
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investments in their territories. Most countries refrain from granting foreign nationals and

15 Access limitations imposed on

companies an unrestricted right to invest in their economies.
foreign investment have been justified on economic, social, political or national security
grounds. The negotiation of BITs has evolved within this context. Two basic models are
currently used. One makes the admission and establishment of foreign investment subject to the
domestic laws of the host country (called the “admission clause” model), and the other grants
foreign investors a right of establishment, although not in an absolute manner (called the “right
of establishment” model)."® Most BITs have not been conceived as instruments to provide
foreign investors with a right of establishment. Rather, these agreements only impose a duty on

the contracting parties to admit foreign investment in accordance with their national legislation.

Fore example, when we see Article 2(1) of Agreement on encouragement and reciprocal
protection of investments between the Federal Democratic Republic of Ethiopia and the Russian

Federation, they stipulate admission clause as follows:

Each Contracting Party shall encourage and create favorable conditions for
Investors of the other Contracting Party to invest in its territory and admit such

investments in accordance with its laws and regulations.**’

In principle, market access provisions give investors the same right to make investments as
domestic or other foreign investors. Usually BITs do not offer much market access but rather
focus on protecting investments that have already been allowed to enter into the country. True to
this tradition, Ethiopia’ s BITs encourage Contracting parties to admit investments by investors of
others in accordance with its laws and regulations.**® Hence, the existing market access
l[imitation in Ethiopian investment laws will apply. Investment admission coverage includes not

1s (2007) Bilatera Investment Treaties 1995-2006: Trends in Investment Rulemaking,
ll{fl}\lCTAD, United Nations, New Y ork and Geneva, p.21
Ibid

17 Agreement on encouragement and reciprocal protection of investments between the Federal Democratic Republic
of Ethiopia and the Russian Federation(2000), Addis Ababa, Art.2
18 gtudy on the Impact of the Trade Related Issues in the Economic Partnership Agreement on Ethiopia (2011)
Final Report, 24 January 2011, Ministry of Trade of Ethiopia, p.31
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only capital but also natural person such as executive, managers, specialists or technical
personnel.

The effects of FDI on a host country’s economy, in particular its growth and development
prospects, are of special interest to developing countries. Concerns in this respect have
sometimes led to controls over admission and establishment.**® Various considerations have
figured in host government limitations on admission and establishment: infant industry
considerations, defense capabilities, employment effects, technology transfer, and environmental
and cultural effects.*”® Host government policies in this respect emerge from the specific mix of
political and economic circumstances characterizing particular countries.

4.2. Investment promotion

Most of the BITs reviewed do not specify any promotional activities that should be undertaken
by the Governments of the BIT partners to encourage investment flows between the two
countries, either as host or home countries.*?* The approach to promotion of foreign investment
taken by BITsis mainly indirect, relying in the first place on their protection provisionsto create
a favorable investment climate.'? This in turn is expected to deliver FDI flows. Thus, as in
earlier practice, and in spite of BITs clearly stated objective of promoting FDI flows between the
countries, there is only a vague and general commitment of the contracting parties to encourage
or promote investment, usually formulated in connection with the preamble, where the language
tends to be hortatory in nature, or with the admission provisions.**® For example, when we see
the preamble of Agreement between the Federal Democratic Republic of Ethiopia and the
Government of the People’s Republic of china concerning the encouragement and reciprocal
protection of investments they state as follows:

Intended to create favorable conditions for investments by investors of one
contracting party in the territory of the other contracting party;

19 (2000) International Investment Agreements: Flexibility for Development, UNCTAD series

on issuesin internationa investment agreements, United Nations, New Y ork and Geneva, p.81

120 | bid

121 (2007) Bilatera Investment Treaties 1995-2006: Trends in Investment Rulemaking,
UNCTAD, United Nations, New Y ork and Geneva, p.26

122 | pid

123 |bid
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Recognizing that the reciprocal encouragement, promotion and protection of such
investments will be conducive to simulating business initiative of the investors and
will increase prosperity in both states; **

Ethiopia's BITs recognize that the promotion and protection of investments and creating
favorable conditions for investments as the central objectives.

4.3. General standards of treatment

Bilateral investment treaties usually contain obligations specifying the treatment that the parties
to the treaties are required to provide to the investment once it has been established. In many

instance it has been contended that an international minimum standard exists.*?®

There are a variety of standards of treatment provided for in bilateral investment treaties. They
would usually contain one article on treatment standards but that article would identify several
different standards of treatment. These include national treatment, fair and equitable standard of

treatment, international minimum standard of treatment and full protection and security.*?

Many
treaties also contain clauses protecting the observance of obligations entered into between the

investor and the host country.*?’

4.3.1. National treatment (NT)

This clause relates to investments to be accorded by reference to treatment to other investment.
National treatment may be interpreted as formal equality of treatment between foreign and
domestic enterprises.*® However, where countries at different levels of development are parties
to an 1A, such formal equality may disregard important differences in the actual situation and
capabilities of the enterprises on each side.’® In such a context, application of the national

124 Agreement between the Federal Democratic Republic of Ethiopia and the Government of the people's Republic
of china concerning the encouragement and reciprocal protection of investments(1998), Addis Ababa, p.1

125 (2004) Key Terms and Concepts in IIAs. A Glossary, UNCTAD series on issues in
international investment agreements, United Nations, New Y ork and Geneva, p.123

126 126 (2004) International Investment Agreements. Key Issues, Vol. I, UNCTAD, United
Nations, New Y ork and Geneva, p.25
" Ibid

128 (2000) International Investment Agreements: Flexibility for Development, UNCTAD series

on issuesin internationa investment agreements, United Nations, New Y ork and Geneva, p.95
129 |ty
Ibid
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treatment standard may require more than formal equality, so that the development needs of a
developing country party to an I1A are taken into account in the definition and application of the
standard.

The standard of national treatment could be defined as a principle whereby a host country
extends to investors treatment that is at least as favorable as the treatment that it accords to its
national investors in like circumstances.*® Thus the national treatment standard lays down the
principle for non-discrimination between national investors and foreign investors concerning
investment. But it is a contingent standard, as its level of protection is to be inferred from the
laws and regulations of the host state on its own nationals.™*" It is very important, however, as it
treats foreign investors on equal footing with the host state’'s own investors.

The national treatment provision is included in mogt investment treaties. Some treaties combine
both national treatment and most favored nation treatment. Agreement between the Government
of the United Kingdom of Great Britain and Northern Ireland and The Federal Democratic
Republic of Ethiopia for the Promotion and Protection of Investments. Article 3(1) provide as

follows:

Neither Contracting Party shall in its territory subject investments or returns of
nationals or companies of the other Contracting Party to treatment less favorable
than that which it accords to investments or returns of its own nationals or
companies or to investments or returns of nationals or companies of any third
Sate'*

Article 3(2) further provides:

Neither Contracting Party shall in its territory subject nationals or companies of
the other Contracting Party, as regards their management, maintenance, use,
enjoyment or disposal of their investments, to treatment less favorable than that

130 Getahun Seifu (2008) Regulatory Spacein the Treatment of Foreign Investment in Ethiopianslaws, 5 the Journal
of World Investment and Trade, South Africa, p.11
131 .

Ibid
132 greement Between The Government of The United Kingdom of Great Britain And Northern Ireland And The
Federal Democratic Republic of Ethiopia For The Promaotion And Protection of Investments(2009), Addis Ababa,
Art. 3(1)
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which it accords to its own nationals or companies or to nationals or companies
of any third State.**

National treatment gives foreign investors at least the same treatment and protection as domestic
investors or Ethiopia’ s own investors or investors of a third country whichever is more favorable
to the investors concerned.

4.3.2. Most Favored Nation (MFN)

The basis for comparison under MFN standard differs from national treatment standard because
one contracting state is obliged to give investors or investments from the other contracting state
no less favorable treatment than it grants to investors or investment from third countries. This
levels the playing field for all foreign investors protected by bilateral investment treaties.

The MFN standard means that a host country must extend to investors from one foreign country
the same or no less favorable treatment than it accords to investors from any other foreign
country.”® The primary aim of MFN principle is to establish equality of competitive
opportunities between investors from different foreign countries. It prevents competition
between investors from being distorted by discrimination based on nationality.

The MFN treatment takes as its reference point the best benefit, advantage or privilege a country
gives to its friendliest country. It takes this best treatment offered to the friendliest country and
extends it to investors originating from other countries. In other words, the MFN treatment
multilateralizes the arrangement concluded between the friendly countries with the purpose of
“providing] alevel playing field for all investment players.”** In any event, the foreign investors
from third countries shall be given no less favorable treatment when compared with the investors
of the other country that made the best deal. Though it is observable that the standard is
expansive in its nature, it is not without limitation, however. The main limitation on MFN
treatment is that the treatment should apply to investors operating under ‘like circumstances or
‘like situations’. Consequently, there would seem to be an element of flexibility for a host

23 |bid, Art. 3(2)

13% Watson, Farley and Williams (2009) Introduction to Investment Treaties, at www.wfw.com, p.8

1% Getahun Seifu (2008) Regulatory Spacein the Treatment of Foreign Investment in Ethiopianslaws, 5 the Journal
of World Investment and Trade 40, p.11
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country that wishes to treat different investors or categories of investment differently as long as
fairly objective and defensible criteria are used in making such a distinction™*.

Some BITs promise that the other signatory State shall be accorded “most favored nation” status.
This means that the host State must not treat investments made by investors from the other
signatory State less favorably than an investment made by an investor from any other country.

If an investor is protected by a BIT containing this kind of clause, it frequently means that he is
also able to take advantage of the protection offered by every other BIT signed by the host State.
This is because he is entitled to no less favorable treatment than investors from any other State.
In effect, an investor can “cherry pick” the most favorable terms from any BIT signed by the host
State and rely on them to found a claim.**’ This also means that a properly advised investor
should be looking at the terms of several BITs entered into by the host State.

All of Ethiopias BITs have the MFN provision. Pursuant to Article 4(3) of the Agreement
between the Federal Democratic Republic of Ethiopia and the Kingdom of Spain on the
Promotion and Reciprocal Protection of Investments, the provision of MFN incorporated as
follows:

The treatment granted under paragraph 1 and 2 of this Article shall not be
construed so as to oblige one Contracting Party to extend to the investors of the
other Contracting Party and their investments the benefit of any treatment,
preference or privilege resulting from:

a) Its membership of or association with any existing of future free trade area,
customs, economic or monetary union or other similar international agreements
including other form of regional economic organization, or

b) Any international agreement or arrangement relating wholly or mainly to
taxation or any domestic legislation relating wholly or mainly to taxation.**®

These provisions guarantee the signatories, and their investors, treatment equal to the country
with which the host has the most favorable terms.

%% I bid

7 Ibid

138 Agreement between the Federal Democratic Republic of Ethiopia and the Kingdom of Spain on the Promotion
and Reciprocal Protection of Investments (2009), Madrid, Art.4(3)
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4.3.3. Fair and Equitable Treatment (FET)

Ethiopia BITs also refer to the notion of fair and equitable treatment to foreign investors. This
phrase somehow seems to be vague and open to different interpretations. According to
UNCTAD the contents of this standard has caused much concerns.™* It is said that the standard
offered under fair and equitable treatment seems to be higher than the international minimum
standard.

The fair and equitable standard plays a significant role in I1As. In addition to filling gaps and
providing a context for the interpretation of specific provisions, it seeks to provide a means for
resolving problems not only by reference to strict legal rules but on the basis of equity, taking

into account the surrounding circumstances of each individual case.**

Nearly al BITs promise to accord “fair and equitable treatment” to investors from the other
signatory State. This imposes a general obligation on the host State to maintain a stable
investment environment in accordance with the reasonable expectations of the foreign

investor.1*

The meaning of thiskind of clause, and the scope of a host State's obligations under it, is an area
of public international law which is constantly evolving, any legislative, judicial or executive
acts of central or local government which impact negatively on an investment can amount to
unfair treatment and give riseto aBIT claim.'*

Under Article 3(1) of Agreement between the Federal Democratic Republic of Ethiopia and the
Government of the People’s Republic of China concerning the encouragement and reciprocal
protection of investments the term fair and equitable treatment stipulates as follows:

139 (1999) Fair and Equitable Treatment, UNCTAD series on issues in international investment
agreements, United Nations, New Y ork and Geneva, p.10
140 (2000) International Investment Agreements: Flexibility for Development, UNCTAD series
on issuesin internationa investment agreements, United Nations, New Y ork and Geneva, p.108
i‘iWatson, Farley and Williams (2009) Introduction to Investment Treaties, at www.wfw.com, p.7

Ibid
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Investment and activities associated with investments of investors of either
contracting party shall be accorded fair and equitable treatment and shall enjoy
protection in the territory of the other contracting party.**®

While national trestment and most favored nation take the trestment of domestic and other
foreign investors as a reference point, fair and equitable treatment offers a minimum or specific
level of protection. In the past this has been interpreted very broadly by arbitration panels.*** All
Ethiopia's BITs guarantee protection against unreasonable or discriminatory measures in
managing, maintaining, using and enjoying such investments.

4.3.4. Full Protection and Security

Investment treaties in the provisions on treatment standards include the requirement that the
foreign investment should be given full protection and security. This standard has a firmer basis
in customary international law as developed by the United States.** It has been recognized, in a
long series of awards, that the failure to provide protection to an alien who is threatened with

violence creates responsibility in the host state.**

The obligation of the host State to accord full protection and security to an investment means that
it must take reasonable protective measures to prevent the physical destruction of the investor’s
property.**” This kind of clause is of obvious value to any investor in a jurisdiction where there
are concerns about security, civil disorder or unrest.

Ethiopia BITs also provides for the provisions on full protection and security to the foreign
investment. Full protection and security offers protection against damage caused by third parties.

4.4. Expropriation

Most BITs always protect investors against the free of being expropriated unlawfully. State are
allowed to expropriate foreign investments if it is done on a non discriminatory basis, for public

143 Agreement between the Federal Democratic Republic of Ethiopia and the Government of the People ’s Republic

of china concerning the encouragement and reciprocal protection of investments (1998), Addis Ababa, Art.3(1)

144 Study on the Impact of the Trade Related Issues in the Economic Partnership Agreement on Ethiopia (2011)

Final Report, 24 January 2011, Ministry of Trade of Ethiopia, p.31

i‘z Sornarajah, M. (1994), The International Law on Foreign Investment. Cambridge University Press, USA, P.342
Ibid

147 Watson, Farley and Williams (2009) Introduction to Investment Treaties, at www.wfw.com, p.7
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purpose, under due process of law, and based upon payment of prompt, adequate and effective
compensation.

Most BITs prohibit arbitrary expropriation without fair compensation to the investor. In addition,
they commonly prohibit any measures having an equivalent effect to expropriation. In practice
this means that a variety of actions taken by a State, which might not a first appear
expropriators, can potentially infringe the prohibition on expropriation if those actions

significantly diminish the value of an investment.'*®

For example, where the value of an investment is tied up in along term contract made between
the investment vehicle and a counter-party connected to the host State, the unlawful termination
of that contract by the counter-party might amount to an expropriation of the investment. The
investor may then have the option of bringing a treaty claim against the government of the host
State as well as a contractual claim against the counter-party.

BITs that Ethiopia has signed also guard against fear of investor being expropriated or
nationalized unlawfully. Ethiopia is allowed to expropriate foreign investment only if it is for a
public purpose and is done on none discriminatory bases and upon payment of prompt, adequate

and effective compensation.

According to Article 5 of the Agreement between the Federal Democratic Republic of Ethiopia
and the Kingdom of Spain on the Promotion and Reciprocal Protection of investments the term
expropriation as follows:

Investments of investors of either Contracting Party in the territory of the other
Contracting Party shall not be nationalized, expropriated or subjected to
measures having equivalent effect to nationalization or expropriation (hereinafter
referred to as* expropriation” ) except for public interest, in accordance with due
process of law, on a non-discriminatory basis and against the payment of prompt,
adequate and effective compensation.

“81hid, p.6
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Such compensation shall amount to the market value of the expropriated
investment immediately before the expropriation or before the impending
expropriation became publicly known.**®
Restrictions on expropriations limit the possibilities for public authorities to expropriate foreign
investors and oblige to pay full and prompt compensation in case of expropriation for public
interest.

4.5. Compensation for losses

Investment treaties contain provisions for compensation in the event of damage to the foreign
investor’s property as a result of war, civil unrest or other national emergencies also provide for
liability where the armed forces requisition the foreign investors property where such property is
destroyed by the armed force.™*°

BITs signed between Ethiopia and other countries also guarantee that if a national or companies
of the other contracting states suffer losses due to war or other armed conflict or revolution, or a
state of national emergence, Ethiopia shall accord the other party compensation, restitution or
indemnification or other settlement not less favorable than that which Ethiopia accord its own
nationals companies or companies of any third states.

Under Article 7 of the Agreement on encouragement and reciprocal protection of investments
between the Federal Democratic Republic of Ethiopia and the Kingdom of the Netherlands the
provisions Compensation for loss stipulates:

Nationals of one Contracting Party who suffer losses in respect of ther
investments in the territory of the other Contracting Party owing to war or other
armed conflict, revolution, a state of national emergency, revolt, insurrection or
riot shall be accorded by the latter Contracting Party treatment, as regards
restitution, indemnification, compensation or other settlement, no less favorable
than that which that Contracting Party accords to its own nationals or to
nationals of any third State, whichever is more favorable to the nationals
concerned. ™!

149 A greement between the Federal Democratic Republic of Ethiopia and the Kingdom of Spain on the Promotion
and Reciprocal Protection of investments(2009), Madrid, Art.5

%0 Sornarajah, M. (1994) The International Law on Foreign Investment. Cambridge University Press, USA, P.246
131 Agreement on encouragement and reciprocal protection of investments between the Federal Democratic Republic
of Ethiopia and the Kingdom of the Netherlands(2003), Addis Ababa, Art. 7
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Investors, who suffer losses owing to war, or other armed conflict, Sate of national emergency,
revolution, etc..., shall be accorded the same right like national investors regarding restitutions,
indemnification, compensation or other settlements.

4.6. Transfer of funds

The aim of foreign investment is to make profit and to send that profit to the home state or any
other destination such as to offshore companies registered in other countries territories. If the
transfer of such profit is barred by the host state, this purpose of the foreign investor will be
frustrated. In cases of extreme balance of payments or financial crises the application of the
treaty obligation to permit reparation can be suspended until this situation improves.*

This clause included in Ethiopia BIT and assures investors that they will move their funds from
Ethiopia to the home states without any restriction, delay and to use a particular currency at a
specified exchange rate. Ethiopia does not impose any restrictions to this. Article 7of the
Agreement between the Federal Democratic Republic of Ethiopia and the Kingdom of Spain on
the Promotion and Reciprocal Protection of investments on the provision transfer of funds state:

1. Each Contracting Party shall guarantee to investors of the other Contracting
Party the free transfer of all payments relating to their investments. Such
transfers shall include, in particular, though not exclusively:

a) The initial capital and additional amounts to maintain or increase the
investment;

b) Investment returns, as defined in Article 1;

¢) Fundsin repayment of loans related to an investment;

d) Compensations provided for under Articles5 & 6;

e) Proceeds fromthe total or partial sale or liquidation of an investment;

f) Earnings and other remuneration of personnel engaged from abroad in
connection with an investment;

g) Payments arising out of the settlement of a dispute.

152 Sornarajah . M. (1994) The Internationa Law on Foreign Investment. Cambridge University Press, USA,
PP.238-239

49

PDF created with pdfFactory Pro trial version www.pdffactory.com


http://www.pdffactory.com

The Existing Status of Bilateral Investment Treaties in Ethiopia..........

2. Transfers under the present Agreement shall be made without delay in a freely
convertible currency at the market rate of exchange applicable on the date of
transfer.™
Ethiopia's BITs allow investors to repatriate funds related to investments (capital, profit,
interests, fees, funds in repayments of loans, payments arising out of settlement of a dispute and
other earnings).

4.7. The Settlement of Disputes

The procedure for resolving any claim by an investor based upon an alleged breach of a bilateral
investment treaty will be determined by the dispute resolution clause in the treaty. Usually BITs
provide for international arbitration of one form or another. This means that the investor is not
necessarily stuck with a dispute resolution mechanism involving the domestic courts of the host
State.™

Disputes are referred to international arbitral body for a resolution. By so doing both parties
seem to have agreed to depoliticize the process of settling the dispute. There is no involvement
of any of the states parties other than the disputing parties. 'The two states could continue their
relations as if the dispute did not affect their mutual relations while the case is pending.

Submitting dispute to international investment arbitral forum- ICSID arises from the fact that the
foreign investor does not have the confidence in the impartiality of domestic tribunals and courts.
In amost all of the BITs of Ethiopia, the parties shall have to first try to settle their dispute
amicably. Resort to other mechanisms commences only after this step is undertaken and proved
to be failure. The fact that there is no fixed time limit attached to this step may affect the interest
of the home state. But, it carries no weight when compared with other advantages the home state
has taken over the host gate.

Dispute settlement mechanisms relating to investments are provided after the core investment
protection provisions. By examining the BITs, we can discover easily that there are two

provisions dealing with settlement of investment disputes that might arise between contracting

153 A greement between the Federal Democratic Republic of Ethiopia and the Kingdom of Spain on the Promotion
and Reciprocal Protection of investments(2009), Madrid, Art.7
15% Watson, Farley and Williams (2009) Introduction to Investment, at www.wfw.com, p.9
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states parties themselves and the provision governing the dispute between a private investor and
a state contracting party.

1) Disputing state parties (state v. state): - are normally expected to first exhaust the
diplomatic channel to resolve their disputes. They have to undertake consultation through
diplomatic channel to resolve their dispute. The dispute must have erupted from interpretation or
application of the BIT. If the consultation fails to bear fruit, any of the contracting party is
entitled to initiate an action in front of an ad hoc arbitral tribunal against the other contracting
state party within six months. The tribunal will be composed of three arbitrators- one arbitrator
each appointed by each of the disputants and these two arbitrators shall agree upon the national
of a third state as their chairman to be appointed by the governments of the two contracting
states parties. The appointments of the two arbitrators shall be completed within two months,
and that of the chairman within three months. If the disputing states parties fail to appoint their
arbitrators to the tribunal or the arbitrators fail to agree on the appointment of the umpire, the
President of the ICJ will be entitled to effect the appointments. All the BITs of Ethiopia fix the
period of six months within which such appointment shall be made. Only the BIT with Germany
(Art 10) stipulates a period of two months. The ad hoc tribunals determine the procedure and
finally render decision which is binding on the parties. In like manner, the BIT with Israel under
Art 9 ipulated the Secretary General of the Permanent Court of Arbitration (PCA) a The
Hague to be invited to carry out the appointments. The arbitration shall be conducted in
accordance with the UNCITRAL Arbitration Rule and all nearing shall be completed within six
months of the date of selection of the Chairman and the panel shall give its reasoned decision
within two months after dosing of the hearing. Each of the contracting state party bears the cost
of its own member of the arbitral tribunal and its presentation in the arbitral proceedings. The
cost of the chairman and the remaining fees and expenses shall be borne by the states contracting
parties equally or asthe tribunal determines in the award.

2. Private investor V. State party: - The second mechanism of settlement involves an
investment dispute where one of the contracting parties is a private investor and the other
contracting party is a state, its subdivision or its agencies. Before resorting to an international
arbitral tribunal, the private party shall first make attempt to settle the dispute amicably with the
contracting state party. Of course, this does not rule out the use of diplomatic channel in an
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informal way to solve the hanging problem. The private party seeking the amicable solution shall
notify the contracting state party of its grievance. If the dispute is not resolved within six months
from the date of notification, the aggrieved private party may then initiate an action at the
competent (domestic) court where the investment has been made, or it may submit it to an
international ad hoc arbitral tribunal. The tribunal shall apply the UNCITRAL Arbitration Rules
for settlement of the dispute. The tribunal renders its award by majority vote; the decision is final
and binding on the parties and shall be executed according to the national laws of the contracting
state party. Apart from this, there are some other alternative mechanisms left to the discretion of
the private investor. The next aternative is that the private contracting party is empowered to
submit to ICSID at Washington D.C directly provided that each contracting party is a signatory
to the ICSID Convention. It means the state which conferred nationality to the private party shall
be a signatory to the ICSID Convention for the private party to bring an action against a
sovereign state at the Centre. Statistical data show cases brought to the Centre by individual
investors against states parties to investment contracts to be very few.

Another alternative left to the investor is to make use of the doctrine of "privity of arbitration”.
Here, the aggrieved party can initiate an arbitration proceeding without having a prior contractual
relationship with the host state asthe latter has agreed to treat other investorsin similar situation.

In both approaches, a host state generally has no right to commence such arbitration. It may
however, raise a counterclaim if permitted under the rules applicable to arbitration as provided
under Art 46 of the Convention or Art 40 Rules of Arbitration. In both cases, once the private
contracting party has chosen one of the above alternative mechanisms, it can no longer be
allowed to resort to any of the other options. This is known as a fork-in-the-road provision. Once
the private investor has opted for road A, or for road B or for road C, he has to pursueit up to the
end. He can not drop the road it has already chosen and pick up one of the other alternate roads.

In all the Ethiopian BITs the clauses leading contracting states parties to submit to an
international arbitral forum (ICSID) are similarly worded. . For instance, the Ethio-Yemen BIT
under Art 9(b) states dispute "shall at the request of the investor concerned be submitted for
settlement to ICSID if both contracting parties are members of this Convention. In like manner
the Ethio- Turkey BIT under Art VII (2(b)) states dispute shall be submitted to international
arbitral forum, "If the disputes can not be settled by consultations and negotiations within 6
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months, the dispute can be submitted as the investor may chose to ICSID. The Ethio-China BIT
compels states parties to submit to ICSID only if a dispute involving the amount of
compensation can not be settled within 6 months after resort to negotiation (Art 9(3)). The BIT
with the Russian Federation and with that of the Federal Republic of Germany do not contain a
provision of this kind whereas the rest of the provisions create jurisdiction in the Center by
giving consent in anticipation of dispute.

Ethiopia has signed BITs with countries like China and Russian Federation with the firm believe
to receive investment but unlikely for these countries to receive in investments form Ethiopia.

Knowing this, such rich capital exporting countries have demonstrated willingness to extend
wide and unqualified access to international arbitration. Art 9(3) gives investors form china in
simple unqualified language the right to seek ICSID arbitration. These and many other states that
have concluded BITs with Ethiopia opted to submit to ICSID because they are unwilling to
permit disputes to be resolved in Ethiopian territory. Nor are the courts of third neutra country
like to be appropriate for one or cumulative reasons set here under:**°

First it may be unwise to entrust a dispute governed by a different or "foreign”, system of
law to national judges whose qualifications and training are deeply rooted in their own
legal system.

Secondly, the contract and all the correspondence and documents relating to the dispute
may have to be translated into the working language of the judge of the National court.
Furthermore, the oral proceedings will necessarily have to be in the judges own
language, which means that the persons most connected with the transaction may not
understand what is being said-or be able to make themselves understood and advocates
unfamiliar with the parties and the transaction may have to be retained to play the lead

role.

Thirdly, it is not aways certain that the courts of a country having no connection with
either the parties or the subject matter of the dispute will allow their judicial resources
(generally paid for by that third country's tax payers) to be used for resolving disputes

155 Robert Pritchard (1996) Economic Development Foreign Investment and the Law, Internal anal Bar Association
series, Kluwer Law International, London, pp.210-211
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between foreign parties. The jurisdiction of a chosen national court may also be open to
attack by one of the parties on grounds of forum non-convenience) notwithstanding the
agreement to refer the dispute to those courts.

Fourthly, the network of treaties for recognition of national court judgments is
incomplete. By contrast with some exceptions (e.g. cases within the EU), arbitration
awards are more readily enforceable across national frontiers than judgments of national
courts, particularly when the losing party has refused or failled to appear in the
proceedings. The NY Convention of 1958 ensures that arbitral awards may be enforced

in most countries around the world.

Fifthly, court actions are open to public scrutiny. These factorstaken cumulatively, show

why most international contracts contain arbitration clauses.

So far an attempt has been made in the previous chapters to examine and describe the national
and international challenges related to the definition, characteristic features aims and objectives
of investment in general and foreign investment in particular.

Moreover, an attempt has been made to brief highlight the origin and historical development of
bilateral investment treaties, the contents, format structure as well as aims and objectives, role
significance characteristics and contents of investment treaties in general and BITs in particular.
The relationship on distinguishing features between general aspects of public international law
and bilateral investment treaties have been brief dealt. Moreover, an attempt has also been made
to highlight the problems, challenges and controversies associated with BITs with special focus
from the view point of developing countries in general and Ethiopia in particular. Whether such
treaties really help to facilities the flow and attract FDI and why developing countries sign such
BITs has also been dealt.

Some of the above issues have also been dealt in the context of some concrete examples related
to Ethiopian bilateral investment treaties. The following chapter examines whether FDI promotes

development in general and sustainable development in particular.

54

PDF created with pdfFactory Pro trial version www.pdffactory.com



http://www.pdffactory.com

The Existing Status of Bilateral Investment Treaties in Ethiopia..........

CHAPTER FIVE

RELATIONSHIP BETWEEN BILATERAL INVESTMENT TREATY AND
SUSTAINABLE DEVELOPMENT

5.1  What is Sustainable Development?

Different people define sustainable development in different ways and coming up with a
universally accepted yet specific enough definition is a big challenge. In this guide, sustainable
development is broadly defined as the policy imperative to balance economic, social and

environmental considerations so as to meet the needs of today’s generation without

compromising the ability of future generations to meet their own needs.**®

Structuring contracts to maximize sustainable outcomes recognizes that, from a host country
perspective, attracting investment is not an end in itself, but a means to an end. The ultimate goal
is to improve the living conditions and enable people to have greater control over their lives,
whilst respecting the environment. Therefore, offering safeguards to prospective investors to
encourage them to invest is only part of the story. The other part isto establish proper safeguards
to ensure that the investment does contribute to pursuing that ultimate goal.™’ This entails:

Maximizing economic benefits for people in the host country including
affected communities, Economic benefits may include public revenues and
non-revenue benefits such as capital contributions, income generation
through the creation of employment and business opportunities, capacity
building, technology transfers and infrastructure development (economic
pillar);

Minimizing negative impacts on people's lives, for instance linked to land
takings or resource degradation, and ensuring that economic benefits are
distributed equitably and used for poverty reduction and broad-based
development (social pillar); and

Minimizing environmental damage from project implementation and
promoting investments in more environmentally friendly sectors such as
renewabl e energy (environmental pillar).

1% | orenzo Cotula (2010), Investment Contracts and Sustainable Development, International Ingtitute for
Environment and Devel opment, United Kingdom, p.7
7 |bid, p.8
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In addition, the 1992 Rio Declaration on Environment and Development clarifies that sustainable
development entails putting people at the centre of the development process. This means more
than just enabling people in poorer countries to have access to consumer goods. It means
empowering people to have greater control over decisions and processes that affect their lives,
including choices on the type of development and the development pathways pursued.’*®

5.2  The Nexus between Bilateral investment treaties and sustainable development
5.2.1 New concernsin bilateral investment treaties

The globalization protests against multilateral investment agreements were generated by the fact
that these agreements showed little concern for the environmental and human rights interests
involved in foreign investment. The charge was that investment agreements focused entirely on
the protection of the interests of the foreign investor and did not concern the interests of the rural
and urban communities of the world or the host state in the protection of the values that were of
concern to them. These values generally involve the areas of environmental protection, human
rights and economic development.

5.2.2 Environmental concerns

Environmental groups have regarded multinational corporations as having been responsible for
pollution caused particularly in developing countries, where environmental standards are lax. As
a result of lax laws, multinational corporations see developing countries as havens where they
may make profits without having to bear the costs associated with compliance with the strict
regulatory standards they face in their home states. NGOs believe that investment treaties deter
actions being taken against polluters as the treaties ensure that infringements of existing rights of
investors are regarded as expropriations under the treaties.” The argument has also been made

that investment treaties secure the export of highly polluting or what is often called the dirty

158 .
Ibid
159 Sornarajah, M. (1994) The International Law on Foreign Investment.: Cambridge University Press, USA, P.260
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industries into the developing world. For this reason, these groups have argued that investment

treaties should contain exemptions for interference by host states to protect the environment.*®

There are BITs that address the importance of protecting the environment in their preambles.
They not only have very similar wording, but also stress the idea of compatibility between
investment protection and environmental protection. An example is the preamble of the BIT
between the Government of the Republic of Finland and the Government of the Federal
Democratic Republic of Ethiopia on the Promotion and Protection of Investments which states:

....Agreeing that these objectives can be achieved without relaxing health, safety
and environmental measures of general application'®*

Other BITs deal with the issue of environmental protection in the main body of the agreement.
For instance, numerous BITs have provisions that are subject to domestic legislation. This
includes laws and regulations protecting the environment. Article 5 of the BIT between the
Belgian-Luxembourg Economic Union, on the one hand, and the Federal Democratic Republic
of Ethiopia, on the other hand, on the Reciprocal Promotion and Protection of Investments reads:

1. Recognizing the right of each Contracting Party to establish its own levels of
domestic environmental protection and environmental development policies and
priorities, and to adopt or modify accordingly its environmental legidation, each
Contracting Party shall strive to ensure that its legidation provide for high levels
of environmental protection and shall strive to continue to improve this
legidation.

2. The Contracting Parties recognize that it is inappropriate to encourage
investment by relaxing domestic environmental legidation. Accordingly, each
Contracting Party shall strive to ensure that it does not waive or otherwise
derogate from, or offer to waive or otherwise derogate from, such legidation as
an encouragement for the establishment, maintenance or expansion in itsterritory
of an investment.

3. The Contracting Parties reaffirm their commitments under the international
environmental agreements, which they have accepted. They shall strive to ensure

160 gyrya P Subedi (2008) International Investment Law Reconciling Policy and Principle, Hart Publishing, USA,
p.165
161 A greement between the Government of the Republic of Finland and the Government of the Federal Democratic

Republic of Ethiopia on the Promotion and Protection of Investments(2006), Addis Ababa, Preamble.
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that such commitments are fully recognized and implemented by their domestic
legidation.

4. The Contracting Parties recognize that co-operation between them provides
enhanced opportunities to improve environmental protection standards. Upon
request by either Contracting Party, the other Contracting Party shall accept to
hold expert consultations on any matter falling under the purpose of this
Article 1%

This approach has the same legal effect as an admission clause. If the latter provides that the BIT
shall apply only to those investments admitted into the host country in accordance with the host
country's domestic legislation, it is evident that such laws and regulations include rules related to
environmental protection. Thus, this approach is particularly useful for political purposes,
because it is in line with the interests of civil society and the international community that the
contracting parties take environmental concerns into consideration when admitting foreign

investment.
5.2.3 Human rightsconcerns

Again, human rights are seldom, if at all, referred to in bilateral investment treaties. But,
violations connected with the suppression of dissent against particular projects initiated by
multinational corporations have come to light in recent years. Recent litigation before domestic
courts against parent companies of multinational corporations allege violations of human rights
committed by agents of those multinational corporations in association with the political elites of
developing countries illustrates the extent of the problem. Investment treaties may deter a state
from interfering to correct a human rights situation that may have arisen. Often, however, the
states, or the elites which control it, are also participants along with the multinational corporation
in the violation of the human rights abuse. Succeeding governments may, however, want to

162 Agreement between the Belgian-Luxembourg Economic Union, on the one Hand, and the Federal Democratic
Republic of Ethiopia, on the other Hand, on the Reciprocal Promotion and Protection of Investments(2006)
Brussals, Art.5
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remedy the situation but may be deterred from doing so by the fact that such interference may be

regarded as an infringement of investor rights under the treaty.'®®

There are few treaties which address this issue. | issues related to health, morals and public
welfare, aformulathat is used in international trade law, has found its way into some investment
treaties. But, the scope of the use of the phrase in investment treaties has yet to be determined.

In international trade, tribunals have not given the term such a scope as would enable the

164 There is little room to

interests contained in the formula to trump the interests of free trade.
believe that the situation will be any different when the phrase is considered in relation to
investment treaties. The general trend to interpret these treaties as giving primacy to investment

protection will probably be continued. But, the seeds of discontent will multiply as a result.
5.2.4. Protection of labor standards

The inclusion of employment issues into BITs is a relatively new phenomenon. On the other
hand, the development of international labor standards has a long history, dating back to the
establishment of the International Labor Organization (ILO) in 1919.)%° Unions in capital
importing countries have raised concerns about BITs on the grounds that patterns of international
production in general, and FDI in particular, would result in an increase in unemployment in
their economies.*® It is argued that FDI inflows into developing countries would be partially
generated by practices of social dumping, as investors would prefer to locate in countries with

lower labor protection standards.**’

As aresult, capital exporting countries have been confronted with pressure from their domestic
constituencies to incorporate labor protection issues in the agenda of international investment
negotiations. An increasing group of countries have therefore started to introduce this subject in

investment rulemaking. However, at least among the BITs under review, the number of

163 Sornarajah, M. (1994) The International Law on Foreign Investment.: Cambridge University Press, USA, P.261

164 .
Ibid

165 (2004) Key Terms and Concepts in IIAs. A Glossary, UNCTAD series on issues in

international investment agreements, United Nations, New Y ork and Geneva, p.57

166 166 (2007) Bilateral Investment Treaties 1995-2006: Trends in Investment Rulemaking,
UNCTAD, United Nations, New Y ork and Geneva, p.96
%7 | bid
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agreements addressing this issue is lower than the number of BITs dealing with environmental
protection.

Another rarely used means of stressing the commitment of the contracting parties in favor of
protecting labor standards is, once again, to provide that they shall strive to abstain from relaxing
them as a means of attracting or maintaining investment in their territories. Article 6 of the BIT
between Belgium—Luxembourg and Ethiopia for example provides as follows:

1. Recognizing the right of each Contracting Party to establish its own domestic
labor standards, and to adopt or modify accordingly its labor legidation, each
Contracting Party shall strive to ensure that its legisation provide for labor
standards consistent with the internationally recognized labor rights set forth in
paragraph 6 of Article 1 and shall strive to improve those standards in that light.

2. The Contracting Parties recognize that it is inappropriate to encourage
investment by relaxing domestic labor legidation. Accordingly, each Contracting
Party shall strive to ensure that it does not waive or otherwise derogate from, or
offer to waive or otherwise derogate from, such legidation as an encouragement
for the establishment, maintenance or expansion in its territory of an investment.

3. The Contracting Parties reaffirm their obligations as members of the
International Labor Organization and their commitments under the International
Labor Organization Declaration on Fundamental Principles and Rights at Work
and its Follow-up. The Contracting Parties shall strive to ensure that such labor
principles and the internationally recognized labor rights set forth in paragraph 6
of Article 1 are recognized and protected by domestic legidation.

4. The Contracting Parties recognize that co-operation between them provides
enhanced opportunities to improve labor standards. Upon request by either
Contacting Party, the other Contracting Party shall accept to hold expert
consultations on any matter falling under the purpose of this Article.” 1%

The approach expressly recognizes that international cooperation provides contracting parties
with enhanced opportunities to improve labor standards. This feature is an important conceptual
innovation, as it perceives consultations between the contracting parties not only as a mechanism

168 Agreement between the Belgian-Luxembourg Economic Union, on the one Hand, and the Federal Democratic
Republic of Ethiopia, on the other Hand, on the Reciprocal Promotion and Protection of Investments(2006)
Brussels, Art.6
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to promote the enforcement of commitments, but also as a means to devise joint initiatives in
favor of effective development of labor rights.

5.3. Bilateral investment Treaty and Sustainable development

Investment is the engine of development and required to make a more sustainable global
economy possible. Yet, investment has not moved to the center of the debate about sustainable
development. This may be due in part to the complexity of the investment process. On the one
hand, investments depend on a range of public goods and services. On the other hand, private
capital is at risk and consequently public authorities have a circumscribed role to play in relation
to such investment decisions.*®

The paramount objective for developing countries in seeking foreign investment is to promote
their economic development. To that end, they conclude I1As at various levels, because they
believe that, on balance, these instruments help them to attract FDI and benefit from it.}® By
their nature I1As like any international agreement limit to a certain extent the policy options
available to governments to pursue their development objectives through FDI. The challenge in
[1As is to gtrike a balance between the potential contribution of such agreements to increasing
FDI flows and the preservation of the ability of countries to pursue development-oriented FDI
policies that allow them to benefit more from FDI that is, the right to regulate in the public
interest.*™ This requires maintaining sufficient policy space to give governments the flexibility
to use such policies within the framework of the obligations established by the IIAs to which
they are parties.

Beyond the inherent objective of investment protection that BITs pursue, the vast mgjority not
directly address specific development related issues. As in the past, most recent BITs include
language stressing the importance of encouraging foreign investment, creating favorable
conditions for it, and the like. However, they rarely contain an obligation to promote sustainable
developments, whereas there is a duty on the part of the host countries to protect investment,

169 Konrad Von Moltk and Howard Mann (2004) Towards A Southern Agenda on International Investment:
DISCUSSIOI’] Paper on therole of International Investment Agreements, at http:/WWW.iisd.org. p.23
(2004) Key Terms and Conceptsin I1As: A Glossary, UNCTAD serieson issuesin
|l r711ternat|onal investment agreements, United Nations, New Y ork and Geneva, p.37
Ibid
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there is no quid pro quo in treaties that would oblige home countries to promote flows of

investment."

Some BITs concluded in the review period have explicitly adopted development oriented
provisions that refer to the notions of investment promotion and facilitation, including home
country measures.'”® A number of BITs contain provisions for the exchange of information with
regard to investment opportunities, and some go so far as to call for the offering of incentives
and the establishment of investment promotion offices. Few BITs also contain provisions
concerning the establishment of institutional mechanisms to follow up on the application and
interpretation of the treaty a matter that has been identified as development friendly, asit allows
the contracting parties to review their obligations and to adapt them to changing circumstances.
A few BITs also contain specific exceptions and safeguards that are intended to cater for the
different objectives and needs of parties at different levels of development although most
exceptions in BITs are of ageneral nature and apply irrespective of the level of development of a
country. These qualifications may apply to al substantive provisions and are particularly

frequent with regard to the establishment of foreign investment and the repatriation of funds.*”

In sum, current BIT practice does not, in general, expressly deal with development matters. For
most BITs concluded over the past decade, the striking feature is the multiplicity of provisions
they contain that are specifically designed to protect foreign investments, and the absence of
provisions specifically designed to ensure economic growth and not to mention sustainable
development.’”® The need is, therefore, for further clarification of the interrelationship between
existing standards of investor protection and investment promotion, on the one hand, and the best
means by which development concerns can be expressed in the future evolution of BITs, on the
other hand.

172 (2007) Bilatera Investment Treaties 1995-2006: Trends in Investment Rulemaking,
UNCTAD, United Nations, New Y ork and Geneva, p.145
173 ||y

Ibid
"Ipid
7% Surya P Subedi (2008) International Investment Law Reconciling Policy and Principle, Hart Publishing, USA,
p.171
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5.4. To What Extent Do the Existing Bilateral Investment Treaties Promote Sustainable
Development of Ethiopia?

As to the objectives of I1As, many such agreements incorporate the objective of development
among their basic aims, purposes or principles, as a part of their preambular statements, or as
specific declaratory clauses articulating general principles.'”® The main advantage of such
provisionsis that they may assist in the interpretation of other substantive obligations, permitting
the most development-friendly interpretation to be adopted. This, in turn, assists in the promotion
of flexibility for development by ensuring that the objective of development is implied into all
obligations and exceptions thereto, and that it informs the standard by which the legitimacy of

governmental action is to be assessed under an agreement.*’”’

It is important for Ethiopia to note that, in many BITs concluded by the government the
preamble is drafted in narrow terms with lack of broader policy objectives. This may have
implications on sustainable development. Generally in the preamble parties state their intentions
and objectives when concluding the agreements. For instance in EthiopiaUK BIT the preamble

provides that:

....Degiring to create favorable conditions for greater investment by nationals and
companies of one Contracting Party in the territory of the other Contracting
Party;*"®
In the Ethiopia UK BIT there is absence of references to development objective and interest
goals in the preamble. 1t only shows the need for creating a favorable investment climate and
little else is stated.

Parties to a BIT must insure that preamble take note of broader policy objectives such as
sustainable development, environment protection or raising the standards of living. The

preambles play an important role in guiding the interpretation of the treaties where treaties are

176 (2004) Key Terms and Concepts in IIAs. A Glossary, UNCTAD series on issues in

international investment agreements, United Nations, New Y ork and Geneva, p.37
177 |

Ibid
178 Agreement Between The Government of The United Kingdom of Great Britain And Northern Irdland And The
Federal Democratic Republic of Ethiopia For The Promaotion And Protection of Investments(2009), Addis Ababa,
preamble
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ambiguity in the language. Lack of reference to development objectives goals strengthens the
case for investors to argue that the primary objectives of BITs are to protect interests of
investors.

The main objective of the Ethiopian Investment Proclamation is encouraging, promoting and
improving the conditions of investment with the view to accelerating the country’s economic
development. In relation with foreign investment, it aims at enabling foreign investment increase
the country’s foreign exchange earnings and foster transfer of technical know-how, managerial
skills and technology.”® Asapoor country in dire need of attracting as much foreign investment
as possible, Ethiopia has repeatedly amended its investment laws. Between 1991 and 2008 alone,
the investment laws have been amended for about five times to accommodate new progresses
and provide competitive incentives for investors.

Many developing countries including Ethiopia in order to increase FDI flows and promote
sustainable development have significantly liberalized their investment regime to create an
enabling FDI regulatory framework. FDI flows occur within a complex of national and
international laws. The most significant recent development in the international FDI regulatory
framework has been the creation of BITsto promote and protect foreign investment.

The criticism of BITs in promoting sustainable development in host countries is often expressed.
For example academicians argue that unequal and exploitative investment agreements, which
prohibit the very policies developing countries, need to fight poverty, is no way to put trade and
investment at the service of sustainable development.’®® Most Ethiopian BITs photo-up from
European models BITs provision.*®* This model not contains the obligation of the investor to
promote sustainable development. It does not incorporate the protection of sustainable
development in host countries. To date, Ethiopia has bilateral investment treaties with 30
sovereign states but the protection of environment only incorporate BIT between Belgium—
Luxembourg and Ethiopia, the rest does not incorporate the protection of sustainable
development. Therefore, most Ethiopia BITs does not promote sustainable development.

17 Investment Proclamation, Pro. No. 280/2002, Federal Negarit Gazeta, 8" year, No.27, preamble

180 | ke Eric Peterson (2006) Bilateral Investment Treaties- Implications for Sustainable Devel opment and Options
for Regulation, Friedrich-Ebert-Stiftung, Berlin, p.4

181 |nterview with Ato Tewodros Tamiru, Director Legal Directorate in Ethiopian Investment Agency, Intervened at
his office, on Aug 17, 2011, Ethiopia
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CHAPTER SIX
ETHIOPIA’SBILATERAL INVESTMENT TREATIES
6.1 Introduction to Ethiopian Investment Treaties

Ethiopia has so far signed BITs with 30 sovereign states. The number cannot be under estimated
when compared with the only 40 BITs that the USA signed up to the year 2005.'%? Although the
investment climate has improved greatly in recent years, there are till many aspects of
investment promotion where improvements are urgently needed. More importantly, “Ethiopia
doesn’'t yet have an investment promotion strategy nor does it have a clear vision where it fits
into the global investment strategies of Multinational Corporations’.*®® Furthermore, Ethiopia
faces the following international investment challenges:*®

(i) Poor infrastructure, transportation, power and telecommunication,

(i) Over regulation of the economy which diverts scarce management resources from more
productive activities, state sector bureaucracy;

(i) Perpetuation of state control over important aspects of international business operations
together with a myriad of regulatory procedures and approval proves associated with
business activities; framework;

(iv) Shortage of modern management skills;

(v) Absence of an experienced business executive development;

(vi)Instability in the regions.

Nevertheless, as UNCTAD remarks, “There are a number of positive strategic factorsthat makes
Ethiopia an attractive location for foreign investment. “Some of these positive elements

include; %

- Large domestic market and, a unique geographical location enabling investment in
Ethiopia to service markets and customers in East Africa, North Africa and the Middle
East;

182 R. Doak Bishop. 2005. Foreign Investment Disputes, Kluwer Law International, Hague, p.10
183 Hailu Burayu (2009) Settlement of Investment Disputes and the ICSID Convention: Any Ethiopian Experience?,
Unpublished, Addis Ababa University Law Faculty, Ethiopia, p.125
184 .
Ibid
185 | bid, p.126
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- A comparatively safe and less corrupt business and social environment that stand out in
stark contrast to many other countries; friendly and helpful attitude to foreigners.;

- Attractive climate; and.

- A capital city that hosts the Head Quarter of the African Union, the Economic
Commission for Africaetc

Just like any other bilateral treaty, the typical Ethiopian BIT includes obligations that each
contracting states' party undertakes towards investors from the other country. The obligation can
be categorized under four headings:

(1) General obligation towards the investment;
(2) Standards for expropriation;

(3) Currency transfer standard; and

(4) Dispute settlement procedures.

The general obligation encompasses the duty to promote and protect investment, treat investors
in a non-discriminatory way; i.e. for investment to be there, service required shall not be given
by artificial and discriminatory fashion. The playing ground shall be leveled for all to enter into
competition so that the winner will be determined by one’s own performance. Anti-
discriminatory principle is ensured through most favored nation (MFN) treatment and National
Treatment (NT). The MFN treatment imposes the obligation to grant investors treatment no less
favorable than that accorded to the investors of other states or even to its own nationals and the.
NT clause obliges the investor to treat foreign investor on equal terms with the national investor.

The general term of understanding is that expropriatory measure is prohibited. Even where it is
allowed in the exercise of sovereign right of its statehood, each contracting party cannot carry
out the expropriation in a discriminatory way.*®® Expropriation may be allowable where public

interest demands.

186 Generally, expropriation or eminent domain may be defined as the power of a sovereign state to take or authorize
the taking of private property for public purpose or use with out the owner’s consent but conditioned up on payment
of commensurate/just compensation in advance.
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The standard for currency transfer demands profits, dividends, interest, royalties and other
legitimate income from the investment in the territory of the contracting party is transferred
freely.

Where the issue disputed raises substantive obligations, the consent of state concerned is
required to submit to the jurisdiction of an international arbitration forum to resolve the dispute
that can arise from the substantive obligations.*®’

6.2 Aims, Scope of Applications and Objectivesof Ethiopian Investment Treaties
Objectivesof theBITs

Every bilateral investment treaty begins with a declaration as to the purpose of the treaty. Thisis
usually stated to be the reciprocal encouragement and protection of investments. The statement
disguises the important fact that the flow that is contemplated is in reality a one way flow of

investment from the developed state to the developing state.*®®

Every BIT starts with the preamble where the purpose of the treaty is set out. Parties to the treaty
make a reciprocal encouragement and protection to investment to be undertaken in their
territories by nationals of each state party. Both parties conclude the treaty with the belief that
the flows of foreign investment between them would bring about mutual benefits to the
economic development of each state. For example the preamble of bilateral investment treaties
between the Republic of Turkey and the Federal Democratic Republic of Ethiopia Concerning
the Reciprocal Promotion and Protection of I nvestments states:

The Republic of Turkey and the Federal Democratic Republic of Ethiopia
hereinafter called the Parties:

Desiring to promote greater economic cooperation between them, particularly
with respect to investment by investors of one Party in the territory of the other

Party

187 R. Doak Bishop(2005), Foreign Investment Disputes, Kluwer Law International, Hague, p.10
188 Sornarajah, M. (1994), The International Law on Foreign Investment. Cambridge University Press, USA, P.218
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Recognizing that agreement upon the treatment to be accorded such investment
will stimulate the flow of capital and technology and the economic devel opment of
the Parties.

Agreeing that fair and equitable treatment of investment is desirable in order to
maintain a stable framework for investment and maximum effective utilization of
economic resources, and

Having resolved to conclude an agreement concerning the encouragement and
reciprocal protection of investments'®

Ethiopia's BITs recognize that the promotion and protection of investments and creating
favorable conditions for investments are the central objectives.

Scope of Application of theBITs

The treaty applies to investments made in the territory of either contracting party after the entry
into force of the agreement. A treaty normally gains force for application after it isratified by the
legislative organ of a state. For example, Art 55(12) of the FDRE Constitution requires
international treaties to be ratified by the national Legislative body to form integral part the law
of the land.**°

Germany Art 9, with Israel Art 12, with Russian Federation Art 11, and with Tunisia Art 10

Mere signing of a treaty is not sufficient by itself. The BIT Ethiopia signed with

contains a provision dealing with scope of application of the agreement. The repeated clause in
each BIT- "The treaty shall apply to al investments made after the ratification" The treaty with
Germany specifically mentions the Agreement to apply to investment made after April 21, 1964.
The rest of BITs like the one with Art 11China, Art 10with the Sudan, and Art 10with Y emen,
seem to have been copied verbatim from one another. The Agreement applies to investment
made prior to or after the entry into force. It shall not be applicable to claims arising out of
disputes which occurred prior to its entry into force. This means the agreement doesn't apply to
claim arising out of disputes which occurred before entry into force of the Agreement.

189 Agreements between the Republic of Turkey and the Federal Democratic Republic of Ethiopia Concerning the
Reciprocal Promoation and Protection of Investments (2000), Addis Ababa, p.1

1% The congtitution of the Federal Democratic Republic of Ethiopia (1995) proclamation No0.1/1995, Negarit
Gazeta, 1 Year No 1, p.112
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Entry into Force and Termination

The Agreement gains the force of law after it isratified by the proper legislative organ of each of
the contracting state parties and both as such notify each other in writing. The same is reflected
in Proclamation 517/2007, a Proclamation to provide for "Investment Protection, Ratification”
which stipulated, the agreement shall enter in to force on the data of exchange of instrument of
ratification through diplomatic channel. The duration of the BITs is commonly, ten years from
the date of entry into force extendable if not terminated with a notice of one year before the due
date of the tenth year. Thereafter, both parties may terminate it any time with written notice, The
BITswith Russian Federation and the one with Germany extend their duration to 15 and 10 years
(Art 12(2) respectively. The protection of investment is extensive in time since even in case of
termination of the treaty it generally continues to apply to investment made prior to termination
either for a determined period or without time limitation.*** For example, when we see Article 14
of Agreement on encouragement and reciprocal protection of investments between the Federal
Democratic Republic of Ethiopia and the Kingdom of the Netherlands the provision related to
entry into force and termination stipulated as follows:

“1) The present Agreement shall enter into force on the first day of the second
month following the date on which the Contracting Parties have notified each
other in writing that their constitutionally required procedures have been
complied with, and shall remain in force for a period of fifteen years.

2) Unless notice of termination has been given by either Contracting Party at
least six months before the date of the expiry of its validity, the present agreement
shall be extended tacitly for periods of ten years, whereby each Contracting Party
reserves the right to terminate the Agreement upon notice of at least six months
before the date of expiry of the current period of validity.

3) In respect of investments made before the date of the termination of the present
Agreement, the foregoing Articles shall continue to be effective for a further
period of fifteen years fromthat date.

191 Wolfgang Peter(1986) Arbitration and Renegotiation of International Investment Agreements, Martinus Nijhoff
publishers(Dordrecht), p.221
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4) Subject to the period mentioned in paragraph (2) of this Article, the Kingdom
of the Netherlands shall be entitled to terminate the application of the present

Agreement separately in respect of any of the parts of the Kingdom” 1%

Affixing Signatureto the Treaty

The BITs Ethiopia so far concluded was signed either by the Minister of Foreign Affairs or by
the General Manager of the Ethiopian Investment Authority. It is normal to produce a document
evidencing each of them is authorized to represent his state in signing the BIT. "The production
of full powers is a fundamental safeguard for representatives of other states that they are dealing
with a person with the necessary authority".®® In the event of negotiating MITs a delegate
authorized to negotiate the treaty shall produce a document called "credentials' to the
government hosting it.

6.3 A Survey of Bilateral Investment Treaties (BITs) Signed by Ethiopia

Many countries have some sort of bilateral investment treaties. In practice, BITs vary widely in
scope and content. Most BITs include provisions on investment promotion, capital flows and
direct payment liberalization, as well as post-admission issues such as non-discrimination and
bans on certain performance requirements. Some BITs even go further, including pre-admission
issue (establishment and acquisitions) across the board of economic activity, and more explicit
protection provisions in the form of expropriation and compensation clauses. In most cases, BITs
cover only the post establishment phase of investment. They confer rights to investors regarding
treatment by host governments of a wide range of types of investment after they have been
established in the host country.*®

To date, Ethiopia has bilateral investment agreements and treaties with 30 sovereign states
China, Denmark, Italy, Kuwait, Malaysia, Netherlands, Russia, Sudan, Switzerland, Tunisia,
Turkey, Yemen, Egypt, Germany, French, Libya, Iran, Belgium, Spain, Sweden, Algeria,
Austria, Guinea, Finland, India, South Africa, Israel, Britain, USA, and with Djibouti. Ethiopia

192 A greement on encouragement and reciprocal protection of investments between the Federal Democratic Republic
of Ethiopia and the Kingdom of the Netherlands(2003), Addis Ababa, Art.14

198 Anthony Aust ( 2000) Modern Treaty Law and Practice, Cambridge University Press,USA, p.57

19% Study on the Impact of the Trade Related Issues in the Economic Partnership Agreement on Ethiopia (2011)
Final Report, 24 January 2011, Ministry of Trade of Ethiopia, p.30
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concludes a bilateral investment treaty with the United States a Treaty of Investment Incentive

Agreement. Ethiopia concludes a bilateral investment treaty with Djibouti Preferential

Investment Facilitation and property Acquisition Agreement. All of the BITs Ethiopia signed so

far are as follows:

No | Signatory Date of | Date of | Place of | Duration | status
countries Signature | entry into | adoption
force
1 Arab Republic | July27,20 Cairo 10years | Ratified | New
of Egypt 06 by Draft has
Ethiopia | been
Feb 19, | proposed
2007 by the
Egyptian
side for
renegotia
tion
2 Federal Janl9, June Addis 10 years
Republic of | 2004 25,2004 | Ababa
Germany
3 French June August Paris 20 years
Republic 25,2003 | 7,2004
4 Great Socidlist | Jan27, June Addis 10 years
people’s Libyan | 2004 25,2004 | Ababa
Arab
Jamahiriya
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5 Islamic Oct. Dec. Addis 10 years
Republic of Iran | 21,2003 15,2004 | Ababa
6 Italian Republic | Dec. May 8, | Addis 10 years
23,1994 | 1997 Ababa
7 Kingdom of | Oct. May 1, | Brussels | 10years
Belgium & | 26,2006 | 2008
Luxembourg
8 Kingdom of | Apr. August Addis 10 years
Denmark 24,2001 | 21,2005 | Ababa
9 Kingdom of | March 17, Madrid 10years | Not yet | Ratified
Spain 2009 ratified by
Ethiopia,
July
10,2009
10 | Kingdom of the | May 16, | June 1, | Addis 15 years
Netherlands 2003 2005 Ababa
11 | Kingdom of | Des. 10, | August Addis 20 years
Sweden 2004 1,2005 Ababa
12 | Malaysia Oct. 22,|June 4, | Kula 10 years
1998 1998 Lumpur
13 | People’s June Nov. Addis 10 years
Democratic 4,2004 1,2005 Ababa
Republic of
Algeria
14 | People's May 11, | May 1, | Addis 10 years
Republic of | 1998 2000 Ababa
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China
15 | Republic of | Nov. July Vienna 10 years
Austria 12,2004 | 20,2005
16 | Republic of | Nov. Djibouti | 20 years Ratified
Djibouti'®® 18,2006 by
Ethiopia,
Feb.
19,2007
17 | Republic of | June Malabo 10years | Not vyet | Ratified
Equatorial 11,2009 Ratified | by
Guinea Ethiopia,
Jan.14,20
10
18 | Republic of | Feb. 23, | May Addis 20 years
Finland 2006 3,2007 Ababa
19 | Republic of | June 5, Addis 10years | Not yet | Ratified
India 2005 Ababa ratified by
Ethiopia,
Aug.
11,2008
20 | Republic of | April Pretoria | 15years | Not et | Ratified
South Africa 17,2008 ratified by
by South | Ethiopia,
Africa July
10,2009

1% The Agreement with Djibouti pertains to “Preferential Investment Facilitation and property Acquisition
Agreement.” Concerning Agreement on Reciprocal Promotion and Protection of investment, there is only a MOU
signed on Dec. 12, 1993 in Addis Ababa.
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21 | Republic of | March May Khartoum | 10 years
Sudan 7,2000 15,2001
22 | Republic of | Nov. March Addis 10 years
Turkey 16,2000 | 10,2005 | Ababa
23 | Republic of | Apr. April 15, | Sana'a 10 years
Yemen 15,1999 | 2000
24 | Russia Dec. Moscow | 15years | Ratified | New
Federation 10,2000 by Draft has
Ethiopia | been
Jan. 3, | proposed
2002 by the
Russia
Side for
Re-
negotiati
on
25 | Stateof Kuwait | Sept.14,1 | October | Kuwait 30 years
996 12,1998
26 | Stateof Israel Nov. March Jerusalem | 10 years
26,2003 | 22,2004
27 | Swiss June Dec. Crans 10 years
Confederation | 26,1998 | 7,1998 Montana
28 | Tunisian Dec. Tunis 10years | Not yet | Ratified
Republic 14,2000 ratified by
Ethiopia,
Jduly 21,
2004
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29 |[USA™® Oct. March Addis 20 years
24,2000 | 4,2004 Ababa after
terminati
on
30 | UK of Great| Nov. Addis 10 years
Britain and | 19,2009 Ababa
Northern
Ireland

6.4 Comparative Aspects of Ethiopian Bilateral Investment Treaties

Among selected Ethiopia’s BITs that the writer has at hand i.e. the ones with China, Germany,
Israel, Russian Federation Sudan, Tunisia, Turkey and Yemen carry in their preambles the
objective of reciprocal encouragement. Promotion and protection of investment to stimulate
business initiative to increase prosperity in both states is given priority. The desire to intensify
economic cooperation of both states on the basis of equality and mutua benefit comes second
while creating favorable condition for investment by investors of one contracting party trails the
second in the list of priorities of objectives.

In al the BITs, terminologies like investment, investor, returns and territory are defined. The
content of these terms are more or less the same except where one is more detailed than the
other. Promotion and protection of the reciprocal investment to be carried out in each of the
contracting states parties is given precedence over other objectives. All of the eight BITs
considered selected treated promotion and protection of investments under Art 2 of their BITSs.
Only the agreements concluded with Sudan and Y emen use the term promotion and admission
instead of promotion and protection of investment. Even then, the content of their Art 2 remains
almost similar with that of the agreement concluded with others states.

1% The Agreement with USA concerns “Investment Incentive Agreement.” No Reciprocal investment Promotion
and Protection Agreement so far.
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According to these provisions relating to promotion and protection each contracting party has
voluntarily created the obligation to encourage investors of the other stateto make investmentsin
its territory and admit such investments in accordance with its laws and regulation. Each
contracting state has consented to grant assistance, facilitate the obtaining of visa and working
permit for easy entry and exit to carry out investment activities as agreed upon.

In a situation where the contracting party with the host sate is an individual investor, there is a
possibility that some individuals are found to have been engaged in activities not associated with
their investment proposal and projects. From the discussion the writer had with the head of the

legal Department of the Ethiopian I nvestment Authority (EIA),*’

Some persons use the treaty as
a means of entry into the host country. After entry, there is no effective mechanism to monitor
and control whether the investor has actually brought in the capital required in the foreign
currency agreed upon. Moreover, there exists no mechanism to control the investor who does not
engage in activities other than those stipulated in the BIT.**® That is why we see some 7
foreigners engaged (under Ethiopian citizen’'s licenses) in activities exclusively permitted for
Ethiopian citizens. It is impliedly understood that the investor is not permitted to engage himself
in activities not associated with the investment. The practice is not as simple as what is written
on paper. Viewed from legal documents, it is only the BIT with Tunisia that deals with
associated activities with the investment where an individual investor can engage himself. In all
other BITs it allows foreigners to engage in investment activities only allowed for Ethiopian
nationals would narrow the chance of self employment for Ethiopians when the number of

foreign investors increases in the future.

In al of the BITs the term” investment encompasses not only the traditional concession
agreement related to extraction and exploitation for long duration and for the development of
natural resource but every kind of rights, properties and assets, the claims to money or to any
performance having an economic value. This seems congruent with the recent development of
the service industry considered as one principal sector of investment. The area of shares and

intellectual property too aretoday given recognition as another investment sector.

97 |nterview with Ato Tewodros Tamiru, Director Legal Directorate in Ethiopian Investment Agency, Intervened at
his office, on Aug 17, 2011, Ethiopia
8 Ibid
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In addition to the conventional understanding related with the term investment, the definitions
are broad enough in recognizing shares in a company, real property and rights under contracts
issuance of promissory notes or making of loans for the development of a county’ s infrastructure
have been held to constitute investment.*® The only restriction it carries is that the investment
shall be in the territory of Ethiopia, and the investment be made after the entry into force of the
BIT. A typical example is the Ethio-German BIT where the treaty is made to enter into force
after April 21, 1964. (Art 7 of the protocol Agreement). Presently, we see changes in the feature
of issues raised before the center. “In addition to concession agreements and expropriation, such
issues concerning civil strife, action of political arrangements privatizations, loans and the
environment are also handled by the center”.*® It is nowhere indicated in any of BITs that an
investor has to bring- in its initial capital in foreign currency. Again the BITs do not specify
subjects which are non arbitrable. Thus, the responsibility rests upon the arbitral tribunal to
determine” an issue which is arbitrable and non arbitrable. As indicated above, the investment
treaty with Federal German Republic (FRG) was concluded long ago. Since then tremendous
changes have taken place in both state parties. Ethiopia has transformed her economy form
feudal to that of socialism and is now having a free market economic system. For example, the
province of Eritrea, which was part of Ethiopia when the treaty was signed, has seceded and
established itself as a sovereign state. The states of East Germany and West Germany have been
amalgamated. The former state of East Germany has been dissolved and is no more in existence.
Even the very names of the states that singed the present active treaties have been changed. The
former, name of the” Empire of Ethiopia” was once- changed to “Peoples Democratic Republic
of Ethiopia’ (PDRE) and now the county is called Federal Democratic Republic of Ethiopia
(FDRE). On the other hand, the BIT between FRG and Ethiopia is still active and operative
without being re-negotiated. Ethiopia’s BITs seem to follow and open policy for entry of FDI.
There is no clearly spelt out provision compelling an investor to get prior approval to invest in a
given economic sector. The last paragraph of Art 2 (I (e)) of the Ethio-Turkey BIT imposes a
restriction which requires that the investment shall be the one made in accordance with the laws

and the regulations in the territory where the investments are made. Thus, protection is not given

19 R, Doak Bishop. 2005. Foreign Investment Disputes, Kluwer Law International, Hague, p.10. For definition of
the term investment, see also Art 1(1) of Ethio-China BIT, Art. 8(2) of Ethio-German BIT and Art.1(1) of Ethio-
Israel, Ethio-Russia Federation BITs

20 |CSID Law Review, Investment Law Journal, Vol. 13 No.1, ICSID, USA (1998), p.13
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to investments not made in accordance with the laws and regulations of the host country. Thisis
an implied restriction seeking approval before risking the adventure. Once the investment is
allowed to enter the host country seem to find it hard to withdraw the protection except for

objective reasons.

Regarding the word “investor” with the excepted of the BIT with that of the republic of Israel,
the rest share the same view that natural persons having nationality of either states contracting
parties or economic entities established in accordance with the laws of that contracting party
domiciled in its territory qualify as investors. The BIT with Israel is rather exhaustive and
excludes those natural persons who are permanent residents of the state of Israel as well the
nationals of Ethiopia. In like manner, it sets out the economic entities to be considered as legal
persons for purposes of the BIT. It incorporates corporations, firms, associations or partnerships
as economic entities. Israel does not recognize an economic entity to benefit protection and
treatment from Israel unless the entity is constituted under the law of Ethiopia or it is directly or
indirectly controlled by persons who are nationals or permanent residents of Ethiopia
Furthermore, the economic entity shall fulfill one of the following conditions to be granted the
protection and treatment from the state of Israel.

It's registered office, centre of management; or practical management is located in the
territory of either contracting party or

A substantial part of its economic activity is located in the territory of either contracting

party; or
It isincorporated or constituted under the law of Ethiopia.

The definition given to the term investor in the Ethio-Israel BIT is a typical modern definition of
the term which excluded the coverage of individuals who have the nationality of both the host
and the home state or companies which carry on no business in the home state.

The other commonly defined term in all of Ethiopia's BITs is "territory". The term is given
meaning in the bilateral treaty of Ethiopia with Israel Art | (6), Russian Federation, Art | (4),
Sudan, Art | (d), Tunisia, Art | (d), Yemen and Turkey. Art 1(4). The BIT with China and
Germany doesn't provide for a definition for "territory”. The definition given to the word is
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uniform and not different from what is provided to it under Art 2 of the FDRE Constitution- "the
territory in which the FDRE exercises sovereign rights or jurisdiction in accordance with
international law".?* Other contracting state parties have defined it to include territorial sea as
well as the continental shelf and the exclusive economic zone over which the concerned state
exercises sovereign right or jurisdiction in conformity with international law.

The other term defined in all BITs is the term "returns’. Under Art1(c) of Ethio-Sudan BIT, Art
1 (b) of Ethio- Tunis BIT, Art 1 (3) of Ethio-Turkey BIT, it is commonly defined as the amount
yielded by investments such as profits, dividends; interests; capital gains, royalties and other
fees. Excepting the BIT with Israel the rest of the BITs do not seem to have left out the sum of
money to be obtained from partial or total liquidation of an investment. All of the BITs imposed
the obligation in respect of investment guarantee to investor of the other contracting party, the
unrestricted transfer of their investment and returns in a freely usable currency in which the
capital was originally invested or in any other freely usable currency agreed by the contracting
parties. The term "freely usable currency” is nowhere defined except in the BIT with Israel
which is to be determined by the IMF from time to time. Each contracting party to the BIT is
entitled to repatriate the returns generated from the investment or sum of money gained in the
above form of revenues with no limitation. The transfer is required to he effected without delay
at the rate of exchange regulation in force at the time the transfer is requested. Both contracting
parties have agreed not to impose any kind of restriction upon the repatriation of investment and
returns. In the past, some states used to seek approval for foreign exchange repatriation for
investments considered non productive to economic development. Still others allowed only
certain percentage to the earnings to be exchanged for foreign exchange at the official rate and
allowed the excess sum to be converted at "specia” free' rates. Others provided waiting periods
before any earnings may be' transferred. Ethiopia used to allow only 10% of the earnings to be
repatriated.?® It can no more dictate this rule because of the fact that there are many countries in
the world competing to attract investors by showing readiness to allow 100% of the earnings to
be repatriated. Restriction is allowable in the BIT where the contracting party is in a serious
balance of payment difficulties or is in a serious difficulty for the operation of the exchange rate

21 The congtitution of the Federal Democratic Republic of Ethiopia (1995) proclamation N0.1/1995, Negarit
Gazeta, 1 Year No 1, p.77

22 1ngrid Delupis. (1973) Finance and protection of investment in devel oping countries John wiley & co.Ny, New
York, p.16
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policy or monetary policy. In such situations, each contracting party is allowed to take measures
strictly necessary for the maintenance or protection of its essential security interest. Such
measures are taken and implemented in good faith, in a non-discriminatory fashion so as to
minimize the deviation from the provision of the BIT relating to treatment. Where a bilateral
treaty, containing clauses dealing with repatriation of profits without restriction is signed, host
countries provide assurance against any kind of expropriation of or mistreatment; capital
exporting states encourage their nationals to invest abroad. They even provide assistance and
facilitate the out flows of capital so that both parties benefit from the investment. Besides,
studies indicate that “MNCS earn higher profits abroad than at home"?® It is equally important
to ensure success and profitability of the initial capital investment and to help the locally based
FDI managers to win corporate HQ approval for further expansion and re-investment of profits
and to strengthen their linkages with local suppliers and services as a means of reducing the
national import bill. This aftercare support, increasingly called corporate development support,
will become important in Ethiopia during the next decade®® BITs of Ethiopia also carry
stabilization clauses. These are specific contractua commitments that it has agreed to undertake,
failure to fulfill any of them create liability hence the future changes that Ethiopia intends to
make to its laws and regulations will not affect the interests of the foreign investors. Under the
terms of these stabilization clauses each contracting party is obliged not to provide less favorable
than that accorded to the investors of either contracting party. Each contracting party is obliged
to extend to the investor of the others the benefit of any treatment; preference or privilege
resulting from taxation; any existing or future customs union, intellectual property, and free trade
area agreement.

The principle of most favored nation and national treatment are given solemn position to which
each contracting party is obliged to submit. Fair and equitable treatment, full protection and
security shall be granted to every state party to an investment without discrimination or favorable
treatment only to ones own nationals. The BITs preclude any kind of preferential treatment in the
laws and regulation of each state contracting party. No contracting party shall be granted less
favorable treatment by a state party more than that which it accords to its own investors with

203 Sornarajah, M. (1994) The International Law on Foreign Investment. Cambridge University Press, USA, p.18
204 UNCTAD/ITE/IPC/Misc.4, (2002) Investment and Innovation policy Review, Ethiopia, p.39
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respect to the management maintenance, use enjoyment or disposal of their investment. If a
contracting state party is a party to a regional organization and as a result of the membership
gives special privileges to the member states, it falls under obligation to extend same kind of
treatment to other contracting state party on the basis of "most favored nation clause" or privities
of arbitration principle unless such is excluded in their BIT. On the basis of fair and equitable
treatment the states contracting parties shall not discriminate between nationals and foreign
investors. For instance, export quotas or local purchase requirement shall not be imposed upon
the foreign investor particularly after the investor has commenced operational activities in the

investment.

National investors of the contracting state party are not expected to fulfill either of these
requirements. Sometimes a harsh measure taken against the national may equally affect the
foreign investor on the basis of application of the principle of national treatment. A good
example is the obligations imposed upon each enterprise to contribute human labor for the
defense of the mother land during the Ethio-Somali War (1976-1978). Foreign companies were
treated in the same way as the domestic companies and were forced to participate in the war.
Foreign companies were paying the salaries as well as all other benefits to the employees without
getting their services.”®

The investment of each contracting party is well guarded from any kind of expropriation so far as
it is in the territory of the contracting state. According to conditions set under each of the BIT
expropriating the investment found in one's own territory is allowable so far as it is meant for
public purpose and the measure is taken on a non-discriminatory basis and against prompt
adequate and effective compensation.?®® The adequacy of the compensation is assessed on the
market value of the investment expropriated immediately before the expropriation is
undertaken.”®” The compensation amount shall also be paid to the investor in a short period of
time in as much as possible. Where the investor is affected by valuation or delay in payment of

205 Hailu Burayu (2009) Settlement of Investment Disputes and the ICSID Convention: Any Ethiopian Experience?,
Unpublished, AAU Law Faculty, p.135

26 Sornargjah M. (1994) The International Law on Foreign Investment. Cambridge University Press, USA, pp.359-
362
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the compensation or has the desire to contest the legality of the expropriation itself he/it is

entitled to initiate proceeding to the concerned judicial authority.?*®

The investment of the contracting party may be affected not only by expropriation but by loss
owing to war or other armed conflict, revolution a state national emergency, revolt, insurrection,
riot or such similar activity in the territory of the host contracting party. In such a situation the
host state falls under contractua obligation to treat on equal terms all investors regardless of
their nationality, volume or type of investment regarding restitution, indemnification,
compensation or other settlement and the payment shall be freely transferable, The restitution or
adequate compensation shall also extend to investment properties requisitioned by the host
government or the destruction caused by the host state during the war, armed conflict, riot or
revolution undertaken. Each of the contracting party has burdened itself with the responsibility of
guaranteeing the payment emanating either from compensation, repatriation of investment
returns etc. The host country enters into contract of insurance to protect itself against unexpected
demand of payment from the investor. The investor then can be paid by the host state the amount
of money due to him from the host sate. After paying the investor, the host state will legally be
entitled to benefit from the right of the investor by the use of the doctrine of subrogation.
Provisions of subrogation are incorporated under all of the BITs that Ethiopia signed with the
different countries. The content of the provision is more or less identical. The BIT Ethiopia
signed with German lacks this provision.”®

All of the BITs Ethiopia signed so far carry stabilization clause in which Ethiopia committed
itself to obligation that restricts its own national sovereignty. The BITs also contain arbitration
clauses to resolve disputes between state parties and state-investors as well. They also include
undertaking limiting the right to nationalize and accepting an obligation to pay compensation.
The application of the host country's national law to the agreement represent risk for the investor
as state laws are vulnerable to unilateral change since the state is not only a partner to "the
contract but a subject of public international law with legislative power. The state can anytime
modify the agreement by way of legislation. MNCs try to minimize this kind of risk by seeking
the exclusion of application of legislative change through "stabilization clauses’ and to withdraw

208 | hid
29 | hid
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dispute from the countries national courts through a clause providing for international
arbitration. A state violating its obligation may not only deter further investment, but may expose
itself to a contraction of lending by the World Bank (WB) and its affiliated institutions.

6.5 Salient Features of Ethiopian Investment Treatiesfrom other Treaties

As stated above bilateral investment treaties are agreements between two countries that protect
and promote investments of investors of one contracting party in the territory of the other
contracting party. Most BITs contain a number of standard provisions:

1. National Treatment: This ensures treatment of foreign investors that is equivalent or
comparable to the treatment received by domestic investors.

2. Mogst Favored Nation (MFN) Treatment: This ensures the same treatment of all foreign
investors, regardless of country of origin.

3. Fair and Equitable Treatment: This protection offers some minimum or specific level of
protection, in contrast to other forms of protection which take as their reference point the
treatment accorded to nationals or other foreign investors.

4. Redtrictions on Expropriation and Indirect Expropriation: This provides protection in the
event of direct or indirect expropriation. Generally, this includes a requirement that the
host gtate pay full compensation for any investment subjected to such treatment.

5. Free Transfer of Funds. This allows for the repatriation of investment related funds
(profits, interest, fees, and other earnings).

Ethiopia’'s BITs while deep and far reaching in other areas are less ambitious on the issue of
investment liberalization. The BITs that we reviewed only require Ethiopia to admit investments
in accordance with its laws and regulations. Full liberalization of the investment regime will

have a very profound implication on legal and regulatory regime regulating investment in

210 |_yke Eric Peterson. May 2005.The Global Governance of Foreign Direct Investment: Madly off in all directions,
FES Occasiona Papers Geneva, No. 19, Geneva, p.38
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211

Ethiopia as a number of sectors are not yet open to FDI in Ethiopia.“~ According to Investment

Proclamation 280/2002, foreign investors are permitted to invest in all economic sector service

and non service alike except those reserved for domestic private sector or state investment.?

The silent feature of Ethiopia s BITs, cover areas of the regulation of foreign investment scope
and definition of investment, admission and establishment, national treatment, most-favored
nation treatment, fair and equitable treatment, compensation in the event of expropriation or
damage to the investment, guarantees of free transfers of funds and dispute settlement
mechanisms, both state to state and investor to sate.

21 Study on the Impact of the Trade Related Issues in the Economic Partnership Agreement on Ethiopia (2011)
Final Report, 24 January 2011, Ministry of Trade of Ethiopia, p.47
12 | nvestment Proclamation, Pro. No. 280/2002, Federal Negarit Gazeta, 8" year, No.27, Article 8
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CONCLUSIONSAND RECOMMENDATIONS

Conclusion

Investment is a process of economic activity which involves the capital technology and
technological know how for the exploitation and exploration of natural resources, production in
agriculture, manufacturing, trade and other economic activities. International investment law is
one of the fastest growing areas of international law today and international investment treaties
are instruments in the strategies of most developing countries, to attract foreign investment.
Investment treaties are either bilateral or multilateral in character.

Bilateral investment treaties are agreements between two states aimed at promoting investment
flows between them. They pursue this goal by establishing international obligations concerning
the entry and treatment of investment by nationals of one state in the territory of the other state.
Bilateral treaties on the promotion and protection of investments of investors of one contracting
party on the territory of the other contracting party date back to 1959, when the first BIT was
signed between the Federal Republic of Germany and Pakistan.

The main characteristic of BITs is that they are exclusively concerned with investment. The
content of international investment agreements has been and continues to be shaped by the
political, economic, and legal contexts in which they are negotiated. Bilateral investment tresties
are often negotiated on the basis of model BITs developed by capital exporting countries and
promoted by them as templates for agreement.

The basic features common to BITs provisions cover the scope and definition of foreign
investment, admission of investments, national and most favored nation status, fair and equitable
treatment clauses, compensation guarantees for expropriation, war and civil unrest, guarantees of
fund transfers and the recuperation of capital gains, subrogation of insurance claims, and dispute
Settlement provision.
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To date, Ethiopia has bilateral investment agreements and treaties with 30 sovereign states.
These are China, Denmark, Italy, Kuwait, Malaysia, Netherlands, Russia, Sudan, Switzerland,
Tunisia, Turkey, Yemen, Egypt, Germany, French, Libya, Iran, Belgium, Spain, Sweden,
Algeria, Austria, Guinea, Finland, India, South Africa, Israel, Britain, USA, and with Djibouti.
Ethiopia concluded a bilateral investment treaty with the United States, a treaty of investment
incentive agreement. Ethiopia has also concluded a bilateral investment treaty with Djibouti

regarding preferential investment facilitation and property acquisition agreement.

Ethiopian bilateral investment treaties are not mutually beneficial agreements and are one sided
as they are favorable to capital exporting countries. They are unbalance and can hardly provide
the basis for a durable investment regime though they are reciprocal in appearance. The existing
Ethiopian BITs are photo up from European model that mainly focus on interest of foreign
investors. Although they establish equal rights and duties for both sides, capital flows from one
side only. Thus it is argued in this thesis that Ethiopian BITs lack clarity and consistency as
benefits will give to the capital exporting countries.

The conclusion one can make with respect to Ethiopian BITs is that Ethiopia has no treaty
negotiation capacity or treaty drafting department. The negotiation of BITs can be done by one
expert but on the side of home states come to the negotiation different professionals group
through the area of investment. Investment treaty is not like a friendship and cooperation treaty
Ethiopia sign BITs if the home state offer to conclude the treaty but Ethiopia did not conclude
bilateral investment treaties to the selective countries only.

Most Ethiopian bilateral investment treaties usually contain obligations specifying the treatment
that the parties to the treaties are required to provide to the investment once it has been
established, i.e., national treatment, most favored nation treatment, and the fair and equitable
standard of treatment, of foreign investment are relative rights. They are granted, limited or
denied depending on treatments that a country gives to either its own nationals or investors of a
third country. Thus, the Ethiopian BITs do not appropriately regulate how much treatment it
should be given to its own nationals and to third country nationals.
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One of the findings of the research Ethiopia has bilateral investment treaties with 30 states, the
provisions of environmental protection and labor rights did not include all Ethiopia bilateral
investment treaties except agreement between the Belgian-Luxembourg Economic Union, on the
one hand, and the Federal Democratic Republic of Ethiopia, on the other hand, on the Reciprocal
Promotion and Protection of Investments. This is to show that most Ethiopian BITs do not
promote sustainable development.

The research shows that the signing of BITs was positively correlated with previous investment
levels. Such a correlation suggests that countries may have agreed to sign these treaties since
foreign investors located in their borders were lobbying for the investor protections they could
gain from BITs. In addition, BITs depend on country characteristics, as the number of treaty
signings was positively correlated with per capita income and country risk. So developing
countries including Ethiopia signing BITs hoping that foreign direct investment will bring awide
range of economic benefits. Most FDI coming to Ethiopia has a bilateral investment treaty
concluded Ethiopia and their country.

Therefore, the research observed the existing of Ethiopian BITs is that there are no Ethiopian
investors investing in the territories of the other contracting states, in reality such treaties benefit
the nationals companies of other contracting states. There is no concrete evidence to convince us
that Ethiopian BITs have been effective in realizing and implementing the objectives of
Ethiopian investment policy and law.

Recommendation

@ There is a clear need for Ethiopia to review its BIT frame work as existing BITs are
photo up from European model that mainly focuses on interest of foreign investors from
developed countries. Ethiopia should learn from other countries such as South Africa
which have already undertaken a review of their own BIT commitments and Ethiopia
should prepare its own bilateral investment treaty model.
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@ Investment treaty is not like a friendship and cooperation treaty and the consequence of
concluding of BITs to pass the next generation. Ethiopia should give more attention for
negotiation stage and to edtablish treaty negotiation capacity or treaty drafting
department. There is also a direct need to enhance capacity building related to BIT
negotiation process.

@ The number of bilateral investment treaties being concluded by Ethiopia is increasing
over time, the model of BIT there is a need to standardize, to the extent possible, the
contents of the treaties. Especially, regulating the contents of national treatment, most
favored nation treatment, and the fair and equitable standard of treatment, becomes of the
main importance. That is so because notwithstanding possible contradiction with
domestic laws, varying treatments in BITs provisions could attract unintended the most
favored nation treatment obligations forcing the country to open its investment areas to
an undesired directions.

@ Mogt Ethiopian BITs are negotiated for a certain period only and are subject for renewed
after that period. BITs should be identified that are to expire shortly. The Ethiopian
Government should insist on building an adequate safeguards for developmental and
public interests including as sustainable development concern as a condition for the
renewal of BITs.

@ The Ethiopian Government should sign BITs only if they provide adequate balance
between the rights and obligations of investors. New BITs need to include a provision
that governments will protect, enhance and enforce basic labor rights.

@ States have the inherent right to exclude the investment that could cause harm to the
environment. The exclusion can be right at the point of entry or after investment has been
started. Ethiopia's BITs did not include provisions for environmental protection out of
fear that investors would not be attracted to her territories. It is high time that due
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consideration be given to environmental protection. The writer suggests that Ethiopia
should include provisions for environmental protection on all her BITSs.

@ Theright to terminate the treaty on ground of failure on the part of the investor to bring in
capital from abroad is nowhere stipulated under all of BITs to which Ethiopiais a party.
Foreign investors should not be allowed to raise capital for their initial investment in
Ethiopia nor should they be allowed to participate in economic activities solely reserved
for Ethiopian nationals.

@ Inorder to rectify some of the existing weakness and deficiencies there is adirect need to
review, assess and reevaluate whether Ethiopian BITs have really been effective in
achieving the desired developmental goals of Ethiopia There is a need to review how
other countries like South Africa and other developing countries are using BITs to

maximize their socio-economic activities.

@ Conducting a Workshop to introduce the issues of bilateral investment treaties shall be
the responsibility of the National Bank, the Ethiopian Chamber of Commerce, the
Ethiopian Conciliation and Arbitration Center all higher education institution like the
Law Faculty of Addis Ababa University. Moreover, academic lawyers as well as the
Ethiopian Bar Association shall take urgent step to enable Ethiopian professionals
acquire the experience to competently participate in the negotiation of BITs and
international investment arbitration.
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