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Abstract

Ethiopia's current urban land legislations grant administrative agencies and tribunals primary
jurisdiction over disputes arising from urban land clearance. These land legislations, except for
some changes made in recent revisions, have technically limited the extent to which the judiciary
would review the decisions of administrative agencies and tribunals. One of these limitations is
the requirement to exhaust administrative remedies before seeking judicial review of an urban
land clearance decision. However, the practice shows that landholders directly take their case
before a court of law, and courts are also hearing such cases. Therefore, when it comes to urban
land clearance disputes, there is a need to create clarity between the jurisdiction of quasi-judicial
administrative institutions and the inherent judicial power of courts in order to protect the
autonomy of administrative agencies and enhance the efficiency of courts.

Key Words:

land clearance, disputes, administrative review, judicial review, exhaustion, Ethiopia.
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CHAPTER ONE
1. INTRODUCTION

1.1. Background of the Study
In Ethiopia, the classification of land either falls into the rural or urban category, depending on the
laws governing it. The Ethiopian urban land legal regime can be traced back to the imperial era.
The emperor's desire to modernize the empire's legal framework in order to keep up with the
changing circumstances of the world * enabled the country to have its first codified civil law in
1960. In this code, issues pertaining to immovable property and lands are scattered in different
parts of the legislation. After the downfall of Emperor Haile Selassie, I, the military junta (the
Derg), which came to power in 1975, enacted Proclamation No. 47/1975 to provide government
ownership of all urban lands and extra urban houses with the intent to govern the urban land legal

system of the time.

The Ethiopian People's Revolutionary Democratic Front (EPRDF), which deposed the Derg in
May 1991, issued Proclamation No. 80/1993 during the transitional period, which declares land to
remain under government ownership. However, after the promulgation of the 1995 Federal
Democratic Republic of Ethiopia’s Constitution (Proclamation No. 1/1995), this urban land lease
holding law was repealed and replaced by the re-enactment of urban land lease holding
proclamation no. 272 of 2002, which was repealed by urban land lease holding proclamation no.
721 of 2011. Besides, two laws pertaining to the expropriation of urban and rural land were also
enacted in 2005 and 2019, after the enactment of the FDRE constitution.

Although these are the most important legal documents in the country's history of urban land laws,
the mechanisms these laws use to resolve urban land clearing disputes vary from regime to regime.
During the imperial era, disputes relating to the expropriation of urban land were set to be

entertained by administrative agencies and regular courts through appeal.? The Derg, through

1 Civil Code of the Empire of Ethiopia, Proclamation Number 165/1960, Negarit Gazeta, 19" year, Number 2,
ADDIS ABABA, 5" May, 1960, Preface
2 Civil Code, (n 1), Article 1472 and 1474



Proclamation No. 47/1975, has given such power exclusively to administrative agencies. °.
However, the laws enacted since the adoption of the 1995 Constitution of the Federal Democratic
Republic of Ethiopia have given government agencies final jurisdiction on the majority of the
issues and first instance and appellate jurisdiction on some other matters. Specifically, the current
main urban land legislation of the country, the Urban Land Lease Holding Proclamation no.
721/2011* and the Expropriation of Land Holdings for Public Purposes, Payment of Compensation
and Resettlement of Displaced People Proclamation no. 1161/2019,> provide almost the same

procedure for entertaining urban land grievance or disputes, relating to land clearing order.

Under articles 19 and 20 of the Expropriation of Land Holdings for Public Purposes, Payment of
Compensation, and Resettlement of Displaced People Proclamation No. 1161/2019, it is stated
that a complaint relating to expropriation orders is first to be filed with the Complaint Hearing
Body and then with the Appeal Hearing Council. However, a person dissatisfied with the decision
of the council may lodge an appeal to the Federal First Instance Courts, in the case of Addis Ababa
and Dire Dawa, and to regional High Courts, in the case of regional governments.® If the party
dissatisfied with the court's decision has surrendered the land holding of the disputed land, the

right to continue an appeal is also guaranteed ’

With the same token, the Urban Land Lease Holding Proclamation No. 721/2011 under Articles
28, 29, and 30 provides for a person to submit his grievance relating to an urban land clearing

order to the appropriate body 8, and then appeal to the Appellate Tribunal if aggrieved by the

3 Government Ownership of Urban Lands and Extra Urban Houses Proclamation, Proclamation no. 47/1975,
Ethiopian Provisional Military Government Negarit Gazeta, 34" Year No. 41, ADDIS ABABA, 26" July 1975 Article
27-30

4 Urban Land Lease Holding Proclamation, Proclamation No. 721/2011, Federal Negarit Gazeta of the Federal
Democratic Republic of Ethiopia, 15" Year No. 4, ADDIS ABABA, 18th November, 2011, Article 28-30

5> Expropriation of Land Holdings for Public Purposes, Payment of Compensation and Resettlement of Displaced
People Proclamation, Proclamation no. 1161/2019, Federal Negarit Gazeta of the Federal Democratic Republic of
Ethiopia, 25" Year No. 90, ADDIS ABABA, 23" September, 2019, Article 19 and 20

% 1bid

" 1bid, Article 20(2)

8 “Appropriate Body” means a body of a region or a city administration vested with the power to administer and

develop urban land; as defined under Article 2(6) of the urban land lease holding proclamation no. 721/2011
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decision of the appropriate body.®. The decision by the Appellate Tribunal is final, unless it is
related to compensation.*® Accordingly, the law provides for a person dissatisfied with the decision
of the Tribunal on the issue of compensation to lodge an appeal with the municipal appellate court
or, in its absence, with the regular high court.*

In this research, the main legal and institutional challenges in urban land clearing
grievances/disputes is assessed in light of the legitimate power given to the administrative
agencies, to entertain such disputes, under the urban land lease holding proclamation no. 721/2011
and the Expropriation of Land Holdings for Public Purposes, Payment of Compensation and

Resettlement of Displaced People Proclamation no. 1161/2019.

1.2. Problem Statement
The urban land lease holding proclamation no. 721/2011 has empowered the appropriate body of
a region or a city administration vested with the power to administer and develop urban land to
entertain a grievance or dispute relating to urban land clearing.!? Apparently, the law states a
person served with a clearing order must submit his or her grievance to this government body and
then appeal to the appellate tribunal and municipal appellate court, or, in the absence of the

municipal appellate court, to the regular high court, respectively.'®

The Expropriation of Land Holdings for Public Purposes, Payment of Compensation, and
Resettlement of Displaced People Proclamation No. 1161/2019 also provides for a complaint
relating to expropriation orders, first to be filed with the Complaint Hearing Body and then to the
Appeal Hearing Council and the Federal First Instance Courts, in the case of Addis Ababa and

Dire Dawa cities, and to regional high courts, in the case of regional governments.'*

9 Lease Proc. (n5), Article 29(1)
10 1bid, Article 29(5)
1 1bid, Article 29(4)

12 ease Proc. (n5), Article 28(1)
13 Ibid

14 Expropriation Proc. (n6)



In practice, however, a person served with a clearing order or whose or its land is taken by the
relevant body almost always files an action in regular courts without exhausting these
administrative remedies. This practice, which is a significant departure from the intent of both
proclamations, is preventing major investments and public-interest projects from utilizing such
disputed lands for the greater good. A restraining injunction given by the courts, accompanied by
the lengthy court litigation, is consuming the time, money, and energy of the appropriate public
agency and the new user of the disputed land. As a result, the high demand for urban land that
necessitates an efficient, effective, equitable, and well-functioning land and landed property

market is becoming unmanageable.

Therefore, this practice of taking urban land clearance disputes that are meant to be first entertained
by the appropriate government body and tribunals before a court of law, under the category of
claim that inherently falls under the jurisdiction of courts, needs a clear legal and institutional

guideline, ending the overlapping jurisdictions of the two bodies.

1.3. Literature Review

Following the recently repealed Expropriation of Landholdings for Public Purposes and Payment
of Compensation Proclamation No. 455/2005 and the Urban Land Lease Holding Proclamation
No. 721/2011, various studies on urban land management in Ethiopia were conducted. Some of
them are reviewed below, and are in some way related to the core idea of this study. In these
reviewed studies, problems relating to urban land management are either seen in light of the Urban
Land Lease Holding Proclamation or the repealed Expropriation of Landholdings for Public
Purposes and Payment of Compensation Proclamation and the new repealing proclamation.

Some of the provisions relating to land clearance in the Urban Land Lease Holding Proclamation
and Expropriation of Landholdings for Public Purposes and Payment of Compensation
Proclamation are identified as limitations to land use rights in the doctoral thesis by Daniel
Weldegebriel. > Mainly the lack of mandatory procedures relating to consulting the people before

expropriation, serving prior notice, valuation of property, the lack of a resettlement and

15 Daniel Weldegebriel Ambaye, 'Land Right and Expropriation in Ethiopian,’ (PHD, Royal Institute of Technology
(KTH) 2013) P. 127



rehabilitation program, and the vagueness of the term "public purpose” are identified by this
researcher as major gaps in the Expropriation of Landholdings for Public Purposes and Payment
of Compensation Proclamation.'® However, in his article for Ethiopia Business and Commercial
Series, the researcher has withdrawn all of these gaps when it comes to the new Expropriation of
Land Holdings for Public Purposes, Payment of Compensation, and Resettlement of Displaced
People Proclamation No. 1161/2019.%7

Nathan Shiberu identifies nearly the same issues as causes of a lack of good urban land
governance.'® In this LL.M. thesis, small payments of compensation, failure to rehabilitate the
effected person, the abuse of an ambiguous and broad definition of the term "public purpose” by
the law, and the limited role of the courts in urban land disputes are identified as major causes of

a lack of good urban governance.*®

The provisions of the Urban Land Lease Holding Proclamation that deal with the conversion of old
possessions to the lease holding system are also an area of concern in urban land management studies. The
problem old possessors face at the time of conversion to the lease holding system and before converting to
the lease holding system is well addressed by Esmael Keramo in his LL.M. thesis.2 . Among other things,
the limited nature of lease holding time is identified as major factor affecting tenure security of
old possessors, when converted to lease holding system.?! The expropriation mechanism set under
the Urban Land Lease Holding Proclamation and the repealed Expropriation of Landholdings for
Public Purposes and Payment of Compensation Proclamation is also identified as less favorable to
old possessors compared to lease holders. Specifically, the uncontestable power given to

administrative organs up on expropriation of old possession and the contestable power given to

16 1bid, P. 174, 199, 229

17 Daniel Wedegebriel (2020) Expropriation of Urban Property; A reflection on the New Expropriation Laws,
Ethiopian Civil and Commercial Law Series, Addis Ababa University School of Law, volume 10. P. 231

18 Nathan Shiberu, ‘The_Role of Urban Land Laws to Urban Good Governance: The Case of Adama’ [Unpublished],
Addis Ababa University (2019)

19 Ibid, P. 47, 52, 55, 58

20 Esmael Keramo, ‘Tenure Security of Old Possessions and Its challenges under Urban Land Lease Holding
Proclamation No. 721/2011’ [Unpublished], Addis Ababa University (2019) P.26

2 |bid, P. 30



the administrative organs up on clearing of lease holdings is provided as a threat to tenure security

of old possessors by the laws.??

While the power given to administrative organs to entertain urban land disputes are perceived as a
power to be abused by some, Rebira Kibret 22 additionally questions the very capacity of this organ
in entertaining urban land disputes. The researcher identifies lack of human and material resources
and working procedures as major hindrances to the power of the agency. The probable partiality
of the administrative organ in entertaining disputes between individuals and the government

agency is also raised as a concern by the same researcher.

There is also a specific research relating to urban land use disputes settlement conducted by Jetu
Edosa.?* In this article, the researcher has deeply assed various dispute settlement mechanisms and
evaluated their applicability in light of pertinent provisions of various Ethiopian laws. The
applicability of Alternative Dispute Resolution (ADR) mechanisms, the power of Administrative
Tribunals and formal Judicial establishments, in settling urban land disputes are the focal issues of
the research. Lack of enabling legal frame work and the administrative nature of urban land dispute
are also identified as basic bottlenecks in applying ADR to urban land dispute.?® Apart from the
legally recognized Administrative Tribunals, Jetu also recommends the Judiciary to have a
separate bench that can analytically litigate urban land disputes.?®

The significance of judicial protection of urban land right is less contentious issue, in land related
research. Brightman Gebremichael, 2’ who has argued for broader power of courts in litigating
urban land disputes, has evaluated the practical problems relating to judicial enforcement of

property right and urban land right. Accordingly, the researcher has assessed repeated takes of the

22 1bid

23 Rebira Kibret Beyene, ‘The Power of Administrative Agencies Concerning Urban Land Disputes Settlement: The
Case Study On Dukem and Burayu City Administrations’ [Unpublished], Addis Ababa University (2019) P.42

24 Jetu Edosa, 'Urban Land Use Disputes Resolution Methods in Ethiopia,' (2020) 10 Ethiopian Civil and Commercial
Law Series. p. 321

% 1bid, p.330

% |bid, p.346

27 Brightman Gebremichael, ‘Enforcement of Urban Land Rights in Ethiopia: Analysis of Cassation Decisions of the

Federal Supreme Court’ 10 Ethiopian Civil and Commercial Law Series, p.289
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Federal Supreme Court Cassation Division (FSCCB), on judicial power of courts in enforcing
urban land rights. The developments made by FSCCB throughout its various decisions; towards
inherent judicial power of courts and broader characterization of urban land dispute to enable
judicial review of cases are some of the good takeaways made by the researcher.

All the studies briefly reviewed above are conducted after the enactment of the Urban Land Lease
Holding Proclamation No. 721/2011. Also most of the researchers approached the urban land
management problems with the same methodology, using primary, secondary, and qualitative data
and above all descriptive approach. Some of the researches are limited to specific area of study
(such as Adama, Dukem and Burayu towns) and some are analytical of the overall legal lacuna
Vis-a-vis the practice. However, cumulative readings of these papers reveal little development of

the topic overtime.

Apart from these, except for Rebira, Esmael, Jetu and Brightman who tried to address some legal
and institutional challenges in urban land clearing grievances/disputes, the main focus of the rest
of the researches are overall theoretical analysis of the major land laws of the country. Even Jetu
and Brightman’s articles, which specifically deals with urban land dispute settlement mechanisms,
did not address the practical problems of taking urban land clearance disputes before court of law
in light of the legitimate and exclusive power given to the appropriate government body by the
Urban Land Lease Holding Proclamation no. 721/2011 and Expropriation of Land Holdings for
Public Purposes, Payment of Compensation and Resettlement of Displaced People Proclamation
no. 1161/2019.

Therefore, this study intends to fill this specific gap that is left uncovered by these researches and
address the practical errors committed by courts, when litigating urban land clearance disputes,

before administrative remedies are exhausted.

1.4.  Objectives of the study
1.4.1. General Objectives
This study intends to critically analyze the mechanisms for grievance hearings and dispute

settlement under the Urban Land Lease Proclamation No. 721/2011 and the Expropriation of Land

Holdings for Public Purposes, Payment of Compensation, and Resettlement of Displaced People



Proclamation No. 1161/2019 and identify whether administrative remedies for urban land

clearance grievances are exhausted before taking such disputes before a court of law.

1.4.2. Specific Objectives

« to identify the urban land clearing grievances hearing or dispute settlement mechanism
under the Urban Land Lease Proclamation No. 721/2011 and the Expropriation of Land
Holdings for Public Purposes, Payment of Compensation, and Resettlement of Displaced
People Proclamation No. 1161/20109.

o to assess the quasi-judicial power given to the administrative agencies under the lease and
expropriation proclamations.

« to ascertain the judicial power of courts in reviewing urban land clearance disputes under
the lease and expropriation proclamation.

o to evaluate whether administrative remedies for urban land clearance grievances are
exhausted before taking such disputes before the court of law vis-a-vis the repeated take of
the Federal Supreme Court Cassation Bench (FSCB).

1.5. Research Questions

This study will address the following questions in light of the core research problem identified:

« Under the country's current legal framework, which organ of government has the authority
to hear urban land grievances or disputes?

« Can special laws take away the judicial power given to courts and assign it to administrative
agencies?

« Should a person be always allowed to bring his, her, or its grievance or dispute relating to
an urban land clearing order before a court of law, as long as the petition or claim is titled
under the category of claim that inherently falls under the jurisdiction of courts?

« Can the administrative measure of clearing urban land qualify as interference with the land
rights of the holder?



1.6. Significance of the Research

This study might be the first of its kind when it comes to dealing with the practical problems of
taking urban land grievances or disputes before a court of law against the exclusive power given
to the appropriate government body and without exhausting administrative remedies, in light of
the Urban Land Lease Holding Proclamation No. 721/2011 and the Expropriation of Land
Holdings for Public Purposes, Payment of Compensation, and Resettlement of Displaced People
Proclamation No. 1161/20109.

Therefore, the findings of this research may create awareness on the subject matter, enhance
corrective measures to be taken by the pertinent body, or initiate revisions and amendments to the

laws.

Specifically, this study may enhance the establishment of the institutional framework set under the
law for urban land dispute settlement throughout the country. As a result, public grievances
relating to urban land inaccessibility and eviction may decrease. Apart from this, urban land
clearing-related grievances or disputes that are meant to be entertained by administrative agencies
may not be taken before a court of law. When such cases are brought, the court may reject them

on the basis of lack of jurisdiction.

Above all, the findings of this research might be important for policy, practice, theory, and
subsequent research on the subject matter.

1.7. Research Methodology
The research places an emphasis on the qualitative analysis of legal rules, principles, and court
decisions. Primary sources such as the 1960 Civil Code, Government Ownership of All Urban
Lands and Extra Urban Houses Proclamation No. 47/1975, Urban Land Lease Holding
Proclamation No. 80/1993, 272/2002, and 721/2004, lease regulations and directives enacted at
regional levels, Expropriation of Landholdings for Public Purposes and Payment of Compensation
Proclamation No. 455/2005, Expropriation of Land Holdings for Public Purposes, Payment of
Compensation, and Resettlement of Displaced People Proclamation No. 1161/2019, and court

cases entertained at Federal First Instance Court and Federal Supreme Court Cass Bench (FSCCB)



The cases are selected based on their relevancy to the matter and their accessibility. The majority
of the cases used (seven out of eight) are publicized decisions of the FSCCB. Hence, as it is
difficult to access unpublicized court decisions, only one Federal First Instance Court case is used
in the thesis. Furthermore, secondary sources such as books and various studies are reviewed in
order to achieve the thesis's goal. Face-to-face interviews with experts and officials from the
relevant land administration agency and administrative tribunal were also conducted for the study.
Interviewees are selected from the administrative agency and tribunal based on the relevancy of
the position they hold in those particular institutions.

1.8. Scope of the Study
The The thesis mainly focuses on the evaluation of the requirement of exhaustion of administrative
remedies for judicial review of urban land clearance disputes, as it is provided under the Urban
Land Lease Holding Proclamation No. 721/2004 and the Expropriation of Land Holdings for
Public Purposes, Payment of Compensation, and Resettlement of Displaced People Proclamation
No. 1161/2019. In order to make the scope of the thesis manageable, the research is limited to the
analysis of court cases entertained at the Federal First Instance Court in Diredawa and the FSCCB
in Addis Ababa. However, as the decisions entertained by the FSCCB came from different regional
and federal courts, the analysis of such cases may cover different geographical areas of Ethiopia.
Besides, the paper has also briefly assessed the law and practice relating to an administrative

review of an urban land clearance dispute in Adama City, Oromia regional state.

1.9. Organization of the Thesis

The thesis is organized into five chapters. The first chapter provides an introduction to the thesis.
Hence, it comprises the background of the study, a problem statement, a review of basic literature,
the objectives of the thesis, the main questions the research intends to answer, the significance of

the research, the methodology used, the scope, organization, and limitations of the research.

The second chapter of the thesis provides an overview of urban land clearance and urban land
clearance disputes in light of the lease and expropriation proclamation. Chapter three deals with
the procedure and institutions provided for settling urban land clearance disputes under the lease

and expropriation laws. The fourth chapter focuses on evaluating the legal requirement of

10



exhaustion of administrative remedies for judicial review of urban land clearance disputes in light

of selected court decisions. Chapter five provides conclusions and recommendations.

1.10. Limitations of the Study
The difficulty in finding cases decided by lower courts that never made it to the FSCCD is the
major limitation encountered in the writing process of this thesis. It was also difficult to find the
pertinent authority or expert for an interview in most of the institutions visited during the research.

Aside from the interviewees, others were hesitant to provide pertinent information.

11



CHAPTER TWO

Land Clearance as a Cause of Urban Land Dispute

2.1. INTRODUCTION

Regulating, managing, keeping records, determining the use, leasing, and resolving disputes
relating to land and landed property are the basic tasks in land administration. Whether a piece of
land in a specific jurisdiction is owned by the state, the community, or individual holders, its

efficient utilization basically depends on its proper management.

In Ethiopia, where both urban and rural land is owned by the state and the people, the task of land
administration and management is solely given to the state. Hence, government agencies undertake
such management acts. In particular, the relevant government authority registers, allocates, leases
out, and disposes of a land from its holder in accordance with the law. The act of dispossession of
land by the state in any of the manners provided by the law may sometimes be a reason for a
dispute between the state and the land right holder. Hence, the law needs to provide a mechanism
for resolving such disputes. Apart from such acts of the state, disputes over land may also arise

from disagreements between landholders with competing interests.

This chapter examines urban land disputes in general, as well as those primarily caused by the

state's land clearance act, in light of the relevant legal and institutional framework.

2.2. Urban Land Disputes in General
Black’s Law Dictionary defines dispute as "a conflict or controversy; a conflict of claims or rights;
an assertion of a right, claim, or demand on one side, met by contrary claims or allegations on the
other.”?8 In the land context, disputes typically arise when one party's use is met by a contrary
claim by another. Land disputes also occur when different parties make incompatible claims of

right to a specific piece of land right. But what makes a dispute over land unique is that land is the

28 Garner, Bryan a, and henry Campbell black, Black's law dictionary (9th edn, St Paul, MN: West 2009) p. 541
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most valuable resource with economic, political, and social significance.?® Economically, land
serves as a source of income and livelihood. Land plays a major role in enhancing governments'
control over their subjects and the economy.®® Some societies also consider maintaining
continuous control over their land a matter of survival..?! Therefore, a dispute over land means a

threat to such values.

In the urban land set-up of Ethiopia, disputes over land have different forms and causes. Ill-
managed urbanization is the root cause of urban land disputes in Ethiopia. The country has rapid
urbanization and the lowest urban population at the same time.®? Studies reveal that urban land
expansion in the major cities of the country supersedes the urban population growth rate.®® High
population growth rates in general and rural to urban migration are forcing urban centers to expand
informally from time to time.3* Therefore, population growth and massive urban expansion are the

major factors in urban land disputes.

Individual citizens, businesses, non-governmental organizations (NGOs), international
organizations, and even government agencies may be parties to an urban land dispute. As a result,
urban land disputes can arise between the land administering agency and the land right holder, as
well as among land right holders.®® A dispute between the land administering government agency
and land right holders may occur because of non-performance or termination of a lease contract,
the issuance or cancellation of a land holding certificate, a building permit, expropriation,
compensation, resettlement, etc. On the other hand, individual land right holders might disagree

because of boundaries, succession, use, transfer, and other land use-related disagreements.

2 John W Bruce and Sally Holt, ‘Land and Conflict Prevention, Conflict Prevention Handbook Series’ (6th edn,
Initiative on Quiet Diplomacy University of Essex 2011).,

%0 Ibid

%1 Ibid, p.13

32 Berhanu Keno Terfa and others, 'Urban Expansion in Ethiopia from 1987 To 2017: Characteristics, Spatial Patterns,
And Driving Forces' (2019) 11 Sustainability.p.2973

33 Ibid

34 Tsegaye Tegenu, 'Urbanization in Ethiopia: Study On Growth, Patterns, Functions and Alternative Policy Strategy'
(MA, Stockholm University 2010).

3 Ibid
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2.3. Urban Land Disputes Resolution Mechanisms
There are two types of dispute resolution mechanisms: formal and informal.*® Common formal
dispute resolution mechanisms include grievances and lawsuits.®” A formal dispute resolution
mechanism has a predetermined process and is handled by legally established institutions.*® Hence,
filing a complaint or a claim is at the center of the process.®® On the other hand, an informal dispute
resolution mechanism is consensual, in which the disputant tries to reach an agreement.*® And it
includes alternative dispute resolution (ADR) mechanisms such as arbitration, mediation,
conciliation, or negotiation.** Even if there is no consensus on whether arbitration is to be
considered an informal or formal process,*? the majority of texts tend to consider it an informal

mechanism that relies on the consensual submission of the disputants.

The applicability of various dispute resolution mechanisms to urban land disputes depends on the
availability of an enabling legal system. A legal analysis of the Ethiopian legal system reveals the
absence of an enabling environment for using ADR mechanisms to resolve urban land disputes. *3
For instance, arbitration as a means of dispute resolution is repeatedly mentioned in the codified
and specific laws of the country.** Inferring that unless the law expressly states otherwise, a dispute
is not arbitrable.*® Accordingly, with regard to land, arbitrability of rural land disputes is provided

under regional and federal rural land administration laws, and a dispute arising between an investor

3% Thomas Barfield, 'Informal Dispute Resolution and The Formal Legal System in Contemporary Northern
Afghanistan Rule of Law Program, The United States Institute of Peace Washington DC (Draft Report) April 21,
2006' (The United States Institute of Peace 2006) <https://www.usip.org/sites/default/files/file/barfield_report.pdf>
accessed 4 April 2022.

87 Gahil Arora, 'Formal and Informal Dispute Resolution - Academike' (Academike, 2015)
<https://www.lawctopus.com/academike/formal-informal-dispute-resolution> accessed 4 April 2022.

% 1bid

% Barfield (n37)

0 1bid

41 1bid

42 Arora (n38)

43 Edosa (n25)

44 Aron Dagol, 'Notes On Arbitrability Under Ethiopian Law' (2011) 5 Mizan Law Review, PP 150-157

% 1bid
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and leaseholder of a plot in an industrial park is also subjected to arbitration as per the industrial

park proclamation.*®

Besides, the legislation pertaining to urban land disputes in Ethiopia tends to recognize the formal
dispute resolution mechanisms as the only mechanisms for setting urban land disputes. Basically,
disputes arising between landholders are referred to courts, and when such disputes involve the
land administering agency and the landholder, the administrative agency and tribunals play the

key roles. (This is well covered in Section 2.6 of this chapter.)

2.4. Urban Land Clearance
Under the urban land lease holding proclamation, the term "land clearing™ or "clearance" is used
to refer to the legal process of dispossessing a land and the right over it. As a result, the term refers
to the legal process of removing a person from a property. The power to dispose of urban land is
granted to the body of a region or a city administration vested with the power to administer and
develop urban land under certain criteria.*’ The same power is also given to the city and woreda
administrations under the expropriation proclamation “¢ The dispossession of urban land by the
government may result from the termination of a lease contract or expropriation. There are three
circumstances that may lead to the termination of a lease contract under the lease proclamation.
These are failure to use the land in accordance with the law, expropriation, and expiry and non-

renewal of the lease contract.*®

However, one can understand the urban land clearing and grievance procedures provided through
articles 26-31 of the proclamation, which repeatedly refer to public purpose expropriation as their
sole subject matter. That is, the proclamation's clearing and grievance procedure only applies to
cases of public purpose expropriation. However, in a context that can change this assumption, the
law under Article 26(3) states:

Notwithstanding the provisions of sub-article (1) of this Article, no land leasehold
may be cleared, prior to the expiry of the lease period, unless the lessee has

46 Fdosa (n25)

47 Lease Proc. (n5), Article 26(1) and 2(6)
48 Expropriation Proc.(n6), Article 6

49 Lease Proc. (n5), Article 25(1)
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breached the contract of lease, the use of the land is not compatible with the urban
plan or the land is required for development activity to be undertaken by
government.

Under this sub-article, the proclamation clearly prohibits the clearance of a leasehold, except due
to public purpose expropriations, when the leaseholder has breached the lease contract and the use
of the land is not compatible with the urban plan or the land is required for development activity
to be undertaken by government.®® As a result, the contrario reasoning of this article implies that
the urban land clearance and appeal procedures established by articles 2631 are applicable when
the lease contract is terminated due to a breach of the contract by the lessee, the use of the land is
incompatible with the urban plan, the government requires the land for its own projects, or even
when the lease contract is terminated due to the expiry or non-renewal of a lease period, in addition
to the case of expropriation. Articles 19(1) and (2) of the lease proclamation impose a duty on the
lease holder to apply for renewal of the lease contract within ten to two years before the date of
expiry and on the land administrating agency to notify its decision within a period of one year from
the date of such an application®! Besides, the law clearly provides for a leaseholder whose lease
contract has expired and not been renewed to hand over the land within one year.%? If the lessee

fails to do so, the pertinent body shall initiate the clearing procedure.

2.4.1. Termination of Lease Contract for Failure to Use the Land in

Accordance with the Law

The registration of a leasehold right over urban land in Ethiopia presupposes a lease contract to be
signed between the leaseholder and the concerned government agency.>® The person should enter
into a lease contract in order to obtain an urban land lease holding certificate, which entitles the
person to full enjoyment of use rights over the land. But the exercise of such a use right is always
subject to limitations provided under the law and the lease contract. The terms of a lease contract
shall always include the following: construction start-up time, completion time, payment schedule,
grace period, rights and obligations of the parties, as well as other appropriate details.>* The

50 Ibid, Article 26(3)

51 Ibid, Article 19(1) and (2)
52 Ibid, Article 25(5)

%3 |bid, Article 6(1)

% Ibid, Article 16(2)
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proclamation has also set different lease periods for different uses and urban centers,> which are
supposed to be part of the lease contract. By so doing, the lease proclamation is commanding an
urban land lease contract to at least include a statement about the major legal and contractual rights
and obligations of the lessor and the lessee.

Article 21(1)(a) of the lease proclamation provides for a lessee to use the land for the agreed
purpose, within the agreed time.>® According to this provision, unless otherwise the use type of
the land is converted with the permission of the pertinent authority,® the land must be used for the
intended purpose and the use time should be in line with the construction start-up time, completion

time, and use time provided in the lease contract.

Consequently, the failure to use the land for the purpose for which it was designated (the use of
the land is not compatible with the urban plan) %8 and the failure to commence or finish construction
or the business for which the land was provided are grounds for terminating the contract by the
Land Administration and Development Agency. The effect of terminating a lease contract due to
the lessee's fault is that the lease down payment is returned to the lessee after deduction of costs

and penalties.*®

2.4.2. Expropriation as a Ground of Termination of Lease Contract

Expropriation under the Ethiopian legal system involves dispossessing land for public purposes
upon payment of commensurate compensation. It is with this conception that Article 25(1)(b) of
the proclamation empowers the land administering body to clear and take over urban lands upon
payment of commensurate compensation, provided that it is in the public interest.%°As a result, a
government agency may acquire leasehold land and any property on it if the land is required for
public purpose activities. The effect of the termination of the lease contract in this way is that a
compensation commensurate with the loss of property on the land shall be paid to the lessee in

%5 Ibid, Article 18(1)
% Ibid, Article 21(1)(a)
57 Ibid, Article 21(2)
%8 |bid, article 26(3)
%9 Ibid, Article 25(3)
% |bid, Article 25(1)(b)
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accordance with the Expropriation of land holdings for public purposes, payment of compensation,

and resettlement of displaced people proclamation no. 1161 of 2019.5!

2.4.3. Non-Renewal of an Expired Contract, as a Ground of

Termination of Lease Contract

The period of lease under Ethiopian law extends from 15 years for urban agriculture up to 99 years
for residential use.® In principle, the proclamation provides for the use right over urban land to
last for the lease period specified,®® unless the lease holder’s right over the land is terminated before

its expiration under the two conditions specified above.

Ethiopia’s urban land lease holding proclamation has a provision that allows renewal of the period
of lease at the prevailing benchmark lease price of the land.®* But it requires the fulfillment of
further requirements,®® which are essentially being set by regional state regulations and directives.
The Addis Ababa City Administration Lease Regulation No. 49/2012 and Directive No. 11/2012,
however, provide for the requirements that can be used to not renew the period of the lease instead
of providing the requirements of renewal.®® Accordingly, when there is a change in the structure
plan, when the plot is required for public purposes, or when it is impossible to upgrade the existing
development to the level of development the area requires, the period of lease will not be

renewed.%’

The law clearly defines lease expiration and non-renewal for reasons related to one of the
aforementioned causes as grounds for terminating a leasehold interest in urban land.®® The effect

in such circumstances is that no compensation shall be paid®® a and the lessee is duty-bound to

51 Ibid, Article, 26(1)

82 Ibid, Article 19(1) and (2)

8 Ibid, Article 18(1)

8 Ibid, Article 19(1)

% Ibid

% The Addis Ababa City Administration Land Lease Regulation no. 49/2012, article 45 and The Addis Ababa City
Administration Land Lease Directive no. 11/2012, Article 61

57 Ibid

8 |ease Proc.(n5), Article 25(1)(c)

% Ibid, Article 19(1)
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hand over the land by removing the property within a period of one year.” Here, the law doesn’t
allow the lessee to pass through the urban land clearing and grievance application process provided

in the law.

2.5. Urban Land Clearing Process
As stated in the preceding sections, urban land clearing entails public purpose expropriation and
lease contract termination due to lessee breach of contract, when the use of the land is incompatible
with the urban plan and the land is required for government projects, as well as lease contract
expiry and non-renewal. The clearing process of a specific urban land and grievances relating to
such clearance are dealt with, both under the urban land lease proclamation and the expropriation
proclamation. Under the lease proclamation, the urban land clearing process starts with serving the
landholder with notification of the clearing order.” However, under the expropriation
proclamation, the clearing process begins with consultation with the landholders on the type,
benefits, and general process of the project for which the land is needed.”” Besides, under the
lease proclamation, the period of notice is provided not to be less than 90 days’® and the
consultation relating to public purpose expropriation, as per the expropriation proclamation, shall
commence at least one year before the disposition of the land, unless the land is urgently required
for investment.”* After conducting consultation with the landholders, the pertinent city or woreda
administration shall adhere to the expropriation procedures provided through articles 8(c) to 8(g).

Despite these discrepancies, the scope of application of the clearance procedure under the lease
and expropriation proclamation is overlapping. As it has been noted above, the land clearing
procedure under the lease proclamation also applies to the public purpose expropriation of urban
land. But the question remains whether it also applies to the expropriation of old possessions or
only leaseholds. Besides, the scope of application of the expropriation proclamation is also

unknown. Whether it applies only to old possessions and rural lands or also to lease holdings is

0 Ibid, Article 25(5)

" Ibid, Article 27(1)

2 Expropriation Proc. (n6), Article 8(1)(a)

3 Lease Proc.(n5), Article 27(2)

4 Expropriation Proc. (n6), Article 8(1)(a) and (b)
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not clear. The scope of application of both laws provided under Article 3 of both proclamations

further reveals their overlapping nature.

The lease proclamation is enacted to be applicable to "all urban centers within Ethiopia with regard
to urban land"" and the scope of application of the expropriation proclamation is "...throughout
the country in rural and urban centers in matters relating to land expropriation; payment of
compensation; and resettlement of landholders whose land is expropriated for public purpose”’.
Here the point of dispute unfolds when answering the question of which of the two laws governs
the expropriation of a leasehold. As far as governing leasehold is concerned, the lease proclamation
is specific, and as far as expropriation is concerned, the expropriation law is specific. But, as the
expropriation proclamation was enacted later than the lease proclamation, it can be inferred that
the expropriation proclamation is the prevailing law. Therefore, as far as the expropriation of all
lands in Ethiopia, including a leasehold, is concerned, the governing law should be the

expropriation proclamation.

2.6. Urban Land Clearance Related Disputes Resolution

A dispute relating to urban land clearance emanates from the disposition act of the concerned
government agency. An urban holder may feel aggrieved by the dispossessing acts of the agency.
The agency may commence the land clearance process on any of the grounds provided in the above
sections. However, the landholder may challenge the agency's clearance process if the substantive
grounds for urban land clearance are not met and the procedural steps prescribed by law are not
followed. Hence, the law has provided a process and a body before which such a dispute or
grievance of a landholder should be entertained. Both the lease and expropriation proclamations
have provided different processes and bodies before which such grievances should be taken. In
this subsection, the legal procedures provided by both the lease and expropriation laws to entertain
disputes emanating from the dispossession measures taken by the concerned government agency
shall be briefly discussed.

75 Lease Proc.(n5), Article 3

6 Expropriation Proc.(n6), Article 3
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2.6.1. Urban Land Clearance Dispute Resolution Under the Lease

Proclamation

Under the lease proclamation, a leaseholder who is served with a clearance order is provided with
the right to contest the order if he, she, or it is aggrieved by such an order of the land administering
agency. However, such rights are not to be exercised before the judiciary. The proclamation allows
the leaseholder to file a grievance with the appropriate land administering body within 15 working
days of receipt of the order for legally occupied land and within 7 working days when the land is
illegally occupied.”” The land-administering body is also duty-bound to decide on such grievances
and notify the party in writing.”® An appeal against such a decision can then be brought before an
Appellate Tribunal within 30 days of being notified. The appellate tribunal is also duty-bound to
entertain the matter and pronounce its judgment within 30 working days.’® And the decision of the
Tribunal shall be final regarding all matters except the amount of compensation.®° After exhaustion
of these remedies, the party dissatisfied with the amount of compensation can appeal for judicial
review before municipal or regional high courts after handing over the contested land to the land
administering agency.®! The question of why the law grants such power of review to the land
administering agency and the tribunal exclusively on matters other than the amount of
compensation is one of the themes of this chapter.

26.2. Urban Land Clearance Dispute Resolution Under the

Expropriation Proclamation

As far as expropriation of landholding rights is concerned, the expropriation proclamation provides
for another institution and procedure intended to handle grievances relating to public purpose
expropriation. The bodies for hearing complaints established under this proclamation are the

"Complaint Hearing Body" and the "Appeal Hearing Council.".8? The complaint hearing body

7 Lease Proc.(n5), Article 28 (1) and (2)
8 |bid, Article 28 (3)

% Ibid, Article 29(2)

8 Ibid, Article 29(3)

8 Ibid, Article 29(4) and (5)

82 Expropriation Proc.(n6), Article 18
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reviews the expropriation order served to the landholder, and the Appellate Council reviews such
a judgment by the complaint hearing body.® Unlike land clearance-related grievances under the
lease proclamation, a complaint relating to expropriation may be sought before these bodies by the
landholder or a party who has a claim or interest in the property to be expropriated. A party
dissatisfied with the decision of the council is entitled to file its appeal before the Regional High
Courts and Federal First Instance Courts, in the case of Addis Ababa and Diredawa, on all
matters.8* Unlike the lease proclamation, a party who appeals before a court is not obliged to hand
over the land at the first judicial review. However, if the party intends to appeal to the next court
level after a decision is rendered on the matter by the Regional High Courts or the Federal First
Instance Courts, as in the case of Addis Ababa and Diredawa, the party shall be bound to handover
the expropriated land to the concerned government body.® The period of limitation to file
expropriation order-related complaints before both the administrative tribunals and the courts is
thirty days, starting from the date of the service of the expropriation order or written notice of the

decision of such bodies.8®

In general, in the urban land clearance dispute settlement process, under both the lease and
expropriation laws, we have the involvement of (1) the administrating agency and (2) the
administrative tribunals, which undertake an administrative review, and (3) the court, which
undertake a judicial review. And these review mechanisms will be discussed in detail under
Chapter 3 of this thesis, in light of the general concept of review of administrative decisions and

existing practice.

8 |bid, Article 19 and 20(1)

8 |bid, Article 20(2)

% |bid, Article 20(2)

% Ibid, Article 19 and 20(1) and (2)
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CHAPTER THREE

Review of Urban Land Clearance Grievance in Ethiopia

3.1. INTRODUCTION

In the foregoing chapter, we have seen that "land clearance™ under the lease proclamation refers to
the legal process of dispossessing or taking a land and the rights over it from the holder. Besides,
we have also discovered the legal remedies provided for a landholder dissatisfied with the land-
taking decision of the agency. Accordingly, under the lease proclamation, a leaseholder aggrieved
by the administrative decision of land clearance is allowed to file a grievance before the
appropriate land administering body for administrative review. An appeal against the decision of
the agency can then be made before an Appellate Tribunal (for administrative adjudication), and
the decision of the Tribunal shall be final regarding all matters except the amount of compensation.
After exhaustion of these remedies, the party dissatisfied with the amount of compensation can
appeal for judicial review before the municipal or regular high courts. However, when it comes to
the expropriation proclamation, the law doesn’t provide for an internal administrative review of a
grievance relating to an expropriation case. It instead creates two tribunals that can hear the case
on first instance jurisdiction and appeal. These special administrative adjudicators are the
Complaint Hearing Body and the Appeal Hearing Council. A party dissatisfied with the decision
of the council is entitled to file for judicial review before the Regional High Courts and Federal
First Instance Courts, in the case of Addis Ababa and Diredawa, on all matters. In general,
administrative review and judicial review are mechanisms set up to entertain urban land clearance-

related grievances, both under the lease and the expropriation proclamation.

The concept of administrative review and judicial review, in general and with respect to urban land
clearance disputes, will be discussed in this chapter, as will the power of administrative agencies,
tribunals, and courts to review an administration decision of agencies, and the organization,
membership, and power of tribunals under both the lease and expropriation proclamation, in light

of jurisprudence, law, and practice.
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3.2.  Administrative Review of Urban Land Clearance Disputes
Separation of powers as a constitutional concept is basically about the allocation of power to
different institutions and the prescription of the limits of those powers.8” And its very purpose is
to prevent abuse of power by not concentrating power in the hands of one organ, to protect liberty
and the rule of law, and to ensure the efficiency of government.®® The separation of government
power between the legislative, executive, and judiciary organs is believed to be the "essence of
constitutionalism™ and the "universal criterion of constitutional government."®® The legislative
shall have the power to enact, approve, or amend laws; the executive will enforce these laws and
run the country; and the judiciary shall interpret and apply the law. However, in practice, neither
of these three organs confines themselves to such limited power. The contemporary doctrine of
separation of powers demands sufficient interaction, check, and balance, not organs of government
"operating in isolation from each other."®® Besides such interactions, sometimes a power enshrined
in one organ might be performed by another. Several jurisdictions have delegated certain powers
that are inherently vested in one organ of government to another. Hence, it is common to see when
certain legislative powers are given to the judiciary and the executive: executive power is given to

the legislature, and judicial power is given to the executive.

The executive organ, which is a composition of various administrative agencies, in addition to its
inherent executive power, may also undertake quasi-judicial and quasi-legislative functions®® The
quasi-judicial power vested in the administrative agency usually emanates from their

administrative action or decisions. As a result, grievances relating to administrative decisions or

8 Hilaire Barnett, Constitutional and Administration Law (10th edn, Routledge 1995).

8 R. Albert, 'Presidential Values in Parliamentary Democracies' (2010) 8 International Journal of Constitutional Law
207; Magill, above n 43, as cited by Kavanagh A, 'The Constitutional Separation of Power', Philosophical foundations
of constitutional law (1st edn, Oxford University Press 2016)

8 M. J. C. Vile, Constitutionalism and the Separation of Powers (Oxford: Oxford University Press, 1967), 97; E.
Carolan, The New Separation of Powers: A Theory of the Modern State (Oxford: Oxford University Press, 2009), 18,
as cited by Kavanagh A, The Constitutional Separation of Power', Philosophical foundations of constitutional law (1st
edn, Oxford University Press 2016)

% Barnett (n88)

%1 Jha, Abhishek Kumar, '‘Administrative Tribunals of India": A Study in the Light of Decided Cases (January 22,
2012). Available at SSRN: https://ssrn.com/abstract=1989780 or http://dx.doi.org/10.2139/ssrn.1989780 National

University of Study and Research in Law, Ranchi
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actions are preferred to be settled through administrative review. The "inadequacy of the traditional
judiciary to effectively decide administration-related matters, especially when it came to
technicalities,® and the slow, costly, and overly procedural nature of formal judicial adjudication
are commonly used to justify the need for administrative adjudication.®® On the other hand,
administrative adjudication is preferred for "the speedy, cheap, and decentralized decision of many
cases; and the need for expert knowledge in the tribunal, whose members may include both lawyers
and also other professionals or lay persons”®* Another fact is that courts are not equipped to resolve
all disputes arising from government functions, as doing so requires specialized knowledge and
procedures.® Besides, governments need to safeguard the rights of citizens and the efficiency of

their government.®

3.2.1. Administrative Review by Administrative Agency

Internal administrative review is made at the institutional level before the case is even channeled
to administrative tribunals. Review by an administrative agency allows "a disappointed claimant
to appeal adverse decisions to an authority that has the power to reverse, remand, or affirm those
decisions."” %" In some jurisdictions, administrative review at the agency level is a mandatory

prerequisite to an appeal before tribunals and courts.%

Under both the lease and expropriation proclamation, the specific administrative agency that
involves itself in urban land clearance dispute settlement is the land administrating agency. This

agency, especially in the case of leasehold land clearance, is clearly empowered to review its own

%2 1bid

% 1bid

% A.W Bradley, K.D Ewing and C.J.S Knight, Constitutional and Administrative Law (16th edn, Pearson Education
Limited 2015), p 601

% |bid, P. 602

% Albert Mumma, 'The Role of Administrative Dispute Resolution Institutions and Processes in Sustainable Land
Use Management: The Case of the National Environment Tribunal and The Public Complaints Committee of Kenya'
(2006) 10 Land Use Law for Sustainable Development. P.256

% Hausman, David, Reviewing Administrative Review (January 6, 2020). Yale Journal on Regulation, Forthcoming,
Available at SSRN: https://ssrn.com/abstract=2816538 or http://dx.doi.org/10.2139/ssrn.2816538

% Robert Thomas, 'A Different Tale of Judicial Power: Administrative Review as A Problematic Response to The
judicialization of Tribunals' [2019] Public Law. P. 537-562
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administrative decisions before the case is taken to the next administrative tribunal, namely the
Land Clearance and Compensation Appeal Tribunal. But such an internal administrative review
within the agency is not available under the expropriation proclamation. However, the

administrative procedure proclamation no. 1183 of 2020, which was enacted to

guarantee administrative justice by promoting culture of
transparency and accountability through legally establishing a
system of judicial review for persons who might be aggrieved by
acts of administrative agencies, in their rule-making and decision-
making capacities,*®

provides for a person dissatisfied with a final administrative decision of an agency to seek a judicial
review on the matter.%° The proclamation also requires an agency to exhaust all internal remedies
before seeking judicial review.!%! But exhaustion of administrative remedies is not mandatory
where it's provided otherwise by the law!% or where there is undue delay by the agency in
providing remedies.'® According to these provisions, exhaustion of administrative remedies is
mandatory for judicial review or taking a case before an ordinary court of law. However, these
provisions specifically and the proclamation as a whole have nothing to say about administrative
matters that are assigned to special tribunals by separate laws. Therefore, exhaustion of internal
administrative review before taking a case before administrative tribunals is not clearly provided

under this law.

Under the expropriation proclamation, a person dissatisfied with an expropriation decision of an
agency is not provided with the option of petitioning the authority within the agency. The available
option here is to apply for an administrative adjudication outside the agency. Therefore, since
whether this has an effect on the procedural rights of a person is the main question, the applicability
of the administrative proclamation on the administrative due process already set by other special

laws is not clear. On the other hand, those procedures under the administrative procedure laws that

9 Administrative Procedure Proclamation, Proclamation no. 1183/2020, Federal Negarit Gazeta of the Federal
Democratic Republic of Ethiopia, 26" Year No. 32, ADDIS ABABA, 7" April, 2020, Preamble

100 1pid, Article 51

101 1bid, Article 52(1)

102 1pid,

103 |bid, Article 52(2)
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make mandatory an internal review by the concerned agency are for judicial review and not for
administrative adjudication of a case by special tribunals, as is the case under the lease and
expropriation proclamation. Therefore, one may argue that there is no law that clearly makes
mandatory exhaustion of internal administrative review for submission of a case before the

tribunals, both under the expropriation proclamation and the lease proclamation.

But the writer of these theses believes that both the lease and the administrative procedure law
should be interpreted in a way that makes it mandatory, after exhaustion of internal review by the
land administering agency, to take a case before the external administrative adjudicating tribunals.
One reason is that the very purpose of reviewing administrative decisions within an authority is to
give the deciding agency a chance to recheck and correct its own adverse decisions with little cost
(as expertise and litigation fees are not involved) and within a short time. Therefore, making
internal review mandatory will enable the aggrieved party to at least get a chance of
reconsideration without expense and within the shortest time possible. The other logic is that the
special tribunals under both the lease and expropriation proclamations are quasi-judicial bodies.
They are not either judicial or administrative bodies. They are found somewhere between the two.
But they still adjudicate cases. Therefore, even if the administrative procedure proclamation makes
exhaustion of internal review mandatory for judicial review, the same logic should apply to
administrative adjudication of cases as long as they both adjudicate cases and work towards

attainment of justice.

Under the lease proclamation, the procedure and the detailed powers and duties of the land
administrating agency when reviewing a grievance relating to urban clearance are not provided.
The proclamation provides that the landholder served with the land clearing order file a grievance
with the appropriate land administering body within 15 working days of receipt of the order for
legally occupied land and within 7 working days when the land is illegally occupied.'® When
doing so, the aggrieved party alleging infringement of a right or benefit should present his, her, or
its claim with evidence substantiating the cause of action.% The land-administering body is also

104 ease Proc.(n5), Article 28 (1) and (2)
105 |bid, Article 28(2) and (3)
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duty-bound to decide on such grievances and notify the party in writing.'%® The scope of review
by the agency is not set by law. However, the legality, procedural, and factual issues of the urban
land clearing order should remain the main task of the reviewing authority. On the other hand, the
law doesn’t set a time frame within which the agency should decide on the grievance. One of the
many reasons laws tend to enable administrative agencies to review their own decisions is to
enhance the speedy resolution of cases. Specifically, the more cases are taken to tribunals and
courts, the more their resolution tends to be delayed. Therefore, the lease proclamation should have
set a time limit within which the agency should resolve the case and should also encourage the
petitioner to proceed with the next step if the land administering administrative agency is unable
to decide within the time limit set by the law, as is the case under the administrative procedure

proclamation.

The administrative procedure proclamation allows judicial relief where there is a protracted
administrative delay. As a result, the petitioner is not obliged to wait for the decision of the
administrative agency but may petition before a court of law where there has been an undue delay
by the agency in providing remedies.'%” Therefore, with the same logic, a landholder aggrieved by
a land clearance order who petitioned for review before the agency should be allowed to proceed
with the next step if the land administering agency failed to resolve and notify its decision within

a reasonable time frame.

In practice, the Addis Ababa City Administration, Urban Land Clearance, and Compensation
Appeal Tribunal always requires a plaintiff to present the decision given at an agency level
(particularly, from the Land Development and Urban Renewal office of the concerned sub-city).%®
If a plaintiff cannot present such a decision, the appeal cannot be filed at the tribunal .X%° Especially

in situations where the land development and urban renewal office is not willing to notify in writing

106 1bid, Article 28 (3)
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its decision on the grievance of the landholder, the party has no legal remedy. As a result, such

cases will sometimes end up in courts of law, which have no jurisdiction.

3.2.2. Administrative Review by Administrative Tribunals

3.2.2.1. Constitutional Bases of Tribunals

Administrative adjudication is carried out by tribunals that are established outside the ordinary
court system when acts of public administration are questioned. These tribunals are not part of the
executive or judiciary, but they are found somewhere between the administrative agencies and the
courts.!** Their nature is judicial, as they entertain cases, and also administrative, because the case

that is referred to them is administrative.1?

For the justifications provided in the above sections, it makes sense to establish special tribunals
to entertain administrative cases, even if the case has already been reviewed internally by the
agency concerned. However, there are times when the constitutionality of such quasi-judicial
bodies or tribunals is called into question. The constitutional basis of tribunals has always been a
source of contention in Ethiopia's legal system. Art. 37(1) of the FDRE Constitution states that
"everyone has the right to bring a justifiable matter before and to obtain a decision or judgment by
a court of law or any other competent body with judicial power."!3 On the other hand, Art. 78(4)
of the FDRE Constitution states that "special or ad hoc courts which take judicial powers away
from the regular courts or institutions legally empowered to exercise judicial functions and which
do not follow legally prescribed procedures shall not be established."*** From the very outset, one
can easily conclude that Article 37 (1) allows the establishment of tribunals and Article 78 (4)
prohibits the establishment of tribunals, which take the place of judicial power courts and do not

110 |bid

11 Muma (n97)

112 Kumar (n92) P 4
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follow the normal legally prescribed procedures. But to understand the whole package, one needs

to assess the very intent of the drafters of the Constitution.

Aschalew has plainly addressed the contentious issues pertaining to the constitutionality of

administrative tribunals in Ethiopia as follows:

The issue of tribunals was raised during the discussion of the draft
constitutional provisions by the members of the Constitutional
Assembly. The issue of tribunals was discussed in relation to Art.
37(1) of the draft which stated "that everyone has the right to bring
a justifiable matter to and to obtain a decision or judgment by a court
of law or any other competent body with judicial power.” It was the
phrase "any other competent body with judicial power" that was a
source of heated debate as participants seriously questioned as to
what message was conveyed by this Phrase. The panelists who were
providing answers to the questions underscored that courts are not
the only state organs that entertain cases; rather, administrative
tribunals, such as the tax tribunals, could accept cases and could give
binding decisions.” The reading of Art. 37(1) of the FDRE
Constitution together with its drafting history indicate that
administrative tribunals ... were duly recognized by the makers of
the Constitution although the Constitution does not unequivocally
declare the status of administrative tribunals .... Reference to
legislative intent thus shows that the words "any other competent
body with judicial power" in Article Art. 37(1) of the FDRE
Constitution can be interpreted as administrative tribunals .... The
status of administrative tribunals was also raised during the
discussion on Art. 78(4) of the FDRE Constitution which states that
"special or ad hoc courts which take judicial powers away from the
regular courts or institutions legally empowered to exercise judicial
functions and which do not follow legally prescribed procedures
shall not be established." As we can see from the minutes of the
Constitutional Assembly, the discussion centered on the non-
establishment of special or ad hoc criminal courts as those that were
operating during the early years of the Dergue Regime for the
purpose of punishing political dissent and armed opposition groups.

The Minutes show that Art. 78(4) was not meant to ban the
establishment of administrative tribunals .... Therefore, it can
cogently be concluded that the FDRE Constitution gave recognition
to administrative tribunals ... so long as the inherent powers of the
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regular courts are not affected by the existence of particular
administrative tribunals.**®

Therefore, the Appeal Hearing Tribunal, established by the lease proclamation, the Complaint
Hearing Body, and the Appeal Hearing Council, established under the expropriation proclamation

to entertain a land clearance dispute in Ethiopia, have constitutional recognition and basis.

3.2.2.2. Establishment and Membership

A. Land Clearance and Compensation Appeal Tribunal under the
Lease Proclamation

The administrative tribunal or adjudicating body empowered to entertain urban land clearance
disputes under the lease proclamation is the "Urban Land Clearance and Compensation Appellate
Tribunal," also called the "Appellate Tribunal"*®. The regional government and city
administrations of Addis Ababa and Diredawa are duty-bound to establish this tribunal. The law
is silent about the administrative level at which the appellate tribunal should be established.
Especially when it comes to regional states, whether such a tribunal is to be established at regional,
zonal, woreda, or city level is not clear. But the law states that the tribunal's accountability is to
the council of the region or the city administration. City administration being defined as the city
administrations of Addis Ababa and Diredawa under the law, the proclamation clearly implies that
the tribunal is to be established at a regional level. However, if the tribunal is to be established at
aregional level, it can’t be easily accessible. Hence, instead of taking the case before the tribunal,
it will be very easy for the aggrieved party to lodge their claim with the nearest woreda or city

courts.

Some regional states, instead of establishing the tribunal, have chosen to provide for an alternative
urban land clearance grievance hearing body within the existing administrative structure. The
Oromia Regional State, for instance, has provided for alternative administrative review of urban

land clearance grievances, which is applicable until the Land Clearance and Compensation

115 Aschalew Ashagre Byness, 'Tax Appeal Proceedings Before the Federal Tax Appeal Commission in Ethiopia:
Critical Reflections' (2020) 14 Mizan Law Review.
116 |_ease Proc. (n5) article 30(1)
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Tribunal is established in the region.*'” The regional lease laws provide for the aggrieved party to
lodge his, her, or its grievance first before the land administering agency.'8 If not satisfied by the
decision of the agency, the party may then lodge an appeal, first before the mayor of the specific
city or before the woreda administrator''® and then appeal to the Regional Land Administering
Agency (if the city is accountable to the region) and to the Zonal Land Administering Agency (if
the city is accountable to the Zonal Administration).*?° A party dissatisfied with the decision of
the Zonal Land Administering Agency shall then appeal to the Regional Land Administering
Agency.'?! A party dissatisfied by the decision of the Regional Land Administering Agency may
appeal before the office of the president of the region, and the decision of the office of the president

shall be the final administrative decision.?2

The above appeal procedures provided by the regional state totally contradict the provisions of the
proclamation. The federal government, which is responsible for enacting laws pertaining to land*?®
has delegated only certain powers to the regions and city administrations.'?* In this instance, the
regional and city administrations are only empowered to establish the Appellate Tribunal.
However, what is done by the Oromia regional state is a complete contradiction of the power
delegated to regional states by the proclamation. The region cannot establish a parallel
administrative review process by redirecting the power that is given to the Tribunal. The practice
also shows that cities in the region are applying this procedure to entertain all urban land-related

grievances, including land clearance.'®

117 Regulation enacted to Revise Oromia Urban Land Lease Regulation no, 155/2013, Regulation no. 182/2016,
Article59(2)
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Agency, Feb. 2016. Article 70(2)
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The Addis Ababa City Administration, on the other hand, has enacted a separate directive that
intends to govern issues pertaining to urban land clearance, compensation, and grievance handling
procedures.'?® This directive is enacted based on the lease proclamation and the then relevant
expropriation proclamation no. 455/2005.*2” Under this directive, a person dissatisfied with the
decision of the land administering agency is entitled to lodge an appeal with the Addis Ababa City
Administration Land Clearance and Compensation Appeal Tribunal.'?® Further criteria and the

working procedure of the tribunal are not provided in the directive.

In terms of Tribunal members, the proclamation specifies that the minimum number of members
is five.12® However, neither the proclamation nor the regional regulations and directives have dealt
with the composition of members of the tribunal.

The current composition of the Addis Abeba City Administration, Urban Land Clearance, and
Compensation Appeal Tribunals reveals that four members of the tribunals are from the city's Land
Development and Urban Renewal Agency, Housing Development Corporation, Finance and
Economic Development Bureau, and Addis Abeba Chamber of Commerce, and the remaining one
member is the tribunal's president, who is an appointee legal expert.!* The selection and

appointment of all parties are undertaken by the council of the city administration.3

B. Complaint Hearing Body and Appeal Hearing Council under the
Expropriation Law

When it comes to the expropriation proclamation, the quasi-judicial bodies intended to entertain a

grievance relating to an expropriation case are two tribunals. These tribunals are the Complaint

126 e4.9.0 ANA NH97 AOHRSC ARHA TP ANA NTLAPP 0&T AL ANLL T4 AATLNLA NAG 9oFh 03 AANT SN hL909°
avavg @ ¢ 19/2006

127 1bid, Preamble

128 |hid, Article 24 and Addis Ababa City Government Revised Charter Proclamation, Proclamation No. 361/2003,
Federal Negarit Gazeta of the Federal Democratic Republic of Ethiopia, 9" Year No. 86, ADDIS ABABA, 24" July,
2003, Article 40(4) and 49
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Hearing Body and the Appeal Hearing Council.*3? The Complaint Hearing Body has jurisdiction
in the first instance, and the Appeal Hearing Council has jurisdiction on appeal. As a result, a
person who receives an expropriation order shall first file its case before the Complaint Hearing
Body!*® and then appeal to the Appeal Hearing Council.** In the same way as the then-Lease
Proclamation, the power to establish these two bodies is delegated to the regions and city
administrations. Unlike the lease proclamation, which has nothing to say about the administrative
level at which the tribunal is to be established, the expropriation proclamation grants the regional
states and city administrations the power to establish these tribunals "in some of their towns as it
deemed necessary."**®> However, in a way that deviates from these discretions given to regions and
city administrations, the Expropriation of Land Holdings for Public Purposes, Payment of
Compensation, and Resettlement of Displaced People Council of Ministers Regulation No.
472/2020 makes mandatory the establishment of both the Complaint Hearing Body and the Appeal
Hearing Council at Woreda or city level,**® and the accountability of both tribunals is to the

Woreda or city council.*¥’

The practice of the Addis Ababa City Administration shows that, currently, the city administration
is establishing a complaint hearing body at the sub-city level. he practice of the Addis Ababa City
Administration shows that, currently, the city administration is establishing a complaint hearing
body at the sub-city level.'® Besides, the city has been using the Land Clearance and
Compensation Appellate Tribunal, established as per Regulation Number 30/2002, to entertain
cases under both the lease and expropriation proclamation No. 455/2005. 13 In the same vein, the

city council reestablished these tribunals on February 11, 2022, based on the revised Expropriation
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of Land Holdings for Public Purposes, Payment of Compensation, and Resettlement of Displaced
People Proclamation No. 1161/2019.14° The Tribunal is reestablished as per the directions set
under the expropriation proclamation and the regulation.**! However, it will entertain appeals
emanating from the lease and the expropriation proclamation.'* The expropriation regulation has
a way-out provision that allows a landholder to take its case before the regular courts until the
Complaint Hearing Body and the Appeal Hearing Council are established by regional states and

city administrations.4®

The minimum number of members of the Complaint Hearing Body is three, of whom one should
be a lawyer by profession.** For the Appeal Hearing Council, the minimum number of members
is five, and at least two of them should be lawyers.}*® However, even if it represents an
advancement compared to the composition of the existing tribunal in Addis Ababa, the regulation
is silent about the composition of the remaining members. The very purpose of these tribunals
requires their members to have pertinent qualifications that enhance the speedy and efficient
rendition of judgment on matters brought before them. Therefore, it’s always crucial to define the
knowledge and professional qualifications required to be a member of these tribunals. Unless
otherwise, the efficiency required of these tribunals will not be realized. Therefore, besides the
criteria that mandates lawyers to be members of the tribunals, a criterion that can add a person
with "knowledge of public sector management and processes and an understanding of the
administrative decision-making process"2® to the tribunals should also be included in the law.

3.2.2.3. Scope of Power

140 Hamid Awol, 2022. (A%.0 A0 hte? haegt GHF kG ha 180T OC P20 Ak PTT 099,099 0k, +%Rav, Ethiopian
Insider, [online] Available at: <https://ethiopiainsider.com/2022/5952/> [Accessed 28 April 2022].
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As it has been discussed, the ground for filing a complaint before both the land administering
agency under the lease proclamation and the complaint hearing body under the expropriation
proclamation is the issuance of a land clearance order by the pertinent body. The decision made
by these bodies is the basis for an appeal to be lodged before the Appeal Tribunal of the lease

proclamation and the Appeal Hearing Council of the expropriation proclamation.

In chapter two of this thesis, it is also stated that land clearance under both the lease proclamation
and the expropriation proclamation may result from termination of the lease contract due to failure
to use the land in accordance with the law, expropriation, or the expiry or non-renewal of the lease
contract, whereas under the expropriation proclamation it only results from public purpose
expropriation. As a result, a landholder who challenges an urban land clearance order must also
challenge the grounds for the order. In other words, an aggrieved party is expected to challenge
the lease contract termination, the legality of the denial of renewal of an expired lease contract, or
the wrongfulness of a public purpose expropriation decision made by the pertinent government

agency.

As a result, the administrative review bodies' authority under the lease and expropriation
proclamation ranges from investigating the termination of a lease contract due to failure to use the
land in accordance with the law to leasehold expropriation, lease contract expiry and non-renewal,
and the expropriation of a land for public purposes. The expropriation-related Complaint Hearing
Body is empowered to review a complaint submitted to it with regard to clearance, substitute land,
compensation, and other related grounds'*’ and by the same token, the Appeal Hearing Council
shall review a decision made by the Complaint Hearing Body in relation to the issues decided by
the Complaint Hearing Body. In exercising such power, these bodies can review both factual and
legal matters and confirm, vary, or reverse a decision rendered by the administrative agency or any

previous tribunal 148

However, the practice at Addis Ababa City's Land Clearance and Compensation Appeal Tribunal,

which is empowered to entertain grievances emanating under the lease and expropriation

147 Expropriation Regulation. (n137), Article 42(1)
148 | ease proc. (n5), Article 30(2)

36



proclamation, reveals that the Tribunal has so far entertained only issues relating to the
expropriation of leasehold and old possessions, and that secondly, landholders can only challenge
the tribunal on issues relating to compensation and substitute land. #® The tribunal doesn’t review
the legality of the expropriation measure and reverse the expropriation decision.’®® The utmost
thing it will do, when it finds that the expropriation measure doesn’t fulfill the due process
requirement and when proper notice is not given to the landholder, is make the land administering
agency pay a reasonable rent for the period of notice not given to the landholder.’>! As a result,
the executive has complete control over land clearance in the city. Besides, the Tribunal has not
so far received an appeal relating to the termination of a lease contract, and its limit of power to
review the termination of a lease contract for reasons not attributable to public purpose

expropriation has not been tested yet.'>?
3.2.2.4. Adjudication Procedure

Tribunals, by their very nature, are expected to have "simple, quick, inexpensive, and informal">3
procedures or "the minimum of formality”.?>* They are not bound by legal technicalities and
procedures.’®® However, they are expected to adhere to the rules of procedural fairness.® Their
basic difference with courts is that “tribunals have much more freedom to adopt informal

procedures."®’

The Appeal Tribunal, established under the lease proclamation to entertain land clearance
grievances, has not been provided with the working procedure. The proclamation only entitles the
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Tribunal not to adhere to the Civil Procedure Code when conducting its affairs.'>® But the law
mandates that the Tribunal be governed by the expedient procedures to be issued by regional states
and city administrations. But no regional state or city administration has issued the working
procedure for the tribunal so far. As a result, the expedient method that was promised by the

proclamation has not materialized yet.

Under the lease proclamation, a landholder aggrieved by the decision of the land administering
agency with regard to the land clearance order has the right to lodge an appeal before the Appeal
Tribunal within 30 days of receipt of the decision.*®® However, the proclamation has nothing to
say if the landholder cannot file an appeal within the time limit provided for reasons beyond his,
her, or its control. However, there are exceptional situations when the Addis Ababa City Land
Clearance and Compensation Tribunal has allowed an appellant who produced a supporting
document justifying the existence of reasons beyond their control to file an appeal .*%° Besides the
hearing procedure, the right of the administrative agency to be heard is provided not only by the
proclamation but also by regulations that are enacted by regional states and city administrations.
As a result, when a landholder files a grievance with the Appeal Tribunal, it is unclear whether the
administrative agency will be summoned to participate in the appeal hearing process. The Addis
Ababa City Land Clearance and Compensation Tribunal, on the other hand, usually summons the
land administering agency and conducts a full flagged hearing in accordance with the civil
procedure code.'®® As far as the time limit within which an appeal tribunal is expected to render
its decision is concerned, the proclamation provides for the tribunal to render its decision within
30 days of receiving the appeal.'®? But the law is still silent with regards to complex cases that
may require further inquiries and extended time. The practice at the Addis Ababa City Land
Clearance and Compensation Tribunal shows that cases are not being resolved in such a short time

158 |_ease proc. (n5), Article 30(8)
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as the tribunal usually orders for further evidence and expertise analyses from different agencies

of the city administration.®3

When it comes to the complaint hearing body and the appeal hearing council, established under
the expropriation proclamation, the regulation enacted by the council of ministers has briefly tried
to give a general hint to the procedural matters pertaining to these quasi-judicial bodies. Unlike
the appeal tribunal under the lease proclamation, the complaint hearing body and the appeal
hearing council may use the litigation procedure under the Ethiopian civil procedure code.'®* The
time limit to file a complaint on an order of expropriation before the Complaint Hearing Body is
30 days from the date of service of the expropriation order, and the time limit to file an appeal
before the Appeal Hearing Council is also 30 days from receiving the decision of the Complaint
Hearing Body.'®® As with the lease proclamation, there is no recourse under the expropriation
proclamation and regulation if the landholder is unable to file a complaint within the time limit
provided for reasons beyond his/her/its control. The way the proceedings before these bodies are
conducted is not also addressed by the laws. However, the Addis Ababa city administration
directive, endorsed by the city council to establish these bodies, has provided for the concerned
administrative agency to be summoned by the tribunals upon receiving the complaint or the
appeal . If the agency fails to appear on the date specified, the hearing shall be conducted in
absentia.’®” For both the Complaint Hearing Body and the Appeal Hearing Council, the time limit
within which they are expected to render their decision is 30 days from the date of receiving the

complaint or the appeal.
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3.3.  Judicial Review of Urban Land Clearance Disputes
Judicial review is conducted by courts,'®® as opposed to administrative review, which is conducted
by administrative agencies or tribunals. From an administrative dispute perspective, the
fundamental purpose of judicial review is to determine whether public authorities are acting in
accordance with the laws. Hence, judicial review allows parties to challenge rulemaking actions,
adjudicatory decisions, ultra-virus actions, due process considerations, abuse of administration
discretions, and other administrative decisions and actions before a court of law.'% Judicial review
of administrative decisions, among other things, usually assumes that administrative remedies have
been exhausted. This means administrative agencies and tribunals with primary jurisdiction should

hear the matter before it’s taken before regular courts.

The right to bring a justifiable matter before a court of law or any other competent body with
judicial power is a constitutional right under Ethiopia's legal regime.'’® Under articles 19 and 20
of the Expropriation Proclamation No. 1161/2019, it is stated that a complaint relating to
expropriation orders is first to be filed with the Complaint Hearing Body and then with the Appeal
Hearing Council. However, a person dissatisfied with the decision of the council may lodge an
appeal to the Federal First Instance Courts, in the case of Addis Ababa and Dire Dawa, and to
regional High Courts, in the case of regional governments. If the party dissatisfied with the court's
decision has surrendered the land holdings of the disputed land, the right to continue an appeal is

also guaranteed.

With the same token, the Lease Holding Proclamation No. 721/2011 under Articles 28, 29, and 30
provides for a person to submit his grievance relating to urban matters such as land clearing orders
to the appropriate body and then appeal to the Appellate Tribunal if aggrieved by the decision of
the appropriate body. The decision by the Appellate Tribunal is final, unless it is related to
compensation. Accordingly, the law provides for a person dissatisfied with the decision of the

168 Cane, P., 2022. Judicial Review and Merits Review: Comparing Administrative Adjudication by Courts and
Tribunals. In: R. Susan and L. L. Peter, ed., Comparative Administrative Law. Edward Elgar Publishing, p.426
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Tribunal on the issue of compensation to lodge an appeal with the municipal appellate court or, in

its absence, with the regular high court.

The source of power for the judiciary to review an administrative decision or action is the law,
which is either a constitution or any other legislation.”* The law may also limit the reviewability
of administrative decisions or actions by the judiciary. There are a number of ways legislation may
limit the inherent power of courts to review administrative actions or decisions. A "finality clause"
is one way of restricting the judiciary from reviewing administrative actions or decisions. In this
case, the law establishes the types of inquiries that the court may conduct by including a finality
clause that states that administrative decisions are not appealable and cannot be challenged or
reviewed by a court of law.172 The lease proclamation has used this technique to limit issues that
are subject to judicial review. Article 29(3) states, "Decisions of the Tribunal, except those relating
to compensation, on issues of law and facts, including the claim of substitute land, shall be
final."”® Therefore, with regard to urban land clearance, payment or the amount of compensation

is the only issue that is appropriate for judicial determination under the lease proclamation.

Restrictions on grounds of review are another limitation to judicial review.!’* Legislation may
limit reviewable grounds by granting the party dissatisfied with the Appeal Tribunal's decision the
right to appeal before regular courts only on the issue of compensation, as provided in the lease
proclamation®’® Besides vesting exclusive jurisdiction on specific bodies (as is the case under the
Lease and Expropriation Proclamation, which exclusively grants primary jurisdiction with regard
to urban land clearance disputes to the Tribunals) and prescribing a time limit beyond which there
can be no application of review,'’® like Article 29(5) ' of the Lease Proclamation and Article

171 Mark Aronson, Matthew Groves and Greg Weeks, Judicial Review of Administrative Action and Government
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20(2) '8 of the Expropriation Proclamation, which both prescribe 30 days of lodging an appeal

before regular courts.

The other major setback preventing an aggrieved landholder from appealing before a regular court
is the duty imposed by the laws with respect to handing over the land to the land administering
agency. The landholder is required to hand over the land under the lease proclamation if he, she,
or it wishes to appeal the decision of the appellate tribunal'’® and handing over the land is required
under the expropriation proclamation if the party wishes to appeal the decision of the regular
federal first instance court or regional high courts.'® The reason why the lease proclamation wants
an appellant to hand over its landholding might emanate from the ground of judicial review it has
set. Courts are only empowered to review the decision made by the appellate tribunal with regard
to the amount of compensation. Hence, as any decision that is going to be rendered by the courts
with regard to compensation cannot affect the decision made by the appellate tribunal with regard

to disposition, it is justifiable for the law to demand the handover of the land before further appeal.

However, when it comes to the expropriation proclamation, the grounds of appeal are not
restricted. It also means the landholder may also challenge, by way of appeal, the public
purposelessness of the expropriation measure,'® and courts can also reject the expropriation
decision for the same reason. Therefore, it is not justifiable for the law to require the handing over
of the expropriated land as a precondition. Because if the regular court finally finds the

expropriation decision doesn’t fulfill the test of public purpose, no land will be taken from the

holder.

Apart from the above specific limitation on the reviewability of administrative decisions, there is
also a general requirement of the exhaustion of administrative remedies, which makes a rehearing
of an administrative decision by administrative agencies and tribunals with primary jurisdiction a
prerequisite before the case is judicially reviewed. Chapter four of this thesis is exclusively

dedicated to this issue.

178 Expropriation Proc. (n6), Article 20(2)
179 Lease Proc. (n5), Article 29(5)

180 Expropriation Proc. (n6), Article 20(2)
181 |bid, Article 5(4)
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CHAPTER FOUR

Exhaustion of Administrative Remedies for Judicial Review of

Urban Land Clearance Disputes in Ethiopia

4.1 INTRODUCTION

In chapter three of this thesis, we have seen that courts in Ethiopia have no inherent power with
respect to entertaining urban land clearing disputes. Hence, the statutes that provide for reviewable
grounds for urban land clearance-related decisions of the administrative agency and tribunals have
also provided for when and how the courts can review such grievances. The exhaustion of
administrative remedies is one of the prerequisites for courts to review urban land clearance

decisions.

The doctrine of exhaustion of administrative remedies in general, as well as its availability under
the Ethiopian legal system, specifically under the lease and expropriation proclamation, and its
application before Ethiopian courts, are reasonably scrutinized in this chapter. When doing so, the
decisions of the Federal Supreme Court Cassation Division, which is mandated to review basic
errors of law committed by regional cassation benches and Federal Courts'®, are critically
assessed.

4.2. Exhaustion of Administrative Remedies

In administrative law jurisprudence, the relationship between the administrative quasi-judicial
bodies and the judiciary is always controversial.'® As a result, the point at which judicial relief
can be sought on an administrative decision is not clear.'® But the general rule is that any available

182 Federal Courts Proclamation, Proclamation No. 1234/2021, Federal Negarit Gazeta of the Federal Democratic
Republic of Ethiopia, 271" Year No. 26, ADDIS ABABA, 26" April, 2021, Article 10

183 Interim Relief and Exhaustion of Administrative Remedies: A Study in Judicial Confusion' (1973) Duke Law
Journal, Vol 10, no.10 P.286

184 Aronson and Groves, (n172) P. 1059
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administrative remedies must be exhausted before requiring judicial intervention.’®® The
consequence of this rule is that a party who wants to challenge an administrative decision may
only resort to judicial review after exhausting the legally prescribed mechanisms of
reconsideration before the administrative agency or a tribunal.’®® It’s after following these
procedures that the administrative decision will be subjected to judicial review.*®” A party who
seeks judicial review directly in court without using the existing appeal mechanism will be

denied.18

The justification for the exhaustion of administrative remedies for judicial review basically lies
with the protection of agency autonomy and the promotion of judicial efficiency.!®® The idea of
protecting the autonomy of agencies emanates from the thought that agencies should have the main
responsibility of correcting their administrative errors, not the courts.'*® Hence, agencies should
get a chance to correct their mistakes by using their experience and expertise and, more
importantly, compile a file for judicial review,®* in case the issue is not settled there. Therefore,
letting the courts review the decision without exhausting the local remedy would be a premature
intervention.!® The second justification is that, if agencies can correct their decisions through the
administrative review mechanism, there would not be litigation before the judiciary, and even if
there is a judicial review that comes after the administrative review, the court can efficiently render

a decision as the file record may be more comprehensive and contain the expertise of the agency.%

185 |bid

18 Clive Lewis, 'The Exhaustion of Alternative Remedies in Administrative Law' (2022) 51 The Cambridge Law
Journal, p 138-153.

187 1bid

188 1bid

189 peter A. Devlin, Jurisdiction, Exhaustion of Administrative Remedies, And Constitutional Claims' (2018) 93 New
York University Law Review, P1240-1246
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191 1bid

192 Jack Beatson, 'The Need to Develop Principles of Prematurity and Ripeness for Review' (1998) 3 Judicial
Review, P 79-84

193 Devlin, (n190), 1249
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4.2.1. Exhaustion of Administrative Remedies Under Ethiopian
Law

As far as administrative remedies are concerned, the current appropriate law Ethiopia has is the

Federal Administrative Procedure Proclamation. Article 52 of the proclamation reads:

Exhaustion of Remedies

1/ Unless otherwise provided by law, a petitioner for Judicial
Review is required to exhaust all remedies available within the
Agency before petitioning the court for judicial review.

2/ Notwithstanding the rule under Sub Article (1) of this Article,

where there is an undue delay on the part of the agency to provide

remedies, the obligation to exhaust remedies will not apply.
Therefore, judicial review of an administrative decision requires exhaustion of all available
remedies within an agency under the proclamation. Under this proclamation, it is also provided
that, as far as administrative decisions are concerned, a judicial review can only be sought with
regard to final administrative decisions.'®* This means that if administrative review is still
available, there will be no judicial review. The only exceptions where exhaustion of administrative
remedies is not mandatory are where it is otherwise provided by law or where there is undue delay
by the agency in rendering decisions. Therefore, in general terms, any individual who intends to
sue an executive organ of the federal government or city administrations accountable to the federal
government,®® with regard to their administrative decisions should utilize either the administrative
review procedures through Article 20 to Article 47 of the administrative procedure proclamation

or any other available procedure prescribed by special legislation.

As previously discussed, both the lease and expropriation proclamation grant preliminary
jurisdiction for entertaining disputes through administrative review and allow judicial review on
appeal in the case of urban land clearance disputes. The last administrative reviewer under the
lease proclamation is the Appellate Tribunal, and the Appeal Hearing Council entertains matters
under the expropriation proclamation. As a result, under the lease proclamation, a party dissatisfied

with the decision of the Appellate Tribunal may appeal only on the issue of compensation, whereas

194 Admin. Pro. Proc. (n100) Article 51
19 |bid, Article 2(2) and 3
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under the expropriation proclamation, a party dissatisfied with the decision of the Appeal Hearing
Council may file for judicial review before the Regional High Courts and Federal First Instance

Courts, in the case of Addis Ababa and Diredawa, on all matters.

Hence, under the lease proclamation, there are matters that are not subject to judicial review (such
as lease termination and the expropriation decision of the agency), whereas all matters are
reviewable by courts when it comes to matters governed by the expropriation proclamation. Apart
from this, even those matters designated to be judicially reviewable presuppose the exhaustion of
administrative remedies under both legislations. However, the question remains: are these
provisions mandatory or procedural? Are courts and disputants in Ethiopia observing these
provisions of the laws? if not why? are not easy to answer.

In U.S. administrative law, the binding nature of an exhaustion requirement is identified based on
whether it is jurisdictional or non-jurisdictional.*®® In a country with a well-developed common
law court precedent, the exhaustion of an administrative remedy is jurisdictional when the intent
to make it so is clearly implied by the lawmaking body. And in such circumstances, the "court
must first establish whether the claimant has exhausted his or her remedies before addressing the
merits."1%" On the other hand, if exhaustion is non-jurisdictional or the law doesn’t clearly state
that an administrative remedy is jurisdictional, then a court can dispose of cases without inquiring
about the exhaustion issue.’®® Under Ethiopian law, we don’t have such a legal precedent or
philosophy, but the binding nature of this requirement seems to be an accepted fact, as we are
going to discuss hereunder. Besides, making the exhaustion of an administrative remedy a simple
procedural issue that is optional to be observed will frustrate its very purpose of protecting
administrative agency autonomy and enhancing judicial efficiency. Because "exhaustion
determines who gets to decide what and when to protect agency autonomy."'*® and promote

judicial efficiency,"”

1% Devlin, (n190), p.1250
197 1bid
198 1bid
199 1hid
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The lease and expropriation proclamation has determined who gets to entertain a grievance and
how, as it has been mentioned above. Further, the lease proclamation under Article 29(2) states
the decision by the Appellate Tribunal to be final, unless it is related to compensation.?®® which
means that the only legally available venue for an aggrieved party to contest issues other than
payment or amount of compensation is the administrative agency. The preamble of the
expropriation proclamation includes determining the grievance procedure as one of its purposes.
Accordingly, the law provides for the establishment of a complaint hearing body and an appeal
hearing council that are empowered to review the administrative decisions made by the land
administering agency. Therefore, with regard to an urban land clearance order that comes from the
land administering agency, the cumulative reading of the above legal provisions under both the
lease and expropriation laws and the very purpose of exhaustion shows that exhaustion of an
administrative remedy is a mandatory requirement for judicial review of an urban land clearance
dispute under Ethiopia's legal system. As a result, courts in Ethiopia are "courts of review, not first

view" 2% in this regard.

4.2.2. Urban Land Clearance Related Court Cases in Ethiopia

The rulings of various courts in Ethiopia are not uniform in determining the appropriate body that
has the power to entertain urban land clearance disputes that may arise between the land holder
and the land administering government agency, or sometimes the new person the land in dispute
is reallocated for. Particularly, there are decisions repeatedly rendered by the Federal Supreme
Court Cassation Bench and other lower courts in conformity with the rules under the laws, and
there are also decisions that contradict the law.

Cassation File No. 46220 2% is one of the earliest and most prominent cases in which a decision is

made in favor of exhaustion of administrative remedies by the FSCCB, from the perspective of

200 | ease Proc. (n5) Article 29(2)

201Devlin, (n190), 1244

202 Municipality of Hawasa City of SNNPR V. Hawasa Debre Mehiret kidus Gebriel Gedam, (Federal Supreme Court
Cassation Division Decision), 16, Jan. 2010, Vol. 10, (Addis Ababa) Federal Supreme Court of the Federal Democratic
Republic of Ethiopia, File no. 46220, P. 260-262
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lease proclamation 272/2002, which has the same grievance and appeal procedure as the current
lease proclamation no. 721/2011. The cause of action in this case is the plaintiff's claim to get back
its landholding rights that were transferred on a lease basis to two different persons by the
defendant (i.e., the Municipality of Hawasa City), which is an applicant at the FSCCB. The
decision of the FSCCB is that a party aggrieved by the dispossession action of the appropriate
body should lodge its grievance first before the land administering agency and appeal to the
Appellate Hearing Body, as courts have no jurisdiction to entertain such matters. The same
decision is also rendered under cassation file no. 114622.2% The cassation bench in this file has
clearly substantiated the fact that issues pertaining to urban land clearance are to be entertained as
per the pertinent lease proclamation no. 721/2011. The court provided in its decision that the
grievance procedure provided through articles 26-30 of the proclamation is to be observed and
that grievances relating to urban land should be first filed with the pertinent land administering
agency and then with the Appeal Tribunal. Courts can only entertain the matter after these remedies

are exhausted and only on the basis of compensation.

The requirement of exhaustion of administrative remedies is also applied by the FSCCB in
expropriation cases, based on the repealed expropriation proclamation 2%, which provides for the
same prerequisite as the current expropriation proclamation. In cassation file number 57271, the
FSCCB has revoked the lower court’s decision made with respect to the amount of compensation
on the ground of non-exhaustion of administrative remedies under Article 11 of the

proclamation.?®

203 Awal Aman Vs Aselefech Endagbe et.al, (Federal Supreme Court Cassation Division Decision), 17, May. 2010,
Vol. 20, (Addis Ababa) Federal Supreme Court of the Federal Democratic Republic of Ethiopia, File no. 46220, P.
169-173

204 Expropriation of Landholdings for Public Purpose and Payment of Compensation Proclamation, Proclamation
No. 455/2005, Federal Negarit Gazeta of the Federal Democratic Republic of Ethiopia, 11" Year No. 43, ADDIS
ABABA, 15" July, 2005, Article 10 and 11

205 Ethiopian Roads Authority v. Jada Biru, (Federal Supreme Court Cassation Division Decision), 5, Jan. 2011, Vol.
11, (Addis Ababa) Federal Supreme Court of the Federal Democratic Republic of Ethiopia, File no. 57271, P. 280-
281
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On the other hand, there are multiple situations where the FSCCB and other lower-level courts
have rendered decisions that are hostile towards the jurisdiction of these special adjudication
institutions, established under both the lease and expropriation proclamations. These hostile
decisions usually emanate from a mischaracterization of the dispute. In such a case, the court
identifies a grievance arising from the land clearing process under a title of dispute that inherently
falls within the jurisdiction of courts. Some of the cases in which the FSCCB and lower-level

courts mischaracterize urban land clearance grievances are discussed below.

4.2.2.1. Urban Land Clearance Grievance as Possessory

Action

In a possessory proceeding, the issue in dispute is the plaintiff's right of possession, which is
instituted to recover actual possession of a property. Therefore, it's completely different from a
pituitary action brought before court to obtain a judgment to recognize ownership rights over a
property. According to Ethiopian Civil Code Article 1149(1), a possessor or holder deprived of
such rights may demand the restoration of the thing or the cessation of any interference.?’® The
Federal Supreme Court Cassation Bench, which is entitled to make a binding interpretation of
laws, has set out criteria that a plaintiff in a possessory action is expected to prove in various
binding decisions it has rendered. Accordingly, in a possessory action, the plaintiff must
demonstrate to the court that: (1) he or she has direct or indirect possession over the thing; (2) his
or her possession was lawful; (3) he or she has a better right than the defendant; and (4) there is

usurpation or disturbance in fact.2%

Most of the cases in which a claim is initiated by an urban land clearance measure of the land
administering agency, but characterized by the court as a possessory action, emanate from the

206 Civil Code, (n1) Article 1149(1),

207 Asistant Surgent Ayano Anjelo v. Alemitu Chalebo, (Federal Supreme Court Cassation Division Decision), 20,
Nov. 2008, Vol. 9, (Addis Ababa) Federal Supreme Court of the Federal Democratic Republic of Ethiopia, File no.
36645, P. 49-50 and Najib Negash v. Ziyad Detamo, (Federal Supreme Court Cassation Division Decision), 4, Jun.
2009, Vol. 9, (Addis Ababa) Federal Supreme Court of the Federal Democratic Republic of Ethiopia, File no. 39940,
P. 31-34
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claim of the plaintiff. Plaintiff in an urban land clearance dispute seeks actual recovery of a
landholding transferred to the state through any of the causes used to initiate the process of urban
land clearance.In such cases, the remedy sought by the plaintiff is the recovery of the land from
the land administering agency and/or the new legitimate landholder. The plaintiff usually mentions
the pertinent possessory action provision of the civil code (art. 1149) and the kind of claim as
possessory action in the statement of claim. Hence, courts will characterize it as such and overrule
any administrative remedy exhaustion or jurisdictional preliminary objection raised by the
defendant, usually the land administering agency. In the case between Desert Locus Control for
East Africa and Brighton Real Estate et al., the Federal First Instance Court, the Diredawa bench
has merely relied on the claim of the Desert Locus Control for East Africa, which demands
recovery of its landholding from Brighton Real Estate and the Diredawa Land Administration and
Development Bureau, to conclude that the court has the power to entertain the matter.?% And
finally, the court ruled that the defendants should return the land possession to the plaintiff, as the
land administrative agency has no power to dispose of land that is allocated to an international
organization enjoying diplomatic immunity.?%

However, the ruling of the court on the preliminary objection and the substantive matter is legally
and practically wrong, so the court's decision in favor of the plaintiff with respect to the possessory
action will not reinstate the plaintiff to its previous title over the land. The plaintiff will be a mere
possessor as long as the decision to cancel its landholding right is not canceled by the land
administering agency. However, such an administrative decision can only be appealed through the
grievance procedure outlined above.Hence, reviewing an urban land clearance decision judicially

is a waste of time and resource for the litigants and the judiciary.

The FSCCB in file number 158527 has decided that the clearance measure of the concerned
government authority shall not be considered an interference with property rights or a cause of
possessory action, unless the decision to terminate the lease contract made by the concerned

authority is revoked through the grievance and appeal procedures provided under the lease

208 Desert Locus Control for East Africa V. Brighton Real estate et.al, January 3,2022, Federal First Instance Court,
File Number 84628
209 bid, p. 21
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proclamation.?!® According to this ruling, a plaintiff should get back its title through the
administrative adjudication process in order to seek possessory action before a court of law.
Therefore, as long as the landholding right that has already been revoked by the decision of the
concerned government agency is not revoked, the reinstatement decision made by the court with
regard to possession will remain useless. It is for this reason that multiple appellants have tried to
file an appeal at the Addis Ababa City Land Clearance and Compensation Appeal Tribunal after
getting a verdict on the possessory action they brought before regular courts.?!*

On the other hand, this decision by the FSCCB contradicts its own decision that prohibits courts
from entertaining urban land clearance disputes before administrative remedies are exhausted.?!2
In its previous rulings, the FSCCB prohibited courts from entertaining such grievances. However,
in this case, the cassation goes further to address the issue of the dispute without correcting the
mischaracterization of it, ruling that there is no disruption of use and that the land administering

agency's action shall not be considered a disruption.

4.2.2.2. Urban Land Clearance Grievance as an

Administrative Contract Dispute

The termination of a lease contract for any of the reasons specified by law is one reason for the
relevant agency to initiate urban land clearance. The agency may terminate the lease contract when
there is a breach of the contract by the lessee, the use of the land is not compatible with the urban
plan, the government needs the land for its own projects, or the lease contract is not renewed on
its expiration date. The grievance mechanism provided under the law also applies to such
situations. However, the FSCCB, in its decision rendered under file number 77175, qualifies lease
contracts as administrative contracts and grants the power to entertain disputes pertaining to

210 Zeyeneba Hassan V. Bishoftu City Land Development and Administration Agency et.al, (Federal Supreme Court
Cassation Division Decision), 4, Feb. 2019, Vol. 24, (Addis Ababa) Federal Supreme Court of the Federal Democratic
Republic of Ethiopia, File no. 158527, P. 187-190

211 Interview with Negusie, (n109)

212 Hawasa City v. Hawasa Gebriel Gedam. (n196)

51



administrative contracts to the City Courts of Addis Ababa?'?

214

, as it is provided under the Charter

of the city.

It is true that one of the contracting parties in an urban land lease contract is commonly an
administrative authority. This administrative authority acts on behalf of the government and leases
out the land to the land user through a contract of lease. Contracts concluded by the administrative
authorities usually fall into two categories: administrative contracts or private law contracts
(ordinary civil contracts).?*> Hence, such contracts concluded by administrative authorities can be

subject to either private law rules or administrative law rules.?®

The administrative contract law provisions of Ethiopia are found in articles 3131-3306 of the civil
code.?!” At the beginning, the law declares all contracts that are concluded by an administrative
authority to be governed by this part of the code.?*® However, it qualifies the applicability of the
administrative law only where the contract has the nature of an administrative contract.?®
Furthermore, Article 3132 specifies the criteria for determining what constitutes an administrative

contract. It reads;

A contract shall be deemed to be an administrative contract where:

(@) It is expressly qualified as such by the law or by the parties; or

(b) It is connected with an activity of the public service and implies a permanent
participation of the party contracting with the administrative authorities in the
execution of such service; or

(c) It contains one or more provisions which could only have been inspired by
urgent considerations of general interest extraneous to relations between private
individuals.??

213 American University of Ethiopia v. Addis Ababa City Administration et.al, (Federal Supreme Court Cassation
Division Decision), 5, Aug. 2012, Vol. 13, (Addis Ababa) Federal Supreme Court of the Federal Democratic Republic
of Ethiopia, File no. 77175, P. 599-602

214 A A Revised Charter, (n129), Article 41(1)(d)

215 Tecle Hagos Bahta ‘Conflicting Legal Regimes Vying for Application; The Old Administrative Contracts Law or
the Modern Public Procurement Law for Ethiopia’ (2017), 04, African Public Procurement Journal, P.7
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Even if it is not provided under the urban land lease proclamation, the Addis Ababa city
administration lease regulation (which is the same throughout all regions as the standard regulation
was drafted by the Ministry of Construction and Urban Development), under Article 24, clearly
states that a contract of lease be governed by the rules of the Civil Code governing administrative
contracts, but without prejudice to the provisions of the proclamation and the regulation itself.??*
Therefore, a lease contract is expressly qualified as an administrative contract by law, in
accordance with Article 3132(a) of the civil code. Hence, in addition to the provisions of the urban
land lease proclamation and regional lease regulations and directives, the provisions of the civil
code (art. 3131-3306) dealing with administrative contracts shall also be applicable to urban land

lease contracts.

However, the issue in the case decided by the FSCCB is an urban land clearance grievance caused
by the respondent'’s lease agreement termination measure for the applicant's failure to use the land
in accordance with the lease agreement. And the lease proclamation has provisions dealing with
such grievances. As a special law, this proclamation should prevail over the Civil Code provisions.
Therefore, the decision made by the FSCCB in this matter is in contradiction to the prevailing

lease proclamation.

This part of the thesis has neither the intent nor the capacity to cover all decisions made for and
against the grievance procedure provided under the lease and expropriation proclamations.
However, its intent is to show that such decisions that characterize urban land clearance disputes
as any other dispute that falls under the inherent jurisdiction of regular courts are against the very
desire of the laws that give primary jurisdiction to administrative agencies and tribunals.
Administrative review in general is promoted to enhance administrative agency autonomy by
correcting its own errors and promoting the efficiency of the judiciary. Besides its informality,
convenience, speedy decision-rendering capacity, and required expertise, this makes it more
favorable. However, there are some intellectuals who argue in support of courts taking a broader

view of their jurisdiction.

221 A A Lease Regulation (n67), Article 24
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Brightman, 222 for example, advocates for courts to play a larger role in urban land disputes. As a
result, he regarded repeated decisions of the Federal Supreme Court Cassation Bench (FSCCB) on
a broader characterization of urban land disputes to enable judicial review of cases as a good
takeaway that can improve the efficiency with which property rights are protected.??® But such
arguments do not take into account the value attached to land in the face of lengthy and expensive

court litigation that has unpredictable outcomes and lacks a legal base.

222 Gebremichael, (n28) p.289
223 1hid
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CHAPTER FIVE

Conclusion and Recommendations

5.1. Conclusions
Ill-managed urbanization is the root cause of urban land disputes in Ethiopia. The country has
rapid urbanization and the lowest urban population growth at the same time. Studies reveal that
urban land expansion in the major cities of the country supersedes the urban population growth
rate. High population growth rates in general and rural-to-urban migration are forcing urban
centers to expand informally from time to time. As a result, the major factors in urban land disputes
are population growth and urban expansion, which necessitate administrative measures to improve

the effective utilization of urban land, and a competing claim over land in urban centers.

Land disputes in cities can arise between the land administering agency and the land right holder,
as well as among the land right holders themselves. A dispute between the land administering
government agency and land right holders may occur because of non-performance or termination
of a lease contract, the issuance or cancellation of a land holding certificate, a building permit,
expropriation, a clearing order, compensation, resettlement, etc. On the other hand, individual land
right holders might disagree because of boundaries, succession, use, transfer, and other land use-

related disagreements.

The main theme of the thesis is the conflict between the government agency in charge of land
administration and land rights holders. when it is specifically caused by an urban land clearance
decision or action of the land administering agency. Land clearing or clearance refers to the legal
process of dispossessing a land and the right over a land, from its holder. Urban land clearance by
the government agency may result from an expropriation decision or termination of the lease
contract caused by the failure to use the land in accordance with the law, the use of the land is not
compatible with the urban plan, the land is required for development activity to be undertaken by

the government, or the expiry or non-renewal of the lease contract.

Therefore, when the appropriate body initiates the repossession process for any of the reasons
provided above, the landholder may feel aggrieved by such a decision or action. The expropriation
proclamation no. 1161 of 2011, which applies to all cases of expropriation of rural and urban land,
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and the lease proclamation no. 721 of 2004, which applies to all urban lands in the country, set out
the procedure as well as the institutional and legal framework in which such landholders can seek

redress.

The Urban Land Lease Holding Proclamation No. 721/2011 under Articles 28, 29, and 30 provides
for a person to submit his grievance, relating to an urban land clearing order, to the appropriate
body and then appeal to the Land Clearance and Compensation Appellate Tribunal, if aggrieved
by the decision of the appropriate body. The decision by the Appellate Tribunal is final, unless it
is related to compensation. Accordingly, the law provides for a person dissatisfied with the
decision of the Tribunal on the issue of compensation to lodge an appeal with the municipal
appellate court or, in its absence, with the regular high court.

By the same token, in articles 19 and 20 of the Expropriation of Land Holdings for Public Purposes,
Payment of Compensation, and Resettlement of Displaced People Proclamation No. 1161/2019, it
is stated that a complaint relating to expropriation orders is first to be filed with the Complaint
Hearing Body and then with the Appeal Hearing Council. However, a person dissatisfied with the
decision of the council may lodge an appeal to the Federal First Instance Courts, in the case of
Addis Ababa and Diredawa, and to regional High Courts, in the case of regional governments. If
the party dissatisfied with the court's decision has surrendered the land holding of the disputed

land, the right to continue an appeal is also guaranteed.

Hence, under both the lease and expropriation laws, we have the involvement of bodies
undertaking an administrative review and a judicial review. Administrative review is undertaken
both at the agency level and by administrative tribunals. The land-administrating agency is
empowered to review its own administrative decisions pertaining to urban land clearance before
the case is taken to the next administrative tribunal, namely the Land Clearance and Compensation
Appeal Tribunal. But such an internal administrative review within the agency is not available

under the expropriation proclamation.

However, under both proclamations, there exists an administrative review at the tribunal level.
Under the lease proclamation, a party aggrieved by the decision of the land administering agency
may lodge its appeal before the Land Clearance and Compensation Appeal Tribunal, and under
the expropriation proclamation, complaints relating to expropriation orders may be filed with the

Complaint Hearing Body and then appealed to the Appeal Hearing Council. Under the Ethiopian
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legal system, even if the constitutional base of tribunals remained contentious, these tribunals have
constitutional recognition and a constitutional base. Under the lease and expropriation
proclamation, the administrative reviewing bodies have the authority to investigate the termination
of a lease contract due to failure to use the land in accordance with the law, leasehold expropriation,
expiry and non-renewal of the lease contract, and public purpose expropriation of a land.
Procedurally, they are not bound by legal technicalities and procedures under the civil procedure

code. However, they are expected to adhere to the rules of procedural fairness.

Judicial review of urban land clearance disputes is conducted by courts. The source of power for
the judiciary to review an administrative decision or action is the law, which is either a constitution
or any other legislation. The law may also limit the reviewability of administrative decisions or
actions by the judiciary. One of these limitations is the obligation to exhaust administrative
remedies, which makes a rehearing of an administrative decision by administrative agencies and
tribunals with primary jurisdiction a prerequisite before the case is judicially reviewed. The
consequence of this rule is that a party who wants to challenge an administrative decision may
only resort to judicial review after exhausting the legally prescribed mechanisms of
reconsideration before the administrative agency or a tribunal. The basic justifications are that it
would be a premature intervention to let courts review an administrative decision without letting
agencies correct their mistakes by using their experience and expertise; if agencies can correct
their decisions through the administrative review mechanism, there would not be litigation before
the judiciary; and even if there is a judicial review that comes after the administrative review, the
court can efficiently render a decision as the file record may be more comprehensive and contain

the expertise of the agency.

Under Ethiopian law, the concept of exhaustion of an administrative remedy exists under different
legislations. The lease and expropriation proclamation also provide the same prerequisite of
exhaustion of remedies at the administrative agency and tribunal levels before the urban land
clearance grievance is taken before a court of law. The last administrative reviewer under the lease
proclamation is the Appellate Tribunal, and the Appeal Hearing Council entertains matters under
the expropriation proclamation. As a result, under the lease proclamation, a party dissatisfied with
the decision of the Appellate Tribunal may appeal only on the issue of compensation, whereas
under the expropriation proclamation, a party dissatisfied with the decision of the Appeal Hearing
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Council may file for judicial review before the Regional High Courts and Federal First Instance
Courts, in the case of Addis Ababa and Diredawa, on all matters. Hence, under the lease
proclamation, there are matters that are not subject to judicial review (such as lease termination
and the expropriation decision of the agency), whereas all matters are reviewable by courts when
it comes to matters governed by the expropriation proclamation. Apart from this, even those
matters designated to be judicially reviewable presuppose the exhaustion of administrative

remedies under both legislations.

This is what the law says in relation to taking urban land clearance cases before a court of law, but
in practice, as we have some rulings of Federal Courts that are in conformity with the law, there
are also cases where decisions of various Federal courts, including the FSCCB, are not in
conformity with the law. In a separate decision, the cassation bench clearly stated that issues
pertaining to urban land clearance must be handled in accordance with the grievance procedures
outlined in the lease and expropriation proclamation. Hence, courts can only entertain the matter

after the administrative remedies are exhausted by the bodies under the law.

On the other hand, there are multiple situations where the FSCCD and other lower-level courts
have rendered decisions contradicting the jurisdiction of these special adjudication institutions,
established under both the lease and expropriation proclamations. Courts are entertaining urban
land clearance disputes by mischaracterizing them as disputes that inherently fall under their
jurisdictions. Cases reviewed in this thesis reveal urban land clearance disputes being
mischaracterized as possessory action and administrative contract issues by the FSCCB and even
lower courts. However, such decisions that characterize urban land clearance disputes as any other
dispute that falls under the inherent jurisdiction of regular courts go against the very desire of the
laws that give primary jurisdiction to administrative agencies and tribunals. Administrative review
is promoted to enhance administrative agency autonomy in correcting its own errors and promote
the efficiency of the judiciary in general. Besides its informality, convenience, speedy decision-
rendering capacity, and required expertise, this makes it more favorable. The speedy and less
formal process of the administrative tribunal makes it favorable when seen in light of the value
attached to land as a community and the lengthy and most expensive regular court litigation that

has unpredictable outcomes.
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5.2 Recommendations

The following recommendations are forwarded, on the basis of the theoretical, legal, and practical
analysis made herein above, with respect to urban land clearance dispute settlement mechanisms
provided under the Urban Land Lease Holding Proclamation No. 721/2011 and the Expropriation
of Land Holdings for Public Purposes, Payment of Compensation, and Resettlement of Displaced
People Proclamation No. 1161/20109.

1. The dispossession or urban land clearance process, which is basically carried out by the
land administering agency, should be reviewed through the legally provided process,
primarily by the administrative agency itself and tribunals, and secondarily by regular
courts.

2. Provided that administrative remedies are exhausted, regular courts in Ethiopia should be
empowered to review every decision of administrative agencies and tribunals rendered in
relation to urban land clearance. Hence, their power of review should not be limited to the
issue of compensation, as provided under the lease proclamation.

3. Land administering agencies should raise awareness about the legally prescribed grievance
mechanism so that landholders can exercise their rights and avoid filing grievances in court
before exhausting available administrative remedies.

4. The practice shows that the land administering agency that entertains urban land grievances
from the set is not providing its decision in writing, which is needed to appeal before the
Appeal Tribunals. Therefore, the laws should allow the landowner to petition the tribunal
when there is undue delay on the part of the agency.

5. Administrative tribunals under the lease and expropriation proclamations are not yet
established in some regions. Some regional states are even delegating the power given to
tribunals to their regular administrative institutions, which lack the required expertise.
Therefore, in order to efficiently undertake the very purpose of these laws, regional states
need to establish the legally prescribed tribunals.

6. Courts should have the required land law expertise at the registrar level and establish a
special land litigation bench that exclusively deals with urban land clearance cases. Further,
the courts should ensure that the available administrative remedies are exhausted before
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accepting these applications directly filed before them without exhausting the available
administrative remedies.

. The House of Representatives, which enacted the land-related laws, should aggressively
work to inform and educate the land administering agencies, administrative tribunals,
courts, and the public at large about the purpose and objectives of the grievance hearing

procedure before it drowns under the lease and expropriation proclamations.
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