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Abstract

The multi-faceted processes of globalization hawenb associated with the increasing
interconnectedness of the world or the creationaoglobal village. These processes are,
however, full of ambiguities in that they challengeman freedom, dignity, rule of law and
democratic self-determination. Especially, economjlicbalization creates what Pheng Chea
calls the “inhuman conditions’ that describe thefafgive features of human existence due to
commodification, technology and totalitarian dontioa. In this condition of human existence,
cosmopolitanism is being advocated as a practioalsciousness of universal humanism and as
a political project to regulate the dehumanizindgeefts of economic globalization. The thesis
explores and analyzes Jurgen Habermas’ conceptibnthe cosmopolitan condition as
constitutionally structured multi-level global gamance without global government geared
towards the global realization of peace, human tsgland democracy. Habermas upholds the
enlightenment ideals of rationality, freedom, humights and democracy based on the notion of
communicative reason implicit in everyday use ofgleage. Hence, Habermas defends the
universality of the constitutional state subjectptocedural discourse. The democratic ideal at
the level of a state is to bring the political aadonomic system under the will of the people
articulated in discourse. The global realizationtafman rights and democracy is conceived as
the control of supranational and transnational goance by the will of world citizens
developed in national and transnational public gmglse | argue that Habermas’ democratic
theory seems to be unrealistic in existing libetamocracies where the autonomy of political
discourse and public sphere is challenged by palitiand economic forces. Analogously,
Habermas’ cosmopolitan project is problematic inatththe development of cosmopolitan
consciousness and global public sphere is compeay economic globalization. In as much
as national and transnational public spheres dependineven global economic structure; it is
unlikely that Habermas’ project will realize theamf overcoming global economic and social
inequalities. | argue that the development of papblsed nationalism in the postcolonial south
can make the state serve the interest of the ntyjofithe people and also challenge economic
globalization.
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Abstract

The question of human right is one of the contempoworld human things. There has been
philosophical interest over the different humamgsi that are normative notions such as justice,
freedom, rights, the good, etc. As a result, thostions have been conceived and justified by
philosophers of the antiquity, medieval, early-mmodand modern times in different manner.
Most of the philosophers formulated their thougiiesting background reasons for the human
things based on the principle of appropriation. ¢¢gnthe bases for normative ideals and
justifying background reasons were get establigtsethe parts (humans) are appropriated to the
whole system of nature and vice-versa. This is meskin the work of almost all thinkers of the
natural law and natural rights tradition, whichend from the Greco-Roman antiquity to early-
modern time. The first approach is explicitly foumdAristotle, Cicero and Aquinas while the
later was initiated by Grotius and further devebtbpg Ockham and Hobbes. The transition from
natural rights to the notion of human rights wassesteed following modern thinkers’
normativization, moralization, and humanizationrights and other human things naturalized
during the classics and medieval time. The turniccaasily be identified as a move from
naturalism to humanism of rights whereby the appatipn approach is completely replaced by
interrogation of human nature. Accordingly, the miwddiscourse on human rights has centered
in the human things normativized. Modern theoristse conceived and justified human rights
based on moral consideration of the human natumod®phers holding the view that humans
have universal nature arrived at a conclusion @isgeabsolute moral principles while the
relativists establish human rights as groundechared beliefs. Nevertheless, both groups have
accepted the list of human rights positivized aresented in the UDHR ignoring the suspicion
that, if positivized the notion of human right wdulose its moral content and authority.
Moreover, those theorists effort could not be seeme than as attempts to develop theories
conforming to the Universal Declaration, not tonioilate unshakable foundation of human
rights. In that case contemporary human right tlescare flawed and refutable. | propose not to
look at human rights as morally, metaphysically religiously formulated and adopted in
positive laws for the purpose of preserving theditbmoned human condition. After all, human
rights should be seen as protection of the uncmaitt human condition from being diffused
with any conditionalities that are rampant in whatgen Habermas call ‘the systemic world’ of
our time.



Introduction

There are two significant points with regard to th&ion of human rights. First, in our
contemporary world, human rights are taken to benative limits to economic and political
actions across the globe. It is easier to fing lefthuman rights enshrined in the constitutions
of many countries as well as in international canis and the UN charter. Secondly, in
contrary to this fact it is common to hear aboyiorgs of gross violation of human right
across the globe. And human right violation havenballeged as the reason behind different
responsive actions such as citizens revolting agdineir governments, diplomatic and
economic sanctions being imposed on, and militatgrventions in, different states. This
actual condition of our time (the 21LC.) will certainly invite anyone to raise quessolike
what is human right, what is their makeup, why d® think any exist, what grounds could
there be for assigning rights of this kind, whatrpgmses do they serve, and could we do
without them, what after all is that to be humaB@riundson 2004: 119). In this case there is
disagreement with regard to the conception andfipsion of human rights. Since the
purpose of the thesis is to assess the theorebeakivability of the notion of human rights; |
find it important to examine the diverging concep8 and justifications of human rights,
which is one of the newly emerging human thingse fodern idea of human rights, as one
of the human things, was being formulated andra#fat in different manner on the basis of
guestions of humanity and human nature approactoed élifferent philosophical points of
view. In the two major theories of human rightsoof time, that are moral absolutism and
moral particularism, the human right notion wasaaptualized and justified based on slightly

different characterization of humanity and humaturea

Having said this, clear understanding of the pljidscal presuppositions and basis behind
those theories idealization of human rights reguseme discussion of the history of the
general discourse about the human things or normauestions about the human. The
notions of justice, rights, good, etc. are soméhefphilosophically interesting human things.
Philosophical interest over those issues abouhtimean extended back to the antiquity. In
that case the author has organized this papethn@ major parts. Thus, in the first chapter
the philosophical thoughts of ancient, medieval aady modern time thinkers and their
understanding of the human things such as theajustrightful rights are discussed. For the
purpose of this paper the author has selected dlastCicero, Aquinas, Grotius, Hobbes,
Locke, Rousseau, and Kant. Those thinkers are sieduas part of that we often identify as

natural law and natural rights tradition.



Almost all thinkers of that tradition have formuwddtthe notions of justice and rights as
grounded in and justified on the basis of overangluprinciples. Aristotle, Cicero and Aquinas
have arrived at the justifying overarching prineiplolding the view that human things should
be formulated as matters of the parts (humans)oapipted to the whole (nature/the natural).
Like the classical and medieval natural right tinserfor early-modern natural right thinkers
such as Grotius and Hobbes the naturally just aamral rights were founded in an

overarching principle called the law of nature @tumal law. However, the early modern

thinkers, except Locke, have formulated the defjnpminciple as the natural/the whole is
appropriated to human nature itself. Locke hasofedld the line of classical and medieval
thinkers. Besides, though they are slightly différén some respects, the emotive and
contractarian conception of natural rights of Reassand his ilk, in which rights are assumed
to be derived from natural law dwelt within the plpas a collectivity and could be identified

by reference to the ‘general will’, and the ratibmeoralistic conception of ‘law’ and ‘right’

of Kant are also covered in my presentation of reaw and natural rights tradition.

Positivistic and utilitarian objections of Hume aBdntham, with Edmund Burke’s, Hegel’s

and his proponent British idealist’s like Green &usanquet criticisms of the natural law and
natural right theories with their alternative plibphy of right is discussed in the second
chapter. Besides contemporary legal, moral andigallithinkers’ response to the positivistic
and utilitarian criticism of natural right theoryd their attempt to reformulate natural right
theory of the ancient and medieval times, in ahdigdifferent way, as rights of morals or

rational creatures is also included in this partasoto show that the modern human right
theories are derivatives of the early theoriesat@iral right.

In the third chapter the modern human right disseus presented with an emphasis on the
turn from ‘natural’ rights to ‘human’ rights. Thuthe individualism, moral absolutism and
universalism foundationalist theories of James fl@riland Alan Gewirth; contra, the
consensual human right theories of neo-Hegeliars cammunitarians including Charles
Taylor, R.J. Vincent, Jeremy Waldron, Rex Marting athers like John Rawls are discussed
so as to show the philosophical presuppositiongidethe current human right talks. And the
conceivability of the idea of human rights materedl in the UDHR lists of rights and
freedoms is examined based on the philosophicahtdedbout their universalizabilty in the
last part of this paper, so as to arrive at certainclusions about the conceivability of the

notion of human rights.



Chapter One

The Historical Origin and Philosophical Bases of th ‘Right’ Discourse

As most of us are familiar with the history of werst philosophy, pre-Socratic thinkers were
mainly concerned with the general question aboethibginning and ultimate source of the
whole universe. They wonder about everything that icosmos and ask themselves where all
those things came from, their initial source. Thegfioning, wonderment, and attempt to
understand matters about ‘the human’ or human shiraye began with Socrates. Socrates
has formulated and discussed the different humiaagthwithout making distinction between

the conditioned (customary) and unconditioned (@tunatters about the human. Human
things such as justice and right clearly distingad and classified as customary and natural
are formulated in the works of most philosophersowtave lived after Socrates. More

specifically, with regards to rights almost alltbé early enlightenment thinkers were mainly

concerned with what they call ‘natural rights.’
1.1. The Natural Law and Natural Right Tradition

Examination of the history of the discourse andgduiphical engagement to discern human
things such as the naturally just and natural siglequires introducing and briefing some
thinkers of the natural law and natural rights itiad. Thinkers of natural rights have focused
in the philosophically relevant conceptual and ificsttory questions about the nature and
origin of rights. Even though the two questionsiaseparable, ancient and medieval thinkers
emphasized on the later and claim that the groanddhts is ‘the natural’. Though what they
call ‘the natural’ and ‘law’ varies from one thinkéo another, those rights were generally
seen as derived from ‘natural laws’ (Griffin 2008. And the typical features of modern
natural rights characterized as: rights derivednfroature, having validity even if they were
not posited by human beings, inalienable and ingpigsble, innate, immutable, universal,
timeless, unchanging, self-evident and fundamdB@licher 2009: 150-51) were the result of
the total-sum effort of different thinkers of naltaw tradition extending from Aristotle to

Kant.

For the purpose of this thesis, therefore, | haseussed this tradition by classifying in to two
as the classical-medieval and early-modern theasfesatural rights. Both the classical-
medieval and early-modern thinkers have formulatdtht they call natural law as a
determining overarching principle of the naturagllgt and natural rights.



Howevere, they differe in that classical and medli¢kinkers formulation of the natural law
principle as background reason for the human affass done as what is considered to be
human is appropriated to the natural while therlatgued the other way around i.e. — as the
natural is appropriated to human. Among the classic medieval thinkers | glimpse through
Aristotle’s naturalism, Cicero’s stoic thought, amduinas’s religious view. Whereas,
Grotius, Hobbes, Kant and Rousseau are some okdhny-modern thinkers, who have
formulated the overarching principle of natural I#a&sed on appropriation of nature, the
natural to the very nature of human kind. They hpmatified natural law as rational and
moral; in doing so they have reduced the natursiesy, purpose and order to the sociable,
reasonable, emotional (like Hobbes’s idea of therest for self-preservation or Rousseau’s
idea of sympathy and compassion) nature of humanity

1.2 Classical and Medieval Natural Rights

Some contemporary writers have resisted the imipuatatf rights to earlier thinkers such as
Aristotle (Miller 1996: 881) while some other oppdssuch claims. To begin with, the term
right is not mentioned by any one of the ancienéeBrphilosophers and it does not have a
counterpart in classical Greek. Does this, howersran that it is modern invention and
ancient philosophers never think about it. As AlsdVacintyre quoted in William A.
Edmundson, in ancient times-

it would of course be a little odd that there shibble such rights attaching to
human beings simply qua human beings in light efftct . . . that there is no
expression in any ancient or medieval language exity translated by our
expression “a right” until near the close of theddle ages: the concept lacks any
means of expression in Hebrew, Greek, Latin, orbAraclassical or medieval,
before about 1400, let alone in Old English, orJaepanese even as late as the
mid-nineteenth century (Maclintyre 67; Edmundson42@J.
The above quotation shows that thinkers of theeamt@nd medieval time have no the concept
and conception of right for the mere fact thattéren does not have a counterpart in old and
medieval English, Greek, Latin, or in some otheaglaage. And it has the implication that the
‘right’ concept is modern invention which only maksense for those who think of it at a
particular juncture in time hence it is not apprag to talk of ‘right' conception of the
ancients. However, the mere fact that the term do¢have a synonym or relative in Greek
or some other language; and/or human kinds oftee2at or medieval time never uttered the
expression- this is my right does not mean thaikénis of that time have never thought about

it.



Fred D. Miller responded to Macintyre’'s argumentdaying that- it is true that “no single
word in classical Greek was a precise countermathé modern English substantial noun-
right... it does not follow, however, that Aristotbe others lacked the linguistic resources to
make right claims” (Miller 1996: 881). Miller haoge further and argued that writers who
“have embraced the Hegelian analysis of rights laisdprinciple of subjective freedom as
criterion and have resisted the imputation of sgta earlier thinkers like Aristotle” (ibid,
876) are mistaken in so far as “not all theoriesrights assume Hegel’'s principle of
subjectivity” (Miller 1996: 876). By this Miller isacknowledging the existence of slightly
different- objective and subjective- conceptionstlod ‘right’ idea. Till the time of early
modern natural right theorists, Hobbes and Locke, natural right discourse centered in
objective right that is conceived as object ofipestind of its prevalence. And the just or the
idea of right as to Aristotle, the Stoic Cicero,ultps, and other medieval Aristotelian and
Thomist’s —dikaion ius— is primarily objective, meaning giving someons i her just due,

what is just, or the just thing to do.

Moreover, the question when did a word or phrasesehmeaning is close to the meanings of
our modern sense of "right” emerge is debatablspifiar as terms indicating an "objective"
sense of "right" came also to bear our "subjectsefise of "a right" (Finnis 1980; Wenar
2007). Aristotle’s notion ofdikaion’, for example, is used to indicate that a societyightly
ordered": that it displays the correct structurehofman relationships. Which means his
(Aristotle’s) objective conception of "right" caatso be attributed to individuals. This is also
manifested in the modern debate about whethersrigitet: “derivable from a deeper theory of
justice or fundamental and irreducible moral cqtse based merely on convention or
objectively grounded; merely prima facie claimsirmtefensible” (Miller 1996: 875). These
all makes the right discourse very complicated laegs the question what is the criterion for
different conceptions of the phenomenon to be cast theory of right, subjectivity or
objectivity? Leaving the criterion aside, as wepatbbably are familiar in their work, most of
the ancients have shown a huge concern about htymamnd it is them who have had
contributed more about questions concerning thiereit aspects of human life- political,
social, moral etc. Thus, as Fred D. Miller did,d ldelieve that our decision about whether
ancients have the concept and their own concejtioights requires thorough examination
of their works. Because, it is the message or métion content of their writings that matter

most, not the concept. The concept plays no simfirole in their thinking.



1.2.1 Aristotle’s Naturalism and ‘Natural Right’

The natural rights and naturally just idea coulid $a be first formulated in Aristotle’s theory
of natural justice that lies in the assumption tinan by nature is endowed with some virtues
and qualities that are basis for implicit princgplgoverning his relations with others. As we
all know, for Aristotle nature is hierarchicallydared, having design, form and purpose to
which individuals have to confer and discover tipeirpose. In that case the naturally just and
right is doing any action in accordance with thpasition in that system. This is also observed
in his politics in which he has indicated that st and right in a polity is partially natural
and partially customary. Hence, as F.D Miller'senpretation we can talk of Aristotle’s
theory of natural rights in the sense that he hdseary of natural justice that serves as the
basis for his recognition of the rights (Kraut 199%6). And his theory of natural rights
depends on philosophically determined backgrourasae based in appropriation of the

human to natural.

Fred D. Miller, in his book titled ‘Nature, Justjnd Rights in Aristotle’s Politics’, contends
that “Aristotle’s Greek has an ample supply of komoas to do substantially the same work as
modern “rights” locutions” (Miller 1996: 881). Mér argued in this way because he has
observed in his review of Aristotle’s politics aathics that Aristotle has stated “of political
justice part is natural, part legal, natural, twaere everywhere has the same force and does
not exist by people’s thinking this or that, legdlat which is originally indifferent but when

it has been laid down is not indifferent” (Aris®tlLl999: 82-83). Accordingly, for Miller
Aristotle’s conception of natural right is to beufa in his idea of natural justice.
Nevertheless, said Miller, Aristotle does not reuag natural rights as a right that is
possessed in a state of nature, or a time pritmaaexistence of political communities (ibid,
756). Miller writes:

Aristotle distinguishes two senses of natural sgland emphasizes that it is only
in the first sense that Aristotle can be said toegat natural rights: a naturalin the
first sense)Ight is based on natural justice; a natur@kcond sensdight is possessed in
a state of nature, i.e. in a pre-political statehel senses are not equivalent,
because the political rights which a citizen possssin a just polis may be
naturah without being natural Moreover, modern theories of natuyalights
typically treat rights as universal and inhering uman beings as such apart
from any social or political relations. Naturatights have no such implications
(Miller 1988; Long 1996: 780).



As | have already mentioned it, Miller's understaugdof Aristotle is based on the distinction
that Aristotle made between ‘physis’- nature anohmies’ law, custom. Aristotle then “makes
use of this distinction when he contrasts natundl lagal justice” (Kraut 1996: 755). So, how
can we understand Aristotle’s conception of natugdit, which is derived from natural

justice in relation to the modern subjective serdeghts? Wrote Miller-

Does Aristotle hold that individuals possess ndturghts in some sense? ...
Recall the two senses of “natural rights” distingbed earlier: natural rights
based on natural justice, and naturalghts possessed in a pre-political state of
nature....Aristotle...endorses natural rights in tmstf{which | am calling “rights
based on nature”) but not the second sense.... Thistofle would not derive
political rights from pre-existing pre-political maral rights seems clear. Unlike
Locke, who regards the natural law which goverres gtate of nature as prior to
political justice...Aristotle’s natural justice prggposes a political context.
Because natural justice is inherently political,oibviously cannot support pre-
political natural rights possessed by individuatsa pre-political state of nature
(Miller 122-3; Long 1996: 780).

Hence, Miller denies that Aristotle recognizes tiggin a pre-political community. But, his
treatment of political justice concerns rights wntlthe political community because from an
account of objective right (that is justice) onencderive a corresponding account of
subjective right (Miller 883-4; Miller 1996: 884fven in a political community “the natural
rights Miller finds in Aristotle’s politics are nqiossessed by all, rather when the polis arises
certain people have a natural right to hold varipo$itical offices and to own property,
because Aristotelian natural justice requires paditical systems be structured in ways that
recognize the rights of certain human beings” (Krd@96: 756). However, if the base for
Miller’s justification for the presence of natumdghts in a polis is that natural justice allows
some to be free and endowed with some rights kefmef their relation with others what

makes it absent before the formation of the polis?

Unlike Miller's understanding, Richard Kraut condisnthat “Aristotle’s conception of rights
as political justice in a polis does also applyhtose pre-political relations; for he notoriously
argues that the master-slave relation is basedsiit¢ when the master really does possess a
certain kind of superiority and the slave has aim@tnferiority” (ibid, 758). Thus, if you are
naturally free, then others owe it to you to redmgryour status and not to treat you like a
slave; and if you have done nothing harmful to mththey must not humiliate, assault, or Kill

you. If you are a free person you will get the tigbt to be treated in these ways (ibid, 759).



However these rights are not human rights- that geujust because you are human kind,
rather natural rights granted by the presupposititet you are naturally a free person.
Accordingly, for Aristotle it is the natural ordénat ought to provide the basis for all truly
rational systems of justice. An appeal to the ratarder provides a set of comprehensive and
potentially universal criteria for evaluating thegitimacy of actual ‘man-made’ legal systems.
And we are entitled to what we are naturally endbwath. Because, says Aristotle in his
Nicomachean Ethics, “the natural is that which th@ssame validity everywhere and does not

depend upon acceptance” (Aristotle 1999: 189).

Aristotle’s conception of natural rights could als® exposed in light of his influence on other
objective and subjective natural right theoriske [Thomas Aquinas, Ockham, Locke, Kant
and others. First of all, “St. Thomas draws on thtle at two crucial points: he cites

Aristotle’s comparison of the superiority of a nesbver his slave and uses his definition of
the slave as “animate tool” to underline his ownteation that a rational creature as such is
not ordered as a means to something else. In pitibe says one human being is not a

means in relation to another” (McGrade 1996: 810).

In St. Thomas this conception has further implaatihat rational creatures be treated as ends
in themselves (ibid, 815). The other fundamentahtpthat St. Thomas takes over from
Aristotle is the idea of a right as the object byeative of justice. In his Summa Theologiae
Aquinasargues that “the ‘just’ is the object of justiéer, the PhilosopherAristotle) says that

‘all men mean by “justice” the habit which makesmuoapable of doing just acts’. Therefore,
right is the object of justice” (Dyson 2002: 159).

Ockham also used Aristotle in his different workdcGrade’s inspection of Ockham’s

writings has shown that, particularly in his laterks, Ockham enlists Aristotle in support of
his own views. For example, in his argument abdw& tight to private property and

appropriation, that it “was introduced after thd feom innocence as something rationally
necessary and useful to the human race after skhdadn cites Aristotle’s defense of property
in book 2 of the politics” (ibid, 821). Ockham, @soted in McGrade, argued that

Power to appropriate temporal things... must be regdras something necessary
and useful to the human race after sin... For Aristabnsidered that the crowd
is bad and given evil, and therefore common thergsby most people less loved,
and consequently less cared for, than things whieh their own; among such
people, therefore, the appropriation of thingsbhistter than community (ibid,
821).



Liberal right theorists including Locke have shafgdstotle’s claim that “some people are by
nature free, and need to be treated in a certayi aad argued that “one’s status as a free
person and one’s full possession of reason erdiike to be treated in certain ways by all
others” (ibid, 759). Aristotle’s theory of naturslavery could also be seen as basis for the
Kantian theory of right. According to Kantians wavk rights only as having a capacity to
transcend the determining influence of naturalimations in order to choose freely- i.e. the
capacity to reason. This idea is founded in Aristettheory of natural slavery in that, as
Miller pointed out, there is “a less often noticamtollary a theory of natural freedom” (Miller
1996; Long 1996: 801) in it. That is, “just as tadsiman beings who lack the fully functional
capacity to run their lives by reason deserve teh&laved, so those who do possess that
faculty in good working order have the right toflee” (ibid, 801).

Some other philosophers have also used “the shatipadion drawn by Aristotle between
political and servile relationships... to work oukithconclusions that seem equivalent in
substance to the affirmation of important natuiglhts such as the rights to resist flagrantly
unjust government, a sphere of personal autonotibyd,(826). | referred to other thinkers’
usage of Aristotle’s theory of natural justice dad, found in his ethics and politics, in their
formulations of right because it shows how the ratlaw and natural right traditions have
got their base in Aristotle’s politics and ethids.is from his comprehensive ethical and
political thoughts that other thinkers includingc&io, Aquinas, Locke, Rousseau, Kant and
others formulation of laws governing individualsdaguaranteeing them rights, social
relations and inter-state relations derived.

1.2.2 Cicero’s Stoic-Naturalism

Though as shown above there is a theory of najustice in Aristotle and other ancient
Greek thinkings; it is the Stoicists and Thomistiowhave contributed more in the
formulation of the theory of natural justice andumal rights based on natural law and reason.
One of the figure in Stoic philosophy “Chrysipptm, instance, has developed the two crucial
elements necessary for a theory of natural lawehi@hasizes the authority and control of
law over both the divine and human assisting theriving the good life by recommending
what should be done and prohibiting those thingg #hould not” (Mitsis 1992; Boucher
2009: 27). So there is imposed duty upon all ofausbey the will of God or law of nature.
The law of nature, according to stoic philosoplsyuniversal. And the universalizability of
the law is the result of humans shared relationshilp the ‘divinely’ or God- i.e the divinely



nature of humans ability to reason. In other wotds,rational creatures, we are united in a
single cosmopolis, or city of God; all men, thempwld consider themselves as fellow citizens
subject to a common order” (Barker 1934; Bouch€&@1). And, every principle governing

our relations within the cosmos originated in taganal will of God and a natural, moral law

whose authority transcended all local legal codaesldc be discerned on the basis of the
existence of a cosmic city. Only that way, stogisbntend that, natural justice could get
served and natural rights of human kind preseryedl these laws “are capable of being

apprehended by reason and are naturally and ualiyevalid” (Boucher, 2009: 27).

The Roman stoic- Cicero, though contributes nothargginal, has clearly shown and
exemplify how the stoic conception of natural lawdaeason (the pantheistic force governing
the universe) could be applied in political contekiout human relations. First of all the
dogmatic natural right theory of Cicero lies in thasic principles of the naturalistic and
rationalistic stoic stance that “emphasized theadrtgnce of law, and provide a natural basis
for this law from the stoic doctrine of oikeibs@ppropriation)” (Sharples 1996: 127). This
doctrine, oikeibsis, is about how human beingsageropriated to things by nature, rather
than appropriating things to themselves. Thus, asappropriate or identify our selves with
what is as it is in nature, we will start to follothe law of naturein doing that we will
recognize our own nature as rational beings andtifgeourselves to certain family, of
humanity. Our reasonableness forces us to fornrmdyfaf fellow rational animals- humans.
And since rationality is sort of divine nature itllwink us with gods. And it can be argued
that the universe is the common home of gods antahubeings, in which its order rests on
justice that is a principle of the universal lawnature.

To elaborate, according to Cicero “first of all twerld itself was made for the sake of gods
and humans, and whatever there is in it was prdpanel devised for the enjoyment of
humans. For the world is, as it were, a common hohgods and humans, or the city of both
groups; for only those who have the use of reasan By law and right” (Cicero 1999;
Sharples 1996: 127). For him, therefore, the fingtg that humans being rational or capable
of reasoning reveals to us is that we possess borgetf the divine and that the reason that
resides in us ‘is a sort of consecrated image @fdikine’ (ibid.). Since “nature has endowed
all men with reason, namely right or true reasenglatory of true law in commanding what
is good and forbidding what is sinful or evil” (Bcher 2009: 33).
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It follows that, according to Cicero, “reason inrinany with nature exhibits a law that is

unchanging and universal. This law is not thoughtoy human minds, nor is it legislation

enacted by popular assemblies, but it is somethtegnal which rules the entire universe
through the wisdom of its commands and prohibitiof@&cero 1999; Boucher 2009: 33).

That is what we call the law of nature, out of whimur natural rights and duties arise. The
law acts as a constraint on wrongdoing for good,nbem the wicked who have abandoned
their better selves cannot be constrained. They made human punishment, but God
nevertheless will visit the severest of consequemrethem. And, this idea of doing in the
right way as nature permits, if we do otherwiserehevill be some consequences-
punishments, is a question of justice. Cicero,dftee, maintained that justice is a principle
of the universal law of nature upon which the ordliethe universe rests. It is correlative with
true or right reason, in conformity with naturenstant and eternal. This law compels us to

fulfill our duties, and deters us from practicingcdit.

Accordingly, “since this law of nature applies umisally, all men are subject to it; because all
are subject to it, all must be in some sense feltdizens; and because all men are fellow
citizens, all men are equals.” Thus, Cicero rejégistotle’s argument that there is a natural
inequality that befits some men to be slaves. &wt€icero emphasizes natural equality
which is manifest in a universal capacity for leaga The fellowship is natural and based
upon the unifying principles of reason, speech, aatliral equality (Cicero 1991; Boucher
2009: 35).

To explain, Cicero argued in He legibus

Out of all the discussion...there surely comes ingtimore valuable than a clear
understanding that we are born for justice and thght is constituted not by
opinion, but by nature. This will become clear asrsas you perceive the society
and union that men have with one another. For naglsi thing so exactly
resembles anything else as we ourselves resemble @her. Indeed, if bad
habits and false beliefs did not corrupt weakerasiand lead them into the paths
of their own inclinations, all men would be as milikb other men as each man is
like himself ... For those creatures who have reckifrem nature the gift of
reason have also received right reason. Therefbey thave received the gift of
law, which is right reason applied to command am@hgbition, (Cicero; cf
Sharples, 1996: 105)ut of which their rights and duties arise.

To summarize, Cicero maintains that “we are bomjdstice and that justice is established
not by opinion but by nature” (Cicero 1999: 115, e seeks the root of justice in nature.

For him, when used in relation to man the term meataeans reason.
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It is because of his reasoning abilities that nsamaiturally superior to animals, and better able
than them to conceive of a wider community. Thgidguishing feature of man entails wider
obligations extensive with humanity in generalfdiows that, what is just or rights and
duties are determined and grounded in nature aasbne Only the law that is constituent of
nature and right reason determine the just andghé(Cicero 1999; Kelly 1991: 58).

1.2.3 Religious Natural Right Theory of Aquinas

As | have stated above, in addition to the stdiakhough the doctrine of natural law has
ramified roots deep in Greek and Roman antiquitigas got its most influential statement by
Thomas Aquinas” (Griffin 2008: 9). Aquinas’ theooy natural right is dogmatic in that he

emphasizes on the divine law as the basis for alaé&und human laws governing our relations
with each other and the entire cosmos. Accorind\dqainas, God has placed in all things
various innate natural dispositions, but only inmam beings has he further placed a
disposition to reason: that is, a disposition isgun various precepts to guide action- for
example, that we are to preserve ourselves in bengropagate our kind; to seek knowledge
of, and to worship, God; and to live peacefullysatiety (Griffin 2008: 9).

When it comes to rights, in particular, Aquinas kiéscussed right as the object of justice.
Wrote Aquinas, translated in Dyson, “it seems tingttt is not the object of justice. Mainly,
for the jurist Celsus says that ‘right is the drttte good and equal’. But an art is not the
object of justice, because art is an intellectudl® in itself. Therefore right is not the object
of justice” (Dyson 2004: 158). However, in as mashother jurists like “Isidore ... says that
‘ius [right] is so called because it is jusiugtunj’. And this was confirmed by the
Philosopher- Aristotle as ‘all men mean by “justitkee habit which makes men capable of
doing just acts’. Aquinas then concludes thas lidgical to consider right as the object of
justice (ibid, 159). Because, a thing is said tgus¢, as having the rectitude of justice, when it
is the outcome of an act of justice, without regardhe way in which that act is done by the
agent; whereas in the other virtues nothing is @éekta be right unless it is done by the agent
in a certain way (ibid). For this reason, justi@es lits own special object proper to itself over
and above the other virtues, and this object ikedahe just ijustunj, which is the same as
‘right’ [iug]. Hence it is clear that right is the object o$tjae (ibid, 160). But, what does
Aquinas mean by right is an object of justice on@y a just act; and where in did his claim

lie?
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As observed in Finnis’s understanding, “when Aqggisays thaiusis the object of justice, he
means: what justice is about, and what doing jestecures, is theght of some other person
or persons — what is due them, what they are edtiib, what is rightfully theirs’ (Finnis
1998; Boucher 2009: 51). And the principles or lgisng direction to what the just is and
get its ground is assumed to be generated fromeyand the orders of its creator. In Aquinas
rights and laws are, therefore, discussed as havnagonal connection. This means what are
rightly ones or what justice secures for someordirectly linked with what is allowed by a
certain law. Among which eternal law of God is sume So, what is divinely right is an act
of justice or a just act done in accord with theredl law. However, this eternal law of nature
is not something that God printed in human mindd Ancouldn’t be used to govern our
relations with each other and the law giver, beeatls general in its precepts and may lack
directives for specific guidance, and thereforeunes supplementary rules pertaining to
particular conditions. So, humans are required éovd other laws out of it. And, this is
possible in so far as they are created as ratemm@l‘law is nothing other than the expression
and embodiment of reasonthe eternal law being the means by which God inttrus, to
achieve Grace” (Finnis 1998; Boucher 2009: 51). Whapecial about eternal law is that it is
like the plan of government for the whole univesshich can be implemented by subordinate
governors (Aquinas 1988; Boucher 2009: 52).

According to Aquinas, therefore, there are otheman laws that are derivative of God’s
eternal law. The premise of such thinking was Batl exhibits perfect rationality and is
capable of producing a coherently designed andreddeniverse in which everything has its
place. And to assert that someone has a right imake a claim regarding what practical
reasonableness demands of each or every personthBsé rights claims are different and
based in different types of rational law, each dfichi exhibits a different type of reason.
Among all the Eternal Law is the Divine Wisdom addsmanifest in the whole of creation. It
embodies all the purposes for which God’'s creatwere created and exemplifies God’s

reason in a rationally ordered universe (ibid.).

The other laws, then, are derivations from thenatetaw. This law provides the plan or
model towards which all forms of law must look fguidance. Like Pufendorf after him,
Aquinas believed that all law emanates from thé anld reason of a sovereign or law-giver,
‘the divine and natural laws from the reasonablé afiGod, the human laws from the will of

man regulated by reason’ (ibid.).
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Therefore, a right which is a just act or adjusiedomeone else according to some kind of
equality may be founded by nature like “when soneegives something in order to receive
an equivalent amount back in return; and this iledanatural right.” In another way it may be
founded “when something is adjusted or commensumtsomeone else by means of an
agreement. That is positive right” (ibid.). Aquinlbad gone further and said that “since the
agreement can bedone either by a private arrangement, which isrbggreement confirmed
between private persons, or by a public agreensnivhen a whole populace agrees that the
value of something should be fixed in the same waayif it had been adjusted and
commensurate between one person and another,”, (iiid) the positive rights can be further
divided as civil rights or rights of nations. Fotaeple, take the civil right to possession of
property. “The reason why a piece of land belongaimeone rather than another is that it will
be best to cultivate the land and make peaceabl®fu, if it has a certain commensuration
to be the property of one man rather than anottileid, 163). The law of nations, however, is
established among all men by natural reason. Aritever natural reason establishes among
all men is observed by all equally, and is calleel tight of nations (ibid, 163). For instance
slavery is the right of nations because we canifyushat someone is a slave to some
advantage consequent upon his being so, in thabineficial for a slave to be governed by
someone wiser than he, and for a master to beteddiy the slave (ibid, 164). What makes,
then, the rights of nations (grounded in publiceagnent) different from civil right (lying
upon private arrangement) is that the former untlileslater do not need to be enacted in any

specific way, because they are indicated by nateeslon itself (Dyson 2004: 164-165).

To summarize, for Aquinas, first; rights in geneaa¢ an object of justice. That means that
what is right is a just act. And it may be so byuna as created by God or because itis as it is
molded by the principles of natural law, or it nt@g/so by reason that humans have got from
the will of God (i.e. civil law) or by the rulesahgive natural law a specific determination for
a community (law of nations). But all the laws, apehich our natural right, civil right and
rights of nations depend, are derived from thenate eternal law of God. He has formulated
natural rights as grounded in the law of personatl ®y whom we are endowed with the
capacity to right reason through which the lawsld¢dae detected. And that is what makes
him different from Aristotle’s and Cicero’s natustic and pantheistic philosophy of law and
right.
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Thus, the classical and medieval natural right tlests (Aristotle, Cicero, and Aquinas) have
maintained that there are objectivelly groundedslantailing what is and what is not ones
due, or the rightfull rights and duties. And thasghts are natural, in that their existence,
content and reasons for our possession of themaused by forces external to us. In other
words, they have formulated the justifications @ckground reasons for naturl law and
natural rights based on the principle of approptgathe parts (human) to the whole (nature).
Natural rights and the naturally just, as humantensit are therefore grounded in overarching
principles governing and ordering the whole (ngtunich are also assumed to be applicable

for the parts.

1.3 Early-Modern Natural Rights

Most of the early modern thinkers have formulatkd tdea of natural rights and settled
justificatory principles/background reasons in igltgly different way. Their conception of
natural rights and the justifications were donehas$ which they identified as ‘the natural’ is
appropriated to the human. In other words, the gomg idea that humans deserve to be
guranted immutable and inalienable rights constitudy natural way of acting and leading
lives was established as humans considered to e @iathe whole universe. The whole,
nature, as a functioning system consists of gengualities and properties, purpose, and
governing principles. Since the whole system chmittion without its constituent parts, the
parts shared everything of the whole. Nevertheligsparts have possessed special qualities
making them unique and distinct. Hence, the notibnatural rights of man was formulated
such that general qualities of the whole are carmsiilin a way that they conform with, and
appropriated to the pecuilar qualities of its pafsr this reason, Grotius, Hobbes and other
thinkers have formulated natural rights based am desumption that human beings are
sociable, rational and have the interest for sedervation.

1.3.1 Secular Natural Law and Natural Rights Theoryof Grotius

Like the classical and medieval thinkers, Hugo Beohas justified the existence of natural
rights, based in the law of nature or natural l&awever, the reason he gave for the
obligatoriness of natural law make him differerdnfr his predecessors. That is why he has
earned his reputation as the founder of the modecnlar theory of natural law and natural
right, for the simple reason that he did not appeabny, natural or supernatural- like God,

force to justify the obligatoriness of natural lapon which natural rights are derived.
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He wrote that “what we have been saying (namelgt there are natural laws and that they
obligate) would have a certain degree of validitgreif we should concede that which cannot
be conceded without the utmost wickedness, thaetiseno God, or that the affairs of men
are of no concern to him” (Grotius; Griffin 20080)1 Nonetheless, he thought that we can
establish natural laws through the kind of undeditag open to all of us, whatever we
believe about religion: namely, that we must aca@cord with our rational nature, and that
we must do the various things necessary to maimataiociety both consonant with reason and
composed of inconsistently motivated members ssalsa—by nature desirous of society yet
by nature so self-interested as to undermine sodiériffin 2008: 10). This famous
proposition of Grotius- that natural law would natas validity even if God did not exist,
appears as a turning point in the history of thau@rotius 1972; Griffin 2008: 10).

Furthermore, though skeptics who lived during tieetof Grotius have argued that there is
no “law” of nature other than the imperative offgeeservation. Grotius said that such
skepticism ignores man’s “impelling desire for sigi and for orderly and peaceful society,
at that (Edmundson 2004: 17). And, justice is apression of a human nature that Grotius
believed to be sufficiently determinate to allownhio speak ofaws governing that nature.
Natural law, for Grotius, therefore is inextricallilyked with human nature, not super natural
power. He thought that an indubitable and immut&loisan nature: means our social nature
and rationality, provides the basis for natural .lafnd, from the basis of our natural
sociableness, Grotius suggests that, proofs ohdleral law are almost as self-evident as the
data we receive through the senses (Grotius 2008¢Hsr 2009: 75). Thus, according to him,
“the content of natural law can be determined ia tays. First it may be knowanpriori as a
dictate of right reason compatible with our ratiomad social natures. Second, we may come
to know it a posterioriwith a high degree of probability by identifying athall civilized
nations agree upon. The latter must be deemedvi® th@ same cause in all nations, that is,
nothing other than ‘Common Sense™ (ibid, 93). EenGrotius has classified the laws, upon
which our rights are sustained, into natural anidigoal. The first, natural law, is a dictate of
right reason determining what is consistent witmhuo nature as by necessity morally right,
and what is repugnant to it, morally wrong (ibid, 9 Nevertheless, he did not deny that there
is an author of nature God, who is also the authéwgically deducible natural laws or rights.
Rather, he has gone further step and argued tivet) gur nature- social, reasonablethe

law of nature would be binding irrespective ofatghor.
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Whereas, volitional laws may be divine or humar filnst refers to laws that God reveal to
human beings binding a particular group of peopl¢he entire humanely creature, and the
human volitional laws are contingently related ke tcircumstances to which they are a
response, and are either civil laws or the volaidaw of nations, which must themselves be
derived from, or at least not subvert the natual (ibid, 94). Accordingly, despite the slight

differences all the laws: natural law, civil lawdathe law of nations are whereby our rights
get sustained.

Grotius is different from other natural right thests: Aristotelian, Thomists and their ilk's in
that he has “acknowledged a subjective sense todheept of natural rights” (Boucher 2009:
98). Because, according to him, “in addition tonigeihat is just, a ‘right is a moral quality
annexed to the person, justly entitling him to pesssome particular privilege or to perform
some particular act’. So, his conception of righés$ reference to a person’- means it is “a
moral quality of a person, making it possible [tbat person] to have or to do something
lawfully” — that is, to have or do it justly (Gros; Edmundson 2004: 35). Here, he is
concerned with matters of respecting or exercisigigts like “abstaining from that which is
another’s, the restoration to another of anythihgi® which we may have. .the obligation

to fulfil promises, and the inflicting of penaltiepon men according to their deserts” (ibid,
35).

Grotius’ argument about deriving obligations fromanan reason and his claim that the
existence of law of nature is clear as a thingd@eéerceived provided that humans are social
and reasonable is questionable. Because, as Bopoimeed out “Grotius tried to demonstrate
the efficacy of natural law and natural rights l@asoning from indubitable data to logical
conclusions .... We have to distinguish, however, ifseie of how we come to know the
natural law, from our obligation to conform to Reason is the route to its discovery and

declaration, but often reason in itself cannot ter@dligation (Boucher 2009: 12).

1.3.2 Hobbes’ Descriptive Analysis of Natural Rigtg

As shown above the subjective natural right thaeag first initiated by Hugo Grotius. And
this same view was further developed by Hobbes lavake through different approaches.
Hobbes’s theory of right lies in his descriptiveabsis of human nature while Locke
emphaiszed on natural rights contented with theamaature of men in their natural
condition, that is what makes his theory presoreoti
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As | have tried to show above, Grotius has attethpteaffirm the existence of natural law
and rights without appealing to any supernaturakgyoby invoking the idea of human
sociabilty. Hobbes, however, rejectd this idea arglied that without a common power life
would not be livable and it is not our sociablengssunded in reason and nature that is firm
ground for our rights. Rather, for him the righteedhas are all dependent on the power he/she
got naturally to do whatever is needed for selfspreation. Thus, Hobbes' descriptive
analysis of natural rights and their bases canhbetly presented by using Gauthier’'s words
that, according to Hobbes,

| have the right to do whatever | conceive necesfar my own preservation — in
this sense, certainly, | have the natural rightit@. But no one therefore has the
duty to allow me to do whatever | consider necessarmy preservation. You,
having the right to do what you consider necesgaryour preservation, may
judge my demise advantageous, and so may with kiljlthe. You deprive me of
my life, and prevent my exercise of my right oliregtbut you do not violate my
right of nature (Gauthier 1969; Boucher 2009: 141).

This quotation from Gauthier briefly shows that@cting to Hobbes individuals have natural
rights to do whatever they want to do, for natuevegthem the power and they have to
exercise their right of nature. But this is possifdr members of a pre-political community.
Hobbes descriptively arrived at this conclusionnfrdiis description of human nature as
selfish and antagonistic. In the Leviathan he wtbg-

Nature has made men so equal in the faculties diy lmnd mind ..., from this

equality of ability arise equality of hope in thdtaaning of our ends. And

therefore if any two men desire the same thingchvimevertheless they cannot

both enjoy, they become enemies; and in the wathdw end...endeavor to

destroy or subdue one another (Hobbes, 1651: 76).
Thus, according to him, whatever the causes, “ih@nifest that during the time men live
without a common power to keep them all in awey thee in that condition which is called
war; and such a war as is of every man againsiyewuan” (ibid, 77). And all these is directly
related to what he call the right of nature, whigtithe liberty each man has to use his own
power as he will himself for the preservation of bivn nature; that is to say, of his own life;
and consequently, of doing anything which, in hisxgudgment and reason” (ibid, 79). And
in the same natural condition, in the state of r@tthere is a law of nature, which is “a
precept, or general rule, found out by reason, bickiva man is forbidden to do that which is
destructive of his life, or takes away the meangreterving the same, and to omit that by

which he thinks it may be best preserved” (ibid),. 80
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According to Hobbes, therefore, “right is permissivto do, or to forebear’, and therefore
subjective. Law, on the other hand, determines whatshould do or desist from” (ibid, 64).
This shows that for him law and rights are sepasai different and what he calls natural
rights couldn’t be derivatives of laws of naturepte Hobbes, “law and right differ as much
as obligation and liberty, which in one and the samatter are inconsistent” (ibid, 80). So,

how can law and rights go together in a politicahenunity?

As it is mentioned above, in the state of natuhe ‘tondition of man is a condition of war of
every one against every one, in which case everiggeverned by his own reason, and there
is nothing he can make use of that may not be ja tmeio him in preserving his life against
his enemies; it follows that, in such a conditimery man has a right to everything, even to
one another’s body” (ibid, 80). And, therefore ..erda can be no security to any man, how
strong or wise so ever he be, of living out theetwhich nature ordinarily allows men to live
(ibid.). That is why Hobbes suggested transfereoteights from one to another. The
principle of transference is drawn from the lawnature. There is a law of nature, according
to Hobbes, “a precept, or general rule of reasoat ¢very man ought to endeavor peace ...
and when he cannot obtain it, that he may seekuaedall helps and advantages of war”
(ibid.). From this fundamental law of nature, byigthmen are commanded to endeavor
peace, is derived this second law: that a man Bmgvi.. to lay down this right to all things;
and be contented with so much liberty against atiem as he would allow other men against
himself (ibid.). But if other men will not lay dowtheir right, as well as he, then there is no
reason for anyone to divest himself of his: forttivare to expose himself to prey, which no
man is bound to, rather than to dispose himsgietice (ibid.).

Moreover, he that renounces or passes away hisgigés not to any other man a right which
he had not before, because there is nothing tohwénery man had not right by nature, but
only stands out of his way that he may enjoy his @siginal right without hindrance from
him, not without hindrance from another (ibid, 8%{, a man transfers his right, or renounces
it, for some other good he hopes for thereby. Beeathe transference is a voluntary act: and
of the voluntary acts of every man, the objectoisie good to himself (ibid). There are some
rights which no man will give up, or can be undeost by any words to have abandoned or
transferred- including, giving away one’s life, ibgi wounded, chained or imprisoned,

because he cannot be understood to aim therelmy ajfoad to himself (ibid.).
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This being the case, the mutual transferring dfitsgs that which men call contract (ibid.).

However, though the signatories trusted each othercovenant is void and empty words
without a common power to perform it (ibid, 88). uB) since without the constraints

government imposes, life would be “solitary, pooasty, brutish, and short” in Hobbes'’s

estimation (Edmundson 2004: 89). In his view, aeselggn power is necessary in order to
avoid the dismal circumstances of a “state of nma¢ure” (ibid, 140), which is a condition of

war “of every man, against every man” (ibid, 88h, $nen are obliged to surrender their
rights, seeing the necessity of doing so to secheenselves; they create the state, “a
sovereign Leviathan,” an “Artificial Man” possesgijust those moral rights and powers that
have been transferred to it (Hobbes; Edmundson: 228}/ But, the reliance on the sovereign
for the sake of peaceful existence may result thauarianism.

In summary, in Hobbes we have natural rights, botenstrictly speaking they are not rights

at all because no one has any obligation to ackeaye or respect them. They are in fact
powers and capacities, or natural inclinations. Taet that we have certain powers or

liberties in nature is justification for their usko have a faculty and the right to use it are one
and the same thing. And, the notion of the traesfee of rights to a sovereign power and

living in accord with the directions set by the Latan and obeying him for the sake of peace
and security is simple authoritarian non-sense thaary of right (Boucher 2009: 143).

1.3.3Locke’s Prescribtive Theory of Natural Rights

Unlike Hobbes who has presented what he calls alatights in a very descriptive way, John
Locke has observed the prescriptive version ofrahtights within the state of nature. And, it
is his conception of natural right that is usua#liten more forcefully to underpin the natural
right tradition. The basic of his theory of righstthe idea that all human beings are naturally
equal. As to him, although people are obviouslfedént in dispositions and abilities, they are
“created equal” in the moral sense that they dreraatures of supreme deity who gave no one
natural sovereignty over anyone else. Locke wnotkis second treatise of government; that the
state of nature is a condition of natural libedyd this natural liberty of man, or freedom of
nature is, therefore, to be free from any supgyawer on earth, and not to be under the will
or legislative authority of man, but to have oriye taw of nature for his rule (Locke, 1669:
14). Thus, individuals are allowed to live in swckvay that the law of nature and their nature

commands. The state of nature is:
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A state also of equality, wherein all the power gmdsdiction is reciprocal, no

one having more than another; there being nothingremevident, than that
creatures of the same species and rank, promistydamn to all the same
advantages of nature (to share what is on earth)l the use of the same faculties
(reason and senses), should also be equal one anoagother without
subordination or subjection, unless the lord andsteaof them all should, by any
manifest declaration of his will, set one abovethrg and confer on him, by an
evident and clear appointment, an undoubted rightidminion and sovereignty
(Locke, 1690: sec 4).

The above quotation shows that, Locke’state of neats different from that of Hobbes.

Because, according to Locke, the state of natwelved much greater moral and social
complexity than Hobbes recognized. As shown abtiee, Hobbes, the inhabitants of the
state of nature had the right to do whatever tlelge¢d to be necessary for their individual
survival. But, Locke’s state of nature is differelttis a state of “reciprocal” liberty, “yet it is
not a state of license” (Edmundson 2004: 28). Heeexty with Hobbes that in a natural
condition each man has a natural right to self ggxegion, but this is not a right to harm
others in order to do so (except in self-defenserag a violent attacker). Moreover, each has
a natural right to private property which must bspected by others. Although God originally
gave the earth to humankind in common, the “lawature” permits each, without needing
another’s consent, to appropriate such lands, croggls, and game as he sees fit, by the
simple expedient of “mixing labor” with it. So lores one leaves “enough and as good” in
common for others to appropriate, and does nowahdat one has taken to spoil, one has a

natural right to such private property.

So, the difference between Hobbes and Locke is #fiar establishing the natural equality of
all humans, Locke goes on to say that there isralataw, dictated by reason, stating that
equal beings should not harm one another. Sincpl@@oe by nature equal and equal beings
should not harm one another, Locke asserted thateaple have a natural right not to be
harmed, or in other words a right to be safe itir tife, liberty, and property (Bedi 2009: 16).
Thus, unlike Hobbes’, Locke’s state of nature soaial and moral condition, what he calls
natural rights have moral and social content. He $laat, even though men in natural
condition are all equal and should follow the lafanature as a rule, there may be those who
transgress the law of nature, who do not makeaweof nature their rules, and try to exercise
power over others without their consent and harnkitbrothers, enslave and take what
belongs to others. In such cases, we will haveighe to execute the natural law and punish
those who transgress the law and deny others haighds. And, every man has a right to

punish the offender and be executioner of the lamature (Locke 1690: sect.8).
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Thus, each also has a natural right to compensdbiomjuries, and a “natural executive
right” to punish anyone who violates the “law otura”. But, how can one be a judge in his
own case, and punish the other, because. “selflVanake men partial to themselves and
their friends: and on the other side, that ill mafyassion and revenge will carry them too far
in punishing others; and hence nothing but confusiod disorder will follow” (Locke 1690;
sect 13). Thus, since the inconveniences of the sfanature, even though a social condition,
bring people into conflict and puts lives at rig8impson, 7) Locke argued for the need to
found a better society based on transference a¥ithdhls’ power and rights to a common
power that will be an impartial judge to the puldiclarge. Individuals have to give up their
natural executive right to the common power in al @r political society for their own

advantage or common good.

Therefore, liberty of man, in society, is to be endho other legislative power, but that
established, by consent, in the commonwealth; ndeuthe dominion of any will, or restraint
of any law, but what that legislative shall enac¢ording to the trust put in it (Locke, 1690:
16). We are each our own authorities and no ondhesight to exercise authority over us
without our own consent.... (Boucher 2009: 152)slthis precarious and dangerous state of
affairs that necessitates government. However, povent should be thought of as a contract
that individuals enter in to in order better toteai the rights that they have independently of
that contract (Simpson, 6). Establishing governsdmgst fulfills our duty to God of self-
preservation (ibid.). The purpose of governmentatke’s theory is the preservation of
property which includes the person. So, the adeéigiovernment does not change, alter, or
add to our rights. As individuals, we possess sigits in civil society as we did in the state
of nature (Bedi 2009: 16). Government’s role iptotect our natural rights. And, “Freedom
of men under government is to have a standingtaulaze by, common to every one of that
society, and made by the legislative power erertet] a liberty to follow my own will in all
things, where the rule prescribes not; and not éosbbject to the inconstant, uncertain,
unknown, arbitrary will of another man: as freedofmature is, to be under no other restraint
but the law of nature” (Locke 1690: 14). So, weldtn’t only violate law of nature, but if the
government fails to protect our natural rights aedy our freedom we deserve, it ceases to
have executive authority, and no longer has a ctaipolitical obligation. In Locke, then, the
theory of natural rights includes the right to sésigainst and over throw it (Boucher 2009:
151). He establishes the right to resist a ruleiredyp in terms of the language of rights and

natural rights, allowing the people as a body, awdn individuals, to exercise this right.
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Hence, only the law of nature stands as an eteateto all men,dgislatorsas well as others
(Boucher 2009: 152). And, in Locke’s view naturigihts are derivatives of the will of God
and the natural law (Simpson, 7).

Despite its merit for being prescriptive, Locketscaunt of natural right can be criticized in
two ways: one is that if the purpose of his projscto show that natural rights are existent
before the establishment of a government, anduitsgse is to make sure that those rights are
not violated; he has to show what form of governm&suitable. But, as Sonu Bedi, stated it
Locke “offers no “necessary connection” betweettsgand the question of “who governs”
us” (Bedi 2009: 16). Secondly, in Locke the righds government must protect are
conceptually specified prior to its creation. Lockaintained that “the law of nature stands as
an eternal rule to all men, legislators as welbbthers” (Locke 1690; Boucher 2009: 152). By
saying that Locke failed to permit the polity tovkaa substantive (though not complete) role
in defining the normative obligations of its menmdewithout which it can never be a
common power working for common good. Most impatitdecke’s theory of natural right is
guestionable in that, how, on the basis of his egigi theory of knowledge, it is possible to
know the will of God and the natural law that hdimes as the grounds to justify the claim

that individuals have natural rights? (Simpson, 7).

1.4 A Contractarian ‘Natural Right’ Conception of Rousseau

The idea that contract or agreement is the base foertain society to lead a good life
enjoying justice within which the rights of indiwidls or groups is protected goes back to the
time of Epicureans. “Justice, for Epicurus, hasristence in its own right—it is based on a
social contract, or, as he put it, ‘the agreementm harm or be harmed’ (Epicurus; Sharples
1996: 116). But this does not mean that what isgad what is not is simply a matter of what
agreements a particular society reaches. The agsif somegreement is a ‘natural’ part of
the development of human societies (Lucretius; I8brd996: 116). And a particular
agreement is only just if it benefits the membefstlee society who made it. If the
circumstances of a society change, an agreememivtsapreviously just can cease to be so,
even if it is still agreed upon (ibid.). But contts. can be broken; some individuals fail to
realize that it is in their best interest to abigethe agreement neither to do nor suffer harm; it
is at this point that legal sanctions become necgsand that political structures to enforce
them have value (Sharples 1996: 116-7).
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Though the same idea of contract or convention wasome extent, raised by Hobbes,
Puffendrof and Locke in their discussion about radtrights in a political community, it was

Rousseau who has fairly developed a fulflledgedrectarian conception of rights. But, his

conception of rights is different from the subjeetinatural rights of Locke and Hobbes. His
difference with these modern exponents of natugalts theory arose from the understanding
of the state of nature, the nature of men in themiveal or natural condition and about the
foundation of society. Thus, | prefer to consider teflection on these issues in comparison
with the thoughts of Hobbes, Locke and Pufendrdfpry he opposed in a certain way, so as

to show his slightly different alternative theoryright.

The major difference between Rousseau’s theorygbt and his predecessors is that for him
force or power can never be the foundation of rigtdther, it is the agreement of the two
principles of ‘a constant impulse to preserve oliesgl compassion for the suffering of other
members of the same species’, which are priordsa®, that all the precepts and prohibitions
of natural right appear to be derived (Rousseauklg¥@001: 54). As, | have mentioned it
above, this difference between Rousseau and thenexps of modern natural law theorists
about the origin of right is because of the diffex@ in their understanding of the natural
condition of man in a state of nature and how mame out of this condition and form
society. According to his predecessors, particuladcke and Hobbes, the state of nature is a
state of liberty and equality of individuals in whievery man serves his/her interest for self
preservation and peace through power or force. Anslthis power for self-preservation and
welfare that men have as a right by the virtueawf bf nature. They, mean the natural law
philosophers, have presented the natural conddfomen as moral or social condition in
which “men are fundamentally drawn together by eaaisposition whose fulfillment was

made possible by their faculty of reason” (WokI602: 54).

Rousseau, however, rejects the Lockean and Hobbdsiadation of society based on
natural law discoverable by reason, which is, fent unique attribute of humans making
them different from other animals in a natural ddod, because, as to him, in the state of
nature, or in their natural condition, humans auset jlike other animals, incapable of
reasoning. The state of nature is a condition imclvimdividuals acknowledge no duties or
other moral relations (Moore 1991: 74). They possaghts in the sense that Hobbes used the
term, that is, as capacities or powers, but thesg@ss no such developed faculty of reasoning
that Hobbes attributes to his natural men (Wok@¥12 177).
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Rather, the only natural virtue for Rousseau isgatmy or compassion. Rousseau maintained
that: ‘pity is what takes us without reflectionttee aid of those we see suffering. Pity is what,
in the state of nature, takes the place of lawsesjaand virtue, with the advantage that no
one is tempted to disobey its sweet voice’ (Rousskd87; Boucher 2009: 174). The
implication is that knowledge of a transcendentalural law is impossible in the state of
nature, because we do not have the facility toetpgnd it. It is the natural sentiments and not
reason that make us averse to certain kinds obradiBoucher 2009: 174). Hence, for
Rousseau, Natural law in the state of nature etedlto natural sentiments which make us

turn away from acts of cruelty.

Rousseau, however, did not deny that man in the sfanature has ‘an unlimited right to
everything that tempts him and that he can acqyReusseau 1987; Boucher 2009: 173).
But, this does not mean that there is a right tordetever one desire (ibid, 169). Rather, it is
a right to fulfill one’s interest arose from sative in conformity with his instincts of pity or
compassion to others. Thus, natural right is thityabf individuals to use their capacities in
conformity with their instincts of self-love andiyior compassion (ibid, 177). The only sense
in which he has a conception of natural rightsnisnaintaining a general right or perhaps
potential would be a better word; to self-realiaati And it is the rationalization of these

rights that will make them actual. And, this regsicivil society.

Though men are relatively equal in the state ofiratand each is innocent and good. There
were natural or physical inequalities, which argdmel our control. But these inequalities
should not be transformed in to moral or politicedqualities as done by Locke and Hobbes,
(Rousseau; Boucher 2009: 175) who gave legal rewognfor the existence of moral
inequalities. Furthermore, men are bad, selfisblenit, and aggressive and the like not in pre-
societal condition, but societal. So, men’s mohlaamcement only depends upon the actual
choices which individuals must have made in adgptireir various societal and political
institutions (Wokler 2001: 62). That is why Rousseanphasized on the need for the consent
of the individuals or particular wills to get rid the immorality and degradation. So as to
create a good society devoted for the common g@oblderwise corrupted society which is
cause for wars will be created (Boucher 2009: 17#)s, however, does not mean that
Rousseau denied that God is the source of allcgisior him, independently of conventions
that which conforms to order is good. The problsmve are unable to receive justice from

such an abstract source, it is therefore necedsanys to establish governments (Rousseau
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1987; Boucher 2009: 177). And, on entering civitisty, as to Rousseau, each is required to
give up the rights of nature, and the property daa$ acquired, and has it returned by the
community, or sovereign body, to each more equitabld legally protected. Each comes to
identify his or her personal interest with thattbé whole. There is certainly a significant
change brought about in the individual as a coresecgl Prior to constituting themselves into
a sovereign body in which the general will is thgression of the real will of the whole,
agreements may have been entered into and kepfoouturely self-interested motives
(Rousseau 1987; Boucher 2009: 179).

The general will was Rousseau’s term for the exercise of populaersognty, which he
employed for the first time in hiBiscourse on Political Economgnd defined it as the will
of the body politic as a whole, serving as the sewf its laws and its standard of justice
(Wokler 2001: 86). While, in th8ocial Contracthe ascribes it both to the public interest or
common good which the sovereign of every state bteghromote, and to the individual will
of each citizen to achieve that good, often cogttarthe same person’s particular interest as a
man or member of other associations within theesfiliid, 86). Thus it is this general will,
not force, which is the foundation of our rightsccardingly, while for Hobbes liberty is
exchanged for authority in men’s transfer of theatural rights to their ruler, for Rousseau,
provided that subjects rule themselves, libertw@ within the state rather than protected
against it (ibid, 79).

The difference between the subjective natural rigfi@orists and Rousseau, though both
invoke the idea of social contract, is remarkaldlee former argued for “natural liberty
limited only by force”, whereas Rousseau is argdorg“civil liberty limited by the general
will” (Rousseau 1987; Boucher 2009: 179). In otleords, “the purpose of Rousseau’s
argument was to show that men’s collective engagéenme self-rule could immeasurably
increase their freedom beyond that of the mere ipAlyindependence of savages in their
original state” (ibid.). And, what is right, as Rousseau, cannot spring from force, much as
he had claimed earlier that our physical differengeovide no warrant for our moral
inequalities. If force were to create right, thehatvis right would be as transient as every
change in the disposition of force, and disobedewould become legitimate as soon as
sufficient power was acquired (ibid, 74). But thatnot the case, for natural rights are

unchangeable.
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To summarize, Rousseau, in his contractual natught theory, like his predecessors

endorsed a naturalistic, or descriptive, conceptibnatural rights (Boucher 2009: 168). He

has employed the typical device of natural righeotists, that is, the idea of a social contract,
on the understanding that it is merely a converfietibn, and the purpose for which he uses
it is not to show how preexisting natural righte arotected by government, but how instead
inequalities that are a perversion of nature aresalidated in society by the more powerful

who formulate in their own interests the termshad tontract and force them upon everyone
else (Boucher 2009: 169). Thus, unlike Locke whs éstablished individual natural rights

from natural law, Rousseau declared that natuvalckenferred inalienable sovereignty on the
citizens of a state as a whole. And rights derivech natural law dwelt within the people as a

collectivity and could be identified by referencethe ‘general will' (Davidson 1993: 28).

1.5 Kantian Rationalistic-Moral Theory of Natural Right

Kant has developed a rationalistic account of @étghts on the basis of his moral theory.
He was against any attempt to lay down rights omigcal principles, for; he strongly
believed that, experience can’t teach what is ragid just in itself (Kant, 1891). In the first
part of his metaphysics of morals, Kant wrote tlaamerely empirical system that is void of
rational principles is, like the wooden head infiigle of Phedrus, fine enough in appearance,
but unfortunately it wants brain” (Kant 1887: 44)e maintained that if there be basis for
rights, as we maintained now, it must be foundetherprinciples of reason. So he developed
his ideas from a more general appreciation of treempirical natural law and natural rights
tradition (Davidson 1993: 28).

Like Grotius, Rousseau and some other natural lorists Kant did not conceive the

‘natural law’, assumed to be justification for ttlaim that we have ‘natural rights’, as mere
law of nature given by super natural being or ofbere external to human beings. Rather, he
has attempted to draw this law from introspectibthe very nature of human beings. And,

the human nature, according to him, could be erpthin two ways:

As phenomena (‘appearances to the senses, whatlhe@wm senses or others’)
and as noumena (as “things-in-themselves,” nor give@ us in any sense
experience, even to introspection). As phenomeeare determined to act as we
act, and have no more freedom than any other palysigiect. But as noumena,
we are not determined by physical law, but onlyshigh laws as we give to
ourselves (Edmundson 2004: 32).
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Taking the phenomenal aspect of human nature, &anted that, in this sphere there is no
“freedom to act in such a way that we will, ratloair rights and duties are fixed by physical
and psychological laws that pertain to us as creatdetermined by physical forces, appetites,
and sense perceptions” (ibid). But, these empirjgahciples and forces couldn't be

grounds/basis for rights, because experience dtibesms us about facts, about the way
things are. It teaches us contingent truths onlgntkl873; Timmerman 2007: 6). Right and
justice are not contingent truths. Hence, expedetannot teach what is right and just in
itself. So, Kant rejected the attempt to invesBgathat rights are and their ground

empirically, and was in favor of the formalisticpmpach.

Speaking from the formalistic approach, Kant hascdbed human nature, noumenaly, as
“things in-themselves”, as determined to freely, actexercise their will to act in accordance
with certain laws, for everything in nature obewstain laws. Thus, one: in so far as human
beings are part of the natural world, they workaiccordance with natural laws (Kant,
Timmerman 2007: 59). And nature makes it possibtehtiman beings to do that which they
ought to do. However, as to Kant, man is not jusitural but also a rational creature. So,
man does not do what he ought to merely on thengi®of his acknowledged obligation so to
act. And nature does not set moral ends and ratpmodence does not ground relations of
right (ibid, 393). Rather, nature gave us practiealon for a purpose; and that purpose is by
giving practical reason nature is intending us edgrm morally good actions (ibid, 22). So,
our freedom to act could not be fixed by naturalddhat are external to us, rather we should
look in to ourselves as we are and get some o#tves that determine our freedom, will to
choose and act on rational basis. And, as ratioeialgs humans possess a capacity to observe
objective principles: represent laws to themselwed then act accordingly. So, it is reason
that is a faculty of principles because both in pinactical and theoretical sphere drawing a
conclusion is the task of reason (Timmerman 20@j: Bhat is why Kant argued that the

conception of freedom is the conception of pursesagKant 1887: 28).

Accordingly, Kant contends that freedom is not kesgl, but our freedom is determined only
by certain self-given laws- laws as we give to eluss. This implies that, freedom is first
known only as a negative property in us, as carstitby the fact of not being necessitated to
act by sensible principles of determination (Kar@871: 36). Wrote Kant, freedom is
independence of the compulsory will of another; amdgo far as it can co-exist with the
freedom of all according to a universal law, ithe one sole original, inborn right (natural

right) belonging to every man in virtue of his humtg (ibid, 56).
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Kant, therefore, expresses the universal law @&doen (natural right) as, “thus: act externally
in such a manner that the free exercise of thymdly be able to co-exist with the freedom of
all others, according to a universal law” (Kant 1886). And, this law is obligatory and lies
in reason, which lays it down as a postulate wisatot capable of further proof. However, as
a rational being, man’s freedom, belonging to tleeldvof intelligence, cannot be defined by
reference merely to sensible appearances. For,ibfenphenomena cannot make a
supersensible object-such as free-will is-intdtligj nor can freedom ever be placed in the
mere fact that the rational subject can make acehoi conflict with his own lawgiving
reason, although experience may prove that it heppdéten enough, notwithstanding our
inability to conceive how it is possible (ibid.)oiFthis to be possible, Kant suggested that
reason itself must be practical — otherwise moraiithich presumes freedom, would be an
illusion. It is our knowledge of moral law thatfiact demonstrates that freedom for us is real.
In practical cases, therefore, freedom may be dstreted by certain practical principles
which, as laws, prove a causality of the pure neasdhe process of determining the activity
of the will that is independent of all empiricaldasensible conditions. And, thus, there is
established the fact of a pure will existing inassthe source of all moral conceptions and
laws (Kant, 28).

But what are these laws and how are they known?'&answer is that they are known not
by their content but by their form. The wills owawl is, therefore, the purely formal moral
law, and that the form of such laws is that al#egorical imperative“so act that the maxim

of your will can at the same time be a universal”ldEdmundson 2004: 32). This

representation of an objective principle with aiténwill is, therefore, a command and the
corresponding formula is its ‘imperative’. Hencke ffirst categorical imperative of Kant as
discussed above, which is a fundamental principlehis philosophy, is the principle of

universalizability.

Thus, right, according to Kant, “comprehends theolelof the conditions under which the
voluntary actions of any one person can be harnedniz reality with the voluntary actions of
every other person, according to a universal lafve#dom.” (Kant 1887: 45) The content of
rights is tied to that of our duties as directedty imperative. And the idea of right in its a
priori sense refers to how free we are to act. Andnans by nature have the right, natural
right, to freedom(independence of constraint by another’s choicaj, Bis idea of freedom,
Kant talking about, is not lawless. So, he saiérdéhhas to be a universal law of freedom

because our freedom will be realized insofar @suit coexist with the freedom of every other
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in accordance with a universal law’. And, this flem is ‘the only original right belonging to

every man by virtue of his humanity’ (Griffin 20080).

More fully, a ‘natural right’, Kant says, ‘is onesved froma priori principles for a civil
constitution’. Of the several natural rights Kargrides from the one innate right, he
mentions, among others, rights to procedural asttilutive justice, to retributive justice (a
right exercised on our behalf by the sovereign pypwe grant clemency (also the sovereign’s
exercise), to have one’s reputation defended agamjsst charges even after one’s death, to
marriage if one’s partner wishes to use one’s ‘akxttributes’, to help in dire need, etc.
(Kant 1887, Griffin 2007: 60-61 ). But, in Kant tieeare no only natural right that rests upon
pure rational principles priori; there are also positive or statutory righgt is what proceeds
from the will of a legislator (Kant 1887: 55). Thpiestion however is, as Hume, Burke,
Bentham and Hegel pointed out, are Kant's abstapdbri principles capable of generating
morally contented natural rights belonging to evergn by virtue of his humanity? This

guestion is addressed in the negative and broasityssed in the next chapter.
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Chapter Two
Arguments Against the Natural Right Theory

2.1 Major Critiques and other Alternative Theoriesof Right

The natural law and natural right tradition, extegdfrom the naturalistic and divinely
interpretation of law and right of Aristotle and éigas... to Kantian rationalistic moral
account of natural rights, is useful background tfee modern philosophical discourse on
human rights. However, this tradition is not frefecaticisms. Among the critics, for my
purpose, | will consider Hume, Bentham, Mill, BarkHegel, and some of thé1@ British
idealist political thinkers like Green, Bosanqueatdaothers. They all challenge the

metaphysical presuppositions in the argumentsasfsatal natural right theorists.

2.1.1 Empirical Positivism and the Principle of Utiity

The political and social thoughts of the enlightemin(ranging from 17— 19" C.), which has
began with the inspiration to solve the multi-facktpractical problems of humanity, had
presented reason as solution for the bettermehtiimfan life. Getting its inspiration from the
idea of early modern subjective natural rights trst® (Grotius, Hobbes, Locke...) that men
are capable of reasoning that grant them someemable rights for self-preservation and
makes them social and caring for the good of ofhibes enlightenment thinkers took this
rationalist stance concerning the question of sghhd morality. Kant, for instance, as
discussed in chapter one, has maintained thastyifleedom and all other human goods could
be achieved when we lead our lives in accordandk thie guiding principles of practical

reason- the a priori universal moral laws.

However, some other thinkers like Hume, Burke, Bant and others have severely criticized
and rejected the attempt to lay the foundationgigifits on mere abstract metaphysical
principles of reason or a priori divine principles a super natural being. In contrast they
suggested making empirical approach a philosoplattarnative to examine the problems
humanity faced with respect to characterizatiowbét are real and the good, regarding ways
of knowing, etc. Such philosophical thinking hadyi»e with David Hume, who is known for

his empirical critic of the natural law traditionEherefore, discussing Hume’s reasons for
rejecting abstract moral principles of Kant and tireological divine laws, with his “attempt

to place morality on a firm foundation of experierand observation” (Forbes 1975: Boucher
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2009: 169), in combination with the utilitarian eefion of an a priori source of rights and
their proposal to ground rights in the simple medsiac principles would be emphasized
here.

A. Humean Epistemological Criticism of Natural Rights
As introduced before, Hume is known for his empstigohilosophy that posits human
intuition and senses as necessity to know all kihthysteries of the universe. Based on his
empiricist epistemology Hume goes to the claim ttetugh the inquiry into the social
phenomena could be divided in to two: the categdriacts which could be proved to exist
empirically- this was the ‘is’ and there was thdegary of morality which could not be
proved to exist objectively and about which peopight have legitimate differences of
opinion- this was the ‘ought’ (Davidson 1993: 3Bjom the ‘is’, Hume contends; only the
basis of scientific enquiry could be formed. Thigplies that he was critical of the natural
right theorists, extending from the antiquity tee tBarly modern prescriptive natural rights
theorists; attempt to formulate the basis of righttssome metaphysical or moral principles
developed in the court of judgment in which reasotaken as the only point of reference. In
brief, “Hume’s "demolition" of the natural rightsatlitions was two-pronged: the raising of
the alleged "fact-value" dichotomy, thus debarring inference of value from fact, and his

view that reason is and can only be a slave tp#ssions” (Rothbard, 2007).

To elaborate, Hume’s epiestimological criticismtleé naturalistic and moral formulations of
rights is founded in his inspection of truths abmgrality. As discussed in the first chapter,
the natural right theoriests contend that therstgxincipal ground upon which the concepts
of morality and right rests i.e- rational and aopriprinciples (Fagan, 2005). And those
principles were formulated by them with the contamthat the facts about humans that they
have the desire to self preservation, they areabteiand the like, are “natural laws
constituting a rational system of laws, duties, angeratives which are commands of God”
(Forbes 1975; Boucher 2009: 169) upon which rigiese derived. However, the skeptic
Hume denied the existence of a priori sources ofatitp and rights and the possibility of
deriving normatively loaded principles from statertse of fact. Most important, the
prescriptive natural rights theorists have mairgdithat it was possible to derive statements
of value or normative principles governing humalatrens guiding what is whose rights and
duties from statements of fact describing whatnisyature or human nature (Hume 1992;
Boucher 2009: 169).
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Moreover, he has questioned “the efficacy of theteations of natural law and natural right
thinkers that there are immutable standards oft rgid wrong that impose obligations, and
maintain that morality, like truth, may be apprethes by reason” (Hume 1992; Boucher
2009: 170). As regards to this point, Hume hascatdd that epistemologically speaking
there are two kinds of perception: impressionsofgier perceptions like sensations and
sentiments) and ideas (which are fainter impressiogproduction of the stronger perceptions
in imagination and memory) (Hume 1992; Boucher 200DE0). He then contends that if
moral distinctions or perception of virtue and vi@@apaldi 1966: 127), as suggested by
natural law and natural rights thinkers, are olgj@ftreason; since understanding is achieved
by two different means: either by abstractly relgtideas, or by relating objects about which
experience provides information (Boucher 2009: 1'n@ral distinction will be relation of
ideas or inferring matters of fact (Capaldi 19687)L However, Hume said that reasoning
could never be the point of reference to make maistinctions in either of the realms and
that it could not be a motive to any action of wi#. Because, if reason is taken as a court of
judgment the moral distinction will be relationideas, in so far as when we judge some ones
action as vicious or virtuous, in any situationg tthole complicated object, of action and
situation, must form certain relations, wherein &ssence of vice or virtue consists (Capaldi
1966: 128). And, these relations are never speciie as to be intelligible or to exclude
absurd cases such as animals or inanimate objeals).(Hence, so long as the relation is

independent of human perception it is also appletibthe behavior of animals (ibid.).

Moreover, if moral distinctions are taken to be m#aough reasoning about relating objects
about which experience provide information and ldsthment of causes and effects- means
connection between matters of fact (Ayer 1992; Beu”009: 170) there must be an impulse
that make connections between objects. The roteadon is only detecting this connection.
And what is detected based on reason by infernioghfcertain causes to effects, or vice
versa- as acting in this way will result in so auqg is still subject to whether it is acceptable
to human inclination or not (Sabine 2007: 600). §htmorality does not consistn’ any
matter of fact which can be discovered by the understandingtinid 1992; Boucher 2009:
172). Rather it consists in a matter of fact thes in the subjective self rather than in the
object, and a matter of feeling rather than regBanicher 2009: 172).

Accordingly, as to Hume, “Moral beliefs do not eratnfrom a correct determination of a

rationally purposive will, or even gaining insighto the will of some divine being.
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Rather, moral beliefs are fundamentally expressiohdgndividuals’ partial preferences,

human inclinations, or propensity” (Fagan 2005)aflis why he maintained that the passions
can never be the slave of reason, but on the agntraason is the slave of the passions.
Hume’s passions, however, cannot in themselve®biary to reason. As he has pointed out
there are two kinds of passionate moral dutiesdhbat arise from natural instincts which act
on men independently of reason such as beneficeteraency, and moderation, and duties
required to sustain civil society such as whatdeniified as the three basic rules of justice:
the stability of possession, ... its transferencectwysent, and the performance of promises”
(Hume 1978; Aiken 1979: 70). Hume said that, imipressions and sentiments that give rise
to our concern for justice; if men were benevoligwtre would be no need for such rules to
arise. It is therefore not natural to the mindsman but is the product of convention and
artifice (Hume 1992; Boucher 2009: 172). JusticeHion is concern for private and public

interests that arises because of human selfisheneddimited generosity in conditions of

scarcity. It is not discovered by the exerciseigiitrreason and its principles are not ‘eternal,
immutable, and universally obligatory’ (ibid). Buhey are necessary for without these rules
of justice (security of property, its transferernmeagreement, and the keeping of promises)

human society as we know it would be impossiblenfidii992; Boucher 2009: 172).

What one can derive from his intuitionist conceptal human nature and morality is that, for
Hume, rights do make an appearance... basically esetbult of utilitarian appeals, where
institutions involving rights and duties have bedavised by us to allow us to ensure that
justice is done and property is transferred, bes¢hinstitutional or conventional rights can in
no way be construed to be natural rights that hawveon-institutional, nonconventional
grounding and setting (Frey 2006: 295-96). Thusjshproposing some form of empirical
positivism, without metaphysics or religion andhaitit ethics that claims validity beyond the
circumstances of society and the satisfaction ohdmu needs, as alternative grounding of
morality and rights (ibid, 605). And, in place ofdefeasible rights or natural justice and
liberty there remains utility, conceived in termther of self interest or social stability, and
issuing in certain conventional standards of cohdubich on the whole serve human
purposes. But, they are always contingent upon setate of the facts and upon the
formulation of workable rules to give scope to theglinations (Sabine 2007: 604). And it is
from this Humean empirical philosophy that classiegal positivism emerged. And all the
positivists Bentham, Mill, Austin, and Hart heldatlrights are only that would be determined

by appealing to legal rules.
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B. Utilitarianism and the Question of ‘Rights’
Getting its basis and inspiration from Hume’s crém of naturalistic and metaphysical
conceptions of morality and rights, Jeremy Benthaok the empirical positivist line and has
attempted to discern the grounds of morality agtrclaims through examination of what he
identified as the real human situation or empirreallity. He then labeled the natural law and
natural rights theoriests characterization of 8gld some metaphysical inalienable attributes
universalized as essential feautures of humanityl, Aejected the fundaments of natural law

and natural rights theories for being abstractraedningless.

Bentham, like Hume, contends that concepts likietragnd morality with their principal rules,
which are perceived to be indicators of the fuili@nt of the good in a society including the
members interest and social sustainability shbelfound in the empirical reality. He argued
that “natural rights theories entailed abstractiomscovered by introspection, and
universalized as essential features of humanityu@@er 2009: 219). Take Aquinas, Locke
or Kant, all of them argued that human kinds passesne divine rights or certain ways of
acting when relating to each other that are defibgda divine law of nature or God
discoverable by the exercise of reason. Benthameher, maintained that it is not possible to
talk of divine law giving rise to divine rights féine simple reason that such a law is perfectly
abstract, intangibe and can’'t be proved. It isydfuge, nothing less than useless (Waldron
1987; Boucher 2009: 220).

He has maintained that their claim for the goo@ sbciety in which the rights and wants of
its members get preserved require affirmation ef sbpposition all have inalienable natural
rights grounding themselves upon the divine lawnafure or God, is no more than like
wishing to have a loaf of bread in time of hundéowever, the mere claim that “reason exists
for wishing that there were such things as rightsyre. not rights; a reason for wishing that a
certain right were established, is not that righ&nt is not supply--hunger is not bread”
(Bentham 1795: 6). Therefore, according to himuratlaw and natural rights theoriests are
talking about non-existent things, he then decldnes ‘natural rightsis simple nonsense:

natural and imprescriptible rights, rhetorical nemse--nonsense upon stilts” (ibid, 6).

To elaborate, Bentham has rejected natural rightthe following basis: one, since natural
law is abstract and intangible to claim that theme such rights is like saying there is ‘a son

that never had a father’. So, they are “imaginagkits derived from imaginary laws, laws of
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nature, fancied and invented by poets, rhetoriciamsl dealers in moral and intellectual
poisons” (Weatherley 1999: 32). Second of all, theg threats to social sustainability and
solidarity for they were unduly preoccupied witle timterests and pursuits of the individual.
(ibid, 31). And, the concept- natural rights, bgeif is a potentially dangerous and
destabilising concept, especially in that it repield the legitimacy of any legal right which
violated the so-called law of nature and that idermined the authority of state law,
encouraged civil disobedience or even rebellioibid, 31). In general, as empirical
positivist, Bentham, has rejected the natural sgiheories as inadequte and scientifically

unverifiable conceptions and groundings of rights.

What is valuable to humanity in general and sogislistainable, according to Bentham, is to
be achieved by grounding morality and rights in eiog@l reality. Rights, for him, may be
correctly conceived and situated only through adersition of the real human kind condition.
And, he contends that, examination of what is gaingn actual case shows that “nature has
put mankind under the governance of two mastets, g@ad pleasure” (Bentham 1781: 14).
Every human kind has the desire for the happeninigeogood and avoidance of the evil. The
guestion, however, is what the criterion is fortidguishing that could be identified as the

good from that is not, or is otherwise.

As far as Bentham is concerned the parameter shmildetected in relation to how much
pleasure is gained and how much of pain is minithi2end, the measure of pleasure and pain
is “utility, which is property in any object, whdrg it tends to produce benefit, advantage,
pleasure, good, or happiness ... or to prevent thmodrang of mischief, pain, evil, or
unhappiness to the party whose interest is coresidaf that party be the community in
general, then the happiness of the communityp&icular individual, then the happiness of
that individual” (ibid, 15). Thus, “the initial padates, in Bentham’s theory of rights, are not
the possession of inalienable natural rights, betidentification of indubitable inclinations —
the propensity to pursue pleasure and avoid p&ehi{ham 1988: 3). Here, one may raise a
guestion about what should be chosen when therenfict of interest among individuals or

between individuals’ interest and their community.

In Bentham we will not find individuals running ftne pursuit of different kind of happiness
or pleasure and struggling for elimination of diffiet kinds of pain. There is an artificial
creature called community, which is composed ofvindals. And what is desirable in a

community is that preserve the sum interest of nemhbf so, the public good or the good of
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a community could be reduced to the experiencgdeaisure and pain of each individual, but
not in the sense of their selfish interest. Themf@nalogically speaking, in the case of
society, what should be counted in the measurewfesm action is the amount of pleasure or
happiness enjoyed by the members than it diministisatever is, therefore, right and
desirable in as much as it contributes greatesuatnaf pleasure, or happiness to the greatest
number. In other words what is right is simply wisahdvantageous to society. Moreover,

in proportion as it is right or proper, i.e. advageous to the society in question,
that this or that right--a right to this or that fett--should be established and
maintained, in that same proportion it is wrong ttiashould be abrogated: but

that as there is no right, which ought not to bantened so long as it is upon the
whole advantageous to the society that it shouldniaéntained, so there is no

right which, when the abolition of it is advantagsoto society, should not be
abolished (Bentham 1795: 7).

Hence, it is appropriate to abolish that whichasful or against the advantage of the society.
And to know and specifically describe what shoukl maintained or abolished for the
advantage of society, the time and circumstancest he@ given (ibid.). Therefore, as to
Bentham, there is “nothing imprescriptible- whewvattage ceases, right ceases also” (ibid).
The term, right, should not therefore, “be jumbieith an undistinguishable heap of others,
under any such vague general terms as propergrtyibsecurity, and the like (Edmundson
2006: 54). In the “Anarchical Fallacies”, where érxamine the French declaration on rights
of man, he wrote that “in proportion to the wantha&ppiness resulting from the want of
rights, a reason exists for wishing that there wereh things as rights” (Bentham 1795: 6).
By this he mean, as interpreted in Bedau, “if pergo lacks happiness because ‘A’ lacks a
right, ‘R’, to do ‘X', and then the lack of ‘R’ gas ‘A’ good reason for wanting enactment of
a law establishing ‘R’ (Bedau 2000: 270). If ittlee lack of a certain right causing lack of
happiness, and that pursuit of maximum amount ppimess or pleasure is what we all are
naturally interested in, then it follows that tlaek of happiness provides a reason for wanting
the right in question (ibid.). However, isn’t Beath's claim that there is a natural desire for
happiness, equivalent to saying that there is aralatight for the pursuit of happiness?

According to Bentham, in talking about pursuit afppiness what we should note is that as a
right it ought not to be perceived as natural topbesued by the stronger as he wishes by
detriment of the less powerful. This is not a rjghtits appropriate sense. Because the way
the pursuit of happiness conducted is what is foreddal in a theory of ‘rights’, in which the

advantage of a society is taken as principal milddtermining the right to be established or

abolished. And, the way it is conducted would dmyjudged by referring to the “positive law
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enacted, decreed, and enforced by legitimate gowemh of the society or state in question”
(ibid.). It is based on this law that anyone’s tgybould be conferred. Thus, according to him,
an individual has a certain right in society tofpen an action in his strive for pursuit of his
happiness only if the codes of conduct or law gfduciety allow him to do so. Since such a
law is absent without government, “there are nohsiiings as . . . rights anterior to the
establishment of government—no such things as alaturghts opposed to, in
contradistinction to, legal. . .” (Bentham; Bedd0@: 270). And, those legal rights and duties
of an individual are determined by laws that das§athe utilitarian criterion, means by the
lawmaker’s judgment as to whether it is more oslagdvantageous to society as a whole
(Bedau 2000: 272).

The direct or act utilitarian conception and justfion of rights and law of Bentham, that is
characterized for being calculationist and the gnegice it gave for the majority, was further
developed by indirect or rule utilitarians inclugiiill and Austin with some modifications
and qualifications made by them. What is differentMill is that he does not deny the
existence of moral rights. In Mill, in the firstgde there is the right to liberty including liberty
of consciousness, liberty of tastes and pursuitd,the freedom to unite for any purpose not
involving harm to others, that lies in the prineigf utility. As to him the individuals rights of
liberity are things that are not concerns of othéwshis/her own case individuals have the
right to choose what he/she make sense out itfigt.independence, to be master of ones own
destiny that is an absolute right (Mill 1859; Edrdsan 2006: 68). And, this right is
“consistent with — is even derivable from — thenpiple of utility, “the ultimate appeal on all
ethical questions” (Mill 1859; Edmundson 2006: 6Bgcause, the absolute rights of the
individual to liberty also ought to be defended thge society. And the reason for this is
nothing, but utility. Mill, like Bentham, has thdéoee maintained that “when we call anything
a person's right, we mean that he has a valid a&society to protect him in the possession
of it, either by the force of law, or by that ofuedtion and opinion” (Mill 1869; Campbell,
2001).

Generally, working with Humean spirit, the utili@am legal positivists- Bentham, Mill, Austin
and others have rejected any attempt to discernaatncllate an idea of law, morality or
rights transcending the empirical realities ofsérg legal systems. And they contend that
“the source of rights is found only in the enactiseaf a system of law with sanctions
attached to it” (Shestack, 2010).
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The natural rights idea was also criticized by EdchiBurke. Like Bentham and other
positivists, Burke has dismissed the idea of natughts as meaningless abstractions. His
‘evolutionary and conservative’ conception of riglaind law could be seen with his critique
of the enlightenment project, particularly in theamfidence in “the ability of right reason ‘to
discern the rights of nature’ and discover the tpuaciples upon which to base our laws,
rights and institutions” (Boucher 2009: 184). Butkes mainly criticized the naturalists and
rationalists formulations of rights for overlookirag the historicalness of human existence.
And, for him, any attempt to formulate the baseslasis and rights without regard for
historical precedent is mere metaphysical abstacttuch a formulation of rights as being
derived from a priori universal principles of Gawture or right reason may appear to be true
and abstractly perfect. However, in actual casenaa could presume to ‘direct his affairs by
abstractions and universals’ (Burke 1907; Boucl®92 184). Therefore, they (natural rights)
are incomprehensible and pretend rights. Becabaé 4 not how we have been leading our
life. According to him, therefore, “the rights ofam are not to be found in a pre-societal state
of nature, or the abstract speculations of metapiays, but ‘in a sort ofiddle,incapable of
definition but not impossible to be discerned’ it951: 445). The implication is that
principles and rules which guide conduct are immane the historical process itself, in
which our individual and national characters aremied (Boucher 2009: 185). In every
established civil society there are conventiongcaithg the rights and duties of the members,
which have been transferred through generatiorts slight revisions. This is because, first: it
is a fact that “human beings are interdependertimihe context of specific societies.... And
the social relationships into which they enter hawplicated in them certain degrees of
responsibility for one’s conduct. So, the convemsicand constraints which modify our
behavior arise out of our social relations” (Bouck@09: 185). Secondly, it is “thetuations

in which men relatively stand produce the rules gndciples of that responsibility, and
afford directions to prudence in exacting it' (Bark907; Boucher 2009: 185). Thus, for him
a member of such a society- ‘civil social man’ dmsl right is the product of his/their own
making in history and of circumstance (ibid). Burkeen, argues that “it's impossible to talk
about the rights of man, but the rights of Englislmror German or Ethiopiarwho enjoy
them as an inheritance from their forefathers tactvithey are entitled ‘without any reference
whatever to any other more general or prior righiBurke 1907; Boucher 2009: 185).
Burke’s emphasis on history in his analysis of tsggind law is used in Hegel’s philosophy of

right as discussed below.
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2.1.2 Hegel on Natural Law and NaturaRights

Hegel has attempted to formulate a new understgrafithe idea of right and its logical basis
through a thorough analysis and examination ohtitaral law and natural right theorizing by
dividing in to two: empirical or naturalistic, arfidrmal or universalistic method of enquiry
(Boucher, 2009: 24). These two approaches are suzedan Hegel as follows: “natural law
has been treated scientifically by two inauthentiays- empirically and formally. The
principle of the first consists of relation and moises of empirical intution with the universal,
while the latter is absolute opposition and absolubhiversality (concept)” (Dickey, and
Nisbet 1991: 106). In other words, Hegel has presktrand analyzed the natural right
traditions by classifying as abstract idealist @pton and justification of right and the
empirical naturalistic conception and groundingight. Proponents of the first approach like
Kant, Cicero and Aquinas have laid the foundatiérright on mere formal/abstract/ideal
principles- of the categorical imperative and thiing law of God respectivelly. The later
could be representeded by Hobbes, Locke, and Graingl others who have appealed for
empirical conditonalities like the selfish or sdi® and rational nature of humankind for
grounding rights. Moreover, the two approaches adobé seen as extreme positions
simplifying the conceptual and justificatory quess of rights into mere transcendental
idealism and empiricism. However, according to Hdgaeth approaches in themselve are
deficient and could not give us the full picturetioé nature of righs and their justifiability. So,
Hegel has attempted to show the deficiencies ofwleextremes and provide an alternative

through historicist synthesization of the two.

The formal universalistic approach is exemplifiedHegel more specifically by Kant, who
derives rights from abstract moral principles. As thave seen in the first chapter Kant's
doctrine of rights laid its foundation in his moralterion of universalizability, and it did not
purport to derive from experience, but instead isgabitself on it (Norman 1976; Boucher
2009: 225). Such thinking, according to Hegel, degate morality into empty formalism and
into a preaching of duty for duty's sake; when rityrand whatever kind of duties or rights
can only be defined in the context of an ethicahswnity. So, only by making the transition
from what Hegel calls "morality” to the "ethicaldi do human beings know what their duties
or rights are (Mertens 1995: 666-667). Therefdne,droblem with Kant is that, as discussed
in Hegel, he adheres to this "moral point of viewithout making the transition to the

conception of the "ethical life."
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Hegel, however, is not denying the universalizapihf rational activity. He is rejecting that
which has become formal, abstract, and hypothetiBaktause, according to Hegel, the
criterion of universality can only ensure the cetemcy of actions, not their morality. And
morality is not the result of conscientious reflestby an autonomous human being, but of
the political, social and cultural development witsuch a community (ibid, 670-671). Thus,
Hegel was for genuine universality, which must beialized and manifested in the laws and
customs of the state. And it is, therefore, inadéguo put forward as a moral criterion the
principles of universalizability and non-contradbct (hon-contradiction in itself is, for Hegel,
a formal principle that annihilates itself from tbgisting condition), because they are merely
formal criteria with no content. For instance, iéwdopt the universal maxim that we must
help the poor, eventually there would be no poat e maxim would be cancelled. If in
order to fulfill our duty of helping the poor we @at measures to ensure that poverty persist
we in fact prevent the duty being discharged (H4§&15: 80). The point that Hegel wants to
make is, therefore, for the formal principles todmmtented contradiction has to contradict
something, and it is that something (i.e. the ‘wisgtwhich has to be presupposed (Boucher
2009: 225). Formalism, for Hegel, has to be an adean empiricism (ibid, 225).

As regards to the empirical way of treating ‘natlaav’, Hegel points out that, “empiricism
contains within itself the crucial principle of &@om; ‘namely, that what ought to count in
our human knowing, we ought to sk ourselvesand to knowourselvesas presentin it”
(Hegel 1994&; Boucher 2009: 225). That means, for Hegel, idgntyf the fundamental
principles of freeedom requires examination of wisatnot what ought to be (Hegel 1975;
Boucher 2009: 225). This, however, does not meanthie fundamental principles should be
reduced to mere empirical or intutive conditionsngdiricism, particularly as employed in
Hobbes and Locke, is criticized in Hegel as defitior at least it is an attempt to elevate
aspects of experience and intution to the statdsrafamental principles to explain or justify
an existing condition (Smith 1989: 17). AccordilmgHegel, Hobbes and Locke are confused
in their very approach to the rights issue. Becaaseshown above though as empiricists their
epistemological assumptions commit them to sayingt tthey only know what is in
experience, they also seem to believe that immedigperience is not sufficient, for it gave
us only what is contingent. So, they propose tcel'@avay"” the layers of society, ... leaving
aside everything contingent until, finally, one asnby analysis to the abstraction called
natural man. (Hinchman 1984: 16) In this regardgelexgrees with them that experience is

not sufficient and therefore we should leave asithat is contingent. However, he has a
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problem with the claim that the true nature of stimmg so supremely complex, ramified and
highly developed as society should be sought irh salgstract and simple categories as
"natural man" or "matter in motion." This is meegluction of what is developed and complex

to its simple elements for mere purpose of cogniibid, 17).

In sum, Hegel's problem with these two methodsholiiry about the nature and justification
of natural law and rights, in brief, is that botletimods “lack a criterion for distinguishing the
accidental from the necessary features of existefR@ucher 2009: 224). He characterizes
proponents of both empirical and formal approachssderiving their conceptions and
justifications of right from accidental featureshofman existence. And the major problems in
their attempt are: one; they are proposing an ‘attich conception of the self as denuded of
all cultural traits and characteristics. All Natuméghts theorists from Hobbes to Kant
typically claim to discover the most universal feats of human beings by means of a kind of
thought experiment, hypothetically stripping or lpgg away everything we have acquired
through the influence of custom, history, and tiadiin order to discover the pre-political
state of nature and the natural man lurking beltindnd this makes their theories of right
static, lacking any sense of the dynamics of humsiory and the developmental character of
the moral personality. The self as Hegel understainid not something "given" once and for
all but is a being in the making, that is, a creatwith a history (Smith 1989: 3-4). So,
without consideration of this feature of human &qse (history) the theorizing about their

rights or duties would be narrow and inadequate.

Hegel's Alternative

To fill this gap, in his philosophy of right, Hegaloposed to make rights claims part of a long
and arduous historical process leading men gradball inexorably toward an awareness of
their own freedom (Smith 1989: 4). So, accordindnitm, actual freedom is not natural but
artificial: a human creation, a hard won achieveimemreated out of natural materials through
the development of abstract right, morality andcethlife (Schroeder 2004: 37). And, since
what he calls freedom is a substantiated will &f person, the progress from formal right to
ethical life is representation of the developmentnf an abstract, incomplete, and
undeveloped will of the subject to that of a cotereomplete, and developed will (Dyde
1894: 656). To use his own words, according to Hétee basis of right is, in general, mind,;

its precise place and point of origin is the wilthe will is free, so that freedom is both the

substance of right and its goal, while the systémght is the realm of freedom made actual,
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the world of mind broght forth out of itself like second nature” (Hegel 1967: 20). This
guotation clearly shows us his conception of riditat, according to him, it originated from
the will, which is free. The will is both universailll of human kind to get what is in nature as
desired, and particular will of what is in natubeit choosen by the conscince. The unity of
these abstract components of the will resultechénabsolute, which is the realization of the
desirable conceived in thought in the external dofherefore, for him, real right is the
subjective freedom of the individual in the ethitfd or order that is also part and constituent
of the universal laws of the state. In brief, amtitmed above, Hegel has presented right as
actual freedom of a subject created out of natoraterials through the development of
abstract right (founded in indeterminate universifl), morality of the determined will of the
ego, and then to the ethical life or order- reaioaly through the unification of both the

particular and universal.

To elaborate, in Hegel, first there is undevelopsaitl or a mere will that a person has and
enable him to do whatever he wishes. And it is wilkto be free and do what is desired from
nature that grounds abstract rights. In the redirmbstract right, there is only the universal
will of the people to freedom. The will that is inediate and its actions are influenced by
nothing but a simple rule of reciprocity (Hegel Z9&nackstedt 1994: 3). So, in this sphere,
one is free to do whatever he/she wishes provithed the same right of others is not
compromised. But, this is an incomplete formulatdrireedom, according to Hegel. Because
acting in accordance with abstract right may protewe from external compulsion, in this
sense the person is free. Hegel's exposition dfadisrights is, therefore, where he made his
criticisms of previous formulations of rights, spgeally that of natural rights theories for
being narrow and inadequate. As shown above suchufations of rights based in mere
conception of the person as it is in its naturaioal condition and holding arbitrary free will
and a right to do whatever they wish is erroneauasi much as it does not deal with man but
mere abstraction from man. The higher stage ofopéasod, according to Hegel, is not its
natural condition, rather the story of the develeptmof human consciousness, which is,
according to Hegel, the struggle of man to free dailinfrom and overcome his natural
limitations. “Hence the personality of the will stis in opposition to nature as subjective. . . .
Personality is that which acts to overcome thistatron and to give itself reality” (Schroeder
2004: 37). And, willing should not be an arbitrastivity but already implies some minimal

notion of a meaningful way of life within which Wwilg and choosing can take place (Stillman
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1974:1087). This is what Hegel lables as moralitywhich there is a moralization of the

individuals will.

In morality, the will becomes embodied, not in exte objects like it is in abstract rights, but
in itself (ibid, 3). So, as indicated above, thénpof departure for morality is a will which is
moved by conscious self-reflection (Hegel 1967; ¢sdedt 1994: 3). And the passage from
formal right to morality, therefore, involves thecomplete differentiation and concretization
of the abstract subject. At this stage, the pestands before the world and becomes aware of
her or his freedom and, gradually, the bare unalgysof legal personality and formal right
develop into individual subjectivity. The personancealizes that not only she is free to act on
the world through her rights but that freedom is é&sence. The recognition emerges when,
in relating to herself as the bearer of universdilie rights, she discovers an inner space of
freedom and moral responsibility (Douzinas 2002)38ccordingly, the individual becomes
primarily interested in setting up “oughts” for raeif and others, without dependence on
external circumstances. And this is experience aif-determination considered to be an
aspect of freedom (Kainz 1974: 25).

However, since willing is never an isolated acyibut always takes place within the context
of a plurality of wills. It is the irreducible plality of the human condition that makes willing
a transaction between subjects, between an "I"aahde" ...” (Hegel 1966, 227). Morality
fosters only an incomplete kind of freedom. Becaukeugh there is self-awareness, it is
incapable of bonding society together and allowtnig fulfill universal ends (Hegel 1967,
Knackstedt 1994: 3). Self-righteous morality pr@sdo basis for an enduring social bond, it
lacks universality and objectivity. Hegel, thentraduces his notion of ethical life as the
unification of the abstract good of objective vathd moral will. The ethical order, according
to him, is characterized by the realization andi@ctation of freedom. The objective freedom
and subjective freedom of undetermined universél anid determined particular will were
constituents of this real freedom originated frdra absolute will, which is the unity of both
wills. The subject of rights is, then, the "ratibmall”, which Hegel characterizes as "self-
determining universality” (Hegel 1972; Smith 1989: And the objectivity of the ethical
order is an expression of the individual’'s own sghyity. That means, that the individual
and universal interests present in the communityerges such that their content is identical
(Smith 1989: 4).

44



In the ethical order, therefore, freedom is neitlv@mediated impulsiveness nor negation, but
action according to consciously accepted univamsains and laws i.e. the ethical substance
of the state. Hence, there is no longer any distindetween right and duty. In an ethical
order, a man has rights in so far as he has datidsiuties in so far as he has rights. Ethical
life integrates the universal and the particulagkes freedom concrete, unites subject and
object, is and ought, content and form (Douzina®22@82-383). It is the unity of the
particular and universal will that is presented Higgel as the condition in which freedom
comes into its supreme right. And the real rightwihich freedom is both its content and

purpose, is grounded in the principles of ethicahmunity.

Hegel’s formulation of right, however, is questibean that from the very beginning it bases
itself on the supposition ‘there is real will thatfree’. This begs the question how is that the
will is free? And others criticized him for beinghacatee of state or societal dictatorship,
assuming the impossibility of constructing ethoshef state other than its laws. Leaving those
criticisms aside, the British Hegelians or idealigicluding Green, Ritche and Bosanquet
develop “a theory of rights that bridges the gapveen traditional conceptions of natural

rights and modern conceptions of human rights” @@ 2009: 286). And this turn is

discussed after carefull consideration and examonabf some counter arguments against

legal positivists and utilitarians complete rejentbdf natural rights.

2.2. Anti-Utilitarianism and Positivism and Reformulation of Natural Rights

The positivists and utilitarians, being the majotiques of natural law and natural right

theories, have completely dimissed the attempt daceive the concept of right and

justification of right claims on the basis of assdtaws governing the whole natural order or
humanely creatures like the divine laws of God atronal moral laws. They have judged
those theories as meaningless metaphysical specdatnd abstractions, and argued for
making human made laws or legal rules the onlyidaipon which right claims could be

justified. As to them the concept right may onlyk@aense in relation to the legal rules found
in the legal system under which certain communi&d tbeen governing itself. Others,

however, characterize their judgement of natural &nd rights as unfair, and criticize the
positivist alternative account of rights conceiasdgrounded in the community’s law.

Most of the critics against utilitarianism and Iegasitivism centered in their conception of
the law. And, the question is what is at stake lasgsical utilitarian or modern legal
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positivism? First, what should be noted here i$ tlediending classical natural law or natural
right theories is not my intention. But to showttltae newly developed idea of ‘human
rights’ has got its substantive elements and foath from the powerfull spirit and
insightfull ideas of the natural law and naturghti thinkers of different times. Getting back
to the question, | shall use some historical anlogical facts that can show how scholars
start to question the differnt positivistic stanckesthis case, the total dismissal and rejection
of natural right from the philosophical discourémat law and rights could be seen in relation
to the development of positivist natural scienddg two events as a matter of fact happened
almost at the same interval of time, in betweelyegightenth and ninetineth centuries. And,
we have the Baconian inductive method with its {past legacies being the tool for the
scientific progressit's these fact that caused the cultivation of sadmel of inclination
towards Baconian approach in different scholardingavith social and other problems of
humanity. Some social and political philosophergarticular, have reduced the fundamental
guestion that- from what kind of intrinsically ofpitory laws is rights and duties get
determined?- as simple puzzle to be solved by applegal rules. Finally, discrediting the

natural right arguments advanced by philosophedsffefrent times.

However, as Husserl became aware of the very refagatie crisis of European sciences-
being void of reason and stable ground/foundatéord the serious difficulties, different in
kind, that humanity faced during the world wars atiter problems people lost their trust in
the positive sciences and the same happened tovpolsiw theory. That is how and why
thinkers were obliged to ressurect the discredie@ of natural right in a slightly different
manner. So, despite the decline of natural law raatdral rights, after World War Il natural

rights triumphed and re-emerged as human rights.

Furthermore, the positivists overlooked the facbwbhow and why the natural law and
natural right theories came in to existenit&s not the Utilitarians or legal positivists like
Bentham, Austin, Hart or others, who had initiatlee idea that the betterment of human life
requires legal rules. This goes back to the timéhefestablishement of Greek city states in
which the people at large, particullarly the elitescame aware of the need for customary and
other laws to govern and settle not only theirnmaé affairs including matters arising in their
relations at individual and community level, busalexternal- like when they go in to war
with their neighbours. The unfair and partial natwf the laws, the case of Socrates as

discussed in Plato’s Crito, for instance, with thellenges emanating from the erroneous
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application of the laws are reasons from whichitiea about the need for ‘a supreme law’
prohibiting any action, like killing, done againgthat is priorly given. In other words,
thinkers maintaining that betterment of human coowlifirst require ‘preservation of what is
human and the human conditon’ renounce the unjumt made laws of their time as
contradictory and unacceptable prefering ‘the lafvtloe creator or nature’ providing
rationally detectable principles. For this reasba philosophers “search for a philosophy
underpinning law is not surprising” (Honroe 2008).7As Honroe pointed out following the
intellectuals’ dissatisfaction “with the view thathatever is traditional or customary in a
society is automatically right, they were lookinghoth politics and religion for something

more universal, rational, and philosophical” (ibid.

The other counter argument against positivism céora Sergio Cotta, who has explicitly
stated that positivism denied the long histotyhef theories and practice of law. To put it in
his words, Writes Cotta:

from a historical point of view there are enouglogis that the natural law idea
was born in times when the traditional customs ards of one culture (that is,
the existing positive law), being confronted byeotbultural and legal systems,
ceased to be perceived as the only existing orilplestaw. At this point, the
notion of natural law was developed as the Oughktesy (be it legal or ethical it
makes here little difference) having the functidrdimecting and modifying the
factual reality of local legal systems (Cotta 198287).

Thus, the positivists’ characterzation of natuek land natural right as metaphysical and
meaningless expressions is founded in misundersigiaf the ontological and historical
nature and status of human kind with its ways oedfions of leading better life. The thing
that they labled as practically unenforceable aswlass metaphysical abstraction, the natural
law, is not actually as such. Regarding this p8ietgio Cotta again said that,

for centuries a law called natural? that is to sagither statutory, nor merely
customary, nor of national character? has beendme extent followed by men
and enforced by courts beyond the boundaries ofikike, and is still applied by

the ecclesiastical courts of the Catholic ChurchdAhis is a clear proof that it

was not considered a pure abstraction or simplycaght-statement of moral
nature. To limit therefore the concept of law taitige law would mean to deny it
to something that has been considered law notiortlye world of theory but also

in the world of practice (ibid, 270-71).

And natural law is best understood in relation teatvpositivists themselves call ‘positive
law’ as the what ought to be... of the what is (appgrestablished, factually performed,

etc.). (ibid, 268) This is because the ‘what is’itsglf, and the positive conception of right as
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derivations from legal rules is void of normativi#nd such grounding of rights on what is
very far from the principles and societal valuestating what is normal to follow would

never be complete.

Dworkin has also criticized legal positivism in lggktly different manner. He has done his
critique of clasical and modern legal positivism digclosing their misconception of ‘the
law’. As he stated it in his bootgking rights seriouslypositivists have maintained that-

the law of a community is "a set of special rulesed...for the purpose of

determining which behavior will be punished or amat by the public power.

These special rules can be identified and distisiged by specific criteria, by

tests having to do not with their content but witkir pedigree . . . These tests of

pedigree can be used to distinguish valid lega¢surom spurious legal rules and

also from other sorts of social rules (as morales)l If a certain case is not

clearly covered by such a rule, it must be decidgdome official, like a judge,

exercising his discretion (Dworkin 1978: 17).
However, Dworkin has rejected the tenets of pasitiv(that there is a ‘specific criteria’ for
determining what should be in the law of speci&suand that what is rightfully ones right
and obligation is determined by the judge on th&ishaf the special rules of law; if the rule
does not cover the matter in question, it will be judges discretion to make decission) as
fallacious conception of law and rights. Accordioghim, in the first place, “law consists not
merely of rules...but includes what he calls non-stendards. He said when a court has to
decide a hard case it will draw on these (moradaditical) standards — principles and policies
— in order to reach a decision” (Raymond 2006: #8hther words the task of identifying the
existence and content of law is inherently contrena, and that judges must therefore engage
in moral and political reasoning when deciding heades at law (Spaak 2003: 477). And the
claim that there is a distingushing criterion, likehn Austin’s claim the command of the
sovereign is the sole criterion, or Hart’s rulere€ognition distinguishing legal rules from
others, does not exist (Dworkin 1978: 18). Becaimskard cases we can’'t detect what is right
and obligatory simply by applying rules. Rules agplicable in an all-or-nothing fashion’;
it's principles and policies, which have ‘the dinsen of weight or importance’. Principles
provide reason for deciding the case in a partionksy, but it is not conclusive reason: it will
have to be weighed against other principles instfgtem (Raymond 2006: 46). So, deciding
what the law is depends inescapably on moral-palitonsiderations” (ibid: 43). There is not
only what the positivists call distinguishing criten separating legal rules from other ways of
permission and prohibition, but also such a thiathled ‘The ultimate positive law’. For the

legal rule is inseparable from other social andahdirections. With no consideration of such
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directions “the positivists ‘law’ lacks obligatofyrdicial norms/rules per se (intrinsically).
There is a need for an enforcer/political authorifye juridical nature of positive law is
derived from some thing external to it” (Cotta 19837). The lawgiver's authority establishes
the binding character of the norms only in a prgsiive way...since the ruling ability may
fade and disappear and the citizens' trust varasithority therefore can offer only a
presumption of the binding nature of norms. Onlghé normative propositions look coherent
and functional with respect to their end will suahpresumption hold. Otherwise the
presumption will fail and the norms, being basedly ampon their sanction, will soon be

perceived as imposed rather than obligatory (iBi,).

Dworkin’s attack on legal positivism is cruciallginded on his concern that the law ought to
‘take rights seriously’. He argued that speakirmnfrthe positivist perspective, since one’s
‘legal obligation’ is “that falls under a valid labrule that requires him/her to do or to forbear
from doing something” (Dworkin 1978: 17) and his/kegal right is that is implied in “others
actual or hypothetical legal obligations to achot to act in certain ways touching him” (ibid,
17). Then, in the absence of valid legal rule themo legal obligation, and the decision made
by the judge through exercising his discretion doabt enforce legal right. (Ibid) So,
“‘individual rights are seriously compromised if, Hart claims, the result of a hard case
depends on the judge’s personal opinion, intuitrthe exercise of his strong discretion. My
rights may then simply be subordinated to the @dtsr of the community” (Raymond 2006:
44). However, the law should be intrinsically olbligry and enforce rights. As to Dworkin,
law conceived as legal rules distinguished fromeotocial rules lacks such a force. Only
including principles and moral and political reasgnmake a law all inclusive. While there
are policies indicating the community goals andphblicly good, principles describe rights.
So, according to Dworkin rights are trumps. Theweha ‘threshold weight' against
community goals. They should not be squashed byngpeting community goal (ibid, 46).
Rights trump other considerations such as commuveffare. Accordingly, he contends that
my rights should be recognized part of the law(ibid, 44). Moreover, without such moral
contents and principles the rules of law could oy be accepted, but also justified. And,
there would not be reasonably acceptable rightsdanigs, which grounded in such rules
alien to mores that are essential aspects of hulf@anThis and other fundaments of
Dworkin’s theory of right were important elementsnooral constructivists’ characterization

of human rights.
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The aforementioned points manifest that, the mdstianegal positivism and economic
utilitarianism of Bentham recognizable for its admition in the formulation of modern
jurisprudence could be questioned and criticizednasmplete analysis of the phenomena-
law, right and duty. And, these and some otheromsmdead thinkers to further inquiry.
Among those some, including Hegelian and constractheoriests of right, have become
aware of the incompleteness of previous formulatiohlegal theory, started to question and
attempt to reformulate it. It's those attempts tlead to the revival of the old fashioned idea
of natural right in a slightly different manner lmgman rights. This turn from the traditional
discourse on natural rights to the newly emerged iof human right, therfore, could be seen
through carefull examination of modern moral anditigal philosophers’ response to the
traditional naturalism/foundationalism and posg&m. Those thinkers don’t completely
dismiss foundationalism and positivism. Some copigrary moral philosophers, working
with the naturalistic spirit, discredit legal paggm and have tried to reformulate rights of
human kind as grounded in universally applicableohlie moral principles. While others
reject moral foundationalism emphasizing on hismocial conditions in their justification
of rights.
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Chapter Three

The Modern Human Rights Discourse

3.1 The Turn from ‘Natural’ Rights to ‘Human’ Right s

The counter arguments against mere positivistiocqae of natural law and natural rights as
discussed above shows the normativity of law updichkv rights of people were justified
facilitated the chance to re-formulate natural tsghMost important, despite the decline of
natural law and natural rights that have failedearrttie pressure of utilitarianism of Bentham
and ‘conservative historicism’ and relativism of rBe, after World War Il natural rights
triumphed and re-emerged as human rights. Thisaislgnbecause humanity has lost it’s trust
in positivism. The newly developed idea of humaghtj though different from what is
defined as natural right by classical, medieval eady modern time scholars, both could be
seen as part of the same historical process bylmthie one develops into the other (Boucher
2009: 245). In talking about this historical pracesd re-formulation of the philosophically
discredited idea of natural right, the re-emergewiceatural rights was first observed in the
British idealists (like Green, Bosanquet and Rijchenouncement of the natural rights as
basic or fundamental to society without which sbkifa would be intolerable or impossible
(ibid, 226). The idea of those thinkers being tlendhmark for the turn from the old-
fashioned idea of ‘natural’ right to the newly egiag concept of ‘human’ right, | would like

to show how their idealist social philosophy cdmiited in this important historical process.

The British idealists, unlike the positivists (Bleain) and conservative historicists (Burke),
don’t completely reject the idea of natural rightikke Hegel they were critical of traditional
conceptions of natural rights, but neverthelessuedgthat there were some rights so
fundamental to particular societies that they fiomed as, or may just as well be called,
natural rights (Boucher 2009: 218). They mainlyecggd natural rights in the traditional
understanding of the term associated with a statatoire- as justifiable by higher essence of
a person independently of society and its normg, By all maintained that “in so far as
there are fundamental rights necessary for the dffea community and which could be
justified as contributing to the common good, tremuld legitimately be termed ‘natural
rights’ providing they were not attributed to anstbct individual independent of
communities” (ibid, 227). And this idealist positids precisely presented in Green as:

‘without society, no persons’ (Green 1899; BoucP@09: 227). The same position was held
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by others like Ritchie, who argues, that “persdgpal a conception meaningless apart from
society” (ibid.) and Bosanquet, who was “intendedbe an extended critique of social
atomism and an affirmation of the view that selitization was only possible within society”

(Boucher 2009: 227). Bosanquet further argued ‘tingt common or moral self has greater

reality than the so-called individual” (ibid.).

As to the British Hegelians, therefore, people haatiral rights in so far as they are members
of the ethical community. Green, in particular, dafined these rights as “those powers of an
individual that are recognized by others as beicessary for the attainment or achievement
of a good in which they all share” (Boucher 200272 So, “possession of such powers, or
capabilities, guaranteed by society, and those dbeiety exercises over the individual, are
justifiable only on the grounds that they are aessary prerequisite to fulfilling ‘man’s
vocation as a moral being” (Green 1917; Boucher92®27). This being the case, the
foundation of rights...is not that they are natufalt that the individual has a capacity to
conceive of a good that is common, the same forséliinor herself, as for others, and of
being moved to act by that conception. This saam normative conception of rights of the
idealists’ entails correlative obligations. In thigirmulation the British Hegelians emphasized
on the historical dimension in the emergence otl&imental rights, but continue to employ a
strong foundationalism in embedding the rights koaception of universal reason, and self-
realization (ibid, 243). Hence, modern moral pholaisers like Griffin and Gewirth took the
idealists line of strong foundationalism, while sowther legal and political theorists have
retained the conventionalism, or communitarianisometimes called constitutive theory, and
jettisoned the metaphysics. “The Idealists, théand in an intermediary position between
natural rights and the modern human rights cultare have contributed significantly to
modern ideas on the moral community and how commeptof human rights have to be

conceived in terms different from the natural rggtvadition” (ibid, 246).

Before | proceed to my discussion of the modern dmghts discourse, some of the
assumptions that the British Idealists share whth modern constitutive theorists of human
rights in particular, and that make them quite edéht from the traditional natural rights
theorists are: - “first there is a widespread ag#ion that the rights we have, moral or legal,
depend upon a moral community, and that we do m@et hthem independently of that
community” (ibid, 286). This shows the replacemefitwhat is natural, in nature or Devine

and ultimate, posited by traditional theorists vitik modern idea of what is humanely and in
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human nature. So, the humanization of rights nhreih by classical, medieval and early-
modern philosophers was observed in the works ifsBridealists. The British idealists and
modern constitutive human right theorists therefdr@ve followed an approach that
humanizes the whole process in the formulatiorheftight’ concept and its contents. This is
also found in the moral absolutists. “Second, iwidely believed that the rights we have,
moral or legal, are constitutive of the self. Weynteave them independently of political
society or governments, but we do not have thenepaddently of society” (ibid.). By
invoking the Hegelian critique of atomism, they danade ‘the social man’ an emphasis in
their discussion of rights; discrediting the ole&éadof man as individual being. Then, they
have attempted to show how the ‘natural’ elementigiits is determined from the pre-
requisites of human society which are said to li®mmally ascertainable. From which the
claim that “we are what we are because of the sightl duties our communities extend to us,
whether that community is a global society, or aerlocalized polity” (ibid), is fundamental
one. The fact that their characterization of righassbased in interrogation of human nature
marked the turn from natural rights to human rights

3.2 The Modern Human Right Theories

Discussion of the modern theories of human righddeasily be understand in relation to the
two different conceptions of right of the anciemis.we have seen in the first two parts of this
paper there are the naturalistic objective conogpdif right as universal and inalienable, and
the historicist subjective conception of right adtwral and contexual. The influence of the
the two, natural right tradition and the critiqu@gs observed in the foundationalistic and

constructive theories of human rights, respectyelf the modern time.

Most important, contemporary notions of human sgttaw very deeply from the secular
natural rights tradition. Among which the idea tiag have these rights simply by existing
and they can’t be taken away from us manifests ttiey are direct descendants of natural
rights. The only difference is that human rights @iewed by most as arising essentially from
being the nature of humankind itself, not whatiteenal- nature or other force (Heard, 1997).
However, what is called human nature is understifidrently by different theoriests. And,

this difference leads to the emergence of diffefentlationalistic theories of human rights.
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However, some others have stood in opposition édalindationalistic views. They strongly

disagree with the foundationalists conception ofmban right as grounded in absolute
principles based in the assumption that individaads rational. They have used Burke’s and
Bentham’s criticism of the natural right traditi@amd the contractarian view of Rousseau’s
image of civil society so as to show the defectshef moral and rational foundationalistic

theories of human right (ibid.). According to thémman rights are constructions good for a
communnity of the globe or particular polity.

3.2.1 Foundationalist Theories of Human Rights

The development of the foundationalistic theorieEBwoman rights is related to “the aftermath
of World War Il that brought about a revival of netl rights theory. Certainly, this was due
in part to the revulsion against Nazism and thedrsrthat could emanate from a positivist
system in which the individual counted for nothingwas not surprising that a renewed
search for immutable principles to protect humarggainst such brutality emerged”
(Shestack 1998: 215). Leaving aside the metapHyagsaimptions of the traditional natural
right theoriests and “the early expounders of tight® of Man most of the modern human
right theorists adopt what may be called a quaifratural law approach in that they try to
identify the values that have an eternal and usaleaspect (ibid.). And the common theme
emerging from a huge family of theories is thatiaimum absolute or core postulate of any
just and universal system of rights must includeeagecognition of the value of individual
freedom or autonomy (Shestack 1998: 215). Theybeanewed as saying that if one adopts
certain human rights as norms (e.g., freedom afight equality), one can produce (ibid.,
216) a certain kind of society; and if one findattkind of society desirable, one should adopt
the norms and call them absolute principles (ib&l7). So, they have argued for some
normative absolute principles that are groundsiieat they identify as fundamental rights of

human kind.

Some of these people have attempted the projefdrmoulation of human rights as norms
based on introspection of the rational nature & tluman being. Among them: “Allan
Gewirth develops a theory of rights based on whgttauman agent must will and combines
this with the concept of consistency (Gewirth 19@BConnell 2005: 487). And, James
Griffin has proposed “two grounds for human righpgrsonhood and practicalities. The

existence conditions for a human right would, tHe:nthese. One establishes the existence of

54



such a right by showing, first, that it protects essential feature of human standing and,
second, that its determinate content results flwersorts of practical considerations” (Griffin
2008: 44).

A. Allan Gewirth: ‘Human agency’ and the ‘PGC’
The attempt to formulate some absolute principdelset ground for human rights, in so far as
humanity should be protected from brutal activitiée what happened in the World Wars
and done by the Nazi’'s, is an approach followedA\bbgn Gewirth. In his different articles
Gewirth has argued that human rights are drawrsserece from human kind’s moral nature
(Heard, 1997). By doing so he has made human rigbtsbject of moral philosophy. And, as
to him, it's agency or action, which is the comnsubject of morality and practice (ibid).
Thus, the justification of human rights, as to hifgrounded in what he presents as the
distinguishing characteristic of human beings galherthe capacity for rationally purposive
agency” (Fagan, 2003).
Gewirth-

states that the recognition of the validity of hunmaghts is a logical corollary of

recognizing oneself as a rationally purposive agente the possession of rights

are the necessary means for rationally purposiviioac That is why he grounds

his argument in the claim that all human actionragionally purposive. Every

human action is done for some reason, irrespeaifwehether it be a good or a

bad reason (ibid).
He then asks, what is required to be a rationaligppsive agent in the first place? Here
comes his first thesis that “every agent logicailyst claim or accept that he has rights to
freedom and well-being because they are the nagessaditions of his action and successful
action in general” (Gewirth 1985: 742). So, accogdio him, freedom and well-being are the
two necessary conditions for rationally purposiwtica. Freedom and well-being are the
necessary means to acting in a rationally purpofsbkion. They are essential prerequisites
for being human, where to be human is to possessapacity for rationally purposive action.
As essential prerequisites, each individual istketito have access to them” (Fagan, 2003).
To use his own words, Gewirth has proved his fhssis, by saying that

since freedom and well-being are the necessary ittond of action and
successful action in general, no agent can act dbieve any of his purposes
without having these conditions. Hence, every admast to accept (1) "I must
have freedom and well-being." This 'must' is p@dtprescriptive in that it
signifies the agent's advocacy of his having wieahé&eds in order to act. Now by
virtue of accepting (1), he also has to accept"(2)ave rights to freedom and
well-being."” For if he denies (2), then, becauséhefcorrelativity of claim-rights
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and strict 'oughts’, he also has to deny (3) "Ahey persons ought at least to

refrain from removing or interfering with my freedoand well-being.” By

denying (3), he has to accept (4) "Other personyg (ha., It is permissible that

other persons) remove or interfere with my freedamd well-being.” And by

accepting (4), he has to accept (5) "I may not,(ileis permissible that | not)

have freedom and well being.” But (5) contradid¥ Since every agent must

accept (1), he must reject (5). And since (5) Wdldrom the denial of (2), every

agent must reject that denial, so that he must @tc(® "I have rights to freedom

and well-being." | call them generic rights, becaukey are rights to the generic

features of action and successful action in gendralis the argument for the first

main thesis has established that every agent, am @aself-contradiction, must

hold or accept that he has rights to freedom ant-baing (Gewirth 1985: 744).
The above long quotation has shown that Gewirthégomthesis is formulated “on the point
that if any agent denies that he has these rigies, he is in the position of holding that he
need not have what, as an agent, he has to hdichéhemust have” (ibid). Therfore, “each
individual cannot simply will their own enjoyment these prerequisites, freedom and well-
being, for rational agency without due concerndtirers” (Fagan, 2003). One’s “claim to the
the basic means for rationally purposive actiobbased upon an appeal to a general, rather
than, specific attribute of all relevant agentsahnot logically will my own claims to basic
human rights without simultaneously accepting theaé claims of all rationally purposive
agents to the same basic attributes” (ibid). Téwsl us to his second thesis that “each agent
logically must admit that all other agents havegame rights he claims for himself, so that in
this way the existence of universal and equal mughats, and hence of human rights, must be
accepted within the whole context of action or pca¢ (Gewirth, 1985: 743). As he himself
stated it, “the upshot of this latter argumenthattthe existence of human rights logically
must be granted by every agent, and with it the P&@ciple of Generic Consistency” (ibid,
744). Gewirth has formulated what he call the ‘Bipite of Generic Consistency’ (PGC), he
writes, “from these two theses, there follows arsapme moral principle that every agent
logically must accept. | call it the Principle ofeferic Consistency (PGC), and its main
precept, addressed to every actual or prospecgeatais: Act in accord with the generic
rights of your recipients as well as of yourselbid.).

The generic rights are rights to have one's behasi@racterized by the generic
features of action and successful action in gendraédom (consisting in control
of one's behavior by one's unforced choice whileirfgaknowledge of relevant
circumstances) and well-being (consisting in havithg general abilities and
conditions needed for achieving one's purposegjoriing to the PGC, then, it is
incumbent on every actual or prospective agent t- awith favorable

consideration for the freedom and well-being ofeotlpersons as well as of
himself or herself; and such action is a mattertloé rights of the persons
concerned. My general line of argument has undertaio prove that any agent
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who rejects the PGC contradicts himself, so thathis way the PGC, as the

supreme principle of morality, is given the ratibpastification... (Gewirth 1988:

245) of generic rights.
These generic rights are also human rights, simegydhuman being is an actual, prospective,
or potential agent (Gewirth 1982; Freeman 1994: B@yordingly, “it can be seen why he
hold that the concept of human rights is centrammral philosophy.” According to him,
“human rights are personally oriented, normativedgessary moral requirements, in at least
two senses of 'requirement’: they are justified ales for or claims to certain kinds of
guaranteed conduct on the part of other persowmssthair objects, what they are rights to, are
the necessary conditions of action and successtidrain general as having to be equally
possessed by every actual or prospective agentl, (1d3). Supposing that Gewirth succeds
in establishing a conclusion that there are gerfamiman rights to freedom and well-being,
specific rights could be derived from them. “Foample, from the generic right to freedom
we can derive freedom of religion or assembly. Aman the generic right to well-being we
can derive the right to education. Gewirth belietret he can derive as moral rights most of
the rights in UDHR, including economic and socights” (Gewirth 1983; Nickel, and Reidy,
15). He has also maintained that human right magMeeridden only by another human right
when the object of the later is more necessary tharobject of the former. However, says
Gewirth, “a right is absolute when it cannot beroidelen in any circumstances, so that it can
never be justifiably infringed and it must be fléfd without any exceptions” (Gewirth 1981.:
2). As paraphrased in Fagan, according to Gewittiere exists an absolute right to life
possessed separately and equally by all of usolela@ming, Gewirth echoes Dworkin’s
concept of rights as trumps, but ultimately goeshier than Dworkin is prepared to do by
arguing that the right to life is absolute and a#npriherefore, be overridden under any

circumstances” (Fagan, 2003).

Some of the critics, however, said that Gewirtldsecfor necessary universal human right is
weakened by the possibility of trade-offs betwemedom and wellbeing, none of which is
necessary (Freeman 1994: 511). Therefore, they teg@eted his thesis that “human beings
are purposive agents and as such they requireast lainimal levels of physical and
psychological well-being and freedom as descripéaehropological axiom and a stipulated
interpretation of what it means to be human” (Fraem994: 513). Most important, as Ari

Kohn has identified, one major problem in Gewirtthiisory

57



is that an agent can quite clearly sidestep ratidnaonsistency by believing that
his victim is somehow less of an agent...than harisdif. The agent, here, might
recognize that his victim is a PPA, but other fastfbeing an infidel, a queer, a
woman, or an untouchable) have far greater resoraamed preclude her having
the same rights as the agent. He might also re@eghis victim as a potential
PPA, but not one in the fullest sense of that terrmne who has actually achieved
that status; as Gewirth himself notes, ‘there aegmrees of approach to being
prospective purposive agents’ (Kohn 2007: 56-57).

The other problem is that as pointed out by Rdiityis overly academic and insufficiently
pragmatic” (Kohn 2007: 56). Because Gewirth’s #édh steps might be logically compelling
to those in a philosophy department, but not te¢hoho are actually making these decisions
on inclusion and exclusion” (ibid.). As indicated Rorty this is not simply “because they are
insufficiently rational....Rather, It's because tHeae in a world in which it would be just too
risky ... to let one’s sense of moral community sinebeyond one’s family, clan, or tribe”
(ibid.).

B. James Giriffin: ‘Personhood’ and ‘Practicalities’

The other recent thinker who has proposed a moraidationalistic conception of human
rights is James Griffin. In his book, On Human Rgine has clearly indicated his proposal to
“see human rights as protections of our normatyenay” (Griffin 2008: 4). He has briefly
explained his proposal as “the best substantivewattc of human rights” (ibid) on the basis of
the tradition that disclose the unique nature ahamn kind.In this tradition “Human life is,
viewed asdifferent from the life of other animals. We humleings have a conception of
ourselves and of our past and future. We refledtassess. We form pictures of what a good
life would be... and try to realize these pictur€his is what we mean by a distinctively
humanexistence—distinctive so far as we know” (Gnffia08: 32). This being the case,
Griffin argues for the possibility to “value oursis as human beings especially highly, often
more highly than even our happiness. This statagre® on our being agents- deliberating,
assessing, choosing, and acting to make what wassaegood life for ourselves” (ibid, 32).
Human rights, for him, are therefore protectiontluit status, that is they can be seen as
protections of our agency — what one might call personhood (Griffin 2008; Liao 2010:
15).
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Nevertheless, by this Griffin is not for Gerivationof human rights from normative agency;
it is aproposalbased on a hunch that this way of remedying theterchinateness of the term
will best suit its role in ethics” (Griffin 2008:)4He said that, his project is different from
those who have attempted to using the same tradiieving human beings as normative
agents to ground human rights. For example, he, $aélvirth too makes human agency
central to his project (ibid, 4). As | have triedshow above, in Gewirth’s project we will see
two step procedure: “his first step is to derivghts from agency in the prudential case: every
agent, even the purely self-interested, must acoeppain of contradiction, that ‘I have rights
to the proximate necessary conditions of my acti@bid.). Then, “from the prudential case
to the universal: the agent must accept, becausizedbgical principle of universalizability,
and again on pain of contradiction, that ‘all otlagyents equally have these rights’, thus
establishing them as human rights” (ibid.). Griffoompletely rejects Gewirth’s logical
Principle of Generic Necessity. He argues, “I claimlogical necessity for my proposal that

we see human rights as protections of normativa@gdibid, 34.) .

Griffin’s notion of personhood, as understood bytBeis an interpretation of the idea of
human dignity” (Beitz 2009: 60), identified, in @m, as normative agency. This could lead
us to his claim that-

One can break down the notion of personhood inarelr components by
breaking down the notion of agency. To be an agernhe fullest sense of which
we are capable, one must (first) choose one’s oath through life—that is, not
be dominated or controlled by someone or sometkiag (call it ‘autonomy’).
And (second) one’s choice must be real; one must haleast a certain minimum
education and information. And having chosen, oostrthen be able to act; that
is, one must have at least the minimum provisionesburces and capabilities
that it takes (call all of this ‘minimum provisign/And none of this is any good if
someone then blocks one; so (third) others must adg forcibly stop one from
pursuing what one sees as a worthwhile life (chik t'liberty’). Because we
attach such high value to our individual personhoeee see its domain of
exercise as privileged and protected” (Griffin 20@3). So, for him human rights
are primarily grounded in personhood. Out of thdio of personhood we can
generate most of the conventional list of humahtsdibid, 34).

However, Griffin said that personhood couldn’t be bnly ground needed for human rights
(ibid, 37). Because, he said, “grounding humantsigh personhood imposes an obvious
constraint on their content: they are rights notattything that promotes humagood or

flourishing but merely to what is needed for humstatus They are protections of that
somewhat austere state, a characteristically hdifeamot of a good or happy or perfected or
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flourishing human life” (ibid, 34). In brief, “it daves many human rights still too
indeterminate.” (ibid, 37) For example,

personhood tells us that each of us has a righsetrurity of person. But that just

raises the question that | asked earlier about ppgised right to determine what

happens in and to our bodies.... Does my righetusty of person not protect me

against, say, the health authority that wants oheng kidneys? After all, the few

weeks that it would take me to recover from a kydmdraction would not prevent

me from living a recognizably human life either.dMhis the line to be drawn?

What is clear is that, on its own, the personhoodstderation is often not up to

fixing anything approaching a determinate enougle lior practice (ibid.).
So, Griffin suggested that“substantive accountsiclvigrounds human rights...directly in a
central range of substantive values, the valuepep$onhood, can go further” (ibid, 34).
Because, “human rights are supposed to have arckima of social existence. A human right
is “an effective, socially manageable, claim oneotii’ We need some way of determining
when it is reasonable to protect the values ofspehood” by conferring on individuals the
power to make such a claim and what form the claimuld take” (Beitz 2009: 61). To
resolve these questions Griffin turns to a secoatkgory of considerations he calls
“practicalities.” And, argued that, “for that | sgst to introduce features of human nature
and of the nature of human societies as a secanuhdr Those features are ‘practicalities’, as
| am using the term (Griffin 2008: 38). And thesatures are “universal” facts, “not tied to
particular times and places” (ibid, 39). Practived, therefore, refer to general facts, neither
historically nor geographically relative about tteman condition nor human societies. And
their role as a second justificatory foundation fiaman rights is to make possible, without
appealing to positive acts of legislation or adpadion, to move from the good of normative

agency to a more fine grained specification of hamghts” (Nickel, and Reidy, 16).

Finally, Griffin concludes that there are ‘only two grounds for human rights: personhood
and practicalities. The existence conditions fonueman right would, then, be these. One
establishes the existence of such a right by shpwirst, that it protects an essential feature
of human standing and, second, that its determic@itent results from the sorts of practical
considerations... (ibid, 44). Nevertheless, Griffitheory of human rights based in his moral
idea of ‘personhood’ and universal ‘practicalitiesbuld also be questioned from the

perspective of moral relativism and historicism.
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3.2.2 Neo-Hegelian and Communitarian Constructivisnderstanding of Human Rights

Like the moral and logical foundationalist theaigif human right, constructive theorists
including the neo-Hegelians’ and modern variants@hmunitarians’ have attempted to get
firm ground for human rights. Both have rejected traturalistic thesis and tried to erect
rights on examination of what is human and in humature. The constructivists, however,
do not agree with the foundationalists atomistinaggption of human nature and their claim
“for eternal foundations as the basis of humantsigiBoucher 2009: 288). According to

them this approach overlooked at “the contingericlguman condition,” (ibid, 271) and the

fact that the self or human nature, as Collingwaaderstands Hegel, “is in constant flux, a
process of creating itself and its world” (Collingad 1923; Boucher 2009: 271). On this
basis they have rejected the atomistic conceptioigbts favoring their social conception of

human nature from which they draw alternative usi@deding of human rights. Most

important, they use Benthamite and Burkean idéaafial practice and beliefs”, Rousseau’s
conception of civil society, with Hegelian dialeti understanding of history and human
nature in their attempt to show the justifiabildfythe human right idea. And, as Ken Booth is
paraphrased in Boucher, they all are for the ided twe should have human rights not
because we are human, but to make us human” (Bo26h8: 288).

Thus, philosophers (such as Michael Walzer, Chargor, Jeremy Waldron, Rex Martin,
Richard Rorty, John Rawls, and Jack Donnelly) awotitipal theorists (including R. J.
Vincent, Mervyn Frost, Janna Thompson, Alexanderniite Emanuel Adler, Stephen
Krasner, and others) (ibid, 287) have rejected &inggestion that human rights are possessed
by humans by the mere fact of being human, orttiet in any way predate political society
because they have some Divine or natural origibid(i287). In other words, they have
denied “foundational arguments of human rights tase an omnipotent creator, or on a
universal human nature...preferring the practical prayjmatic idea of consensus or moral
constructivism” (Boucher 2009: 287). Most importéimey are indebted to Charles Taylor’s
idea that those foundationalist liberals overemishas the value of freedom of choice and
other kinds of the individuals “neglecting the sbatonditions of freedom” (Taylor 1985;
Kymlicka2004: 226).
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Though they all share the view that human righés“goods “constituted or ‘constructed’ by
and through interaction with one another, some gthér and argue for internalization of
human rights “as norms and act in accordance \Wwgmtbecause they understand them to be
correct or appropriate” (Totaro 2008: 728). Thusme of the various conventionalist or
constructivists including those who are indebteth® Hegelian tradition and communitarian
are discussed below. Most of the communitarians'‘@ecerned with the questions of self-
knowledge and understanding of others through héstitly sensitive perspectives. They are
not disinterested historical undertakings, but h#we explicit purpose of facilitating the
expansion of the moral community in order to becanmge and more inclusive of those we
regard as other” (Boucher 2009: 298).

Jeremy Waldron, for example, has attempted tofyuktiman rights as grounding in moral
norms shared by different society with differenstbry and culture. He has stated that the
“increasing skepticism about objective values andcples in moral philosophy has not
terminated moral argument or justification. Monaffication may no longer be characterized
by the search for ultimate truths irresistible atianal beings, but it is concerned to determine
the shared foundations, sympathies, and considaestihat underpin claims about taking
rights seriously” (Waldron 1987; Boucher 2009: 294)aldron, therefore, has changed the
object of moral philosophy from “the search formbte truths irresistible to rational beings”
to determining the shared foundations indicating mlecessity for “taking rights seriously”
(ibid.). He agrees with the foundationalists ireojng ‘natural law’, but intends to preserve
positive law as grounds for justifying universalniman rights. However, he wants to go
beyond other positivists holding “the command aawcsons theory of law” (ibid.). Because,
such conception of law overlooked the fact thaw‘lmay also contain customs and practices
that grow out of and constitute the social orded arhich express our mutual sense that
relations with each other are constrained by nommsst of which may be unenforceable”
(Waldron 2006; Boucher 2009: 294). As a Constrecpwsitivist Waldron argued that “the
mundane growth of repeated contact between hunmahdifferent human groups can lay the
foundation for the emergence of cosmopolitan norimsa way that does not necessarily
presuppose a formal juridical apparatus” (ibid, 29sd those norms could be ground for

justifying universal human rights.
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Michael Walzer and Charles Taylor also “acknowledige possibility and desirability of
reaching a consensus on universal principles wdtilthe same time maintaining that they
necessarily emanate from and rest upon differetitires and traditions” (Boucher 2009:
295). Walzer on his part argues the establishmiestich universal principle is possible in so
far as we can project “a thin universalism from thiek morality of a community” (Beitz
2009: 75). What he calls thick morality refers soset of standards to which all societies can
be held—negative injunctions, most likely, rulesiagt murder, deceit, torture, oppression,
and tyranny” (ibid.). For him these types of mdsakmbedded in different societies and
social practices, what he calls maximal moralitggedes universal minimal morality, which
is in fact abstracted from the former (Walzer 1993). As to him “the thin universalism is
the result of an historical process which has gikiea to a moral minimum...that settled
norms” (Boucher 2009: 295). Thus, he has suggdbktddhere is a minimal code of universal
morality constituting cross-cultural requirementgustice, such as the expectation not to be
deceived, treated with gross cruelty or murderedl@df 1992: 22). Acting accordingly with
“this reiterative universalism”...means “affirming‘@artial) communality’ which does not
extend to a full endorsement of the values of agrotulture, but merely to this thin shared
communality” (Walzer 1992; Boucher 2009: 295). Hiere, there is an international society
which is grounded, not on a natural or hypothetgamaitract in a Rawlsian original position,
but on norms that have become commonly acknowledgedeaders of states and their
citizens (Boucher 2009: 296).

Walzer, however, does not use his idea of univenmsatal norms based in “overlapping
consensus” to justify or advocate human rightsh&atit's writers like Vincent, as pointed
out by Beitz, who have seen “the connection, théailends itself to a conception of human
rights.” (Beitz 2009: 75) For example, “R. J. Vintewrites, on such a view human rights
would constitute a ‘core of basic rights that isntoon to all cultures despite their apparently
divergent theories’; they would be a ‘lowest comnaenominator” (Vincent 1986; Beitz
2009: 75). The Walzerean moral constructivist tiemfrhuman right that “relies excessively
on the metaphor of a “core” of rights which are coom to the world’s main conventional
moralities” (Beitz 2009: 75), however couldn’t beclusive of rights that generate duties. In
other words, this theory “would have the normatbemsequence of excluding a substantial
part of the content of contemporary human rightstritee” (ibid.).
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Charles Taylor working within the same paradigm pasited out what he thinks are the
social conditions of freedom neglected by foundslist liberals (Taylor 1985Kymlicka
2004: 226). He has rejected the idea the meretlf@attindividuals are whatever; rational,
moral or purposive, agents deserving freedom andlempnsideration. Because this argument
does not consider the complexity of historico-sbc@nditions within which we have been
going. Most important, seen from non-Western calyperspective the idea of human rights
sanctifies an individual over the community andtthaman rights by default stress rights
over duties and responsibilities” (Osiatynski 20091). And this is because they have norms
valuing what is communal and harmonious than therly and freedom of the individuals.
For example, “some Africans have argued that theayeha complex structure of communal
entitlements and obligations grouped around what might call four “r's”: not ‘rights’ but
respect, restraint, responsibility, and reciprdcifyharoor 1999; Osiatynski 2009: 151).
Taylor, therefore, argued that affirmation or démfhuman rights and freedom; and their
justifiability require external conditions. To filhis gap Taylor has “taken up Rawls’s idea of
an unforced overlapping consensus” (Boucher 2089t@support his assertion that arriving
at ‘convergence’ on human rights norms is posshieigh not yet achieved. Most important,
such a consensus doesn’t exist at present, ever...“tleere” to be discovered (Beitz 2009:
88) because “in order for there to be such a causethere would have to be agreement on
fundamental norms of behavior” (Boucher 2009: 296).

Taylor then suggested examining why norms are datigeas to show the possible ways of
arriving at consensus. For him “norms may be valiedvery different and incompatible
reasons from our own which are anchored in quitkeréint background views of theology,
metaphysics, and human nature” (Boucher 2009: 2Bt is why different traditions have
been rejecting each other and consensus on hungdus rnorms impossible. This is
manifested in non-Western people’s like “Lee KwaewYof Singapore and Fidel Castro of
Cuba” objection against the Western rights traditipbid.). So, “a consensus formulated in
terms of rights, or some other universal value sashhuman dignity or wellbeing is
impossible” (ibid.). Taylor argues, in typical Gatjwoodian terms, that “only if we in the
West can recapture a more adequate view of our lustory, can we learn to understand
better the spiritual ideas that have interwovemun development and hence be prepared to
understand sympathetically the spiritual pathstbérs towards the converging goal” (ibid.).

This could not happen.
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Taylor argues, different traditions valuing themrms for different reasons may agree and
reach on consensus if they understand each othiethity have aimed at achieving same goal.
So, for Taylor “world convergence will not come dhgh a loss or denial of traditions all
around, but rather by creative re-immersions died#int groups, each in their own spiritual
heritage, traveling different routes to the samalg@bid, 297). “Taylor gives the example of
reform Theravada Buddhism in Thailand with its catnment to norms of ahimsa
(nonviolence) and local control” (Taylor 2001; Be#009: 88-89) that promotes human rights
protection. This, for him, implies those differemdrms may be linked in their final end. He
then “maintains that it should be possible to gamoverlapping consensus on norms of
conduct while at the same time having to accepteheh culture (Boucher 2009: 297) would
have its own way of justifying them in relation s ‘profound background conception’
(Taylor 1999: 124) In short, what “Taylor is sugt@g...is that bare consensus must develop
into what Gadamer calls a fusion of horizons” (Boerc2009: 298).

Taylor's account, however, is questioned by Boudoertwo major reasons. One is that,
writes Boucher, such a consensus at internatianal I“does not take place...on a whole
range of other values, which may in their differspheres be equally fundamental, and which
may at present be seen to complement or even cowftih the norms of conduct we call
human rights” (ibid.). For example, “the norms ofereignty are almost wholly accepted and
firmly embodied in the whole legal, normative, andtitutional ethos of the United Nations
and in the conduct of states towards each othéhetextent that humanitarian intervention is
nearly completely outlawed unless civil society lesken down and the government no
longer appears to be in control” (ibid.). In adshtBoucher maintains that “it is all very well
achieving a consensus on norms, but we must assuleeelopmental consensus in which the
process is never complete” (ibid). Because, theliebe “variations over the implementation
of norms in practice and the different priorityrahking given to such norms, in so far as the
traditions vary in their background theories” (iDidAnd, “negotiation and compromise
require mutual understanding... and resolution otipaar disagreements requires mutual
respect.” But still “it is not always the case thainvergence comes first, and mutual
understanding and respect follow. In some casewetgance may depend upon prior

attainment of mutual understanding” (Boucher 20{83).
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Leaving those criticisms aside, Rex Martin arguimgthe same line with the moral
constructivists agrees with the idea of ‘humantsgiorms’ consisting of valid moral claims.
Since these “valid moral claims do not only refemtays of acting or what one can do, but
also covers what others can do” (ibid.). In hiskhod System of Rights, Martin argues that “a
right...is an accredited or established way of actime ground of this establishment
is...something variously described as social recagnibr acknowledgement or common
acceptance” (Martin 1997: 27). So, he “denies wwatre capable of possessing human rights
prior to and independently of legal systems.” Bseawnlike Feinberg and others, for Martin
Human rights are more than valid moral claims omms..in that arguments justifying human
rights must resonate with the actual moral belaefd practices of a community” (Boucher
2009: 300). He then “argues that we cannot undaistéhat it is possible to have a human
right unless we accommodate the practices of ratognpromotion, and maintenance of
such rights. The absolute difference between moxallid claims and human rights, then, is
that rights do, and claims do not, include suclctoras within their concept’ (Martin 1993;
Boucher 2009: 301). However, there would be problefrprioritization in cases where there
is conflict between the valid moral claims, and hilve disagreement could be resolved by
consensus through mutual understanding. As to M#rgse problems would no longer exist
since agreement is supposed to be on a limitedtlandlist of fundamental human rights
about “basic human interests, acknowledgementsvefsity and distinctive values, and the
basic requirement of reciprocity” (Martin 2d@6Boucher 2009: 298). And this in turn will
result in arriving “at a thicker interpretation tife list of human rights that may differ from
one location to another depending upon compreherdgictrines and even parochial values”
(ibid.). Martin, therefore, “presents us with amatl characterization of an organized society
with the capacity to convert morally valid claimmtéd human rights by means of recognizing

and maintaining them with the backing of law” (ip801).

Rawls’s Law of Peoples

Rawls’s “Law of Peoples” containing human rightdtasmportant elements could be seen as
what Martin referred as a legal system in whicltogaition and maintenance of morally valid
claims is realized. “John Rawls raises the probt#nthe universal, juridical and political
validity of human rights in a conference, "The LafMPeoples"”, delivered at Oxford in 1993”
(Perez-Estevez, 2009n his presentation Rawls mentioned the insigficy of histheory of

justiceto establish-
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a firm ground that justifies the universal validdy human rights. This is because

in his theory of justice there was only a politicainception of justice based in the

ideals of liberal democracy; and may not be applleain some other cultures

alien to liberalism. Rawls admitted that it is ‘Gjical to apply such theory of

justice out of this sociopolitical frame in order build up a foundation for the

universal validity of human rights (Estevez, 2009).
However, he “realizes that whereas the natural dvorhy be a mystery to everyone save its
creator, we are the authors of our social world wedare everywhere at home in it because
we are capable of changing it and ourselves thranghipulating institutional arrangements
by means of reasonable agreements” (Boucher, ZI®):. As a result he proposed “the law
of peoples, that is, the theory of Internationatide, in order to establish universal norms so
that these norms can rule the reciprocal conduahafy states and nations and can promote

the construction of a Society of Nations” (ibiddow can this be possible?

According to Rawls, this is possible in that fitisé liberals are those that act in accord with
the two fundamental principles of justice as disedsin his Theory of Justice for domestic
society. As we all know in his Theory of Justicenaused the original position to refer to a
unianimous agreement persons enter in to as amudttational choice. And the concern is
identifying the principles rational and informedrgens, who don’'t know their natural

abilities or initial place in society will be, cdarmulate for the advancement of their basic
interests through social cooperation (Nickel, amidi 20). When it comes to liberal peoples
there comes his second original positon argumeatt asks what principles just societies,
moved only by their interests, but made impart@ild unianimously accept to govern their
interaction on the global stage (ibid.). And thiaynihelp to identify principles of cooperation

that treat each and all of them fairly as full aagual members of the international order
(ibid.). Finally, Rawls, proposes the eight prinegp that would be reasonably and
unianimously accepted by liberal peoples, amonglwhonoring human rights is one (ibid.).

And among the non-liberal peoples there are whataile“decent peoples” (Rawls 1999a;
Graham 2007: 157). According to him, “decent pesplee distinguished, in part, by having a
conception of justice which, although not libeehbodies an idea of the common good and a
procedure of consultation for legislation which,thalgh not democratic, affords
opportunities for all adult members of society taka their voices heard” (Rawls 1999; Beitz
2007: 96-97). Therefore, for him, the ‘Law of Pexgd] which refer to the principles that
regulate mutual political relations among peoplgddwls 1999; Boucher 2009: 304) are also
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acceptable by hierarchical decent peoples. Whicansmé¢he Law of Peoples regulates the
Society of Peoples, which comprises both liberal atecent’ peoples. (ibid, 305) Rawls,
therefore,

Presents a view of human rights as one elementlafger conception of public
reason worked out for an international societyibétal democratic and “decent”
peoples organized politically as states. Liberaldadecent peoples together
constitute a “Society of Peoples” whose affairs asgulated by a “Law of
Peoples” that defines the content of this sociepublic reason and serves as a
common basis of justification for international okl action (Rawls 1999; Beitz
2007: 96).
However, human rights may not be compatible withrtioral beliefs prevailing in peoples of
‘outlaw states’ that are neither liberal nor decétt, in so far as “human rights are “a special
class of urgent rights” whose violation is “equatigndemned by both reasonable liberal
peoples and decent hierarchical peoples” (ibid,tB& “political (moral) force extends to all
societies, and they are binding on all peoplessatkties, including outlaw states” (ibid, 98).
Moreover, these are ‘“rights that have come to bmogmized as essential for social
cooperation, and for promoting the common good”wRal1999; Boucher 2009: 307).
Therefore, they are also universal in that not aldgent peoples, both liberal and non-liberal,
but also outlaw peoples are bound by them. Humgintgiare extremely important in the
theory because they constrain the sovereignty gémganents in what they may do to their
own peoples. And, the violation of those rightghe only justification in addition to self-
defense for military intervention once diplomatiadaeconomic sanctions have proved
unsuccessful (ibid.). This implies that “a socistgdherence to human rights is necessary to
qualify it as a member ‘in good standing in a readdy just Society of Peoples’ and
“sufficient to exclude justified and forceful intemtion by other peoples” (Rawls 1999; Beitz

2007: 98).

Rawls’s Law of Peoples is a good example of therdtecal backgrounds in which these
different world wide documents, including the UDHE&gntaining lists of so called human
rights, based in. And with this | would like to peed to my short discussion about the
conceivability of the human right idea in relatitmthe universalism and relativism debate,
and the problem of ‘human rights’, philosophicglstified and legally enforceable, being

masks for political or some other interests.
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The above presentation has shown that there degafif thinkers, who have suggested their
own views about the conceptual and justificatoryesiions of human rights from

foundationalist and consensual or constructivisitage points. Human right, therefore, is
conceptualized and justified as standards basedbnal consideration of human nature. The
difference lies in their understanding of humamtyhuman nature. The liberal political and

moral philosophers were observed trying to fornmulahd conceptualize the human rights
concept giving more emphasis to the question ofapei autonomy. While cosmopolitans and
contractualists favored public autonomy. Though hlbenan right concept is understood as
morally founded in the need to protect individuahtanely creatures and develop cooperation
to achieve intra and inter community goals, thesesiill an on going debate on their

justifiability and practice at global, regional arstiate level. Because, at all levels the
legalization and politicization of human rights reatkem instruments for accomplishment of

political, economic and other interests.

3.3. The Contest over ‘Justification’ and ‘Practice of Human Rights

Now a days the philosophical discourse on humadmtgigenteres in different theoretical and
practical problems challenging the conceivabilifythee human rights idea. As | have tried to
briefly show above the western rights traditionteexling from the ancient Greeks and
Romans to the British Utilitarian’s, and Germaniaaalists and idealists up until to the
modern time moralists and contractualists, coulddo®gnized for approaching questions of
justice and right, which are concerns of humanitg aature as a whole from holistic and
atomistic, or universalistic and particularistic,individualistic and communal consideration
of what the goods are for. This ends in formulai@f some different reasons for taking
human rights seriously. Nevertheless, those attenvpich could be alleged as formulations
of the grounds for human rights do not make theceph (human rights) theoretically

uncontestable and easily conceivable, and pralstiesiforceable. The inconceivability of

human rights as founded in the established diseotlrsrefore could be seen at two level
analysis. One; the universalizability thesis foumd those philosophies makes their
justification questionable or doubtfull. Seconde s$kepticism on ‘universality’ finally made

the applicability or practicing of the ideal in tdife situations unthinkable. Most important

the gap between the real and the ideal, or thebgipeen proposed human right lists and
reasons given for them would be an issue of intenediscussing the obstacles affecting the
practicing of human rights- legalized and politezizas they are now.
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At theoretical level the fundamental problem makihg human rights idea blurred and not
conceivable is the difference in particularistic daruniversalistic approaches and
conceptualization of ‘humanity’. The moral absdtgi claim that humanely creatures as
morally purposive agents deserve the rights torbeepted from actions that are against their
dignity and wellbeing, and therefore are guarantdwed things that will promote what is
humanely as their rights entails that human rigivts based in absolute moral principles
working for all human kind. This assertion of thlesolutists however could be questioned
from historicist and moral particularistic view poiin that it lies itself in wrong
characterization of human nature by reducing intbvidualism. What makes a man ‘what it
is’ isn’t only the fact that it's born as it’s, bthat its nature is cultivated in the community to
whom it belongs. As regards to this David Littleirged out that “it is widely accepted that
there are no defensible philosophical reasons féirmeng tradition-independent moral
standards” (Little 1999: 157). This belief is wirmulated in Hegel's response to Kantian
moral philosophy. Nino strengthened the Hegeliamopbphical ethics by saying that
“morality should be conceived of as the interesadfistorically conditioned community and
not as a set of universal abstract principles éstabg rights...” (Nino 1991; Little 1999:

157). From this it can be concluded that the fotindalist theses is refutable.

If we assume that it could be theoretically defehdethat the foundation of human rights
should be on some thing that can guarantee proteofi what is human. It would obviously
be pressumptive to say that people will accept velnatset as universal standards. This is
because as communitarians and moral particulandtsate-

people loyal to religious and other kinds of cututradition would naturally
resist tradition-independent standards and wouldydre satisfied by warrants
specifically validated within their own traditioccordingly, so the argument
goes, it is virtually impossible to motivate largeoups of religious believers to
comply with human rights protocols without appeglito the doctrines and
symbols of their particular traditions (Little 199958).

This idea is first raised by the American Anthraggptal Association one year “before the
Universal Declaration was officially adopted in 894ibid, 153). The association expressed
it's worry that “the declaration would be perceivasl“a statement of rights conceived only in
terms of the values prevalent in Western Europefandrica” (AAA 1947; Little 1999: 153).
The reason for this, according to the American Agpblogists, is that “standards and values
are relative to the culture from which they dersgethat any attempt to formulate postulates
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that grow out of the beliefs or moral codes of onkure must to that extent detract from the
applicability of any Declaration of Human Rights neankind as a whole” (Winston 1989;
Osiatynski 2009: 147). Moreover, “what is held ® & human right in one society may be
regarded as anti-social by another people” (AAA7,94ttle 1999: 153).

This historicist and constructionist criticism aisolutist conception of morality up on which
foundationalits lay the grounds for human rightevwes the theoretical inadequacy of the
latters formulations of rights that finaly puts @oma the practicability of the human right
protocols and norms. On this basis the neo-Hegdiiatoricist moral particularists and
communitarians prefered to lay the foundationsuwhén rights in philosophical introspection
of the necessary and sufficient conditions for thestence of human condition. They
suggested to not separate the nature of man kit as and by it self from the community
and conditions which have gone through. So, maraltyazonsidered is not an individual like
the indivisible unit atom. And its rights and dstiare not as such derived from those
principles based in human nature individualizedseatialized and dignified. Rather they
argued the morally considerable is the social Mamal the rights and duties extended to it are
based in the values and historical, economic amthlsoonditions of the group to whom it
belongs. So, human rights are justified in as maghndividual members of a community
(global or political polity) deserve to lead theues as they are recognized being the causes
for realizing the common good. At universal leveherefore, the justifiability and
practicability of human rights all depends on valuend principles recognized for the
common good. Accordingly, for the constructivisgigman rights perceived as justifiable for
the public reason that we need goods that are conmraguire identifying shared values and
consensus. And they have maintained that thereleaés embedded in different societies and
social practices that could be common denominatorglying the standards for the
justification of fundamental rights. However, fdret claim that the basics of human rights
(like the rights to life, not to be discriminatatht to be tortured, not to be enslaved etc.) are
all justified for the common goal, but differentasens; and are shared by different
communities of the world to be a good justifyingagen promoting universally applicable
standards, agreement or consensus is a must.énwtrds as Twiss quotes Gutman though
constitutive theorists like Taylor, Vincent, Gutmhave maintained that “regime of human
rights . . . should . . . rely on many foundatioaajluments. A human rights regime that
welcomes an overlapping consensus is more comeatiith moral pluralism . . . the

evidence has only increased on the side of thetldganany cultures can converge in support
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of human rights” (Gutman 2001; Twiss 2004: 62). sMonportant, as David Little pointed
out, the ‘overlapping agreement’ argument matteosemn “real life terms” and is “of the
greatest practical importance” (Little 1999: 15Bhis argument of Little is also shared by the
UNESCO philosophers (group of philosophers suclMastain, McKeon, Lewis, Hessen,
and others who have made scholarly researchesefledtion on human rights based on the
invitation of Professor E.H Carr who was a chaithed UNESCO committee for theoretical
bases of human rights established in 1947), whe leendorsed a common idea that “even
people who seem to be far apart in theory can atiraecertain things are so terrible in
practice that no one will publicly approve them aedtain things are so good in practice that
no one will publicly oppose them” (Glendon 2001;ig@mski 2009: 148). It is therefore
argued that “basic human rights rest on ‘commornviobions... stated in terms of different
philosophic principles and on the background ofedjent political and economic systems”
(ibid.).

Nevertheless, Little said, “an ‘overlapping consexisnakes urgently good sense and must
devoutly be encouraged” (Little 1999: 159) only fwractical reasons. This same idea of
Little also found in Jaques Maritan who is quotedohen for saying that “if there are some

things so terrible in practice that virtually noeowill publicly approve them, and some things

S0 good in practice that virtually no one will ogpothem, a common project can move
forward without agreement on the reasons for thpmsations (Glendon 2001; Kohen 2007:

151). Kohen, then, goes further and argues thatléwire might not all agree on the reason

behind the reason, at bottom, we have all agregtdhiliman beings possess dignity and that,
by virtue of this fact, they are inviolable.... Inr&iructing this consensus, then, we have
succeeded in establishing a practical non-religfiousdation upon which the idea of human

rights can rest” (Kohen 2007: 151).

However, Little contends that if the ‘overlappingnsensus’ argument is taken to be

a theoretical justification for human rights... thgeuggestion continues to face certain
difficulties.... At first blush, the fact that seadedifferent religious or philosophical
positions converge in supporting a given behavigyedscription...does not prove
anything about the rightness or wrongness of tlasgription. It simply proves that
at a given time ‘X’ number of positions do, in faapprove of a given prescription. In
order to move from "the is to the ought,” an aduhitil argument would have to be
supplied showing in what way shareeliefs are justified beliefs (ibid.).

For Little, unlike the UNESCO Philosophers, themldahat “the fact that moral convictions

are shared somehow justifies those convictionsid(ibdoes not make sense for various
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reasons. One; it's because “such claims serioustort the actual character of moral
experience” (ibid.). In any case actions like massatorture or killing inoccents “are not
wrong because there is common agreement about thdrthere is common agreement about
them (to the degree there is) because they aregivfdmd, 159-160). So moral constructivist
argument of the communitarians and contractudlgeses the cart before the horse” (ibid.,
i160). Secondly, the appeal to consensus ideal resepted in Sumner Twis, that “shared
reasons for accepting human rights norms for exanghilar views of human moral
capacity, common vulnerabilities to suffering angpiession, analogous moral principles,
rules, and virtues, and the like. . . . This vieggins to discern a possible consensus all the
way down, so to speak, with regard to justifyingmfan rights norms” (Twiss 1998; Little
1999: 160) is objectionable. This is because dcethat beliefs are shared add nothing to the
authority of those beliefs (ibid.). “Unless adheaseexplicitly accept and defend an additional
premise, namely (again), that shared beliefs asgifipd beliefs, it is not clear how
convergence itself provides an independent warf@nthe moral approval of human rights”
(ibid.). In general, according to Little, “why ama what sense this added premise about the
special validity of shared beliefs is true is whags for extended attention and defense from

the proponents of the overlapping consensus viéwd,(160).

On the basis of Little’s arguments explicating theoretical inadequacy of the consensual or
contractualist argument for justifying human right& can also question whether the
‘overlapping consensus’ thesis is really applicablel of greatest practical importance.
Because if “consensus on generalized standardslastdact affirmations” (Campbell 1999:
13) could not be a reason for justifying human tegthow can the mere consensus provide
adequate “basis for recommending any particular haweiem for the articulation and
realization of human rights...” (ibid.). Moreovéthe epistemological and ontological deficits
of human rights not only undermine superficial angmts in favour of this or that method of
institutionalizing rights, but are manifest in thecreasing controversiality of judicial
decisions in the human rights field” (ibid., 1430, in the human rights question “the
philosophical problems...explain the practical idiffties encountered in the attempts of
courts and governments to reach evidently corract &idely accepted interpretations of
fundamental rights” (ibid, 14). Campbell’s pointestgthen the suspicion that obstacles may
arise in the practice of human rights, understoodd gustified based on the
contructualists/conventionalists idea of sharedi@grinciples or absolute moral principles of

the foundationalists- that are assumed to be usellgrapplicable. And this is mainly because
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of the political and legal nature of the concerramination of the debate on what are listed
in the UDHR as fundamental rights can be usefubde whether the modern human rights
idea is both theoretically and in practice - megfuti or naive.

As we all are familiar with it the Universal Deddion emphasized in different fundamental
humanitarian rights like the right to life, freeddrom torture, etc. Nevertheless, the contents
of the declaration have been questioned and cewltést various reasons. One stance, taken
by American and European scholars, lawyers andigahs, is that the covenant is about
rights that are good things for protection of themlan guaranteeing fundamental
humanitarian rights like the right to life, freeddnom torture, etc. and therefore should be
obeyed by all world states and governments andatwl of those rights shall not be
compromised. They also say that after all thesalsdeere also found and justifiable from
different perspectives- individualistic or commuamian. And therefore World governments

should take actions and bring the case of violawen international court.

However, others have questioned the adequacy gitdriacy of the declaration for various
political and legal reasons implied in the phildsiocpl problems. The theoretical controversy
about human rights, philosophically considere@l$® found in practice. One; as indicated in
Campbell “the epistemological and ontological dé&iof human rights undermine superficial
arguments in favour of this or that method of iusidnalizing rights” (ibid.). Because,
“though positivization of abstract human righteajty assists their implementation, the very
act of concretizing rights undermines their moratharity and reduces their capacity to
provide a basis for external assessments of th&imgs of legal and political systems”
(ibid.). In brief, “the power of the concept (humeghts) to provide a source of morally
imperious critiques of ordinary laws and legal eyss” (ibid, 15) would be undermined if
human rights are positivized and institutonalizedoaserved in the Universal Declaration.
Moreover, the philosophical problems were also ‘“if@sh in the increasing controversiality

of judicial decisions in the human rights fieldbi@, 14).

Furthermore, because of the political nature ofghestion- human rights, “as positivized in
conventions, codes or bills, have the potentiabéoused for or against the particular very
different ideals treasured by all those who arg@red to sign up to some highly generalized
commitments to human liberty, equality, and welinigé (ibid, 15). This is clearly outlined in

Boucher’'s observation that “much of the discontabhbut human rights...centers on the
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charge of hypocrisy and cynicism; the disjunctuegween its rhetoric and its practice”
(Boucher 2009: 369). And that is the reason whyesoiwn-Western governments including
Asians, Africans and Islamic republics have refusedccept the western idea of human
rights materialized in the UDHR and oppose the \&festrs action against their sovereignity
in the name of defending human rights. This is beeahey (non-Westerners) and some other
scholars see the declaration as a proposal of Wiest® and America to achieve their
hegemonic and imperialist interests. For instarfcee look at the West's response to non-
Western societies criticisms of “the Western idéduman rights and its elements such as
freedom of speech, freedom of worship and otheetyaof social and political rights on the
basis of values more highly valued by non-Westemiesies, such as order, deference, and
stability”; those values are often regarded by West as of traditional and hierarchical
regimes (Boucher, 2009: 368). And this could bens&® the first step in which the West’s
desire for cultural imperialism and hegemony mastifeself. So,

a development of the criticism of human rightse@fhg Western conceptions of
the individual, and the charge of cultural impersah is the introduction of the

issues of power and politics into a debate largeinducted in the languages of
law and philosophy, with the former focusing uplo@ legislative protections and
judicial processes of redress, and the Ilatter examgi the source and

justifications of human rights claims (ibid., 369).

Since | have said more about the philosophical lprob about the origin and justifications of
human rights | would like to focus on the politiegal views about practical difficulties.
First, the non-Western identification of the hunraght idea propounded in the UDHR as
grounded in Western individualism and other valals® entails that human rights could be
failed under the pressure of power politics. Padity speaking the content of the Universal
Declaration could be suspected for being a cove¥Westerners and America to pursue their
hegemonic interest. The idea of hegemony here gdfer‘the attempt by one culture to
become dominant” (ibid, 372), and as Gramsci pdioig hegemonic interest is “the need for
powerful nations to achieve legitimacy for exercidepower and claims to intellectual and
moral leadership...by influencing external behavior with a series @wards and
punishments, and secondly molding opinions, valaed,personal beliefs in conformity with
prevailing interests” (Boucher 2009: 372). And thas been observed in the contention that
“America has developed and exploited the idea ohdmu rights in the furtherance of its
hegemonic world aspirations to convince its owngbeohat post-war reconstruction was not

merely a philanthropic gesture, but a matter ofusag world freedom, the freedom
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embedded in its own traditions and constitutiobidi). Bourdieu and Wacquant have further
maintained that “hegemonic or the imperial proaaflsglobal asymmetry, should lead us to
abandon the euphemism of an ‘international commymnithich implies dialogue and mutual
respect among equals, in favor of the stark realftyWestern powers using international
organizations as instruments for advancing geapalitinterests” (ibid, 373). Even
theoretically what is done by the constructivigsot far from the hegemonic influence in
that “by diffusing multicultural values as concoamits of human rights” (ibid, 373) they open
the door for imperialism to permeate the globed(i8i73).

Legally speaking, “many international lawyers ex@dke cynicism with which politicians
and the United Nations itself have more often thahsought to gain political capital rather
than genuinely promote the cause of human rightsgogeing to support various conventions
and covenants, in the expectation that they coalceinbe enforced” (ibid.). They argued in
this way because they are “skeptical of takingpgbeer of enforcing human rights out of the
hands of sovereign governments that are elected amoduntable for their actions. By
implication the belief is that the apparatus anstrimments of human rights are open to
political abuse, and that international bodiesfarther removed from democratic control than
domestic courts” (ibid, 371). This is because tipelitical character of human rights is
exposed by the fact that the universal norms arildle and manipulated by the more
powerful nations” (ibid.). Regarding this Laughlantntioned one important example that
though it's agreed to outlaw aerial bombardmentnditary and civilian targets in different
international protocols and conventions, “but thdespread use of such military tactics has
led to its convenient suppression in texts on hutaaan law.... Indeed, with the aerial
bombardment of the former Yugoslavia by NATO, aridraq by the allied forces in the
name of upholding human rights, there appears ta bemplete reversal” (Laughland 2002;
Boucher 2009: 370). This clearly shows “the paditizvay in which allegedly universal norms
have been applied.” On this basis Laughland arghe§ “without any mechanisms of
accountability,” application of universal norms ataktempts to replace domestic with
international jurisdiction can only lead to greatebitrary rule” (Laughland 2002; Boucher
2009: 371) undermining the humanely. So, as reeeghin Ignatieff “human rights are not
above politics, and that to imagine a globalizedrldvahat somehow supersedes state
sovereignty is not only utopian but dangerous” @ligff 2001; Boucher 2009: 369). This is

because a law targeting to bring international orday be misused, just as wrong and bad
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things have been done on the bases of some covedsgns. Nevertheless, this would be, at

least theoretically, the case only if the normatiwacept of human rights is positivized.

Conclusion

Throughout the discussion of the notion of humatsg, theoretical as well as practical, a
dozen of questions come into the fora. Do we readlgd a universal, objective criterion for
the justification of human rights? Does the relaation of human rights mean the
relativization of humanity? Should human rights gliynbe reduced to legality? Are the lists
of human rights enshrined in legal documents ohjestto be achieved or are they entities
that objectively prevail in human beings? Is théaroof human rights simply an illusion for
the justification of power politics? These and soatker questions have shown us how
problematique the human right idea is, at leasorétecally, if philosophically considered.
But, first of all what is philosophy all for? Isnttabout problematizing so as to make things
better understandable and resolvable? If so somgeess stories about the philosophic
discourse on human rights could be told in thay ahé problematization part is done well.
Even in that case, still the philosophical probleabsut the justification of the human rights
idea have made its conceivability doubtful. If iBsssumed to have objective ground upon
which human rights could be getting erected, theshould not be a shaky foundation. As
observed in my discussion above, an unshakabled&diom has never been formulated. But,
here the question: do we really need such a fowordaust be raised. What if it's multi-
foundational? Those “philosophical problems alsatbexplain the practical difficulties
encountered in the attempts of courts and govertsrierreach evidently correct and widely

accepted interpretations of fundamental rights"ngghell 1999: 14).

Here the point is, therefore, how are human rigigdest understood philosophically so as
they could be enforced. Are they simply a non-seaBstractions or artifacts with no
possibility to be philosophically discerned andifiesd? Or what? As far as | am concerned,
they couldn’t be as such mythical non-sense, ferrdason that the mere fact that the notion
is not well conceived and justified does not imgbigt it's void. After all, there are also other
ideals and things that we couldn’t say more abloemt philosophically. My suggestion here is
that, since the concept “human rights” is normatpialosophical appeals to objective
criterion should be summarily abandoned, at leaghé formulation stage. The concept is
normative in that its background principles arel@terminable by empirical tests or exercises.
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This rather is to follow after philosophical formatibn of the ontology and epistemology of
the concept so as to make it understandable arnckeis@ile. The ontology and epistemology
of the idea, ‘human right’, should be done by exang the constituents- the “human” and
“rights”. The ontology would be, therefore, abonterrogation of the being of ‘human’ and
‘right’; and the epistemology about comprehensiond areconstruction of what is

ontologically formulated so as to have clear cotioapof, and justificatory reasons for- the
phenomena- ‘human’ and ‘rights’ or the phenomeribiman rights”. In fact, for the most

part, this is what the author has observed in iiffephilosophies of ‘right’ that could also be

extended to human rights.

Most importantly, the ancient, medieval and earlydern philosophers’ work have shown
that the idea of right, both morally and politigaionceived, should be about discerning the
conditions for empowering humanity. Within thatetihuman’ and ‘rights’ are ontologically
essentialized as referring to the being of humgratyd of its potency or power vested in the
agent and is condition for its actuality, respesyv In that case, rights could be
conceptualized and justified on the basis of bambigd principles philosophically determined
through analysis of what are assumed to be coastguof ‘human potency’, yet humans

considered as part of a whole- nature.

This is also what we could observe in contempommosophers’ formulation of ‘human
rights’. They all have tried to make sense of thacept (right) in relation to the Platonic
philosophical idea of ‘The Good'. But, since theeatl is supposed to be of humans, it's
humanized. And most of them have conceived ‘*hunigimts’ as empowering the autonomy
of the individual or the public in their relatioby way of setting principles determining what
is allowed and disallowed. In doing so, some conhedjzed and justified human rights based
on the principles that they think will serve thelinduals good such as his/her will, choice,
well being; while others formulated determiningngaiples that engender the public interest,
common good and social cooperation. Politicallysidered the conceptual and justificatory
guestions of human rights are addressed in relatidhe same idea of power conditions for
the actualization of the humanely. Accordingly, transition from ‘natural’ rights to ‘human’
rights could easily be identified as a move frorturelism to humanism of rights whereby the
appropriation approach is completely replaced bgringation of human nature.
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Philosophers holding the view that humans have arsal nature arrived at a conclusion
asserting universally applicable absolute morai@piles while the relativists establish human
rights as grounded in shared beliefs. They, bothaimabsolutists and moral particularists,
have formulated those background principles for pweservation of human condition
considered to be conditioned by constituents of dnumature. The human condition, for the
Universalists, is assumed to be determined in tlealy purposive nature of individual,
acting agents’ i.e. human agency, individual irggreor will. The moral particularists,
however, maintained that it's also historically, Itatally, and socially conditioned.
Furthermore, both groups have accepted the lisuofan rights positivized and presented in
the UDHR ignoring the suspicion that, if positivizehe notion of human right would lose its
moral content and authority. Those theorists eftmtild not also be seen more than as
attempts to develop theories conforming to the Brgal Declaration, not to formulate
unshakable foundation of human rights. This matsfésat, the major contemporary human
right theories are flawed and refutable. Finallyprbopose not to look at human rights as
adopted in positive laws formulated on the basisnofality, metaphysics or religion that is
for the purpose of preserving humanity conditiobgdts nature, nature itself or its creator.
Hence, human rights should be seen as protectitmeainconditioned human condition from
being diffused with any conditionality that are q@ant in what drgen Habermas calls ‘the
systemic world’ of our time. Since law is one oé thystemic tools for evading that condition,
human rights as presented and discussed in the UR®RI not make sense to be interpreted

as conceivable and enforceable.
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