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Abstract

Child victims and witnesses are vulnerable and hence need special protection and support
services that are appropriate to their age and level of maturity. Special protection need to be
given with a view to prevent child victims and witnesses from further hardship and trauma that

may result due to their participation during criminal proceedings.

Accordingly, this thesis, first, explores the current normative responses in Ethiopia to protect the
rights of child victims and witnesses of crime, in the context of criminal proceedings. It then
discusses findings of the study in relation to legal and policy gaps in the current framework(s),
violations to the child victims' and witnesses' right to privacy, low responses to their best
interests, inadequate legal and psycho-social support services, inadequate procedures to seek
redress for the harm they have suffered. Using semi-structured interviews with the judiciary and
prosecution offices, and analyzing judicial decisions, the thesis further discusses key challenges

that face child victims and witnesses in criminal proceedings.

The thesis argues that, child victim-witness sensitive criminal proceedings provide more
effective means of respect for the rights of child victims and witnesses. Child victim-witness
friendly procedures also serve as an instrument to bring the offender before the justice for the

crimes committed against children.

The thesis concludes that, in Ethiopia, the existing normative framework(s) to protect the rights
of child victims and witnesses needs legal and policy reforms with a view to better address the
problems of child victims and witnesses during criminal proceedings. In specific terms,
comprehensive legal schemes must be adopted by the Government to better address problems of

child victims and witnesses.



Chapter One

General Background

1.1 Introduction

Despite the fact that bpth the international and national human rights instruments provide the
minimum standards to protect individual rights and freedoms, millions of children continue to
suffer harm as a result of crime all over the world. The crime is sometimes committed against
children by people whom they know, their family members, relatives, caregivers or friends." In
addition to the harm they suffer as the result of crime, child victims also suffer harms during the
criminal justice process. The United Nations General Assembly has fully recognized that

children suffer additional hardships during criminal justice process.’

These days, according to UNICEF estimates, between 500 million and 1.5 billion children are
subject to violence throughout the world each year, and of these, more than 275 million children
affirmed that they suffer domestic violence.’

The international and regional instruments on the rights of the child provide that, in all actions
concerning children, the best interests of the child shall be given a primary consideration.* As
has been stated above, however, children suffer harm during criminal proceedings due to their
age sensitivity and immaturity, participating as child victims and witnesses. Under the
international and regional conventions on the rights of the child, a State Party is duty bound to

take all appropriate measures and actions to pfomote physical and psychological recovery as well

"The UN, Twelfth United Nations Congress on Crime Prevention and Criminal Justice Children, youth and crime;
Working paper prepared by the Secretariat, Salvador, Brazil, 12-19 April 2010 (15 February) 2010 A/CONF.213/4
*Ibid, p.15; The UN General Assembly fully recognized that many national justice systems are not designed to take
into account the special ngeds of children, particularly, vulnerable children. Millions of children throughout the
world suffered harm as a result of crime and abuse of power. The rights of child victims and witnesses had not been
gldequately recognized at national level, and they suffer additional hardship when assisting in the justice process.

Ibid
“See Article 3 of the Convention on the Rights of the Child (hereinafter referred as the CRC), UN General Assembly
Document A/RES/44/25 (12 December 1989); See also Articles 4 and 9(2) of the African Charter on the Rights and
Welfare of the Child (hereinafter referred as the ACRWC); OAU Doc. CAB/LEG/24.9/49 (1990), entered into force
Nov. 29, 1999. With regard to the child's best interest, both the CRC and ACRWC lay down a principle that in all
actions concerning children, whether such action is undertaken by public or private social welfare institutions, courts
of law, administrative authorities or legislative bodies, the best interests of the child shall be taken as a primary
consideration.
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as social reintegration of children, including.child victims and witnesses.” But, when the facts
observed on the ground, the situation is different from what the legal instruments say. In this
regard, it has been rightly stated that ill-treats and violence against rights of child victims and
witnesses, and problems related to child-sensitive procedures in criminal justice process require
immediate and far-reaching law reforms at national level so as to realize children's rights in a

concrete manner .6

Likewise, there are international, regional and national human rights instruments that regulate the
rights of the accused to a fair trial during criminal trial process. To state in a specific terms, the
accused has the right to fair trial; to mention a few, the right to confront prosecution witnesses
face to face, to cross-examine them and to secure the attendance of defense witnesses in the same
conditions with the proseoutor.7 At this point,-an important issue need to be raised is that can the

accused absolutely exercise his or her fair trial rights without restrictions.

The ICCPR clearly stipulates that some of the rights of the accused to a fair trial can be restricted
with a view to balance the competing rights and interests of others.® Where the rights and

interests of others are at stake, fair trial rights of the accused can be restricted to the reasonable

’Ibid, see the preamble, Articles 12(2) and 39 of the CRC, see also the Optional Protocol to the Convention on the
Sale of Children, Child Prostitution and Child Pornography, adopted in 2000; see also n. 4 above, the preamble, and
Articles 1 (1), 16 (1), 27 of the ACRWC
® Julia, S. Nielsen, Children's Rights In Africa; (200) A Legal Perspective, p.114
"See Article 14(1) of the International Covenant on Civil and Political Rights ((hereinafter referred as the ICCPR),
Adopted by the UN General Assembly in resolution 2200 A (XXI) of 16 December 1966, entered into force on 23
March 1976; See also Human Rights for the Administration of Justice: A manual on Human Rights for Judges,
prosecutors and lawyers, the Right to a Fair Trial: Part II - from Trial to Final Judgment, p. 253; the fair trial rights
of the accused includes the right to be tried by a competent, independent and impartial tribunal established by law,
the right to a fair hearing including access to a court or tribunal, the right to equality of arms and adversarial
proceedings; the right to a public hearing, the right to be tried without undue delay or within a reasonable time, the
right to defend oneself in person or through a lawyer of one's own choice which also includes the right to effective
legal assistance in grave criminal cases, the right to free legal aid, the right to privileged communications with one's
lawyer; the right to be present in person at one's trial, the right not to be compelled to testify against oneself or to
confess guilt including prohibition on the use of evidence obtained through unlawful means or treatment, the right to
call, examine, or have examined, witnesses, the right to free assistance of an interpreter, the right to a reasoned
judgment, freedom from ex post facto laws, prohibition of double jeopardy, <http://www.ohchr
.org/Documents/Publications/training9chapter7enpdf>; (Accessed on 2011)
*Ibid, see Article 14 (1) of ICCPR
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extent. So, the accused's right to a fair trial is a fundamental right but is not treated as an absolute
right.’

In order to assist the implementation of rights of child victim and witness at national level, the
United Nations Economic and Social Council (UNESC) has adopted common standards and
guidelines'® to the criminal justice system of a State Party. These guidelines, as special legal
tools, assist a State Party to implement the rights of children that are contained in the CRC in
general, and to protect ‘fights of the child victims and witnesses in particular. To state differently,
rights of the accused to a fair trial should not undermine rights and interests of the child victims
and witnesses. Hence, criminal proceedings have to balance the special circumstances of child

victims and witnesses and the fair trial rights of the accused."’

Accordingly, this study assesses and explores the existing legal and policy safeguards put in
place in Ethiopia, at a Federal Government level, to protect the rights of child victims and
witnesses during criminal proceedings. More importantly, it analyzes the legal loopholes and
practical challenges to the full enforcement of rights of the child victim and witness. In short, the
study explores and analyzes the possible areas of tension that exists between the rights of child
victims and witnesses and the accused's right to confrontation during criminal proceedings. The
study proposes the appropriateness of enhanced protection to the specific needs and rights of
child victims and witnesses during the criminal proceedings, to meet the special rights of these

children.

’Law Commission of India; 198" Report of the Law Commission on 'Witness Identity Protection and Witness
Protection Programme', (August, 2006), <http://lawcommissionofindia.nic.in/reports/rep198 .pdf> (Accessed on 10
December 2011)

"United Nations (UN); Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime; the Economic and Social Council, 36th plenary meeting 22 July 2005 <hitp:/www.
un.org/docs/ecosoc/documents/2005/resolutions/Resolution%202005-20.pdf>(Accessed on 24 November 2011); see
the preamble of the which states that, the Guidelines are developed with a view to protect rights of children who are
victims and witnesses of crime particularly vulnerable and need special protection, assistance and support
appropriate to their age, level of maturity and unique needs in order to prevent further hardship and trauma that may
result from their participation in the criminal justice process, to prevent the serious physical, psychological and
emotional consequences of crime and victimization for child victims and witnesses, in particular in cases involving
sexual exploitation and to promote the participation of child victims and witnesses in the criminal justice process is
necessary for effective prosecutions.

""United Nations, United Nations Office on Drugs and Crime Justice in Matters Involving Child Victims and
Witnesses of Crime; Model Law and Related Commentary (New York, 2009) <http://www.unodc. org/pdf/criminal
justice/GuidelinesE.pdf> (Accessed on 20 November 2010)

3



1.2 Statement of Problem
Under the Ethiopian human rights system, the fundamental rights and freedoms specified in the

Constitution, whenever it is required, shall be interpreted in a manner conforming to the

principles of international human rights instruments that the country has ratified."?

3 under the fundamental

With specific reference to children's rights, the FDRE Constitution,’
rights and freedoms Chapter, provides legal protections to children's rights and interests. In
addition to all basic ri;;hts and freedoms that are enshrined in the Constitution, children are also
accorded special protection due to their unique needs and situations. In this regard, Article 36 (2)
of the Constitution states "In all action concerning children undertaken by public and private
institutions of social welfare, courts of law, administrative authorities or legislative bodies, the

primary consideration shall be the best interest of the child."

Despite the concerted and organized efforts “done to implement the rights of children through
different legislations and policies in Ethiopia, the rights of child victims and witnesses are
infringed in the criminal justice process while they participate in such process as victims and
witnesses. Stated specifically, during criminal proceedings, inappropriate child victim-witness
friendly courtroom environment, failure to consider and apply the relevant international and
regional child rights instruments that are related to rights of child victims and witnesses, lack of
comprehensive legal and policy document to protect and promote the child victim's right to
privacy, inadequate legal, psycho-social support services during the criminal proceeding,
inadequate remedial procedures for the child victim's right to claim compensation and restitution
from the offender, absence of legal aid and counseling services for the child victims are some of

the key problems against the full realization of rights of these children.

12See Article 13 (20 of the Constitution of the Federal Democratic Republic of Ethiopia (hereinafter referred as the
FDRE), Proclamation No. 1/1995. 1¥ Year No.1 Addis Ababa — 21 August, 1995; See also Ibrahim Idris, "The
Structure of the Human rights Regime of the 1994 Federal Democratic Republic of Ethiopia Constitution:
Fundamental Rights and Freedoms” (2000) Proceedings of the Symposium on the Role Courts in the Enforcement of
the Constitution, pp.54-55

" Ibid, See Article 36 of the FDRE Constitution;



1.3 Research Questions

Based on the objectives, the research questions, this study try to answer include;

1. What are the specific legal and policy frameworks in Ethiopia, at the Federal Government
level, to secure the full participation of child victims and witnesses during criminal
proceedings?

2. Are these normative frameworks consistent with the international child rights instruments and
standards?

3. What are the specif'ic procedures applied by the Judiciary to protect the rights of child victims
and witnesses? How these procedures balance the rights of the child victims and witnesses,
and the accused's right to confrontation in the context of criminal proceedings?

4, What possible legal, policy and implementation devices can be recommended to address the

issues of rights of child victims and witnesses?

1.4 Research Methodology

As has been stated, the study explores and analyzes the tension that exists between the legal

protections granted to the specific rights of child victims and witnesses of crime, and the right of

the accused to a fair criminal justice process.

Hence, the research design adopted to undertake the study is a qualitative one because it enables
to provide an interpretive measurement in the protection and enforcement of the rights and
interests of child victims and witnesses vis-a-vis the rights of the accused to fair trial.

The study also gives focus on case study, as strategies of qualitative inquiry. Accordingly, there
would be case and content analysis of relevant legal and policy documents, court decisions,
activities, schemes and processes of the issue at hand.

The methods of collecting data include examining relevant legal and policy documents, Court-
case decision analysis and personal observations, and structured interview questions. In doing so,

informed consent from the key respondents and target institutions shall be secured.

1.5 Literature Review
The issue of legal protection to the rights of child victims and witnesses during criminal

proceedings has evoked a considerable amount of attention at international arena. Many have
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written on the special protection need to be granted to child victims and witness. So far, only a

few studies have discussed the Ethiopian approach of implementing the rights of the child

victims.

The study conducted by Tadelu deals with the rights of the child to be protected from sexual
exploitation, focusing on the law and practice in Ethiopia.'* She discusses that, children
particularly girl children are subject to sexual exploitation, targeted to prostitution and
accordingly they become vulnerable to undesirable pregnancy.” Her study further discusses the
basic factors and circumstances that causes for the child exploitation in the country.'® Tadelu
concludes that there have been gaps in the current policies, plans and laws that govern the child
protection in relation to protection to the child from the sexual exploitation. From her
observation, Tadelu suggests that there has to be specific legal instruments to protect the rights of

the children exposed to sexual exploitation, child protection units and child friendly courts.

Zebene Fikru's research discusses the Convention on the rights of the child with particular
emphasis on the civil and political rights of international norms are considered when
implemented.'” In his discussion, Zebene identifies implementation and decision of the public
organs/officials does not conform to the principle of the best interests of the child.'® Apart from
the implementation problems of the child rights, his study further touches up on the problems
related with child victims, and concludes that child victims are ill-treated by law enforcement

agencies, medical, courts and social workers.'”

In relation to the principle of the best interests of the child, an important research conducted by
W/ro Zenaye Tadesse can be mentioned here. W/ro Zenaye's study deals with the role of the

Federal Government of Ethiopia, specifically, the role of the Legislative and Executive

"“Tadelu Takele, 'The Rights of Child to be Protected from Sexual Exploitation: The Study of the Law and Practice

in Ethiopia,' Addis Ababa University, School of Law, LBB Thesis,2008, Unpublished), AAU

" Ibid, p.42

' Ibid,P.46

""Zebene Fikiru, 'Implementation of the Convention on the Rights of the Child; With Particular Reference to Civil

?Q?bl':;ﬂiﬁ]cgl Rights in Ethi(zpia,' Addis Ababa University, School of Law, (LMM Thesis, 2008, Unpublished), AAU
id, p. '

% Ibid, pp.186-187



-

Government of the Federal Government of Ethiopia in implementing the principle of the best
interest principle of the child.?® According to Zenaye, there are gaps in the law regarding the
implementation of the principle of the best interests of the child in specific situations.

On the issue of protection to the rights of child victims and witnesses, Waterhouse's study is
concerned with the need for improved protection, access to quality and increased support and
counseling services for child victims in criminal justice process. But, this study mainly gives
focus to the criminal justice system problems that undermine the effective prosecution of child

sexual abuse in South Africa.?!

The Kippenberg's article, similarly, examines challenges posed by about 200,000 women and
girls victims of sexual violence, who are victims of sexual violence crimes in Democratic
Republic of Congo (DRC). The study argues that, legal protection to the child victim's well-
being in the context of criminal justice process is legal imperative and the task of providing
protection and support to child victims seeking legal redress is more complex issue that needs to

be focused.??

There is also another major work related to the need for psychological support for child victim
and witness. It analyzes psychosocial support' as an essential tool for protection of the rights of
children participating in transitional justice mechanisms. It also argues that the availability of
psychosocial support in combination with effective protection strategies allow children to
participate safely, improve the quality of their testimony and protect them against potential harm

caused by their participation.”

® Zenaye Tadesse Zeleke, 'The Role of Federal Government Organs in the Protection of the Best interests of the
Child in Ethiopia,' Addis Ababa University, School of Law, (LLM- Thesis, 2008, Unpublished) AAU
'Waterhouse, Samantha the Impact of Changing Criminal Justice Responses to Child Victims of Sexual Abuse,
Open Society Foundation for South Africa, 2008, <http://www.osf.org.za/File Uploads/docs/CJI_Occasional
_Paper_4.pdf>, (Accessed on 25 June 2011)
*Kippenberg, Juliane, Protecting Child Victims in Sexual Violence Trials in the DR Congo: Suggestions for the
way forward, Article Submitted to the European Union Program for the Restoration of Justice in Eastern Congo' 24
November 2009; <http://www.hrw.org/news/2009/11/24/ protecting-child-victims-sexual-violence-trials-dr-congo-
suggestions-way-forward> (Accessed on 18 July 2011) Further, the study proposes that the Enhanced support and
protection for child victims and their parents, wishing to seek legal redress is urgently required. Protection of victims
means a strategy and set of measures aimed to ensure the safety, physical and psychological well-being, dignity, and
?rivacy of victims, who are appearing as witnesses in criminal proceedings or otherwise seeking legal redress.
*Michels, An 'Psychosocial Support for Children: Protecting the rights of child victims and witnesses in transitional
justice processes' (2009), Innocenti Working Paper No. 2010-14, Florence, UNICEF Innocenti Research Centre,
<http://www.unicef-irc.org> (Accessed on 21 February 2011)

n 7



In Uganda, the Center“for Justice Studies and Innovation examined the country's child witness
protection programs, and concluded that child witnesses are vulnerable during justice process.
It's critical findings of the Center is, all processes, bearing in mind that whatever decision or
process is taken at any levels, should be handled in line with the child's best interest so as to

ensure that justice is done in all Ways.24

1.6 Objectives of the Study

This study is aimed at exploring and analyzing legal protections given to the rights of child

victims and witnesses, and the accused's right to confrontation in the context of criminal

proceedings, the duty of the Court and Public Prosecutors to protect the rights of child victims

and witnesses during criminal proceedings.

The specific objectives of the study are:-

e To identify the legal and policy constraints in balancing the rights of child victims and
witnesses with the accused's right to confrontation during criminal proceedings;

e To examine specific legal, policy and operational procedures that secure in obtaining
evidences from child victims and witnesses in criminal trials;

e To distinguish the legal and policy frameworks that protects the specific rights of child victims
and witnesses;

e To explore tensions that exist in implementing the rights of child victims and witnesses, and
the rights of the accused to a fair trial during criminal proceedings; and

e To forward possible recommendations that aimed at the legal and practical solutions in

alleviating the proble;ns at hand.

1.7 Significance of the Study
Regardless of the constitutional guarantee to the rights of children in Ethiopia, this study
contributes a lot by exploring and analyzing the protection yielded to the rights of child victims

and witnesses during criminal proceedings.. By analyzing the legal and policy loopholes,

“The Center for Justice Studies & Innovations, Judicial Colloquium on Witness Protection; Protection and
Participation of Child Witnesses: Law and Practice in Uganda, August 1-3, 2011, <http://www.jlos.go.ug /uploads/
Protection%20and%20 Participation %200f%20Child%20Witnesses-%20CJSI.pdf> (Accessed on 24 August 2011)



challenges of the enforcing laws and policies, and the possible sources of such challenges, this
study, in the first place; tires to identify legal and policy gaps in the protection of child rights and
witnesses. Secondly, the study analyzes the enforcement of the specific rights of child victims
and witnesses, and the associated challenges of implementation in the context of criminal justice
process. Hence, the study will serve as an important instrument for the judiciary and justice
administration systems, in understanding and applying the specific rights of child victims and

witnesses during criminal proceedings.

Finally, findings of the study suggest deeper understanding and proper enforcement of the rights
and interest of child victims and witnesses in judicial proceedings, and accordingly, try to
balance the child rights Vis-a Vis the rights of the accused to a fair trial. So, the study benefits

both the academic, and,the practical fields of the profession.

1.8 Scope of the Study
Different age groups of children might be exposed to different vulnerability situations, and
accordingly require different responses from adults and private welfare as well as governmental

institutions.

-

The Judiciary is one of the government organs having responsibility to protect children's rights.
Hence, this study is particularly concerned with the legal protections granted to the rights of
child victims and witnesses of crime in the context of criminal proceedings. It explores legal
loopholes in the current normative and policy frameworks in Ethiopia, at Federal government
level. The study then discusses key roles of the Federal Judiciary and Prosecution Offices of
Ethiopia in protecting the rights of child victims and witnesses during criminal proceedings. In
addition, regardless of the type and nature of crimes that committed against children, this study
is, as has been stated above, mainly focused on; firstly, it identifies and analyzes gaps in the legal
and policy frameworks, and assesses existing domestic legal safeguards so as to protect rights of
child victims and witnesses during criminal proceedings, in light of international child rights and
standards. Secondly, it explores key challenées faced the Judiciary and Justice Administration

Offices while enforcing children's rights. Finally, the study provides strategies and practical



measures that must be taken to protect and promote rights of child victims and witnesses during

criminal proceedings.

However, the geographical scope of the study is limited to the Federal Government of Ethiopia.
It is particularly limited to the Federal Judiciary and Prosecution Offices due to resource and
time constraints. Besides, the study does not provide comprehensively identifies and discusses
challenges that faced the target institutions in protecting rights of child victims and witnesses
during criminal proceedings due to lack of sufficient data from the institutions.

=

1.9 Overview of Chapters of the Study

The study is composed of five chapters. The first chapter provides the general background and
presents the structures of the study. The second chapter deals with international and regional
definitions, nature, principles and normative grounds of the accused's right to a fair trial,
particularly, the accused's right to confrontation in criminal proceedings.

Chapter three mainly deals with international and regional normative frameworks for the
protection of rights of child victims and witnesses during criminal justice process. It further
discusses specific rights of child victims and witnesses under the international child rights
instruments. During criminal proceedings, the major duties of the judiciary and prosecution

offices are also carefully analyzed and examined in this chapter.

The fourth chapter is specifically devoted to analyzing the existing normative and policy
frameworks of rights of child rights and witnesses in Ethiopia, at the Federal Government level.
It identifies the possible legal gaps in current normative grounds. More importantly, it discusses
problems of the Judicizlry and Prosecution Offices of Ethiopia to enforce the specific rights of
child victims and witnesses in the context of criminal proceedings.

The last chapter provides conclusions drawn out of the key findings of the study and put forward

recommendations to crystallize the problems as well.
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Chapter Two
The Rights of the Accused to a Fair Trial

2.1 Introduction

The right to a fair trial is one of the recognized and widely accepted principles of basic human
rights, both at the national and international arena. The principle of fair trial has been considered
as a fundamental value and it indisputably belongs to the category of customary norms of
international law.' The principle is basically designed to protect individuals from arbitrary
restriction or deprivation of their fundamental human rights and freedoms in criminal

proceedings, particularly, the right to life and liberty.”

The accused's right to a fair trial has been duly acknowledged for long period in a human history.

In the words of Lark, ithas stated as follows:

[T]he origin of the concept of fair trial is uncertain and have been conceived varyingly
over years. However, the reason for its embodiment in the Constitutions is clear; to
prevent such use of the courts for religious or political persecution as occurred during
the ancient regimes. There has been universal agreement that the accused's right to
confrontation was not intended by its drafters to be absolute and complete, but was
meant to be qualified by certain limitations serving the necessities of proof>

It has been also stated that, though the UDHR is a non-binding international human rights

instrument, it contains fair trail rights of the accused, and hence legal provisions that it contained

! Cassese, Antonio, International Criminal Law (2008, 2™ ed ) p. 385; See also Jegede, Segun on the issue of the
Right to a fair trial in imternational criminal law. Available at, <http:/www.nigerianlaw guru.com/ articles/
international%20law/right%20t0%20a%20fair%20trial%20in%20international%20cri minal%?20 la w.pdf> It states
that persons accused of committing a crime are entitled to certain minimum basic fair trial guarantees was embraced
by some nations several hundred years ago. Some of the early instruments enacted to guarantee the rights of the
accused in countries such as England, France and the United States of America were genuine precursors to modern
human rights documents. The early instruments such as the Magna Charta of 1215, the Habeas Corpus passed by the
English Parliament in 1879, the English Bill of Rights of 1689, the Virginia Bill of Rights of 1776, the Declaration
of Independence of the United States of America 1776, the Constitution of the United States of America of 1787 and
its First Ten Amendments ratified in 1791, and the French Declaration of Rights of Man and the Citizen of 1789,
clearly demonstrate that the concept of justice is based on respect for the basic rights of every individual in society.

* Tiwari, Neeraj, 'Fair Trial vis-a-vis Criminal Justice Administration:' A Critical Study of Indian Criminal Justice
System; Journal of Law and Conflict Resolution Vol. 2(4), p. 66, (April 2010) <http://www.academic journals
.org/jcr/PDF/pdf%202010/Apr/Tiwari.pdf> Indian Law Institute, New Delhi, India. (Accessed on 23 February 2011)
3Larkin, A. Murl, the Right of Confrontation: What Next? Texas Tech Law review Vol. 1:67, 1970, p. 66; See also
the Columbia Law Review Association, the Accused's Right to a Public Trial , Columbia Law Review, Vol. 49, No. 1
(Jan., 1949), p. 115, <http://www.jstor.org/stable/1118433> .(Accessed on 23 March 2011)
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have been served as authoritative interpretation of subsequent UN human rights instruments. So,
UDHR has given the status of customary international law and the legal values as well as the

-
rights therein are not mere declarations.”

From this it follows that, the principle of fair trial, as a fundamental value of human rights during
all the stages of criminal justice process, is a valuable safeguard for the accused against the
dangers of false conviction. Based on this understanding, the right to fair trial is a legal
protection granted to the accused to be protected from any infringement of his or her rights in
criminal justice process. The idea of fair trial, in criminal justice process, extends to cover the
right to effective defense by applying the standards of the "equality of arms" for both parties in
the proceeding.” On account of this, the rule of fair trial rights is vital because it gives equal
opportunity to the accused to confront and cross-examine the prosecution witnesses in a fair and
just manner. In short, the rule of fair trial gives, to the accused and the prosecution, the right to
be stand equally befor;, courts of law, which gives them an opportunity to them to access the

court and to present their cases accordingly.

In its scope of application, the accused's right to fair trial applies not only to the procedural
matters of the case but also the substantive fairness of criminal proceedings,6 which, in turn,
plays a vital role in determining the legitimacy of outcome of the case. So, the judiciary has to
respect the fairness of the whole stages of the trial process. In order to meet international

standards of fairness, fair trial rights of the accused need to constitute certain basic elements.’

“Khatiwada, P. Ishwor, Ensuring Fair Trial in Cases of Children in Conflict With the Laws, Nepalese perspectives,
22 June, 2005, pp 76-77  _
’See Article 14 (3) (d) (e) of the International Covenant on Civil and Political Rights (ICCPR), Adopted by the UN
General Assembly in resolution 2200 A (XXI) of 16 December 1966, entered into force on 23 March 1976; See also
Zhang Jixi, 'Fair Trial Rights in ICCPR,' Journal of Politics and Law, Vol. 2, No. 4 (December 2009) p. 41,
Southwest University of Political Science and Law, China, <htt://www.ccsenet.Org/journal .html>; (Accessed on 21
March 2011)
® Ibid, Zhang p. 39
"These basic and minimum standards include: the right to be presumed innocent until proven guilty; to be informed
of charges promptly in detail and in one's own language; the privilege against self-incrimination, to remain silent,
the right to the free assistance of an interpreter, to have a legal counsel of one's choice, the right to adequate time
and facilities to prepare for trial, to equal access and equality before the law and the courts, the right to be tried
without undue delay (speedy trial), the right to be present physically at one's trial, the right to a public hearing, the
right to present own witnesses, the right to examine adverse witnesses, the right to be tried before a competent,
independent and impartial tribunal established by law, the right not to be held guilty for an act or omission not
constituting a criminal offence and the right against second trial for the same offence.
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Where one or more of the elements of international minimum standards are not respected during
the criminal justice process, then the trial process cannot be regarded as fair to the accused.

Thus, within the domestic jurisdiction of the Member States, criminal trial procedures need to
ensure and protect the accused's right to fair trial in conformity with those rules and minimum
standards provided under the international human rights instruments. If not, the legitimacy and
moral authority of the court's decision would be easily eroded and the violations of the rights of

the accused may have occurred.®

2.2 Legal Protections of Rights of the Accused to a Fair Trial Under International and
African Human Rights Systems '
2.2.1 Legal protections of Rights of the Accused to a fair Trial Under International Human

Rights Instruments

As stated earlier, the accused's right to a fair trial is one of the most important principles
recognized under the international human rights instruments. These instruments set out some
basic rules and minimum guarantees of fair trial rights. So, international human rights treaties,
upon ratification or accession, it sets out standards and creates legal obligations for State Parties
since it contains binding commitments. Hence, under UN human rights system, a State Party that
ratified or acceded a given human rights instrument is strongly recommended to make its
domestic human rights system in conformity with the former.” In relation to this, the UN Human
Rights Committee, in the decision on the case of Mr. Lenido Lumanog and Mr. Augusto Santos
Vs. Philippines (State Party),'® the Committee held that, the Philippines, the government violated
Article 14, paragraph 3 (c) of the ICCPR for unduly delaying the conclusion of the accused's
appellate review. Hence, as State party to the ICCPR, it should provide "an effective and

enforceable remedy in ease a violation has been established."”

¥ D. A. Donovan "Leveling the Playing Field: The Judicial Duty to Protect and Enforce the Constitutional Rights of
the Accused Persons Unrepresented by Counsel" Ethiopian Law Review, Vol. 1 No. 1 (August 2002) No.l,
Ethiopian Civil Service College pp. 60-61

*Jacob and et al, International Human Rights Monitoring Mechanisms, (2™ Revised Edition, 2009), Vol. 35, pp.4-10
'UN, Human Rights Committee Views, Communication No. 1466/2006, Ninety-second session, CCPR,
CCPR/C/92/D/1466/2006, 2008, 20 March 2008, <http://www.humanrights.asia/news/ahrc-news/ ALRC-STM-007-
2008>; The authors of the communication are Mr. Lenido Lumanog and Mr. Augusto Santos, Filipino nationals
who, at the time of the submission of the communication, were on death row. They claim to be victims of a violation
by the Philippines of articles 6, paragraph 1; 9, paragraph 1; 14, paragraphs 1, 3 (c) and 5; and 26 of the ICCPR.
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There are numerous international human rights instruments, which contain the specific legal
protections to the fair trial rights of the accused. The Universal Declaration of Human Rights
(UDHR) states as "Everyone is entitled in full equality to a fair and public hearing by an

independent and impartial tribunal, in the determination of any criminal charge against him.""!

In addition to the protection provided in the UDHR, the accused's right to a fair trial has also
been recognized and elaborated in subsequent legally binding international human rights
instruments. The principle of fair trial rights of the accused has been broadly reaffirmed under
the International Covenant on Civil and Political Rights (ICCPR). The ICCPR specifies the right
of individuals to a fair trial and public hearing by a competent, independent and impartial
tribunal that is established by law.'? Here, the Covenant deals with the basic elements of fair trial
rights, as a minimum guarantees, that realized by Member State Parties in their domestic
criminal justice process. Having considered it, Article 14 (1) of the ICCPR is the most important
provision in protecting the accused during the justice process. It recognizes the accused's right to
fair trial in more comprehensively,"” which specifically includes the right to confront adverse
witnesses, to order the appearance of defense witnesses to testify in his or her favor, to be

presumed innocent until proved guilty, to be tried without undue delay.

Bearing in mind the relevance of fair trial principles to the situation of armed conflicts, the
Geneva Conventions and the Additional Protocols also regulate the accused's right to a fair trial

during times of international and non-international armed conflicts."* The Third Geneva

lsee Article 10 of the Universal Declaration of Human Rights (UDHR), adopted 10 December 1948, G.A. Res
217A, UN, 3rd sess., at 71, UN Doc A/810 (1948)
12gupra note 3, see Article 14 (1) Paragraph 1 of the ICCPR
" Supra not 5, see Articles 14 (1-7) of the ICCPR; It comprehensively provides standards of fair trial rights of
individuals charged with a criminal offence which include; right to a fair and public hearing by a competent,
independent and impartial “tribunal established by law, the right to be presumed innocent until proven guilty
according to law of the State, the right to be informed promptly and in a detailed, the right to have adequate time
and facilities for the preparation of his defense, the right to be tried without undue delay, the right to represent to
present in person or to have legal assistance assigned if he or she cannot afford legal assistance and in the interest of
justice, the right to free assistance of an interpreter, the right appeal (to have his conviction and sentence reviewed
by a higher tribunal according to law)
"See the Common Article 3 of the Four Geneva Conventions of 12 August 1949, The United Nations, Treaty Series,
vol. 1125, No. 17512, for the Protection of War Victims and Article 6 of Additional Protocol II of 1977; see also
Articles 54, 64-74 and 117-26 of the Fourth Geneva Convention contain provisions relating to the right to fair trial
in occupied territories. Additional Protocol I, Article 75 extends fair trial guarantees in an international armed
conflict to all persons, including those arrested for actions relating to the conflict; See also Articles 96 and 99-108 of
14



Convention also recognizes the fair trial fights of prisoners of war. The Fourth Geneva
Convention contains provisions relating to the right to fair trial in occupied territories. The
Additional Protocol I also guarantee the fair trial rights during international armed conflicts to all
persons, including those arrested for actions relating to the conflict. So, it can be pointed out
correctly here that, the four Geneva Conventions and the two Additional Protocols guarantee the

accused's right to a fair trial during times of international and internal armed conflict.

Further, the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment provides legal protections to fair trial rights of the accused. It basically states "Any
person regarding whom proceedings are brought in connection with any of the offences referred

to in article 4 shall be guaranteed fair treatment at all stages of the proceedings.""

Interestingly enough, the Convention on the Rights of the Child (CRC), considering the child
offender's specific situations, also grants legal protections to a fair trial rights of children. It
specifically states that no child shall be deprived of his or her liberty unlawfully or arbitrarily.'®
Furthermore, Article 37 (d) provides "Every child deprived of his or her liberty shall have the
right to prompt access to legal and other appropriate assistance, as well as the right to challenge
the legality of the deprivation of his or her liberty before a court or other competent, independent

and impartial authority, and to a prompt decision on any such action." i

In an effort to ensure the fair trial rights of the accused, the statute of International Criminal

Court (ICC) also provides that the accused shall be present during the trial except in special

the Third Geneva Convention. The Geneva Conventions and the two Additional Protocols assure the right to a fair
trial even during periods of armed conflict. See also n. 10 above, in case of undue delay in proceedings.
' See Article 7(3) of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted by the UN general assembly in resolution 39/46 of 10 December 1984 at New York; entered
into force on 26 June 1987
'®Article 37 (b) of the Convention on the Rights of the Child (CRC), adopted 20 November 1989, entered into force
2 September 1990) GA Res. 44/25 (1989), UN Doc. A/RES/44/25 (1989)
' Ibid, see Article 37 (d), Article 40 (1) (2) of the CRC; See also Committee on the Rights of the Child General
Comment No. 10 (2007); Children’s rights in juvenile justice; CRC/C/GC/10, 25 April 2007 Geneva, 15 January-2
February 2007, Forty-fourth session paragraphs 40-67 provide fair trial rights of the child offender in a
comprehensive way.
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circumstances.'® Moreover, in determining the functions and powers of the Chamber, the Statute
further states "The trial shall be held in public? The Trial Chamber may, however, determine that
special circumstances require that certain proceedings be in closed session for the purposes set
forth in article 68, or to protect confidential or sensitive information to be given in evidence."" It
basically states that in the determination of any charge, the accused shall be entitled to a public
hearing, having regard_to the provisions of this Statute, to a fair hearing conducted impartially,
and to "the following minimum guarantees, in full equality"*® Thus, it can be said that the ICC
Statute incorporates the best evolved, most comprehensive basic rules and standards that

essentially constitutes fair trial rights of the accused.

By way conclusion, based on the aforementioned international human rights instruments and
minimum standards provided therein, the accused has the right to fair trial in domestic criminal
justice process. Accordingly, States Parties are required to realize these basic rules and minimum

guarantees in their domestic legal systems so as to make the criminal trial fair to the accused.

"®Article 63 (1) of the Rome Statute of the International Criminal Court (ICC), Adopted in Rome on 17 July 1998
and opened for signature and ratification entered into force on 1 July 2002; See Sub Article 2 of Article 63 provides
the special circumstances stating that; If the accused, being present before the Court, continues to disrupt the trial,
the Trial Chamber may remove the accused and shall make provision for him or her to observe the trial and instruct
counsel from outside the courtroom, through the use of communications technology, if required. Such measures
shall be taken only in exceptional circumstances after-other reasonable alternatives have proved inadequate, and
only for such duration as is strictly required.
1% Article 64 of the ICC, See all the reasons provided under Article 68 of the ICC
PArticle 67 (1) (a-g) of the ICC, the minimum guarantees provided to the accused includes; To be informed
promptly and in detail of the nature, cause and content of the charge, in a language which the accused fully
understands and speaks; to have adequate time and facilities for the preparation of the defense and to communicate
freely with counsel of the accused's choosing in confidence; to be tried without undue delay; Subject to article 63,
paragraph 2, to be present at the trial, to conduct the defense in person or through legal assistance of the accused's
choosing, to be informed, if the accused does not have legal assistance, of this right and to have legal assistance
assigned by the Court in any case where the interests of justice so require, and without payment if the accused lacks
sufficient means to pay for it; to examine, or have examined, the witnesses against him or her and to obtain the
attendance and examination of witnesses on his or her behalf under the same conditions as witnesses against him or
her; to raise defenses and to present other evidence admissible under this Statute; To have, free of any cost, the
assistance of a competent interpreter and such translations as are necessary to meet the requirements of fairness, if
any of the proceedings of or documents presented to the Court are not in a language which the accused fully
understands and speaks; Not to be compelled to testify or to confess guilt.
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2.2.2 Legal Protections to the Accused's Fair trial Rights Under African Human Rights

Instruments

The African [Banjul] Charter on Human and Peoples' Rights (ACHPR) contains provisions

1.21

related to the right of the accused to a fair trial.” The African Charter recognizes the accused's

right to fair trial by stating that:
[E]very individual shall have the right to have his cause heard. This comprises. the right
to an appeal to ¢pmpetent national organs against acts of violating his fundamental
rights as recognized and guaranteed by conventions, laws, regulations and customs in
force, the right to be presumed innocent until proved guilty by a competent court or
tribunal; the right to defense, including the right to be defended by counsel of his choice;

the right to be tried within a reasonable time by an impartial court or tribunal. 2

It is obvious that, the above provision of the African Charter clearly defines the right to a fair
trial and sets out the procedural guarantees. Tﬁe promotion of the fair trial rights enshrined in the
African Charter is also guided by the general principles stated as "State parties to the present
Charter shall have the duty to guarantee the independence of the Courts, and shall allow the
establishment, and improvement of appropriate national institutions entrusted with the promotion
and protection of the rights and freedoms guaranteed by the present Charter."* In this case, the
African Charter calls up on all Member States to adopt effective legislative and other measures

so as to ensure the realization of the obligations provided in the Charter.*

In order to elaborate the accused's fair trial rights that recognized under Article 7 (1) of the
Charter, the African Commission on Human and Peoples' Rights has adopted a Resolution on the
Right to Recourse Procedure and Fair Trial.®® The Resolution provides the general principles

=

which are essential requirements for the fair trial rights of the accused, particularly, fair and

2! Articles 3, 7 and 26 of the African Charter on Human and Peoples’ Rights (ACHPR), adopted 27 June 1981
(entered into force 21 October 2001), OAU Doc. CAB/LEG/67/3 rev. 5,21 L.L.M. 58 (1982)
*2 Ibid, see Article 7 (1)
#1bid, see Article 1 of the African (Banjul) Charter
*Ibid, see the preamble of the Charter
*The African Commission"on Human and Peoples' Rights; Principles and Guidelines on the Right to a Fair Trial
and Legal Assistance in Africa /Doc No ACHPR/COMM/FIN (XI)Annex VII, 9 March 1992/
<http://www.achpr.org> (Accessed on 25 March 2011); the Resolution further elaborates Article 7 (1) of the Charter
and guarantees additional rights of the accused, including: notification of charges, appearance before a judicial
officer, right to release pending trial, presumption of innocence, adequate preparation of the defense, speedy trial,
examination of witnesses and the right to an interpreter.
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public hearings and impartial tribunal applicable to all legal proceedings. Specifically, it states
"In the determination of any criminal charge against a person, or of a person's rights and
obligations, everyone shall be entitled to a fair and public hearing by a legally constituted
competent, independent and impartial judicial*body."* It is worth to mention here that one of the
peculiar natures of the African Charter is that, it does not contain a provision allowing Member
States to derogate their obligations. Hence, under the African Charter, the accused's right to fair
trial is even stronger than Article 14 (1) of the ICCPR, which cannot be derogated by the

Member States in the former case.

In addition to the ACHPR, the African Charter on the Rights and Welfare of the Child
(ACRWC), under Article 17 (1), provides set of fair trial rights to children. The ACRWC
imposes obligation on State Parties to ensure that, every child accused or found guilty of having
infringed penal law shall have the right to special treatment in a manner consistent with the
child's sense of dignity and worth, and which reinforces respect for human rights and
fundamental freedoms of others. Hence, it bounds a State Party to ensure every child accused in
infringing the penal law shall be afforded legal and other appropriate assistance in preparation
and presentation of his or her defense.”’ It also provides that States parties shall ensure that
every child accused in infringing the penal law shall have the matter determined as speedily as
possible by an impartial tribunal and if found guilty, be entitled to an appeal by a higher
tribunal.”®

2.2 Fair Trial Rights of the Accused in Ethiopia

The Constitution of the Federal Democratic Republic of Ethiopia (FDRE)* provides legal
protections to safeguard the rights of accused in a criminal trial. Article 20 of the FDRE

Constitution provides the rights of the accused during the criminal justice process.

-

*Ibid, AU Principles and Guidelines on the Right to a Fair trial and Legal Assistance in Africa; See the General
Principles under Articles 1, 2, 3 and 4.
7See Article 17 (2) (c) of the ACRWC, which also provides that; every child accused in infringing the penal law
shall be presumed innocent until duly recognized guilty, informed promptly in a language that he understands and in
detail of the charge against him, entitled to the assistance of an interpreter if he or she cannot understand the
language used, and be afforded legal and other appropriate assistance in the preparation and presentation of his
defense. -
* Ibid, See Article 17(2) (Iv)
®The Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No. 1/1995. 1* Year No.l Addis
Ababa—21* August, 1995
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Under the Constitution, one of the recognized rights of the accused is to be informed sufficiently
about the contents and details of the alleged crime. The accused, where charged for criminal
offence, shall be entitled to be informed promptly about the particulars of the charge in detail,

where necessary, in a language that he or she understands.™

Moreover, the accused has a constitutional rigi'lt to fair hearing. It specifically states that:
"Accused persons have the right to full access to any evidence presented against them,
to examine witnesses testifying against them, to adduce or to have evidence produced in
their own defense, and to obtain the attendance and examination of witnesses on their
behalf before the court."!
Based on the above Constitutional provision, the accused is entitled to call a witness in his
favour and to cross-examine the prosecution witnesses either by himself or through his legal
counsel. Besides, the accused person is also entitled to have the assistance of an interpreter
without payment if he cannot understand the language used at the trial for the offence. The
competency of the interpreter to interpret the language of proceedings is key issue that
needs to be considered in the context of the Ethiopian criminal justice process. Presumption
of innocence is also a fair trial right, which the accused is entitled.>? In this case, until the

accused's guilt is established by courts of law, the accused is presumed to be innocent.

The FDRE Constitution, however, does not clearly provide that the accused is entitled to be
given adequate time and facilities™ to prepare for his or her defence. According to the
practice of the Courts of Ethiopia, the accused has given an adjournment in order to secure

the services of a defence counsel or the attendance of witnesses in his defence.

2.3 The Right of the Accused to Confront Adverse witnesses: Is it an absolute Right?
The Confrontation Clause of the Sixth Amendment to the United States Constitution provides

that "....in all criminal prosecutions, the accused shall enjoy the right...to be confronted with the

*® Ibid, see Article 20 Sub Articles (2) and (7) of the FDRE Constitution

*! Ibid, see Article 20 (3)

32 Ibid, see Article 20 (3)

#Mike Redmayne, 'Confronting Confrontation, LSE Law, Society and Economy Working Papers 10/2010, p.2,
London School of Economics and Political Science, Law Department <http://www. Ise.ac.uk/collect ions/law/w p
s/WPS2010-10_Redmayne.pdf> (Accessed on 14 April 2011)
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witnesses against him."** Based on this, the right to confrontation is a right to have a face-to-face
confrontation with adverse witnesses, who are offering testimonial evidence against the accused.
In order to exercise this right, the accused has to physically present during stages of trial process
since it enables him or her to attend the testimony offered by prosecution witnesses, and

accordingly to consult with legal counsel.*

In light of the above concept, as has been mentioned, the ICCPR states that the accused has a
right to examine, to have examined the witnesses against him or her, and to obtain the attendance
and examination of defense witnesses under the same condition as opponent witnesses.*® Simply

put, the right to confront the prosecution witnesses is the key aspect within the scope of

standards of fair trial ri'ghts.

The most important aspects of the accused's right to confrontation include; first, the right to
cross-examine prosecution witnesses. The accused's right to cross examine the prosecution
witnesses is absolutely necessary to detect and expose any falsehood or inaccuracy of testimony
offered by prosecution witnesses.”’ Secondly, the accused has a right to physically present in the
courtroom and to confront prosecution witnesses at the time of testimony offered. However, this
right of the accused can be excepted where the trial involves some special circumstances, for
instance, where the prosecution witnesses are children. Hence, procedures allowing child
witnesses to testify by video link could be constitutional.*® Thirdly, the accused has the right to
know the identity of prosecution witnesses, which may also be necessary to the defense and
cross-examining witness for possible impeachment.”® All these aspects of the accused's right to
confront the prosecution witnesses make the criminal justice process fair and equitable to both

parties in the proceeding. This opportunity creates a chance to the accused to test the credibility

* Ibid, p. 2
3Lesnie, Vanessa, What is a Fair Trial? A Basic Guide to Legal Standards and Practice March 2000 the Lawyers
Committee for Human Rights p.18, <http://www.humanrightsfirst.org/wp-content/uploads/pdf/fair_trial.pdf>
(Accessed on 12 April 2011)
% Supra note 8, see Paragraph 3 (e) of Article 14 (3) (e) of the ICCPR
*’Supra note 1, Cassese, p. 386
*Ibid, p. 385; See also n.33 above, pp. 6-7; According to Clark, the accused's right to confrontation involves the
relevant witness testifying in his or her presence at trial, being able to put questions to prosecution witnesses. But,
departure from this generally accepted perspective of right to confrontation may be permissible and constitutional.
In this regard, in the case of Crawford Maryland v Craig, 497 US 836 (1990), a 5-4 majority decision, the United
3S9ta|t)ef1 Supreme Court ruled that procedures allowing child witnesses to testify by video link could be constitutional.
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and reliability of testimgonial evidences offered by the prosecution witnesses, and to expose any

underlying prejudices and biases therein.

In relation to the above concept, however, one may question that, can the accused enjoy the right
to confront face to face, and cross examine prosecution witnesses without any restrictions? The
answer to this question compels to look for the available theoretical and normative grounds as
well as practices both at international and national levels, if any. The test laid down by the
international human rights instruments is that, the accused's right to a fair trial can be restricted
to a reasonable extent, with a view to ensure the rights of victims and witnesses of crime.*’ As it
will be indicated below, the law seeks to balance those rights of the accused in one hand and the
specific rights of victims and witnesses on the other hand. However, it does not mean that such

right of the accused car be enjoyed without restrictions.

With regard to the accused's right to cross examine the prosecution witnesses, Mr. lan stated it as

follows:
[t]he right to confrontation is subject to numerous limitations and exceptions. It
Sfrequently loses the priority that might be suggested by its apparent status. The pressure
Jfor modification of the right to confrontation has continued to increase. It is shrinking
right. Many jurisdictions have introduced a range of special measures to ease the task
faced by vulnerable and intimidated witnesses in giving evidences. Again the Scope of
these measures is expanding. Orders for witness anonymity and legislations to these
effects have made in a number of jurisdictions. All these developments cut back, in
various ways, the scope of a right to confrontation. Such right may have been
established in the common law but, any idea that it has some unique or permanent
would seem to be myth. Hence, based on this theoretical grounds, the accused may have
the right to cross examine a witness against him but no right to confiont in a physical

sense, as in a case of special measures for vulnerable witnesses.”'

““Supra note 34, see Article 14 of the ICCPR
*'Dennis, Ian 'The Right to Confront Witnesses: Meanings, Myths and Human Rights,' Criminal Law and Human
Rights Review, Faculty of Law, UCL, (2010) pp 265-268, <http://agc-wopac.age.gov.my/e-docs/Journal/00000
16534.pdf> (Accessed on 05/07/2011)
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In justifying the restriction on the accused's full enjoyment of rights to confront the prosecution
witnesses, the ICCPR, as a normative ground, provides as follows:
"..... The press and the public may be excluded from all or part of a trial for reasons of
morals, public order or national security in a democratic sociely, or when the interest
of the private lives of the parties so requires, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would prejudice the

interests of justice... ... L

For reasons given hereinabove and considering the special situation of children, at international
level, there has been a pressing legislative need to intervene and to provide legal protections to
child victims and witnesses in criminal justice process. The legal protections accorded to child
victims and witnesses are desirable because it heavily contributes to promote and protect the

rights of children contained under the CRC.

In addition to the international human rights instruments that impose restrictions on the accused's
right to fair trial, the right to confront prosecution witnesses, particularly, child victims and
witnesses has also been considered in the criminal proceedings. In this regard, the experience of
Judiciary in India shows that, the accused's right to a fair trial is treated not as an absolute right.
For instance, in a case, Kartar Singh v. Stateiof Punjab (1994) 3 SCC 569, the Indian Supreme
Court upheld the validity of keeping the identity and address of a witness secret upon certain
contingencies, and to withhold the names and addresses of witnesses. The court held stating "the
right of the accused to cross-examine prosecution witnesses was not absolute but was subject to
exceptions."43 In another case, in a case, Sakshi v. Union of India (2004) 6 scale 15, the Supreme
Court of India, laid down that "Certain procedural safeguards had to be followed to protect the

victim of child in sexual abuse during the conduct of the trial."*

*2 Ibid, Article 14 (1) of the ICCPR; See also the Statute of the ICC
# Law Commission of India's Consultation Paper on Witness Protection, 13August, 2004, Available at
<http://lawcommissionofindia.nic.in/Summary%200f%20the%20Consultation%20paper%200n%20 Wit
ness%20protection%20AND%20Questionnaire.pdf>; see case Kartar Singh v. State of Punjab (1994) 3 SCC 569
the Supreme Court decision
*“ Ibid, See the case, Sakshi v. Union of India (2004) 6 Scale 15 the Supreme Court referred to the 172nd Report of
the Law Commission
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It has been argued that, where child victims and witnesses are allowed to give shielded testimony
in the courtrooms, there is high possibility of prejudice to the accused resulting from such
shielded child witnesses, and children's memories, thoughts, and statements can easily be
influenced by adults regardless of their truthfulness.” Accordingly, they also argue that such
procedures unjustly compromises the constitutional rights of the accused with those rights of the
child victims and witnesses, and diminishes the presumption of innocence guaranteed to the

accused in criminal proceedings.*®

However, during the criminal proceedings, the specific legal rights of child victims and
witnesses, possibly, conflict with fair trial rights of the accused in many circumstances. For
instance, where the accused personally joins the child victims and witnesses face-to-face in
courtrooms, the child can be exposed to psychological and emotional abuses such as mental

distress, feelings of emotional distress, isolation and confinement to home.

With regard to roles need to be played by the judiciary to protect the rights of women and
children, it has stated that:
[t]he Judiciary can strongly reinforce the message that violence on women and children
is a serious criminal matter for which the abuser will be held accountable. The judge
sets the tone in the courtroom and makes the most critical decisions affecting the lives
of the victims of women and children._Therefore, be sensitive to the dynamics of
domestic violence in order to pass equitable verdicts. Sensitization of the judiciary to

issues of women and children is critical.”’

Having considered the child victim's exceptional circumstances, and on the basis of Article 14 of
the ICCPR that allows 1easonable restrictions to the enjoyment of the accused's right to fair trial,
the Court can impose reasonable restrictions on the exercise of fair trial rights of the accused. In
specific terms, the Court can prevent the accused from raising any kind of cross-examination

questions, which are irrelevant to the facts or confusing, repetitive, and prejudicial questions, or

* Ibid

“ Ibid

H Coomaraswamy, Radhika Combating Domestic Violence: Obligations of the State, (June 2000), Innocenti Digest,
<http://www.unicef-irc.org/publications/pdf/iwp_2010_13.pdf> (Accessed on 11 August 2011)
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that may harass the child victims and witnesses."® In these regards, the accused may be prevented
from directly putting cross- examinations questions on child victims and witnesses. So, the right
of the accused to an open, fair and public trial is fundamental but it is not treated as an absolute

right that he can enjoy without restrictions.

In conclusion, the accused may be prevented from confronting adverse witnesses face-to-face
with a view to balance the child victims' and witnesses' rights. Special protection for rights and
best interests of the child victims and witnesses is paramount importance in promoting their best

attainable standard of development.49

2.4 Conclusion

This chapter discussed that, the accused has a right to a fair trial during the criminal trial process.
It is the fundamental right of the accused under the international, regional and national human
rights systems. The accused's right to a fair trial is a set of bundle of related but separated rights*®
which enables him or her to equally confront the prosecution during the criminal justice process.
As it is clearly stated under the ICCPR, the accused's right to a fair trial is a norm of international
human rights law designed to protect individuals from the unlawful and arbitrary suppression of

basic rights and freedoms.”’

However, despite its fundamental importance to the accused during the criminal trial process, the
right to fair trial is subject to numerous limitations. It is not the right which the accused enjoys
without restrictions. Legitimate restrictions could be imposed on the accused's right to a fair trial.
These restrictions could be imposed as a special measures intended to protect the vulnerable and
intimidated groups, for instance, child victims and witnesses, to enable them to give better

evidence in a friendly courtroom environment.

®Gershman, Bennett L., 'Child Witnesses and Procedural Fairness' (2001) p. 594, American Journal of Trial
Advocacy Vol. 24-585; Paper 127 <http://digitalcommons.pace.edw/law faculty/127> (Accessed on 23 February
2011)

*United Nations (UN), United Nations Office on Drugs and Crime (UNODC); Handbook for Professionals and
Policymakers on Justice Matters involving Child Victims and Witnesses of Crime Criminal Justice Handbook Series
(2009) <htt://www.unodc.org/pdf/criminal_justice/Guidelines E. pdf> (Accessed on 21 January 2011)

% Supra note 41, Dennis, Ian p. 270

°! Supra note 5, see Article 14 of the ICCPR
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Chapter Three
Legal Protections of the Rights of Child Victims and Witnesses
3.1 Introduction
The previous chapter discussed accused's rights to a fair trial under the international and regional
human rights frameworks. It dealt with the normative basis of the fair trial rights of the accused

in the context of criminal justice process.

In recent years, much attention has been given to the child's protection from physical assaults,
emotional distress or neglect which may cause the children's victimization. So, the specific rights
child victims and witnesses of crime have accorded legal protections under international and
regional child rights instruments, standards and Guidelines. At present, the normative safeguards
are put in place so as to address the problems and victimization that resulted due to the child's
involvement in the criminal justice process. In order to implement the specific rights of children,
the judiciary and other law enforcement agencies of the government should carefully consider
and enforce' the international legal protections at national level. On top of that, effective
legislative, administrative and other appropriate measures should be taken by the State Party to

realize the rights of children.

However, lack of effective legal protections and support mechanism make the incidence of crime
harder for children to deal with their worries and emotional impact of abuse.® Hence, this
Chapter, in the following parts, presents the legal protections provided by international and
regional child rights instruments to the rights of child victims and witnesses during the criminal
justice process, in light of fair trial rights of the accused. It point out and analyze the existing
legal safeguards which benefits to enforce rights of child victim and witness vis-a-vis the

accused's fair trial rights. The chapter, first, discusses specific rights, needs and situation of child

! Lansdowne, Geri son, Children's Rights, A Second Chance: Save the Children (September, 2000) p. 59 According
to Lansdowne, all actions, policies and practices should be carefully considered and assessed to ensure the that they
take full account of the best interest of children. London, UK

’Committee on the Rights of the Child, General Comment No.5 (2003) General measures of implementation of the
Convention on the Rights of the Child; Thirty-fourth session 19 September-3 October 2003 CRC/GC/2003/5 27,
2003; See paragraphs 17-18, 26-27

*Richman, Naomi, Communicating with Children: Helping Children in Distress: Save the Children (2000) p.69
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victims and witnesses, and then highlights the possible areas of tension that exists between the
protection granted to the children victims and witnesses, and the accused's right to a fair trial

during the criminal justice process.

3.2 Legal Regimes in the Protection of the Rights of Child Victims and Witnesses

In criminal justice process, child victims are usually called to appear before proceedings as
witness of the alleged crime. When coming into contact with the criminal justice system, they
may be exposed to physical, psychological and social harms due to their age and immaturity.*
The vulnerabilities of child victims and witnesses in the criminal justice process, unless special
measures taken and protections granted, will continue as a secondary victimization while they
participate in the trial process.” During their participation, particularly, when they appear to offer
testimonial evidences in courtroom proceedings, they are intimidated, confused and exposed to
additional victimization due to child-unfriendly environments therein. To state in specific terms,
in assisting the justice process for finding the truth and making justice, it has been observed that

victims and witnesses show distress and are very frightened when they appear before courts.®

Similarly, questions of examination and cross-examination posed by the prosecutor, the accused
and/or defense lawyer, where not well controlled, causes mental distress on child victim and
witness, they feel shame and sense of guilt while giving testimonial evidences.” In this case, it
can be said that, the courtroom environment is disturbingly provocative to child victims and
witnesses. Considering its impact on children, the judicial criminal proceedings are required to

provide the specific rules of procedures that regulate the child's participation. Hence, at national

*An Michels, 'Psychosocial Support for Children: Protecting the rights of child victims and witnesses in transitional
justice processes' (2010), Inhocenti Working Paper No. 2010-14, Florence, UNICEF, Innocenti Research Centre, pp.
19-20, <http://www.unicef-irc.org/publications/pdf/iwp_2010_ 14.pdf> (Accessed on 21 February 2011); According
to this study, children’s involvement in the justice process is not only necessary to provide evidence of the alleged
crimes, but also it creates an important opportunity to have the children's voices heard in the process. Due to their
age, however, child witnesses are particularly vulnerable to violation of their rights and to be psychological harm by
the judicial process.
SUnited Nations Office on Drugs and Crime, Cross-Cutting Issues, Juvenile Justice, Criminal Justice Assessment
Toolkit (New York, 2006), p.21 <http://www.unodc.org/documents/justice-and-prison-reform/cjat_eng/2 Juve
nile_Justice.pdf> (Accessed on 24 February 2011
®Apreotesei loana-Alina, the Victims of the Crimes under the Jurisdiction of the International Criminal Court —
Some Aspects of Legal Responsibility, Miskolc Journal of International Law Vol. 4., 2007, No. 1. P. 97, <http://epa
.0szk.hu/00200/00294/00009/pdf/2007 1apreoteseil .pdf> (Accessed on 12 January 2011)
” Supra note 1, Michaels, p.8
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level, special protection and recovery schemes need to be arranged for the child victim and
witness during criminal justice process, in conformity with their specific rights and needs

accorded under the CRC.®

On top of that, it can be fully understood from the experiences of the South Africa's Criminal
Procedure Act,’ the prosecution of crimes committed against children cannot succeed without
proper support and protection mechanisms for the child victims and witnesses. During the
criminal justice process, the judiciary and law enforcement agencies may fail to understand
specific rights and interests of child victims and witnesses that provided under international,

regional and national child rights instruments.

The practical significance of the participation of child victims and witness in the justice process
can be ascertained from two different angles. First, it heavily contributes to produce crucial
evidences of the prosecution of the case. Secondly, it creates opportunity for children to have

their voices heard in judicial criminal proceedings.'®

With these ends in view, the UN, Economic and Social Council has recently focused on
increased attention on the position of child victims and witnesses of crime, and hence adopted
"the United Nations Guidelines on Justice in Matters involving Child Victims and Witnesses of
Crime.'" Though the guidelines are not binding legal instruments, it provides clarifications on

principles and standards contained in the CRC, and suggest specific protection mechanisms that

¥ See Article 39 of the Convention on the Rights of the.Child, General Assembly resolution 44/25 of November 20,
1989 Entry into force September 2, 1990

? Mahony, Chris The justice sector after thought: Institute of Security Studies (2010) Witness protection in Africa;
See the South Africa's Witness Protection Unit: Africa's first domestic protection mechanism, pp.95 107,
<http://www.iss.co.za/siteimages/WitnessProt.pdf 9> (Accessed on20 March 2011); The South African Criminal
Procedure Act, Witness Protection Act 1998, under section 7, governs in-court protective measures. It provides for a
closed hearings, anonymity, testimony via closed-circuit television, and testimony without fear of self-incrimination.
Children are also allowed with intermediaries but it has no provision for psychosocial accompaniment for
psychologically vulnerable witnesses exists.

"Supra note 4; See also Article 12 of the CRC, Articles 4(2) and 7 of the ACRWC, which provides the child's right
to participate in the judicial proceedings. Besides, see the Committee on the Rights of the Child, General Comment
No. 12, the Right of the Child to be Heard, Fifty-First Session, Geneva, CRC/C/GC/12/ 20 July 2009, paragraph 64
which states, the right of the child victim and witness to be heard is also linked to the right to be informed about
issues such as availability of health, psychological and social services, the role of a child victim and/or witness in the
process, the ways in which "questioning" is conducted, existing support mechanisms in place for the child when
submitting a complaint and participating in investigations and court proceedings, the specific places and times of
hearings, the availability of protective measures, the possibilities of receiving reparation, and the provisions for
appeal.

1E]‘he UN, the Economic and Social Council, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime (hereinafter referred as the Guidelines), Resolution 2005/20, 36" Plenary Meeting 22 July 2005
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required by State Parties in the protection of rights of child victims and witnesses during the

g - 12
criminal justice processes.

In addition, legal protection granted to the rights of child victims and witnesses are provided
under several international and regional human rights instruments such as the UDHR,13 ICCPR,l4
ICESCR,"” CRC,'® Convention Concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labor,'” the Optional Protocol to the Convention on the
Rights of the Child on the Sale of children, Child Prostitution and Child Pornography,'® the
United Nations Convention against Transnational Organized Crime,'? Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the
United Nations Convention against Transnational Organized Crime,”® the African Charter on
Human and Peoples’ Rights (ACHPR),?! African Charter on the Rights and Welfare of the Child
(ACRWC),” The African Commission on Human and Peoples' Rights, Principles and Guidelines
on the Right to a Fair Trial and Legal Assistance in Africa.”?

Further, there are non-binding international declarations and standards provided to protect child

victims and witnesses.>* The Economic and Social Council passed resolutions with a view to

Ibid, see the key objectives; sce paragraph 3 (a) of the Guidelines; it states that the guidelines provide a practical
framework to assist in the review of national and domestic laws, procedures and practices so that these ensure full
respect for the rights of child victims and witnesses of crime and contribute to the implementation of the Convention
on the Rights of the Child, by parties to that Convention.

The Universal Declaration of Human Rights (General Assembly resolution 217 A (III));"

“International Covenant on Civil and Political Rights (ICCPR), 1966, the General Assembly resolution 2200A
(XXI); ICCPR, under Article 24(1), provides that every child shall have, without any discrimination as to race,
color, language, race, religion, social origin, property or birth, the right to such measures of protection as are
required by his status, as a minor, on the part of his family, society and the state.

5The ICESCR, 1966, under Article 10, states that special measures and assistance should be taken on behalf of all
children and young person without any discrimination for reasons of parentage or other conditions.

The United Nations, Treaty Series, vol. 1577, No. 27531

17 The United Nations, Treaty Series, vol. 2133, No. 37245

18 The United Nations, Treaty Series, vol. 2171, No. 27531

1 The United Nations, Treaty Series, vol. 2225, No. 39574

2 The United Nations, Treaty Series, vol. 2237, No. 39574

*'The African Charter on the Rights and Welfare of the Child; OAU Doc. CAB/LEG/24.9/49 July 1990 Entry into
force November 29, 1999; the OAU Doc. CAB/LEG/67/3 rev. 5, 21 1.L.M. 58 (1982

22 The OAU Doc.CAB/LEG/ 24.9/49 (1990);

 The ACHPR Doc No ACHPR/COMM/FIN (XI)/Annex VII, 9 March 1992

*The non-binding instruments includes; the Declaration on the Protection of All Persons from Being Subjected to
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (General Assembly resolution 3452
(XXX), annex); the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
(General Assembly resolution 40/34, annex); Guidelines for Action on Children in the Criminal Justice System
(Economic and Social Council resolution 1997/30, annex); Recommendation concerning the Prohibition and
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assist domestic laws, procedures, and practices so that the rights of child victims and witnesses
fully realized in particular, and the Convention on the Rights of the Child in gem—‘:ral.25 These
non-binding instruments provide some basic standards, norms, principles and guidelines to assist

the domestic criminal justice process at large.

3.3 Specific Rights of Child Victims and Witnesses Under the International and African
Human Rights Instruments

3.3.1 The Best Interests of the Child Victims and Witnesses

The principle of the best interests of the child is the most important standard of the CRC, which
applies to all matters, particularly, matters of guardianship, and custody as well as access rights
of the child.?® State Parties are bound to ensure implementation of the best interests of children
as a primary consideration in all matters affecting them. In this regard, the CRC states "In all
actions concerning children, whether undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative bodies, the best interests of the child shall
be a primary consideration.””” The African Charter on the Rights and Welfare of the Child
(ACRWC) also provides closely similar obligation to its Member States. Since the best interest
of the child is linked with other rights of the child, for instance, with the child's right to freedom
of thought, conscience and religion, the ACRWC imposes obligation on parents and legal
guardians of the child, to provide guidance and direction in the child's exercise of these rights,
considering the best interest and evolving capacities of the child. The CRC, however, imposes
obligation on Member States to respect the responsibilities, rights and duties of parents or, where
applicable, the members of the extended family or community, to provide appropriate direction

and guidance to the child in the exercise of the rights recognized in the present Convention.?®

Immediate Action for the Elimination of the Worst Forms of Child Labor, 1999 (Recommendation No. 190);
General comment No. 10:Children’s rights in juvenile justice, 44" session, (2007) HRI/GEN/1/Rev.9 (Vol. 1)
»The Guidelines for Action on Children in the Criminal Justice System, annexed to Economic and Social Council
resolution 1997/30, on Administration of juvenile justice.

% Alston, Philip, The best Interests of the Child (1994) p.27

*’Supra note 5, see Article 3 of the CRC.

*Supra note 18, the ACRWC; Article 9(2) of the ACRWC; it states that parents, and where applicable, legal
guardians shall have a duty to provide guidance and direction in the exercise of the child's right to freedom of
thought, conscience and religion, having regard to the evolving capacities, and best interests of the child. See also
Article 5 of the CRC, which provides, States Parties shall respect the responsibilities, rights and duties of parents or,
where applicable, the members of the extended family or community as provided for by local custom, legal
guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving
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As it is mentioned above, any decision taken by either the government authority or private
institutions concerning children must actively consider and involve the principle of the best
interest of the child. A comprehensive approach shall be adopted so as to assess and balance the
needs, and interests of the child. The principle of the best interest protects the child from any
forms of abuse and neglect, particularly, protection as to the psychological, legal, social and
economic interests as well as physical well-being of the child.*® In this vein, protections accorded
to the best interests of child victims and witnesses during the criminal justice process must
include protections from physical, psychological, mental, emotional harms or from any other
forms of hardship.”® This implies that, while protecting fair trial rights of the accused, the best
interests of child victims and witnesses must not be disregarded. Even though tensions exist
between the best interests of the child and the best interest of the case, the importance of the
child victims' and witnesses' participation in process of finding the truth, and justifying the loss
as well as healing the wounds of terrible crimes must not be forgotten, which need to take in to
account the child's best interests.”' "

In considering the child's best interest, and the accused's right to a fair trial, the obligation of a
State party needs to be considered from two aspects. In the first place, where the accused is a
child offender, then the treatment need to be given to both the child victims and the child
offender may create a situate of difficulty. Here, the child offender has also the special
guarantees for a fair trial. It obliges a State Party to ensure that every child alleged as or accused

of having infringed the penal law receives fair treatment and trial.*> Besides, the child offender

capacities of the child, appropriate direction and guidance in the exercise by the child of the rights recognized in the
?resent Convention.

’Bueren, Van Geraldine, The International Law of the Rights of the Child, (1998) pp 46-49
*See Paragraph 8 (c) of the Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime,
chapter II1, Principles '
*'Gerard J. Mekjian and Mathew C. Varughese, Hearing the Victim's Voice: Analysis of Victims' Advocate
Participation in the Trial Proceeding of the International Criminal Court, 17 Pace Int'l L. Rev. I (2005) p. 43
<http://digitalcommons.pace.edu/pilr/vol17/iss1/1> (Accessed1 1 on March 2011); See also note 4 above, Michaels,
An, p. 21; the fact that the participation of child victims and witnesses in the criminal justice process is necessary for
effective prosecutions. However, it has been argued that sometimes there is tension between the best interests of the
child and the best interests of a case. The value of the evidence a child can bring forward is a key factor in deciding
whether or not a child should testify, especially in judicial mechanisms. However, given understanding of the needs
and vulnerabilities of child Witnesses and a good working relationship between the prosecutor and the support staff,
it should be possible to reconcile the interests of the case with the interest of the child. A good prosecutor knows that
Justice benefits when the child on the stand is sufficiently supported and feels comfortable.
2See Article 40 (1) (2) of the CRC State Parties recognize the right of every child alleged as, accused of, or
recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's
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has also the right that his or her best interest of the child to be primarily considered in all actions

including government's actions.

Hence, both the child victim's best interest arid the best interest of the child offender is equally
competing each other. Thus, the special protections need to be granted to the best interests of the
child victims and the best interests of the child offender may face enforcement problems. So, the
judiciary and prosecution office shall critically consider case by case the competing interests of

the child offender and the child victim case by case, before taking any actions.

From the above legal principles and standards, it is abundantly clear that, the judicial and law
enforcement officials of the Member States, in all their actions, must prioritize and take
considerations of the best interest of the child. Put specifically, the national criminal justice
process should give careful thought to the physical, mental, spiritual, moral and social
protections to the child victim and witnesses: To substantiate this idea, for instance, where the
child victim has been traumatized as consequences of crimes committed against him/her, or feels
distress in courtrooms while offering testimonial evidences, adequate protective measures and

steps should be taken so as to ensure the child's to harmonious participation.

With regard to the guidelines, it suggests that there has to be a balance between the rights of the
child victims and witnesses, and the fair trial rights of the accused.” Thus, it can be pointed out
here that, the best interests of the child victims and witnesses should be balanced with the

competing interest of the rights of the accused to a fair trial. Here, it has to be noted that the

sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of
others and which takes into account the child's age and the desirability of promoting the child's reintegration and the
child's assuming constructive role in society. See also Committee on the Rights of the Child General Comment No.
10 (2007); Children’s rights in juvenile justice; CRC/C/GC/10, 25 April 2007Geneva, 15 January-2 February 2007,
Forty-fourth session; See paragraph 44, which states that, it is obvious that for a child alleged as, accused of, or
recognized as having infringed the penal law, the implementation of the CRC and the specific general principles as
well as provisions such as Articles 2, 3,4, 6, 12, 37 and 40 of CRC are fundamental for a fair trial. See also
paragraph 10, same General Comment 10, which also states the protection of the best interests of the child means,
for instance, that the traditional objectives of criminal justice, such as repression/retribution, must give way to
rehabilitation and restorative justice objectives in dealing with child offenders. This can be done in concert with
attention to effective public’safety.

%3 Supra note 30, see Paragraph 7 (j) of the Guidelines, it recalls that justice for child victims and witnesses of crime
must be assured while safeguarding the rights of accused and convicted offenders.
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Guidelines intends to protect the best interests of the child not only from the point of direct and
consequential effects of the crime,’ but also it views to advance the role and capacity of the
child in contributing to the criminal justice system.” To achieve these ends, the National
Criminal trial proceedings must be conducive to the participation of the child and to fully reflect
the children's right to be heard and express views as per Article 12 of the CRC.*® Hence, the
national criminal justice process must consider that the best interest of the child is not an
independent right that exists separately, rather it is strongly linked with all other rights of the
child such as the child's right to express views freely in all matters affecting the child, the
Member State's obligation to undertake all appropriate legislative, administrative measures, and

in all the actions of the implementing the rights of child.*’

Therefore, considering the basic principles and standards of the Guidelines and other
instruments, States Parties of the CRC are expected to take all appropriate legislative and
administrative reforms to ensure the best interest of child victims and witnesses, as a primary

consideration in their domestic criminal justice process.

3.3.2 The Right to be Treated with Dignity and Compassion
Child victims and witnesses shall be treated with due care, sensitivity, fairness and respect at all
stages of the criminal trial process with special attention for the child's personal situation,

wellbeing and special needs, particularly, respect for physical and psychological integrity.*®

*The United Nations, Office for Drug Control and Crime Prevention, Handbook on Justice for Victims: on the Use
and Application of the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (New
York, 1999), p.9 Here, the direct and consequential effects of crime refers to direct victimization and hardships that
occur as a direct result of the criminal act; But the consequential impacts that results from the response of
grsmtitutions and individuals to the victim, which commonly referred as re-victimization of the child.

Ibid
*The African Child Policy Forum, Harmonizing Laws in the Eastern and Southern Africa; In the Best Interests of
the Child(2007) p.45; See also Rule 14 (2) of the United Nations Standard Minimum Rules for the Administration
of Juvenile Justice (Beijing Rules) General Assembly resolution 40/33 of November 29, 1985
¥See Articles 3 (1), 4, 12, of the CRC; Articles 1(1), 4 (1) and 7 of the ACRWC, which all refer to actions
undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative
bodies. It requires active measures throughout Government, parliament and the judiciary. Every legislative,
administrative and judicial body or institution is required to apply the best interests principle by systematically
considering how children’s rights and interests are or will be affected by their decisions and actions, for example, a
proposed or existing law or policy or administrative action or court decision, including those which are not directly
concerned with children, but indirectly affect children; See also note 7 above, General Comment 12, paragraph 71,
which states that the best interests of the child, established in consultation with the child, is not the only factor to be
considered in the actions of institutions, authorities and administration. It is, however, of crucial importance, as are
the views of the child; See also n. 3 above, Committee on the Rights of the Child, General Comment No. 5 (2003)
% Supra note 27, See Paragraph 8 (a) of the Guidelines; see also n. 32 above, pp. 34-35
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In relation to this, the CRC states:
States Parties shall take all appropriate measures to promote physical and
psychological recovery and social reintegration of a child victim of any form of neglect,
exploitation, or abuse; torture or any other form of cruel, inhuman or degrading
treatment or punishment; or armed conflicts. Such recovery and reintegration shall take
place in an environment which fosters the health, self-respect and dignity of the child.*
Similarly, the Optional Protocol to the Convention on the Rights of the Child on the Sale of
Children, Child Prostitution and Child Pornography the CRC imposes obligations on States
Parties to take appropriate measures and adapting procedures to protect the rights and

interests of child victims and witnesses at all stages of the criminal justice process.*

As already stated above, it is the essence of the law that any kind of treatment caused to the
Child victims and witnesses should be with dignity and compassion, depending the child's age
and level of maturity. So, child victim's and witness's feelings, needs, beliefs, communicative
styles and other individual experiences should be considered in providing treatments during trial
criminal process. This is because, it enables the child to be listened, respected and granted
autonomy in the exercise of other rights.*! Thus, children's right to be treated with dignity and

compassion involves that there shall be sensitive treatment during their involvement in the

% Supra note 27, see Article 39 of the CRC

WArticle 8 (1) (a) of the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography, General Assembly resolution 54/263 of May 25, 2000 Entry into force
January 18, 2002 (2000/2002); See also note 18 above, Article 1(1) of the ACRWC which provides the obligation of
States Parties to recognize the rights, freedoms and duties enshrined in the Charter, and to undertake the necessary
steps, in accordance with their Constitutional processes and with the provisions of the present Charter, to adopt such
legislative or other measures as may be necessary to give effect to the provisions of this Charter; See also n, 33
above, General Comment 5, which provides that in the development of a children's rights perspective, the
government, parliament and the judiciary is required for effective implementation of the whole Convention and, in
particular, in the light of Article 2 of the CRC, the obligation of States to respect and ensure the rights set forth in
the Convention to each child within their jurisdiction without discrimination of any kind.

‘”Supra note 29, Van Geraldine, p.51; see also note 33 above, General Comment 12 on the child's right to be heard,
paragraph 68-88, which states that the children's right to be heard, as a general principle, is linked to the other
general principles of the CRC such as Article 2, the right to non-discrimination; Article 6, the right to life, survival
and development; and it is closely interdependent with article 3, primary consideration of the best interests of the
child. It is also closely linked with the articles related to civil rights and freedoms, particularly Article 13, the right
to freedom of expression; Article 17, the right to information. Furthermore, it is connected to all other articles of the
Convention, which cannot be fully implemented if the child is not respected as a subject with her or his own views
on the rights enshrined in the respective articles and their implementation.
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criminal justice procass.42 It fosters the role of child victims and witnesses in the justice process

depending on their evolving capacities of the child.

The Guidelines specifically provide that in order to reduce additional hardships of child victims
and witnesses in the criminal justice process, any form of interviews and examinations posed to
the child should be conducted by trained professionals.43 To this effect, State Parties shall adopt
specific domestic policy directions to address the existing situations of child victims and
witnesses.* The scope of such protection should also include the inviolability of the physical,
psychological and moral integrity of the child, access to the mechanisms of justice and to prompt
redress for the harm that they have suffered as well as provision of a safe and appropriate

environment for the restorative proccss.”

Therefore, in the judicial criminal proceedings, child victims and witnesses should be protected
from any kind of treatment which is inhuman, violent, coerce with threats, annoying or

displeasing.

3.3.3 The Right to be Protected from Discrimination

The principle of non-discrimination is available in a number of international and regional human
rights instruments, addressing the broader prbtection of human rights and freedoms. However,
these instruments do not specifically address to the issues of child victims and witnesses of

crime.

The right of children to be protected from all forms of discrimination is contained in both the

CRC and ACRWC.* Theses child rights instruments provide that, State Parties shall take all

* Supra note 36, see Paragraphs 8 (a) and 10 of the Guidelines

“Ibid, see paragraph 13 of the Guidelines

#The UN, Twelfth United Nations Congress on Crime Prevention and Criminal Justice; Children, youth and crime

Working paper prepared by the Secretariat (15 February 2010) V.10-51035 (E) . P20, V (d),

<http://www.juvenilejusticepanel.org/resource/items/U/N/UN12thCongressCrimeChildrenY outhCrimeFeb10_EN.p

df> (Accessed on 23 February 20110) i

“Supra note 35, Basic Principles of Justice for Victims of Crime and Abuse of Power General, Assembly resolution

40/34 of November 29, 1985

*Supra note 37, see Article 2 (1) of the CRC; The list of prohibited discriminatory grounds such as race, ethnicity,

color, gender, language, religion, political or other opinion, national, ethnic or social origin, property, disability and
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appropriate measures to ensure the child is protected against all forms of discrimination or
punishment on the basis of the status, activities, expressed opinions, or religious and political
beliefs or grounds of the child's parents, legal guardians, or family members or any other status.”’
Here, the word, "other status" can be interpreted to include the status of the child as victim or

witness of crime.

As well, the Optional Protocol to the CRC clearly articulates States Parties shall ensure that all
child victims of the offences described in the Present Protocol have access to adequate
procedures to seek, without discrimination, compensation for damages from those legally
responsible.”® The principle of non-discrimination is also applicable to child's competency to
offer testimonial evidences in criminal trials. The child young age cannot solely be an adequate

ground to ignore his or her testimony.

The Guidelines, in this regard, basically states:

Age should not be a barrier to a child’s right to participate fully in the justice process.
Every child should be treated as a capable witness, subject to examination, and his or her
testimony should not be presumed invalid or untrustworthy by reason of the child’s age
alone as long as his or her age and maturity allow the giving of intelligible and credible

testimony, with or without communication aids and other assistance.”

Likewise, the ACRWC states "Every child shall be entitled to the enjoyment of the rights and
freedoms recognized and guaranteed in this Charter irrespective of the child’s or his-her
parents' or legal guardians' race, ethnic group, color, sex, language, religion, political or other
opinion, national and _social origin, fortune, birth or other status.>® The Banjul Charter also

provides "The State shall ensure the elimination of any discrimination against women, and

birth. See also Article 3 of the ACRWC which provides the non-discrimination of every child in the enjoyment of
the rights and freedoms recognized and guaranteed in the Charter.
*7 Ibid, See Article 2( 2) of the CRC,
“Supra note 36, see Article 9 (4) of the Optional Protocol to the Convention on the Rights of the Child on the Sale
of Children, Child Prostitution and Child Pornography
* Supra note 41, see paragraph 18 of the Guidelines
%0 Supra at note 42, see Article 3 of the ACRWC
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also ensure the protection of the rights of the woman and the child as stipulated in

international declarations and conventions."'

Here, to point out that where the child victim or witness appears to offer testimonial evidences
in criminal process, the question of admissibility and reliability of child's testimony should be
examined in a due consideration. As it is correctly stated under the Guidelines, the child's age
should not be a barrier to participate fully in the justice process, and hence every child should
be treated as a capable witness. But this does not mean that the child victim and witness

testimony is not subject to the weight the judge properly attaches to it.

In this instance, Gershman rightly stated as follows:

There are no rigid rules that address the competency of young children to give testimony.
Competency of the child is determined on a case-by-case basis, and courts possess
extremely broad discretion in making the determination. A child is presumed to be a
competent witness unless the court finds otherwise, and there is no minimum age below
which a child is presumed to be incapable of testifying.”’

Thus, the principle of non-discrimination requires the establishment of equélity both in fact and
formal law. That is to mean that, equality in law precludes any kind of discrimination where as
equality in fact involves the necessity of different treatments so as to attain and to establish
equilibrium between different conditions.” Based on the principle of non-discrimination, it can
be said that every child victim and witness, -irrespective of his or her age, shall be treated as
equally capable witness as adult witness. However, the child's enjoyment of the right to be
equally treated as capable witness depends on certain conditions such as age and maturity of the

children, which allow giving of intelligible testimony.>® In this case, the Committee on the

*Article 18 (3) African [Banjul] Charter on Human and Peoples' Rights OAU Doc. CAB/LEG/67/3 rev. 5 of June

27, 1981 Entry into force October 21, 1986

32Gershman, Bennett L., 'Child Witnesses and Procedural Fairness' American Journal of Trial Advocacy, Vol 24:

585, (2001), p. 588, Pace Law Faculty Publications, Paper 127 <http://digitalcommons.pace.edw/ law faculty/127>

(Accessed on 17 March 2011)

>3 Shaw, N. Malcolm, International Law (2003, 5™ ed) pp.268-269

*Supra note 48, above. According to Gershman, even though every child has the right to be treated as a capable

witness during the criminal trial process, the child's testimony, to be presumed valid and credible at criminal trial

process so long as it satisfies the stated requirements; See also General Comment 12, n. 33 above, paragraphs 62-

63 which provide that, the child victim and witness of a crime must be given an opportunity to fully exercise the
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Rights of the Child recommends State Parties, that due concern must be given to child's

involvement in the judicial proceedings, with a view not to affect the best interests of the child.”

3.3.4 The Right to be Informed

According to CRC and ACRWC, children have the right to be informed and access to
information.® These rights, where properly enjoyed by the children, it highly advances the
effective realization of the right to express their views in all matters affecting them. Moreover,
States Parties are duty bound to inform child victims and witnesses about their rights, roles in the
criminal justice process, progress of the proceedings and the disposition of cases so as to protect
their rights and interests.”’

In connection to the victim's right to be informed, the Rules of Procedures and Evidence of the
ICC also provide that, victims and witnesses of crime who are at risk on account of testimony

given by such witnesses shall be informed about their rights under the Statute.®

On the same grounds, the Guidelines provide the link between the child's right to be informed
and access to information during the criminal proceedings as "child victims' and witnesses' the

right to be informed about the assistance they are entitled to, the way legal proceedings are

rights to in accordance with the Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime.
But, to this effect, every effort has to be made to ensure that child victim or/and witness is consulted on the relevant
matters with regard to the child's involvement in the case under scrutiny (emphasis added).

% Ibid, see paragraphs 71 and 74, the participation of the child in the judicial proceedings must give respect to his or
her best interest. The principle of the best interests of the child is similar to a procedural right that obliges States
parties to introduce steps into the action process to ensure it is taken into consideration. In the judicial proceedings,
where the child's participation is properly considered and examined in close scrutiny, then there is no tension
between the best interest of the child and his or her participation. These two principles are complementary and
reinforce each other, one establishes the objective of achieving the best interests of the child and the other provides
the methodology for reaching the goal of hearing. If the components of the child's right to be heard are not
respected, then there can also be no correct application of the best interest of the child.

SSupra note 43, see Articles 13 (1) 12 and 17 of the CRC, the child shall have the right to freedom of expression,

which also include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers,

either orally, in writing or in print, in the form of art, or through any other media of the child's choice, access to
information and material from a diversity of national and international sources, especially those aimed at the
promotion of his or her social, spiritual and moral well-being and physical and mental health; See also Article 7 of
the ACRWC, every child has a right to expression.

*’Supra note 44, see Article 8 (1) (b) the Optional Protocol to the Convention on the Rights of the Child on the Sale
of Children, Child Prostitution and Child Pornography

*Rule 16 (2) (a) (b) of the Rules of Procedures and Evidence of the International Criminal Court Adopted by the
assembly of states, first session New York, September 3-10 2002 ICC-ASP/1/3 Entry into force 2002

37



conducted, the role they can play in the criminal proceedings, about the progress of the case and

the status of the offender.">’

Therefore, to state in practical terms, judicial and administrative procedures must be established
and strengthened to enable child victim's and witness's right to be informed and access to
information, as how they can be redressed, for instance, child victim's access to free legal aid or

formal procedures which are expeditious, fair, inexpensive and accessible.”

3.3.5 The Right to be Heard and Express their Views and concerns

The child's right to be heard and to express views is one of the basic principles under the
international child rights instruments. The CRC states "The child shall be given an opportunity to
be heard in any judicial and administrative proceedings affecting him or her, either directly or
through a representative or an appropriate body, in a manner consistent with the procedural rules
of national law."®" The ACRWC also provides the rights of the child to be heard and express
views in a more expanded way. It states that, in all judicial or administrative proceeding, a child
who is capable of communicating his/her views, and opportunity shall be given for the views of
the child to be heard either directly or through an impartial representative during the
proceedings. Besides, .such views of the child shall also be taken in to consideration by the

relevant authority, in accordance with the provisions of national law.%

The above two Conventions similarly guarantee the mechanisms by which children can express
their views by saying "...either directly, or through a representative or an appropriate body..."
So, the children' right to be heard can be enforced where the child, directly or physically present

in the courtrooms, or can be represented by a State agency or court-appointed guardian.

*Supra note 45, see paragraphs 19-20 of the Guidelines; See also Jaffe, G. Peter and et al, Child Custody &
Domestic Violence; A Call for Safety and Accountability (2003) pp. 142-143
% Supra note 30,
6]Supra note 52, see Article 12 of the CRC; See also General Comment 12, n. 50 above; the Committee on the
Rights of the Child, under Article 12, considers that the child's right to be heard and taken seriously constitutes one
of the fundamental values of the CRC. It is a unique provision in a human rights treaty since it addresses the legal
and social status of all children, who lack the full autonomy of adults on one hand, and are also subjects of rights on
the other hand.
52Supra note 52, see Articles 4 (2) and 7 of the ACRWC
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More importantly, the CRC and ACRWC provide that every child who is capable of
communicating his or her own views shall be assured the rights to express his opinions freely in
all matters, and to disseminate his or her opinion, subject to such restrictions as are prescribed by
laws.” On the bases of these normative frameworks, child victim who is capable of forming
views has the right to be heard freely in judicial criminal proceedings.®® Accordingly, the
testimony offered by the child victim shall also be given due weight depending his or her age and
maturity.

The United Nations Congress on the Prevention of Crime and the Treatment of Offenders
recommended that, States Parties, in a manner consistent with the procedural rules of national
law and justice administration, should give an opportunity to children to participate in the trial
process, particularly, the right to be heard and allowed to give information about their status in
any proceedings.®

According to Article 8 (1) (c) the Optional Protocol of the Convention on the Rights of the Child
on the sale of children, child prostitution and child pornography, the views, needs and concerns
of child victims, in all matters that affect their interests, should be presented and considered in
judicial proceedings in a manner consistent with the procedural rules of national law, and such
may not be prejudicial to the rights of the accused.” So, the child victims have the right to be
heard, as a witness, if criminal proceedings in a manner not prejudicial to the rights of the

accused to a fair trial.

Likewise, the Guidelines clearly states:
"[E]very child, subject to national procedural law, has the right to express his or her views,

opinions and beliefs freely, in his or her own words, and to contribute especially to the

% Supra note 57, see Article 13 (1) (2) of the CRC

®Ibid, Article 12(1) of the CRC; Article 4(2) of the ACRWC; See also Marta Santos Pais, Child Participation;
Evaluation, Policy and Planning Division, (UNICEF), New  York, <www.gddc.pt/active-
dadeeditorial/pdfpubliccacoes /8182MartaPais.pdf)> (Accessed on 10 March 2011)

S5Article 8 of the Resolutions adopted by the Ninth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders Cairo, April 29 - May 8, 1995U.N.Doc. A/CONF.169/16May 12, 1995

%Optional protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child
pornography General Assembly resolution 54/263 of May 25, 2000 Entry into force January 18, 2002; See also
Article 25 of the Convention Against Transnational Organized Crime General Assembly resolution 55/25 of
November 15, 2000, Entry into force September 29, 2003; See also n. 43, Article 16 of the Basic Principles of
Justice for Victims of Crime and Abuse of Power General Assembly resolution 40/34 of November 29, 1985

39



decisions affecting his or her life, including those taken in any judicial processes, and to
have those views taken into consideration according to his or her abilities, age, intellectual
maturity and evolving capacity.”’

Thus, children victims should be asked about what is important to them, and their beliefs as well
as attitudes need to be explored so as to determine the direction and content of the matter.*® This
is the best kind of advocacy and campaign, w'hich enable child victims to define their problems,
and being helped to put their case. It also helps to inform and educate policy makers to bring

changes, which will improve the children's lives.”

By way of conclusion,-the child victims and witnesses have the right to say anything they think
on their matters, they have to be given an opportunity to be heard and to fully express their views
during the criminal trial process as victims and witnesses. Where the child has not been given an
opportunity to be heard in the justice process and their views are not given due concern, such
denial of the child's right aggravates the abuse of child in the home environment and in the

community.”

3.3.6 The Right to Effective Assistance

Victimization causes serious effects on children's development, which can be observed from two
aspects. Firstly, child victims suffer emotional distress as a result of their victimization.
Secondly, children are also more likely than adult victims to suffer substantial distress as a result
of testifying in the phy;ical presence of the accused in courtrooms.”' So, there should be a proper
and effective assistance to child victims and witnesses during whole stages of the criminal
proceedings to reduce the consequences of crime on children, which otherwise affects the child's

harmonious development.

’Supra note 55, see paragraphs 8 (d) and 21 (c) of the Guidelines,

%Susan Goldstein, and et al, Soul Buddyz: A Children's Rights Mass Media Campaign in South Africa, The
Harvard College Health and Human Rights Vol. 5 No. 2, 2001, p. 172 <http://www.hhrjournal. org/archives-
Edf/4065370.pdf.bannered.pdf> (Accessed on 14 March 2011)

° Ennew, Judith, Street and Working Children: A Guide to Planning; Save the Children (2000), p.149

"Shimelis Tsegaye, Governance and Child Wellbeing in Africa: A Review, (2009); African Child Policy forum,

.55
i’)'Goodmam S. Gail and et al, 'Child Witnesses and the Confrontation Clause: The American Psychological
Association Brief in Maryland v. Craig, Law and Human Behavior, Vol. 15, No. I (Feb., 1991), pp. 19-20;
<http://www.jstor.org/stable/1394048> (Accessed on 08/05/2011)
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Hence, in the first place, the State parties have responsibility to protect children from all forms of
maltreatment such as sexual, physical and emotional abuse, neglect or any kind of exploitation.
Secondly, where ever the abuse occurs, States are also duty bound to establish effective

procedures to provide support for the child.

Bases on the above obligation of a State Party, child victims and witnesses shall have access to
assistance and support services such as legal aid, physical, health, and social as well as
psychological recovery services. In these instances, Article 27 (1) of the CRC recognizes that,
every child has the right to harmonious development and standard of living adequate, necessary

for his/her physical, mental, spiritual, moral and social growth.”

Besides, the Optional Protocol provides that appropriate support services such as full social
reintegration, physical- and psychological recovery to child victims throughout the legal
process.” Similarly, Article 10 (3) of the ICESCR obliges States Parties shall take special
measures of protection and assistance. ™ Here, it refers to the provision of indiscriminate
assistances to the physical, material, psychological and social recovery of all child victims and

witnesses.

Thus, considering the child victim's extent of harm, age, maturity and specific individual needs
as well as availability of resources, health, and social as well as free legal support services should

be provided for the child's rehabilitation and reintegration of child victims.” The State Party is

2Supra note 59, Article 3(2) of the CRC and n.58 above, Article 5(2) of the ACRWC; See also n. 1 above, Michels,
An, p.1; With regard to thé States' obligation to take protective measures and to establish procedures to provide
support to children, See also Article 19 (2) of the CRC and Article 16 (2) of the ACRWC, provide that protective
measures violence against children should, as appropriate, include effective procedures for the establishment of
social programmes to provide necessary support for the child and for those who have the care of the child, as well as
for other forms of prevention and for identification, reporting, referral, investigation, treatment and follow-up of
instances of child maltreatments described and, as appropriate, for judicial involvement; See also Committee on the
Rights of the Child, General Comment No. 8 (2006), CRC/C/GC/82 March 2007 Geneva, 15 May-2 June 2006,
Forty-second session; The right of the child to protection from corporal punishment and other cruel or degrading
forms of punishment (Arts. 19; 28, paragraph 2; and 37)
BArticles 8 (1) and 9(3) of the Optional protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography
"International Covenant on Economic, Social and Cultural Rights General Assembly resolution 2200A (XXI) of
December 16, 1966 Entry into force on January 3, 1976; See also Article 6 of the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children Supplementing the United Nations Convention
Against Transnational Organized Crime General Assembly resolution 55/25, of November 15 2000 of November
15, 2000 Entry into force December 25, 2003
= Supra note 63, see Paragraph 22 of the Guidelines
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also expected to assure such support and protection through effective legislative and remedial

procedures to child victims.

3.3.7 The Right to Privacy
The privacy of child victims and witnesses, who have been involved in judicial criminal process,
must be fully protected. Any information may not be released or published which could reveal

directly or indirectly the disclosure of the child's identity.

The international human rights instruments provide that no one shall be subject to arbitrary
interferences with his/her privacy, family, home or correspondence, or to unlawful attacks on his
or her honor and reputation.”® Here, the law purposes to accord protection to everyone from any
unlawful interference or attack against his or her privacy right. In light of this, every child has

the right to be protected from attack or interference against his or her privacy rights.

In addition, the CRC states no child shall be subjected to arbitrary or unlawful interference with
his or her privacy, family, home or correspondence, or to unlawful attacks on his or her honor
and reputation. Here, the child's right to privacy is also linked with his or her freedom of
expression, with reasonable restrictions.”” In the same way, the Optional Protocol obliges the
State Parties to adopt measures necessary td protect the dissemination of information of the
privacy of child victims, during stages of criminal proceedings, which leads to the identification
of the child victims.” Children, who are victims of trafficking, have also the right to be protected
from any attack against their privacy. The State Parties shall also protect the privacy and identity

of victims of trafficking including children.” In order to protect the child's right to privacy, the

7 Supra note 11, see Articles 14 (1) and 17 (1) (2) of the ICCPR
"Supra note 60, see Article 16 (1) (2) of the CRC; See also the child's freedom of expression under Article 13 (1)
and (2) of the CRC, and Article 7 of the ACRWC, which provide that the child's freedom of expression. It states that
the child shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or
through any other media of the child's choice.
" Supra note 69, see Article 8 (1) (e) of the Optional protocol to the Convention on the Rights of the Child on the
sale of children, child prostitution and child pornography
PArticle 6 of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children
Supplementing the United Nations Convention Against Transnational Organized Crime General Assembly
resolution 55/25 of November 15, 2000 Entry into force December 25, 2003; See also n. at Article 6 of the Basic
Principles of Justice for Victims of Crime and Abuse of Power, 1985
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also ACRWC recognizes the right to be protected from arbitrary interferences against in his or
her privacy, family home, correspondences, and attacks upon his honor or rc:putation.80 But, the
ACRWC, as an exception, gives room to parents or legal guardians the right to exercise
reasonable supervision as to the privacy of the child.®' Here, the reasonable supervision against
the child's right to privacy is on one hand, to the protection of the child's over all harmonious

development, and to protect the rights of others on the other hand.

The law gives protection to the child's right to privacy because any release of information may
cause intense shame and humiliation on children, their relationships with family, peers and
community. For instance, in case of sexual abuse and violence, release of any information may
lead the child to be victims of stigmatization, aggravates secondary victimization of child
victim.*? Thus, appropriate measures shall be implemented to protect the privacy and identity of
child victims, from undue exposure of the child victim from the public, and to prohibit the
inappropriate dissemination of information.* Similarly, the Guidelines protect the child victims'
right to privacy by maintaining confidentiality and restricting disclosure of information in the

criminal justice process.®

In relation to the child victim's right to privacy, an important issue need to be raised is the
public's right to access to know or get information, the role of media professionals in
disseminating information as to the activities of child victim's involvement in the judicial

criminal process.

In this regard, Mr. Mclntyre stated it rightly as:
[TThe issue of identity is at the heart of journalistic endeavor. It is in the nature of

Journalism, to provide facts, including personal details about whoever is involved in a story.

:‘:Supra note 58, see Articles 7 and 10 of the ACRWC

Ibid
8The United Nations Children's Fund (UNICEF), the Guidelines on the Protection of Child Victims of Trafficking,
(September 2006); <http://www.unicef.org/ceecis/0610-Unicef_Victims_Guidelinesen.pdf> (Accessed on 16
February 2011)
% Supra note 74, see Article 8 (e) of the Optional protocol to the Convention on the Rights of the Child on the sale
of children, child prostitution and child pornography
* supra note 69, see Paragraph 27 of the Guidelines
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The decision to suppress information has to be carefully considered, but a journalist should
always respect, above all, the rights of the child. Journalists, possibly, need to depict
children in a way that maintains their dignity, and avoid exploitation and victimization.
There has to be balanc;e against other important rights of the child, most notably the rights

of the child to freedom from fear and exploitation.”’

Hence, considering this, journalists need to play a leading role in the protection child victims
while releasing any direct or indirect information related that to the child's involvement in the

judicial process and the outcomes of the proceeding or the case.

Therefore, given the special situation of child victims and witness, there shall be restricted not
only as to the disclosure of any direct or indirect information as to child victim's but also the
attendance of the public in judicial criminal proceedings must also be restricted with a view to

protect the child victims' right to privacy.

3.3.8 The Right to be Protected from Hardship during the Justice Process

During the prosecution process, there are instances that the best interests and dignity of child
victims and witnesses can be affected. To address these problems, appropriate measures shall be
taken to protect the rights and interests of child victims at all stages of the criminal justice
process. To this end, particularly, the vulnerability of child victims shall be considered and hence
adapting procedures must be applied to protect the rights and special needs of the victim as
witness.®® The rights of the child victims and witnesses to be protected from any hardships
during prosecution process are also contained in various international human rights

instruments.®’

a

% MclIntyre, Peter, Child Rights and the Media; Putting Children in the Right Guidelines for Journalists and Media
Professionals, International Federation of Journalists, (2002) <http://www.ifj.org/assets/ docs/247/254 /cf73bf7-
c75e9fe.pdf> (Accessed on 11 August 2011)
% Supra note 79, see Article 8 (1) (a) of the Optional protocol to the Convention on the Rights of the Child on the
sale of children, child prostitution and child pornography
¥See Article 13 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; See also Articles 67, 68, 72, 87, 88 of the Rules of Procedures and Evidence of the International
Criminal Court Adopted by the assembly of states, first session New York, September 3-10 2002 ICC-ASP/1/3
Entry into force: 2002
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Taken collectively, the above mentioned international human rights instruments impose legal
obligations on State Parties to take measures to prevent hardships during criminal proceedings in
order to protect the best interests and dignity of the child victims and witnesses. In other words,
appropriate support must be provided to the child victim and witness throughout his or her
involvement in the proceedings. The judiciary need to use child-sensitive procedures,
interdisciplinary servicés, modified courtroom environments to the child victims and witnesses,
direct and unnecessary contacts of the child victims with the accused must be avoided; for
instance, for cross-examination questions that raised by the accused or defense lawyer, special
procedures need to applied to collect evidence from the child, limited number of questions shall
also be raised to the child, and all such measures should be controlled by the Judge to eliminate

any hardships during the proceedings.®®

In relation to what has been said above, the Guidelines provide that judges, prosecutors, lawyers
and other professionals are responsible to make the child's participation easier and less harmful
in the criminal proceedings.89 The purpose of Guidelines, in this case, is to reduce any secondary
victimization that may- be caused on the child, and to advance the child's participation in the
justice process. Where the criminal proceeding is not child victims-sensitive, it can cause mental
and emotional distress, fear of not being believed and feelings of self-blame to the child. Hence,
such the child's mental or emotional sufferings during the criminal trial proceedings can also
considered as the act of neglect or abuse, which violates the child victim's right to be protected

from "all forms of abuse" as it is clearly indicated under Article 19 of the CRC.”

Hence, State parties need to make legal reforms and harmonization of the international child law

standards and principles so as to make the justice process conducive to child victims and

*Hutcheson, D. Graeme, and et al, 'Child Witness Statement Quality: Question Type and Errors of Omission, Law
and Human Behavior, Vol. 19, No.6 (Dec., 1995), pp. 640-646 <http://www.jstor.org /stable/1394247> (Accessed:
10/05/2011) g
%7 Supra note 79, see Paragraphs 29, 30 and 31 of the Guidelines
It must be noted here that, Article 19 (1) of the CRC provides the right of all children to be protected from all
forms of physical and mental abuse of the child, if any while he or she is during the parental, legal guardians or
institutional care; See Article 19 (1) of the CRC and Article 16 of the ACRWC provides obligation of a State Party
take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of
physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including
sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child, See
also Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors, P.68
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witnesses. In order to achieve the very purpose of the rules of the CRC, ACRWC and other
child-rights related legal instruments, the national legislations and justice systems are strongly
required to provide protections to the rights and interests of child victims and witnesses, with a

view to reduce any hardships during the criminal trial process.

In sum, creating child victim-sensitive procedures in the criminal justice process make the
situation of the proceedings too easier to the child victims and witnesses, as it has been provided
under the Guidelines and any interviewing as well as questioning process with the child victims
and witnesses need to be taken place in an environment that looks familiar to them.”!
33.9 The Right to Safety
It has been recognized that States Parties shall adopt appropriate measures to protect the safety of
child victims and witnesses during the whole stages of the criminal proceedings.” In order to
protect the rights and interests of victims and witnesses of crime, the ICC states as follows:
[TThe Court shall take appropriate measures to protect the safety, physical and
psychological well-being, dignity and privacy of victims and witnesses. In so doing, the
Court shall have regard to all relevant Jactors, including age, gender as defined in
article 7, paragraph 3, and health, and the nature of the crime, in particular, but not
limited to, where the crime involves sexual or gender violence or violence against
children..... These measures shall not be prejudicial to or inconsistent with the rights of
the accused and a fair and impartial trial”
In addition, the State shall take necessary measures within the limits of resources and means, to
provide effective protection from potential retaliation or intimidation of witnesses in criminal

proceedings.94

°' Supra note 89, see paragraphs 29,30 and 31 of the Guidelines

2Supra note 41, see Article 6 (d) of the Basic Principles of Justice for Victims of Crime and Abuse of Power ; see
also n. 79 above, Article 8 (1) (f) of the Optional protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography

" Article 68 (1) of the Rome Statute of the International Criminal Court Doc A/CONF.183/9 July 17, 1998 Entry
into force July 1, 2002

*Article 24 (1) of the United Nations Convention Against Transnational Organized Crime General Assembly
resolution 55/25 of November 15, 2000 Entry into force September 29, 2003
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It, then, follows from the above legal protective regimes that, where the safety of the child
victims and witnesses are at risk, appropriate measures should be taken to protect the child from
such risk during the prosecution process. Among others, for instance, the use of pretrial detention
and other restraining measures against the accused can be taken to ensure the safety of child
victims and witnesses whenever it is appropriate.”> However, it must be here noted that, these
measures may not jeopardize the rights of the accused to a fair trial.”® At this point, the
Guidelines illustratively provide®’ a set of protective measures that may be taken to protect the
rights of child victims and witnesses by the judiciary and law enforcement authorities of Member
States.

3.3.10 The Right to Reparation

The UDHR, under Article 8, provides that everyone has the right to an effective remedy by the
competent national tribunals for acts violating the fundamental rights that granted under the law.
Similarly, Article 2 (3) of the ICCPR provides that State Parties undertake to ensure that any
person whose rights or freedoms as recognized under the Covenant are violated shall have an
effective remedy that determined by the judicial, administrative or legislative authorities
provided for by the legal systems.”® On the basis of these legal frameworks, an individual, whose

rights or freedoms have been violated, has the right to seek redress.”

From these it follows then that, States Parties are required to take all appropriate legislative and
practical measures to recover the psychological and social reintegration of a child victims within
an environment whiche fosters their health, self-respect and dignity of the child.'® Under the
Optional Protocol of the CRC, the State Parties shall also take all appropriate assistances to child

victims such as their full social reintegration, physical and psychological recovery as well as

% Supra note 85, see paragraph 34 of the Guidelines
%Supra note 87, see Article 68 (5) of the ICC
’See Article 33 and 34 of the Guidelines; it provides safeguard measures such as; Avoiding direct contact between
child victims and witnesses and the alleged perpetrators at any point in the justice process; using court-ordered
restraining orders supported by a registry system; ordering pre-trial detention of the accused and setting special "no
contact" bail conditions; placing the accused under house arrest; wherever possible and appropriate, giving child
victims and witnesses protection by the police or other relevant agencies and safeguarding their whereabouts from
disclosure.
% Supra note 72, see also Article 2 (3) of the ICCPR
% Shelton, Dinah, Remedies in International Human Rights Law, (1999) p.183
1%Supra note 72, see Article 39 of the CRC; See also Article 1 (1), 16 (2) of the ACRWC
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legal procedures of compensation for damages to be paid from those legally responsible to the

acts committed.'”!

Further support for this approach is found in the recommendations that forwarded by the UN
General Assembly that, there should be informal dispute mechanisms such as mediation,
arbitration and customary justice or indigenous practices to redress child victims.'”? Such all
procedures and mechanisms, particularly, shall consider the return of property or payment for the
harm or loss suffered by the child, reimbursement of expenses incurred as a result of the

victimization, the provision of services and the restoration of rights.'®

Therefore, child victims should receive compensation for any loss he or she has incurred as a
result of the crime, under the readily accessible and child-sensitive procedures of the national

legal systems.'®*

3.4  Conclusion

Child victims and witnesses have accorded specific legal protections and measures under the
international and regional child rights instruments, norms and standards to address their
problems during the criminal justice process. The legal frameworks, which discussed in this
chapter, clearly indicate the availability of these protections and measures for child victims and
witnesses. But, where seen the practice in the Member States of the CRC, child victims and

witnesses have not been enjoying their specific rights that provided under the instruments.

The legal and policy frameworks currently available to the rights of child victims and witnesses,

at national level, are not in a place to fully enforce the rights of child victims and witnesses.

101Supra note 88, see Articles 8 (1), 9 (3) (4) and 10 of the Optional protocol; See also n.74 above Article 6 of the
Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child
Pomography
%2Gee Article 12 of the Resolutions adopted by the Ninth United Nations Congress on the Prevention of Crime and
the Treatment of Offenders, Cairo, April 29 - May 8, 1995 U.N. Doc. A/CONF.169/16 May 12, 1995
'%Supra note 75, see Principles 7, 8 and 9
104Supra note 91, see paragraphs 35-36 of the Guidelines, which states that child victims should, wherever possible,
receive reparation in order to achieve full redress, reintegration and recovery. Procedures for obtaining and
enforcing reparation should be readily accessible and child-sensitive. The proceedings are also child-sensitive and
respect these Guidelines, combined criminal and reparations proceedings should be encouraged, together with
informal and community justice procedures such as restorative justice; See also n. 94 above, principle 8
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Hence, the domestic criminal justice process of a State Party need to have a Comprehensive legal

and policy frameworks.to enforce the CRC.

Based on the theoretical and legal frameworks as well as the expected practical implementation
of the child victims and witnesses rights discussed in the preceding chapter, the next chapter
analyzes and explores the existing legal and policy loopholes, challenges to enforce the rights of
child victims and witnesses, and highlights the way forwards on addressing the problems in

Ethiopia, during the criminal trial process.
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Chapter Four

The Accused's Right to Fair Public Trial Vs the Rights of Child Victims and Witnesses of
Crime in Ethiopia: An Analysis of the Legal and Policy Frameworks

4.1 Introduction

The main purpose of the preceding chapter was to discuss the various aspects of legal protections
accorded to child victims and witnesses vis-a-vis the rights of the accused to a fair trial, both
under international and regional human rights instruments. As it was highlighted, these
instruments provide standards and guarantees to safeguard the rights of child victims and
witnesses, and the accused's right to a fair public trial. But, in order for effective implementation
of the international and regional human rights including rights of the children and the accused's
right to a fair trial, the UN human rights organs recommend that due attention need to be given to

the domestic practices of State Parties.'

Based on key principles of the Convention on the Rights of the Child (CRC), the Economic and
Social Council has adopted a non-binding instrument,” which supports as a guideline for
effective implementation of rights contained in the CRC in general, and rights of child victims
and witnesses in particular. Hence, by taking into account the special situation of child victims
and witnesses, harmonizing international and regional child rights instruments, norms and
standards in-to domestic human rights system is vital to protect children's rights. Thus,

harmonizing international child rights standards in to domestic human rights system is one of the

! United Nations (hereinafter referred as UN), Economic and Social Council, Commission on Human Rights, the
Administration of Justice and Human Rights of Detainees, the right to a fair trial, E/CN 4/Sub.2/1994/24 3 June
1994, p.16 <http://www.unhcr.org/ref world/pdf id/3b00f3 fed.pdf> (Accessed 24 July 2011)

2 UN, Economic and Social Council, the Guidelines on Justice in Matters Involving Child Victims and Witnesses of
Crime (hereinafter referred as the Guidelines), Resolution 2005/20, 36" Plenary Meeting 22 July 2005. The
Guidelines, as general remark, recognize cross-cutting principles of the rights of child victims and witnesses such as
the right to dignity, non-discrimination, recognition of the best interests of children, right to participation including
right to express views and to contribute in decisions that affect their life, and such views should also be considered
in any judicial processes. With a specific reference to child victims and witnesses, the Guidelines intend to achieve
child victim- witness friendly procedures that can be achieved through legal reforms, rules of procedure and
evidence, the right to effective assistance, attitudes and training of professionals who are working with child victims
and witnesses, if any.
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essential duties and steps of a State Party to protect and promote the rights of children at national

level.

With these views in mind, the Constitution of the Federal Democratic Republic of Ethiopia
(FDRE) domesticates some of the international and regional human rights instruments that the
country has ratified.* Hence, the rights of the accused to a fair trial provided under the
International Covenant on Civil and Political Rights (ICCPR)’ and the African Charter on
Human and Peoples' Rights (ACHPR)® are duly recognized and protected under the Ethiopian
human rights system. In addition, more importantly, the Convention on the Rights of the Child
(CRC) and the African Charter on the Rights and Welfare of the Child (ACRWC)? are also part
and parcel of the law of Ethiopia.” Based on these normative frameworks, the minimum
standards, guarantees, and guidelines provided under international and regional child rights

instruments are, as possible as, need to be enforced effectively in Ethiopia. Put simply, in

3 UN Committee on the Rights of the Child, General Comment No.5, General Measures of Implementation of
Convention on the Rights of the Child, thirty-fourth session 19, CRC/GC /2003/5 27 (November 2003), see
paragraph 2. It provides that, the State Party that takes an obligation to implement rights of the child that contained
under the CRC. Making reality of the human rights of children is primarily an obligation of a State Party and needs
to engage all sectors of society as well as children themselves.
4 See Article 9(4) of the Constitution of the Federal Democratic Republic of Ethiopia (FDRE), Proclamation No.
1/1995, 1** Year No.1 21* August, 1995; Addis Ababa. The Constitution domesticates all international instruments
that Ethiopia has ratified. Some of the international instruments ratified by Ethiopia are the ICCPR, ICESCR,
ACHPR, CRC, Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, ILO
Convention on the minimum age for admission to employment and work, Convention on the worst forms of Child
Labor, the ACRWC and other international human rights instruments, and made it part of the law of the land.
However, Ethiopia has not yet ratified the optional protocols such as Optional Protocol on the sale of children, Child
Prostitution and Child Pornography; and Optional Protocol on the Involvement of Children in Armed Conflict.
’The International Covenant on Civil and Political Rights (ICCPR), Adopted by the UN General Assembly in
resolution 2200 A (XXI) of 16 December 1966, entered into force on 23 March 1976;
® The African [Banjul] Charter on Human and Peoples' Rights OAU Doc. CAB/LEG/67/3 rev. 5 of June 27, 1981
Entry into force October 21, 1986
" The Convention on the Rights of the Child (CRC), GA Res. 44/25 (1989), UN Doc, A/RES/44/25 (1989) adopted
20 November 1989, entered into force 2 September 1990
% The African Charter on the Rights and Welfare of the Child (ACRWC); OAU Doc, CAB/LEG/24.9/49 (1990),
entered into force Nov. 29, 1999
? Supra note 4, Article 9(4) of the FDRE Constitution; See also Proclamation No.10/1992, which is the Proclamation
to ratify the CRC. One of the advantageous of making the CRC part of the domestic law is that, as per Article 51 (2)
of the CRC, at the time of ratifying, a State Party cannot be permitted to exclude or modify the legal effect of certain
provisions of the CRC in domestic application which is incompatible with the object and purpose of the CRC. See
also Proclamation No.283/2002, A Proclamation to Ratify the African Charter on the Rights and Welfare of the
Child, 8" year No. 31, Addis Ababa, 4™ July, 2002. According to the Proclamation No. 691/2010, a Proclamation
which provides for the Definition of Powers and Duties of Executive Organs of the Federal Democratic Republic of
Ethiopia, currently, the Ministry of Women, Youth and Children has empowered to undertake all actions related to
children's rights.
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Ethiopia, the minimum international standards and guarantees of children's rights shall be

considered during judicial criminal proceedings.

This chapter, in the following sections, analyzes the trends on observance of the international
child rights instruments guaranteeing the rights of child victims and witnesses in Ethiopia, in the
context of judicial criminal proceeding. The chapter examines and analyzes in depth the current
normative safeguards available to protect the rights of child victims and witnesses, and then
critically outlines the possible legal and policy gaps in the frameworks, and proposes some
potential solutions on the way forward. From the practical perspective, the chapter also briefly
explores how the Ethiopian Judiciary and Prosecution Offices treat and protect specific rights of
child victims and witnesses during criminal proceedings. The chapter concludes with an over
view of a number of difficulties that child victims and witnesses encounter during criminal

proceedings.

4.2 Legal Protections of Rights of the Child Victims and Witnesses in Ethiopia

4.2.1 The Federal Democratic Republic of Ethiopia (FDRE) Constitution
According to the international child rights instruments, a State Party shall undertake all
appropriate measures to effectively implement and give life to the provisions of the CRC within
domestic jurisdiction.'” In relation to this, the Ethiopian Government has taken necessary
measures'' to realize the rights of children. Above all, the FDRE Constitution provides

fundamental legal basiﬂsI2 for the protection and promotion of the rights of children. Similarly,

' Supra note 7, see Article 4 of the CRC, which imposes obligation on a State Party to undertake all appropriate
legislative, administrative and other measures for the effective implementation of rights recognized in the
Convention. See also n.3 above, General Comment No.5. In this Comment, the Committee recommended that
ensuring all domestic legislations fully compatible with provisions and principles of the CRC, its direct application
and appropriate enforcement of rights contained in the CRC are fundamental to realize the rights of children.
"Leuelesellase Liben, Head of the Child Justice Project Office (CJPO), Federal Supreme Court of Ethiopia.
(Interview conducted on 21 July 2011). According to the interviewee, measures taken by the Ethiopian Government
include; the ratification of international and regional child rights instruments such as the CRC and the ACRWC,
review of previous national legislations and regulations that are inconsistent with the FDRE Constitution, and
negatively affect the realization of children's rights in Ethiopia, in particular, penal law reforms, reforms of judicial
systems, adoption of new legislations and policies which rectifies the existing situation of children as well as to
reflect the interlinked nature of the rights of children guaranteed by the CRC.

“Supra note 9, see Article 9(1) of the FDRE Constitution. It states that, the Constitution is the supreme law of the
land and hence any law, customary practice or decision of an organ of state or public official, which contravenes the
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the Constitution guarantees and protects the fundamental human rights and freedoms for every
person,'® which also includes children. To this effect, the FDRE Constitution obliges all organs
of the State and Officials to give respect and enforce fundamental human rights and freedoms

provided under the Constitution.

It specifically sates as follows:
All Federal and State legisiative, executive and judicial organs, at all levels, shall have
the responsibility and duty to respect and enforce the provisions of fundamental rights
and freedoms contained under chapter three of the constitution. i
By considering the special needs and situation of children, furthermore, the Constitution accords
specific constitutional safeguards to the rights of children. As a benchmark for the protection of
children's rights that are contained under the CRC and ACRWC, the FDRE Constitution, under
Article 36 (2), provides that;
"In all actions concerning children undertaken by public and private welfare
institutions, courts of law, administrative authorities or legislative bodies, the primary

consideration shall be the best interest of the child."

Hence, on the basis of the above constitutional provision, all actions and programs of
Government concerning children must be guided by the fundamental principles of the best
interest of the child. With regard to the principle of the best interest of the child, it is worth to
mention here that, the legal framework of ACRWC provides a wider scope of application to the
principle of the best interest of the child in African context than the CRC."> Where Article 36 (2)

provisions of the constitution, shall be of null and void. In this context, international instruments that Ethiopia has
ratified are part of the law of the land as per Article 9(4) of the Constitution the rights of children provided in the
CRC and ACRWC are equally enforceable in Ethiopia. Hence, based on these two constitutional provisions, where
any practice or action of State officials violates the rights of children, it shall be of no effect.
BIbid, see Article 10 (1) of the FDRE Constitution which provides that, human rights and freedoms, emanating from
the nature of mankind are inviolable and inalienable.
" Ibid, see Article 13 (1) of the FDRE Constitution; See also Article 36(2), which is provided under the fundamental
human rights and freedoms section. Thus, all organs of the State, Federal or Local, shall be bound to respect and to
protect the fundamental human rights and freedoms contained under chapter three of the FDRE Constitution.
Benyam Dawit Mezmur, 'The African Children's Charter versus the UN Convention on the Rights of the Child: A
zero-sum game?' (2008) SAPR/PL, pp. 7-9. With respect to the principle of the best interest of the child, the use of
the phrase 'a' primary consideration, under Article 3(1) of the CRC, allows for other principles and considerations to
be taken into account. On the other hand, the use of the phrase 'the’ primary consideration, under Article 4 (1) of the
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of the FDRE Constitution is seen in light of the CRC and ACRWC, the phrase 'the’ is inserted
under the Constitution. So, the principle of the best interest of the child that contained under the
FDRE Constitution is in line with the ACRWC than the CRC. Accordingly, in Ethiopia, public
institutions such as th; judiciary (courts of law at any level), justice administration system,
administrative authorities and/or legislative bodies are duty bound to primarily consider and
analyze the principle of the best interest of the child in all their actions concerning children.
Thus, judicial and prosecution office must take all possible steps to minimize the risk of harm to
the child victims and witnesses that come in contact with judicial proceeding, and ensure that
their rights are fully respected. The FDRE Constitution, however, does not expressly make any

mention of the specific protection to the rights of child victims and witnesses of crime.

But, in the context of protecting the rights of child victims and witnesses, the Constitutional
provisions such as the right to prohibition against inhuman treatment,'® equality before the law,'’
privacy rights,'® honor and reputation,' right of thought, opinion and expression,” right of
access to justice,”’ economic, social and cultural rights,”* the national policy principles and
objective section of the Constitution” are significantly relevant. Having considered these

normative grounds, the legal protection accorded to the rights of child victims and witnesses in

ACRWC, maximizes the influence of the principle and hence all other principles in the instrument should be
analyzed in light of the child's best interest.
'%Supra note 14, see Article 18 of the FDRE Constitution. It provides that, everyone has the right to protection
against cruel, inhuman or degrading treatment or punishment.
"Ibid, see Article 25 of the Constitution, which states that, all persons are equal before the law and are entitled
without any discrimination to the equal protection of the law. In this respect, the law guarantees equal and effective
protection without discrimination on grounds of race, nation, nationality, or other social origin, color, sex, language,
religion, political or other opinion, property, birth or other status.
'® Ibid, see Article 26 (1) of the Constitution, which provides the right to privacy.
Ibid, see Article 24 (1) and (3) of the Constitution, states, everyone has the right to be respected for his/her human
dignity, reputation and honar, and the right to recognized everywhere as a person.
* Tbid, see Article 29 (2) which states that everyone's right to freedom of expression, including freedom to seek,
receive and impart information and ideas of all kinds.
2I1bid, see Article 37 (1) of the Constitution, which states that everyone's right to bring a justiceable matter to, and to
obtain decision or judgment by a court of law or any other competent body with judicial power.
2 Ibid, see Article 41 (4) of the Constitution, which also states that, the State has obligation to allocate ever
increasing resources to provide to the public health, education and other social services.
¥ Ibid, see Chapter 10 of the FDRE Constitution. It provides a yardstick for evaluating the government's actions.
See also Article 89 (1) of the Constitution that states, the Government shall have a duty to formulate policies that
ensure all Ethiopians can benefit from the country's legacy of intellectual and material resources. See also Article
90(1) which also provides the social objectives of the country, and states that, to the extent the country's resources
permit, government policies shall aim to provide all Ethiopians access to public health and education, clean water,
housing, food and social security.
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domestic legal framework of Ethiopia is by and large compatible with the corresponding
minimum international standards.>* Thus, it can be said that, from the point of domesticating the
international and regional child rights standards, the Ethiopian Government is meeting some of

its obligation provided under Article 4 of the CRC and Article 1 (1) of the ACRWC respectively.

This, however, does not lead to conclude that appropriate legislative measures and actions have
been comprehensively and specifically taken to address the problems of child victims and
witnesses during criminal justice process. Since the FDRE Constitution domesticates the ICCPR,
CRC and ACRWC, enforcing the relevant international child rights standards and guidelines is

expected so as to protect the rights of child victims and witnesses of crime during criminal

proceedings.

The importance of legal reforms is unquestionable to protect rights of children. But, Ethiopia
does not have comprehensive legislative code in the form of a Children's Act or Statute, which
deals, amongst other issues, with the national legal framework for children who are victims of all
kinds of crime, except a Plan of Action to protect only the rights commercial sexual abuse and
exploitation of children.”® Where it is seen in light of the Ethiopia's obligation under the CRC
and ACRWC, there is lack of an effective child victim-witness sensitive procedure and
inadequate attention is given to provide national strategy to protect the specific rights of child

victims and witnesses of all kinds of crime during criminal proceeding.

** The Committee on the Rights of the Child, Concluding Observations of the Committee on the Initial Reports of
Ethiopia, CRC/C/8/Add.27, at its 349" to 351" meetings (CRC/C/SR.349351) January 1997 See paragraphs 10-21,
the non-compatibility of domestic provisions of law with certain provisions of the CRC. See also paragraph 224 of
the Initial State report of Ethiopia to the Committee due in 1993, which states that the existing domestic laws of
Ethiopia are by and large compatible with Article 19 of the CRC. See also Concluding observations of the
Committee on the Rights of the Child, the 2" periodic report of Ethiopia (CRC/C/70/Add.7), received on 28
September 1998, and adopted January 2001, paragraph 14 which states that, the domestic law is not yet fully
compatible with the provisipns and principles of the Convention. It states that the process of drafting and adopting
new domestic legislation is slow. See also concluding observations of the Committee on the 3™ periodic report of
Ethiopia (CRC/C/129/Add.8) that adopted November 2006. The Committee concluded that, though some progress
has been made in the effort to bring domestic laws into compliance with the CRC i.e. criminalizing harmful
traditional practices and child trafficking, there are lack of systematic legislative reviews and adoption of a
comprehensive Children's Code.

% The FDRE, Ministry of Labor and Social Affairs (MOLSA); National Plan of Action against Commercial Sexual
Abuse and Exploitation of Children in Ethiopia, 2005, This Plan of Action provides only the situation of children,
who are victims of sexual abuse and exploitation in Ethiopia, analyzes the applicable legal and policy frameworks,
and indicates the future intervention plan of action needed to address problems of sexual abuse and exploitation of
children during the period 2006-2010.
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As has been recommended by the Committee on the Rights of the Child, in order to protect the
rights of child victims and witnesses during criminal proceedings, adequate attention must also
be given to policy and practice guidelines.”® In addition, studies have found that, as the
experience of the judiciary shows in Ethiopia, courts and lawyers are reluctant to refer the
relevant international human rights laws and standards while entertaining cases.”” Besides, in
Ethiopia, enforcing the' international human rights instruments has encountered some problems.
Among others, lack of awareness of law enforcement officials towards the international child
tights standards, inadequate budget allocation and lack of skilled man power are some of the
problems to enforce international and regional child rights instruments that Ethiopia has
ratified.?® Thus, the fundamental principles of child rights, norms and standards provided under
the CRC, ACRWC and FDRE Constitution must be considered as reference points against which

decisions and actions of the Judiciary and the Prosecution Office in Ethiopia are made.

4.2.2. The 2004 Criminal Code of Ethiopia

With regard to protection accorded to the rights of children against criminal actions, the 2004
Federal Criminal Code of Ethiopia® has greatly improved on the 1957 Criminal Code of
Ethiopia and ensured some compatibility with the provisions of the CRC and ACRWC. It has

taken some steps to harmonize national criminal laws with the international and regional child

o Supra note 10, General Comment 5, see paragraphs 28-30. In order to promote and respect the rights of the child,
the State Party needs to work on the basis of a unifying, comprehensive and rights-based national strategy rooted in
the CRC. In this instance, the Committee recommends that, the development of a comprehensive national strategy or
national plan of action for children, built on the framework of the CRC is highly required. In doing so, particular
attention need to be given to identifying and giving priority to marginalized and disadvantaged groups of children.
'Ibrahim Idris, 'The Structure of the Human rights Regime of the 1994 Federal Democratic Republic of Ethiopia
Constitution: Fundamental Rights and Freedoms,’ Proceedings of the Symposium on the Role Courts in the
Enforcement of the Constitution (ECSC), (2000) Addis Ababa, Ethiopia) pp 54-55
% Adiham Duri, Ethiopian Human Rights Commission (EHRC), Women and Children's Commission's office, Expert
(Interview conducted on 27 July 2011). According to interviewee, there is lack of proper understanding of the
international child rights instruments and standards in the judiciary and justice administration system. See also
Getachew Assefa, 'Problems of Implementing International Human Rights Laws by Ethiopian Courts, Proceedings
of Symposium on the Role of Courts in the Enforcement of the Constitution, (ECSC), (2000) Addis Ababa, Ethiopia)
V.1 p. 88
* The 2004 Criminal Code of the Federal Democratic Republic of Ethiopia, a Proclamation No. 414/2004, 9th of
May, 2005, Addis Ababa
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rights instruments. For instance, it incorporated new provisions and contained aggravating
circumstances’’ for some of the crimes that are committed against children.

In order to safeguard the rights of child victims and witnesses, the 2004 Criminal Code provides
some specific legal provisions on criminalizing violence against children. It provides five groups
of child victims of crime®' such as child victims of physical and psychological violence, child
victims of sexual violence or abuse, child victims of harmful traditional practices, child victims
of trafficking, and child victims of economic exploitation. Thus, the 2004 Criminal Code of

Ethiopia contains specific provisions relevant to the protection of children's rights.

4.2.3 The 1960 Civil Code of Ethiopia

The 1960 Civil Code of Ethiopia®® has provisions relevant to the protection of rights of the child
victims. According to the provisions of the Civil Code, victims of crime have a civil remedy for
redress in the form of compensation for the property, personal, body, life or health damages that
the child has suffered from the wrong doer.” This normative ground can also equally apply to
child victims and witnesses of crime, where they seek to claim compensation or restitution from

the offender before courts of law, for the civil harm the child suffered due to the crime.

Ibid, with regard to crimes committed against children, the 2004 Criminal Code provides provisions containing
aggravating circumstances such as Article 620(2) for the crime of rape; Article 628 provides aggravating
circumstances in all cases of rape and sexual outrage; Article 630 (1) (2) (3) and (4) provide aggravating
circumstances that are relevant to homosexual acts with children; Articles 634, 635 and 636 provide aggravating
circumstances for crime of trafficking in women and minors; Article 626 which punishes consensual sexual
intercourse with children between the age of 13 and 18. More importantly, the 2004 Criminal Code makes
distinction among the sexual crimes against children on the basis of age of the victim. Where the child victim is
below an age of 13, any sexual intercourse entails criminal punishment under Article 627 of the 2004 Criminal Code
irrespective of the consent of the child.

*'Ibid, there are also specific provisions under the 2004 Criminal Code which criminalizes acts considered as a
crime against children; failure to bring up the child, maltreatment of minors and corporal punishment (Articles 576
and 659); crimes committed against children through harmful traditional practices i.e. female genital mutilation
(Articles 561-566), early marriage (Articles 648-649) and abduction (Articles 587-590), child victims of trafficking
(Articles 597 and 635), and economic exploitation of children such as enslavement (Articles 596 and 598)

*2 The Civil Code of the Emipire of Ethiopia, Proclamation No. 165 of 1960, Negarit Gazeta, Gazette
Extraordinary, 5" May 1960, Addis Ababa

% Ibid, see Article 2113 of the 1960 Civil Code of Ethiopia, which provides that fair compensation may be awarded
by way of redress to the victim of bodily injuries or, in the event of his death in consequence thereof to his family.
See also Article 2114 of the same Code that states, indecent assault where a person has been sentenced by a criminal
court for rape or indecent assault, the court may award the victim fair compensation by way of redress.
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According to the Civil Procedure Code of Ethiopia,”* however, child victims cannot personally
appear and follow up cases before a court of law by their own. They have to exercise such rights
through legal representatives, either tutors or guardians, which may be their parents. In the
absence of parents, any of the close relatives, can represent the child victim on the basis of the
order of such authority as it is rightly provided under the law.>> Thus, child victims, through their
legal guardians or representative may claim compensation from the offender based on the
provisions of the Civil Code of Ethiopia that deals with extra contractual liability.

But a key issue may be raised in relation to the child victim's right to compensation for harms
suffered due to a crime. What if the child victim has no guardian or tutor as per Article 227 of
the Revised Family Code? In this regard, Article 228 of the Revised Family Code says that the
court shall appoint, as far as possible, as guardian or tutor a near relative of the minor, by
consanguinity or affinity, fit to perform such functions and willing to perform them. This,
however, for practical reasons, is impossiblel. As mentioned above, the Civil Procedure Code
does not fully ensure the child victim's right to adequate redress, and complaint procedures in
cases of abuse, neglect or ill treatment by their family members. To take another instance, child
victims who are living on streets may lack close relatives, and hence are not in a position to
claim before a Court of law for redress because they cannot do so without having legal
representation. In this tase, the domestic legal scheme of Ethiopia does not effectively provide
comprehensive procedures of civil redress for child victims, who lack legal representation due to
their vulnerable situation. Where the crime is committed against the child or the injury is caused
by the child's family, the problem of child victims' representation still continues to exist. In short,
there are no available domestic remedial procedures that allow child victims to exercise the right

to reparation or any other legal remedies for the harm that child has suffered due to the act of the

*See Article 34 (1) of the Civil Procedure Code of the Empire of Ethiopia; Negarit Gazeta, Extraordinary Issue No.
3 of 1965, Addis Ababa, Ethiopia. It states that children, since they do not have legal capacity, cannot follow up on
cases in the civil proceedings by their own. In order to do so, according to Article 219-225 of the Revised Family
Code, they must have legal representatives such as tutors or guardians, which can be primarily as the parents, and in
their default, any ascendants or siblings of the child who have attained majority. In their default, the aunt or uncle of
the child can legally represent the child. Where there are no guardians or tutors as per the law, Article 227 of the
Revised Family Code empowers the court to appoint a tutor or guardian to the minor.

See Article 219 and 225 the Revised Family Code, Proclamation No0.213/2000, Federal Negarit Gazette of the
Federal Democratic Republic of Ethiopia, 6" Year Extra Ordinary Issue No. I, 4™ Day of July, 2000 Addis Ababa
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crime. In this regard, there are gaps in the law with repect to the remedial procedures on how

child vicitms can seek redress for the harm they suffer due to the act of a crime.

In addition, data has revealed in this study that, lack of adquate child vicitm-witness sensitiive
procedure, provision of legal aid services and representatation procedures for child victims make
the situation severe, to these group of children. Moreover, there is no systematic procedure in the
judiciary or justice administration systems that indicate how and by whom submission of claim
for appointment of legal tutor or guardian has to be made for the child victims. The existing legal
procedure is too burdensome and inadequately provides protective measures and supports for
child victims and witnesses. In spite of legislative review and adoption of some specific
children's policy, the legal procedures available for child victims to obtain redress for the civil
harm they suffered remain inadequate and poor in Ethiopia. Thus, the Government has an

obligation to make just and effective civil remedies available for child victims and witness.

4.2.4 A Proclamation to Provide for the Protection of Witnesses and Whistleblowers of
Criminal Offence |
Witnesses and whistleblowers of criminal offences have legal protection under the Proclamation
N0.699/2010.*® The Proclamation accords legal protection to witnesses and whistleblowers of
criminal offence. The purpose of the Proclamation is to provide for protection system that needs
to be put in operation 40 protect witnesses and whistleblowers of criminal offence from direct
and indirect danger, and attack that they may face as a consequence of being witness or
whistleblower.’” The Proclamation is applicable with respect to testimonies or information given
or investigation undertaken on a suspect punishable with ten or more years or with death without
having regard to the minimum period of the rigorous imprisonment.*® In addition, to grant legal
protection, there must be threats of serious danger against the life, physical security, and freedom

of property of the witness, whistleblowers or family member of the witness or the whistleblower.

* Proclamation No.699/2010, a Proclamation to provide for the Protection of Witnesses and Whistleblowers of
Criminal Offences; Federal Negarit Gazeta, 17™ Year No.16, Addis Ababa
"Ibid, see the Preamble of the Proclamation.
% Ibid, see Article 3 of the Proclamation. Here, the Proclamation accords legal protection to whistleblower and
witness only where the offence may not be revealed or established by otherwise means than the testimony of such
whistleblower and witness.
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According to Article 2 (1) of the Proclamation, the meaning of "Whistleblower or Witness" is, a
person who has given or agrees to give information or has acted or agrees to act as a witness in

the investigation or trial of an offence.

The Proclamation, under Article 9, addresses special protection measures to child witnesses. It
provides special protection agreement between the Ministry of Justice and the child witness. In
order to enjoy legal protection as a witness or whistleblower, the protection agreement shall be
concluded between the parents or guardian of the child and the Ministry as per Article 8 (2) of
the proclamation. However, the Proclamation provides exceptional circumstances that the special
protection agreement can be concluded between the minor child and the Ministry.*” As a legal
requirement, Article 9 12) of the Proclamation also states that, the special protection agreement
concluded between the child witness and the Ministry shall be approved by the Federal High
Court, within ten days from the date of signature. In this regard, the legal protection provided
under the Proclamation, to some extent, reduces the level of fear and anxiety that might be
experienced by child victims and witnesses during criminal proceedings. Here, child witnesses
have legal protections under the proclamation not only for crimes against themselves but also

any serious crimes that committed against the citizens, the public or the State.

However, the Proclamation so far actively considers the problems of child victims and witness
during criminal proceedings only with regard to serious offences.*” It does not provide legal
protection schemes fof all ordinary crimes that are committed against the child violating the
provisions of the 2004 Criminal Code of Ethiopia, or any other relevant law. In addition, the
child victims and witnesses of crime shall enter into a special agreement with the Ministry of
Justice so as to enjoy legal protections under the Proclamation. To state in other words, no legal

protections can be accorded to child witness and whistleblower under the Proclamation unless he

*Ibid, the Proclamation, under Article 9 (1), provides some requirements for the validity of the agreement that
reached between the Ministry and the child witness. The specific requirements are; where the minor is giving
testimony against his or her parent or guardian; where the minor has no parent or guardian, or his or her
parent/guardian could not be found notwithstanding reasonable efforts to find them, or where parent or guardian
unreasonably withholding his/her consent or unable to give consent for any reason, the Ministry may enter into
special protection agreement with the minor. Such special protection agreement shall also be presented before the
Federal High Court within ten days from the date of signature for approval.

“* Supra note 38, see Article 3 of the Proclamation
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or she has entered into special agreement with the Ministry of Justice. However, it must be noted
that, the special agreement entered between the child and the Ministry need to balance the overall

purpose of the Proclamation, and the child's individual needs and views.

To sum up, having considered the above stated issues, it can be concluded that, the Proclamation
does not provide adequate legal protections for the rights of child victims and witnesses of all

kinds of crime as it provided under the international child rights standards.

4.2.5 National Policy Framework(s) to Protect the Rights of Child Victims and Witnesses in
Ethiopia
Encouraging efforts have been made by the Government of Ethiopia to protect the rights of
children as whole and vulnerable children in particular. In this regard, in addition to the inclusion
of provisions with stringent penalties for crimes against children in the 2004 Revised Criminal
Code, there have been efforts towards the adoption of various national polices and plan of
actions to promote and protect rights of children.*! These policies provide issues of children's
rights protection, access to education and health care, and implementation mechanisms for the
objectives they set out. However, none of these national policies and plan of action provide
comprehensive policy that specifically focuses on issues related to child victims and witnesses of
crime, except the National Action Plan on Commercial Sexual Abuse and Exploitation of

Children in Ethiopia.**

The Developmental and Social Welfare Policy, which is one of the major child policies in the
country, gives focus to implement the international and regional as well as national child rights
instruments.* Though- the general objective of this policy is to create a social condition

conducive to a healthy life and sustainable development that will benefit all members of the

“See the Developmental and Social Welfare Policy, FDRE, Ministry of Labor and Social Affairs, 1996; National
Plan of Action Against Commercial Sexual Abuse and Exploitation of Children in Ethiopia, 2005, MOLSA;
Ethiopia's National Plan of Action for Children, 2003-2010, PHCCO (Population and Housing Census Commission
Office) (2003); National Plan of Action for the Establishment and Development of Civil Registration and Vital
Statistics System in Ethiopia; FDRE (Federal Democratic Republic of Ethiopia) National Plan of Action of Orphans
and Vulnerable Children, 2004-2006.
*“’See the National Plan of Action Against Commercial Sexual Abuse and Exploitation of Children in Ethiopia,
2006-2010; It provides that legal protections to victims of sexually abused and exploited children such as support,
rehabilitation and reintegration of these children, 2005, pp 17-20
* FDRE, the Ministry of Labor and Social Affairs (MOLSA), the Developmental and Social Welfare Policy
(November 1996), p. 67
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society, it gives a special attention to vulnerable groups of the society identified as children,
Wwomen, the youth, the elderly, and persons with physical and mental impairment.44
There is also a National Plan of Action (NPA) for the Child that tries to analyze the situation and

“ With regard to protecting children from abuse,

special needs of children in Ethiopia.
exploitation and violence, the National Plan of Action gives special emphasis to children who are
victims of violence and other harmful traditional practices, and accordingly intends to provide all
protective measures, provision of some assistance to these children. To achieve these ends of the
NPA, the specific strategies, among others, are raising the public awareness on the contents of
CRC and the FDRE Constitution, on the consequences of early marriage, abduction, physical
Punishment, sexual exploitation, promoting the participation and expression of children in

families, schools, the community and the judicial proceedings.46

Currently, a review of_National Child Policy‘” is in progress with a view to accommodate the
recent development situations and circumstances, and to address issues related to the protection,
treatment and care as well as support mechanisms for children in Ethiopia. Under this policy
review, the issues of child victims have been briefly mentioned. It states that "Conducive
environment shall be created to provide rehabilitation services for children who are victims of
sexual, physical and psychological abuses (Translation mine)."** A glance of the draft National
Child Policy document indicates that it does not provide for explicit special protections to child
victims and witnesses of crime during criminal justice proceedings. The document refers only to

the rehabiljtation services that need to be given for child victims of abuses. Hence, the review of

44lbid, see policy objectives of the document, pp. 65-66. The policy exerts efforts to implement all international
standards, eliminate harmful traditional practices with regard to child welfare and rearing, extends the necessary
support, incentives and initiatives for the welfare and development of the child, and creates fertile ground for
children in specially difficult circumstances such as orphans, abandoned children, children with mental and physical
gisisabilities to get the necessary assistance.

FDRE, Ministry of Labor and Social Affairs (MOLSA), the National Action Plan for Children from 2003-2010,
June 2004, Addis Ababa, Ethiopia. The major elements of this NPA include; protecting the child against abuse,
exploitation, violence and improving situation of children in Especially Difficult Circumstances (CEDCs), providing
quality education, combating HIV/AIDS and assisting orphans and other vulnerable children. According to this
NPA, the protection of children against abuse, exploitation and violence involves registration of children at birth,
revision of laws, raising awareness about harmful traditional practices, and the improvement of juvenile justice
féystem, provision of assistance for children in especially difficult circumstance and the reduction of child labor.

Ibid, pp 88-90
47Feder§1pDemocratic Republic of Ethiopia (FDRE), Ministry of Women, Children and Youth Affairs, the Draft
National Child Policy Final Document, May, 2011, Addis Ababa
** Ibid, p.20
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National Child Policy needs to consider the legal protections and practical measures that must be
given, which is based on the special needs and situation of child victims and witnesses of crime.
Some of the areas of policy, particularly relating to the management of children's evidence in
courtrooms and access£o adequate psycho-social supports have been neglected.

The major National Child Policies that are identified above recognize, in a limited manner, the
need for the implementation of the rights of children that are contained under international,
regional and national child rights instruments. But, the existing national child policies do not
adequately ensure protection of all aspects of the rights of child victims and witnesses of crime.
Moreover, the existing procedures to provide psychological, legal and social supports for child
victims and witnesses remain poor and inadequate. The critical role of Civil Society
Organizations (CSOs) to participate in the protection of rights and provision of support services
for child victims and witnesses of crime is not also fully addressed in existing National Child
Policies. So, in order to fully protect the rights of child victims and witnesses of crime, there has
to be comprehensive child policy document, which involves the participation of professionals
and the CSOs in the c-levelopment of policy document, as the experience of some countries*
shows. Besides, the National Child Policies must also fairly provide an opportunity for the CSOs
to address the existing problems in the implementation of child rights instruments, and

inconsistencies in the protection of rights of child victims and witnesses of crime.

Thus, in Ethiopia, the existing situation needs to have a comprehensive national child policy

document that specifically deals with problems related to the rights of child victims and

1.50

witnesses, as it is clearly recommended by the Economic and Social Council.” The national

child policy framework needs to ensure the link between the judicial criminal proceedings, and

* Samantha Waterhouse, 'the Impact of Changing Criminal Justice Responses to Child Victims of Sexual Abuse,'
Open Society Foundation for South Africa (2008), <http://www.osf.org.za/Fileuploads/docs/CJI_Occasional_Paper
_4.pdf> (Accessed on 25 June 2011) In South Africa, the National Policy Guidelines for Victims of Sexual Offences
were developed by an inter-sect oral task team in 1998 under the Head of the Department of Justice. The adoption of
such policy involved different professionals from the justice administration system. These Guidelines were
developed for the South African Police Service, the Department of Health, the Department of Welfare, and
aﬁppropriate NGOs, Prosecutors at the Department of Justice, and the Department of Correctional Services.

. Supra note 2, see the Preamble of the Guidelines. In relation to this, the Guidelines states that, for full realization
of the rights of child victims and witnesses of crime, Member States shall incorporate international minimum child
rights standards and protections in their domestic legal systems, strengthen national structures, institutions and
organs as it is provided in the guidelines; See also n.10 above, General Comment 5, paragraph 30, which also states
that, particular attention shall be given to identifying and giving priority to marginalized and disadvantaged group of
children. ;
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the specific rights of child victims and witnesses of crime. Besides, the review of the national
policy document does adequately provide improved mechanisms to deliver adequate support

services for child victims and witnesses during the criminal proceeding.

4.3 Assessment of the Compatibility of Legal Protections Accorded to Rights of Child
Victims and Witnesses in Ethiopia with the International Child Rights Standards
As mentioned above, international and regional child rights instruments provide that, a State
Party shall take all appropriate and necessary measures to promote and protect the rights and
interests of child victims and witnesses of crime.”' Since the CRC and ACRWC recognize a wide
range of children's rights, both require a State Party to protect and put protective measures in
place in order to ensure full realization of rights of children. To this effect, in Ethiopia, the rights
of children provided in the domestic laws of Ethiopia shall be assessed on the basis of the rights

of children contained under the international and regional child rights instruments.

In the first place, the compatibility of legal protections accorded to the rights of children in
Ethiopia, where it is @nalyzed in light of the international child rights instruments, in many
instances, it is harmonious with the minimum international and regional child rights standards.
This, however, does not mean that, the legal protection specifically granted to child victims and
witnesses is well designed and effectively implemented.
In this regard, an informant responded that;
... [T]he Government has taken legislative and some appropriate measures to protect
the rights of children in Ethiopia. In order to meet problems of child victims and
witnesses of crime during criminal proceeding, the Government has reviewed the 1957
Penal code to make it in line with the 1995 FDRE Constitution. Specific protective
measures have also taken by the judiciary to safeguard the rights of child victims and

witnesses during ¢riminal proceeding. For instance, child victims and witnesses offer

8 'Supra note 10, see Article 39 of the CRC; See also n.8 above, Article 1(1) of the ACRWC. These international and
regional normative grounds for child rights provide that, the State Party has an obligation to take all appropriate
measures to promote physical, psychological recovery and social reintegration of child victims. See also Article 16
(2) of the ACRWC which provides, children have the right to be protected against abuse and torture. Besides,
protective measures shall also include effective procedures for the establishment of special monitoring units to
provide necessary support for the child; See also n.50 above, the Guidelines, paragraphs 22-25 which provides the
child victims' and witnesses' right to effective assistance.
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testimony by the aid of intermediary, there is also a separate child waiting room that
linked with the courtroom proceeding through closed-circuit television, and hence the
child cannot hear or see the accused. However, the rights of child victims and witnesses
are not fully protected during criminal proceeding due to absence of a comprehensive
child victim-witness sensitive procedure. The existing Criminal Procedure Code has a
number of legal 8aps, and contains inadequate rules of procedure to deliver legal aid,

psycho-social support services for child victims and witnesses (Translation mine).”

Secondly, the compatibility of legal protection accorded to the rights of child victims and
witnesses in Ethiopia can also be assessed with respect to subordinate legislations. As it has been
stated under the CRC and ACRWC, children have the right to be protected from 'all forms' of
physical or mental violence or abuse, neglect or maltreatment including sexual abuse, while in
the care of the child.” Similarly, the FDRE Constitution provides the children's rights to be
protected from corporal punishment or cruel and inhumane treatments in schools, and other
institutions responsible for the care of children.>* In relation to the children's right to protected
from corporal punishment, however, where Articles 68 and 576 (3) of the 2004 Criminal Code
as well as the Revised Family Code (RFC)> are seen together, parents or any other legally
responsible guardian of the child may take abusive act conducted as a form of minor disciplinary
measure. Accordingly, such act is not treated as a crime under the 2004 Criminal Code. It allows
parents and/or guardian to inflict bodily punishment on the minor as a form of disciplinary
measures. As stated above, the FDRE Constitution legally prohibits imposition of any form of
corporal punishment in schools and care giving institutions. But, the Constitution is silent about
corporal punishment that is imposed against the child at home. Plainly, Articles 68, 576 (3) of
the 2004 Criminal Code of Ethiopia and Article 258 (2) of the Revised Family Code allow

parents or guardians to take minor disciplinary measure against the child. In this regard, where

52 Wosenyelesh Admasu, the Federal Democratic Republic of Ethiopia (FDRE), Ministry of Justice, Federal Public
Prosecutor; Head of the DeBartment of Women's and Children's Criminal cases, Lideta Bench, (Interview conducted
on 21 July 2011)
53 Supra note 51, see Article 19 (1) of the CRC and Article 16 (1) of the ACRWC.
3% Supra note 23, see Article 36 Sub Article (1) () of the FDRE Constitution. It states that every child has the right
to be free of corporal punishment or cruel and inhumane treatment in schools and other institutions responsible for
the care of children.
%5 Supra note 35, see Article 258 (2) of the Revised Family Code. It states that the guardian may take the necessary
disciplinary measures for the purpose of ensuring the child's upbringing.
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seen in light of the provisions of the CRC and ACRWC, which provide the child's right to be
protected from 'all forms' of physical or mental violence or abuse, neglect or maltreatment
including sexual abuse while in the care of the child, the Ethiopian domestic law is incompatible

with the international child rights standards.

However, for stronger reasons, this study argues that the, practical implementation of the above
cited domestic laws of Ethiopia remain questionable when it is considered in light of Articles 9
(1), (4), 13 (2) and 36 (1) (e) of the FDRE Constitution.”® According to Article 36 (1) (e) of the
FDRE Constitution, children have the right to be protected from corporal punishment in schools
and/or any other institution responsible for their care. Moreover, the international and regional
child rights instruments provide that children have the right to be protected from 'all forms' of
physical or mental violence or abuse, neglect or maltreatment during their care.”’ In these legal
contexts, the phrases 'other institutions responsible for the care of children,' under Article 36 (1)
(e) of the FDRE Constitution, shall mean to include family or other legally responsible parents or
guardian of the child. On this note, the UN Committee on the Rights of the Child, also
considered the Ethiopia's domestic protections accorded to the child's right to be protected from
corporal punishment. The Committee, in its concluding observations of 2006, stated that
"reasonable chastisemgnt is permitted according to the 2004 Criminal Code and that corporal

punishment is still widely practiced at home, in schools and in other settings."*®

%6 To justify this argument, it is better to consider the some of the provisions of the FDRE constitution. Article 36(1)
(e) of the FDRE Constitution realizes the right of the child to be protected from corporal punishment, cruel or
inhumane treatment in schools and other institutions responsible for his or her care. According to Article 9(1) of the
Constitution, the Constitution is the supreme law of the land, and any law, customary practice, acts of government or
officials that contravene the Constitution is null and void. Article 13 (2) of the Constitution also provides the manner
how the provisions of the Constitution dealing with the fundamental human rights and freedoms, shall be interpreted
where there is need to do so. Having considered these provisions of the Constitution together, children have the right
to be protected from corporal punishment within home since family (parents or guardian) can be taken as one of the
institutions which gives care for the child. In order to give legal effect to the provisions of the 2004 Criminal Code
and RFC, alternative disciplinary measures need to be sought than corporal punishment.

57 Supra note 53, the CRC and ACRWC

*® Supra note 24, see Concluding Observation of the Committee on the Rights of the Child, the Third Periodic
Report of Ethiopia, and due in 2003, 28 October 2005, CRC/C/129/Add.8, CRC/C/ETH /CO /3 September 2006,
paragraphs 33-34, 38-39. Irr this regard, the Committee recommends that the State party explicitly prohibit corporal
punishment within the home, enforce the prohibition in all settings including within family, schools and alternative
child care. So, corporal punishment must be permanently prohibited in the context of both in the school and family.
The Committee further recommends, the State party shall conduct awareness-raising campaigns to ensure the use of
alternative forms of discipline in a manner consistent with the child's human dignity and in conformity with the
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Thirdly, the compatibility of the legal protections granted to child victims and witnesses during
criminal proceeding shall also be assessed in terms of obligation of the Government. Subject to
the availability of resources in a country, ratification of the CRC and ACRWC by a given State
Party brings an international and regional obligation to the State Party to implement rights of
children therein. In the same vein, Ethiopia, as a State party to the CRC and ACRWC, is under
strict obligation to ensure all appropriate legislative procedures to provide support services and
other protective measures for the rights of child victims and witnesses during criminal
proceeding.5 % In this regard, an informant responded as follows;
[W]here a child appears before the court either as victim or witnesses of crime, all
types questions put to the child victims and witnesses on the presence of intermediaries.
Though it is inadequate and poor, psycho-social support services are also given to
them. However, there is no procedure to provide such support services. The Non-
Governmental Organizations (NGO's) which are working on the protection of rights of
child victims and witnesses provide a limited support services to the child victims and

witnesses during criminal proceeding (Translation mine). i

For obvious reasons, child victims and witnesses need special protection and assistance
during criminal proceeding. But, such special protection and measure, for its effective and
sustainable implementation, must be provided at the earliest possible time and on the basis
of framework of law and policy. As data in this study showed, the existing support services
delivered to the child victims and witnesses are inadequate to fully address the problems.

The role of the Government and CSOs in the child's protection, rehabilitation and

CRC, especially Article 28, paragraph 2, while taking due account of General Comment No. 8 of the Committee on
the Right of the Child, protection from Corporal Punishment and Other Cruel or Degrading Forms of Punishment
*Supra note 57, see Article 39 of the CRC. According to the wording of this provision, a State Party shall take all
appropriate measures to fully implement the rights of child victims of crime. Hence, it does not allow a permissible
difference and discretion to the Ethiopian Government to enforce the specific rights of child victims and witnesses
during criminal proceeding. See also n.50 above, General Comment 5, paragraph 24, which states that, effective
remedies must be available to redress violations. Children's special and dependent status creates real difficulties for
them in pursuing remedies for breaches of their rights. So States need to give particular attention to ensuring that
there are effective, child-sensitive procedures available to children and their representatives. These should include
the provision of child-friendly information, advice, and advocacy, including support for self-advocacy, and access to
independent complaints procedures and to the courts with necessary legal and other assistance. Where rights are
found to have been breached, there should be appropriate reparation, including compensation, and, where needed,
measures to promote physical and psychological recovery, rehabilitation and reintegration, as required by article 39
% Supra note 11, Child Justice Project Office (CJPO) of the Federal Supreme Court of Ethiopia

67



reintegration services must also be clearly specified. On top of that, efforts and roles played
by the Judiciary and the Prosecution Office, in the protection and promotion of the rights of
child victims and witnesses during criminal proceeding, must consider the minimum
international and regional child rights standards. With regard to these issues, an informant
from the Office of the Child Justice Project responded that;
... [T]here have been some progresses in the protection of rights of child victims and
witnesses. In order to protect their rights during criminal proceeding, specific
protective measures have been taken by the Judiciary and the Prosecution Office.
Adequate on-job training is not provided for the judicial personnel, who are working
with these children. In addition, there are also shortage of trained professionals and

Social workers and resource constraints (Translation mine).6l

In relation to the State Party's obligation to take adequate measures to protect the rights of
children, however, the Committee on the Rights of the Child, under the General Comment
13 emphasized that, resource constraint cannot be a justification for a State Party's failure to
take further adequate measures to protect the rights of children.®? In this context, a States
Party to the CRC and ACRWC, is obliged to protect and promote the rights of child victims

and witnesses that contained under the these instruments to the extent resources are

®! Ibid, Child Justice Project Office (CJPO) of the Federal Supreme Court of Ethiopia. According to the respondent,
the CJPO was established in 1999 under the Federal Supreme Court. Since its date of establishment, there have been
some achievements in protecting rights of the child victims and witnesses during criminal proceeding. To mention,
child victim-witness sensitjve courtroom environment was set up in Addis Ababa (Federal First Instance Court,
Lideta 7" Criminal Bench), SNNPR (Hawassa, Arbaminch and Wolayta Sodo), Tigray and Oromia Regional States.
In order to protect the specific rights of child victims and witnesses during criminal proceeding, measures taken by
the Judiciary include; the child victims and witnesses offer testimony through closed circuit television system. The
child responds through the aid of an intermediary to the questions raised by the prosecution, defense lawyer and the
judge. During the whole stages of the proceeding, the intermediary assists the child victim and witnesses. Where
questions put by the parties are not clear to the child, an intermediary make a modification to the questions in a
language the child understands. In addition, the child victim and witness are considered as competent witness so
long as the child's age and maturity allows. Hence, every child victim and witness has the right to be treated as a
capable witness, and the testimony offered is presumed valid during the trial unless proven otherwise by the
accused's evidence. There is also waiting room for child until the commencement of the proceeding. So, there is no
direct contact between the child and the accused.

% The Committee on the Rights of the Child, General Comment No. 13 (2011), Fifty-sixth Session Geneva, 17
January-4 February 2011, see paragraph 66. It states that resource constraints cannot provide a justification for a
State Party's failure to take any or enough, of the measures that are required for the protection of rights of the child
under Articles 4 and 19 of the CRC. Thus, a States Party is urged to adopt comprehensive, strategic and time
bounded co-coordinating legal and policy frameworks to protect the rights of the child. See also Article 39
paragraph 2 of the CRC which provides that States Parties shall undertake such measures to the maximum extent of
their available resources, and where needed, within framework of international co-operation.
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available. It is undeniable that qualified and well-trained judicial personnel play an
important role in protéction of the rights of child victims and witnesses during criminal
proceeding. Hence, the Government of Ethiopia needs to prioritize and increase budgetary
allocations for children in the criminal justice process in order to improve the
implementation of their rights. In particular, the Government needs to pay attention for the
training of judicial and prosecution personnel with a view to develop their capacity.
Providing on job-training for the judicial and prosecution personnel enable them to receive
the child's testimony, to communicate and to conduct the whole proceeding in a child-

sensitive manner that respects the privacy of the child victim and witness.

On the basis of the above findings, therefore, it can be said that, the Ethiopian domestic legal
and policy frameworks that is in place to protect the specific rights of child victims and
witnesses of crime rémain inadequate. Hence, the Government should undertake all
appropriate legislative, administrative and policy measures for the proper implementation of
the rights of child victims and witnesses, as it is rightly recognized under the international

and regional child rights standards.®

4.4 Enforcement of the Specific Rights of Child Victims and Witnesses During Criminal
Proceedings: Key Challenges
4.4.1 Low Emphasis Given to the Principle of the Best Interests of Child
The principle of the best interest of the child® requires that, active measures shall be undertaken

at all levels of Government, including the judiciary. The Judiciary is required to apply the child's

55 Supra note 57, see Artigles 4, 19 (1) and 39 of the CRC; Articles 1(1) and 16 (2) of the ACRWC. Both
instruments provide that, a State Party shall take all appropriate and necessary legislative measures to protect, and to
give effect to the child rights contained under the instruments. See also n.59 above, General Comment No. 5,
paragraph 18. It states that a comprehensive review of all domestic legislation and related administrative guidance to
ensure full compliance with the CRC is an obligation of the State Party; See also n. 62 above, General Comment No.
13, paragraph 38. In this case, the legislative measures refer to, legislations that are in place so as to protect rights of
the children, including the budget, implementing and enforcing measures. It comprises all national laws and relevant
regulations, which define frameworks, systems, mechanisms and the roles as well as responsibilities of concerned
agencies and competent officers. Hence, the State Party is duty bound to ensure the protection of child victims and
witnesses, and effective access to redress and reparation.

%Ibid, see Article 3(1) of the CRC, and Article 4 (1) of the ACRWC. See also n.63 above, General Comment 5,
paragraph 12. See also Child Welfare Information Gateway, Determining the Best Interests of the Child: Summary
of State Laws (March 2010), USA; although there is no standard definition of "best interests of the child," the term
generally refers to the deliberation that courts undertake when deciding what type of services, actions, and orders
will best serve a child as well as who is best suited to take care of a child. Hence, "Best interests" determinations are
generally made by considering a number of factors related to the circumstances of the child and the circumstances
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best interest principle by systematically considering how children's rights and interests are

affected by their decisions and actions.

The FDRE Constitution states that the best interest of the child should be given primary
consideration in all actions of Government.”’ So, whenever the child comes in contact with
judicial proceeding, the principle of best interest of the child must be primarily taken into
account. The Judicial must take all necessary steps, at least to minimize, the possible risks to the
child victims and witnesses during criminal proceeding. Because of this very fact, the Judiciary
and Prosecution Office are duty bound to primarily consider the best interest of the child victims
and witnesses while taking any actions. Here, the respective duties of the judicial and
prosecution office to primarily consider the child's best interest during criminal proceeding refers
that, it must pay due attention to the child victim's and witness's best interest while interpreting

and applying laws.

In the context of judicial criminal proceedings, however, it does not to mean that the best interest
of child victims and witnesses shall often prevail over the rights of the accused whenever conflict
arises between the two!categories of rights. Rather, it does mean that the best interest of the child
victims and witnesses should be primarily considered, and accordingly balanced®® with the
competing rights of the accused. During criminal proceedings, giving due emphasis to the
children's best interest and taking into account their special needs are of paramount importance to
protect the rights of child victims and witnesses.”” Thus, where child victims and witnesses
participate in judicial criminal proceedings, necessary-measures should be taken to ensure that,

the proceedings are conducted in a way that does not negatively affect on the child's physical or

and capacity of the child's potential caregiver(s), with the child's ultimate safety and well-being as the paramount
concern.
Supra note 54, see Article 36 (3) of the FDRE Constitution. See also n. 63 above, Article 3 (1) of the CRC and
Article 4 (1) of the ACRWC.
%Supra note 50, see paragraph 8(c) of the Guidelines. It states that, while protecting the rights of accused, every
child victim and witness has the right to have his or her best interest given primary consideration. This includes the
right to protection and to a chance for harmonious development. See also Article 4 and 9(2) of the ACRWC, which
states that because of their special situations and needs, children need extra protection and guidance from parents
(adults) for their full and harmonious development on the bases of their evolving capacities and best interests.
67Supra note 65, see Article 3 of the CRC; Article 4 of the ACRWC. Where these international standards considered
together, having taken the special circumstances of child victims and witnesses of crime, the best interest these
children should be given a primary consideration in all actions during the criminal proceeding while safeguarding
the rights of the accused.
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mental health, self-respect or dignity. It is indisputable that the best interest of child victim and
witness may conflict with the rights of the accused during criminal proceeding. But, in delivering
decisions, the judiciary must be aware of the competing interests so as to properly evaluate the
best interests of the child with the accused's rights.

In practice of the Judiciary, however, often the best interest of the child is not given due
consideration. In specific terms, judicial procedures and practices are not based on the best
interest of child victims and witnesses of crime. For instance, in a case the Federal Public
Prosecutor vs. the accused 'A.Z,% the accused, in the first count, is charged under Article 620 2)
(b) of the 2004 Criminal Code, for committing aggravated rape against girl child, aged 13, and in
the second count, charged under Article 654, for committing incest. During the time of the
proceeding of the case, however, the girl/child victim was exposed to the inappropriate forms of
direct examination questions that employed by the prosecution (See Annex .... page 3). It must
be noted here that, questions put to the child victims must often be phrased and put forward
differently from questions put to adult victims, both in content and length. Putting inappropriate
questions® to the child victim and witness may cause re-victimization to the child or subject the
child to further trauma. A child victim and witness shall be treated in a caring and sensitive
manner i.e. is respectful of his or her dignity throughout the legal proceeding, taking into account
his or her personal situation, immediate and special needs, age, gender, level of maturity.
Questioning the child victim and witness must also be undertaken by the strict supervision of the
Judge, who will have the duty to prevent the asking of any question that may expose the child to

intimidation, hardship or undue distress.

In addition, the assigning a pseudonym or a number to a child or anonymity of child victims in

the interest of the right to privacy need to practiced to shield them from unnecessary harm. The

% Federal Public Prosecutor vs. the accused 'A.Z' (Letter name used for the purpose of this study), Federal First
Instant Court, Lideta 7" Criminal Bench, 2002 E.C, Criminal Case No. 183695/02) (Unpublished)

% United Nations Office on Drugs and Crime (UNODC), Handbook for Professionals and Policymakers on Justice
in Matters Involving Child Victims and Witnesses of Crime (2009) criminal justice handbook series, pp. 76-79
,<http://www.unodc.org/pdffcriminal-justice/Guidelines-E.pdf> (Accessed on 01 January 2011) Inappropriate
questions refers to, using words that do not match the age and abilities of child victim and witnesses, and questions
that are asked in a way that creates difficulty to the child to understand and respond accordingly. In other words,
inappropriate questioning refers to, interview and assessment techniques that increases distress or trauma to the
child. Hence, questions put to the child victim and witness must be in a sensitive, understanding, constructive and in
a reassuring manner.
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criminal proceeding must avoid disclosing the full names and addresses of the child victims,
particularly, in cases of rape and sexual outrages that committed against children, to save them
from further embarrassment. However, as the practice in the Judiciary shows, during the
proceeding, the use of assigning a pseudonym or a number to a child is not practiced. In this
case, the use of special measures is not practiced to conceal the identity of the child victims
during criminal proceeding. As an informant rightly responded, "Full name's and address's of
child victims are registered in the charges framed by the prosecution, during time of offering
testimony in the courtroom and in the writings of judicial decisions (translation mine)."’® Though
the right to a fair trial caiictates that, accused persons have the right to full access to any evidence

presented against them, child victims should never be unduly exposed to the public.

4.4.2 Child Victim-Witness Sensitive Courtroom Environment

According to the Guidelines on Matters involving Justice on Child Victims and Witnesses, the
child victims and witnesses have the right to be protected from any hardships during the criminal
proceeding. For obvious reasons, the experience of crime itself causes a significant amount of
stress and trauma to the child. Because of their age and immaturity, child victims and witnesses
often find themselves in difficulty with the procedural requirements of the judicial criminal
proceeding. In specific terms, intimidation in the courtroom environment, lack of legal and
procedural knowledge,“confrontation with the accused, direct and cross-examination questioning
are some of the difficulties that child victims and witnesses face during criminal proceedings.
Considering these, however, child victims and witnesses must be protected from potential re-
victimization that can be caused due to their involvement in the criminal proceeding. Hence, the
Judiciary and Prosecution Office have the greatest responsibility to make the child's participation
in the process easier and less harmful. The court is obliged to protect the child victim and witness
against feeling of re-trauma. If so, it increases the child's capacity to participate in the criminal
proceeding,”’ and helps to advance the child's ability to remember the details of the criminal

event.

Wi/ro Tsehay Menker T/Michael, Judge, Federal First Instance Court, Lideta 7" Criminal Bench (Interview
Conducted on 28 July 2011)
" Supra note 66, see paragraph 29 of the Guidelines
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So, in the judiciary, there has to be separate rooms that are designed to conduct interviews and to
avoid unnecessary contacts with the accused, and intermediary services need to be provided for
child victims.” The child victim has a right to be reasonably protected from the accused. Hence,
the judiciary shall make use of child victim-witness sensitive courtroom procedures during

criminal proceeding, without affecting the accused's right to fair trial in the criminal proceeding.

With regard child victim-witness friendly courtroom environment, key informant responded
that:

... [T]here is a separate child victim-witness sewnsitive criminal benches were
established at the Federal First Instant Court, Mekelle, Adama, Hawassa, and
Arbaminch. For instance, at the Federal First Instant Court, Lideta criminal bench, the
child victim and witness offer testimony from a separate room through closed circuit
television link. There is no direct contact or view between the child and the accused
during the whole process. The accused and the public in the courtroom observe the
child victim and witness through the TV screen. However, there is absence of formal
questioning procedures during the criminal trial process. In addition, there are
insufficient courtroom facilities to protect the child's identity, lack of communication
aid equipments and inadequate support and counseling services for the child. The child
victims and witnesses are often asked to answer humiliating details of the crime by
Parties of the proceeding. So, the problems of child victims and witnesses are not fully

addressed during criminal proceeding (Translation mine).”

From the above response, it can be understood that key problems of implementation include lack
of formal courtroom procedures that specifically deals with child victim witness-sensitive
environment, inadequate budget allocation for child communication aid equipments which in
turn results in limited institutional capacity to implement their specific rights, and causing the
child's re-victimization by asking humiliating details of the crime. So, adequate legal protection

for child victims and witnesses is crucial to address the problems of the child and for an efficient

"Ibid, see paragraphs 29 and 30 of the Guidelines. In this respect, child-victim sensitive approach refers to an
approach that gives primary consideration to a child victim's right to protection and that takes into account his or her
s;aecia] needs, situations and views of the child.

"Supra note 61, Child Justice Project Office (CJPO)
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prosecution of perpetrators. There must be a full range of physical protection and psychosocial

support to child witnesses and victims, which create an enabling environment to ensure access to

justice and fair trials.

Moreover, the judicial personnel, who conduct interview with child victims and witnesses, need
to be given adequate on the job-training. There has to be continuous training for judges and
prosecutors on laws and specific child victim-witness friendly procedures, training for judicial
staffs and social workers on psychological and medical assistance so that they can easily deliver
support services. Such training also helps the judicial personnel to consider the child victims
special needs and feelings. So, the Ethiopian Government should provide sufficient budget to
undertake a wide rang'-e of measures to respond for all forms of protections need to be granted
during criminal proceeding, including the provision of child-friendly legal, medical and

psychosocial services.

The international child rights instruments and standards provide that,”* professionals and other
court personnel should be given adequate on job-training so as enable them to be aware of the
special needs of the child victims and witnesses. They shall be given trainings on specific child
rights issues, age-related linguistic factors, social and gender related issues, appropriate adult-
child communication skills, care, assistance, feelings and attention, additional skills to deal with
child victims and witnesses in a sensitive, understanding and constructive manner.”” Considering
these issues, in Ethiopia, professionals and judicial personnel should be given on the job-training.
Particularly, adequate on-job training must be given on specific rights of children, physical and

psychological consequences of crimes against children, appropriate adult-child communication

™ Supra note 63, see General Comment 5, paragraph 54. The Committee recommends that, the State Party has an
obligation to develop training and capacity-building for all those involved in the implementation process;
government officials, parliamentarians and members of the judiciary and for all those working with and for children.
Such training should also include community and religious leaders, teachers, social workers and other professionals,
including those working with children in institutions and places of detention, the police. Training needs to be
sgfstematic and ongoing - initial training and re-training.

PSupra note 72, see paragraphs 40-42 of the Guidelines; Adequate training, education and information should be
made available to professionals, working with child victims and witnesses with a view to improve specialized
methods, approaches and attitudes so as to protect the child victims and witnesses rights effectively and sensitively.
The training should include relevant human rights norms, standards and principles, including the rights of the child.
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skills, and methods to present evidence as well as to question child victims and witnesses during

criminal proceedings.

4.4.3 Advancing the Right of the Child Victim and Witness to Express Views Freely and to
be Heard

As it is stated under the international child rights instruments, children have the right to express

views in all matters affecting their interests. Such views must also be sought and given due

weight in accordance with the child's age and maturity.76 Hence, the child victims must be

encouraged to present their views and concerns during the criminal proceedings, without

prejudice to the accused's right.

Accordingly, in Ethiopia, the judiciary is required to ensure that child victims' and witness' right
to express their views freely, and the manner in which they prefer to offer testimony during

criminal proceedings. Due weight must also be given to the views and concerns of the child.

In this regard, interview with a Judge of Federal First Instance Court (FFIC), Lideta 7" Criminal
Bench, has revealed that: ’

... [D]uring the criminal proceeding, communications and interviews with the child
victim and witness are conducted by the use of an intermediary. The intermediary
assists the child to express his or her views freely throughout the proceeding. Though
there is lack of special procedure, child victims and witnesses offer testimonies during
the proceeding on the basis of existing Criminal Code. Hence, in some instances, the
child victims and witnesses are exposed to embarrassing and repetitive questions posed

by the prosecution, the accused or legal counsel (Translation mine).”’

7 Supra note 67, see Article 12 of the CRC, and Article 7 of the ACRWC. According to these provisions, children
have the right to express their views freely in all matters affecting them, and those views shall also be given due
weight. Here, the principle of the child's right to be heard highlights the role of the child as an active participant in
the promotion, protection and monitoring of his or her own rights. It applies equally to all measures adopted by
States to implement the Convention. See also n.74 above, General Comment No. 5, paragraph 12

i Supra note 70, interview with W/ro Tsehay Menker T/Michael, Judge, Federal First Instance Court, Lideta 7=
Criminal Bench (Interview Conducted on 28 July 2011). According to the interviewee, the Criminal Bench is
established to see and consider criminal cases involving crimes committed against women, children and witnesses.
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As can be easily understood from what has been stated above, the efforts done by the judiciary to
ensure the children's right to express their views is encouraging. As stated earlier, however,
absence of special rules of procedures to receive the testimony of the child, and lack of adequate
training to persons working with child victims and witnesses are crucial issues need to be given
emphasis. In the first place, putting special rules of procedures in place to register the testimony
of child victims and witnesses, without affecting the accused's right to fair trial during criminal
proceeding, is so essential. A safe environment must be created in which child victim and
witness can feel and encouraged to testify. Secondly, as it is provided under the international
child rights instruments, lack of special training to the professionals and staffs who are working
with the child victims,”® poses a threat to the rights and special needs of the child. Particularly,
this can restrict the child's right to express his or her views, opinions and beliefs freely in his or
her own words, where the intermediary lacked the required knowledge and skill to communicate
with the child. Moreover, it minimizes the child's roles and contributions to the criminal justice
process. It is also important to build the capacity of judicial staffs to create child friendly

mechanism for consultations, follow up mechanism.

With regard to the manner how child victims and witnesses offer testimonies during criminal
trial process, the data obtained reveals that there is a good practice in the judiciary. Here, an
informant responded that;
[D]uring the criminal proceedings, child victims and witnesses are ofien allowed to
offer testimony in a narrative way. Where questions are posed by the Judge, the
Prosecution and/or the Accused/legal Counsel, the intermediary facilitates the child's
ability to recount the facts of the case, provide a new structure for the question and

Jforward it to the child. During the whole process, the Presiding Judge closely monitors

" The Child Rights Information Network (CRIN), UNOCD-UNICEF, Model Law on Justice in Matters involving
Child Victims and Witnesses of Crime; the Model Law states that, professionals, who are working with child
victims and witnesses, shall undergo appropriate training on issues related to child victims and witnesses of crime.
Where appropriate, the concerned authority shall develop and publish training curricula for the professionals.
Accordingly, the training should cover, among others, relevant human rights norms, standards and principles of the
rights of the child, and ethical duties related to the performance of their functions. Besides, signs and symptoms that
are indicative of crimes against children, crisis assessment skills and techniques for making referrals with an
emphasis placed on the need for confidentiality. The dynamics and nature of violence against children, impact and
consequences of the violence including negative physical and psychological effects of crimes against children
should also be emphasized.
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the way Parties posed questions to the child and ensure the language is used

appropriately (Translation mine). 7

More importantly, the child's right to be heard is closely linked with other rights such as the right
to freedom of expression and access to information.® In this regard, the right of the child victim
and witness is linked to the right to be informed about issues such as availability of health,
psychological and social support services, the availability of protective measures and the
procedures of receiving reparation.! However, in this regard, an informant responded that "The
child victims have not given necessary and available legal counseling, information as to health,

psychological and social services" (Translation mine).*

Another instance shows that, the child victim's and witness's right to be heard and the right to
participation during crifninal proceeding have not given due consideration, and the special needs
and experiences of the éhild victim has not taken into account. In this regard, practices of Federal
Courts show that due consideration has not given to the child victim's special needs and

situations.

™ Supra note 77, interview with the judge of the FFIC. In this regard, the practice at the FFIC is to some extent in
line with the Guidelines. See also n.75 above, paragraphs 8(d) and 21 of the Guidelines. According to the
Guidelines, every child has, subject to national procedural law, the right to express his or her views, opinions and
beliefs freely, in his or her own words, and to contribute especially to the decisions affecting his or her life including
those taken in any judicial processes, and to have those views taken into consideration according to his or her
abilities, age, intellectual maturity and evolving capacity.
% The Committee on the Rights of the Child, General Comment No. 12, the right of the child to be heard,
51% session, Geneva, CRC/C/GC/12/ 20 July 2009, paragraphs 62-63. It states that, the child victim and witness of a
crime must be given an opportunity to fully exercise the right to freely express their views in accordance with the
United Nations Economic and Social Council Resolution Guidelines. In particular, every effort has to be made to
ensure that, child victim and witness is consulted on the relevant matters with regard to his or her involvement in the
case under scrutiny, enabled to express freely, and in her or his own manner, views and concerns regarding the child
victim's and witness's involvement in the judicial process. See n.76 above, Articles 13 and 7 of the CRC, which
provide that, the children's right to freedom of expression and access to information respectively. These rights are
crucial prerequisites for the effective exercise of the child's right to be heard. See also n.76 above, Article 8 of the
ACRWC which provides the child's freedom of expression.
81 Ibid, General Comment No. 12, see paragraph 64. Here, the Committee recommends that , the right of the child
victim and witness is also linked with the right to be informed about issues such as availability of health,
psychological and social support services, the role of a child victim and/or witness, the ways in which questioning is
conducted, existing support mechanisms in place for the child when submitting a complaint and participating in
investigations and court proceedings, the specific places and times of hearings, the availability of protective
measures, the possibilities of receiving reparation.
2Supra note 52, interview with the Ministry of Justice
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In a case Federal Public prosecutor vs. the Accused 'E.Z"> the accused was charged for sexual
outrages against a girl child aged 14 years, in violation of Article 626 (1) of the 2004 Criminal
Code. At the trial stage, the accused entered a plea that, he had performed sexual intercourse
with the girl child, but argued that, the age of the girl child is 18, not 14. Following the accused's
denial of the child's age, the trial court ordered that, the child's age be examined by the health
center. Accordingly, the court ordered the Bole Sub City Police to accompany the girl child to
the Hospital, for age determination/examination. But, the girl child refused to execute the Court's
order of age examination for the second time, relying on the prior medical certificate that she had
produced from Zewuditu Hospital. The prior medical certificate produced from Zewditu Hospital
shows that, the age of the girl child victim.is 14. The Court acquitted the accused from the
charge, giving reasons that, the Prosecution has failed to produce evidence that proofs the age of

the girl child victim is below 18.

Having considered the above findings of the Court, it can be argued that, the decision of the
court is not based on the sound reasoning. The Court need to consider that, the girl child might
be in any danger as a witness, for instance, she might be at a risk of intimidation and suffer from
stress and worry having to appear before the medical center for the second time. The Court, as it
is provided under the UN Guidelines, should have been taken such steps as are necessary **

understand the possible reasons for the girl's refusal for medical examination. In such instance,
the Victim Support worker or social worker must be available to provide positive support for the
girl child, rather than the Police. Thus, whatever the offence may be, the judicial decisions must

be delivered considering the special needs and experiences of the child victims.

4.4.4 The Child Victim's and Witness's Right to Privacy
The child's right to privacy is an essential element to protect rights of the child victims and

witnesses. The child victim's' and witness's right to be protected from any attack against their

%The Federal Public Prosecutor vs. the Accused 'E.Z' ( Letter name substituted for the purpose of this study)
(Federal First Instant Court, 7™ Criminal Bench, 03/06/2003 E.C, Criminal Case No. 183704/03) (Unpublished)

* Supra note 79, see paragraphs 7-8 of the Guidelines. It States that, children who are victims and witnesses are
particularly vulnerable and need special protection, assistance and support appropriate to their age, level of maturity
and unique needs to prevent further hardship and trauma that may result from their participation in the criminal
justice process. In particular, serious physical, psychological and emotional consequences of crime and victimization
for child victims and witnesses, in particular in cases involving sexual exploitation must also be considered
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privacy, honor and reputation is guaranteed under the international and regional child rights
instruments.” So, protective measures must be in place to protect the child's right to privacy
before, during and even after the disposition of the case. The child victim and witness have the
right to get equal protection and benefit of the law from any illegal inference or attacks against

his or her privacy.

But, in practical terms, the child victim's and witness's right to privacy are often violated in two
instances. In the first instance, the media may publish the victim's name or other information
that allows the public to identify who is the victim. As it has been stated above, any
information® relating to child victim's and witness's involvement during the criminal proceeding
should be given adequate protection and guarantee. In other words, to correct any illegal
interference against the child's right to privacy during criminal proceeding, maintaining
confidentiality and restricting disclosure of information that directly or indirectly refer to the
child victim and witness is a primary importance. Hence, protecting the privacy rights of child
victims is to mean restricting any direct or indirect disclosure of information about the identity
and whereabouts of the child victims and witnesses. So, there has to be a judicial measure not to

reveal the address and residence of the child victims so as to protect their privacy rights.

However, in Ethiopia, child victims and witnesses right to privacy is frequently violated by the
media, particularly, in the context of, children who are victims of sexual abuse or exploitation.
For instance, in a case Federal Public Prosecutor Vs. the accused,®’ the accused, who is father of

the girl child victim, raped and impregnated her. The Public Prosecutor charged the accused

$5Supra note 80, see article 16 of the CRC, and Article 10 of the ACRWC; See also n.84 above, paragraph 28 of the
Guidelines. In this case, the Court may order appropriate protective measures, particularly in relation to sexual and
violent crimes, to protect the privacy and the physical and mental well-being of a child and to prevent undue distress
and secondary victimization of a child. Two essential ways of protecting the privacy of child victims and witnesses
may be used by the Court i.e. restricting the disclosure of information on child victims and witnesses and the
attendance of the general public or non-essential persons in courtrooms.
%Ibid, see paragraph 27 of the Guidelines. Information relating to a child's involvement in the justice process should
be protected. This can be achieved through maintaining confidentiality and restricting disclosure of information that
may lead to identification of a child, who is a victim or witness in the justice process. See also the Optional Protocol
to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography
provides that States should protect the privacy and identity of child victims and take measures to avoid the
inappropriate dissemination of information that could lead to the identification of child victims.
%7 The Federal Public prosecutor vs. the Accused 'G.M' (Federal First Instant Court, 7" Criminal Bench, 22/10/2003
E.C, Criminal Case No. 176656/03) (Unpublished)
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under three concurrent counts; Article 620 (2) (a) for rape, Article 628 (a) for aggravated rape,
and Article 654 for incest, of the Criminal cozie. The Court found the accused guilty of all three
crimes, and sentenced him in to 44 years rigorous imprisonment, but reduced the penalty as per
Article 108 (1) of the Code, to 25 years rigorous imprisonment. However, such decision of the
Court was published in one of weekly news magazines of the City of Addis Ababa.®® The
publication on the magazine provides the name of the child's father, resident and address of the

accused, where the crime was committed.

An important issue that needs to be considered with regard to the above stated instance is that,
any information, which directly or indirectly leads to the identification of the child victims, must
be protected from the public before, during and even after the conclusion of the case. Where the
decision of the Court has sought to be used as some kind of lesson to other potential offenders,
then it is beneficial to use the anonymity of both the child victims and the accused. In doing so,
the court can direct that no report of the proceedings shall reveal the name, address or school, or
include any particulars likely to lead to the identification of the child concerned in the
proceeding. In deciding whether to make an order, a court will weigh up the risks to the welfare
of the child against the. public interest in permitting publication. Prosecutors should be prepared
to make representations on the point. This can avoid any indirect reference to the identification
of child victim by the public. Instead of using the real name of the child victim and the accused
in the publication, the media should be restricted to disclose of any direct or indirect information
that leads to the identification of the child victim.

Save in exceptional circumstances, to protect the child's right to privacy, appropriate measures
and care should be taken by the trial court to exclude the public and/or the media before the
commencement, during or after the conclusion of the proceedings. The publication of judicial
decisions that could give direct reference to the identification and situation of the child victim in
media, for obvious reasons, causes negative impacts on the well-being and development of the
child. Failing to take such protective measures, stigmatizes the child victim in schools, among

friends or in other social relations. In addition, it increases secondary victimization® of the child

%The Reporter, 01 August 2011, Column 2. Similar publication of other rape cases of child victims and witnesses
were also published on the same news magazine; see the Reporter 10 August 2011, Sunday, P.3, Column 3

%See the United Nations, Office for Drug Control and Crime Prevention (UNODCCP); Handbook on Justice for
Victims: on the Use and Application of the Declaration of Basic Principles of Justice for Victims of Crime and
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victims and witnesses. The judiciary needs to consider the circumstances of the case and
requirements of the publication of judicial decisions in mass Media that stated under Article 155

of the 2004 Criminal Code of Ethiopia.”

Moreover, in this study, data obtained from the Federal First Instance Court (FFIC), Lideta
Criminal Bench abundantly reveals that, the child victim's and witness's name, address, location
are registered. Besides; where the child victim or witness is a relative or stepchild of the alleged
perpetrator, the relationship between the child and the alleged perpetrator is directly indicated in
the decision of the court. In all rape cases that are submitted before the FFIC, the actual name of
child victims is not shielded. To put this in the words of an informant, "The anonymity of child
victims and witnesses has not been used during the criminal proceedings. The Court registers the
actual name and address of the child victims and witnesses in all cases including sexual abuse
cases."”!

In order to protect the privacy and identity of the child victims of crime, particularly victims of
rape and other sexual assaults, appropriate measures and steps shall be taken by the judiciary.
The release of information to the public identifying child victims and witnesses of sexual assault
may subject these children to unwanted public scrutiny and embarrassment. It may also lead to
the unwillingness of child victims and witnesses to report crimes committed against them and to
cooperate with the prosecution of the crime. The judiciary should assure the child's privacy and
their families. The identities and locations of child victims and witnesses must be confidential.
Thus, to protect the child victim's privacy, appropriate measures and care should be taken by the

judiciary. Such measures and care must be taken not only during the child's involvement but also

after the conclusion of the proceeding.

Abuse of Power (New York, 1999), p.9 Here the child victims and witnesses "Secondary victimization" refers to the
victimization that occurs against the child not as a direct result of the criminal act but through the response of
institutions and individuals to the child victim and witness.
*Supra note 29, see Article 155 (2) of the 2004 Criminal Code of Ethiopia, which provides that the publication of
the Judicial judgment. According to this provision, whenever the general interest or that of the accused or of the
injured person so requires the Court shall order the publication of the judgment or parts thereof. Such publication
shall be ordered as a matter of course when it serves the public interest; it shall be affected only on a written request
by the interested party when it serves private interests. The second Sub article provides that the Court shall
determine the conditions under which the publications shall take place and their number, according to usage, the
circumstances of the case and expediency.
91Supra note 79, interview with W/ro Tsehay Menker T/Michael, Judge, FFFIC, Lideta 7™ Criminal Bench
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4.4.5 Legal, Medical and Social Support Services Provided for the Child Victims and
witnesses

Crime causes serious physical, psychologif:al, moral and social negative impacts on the
development of victim children. Where the éhild appears before the court as either victim or
witness, appropriate assistance shall be provided throughout the criminal proceedings since they
are unfamiliar to such process. According to the international human rights instruments,”” child
victims have the right to get support and effective remedy for the harm they assumed. The
primary purpose of providing assistance for the child victims and witness is to protect them from
the possible risks of secondary victimization in the criminal justice process.

Hence, access to appropriate legal aid services, medical and psychological support services are
indispensable elements for the recovery and rehabilitation of child victims and witnesses. In this
regard, legislative frameworks and criminal justice process shall provide support procedures to
child victims and witnesses with a view to protect their rights during the criminal trial process.
Child victims shall always have access to legal aid services or aid, medical as well as
psychological support. Support procedures must be explicitly provided in the domestic
legislative frameworks and adequate resources must be allocated so as to achieve these ends.
According to the Child Justice Project Office of the FDRE Supreme Court,” previously
established legal aid ar;d defense programs and activities were terminated their legal services to
the poor and the disadvantaged following the adoption of the new Charities and Societies

Proclamation, which limits some of the activities to only Ethiopian Charities and Societies.”*

92Supra note 5, see Article 2(3) of the ICCPR. See also n.86 above, the Guidelines. Though the CRC does not
explicitly provide the child's right to an effective remedy, possibly, it can be interpreted and applied with reference
to Articles 19(2), 32(2) and 39 of the CRC since it obliges a State Party to take appropriate measures to promote
physical, psychological recovery, and social rehabilitation and reintegration of the child. See also General Comment
5, n. 76 above, paragraph 24.

% Supra note 61, CJPO, the Federal Supreme Court of Ethiopia

* Proclamation No. 621/2009, A Proclamation to Provide for the Registration and Regulation of Charities and
Societies, Federal Negarit Gazeta, 1 5™ Year No.25 Addis Ababa, 13™ February, 2009. The Proclamation, under
Article 14 (5), states that, those who can take part in activities that fall under Sub-article 2 (j), (k), (1), (m) and (n) of
this Article shall be only Ethiopian Charities and societies. The activities, specified under Article 14(2), are the
advancement of human and democratic rights (j); the promotion of equality of nations, nationalities and peoples and
that of gender and religion (k); the promotion of the rights of the disabled and children’s rights (1); the promotion of
conflict resolution or reconciliation (m); and the promotion of the efficiency of the justice and law enforcement
services (n), shall be carried out only by Ethiopian Charities and societies. Hence, these days, the legal aid centers,
which provide services to child victims, in some organizations such as the African Child Policy Forum legal aid
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In this regard, the Child Justice Project Office has stated as follows:
...before the coming into force of the new Charities and Societies Proclamation,
organizations such as African Child Policy Forum and Action Professionals for the
people (APAP) and others provide legal aid services to the disadvantaged group of the
society, including child victims and their families. They also provide financial and
technical assistance in accessing justice to these groups society. But, currently, such
activities of the Civil Society Organizations (CSOs) have been restricted by the new
Charities' law issued in 2009 (Translation mine).”

In Ethiopia, the CSOs provide support services for children, with the aim of ensuring realization

of children's rights and to fulfill their economic, social, and cultural rights. The CSOs, in

particular, have been participating in the protection and promotion of the rights of child victims

of crime; victims of physical and psychological abuses, victims of sexual exploitation and

harmful traditional practices.

However, the new Charities legislation, under. Article 14 (2) (1), provides that, CSOs that are not
of Ethiopian origin, cannot participate in the promotion of the rights of the disabled and
children's rights. But, the CSOs, which are of Ethiopian origin,”® are allowed to participate in the
promotion of rights of children by generating income from Ethiopia, or make no use of
exceeding 10% of their funds that are received from foreign sources. Thus, by considering
Article 14 (2) of the Proclamation which provides "Charitable Purposes" of the CSOs, it can be
argued that, in the protection and promotion of children's rights, some of the core responsibilities

and services of the CSOs are restricted under the Proclamation.

centers and the Action Professionals' Association for the People (APAP) as well as those engaged on similar
activities, but not of Ethiopian origin, were suspended their legal aid services to the poor and disadvantaged people.
*Supra at note 93, CIPO, the Federal Supreme Court of Ethiopia. For instance, the Ethiopian Women Lawyers
Association (EWLA) provides support services for women and children, whose rights are violated with a view to
give them legal protection. Similarly, Action Professionals Association for the People (APAP) also provides similar
support services. These CSOs provide legal aid service to the disadvantaged, including children
96Supra note 94, see Article 2(2) of the Proclamation, which defines that, "Ethiopian Charities" or "Ethiopian
Societies" shall mean, those Charities or Societies that are formed under the laws of Ethiopia, all of whose members
are Ethiopians, generate income from Ethiopia and wholly controlled by Ethiopians. However, they may be deemed
as Ethiopian Charities or Efhiopian Societies if they use not more than ten percent of their funds which is received
from foreign sources. :
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Besides, the Ministry of Justice is also duty bound under the law to provide free legal services
and submit claims on behalf of those who are needy.”’ In this study, a key informant responded
that "Though the law obliges Ministry of Justice to provide legal aid services to the poor at
Federal government level, yet, no legal aid services practically delivered to child victims."”® But,
such legal aid services are so essential to the child victims and their families. Hence, the criminal
justice process needs to consider the child victim's right to redress by way of restitution or
compensation for the harm they suffered due to the crime. An informant has also added "Though
the government's commitment and efforts to change the situation is encouraging, there is still
inadequate medical and psychological support provided to the child victims and witnesses of

crime."”’

Therefore, the child victims and witnesses of crime must have given legal support so as to fully
exercise his or her rights in accordance with United Nations Economic and Social Council

resolution Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime.

4.4.6 The Child Victims Right to Seek Reparation and Remedial Procedures

The UN Guidelines provide that child victims and witnesses should receive reparation to achieve
full reintegration and recovery. To this end, procedures for obtaining and enforcing the child's
right to reparation should be readily accessible and child-victim sensitive in domestic legal

system.

In Ethiopia, everyone has the right to bring a justiceable matter to, and to obtain a decision or
judgment by, a court of law or any other competent body with judicial power.'® To this effect,

domestic legal instruments and procedures must set out legal procedures to submit claims and

’See Proclamation No0.691/2010, A Proclamation to Provide for the Definition of Powers and Duties of the
Executive Organs of the Federal Democratic Republic of Ethiopia; Federal Negarit Gazeta, 17" Year No.1, Addis
Ababa, October, 2010. The proclamation, under Article 16 (11), states that, the Ministry of Justice has power and
duty to support victims of crimes or violations of human rights in civil proceedings to claim damages, where such
victims are unable to institute claims for compensation and to follow up the proceedings on their own.
::Supra note 82, interview with FDRE, Ministry of Justice

Ibid
1% Supra note 65, see Article 37 (1) of the FDRE Constitution.
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obtain judicial awards™”" With regard to this issue, in Ethiopia, the Civil Procedure Code of

Ethiopia'® provides procedures on the child's right to reparation.

The 2004 Criminal Code of Ethiopia also provides procedures that victims of crime can institute a civil claim and join it with the criminal
proceeding with a view to obtain compensation from the perpetrator.' Similarly, based on Article 101 and 102 of the 2004 Criminal Code, child
victims, through their legal tutor, can institute a civil action and merge it with the criminal proceeding so as to obtain compensation from the
accused. However, the practices in the Judiciary shows, the legal representatives of child victims do not institute civil action against the accused

during the criminal proceeding.

v

In this regard, an informant responded as follows:

According to Article 101 of the 2004 Criminal Code of Ethiopia, victims of crime can
institute civil action against the accused for compensation, and join it with the criminal
proceeding. 1t is, however, not yet practiced in the judiciary; first, lack of legal
knowledge on the side of representatives of child victims, and secondly, there is no clear
mandate assigned to a specific department in the Ministry of Justice to institute civil

action for compensation on behalf of the poor (Translation mine)."”

However, this study strongly believes that where the Ministry of Justice provides legal aid

services in a clear and proper way, the Judiciary would then allocate compensation based on the

damage and economic losses suffered by the child victim. Since the Criminal bench has a better

knowledge about the facts of the criminal case, merging civil action with the criminal proceeding

"9'Supra note 92, see paragraph 35 of the Guidelines. It states that child victims should, wherever possible, receive
reparation in order to achieve full redress, reintegration and recovery. To this end, procedures for obtaining and
enforcing reparation should'be readily accessible and child-sensitive.
i Supra note 34, see Articles 32 (1) (2), 57 and 58 (a) of the Civil Procedure Code. According to the Civil
Procedure Code, the right of child victims, to get compensation for the harm they have suffered due to the crime, can
be exercised by the child's legal representative or any another person designated by the law may exercise such rights
on the child victim's behalf.
'%Supra note 90, see Articles 101 and 102 of the 2004 Criminal Code, which provides the restitution of property,
compensation for damages and costs and compensation to the injured party respectively. Accordingly, where the
injured person sustained a considerable damage to or to those having rights from him, the injured person or the
persons having rights from him shall be entitled to claim that the criminal be ordered to make good the damage or to
make restitution or to pay damages by way of compensation. To this end, they may join their civil claim with the
criminal suit. Where it appears that compensation will not be paid by the criminal or those liable on his behalf on
account of the circumstances of the case or their situation, the Court may order that the proceeds or part of the
proceeds of the sale of the articles distrained, or the sum guaranteed as surety, or a part of the fine or of the yield of
the conversion into work, or confiscated property be paid to the injured party. See also Article 154 of the Criminal
Procedure Code of Ethiopia, Proclamation No.185, Negarit Gazeta, and Extraordinary Issue No. I of 1961,
November, 1961, Addis Ababa
'%Supra note 98, interview with the FDRE, Ministry of Justice.
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so as to obtain compensation is much easier for the child victim to get judicial awards for the

harm he or she has suffered than the ordinary proceedings'® of the civil action.

In relation to the right to reparation, child victims have the right to be informed about the
available services and supports during the judicial proceedings in a manner appropriate to their
age and maturity. Particularly, they must be informed about existing necessary services,
including legal representations, and procedures to obtain compensation for the harm they
suffered. However, as the data obtained in this study revealed, the child victim's right to
reparation is hampered by lack of adequate legal procedures that deals with the provision of

sufficient support services for child victims.

Therefore, considering, the above points, the Ethiopian Government is expected to intervene
through providing specific legal procedures and aid services to child victims of crime so as to
enable them to get sufficient assistance and effective legal remedy for the harm they suffered due

to the crime.

4.4.7 Conclusion

Given the growing serious impacts on the rights of child victims and witnesses during criminal
proceedings, it is important to consider whether the existing domestic laws and policies of
Ethiopia are carefully understood by the judiciary and law enforcement agencies while

performing their activities.

With regard to rights of victims of crime, the Criminal Justice Administration Policy provides
that "Any victim of a criminal activity shall have, at any of the organs of justice, the right to
participate in the criminal investigation, in the process of charging and conduct of the trial, to

follow up and be notified about the progress of and the decision on the case."'%

'%It can be noted here that, the legal representatives of the child victims have a right to bring separate civil actions
against the offender to obtain compensation in accordance with the Civil Procedure Code. In addition to the
satisfaction that derived from the criminal punishment of the perpetrator of the crime, the child victim is entitled to
civil redress on the basis of the Law of Extra Contfractual Liability of Ethiopia.

1% See the Draft Criminal Justice Administration Policy of Ethiopia (2009), Section Four, The Policy states that
victims of crime have the rights to participation in the administration of criminal justice process. In specific terms,
the victims of a crime shall be handled with respect and kindnesses taking into account the gravity of the harm done
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The FDRE Constitution and other subsidiary legislations give legal basis and chance to the
judiciary and law enforcement agencies of the government to interpret and apply international
child rights instrument$ and standards. Though absence of specific legal and policy safeguards to
the rights of child victims and witnesses remained a concern, the more serious issue is lack of
proper understanding of the international child rights instruments and standards in the judiciary

and justice administration system.

In protecting the rights of child victims and witnesses of crime, in the first place, a
comprehensive legal and policy safeguards must be put in place. To address problems related
with rights of child victims and witnesses, the importance of comprehensive legal and policy
framework has never been disputed. Such a framework can be used as an instrument to reduce
physical, psychological and social problems faced against the children during criminal trial

process.

The Government, and in particular the Ministry of Women, Children and Youth Affairs should
critically reconsider the existing national child policies and accordingly should provide new
policy frameworks, which specifically defines the powers and obligations the Judiciary, Criminal
Prosecution Office and the roles of other key stakeholders. It is, thus, high time to think of
comprehensive legislative and policy framework so as to address the problems of children

victims and witnesses, taking into account the special needs and situations.

According to international and regional children's rights instruments and standards, States
Parties, shall take all appropriate measures to promote physical, psychological recovery and
social reintegration of child victims of any form of neglect, exploitation, or abuse.'”” Thus,
without making criminal proceedings just and fair not only to the accused but also to the child
victims and witnesses of crime, it is difficult to fully promote and protect the specific rights of

children victims and witness.

to them, their age, sex and social basis. In addition, they have the right to obtain information about the progress of
and any decision given on their case. They have also the right to be consulted about their rights.
"7 Supra note 85, see Article 39 of the CRC and Article 16 of the ACRWC
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Chapter Five
Conclusion and Recommendations

5.1 Introduction

After setting the scene, this study, first, discussed the international legal framework relevant for
the issue of child victims and witnesses. It further highlighted the problems associated with the
rights of child victims and witnesses of crime in Ethiopia, and then analyzed the effectiveness of
the existing legal and policy framework in protecting the specific rights of these children in the
context of criminal proceedings. Hence, it set out an understanding of the judicial criminal
proceedings that underpin the use of special protective measures to protect the rights of child

victims and witnesses.

The main goal of this study has been identifying the normative and policy frameworks put in
place to protect the rights of child victims and witnesses during criminal proceedings. Besides,
the study has also analyzed some of the main factors that influence the Judiciary and Prosecution
Offices while protecting the rights of child victims and witnesses during criminal proceeding. An
assertion that could be drawn from the findings of this study was the legal and policy
frameworks available fo protect the specific rights of child victims and witnesses are inadequate
and poor. Accordingly, on the basis of the findings of the study, this chapter provides conclusion

and recommendations of the study below.

5.2 Conclusion

It has been a matter of common concern that the Ethiopian criminal justice system must evolve
in accordance with international and regional legal frameworks. At the national level, the
existing legal protections accorded to the rights of children in Ethiopia, by and large, is
compatible with international child rights standards.' In other words, the Constitutional and other
domestic normative frameworks of Ethiopia, in many instances, are in line with the international

human rights and child rights instruments that are ratified by the country.

-

'The Committee on the Rights of the Child, Concluding Observations of the Committee on the Initial Reports of
Ethiopia, CRC/C/8/Add.27, at its 349" to 351" meetings (CRC/C/SR.349351) January 1997 See paragraphs 10-21,
the non-compatibility of domestic provisions of law with certain provisions of the CRC. See also paragraph 224 of
the Initial State report of Ethiopia to the Committee due in 1993, which states that the existing domestic laws of
Ethiopia are by and large compatible with Article 19 of the CRC
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During criminal proceedings, the accused has a right to fair and public trial.? Such right of the
accused has been guaranteed both under the international and regional human rights
instruments.® Accordingly, the FDRE Constitution domesticates international human rights
instruments that the country has ratified, and hence the right of the accused to a fair trial is
acquired the Constitutional protection under the Ethiopian human rights system.* The accused's
right to a fair trial is, however, not considered as an absolute right, which cannot be restricted. As
it has been pointed ouf’earlier, lawful restrictions can be imposed on the accused's right to a fair

trial with a view to protect competing interests of others from harm.’

Needless to say, a modern prosecution process need not give focus on bringing only the
offenders to justice and punish them.® It is the interest of justice that, the criminal justice process
must also provide protective measures for others who take part in such process like child victims
and witnesses of crime. Hence, during criminal proceedings, the Judiciary and Prosecution
Office need to give due concern for the protection of the child victims and witnesses. Judges and
Prosecutors as well as other Judicial Personnel, in protecting the specific rights of child victims
and witnesses, must exercise their duties in such a way that goes beyond the ordinary purpose of

criminal justice process.

*The accused's fair trial rights include; the right to be presumed innocent until proven guilty, to be promptly
informed of charges in detail, and one's own language, the privilege against self-incrimination, to remain silent, the
right to the free assistance of an interpreter, to have a legal counsel of one's choice, the right to adequate time and
facilities to prepare for trial, to equal access and equality before the law and the courts, the right to be tried without
undue delay (speedy trial), the right to be present physically at one's trial, the right to a public hearing, the right to
present own witnesses, the right to examine adverse witnesses, the right to be tried before competent, independent
and impartial tribunal established by law, the right not to be held guilty for an act or omission not constituting a
criminal offence, and the right against second trial for the same offence.

3See Article 14 of the International Covenant on Civil and Political Rights (ICCPR), Adopted by the UN General
Assembly, resolution 2200 A (XXI) of 16 December 1966, entered into force on 23 March 1976; See also Article 7
of the African [Banjul] Charter on Human and Peoples' Rights(ACHPR), OAU Doc.CAB/LEG/67/3 rev.5 of June
27, 1981 Entry into force October 21, 1986

See Articles 9(4) and 20 gf the FDRE Constitution, Proclamation No. 1/1995, 1% Year No.1 Addis Ababa, 21*
August, 1995

’Dennis, Ian 'The Right to Confront Witnesses: Meanings, Myths and Human Rights,' Criminal Law and Human
Rights Review, Faculty of Law, UCL, (2010) pp 265-268, <http://agc-wopac.agc.gov.my/e-docs/ Journal/0000
016534.pdf> (Accessed on 05/07/2011)

® David Finkelhor and et al, Juvenile Crime Victims in the Justice System, hand Book of Youth and Justice, White
Kluwer, New York,2001 <http://www.unh.edu/ccre/pdf/Chap2.pdf> (Accessed on 21 July 2011)
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According to the Guidelines for Matters Involving Justice for Child Victims and Witnesses of
crime,’ child victims and witnesses have the rights to obtain appropriate psycho-social support
services. Child victims and witnesses also have other specific rights, among others, the right to
have their best interest to be taken as a priniary consideration in all actions of government or
private institutions, respect for their right to privacy, the right to express views freely and having
such views considered with due weight, the right to be protected from direct confrontation with
the accused, the right to pursue civil remedies through legislative and administrative procedures,
and the right to get appropriate legal, psychological and social support services during criminal

proceedings.8

Given the challenges faced by child victims and witnesses during criminal proceedings, the study
has investigated how the Ethiopian domestic normative frameworks and practices address the
inherent tension that exists between the protection of rights and interests of these children and

aspects of fair trial rights of the accused as a key concern under this study.

Considering the rights and special needs of children, the FDRE Constitution enumerates some of
the rights of children as a benchmark for the protection of the rights of children.” It, among
others, guarantees the right of children not to be subject to physical, psychological harms and
other exploitative pract'ices. The FDRE Constitution guarantees children the right to be free from
corporal punishment or cruel and inhumane treatment in schools and other institutions
responsible for their care. It also calls upon public and private welfare institutions, courts of law,
administrative authorities or legislative bodies to take the principle of the best interests of the
child as a primary consideration in all their decisions and actions. Moreover, international
agreements on child rights such the African Charter on the Rights and Welfare of the Child and
the Convention on the Rights of the Child are also part and parcel of the law of Ethiopia."

Accordingly, the Ethiopian Government has shown, to some extent, commitments to protect the

"UN, the Economic and Social Council, Guidelines on Justice in Matters involving Child Victims and Witnesses of
Crime Resolution 2005/20, .36“' Plenary Meeting 22 July 2005
8 :

Ibid
° See Article 36 of the Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No. 1/1995, 1*
Year No.1 Addis Ababa, 21* August, 1995
1 1bid, see Articles 9 (4) of the Constitution
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rights of children, particularly, in developing legislation and National Plan and Policy

frameworks to protect and promote the rights of vulnerable children.

The 2004 Criminal Code of Ethiopia'' also provides protections to the rights of child victims and
witnesses. It protects children from ill treatments, neglects, and abuses for any reason in any
manner, which may cause injury to the child's health, well-being, education or physical or
psychological development. In addition, the 1960 Civil Code of Ethiopia'? and Civil Procedure
Code?, briefly, provide legal protections to the rights of child victims and witnesses as contained
under the international,and regional human rights instruments. The Proclamation N0.699/2010
too, which accords legal protection to witnesses and whistleblowers of heinous criminal
offences, although in a restricted manner, provide legal protections for the rights of child victims
and witnesses of crime.

Currently, following judicial reforms in Ethiopia, some practical protective measures for child
victims and witnesses are being provided during criminal proceedings;  there is waiting room
for child victims and witnesses, recording of child testimonies by way of closed circuit
television, and preventing re-victimization caused by confronting the accused are some of the

main examples.

However, the existing domestic legal and policy safeguards accorded to protect rights to child
victims and witnesses in Ethiopia has failed to provide adequate legal schemes to protect the
specific rights of victims and witnesses during criminal proceedings. As the findings of this
study reveal, in Ethiopia, there is a lack of specific and detailed legal procedures which deal with
the specific rights of child victims and witnesses, including the absence of adequate remedial
procedures to exercise the right to restitution and compensation, particularly, to those who lacked
parents or legal tutors; the consideration of, the principle that the child victims' and witnesses'

best interests be a as paramount importance and the respect, and the child's right to privacy is not

'" The 2004 Criminal Code of the Federal Democratic Republic of Ethiopia, a Proclamation No. 414/2004, 9th of
May, 2005, Addis Ababa
12 The Civil Code of the Empire of Ethiopia, Proclamation No. 165 of 1960, Negarit Gazeta, Gazette
Extraordinary, 5" May 1960, Addis Ababa
" See Article 34 (1) of the Civil Procedure Code of the Empire of Ethiopia; Negarit Gazeta, Extraordinary Issue No.
3 of 1965, Addis Ababa, Ethiopia.
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fairly taken in to account during criminal proceedings. Moreover, child victims and witnesses are
being asked indecent and inappropriate as well as non-child friendly questions during the
examination of witnesses. They are also exposed to re-victimization due to the publication of
judicial decisions in public media. With regard to rehabilitation, there are also inadequate legal,
psychological and social supports services provided for child victims and witnesses during
criminal proceedings. More importantly, the role and responsibilities of CSOs in protecting and
promoting the rights of child victims and witnesses, as it is regulated under the Proclamation
621/2009, is too narrow and inadequate. This in turn unduly restricts the core responsibilities of
the CSOs in the protection of the rights of child victims and witnesses. From the point view of
implementing the spegific rights of child victims and witnesses during criminal proceeding,
international and regional child rights standards are unfortunately also poorly understood by the
judiciary and prosecution offices.

As has already been stated, the accused has a legally guaranteed fair trial rights during the
criminal justice process. But, such fair trial rights of the accused should not harm the rights and
special needs of child victims and witnesses during the proceedings. The existing legal
procedures of the domestic criminal justice process should provide balanced protective measures
that address both the rights of child victims and witnesses as well as the fair trial rights of the
accused. Thus, a comprehensive legislative and policy protections for the specific rights of child

victims and witnesses should receive primary consideration.

Finally, this study takes the understanding that, children's human rights principles, norms and
relevant guidelines in international and regional instruments must be used as standards of test
and provide for the realization of the rights of child victims and witnesses in Ethiopia.
Developing awareness of special rights and needs of child victims and witnesses as well as
adequate protection against re-victimization and support for child victims and witnesses should
be an imperative in order to promote and protect the fights of child victims and witnesses in

Ethiopia.

92



53 Recommendationgr

The analysis of this study, on issues of the legal and policy frameworks in the protection of the
rights of child victims and witnesses, has identified some gaps and practical problems in the
enforcement of rights of these children. Based on this, the study offers the following
recommendations as the way forward to realize the rights of child victims and witnesses in

Ethiopia.

1. There is inadequate legal and policy framework that is put in place to protect the specific
rights of child victims and witnesses during criminal proceedings. The existing rules for the
protection of child victims and witnesses are fragmented in substantive and procedural laws
of the country. It does not also cover a broad and comprehensive range of issues related to
child victims and witnesses in the context of criminal proceedings. Hence, the adoption of a
comprehensive law and policy that deals with the specific rights and issues of child victims
and witnesses of crime during criminal justice process should be an immediate concern of the

Government.

2. The rights of child victims to claim restitution or compensation from the offender before
courts of law is not adequately put in place under the existing legal framework. Hence, more
accessible and child victim-witness sensitive remedial procedures should also be provided to
give full effect to the rights of these children. There should also be improved procedure that
provides for legal and psycho-social support services for child victims and witness during

criminal proceedings.

-

3. The existing National Child Policies have their own shortcomings, and do not adequately
ensure the protection of all aspects of the rights of child victims and witnesses of crime. As a
result, the ongoing review of National Child Policy/policies should include improved access
to physical, psychological and medical support services for child victims and witnesses of

crime during the criminal proceedings.

% According to Articles 9 (1) (4) and 13 (1) of the FDRE Constitution, Judges and Law
Enforcement Officials are constitutionally duty bound to enforce and give respect to

fundamental human rights and freedoms provided under chapter three of the
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Constitution, international and regional child rights instruments that Ethiopia has
ratified. Hence, for the purpose of enforcement of specific rights of child victims and
witnesses during criminal proceedings, Judges and Prosecutors should be alert and fully
informed of international, regional and national laws that are related to the rights of

child victims and witnesses.

Since the General Comments of the Committee on the Rights of the Child, international
child rights standards and Guidelines are authoritative interpretations of the rights of
children contained in the CRC, the Judiciary and Prosecution Office should consider
these international child rights standards. Besides, they should also take into
international child rights standards and Guidelines whenever the rights of child victims

and witnesses are at stake.

4. There should also be adequate awareness creation about the international and regional child

rights standards as well as guidelines that regulate the specific rights of the child victims and

witnesses. To achieve these ends, there must be continued on-job trainings for the Judiciary,

Prosecution Offices and other Court Personnel, who are working with child victims and

witnesses. If so, it helps them to get the required skills to treat and communicate with child

victims and witnesses, and to provide necessary supports in a manner comfortable to the

special needs and rights of child victims and witnesses.

N7
"t

7
o,

Furthermore, the Judiciary and Prosecution Office should not forget that, the child's
ability to offer testimony in a courtroom depends on the evolving capacity of the child
and ability to gxpress views as to the facts of the case. Hence, criminal proceedings
should not be a place that increases fear or any other harm and re-victimization on the
child.

Questions that are put to child victims and witnesses must also be undertaken with strict
supervision of the Presiding Judge, who will have the duty to prevent any question that
may expose the child to intimidation, hardship or undue distress being asked to the child

-

victim or witness.
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% The Judiciary must treat child victims and witnesses in a caring and sensitive manner i.e.
is the child's dignity must be respected throughout the whole proceeding, taking into
account his or her personal situation, immediate and special needs, age, gender and level
of maturity. To this end, special support systems and measures must be designed to meet

the needs of children participating in the proceedings.

5. With regard to anonymity, the use of assigning a pseudonym or a number to a child victims
and witnesses from unnecessary harms. The criminal proceeding should avoid disclosing the
full names of child victims, particularly, in cases of a sexual that are committed against the

child.

6. The accused's right to fair trial is equally important in the context of specific of the rights of
child victims and witnesses. However, specific procedures such as matters of offering
testimony, judicial grders to produce medical documents that show age and extent of harms
suffered by the child victim, must consider the special situation of child victims and witnesses
during criminal proceedings. Such Judicial orders must be sought for the sole purpose of
proving the innocence or guilt of the accused, and must be conducted without affecting the

child victim's best interests.

7. The Judiciary and/or the Prosecution Office should consider the special situation of the girl
child and accordingly should seek appropriate alternatives that are in line with the child's
needs and special circumstances. For instance, appropriate support person(s) should be
designated to provide assistance to the child and such support person needs to accompany the
child victim or witness throughout her participation in the court proceedings in order to reduce

anxiety or stress that are peculiar to the girl child.

8. The cooperation of child victims and witnesses of crime is an essential element to the
successful prosecution of crimes committed against the child. The publication of judicial
decisions through public media, releasing information which indirectly refers to the
identification of child, and subjects child victims and witnesses to unwanted public scrutiny
and embarrassment should be avoided. When this is not avoided, it in turn may cause

unwillingness of child victims and witnesses as well as their families to cooperate with the
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prosecution of the crime. Thus, any judicial process at any stage, and especially the
publication of judicial decisions must not contain any information that gives direct or indirect

reference to the child victim or witness.

. Finally, as the ﬁn&ings of this study reveal, the role and participation of CSOs in the
protection of the rights of child victims and witnesses, is inadequate and unduly restricted.
Apart from the efforts made by the Federal Government of Ethiopia, the CSOs play a
significant role in enhancing the capacity of judiciary, prosecution offices, social workers and
other justice actors in promoting the rights of child victims and witnesses during criminal

proceedings.

Admittedly, the Courts' and Prosecution Offices' appreciation of the rights of child victims
and witnesses during criminal proceedings is invaluable. To this effect, providing adequate
training and specialization on child victims' and witnesses' rights-related issues is crucial in
strengthening the capacity of the judiciary and prosecution offices with a view to promote the

rights of these children.

Hence, the CSOs should give adequate training and specialization for the judiciary and
prosecution offices on child victims' and witnesses' rights-related issues. Besides, there should
be increased collaboration among the judiciary, prosecution offices and the CSOs. A
comprehensive funding plan must also be developed by the government and the CSOs jointly

so as to ensure the child victims and witnesses access to support services.

As it is recommended by the Committee on the Rights of the Child, implementing children's
rights contained in the CRC is an obligation of a States Party, which needs to engage all
sectors of society including CSOs. Thus, Ethiopia, as a States Party to the CRC and ACRWC,
should create condugcive environment that facilitates the work of CSOs towards the rights of

child victims and witnesses.
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Extraordinary Issue No. I of 1961, November, 1961, Addis Ababa

e Proclamation No.210/2000 Ethiopian Human Rights Commission Establishment, Federal
Negarit Gazeta, Addis Ababa |

e Proclamation No. 211/2000, a Proclamation to Provide for establishment Institution of the
Ombudsman Establishment, Federal Negarit Gazeta, Addis Ababa

e Regulation No.12/2009, Regulation for Registration and Regulation of Charities and Societies,
Federal Negarit Gazeta, Addis Ababa

e Proclamation No. 699/2010, a Proclamation to Provide for the Protection of Witnesses and
Whistleblowers of Criminal Offences, Federal Negarit Gazeta, 17" Year No.16, Addis Ababa

e Proclamation No. 621/2009, A Proclamation to Provide for the Registration and Regulation of
Charities and Societies, Federal Negarit Gazeta, 15" Year No.25 Addis Ababa 13" February,
2009

e Proclamation No. 283/2002, A Proclamation to Ratify the African Charter on the Rights and
Welfare of the Child, 8" year No. 31, Addis Ababa, 4th July, 2002

e Proclamation No. 691/2010, A Proclamation to Provide for the Definition of Powers and
Duties of the Executive Organs of the Federal Democratic Republic of Ethiopia; Federal
Negarit Gazeta, ™ Year No.1, Addis Ababa, October, 2010

B. National Policy Documents:



e The Federal Democratic Republic of Ethiopia; The Ministry of Labor and Social affairs
(MOLSA), The Developmental and Social Welfare Policy (November 1996), Addis Ababa

e National Plan of Action Against Commercial Sexual Abuse and Exploitation of Children in
Ethiopia, 2005; MOLSA

e The Federal Democratic Republic of Ethiopia; The Ministry of Labor and Social affairs
(MOLSA), Ethiopia's National Plan of Action for Children 2003-2010, (June 2004) Addis
Ababa

e National Plan of Action for the Establishment and Development of Civil Registration and Vital
Statistics Systems in Ethiopia

e The Draft Criminal Justice Administration Policy of Ethiopia (2009)

e Federal Democratic i{epublic of Ethiopia (FDRE); National Plan of Action of Orphans and
Vulnerable Children, 2004-2006.

e Federal Democratic Republic of Ethiopia (FDRE), Ministry of Women, Children and Youth
Affairs, the National Child Policy Final Draft Document, May,2011, Addis Ababa

C. International and Regional Human Rights Instruments

I. United Nations (UN) Human Rights Insti‘uments and Publications

e The Universal Declaration of Human Rights (UDHR), adopted 10 December 1948, G.A. Res
217A, UN, 3rd sess, at 71, UN Doc A/810 (1948)

e The International Covenant on Civil and Political Rights (ICCPR), the UN General Assembly,
resolution 2200 A (XXI), 16 December 1966, entered into force on 23 March 1976

e The Convention on the Rights of the Child (CRC), the United Nations General Assembly
resolution 44/25, annex, of 20 November 1989

e International Covenant on Civil and Political Rights (ICCPR), 1966, the General Assembly
resolution 2200A (XXI) of 16 December 1966, entered into force on 23 March 1976;

e The International Covenant on Economic, Social and Cultural Rights (ICESCR), General
Assembly resolution 2200A (XXI) of December 16, 1966, Entry into force on January 3, 1976;

e The United Nations Convention Against Transnational Organized Crime, General Assembly

resolution 55/25 of November 15, 2000, Entry into force September 29, 2003
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e The Rules of Procedures and Evidence of the International Criminal Court, the Assembly of
States, first session New York, September 3-10 2002 ICC-ASP/1/3 Entry into force 2002

e The Rome Statute of the International Criminal Court, Doc A/CONF.183/9 July 17, 1998
Entry into force July 1, 2002

e The Basic Principles of Justice for Victims of Crime and Abuse of Power, 1985; United
Nations General Assembly resolution 40/34, annex, of 20 November 1985.

e The UN, The Economic and Social Council, Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime, Resolution 2005/20, 36" Plenary Meeting, 22 July 2005

e The Ninth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Cairo, April 29 - May 8, 1995 U.N. Doc. A/CONF.169/16 May 12, 1995

e The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted by the UN General Assembly in resolution 39/46, 10 December 1984,
New York; entered into force on 26 June 1987

e The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, Supplementing the United Nations Convention Against Transnational Organized
Crime, General Assembly resolution 55/25, November 2000, Entry into force December 2003

e United Nations Office on Drugs and Crime (UNODC), Cross-Cutting Issues, Juvenile Justice,
Criminal Justice Assessment Toolkit (New York, 2006) <http://www.unodc.org /documents/
justice-and-prison-reform /cjat _eng/2 Juvenile Justice.pdf> (Accessed on 24 February 2011)

e United Nations Office on Drugs and Crime (UNODC), Handbook for Professionals and
Policymakers on Justice in Matters Involving Child Victims and Witnesses of Crime (2009)
criminal justice handbook series, <http://www.unodc.org/pdf/criminal-justice/Guidelines-
E.pdf> (Accessed on 01 January 2011)

e The UN, Twelfth United Nations Congress on Crime Prevention and Criminal Justice;
Children, youth and crime working paper prepared by the Secretariat (15 February 2010) V.10-
51035(E) <http://www.juvenilejusticepanel.org/resource/items/U/N/ UN b Congress Crime
ChildrenYouthCrimeFeb10_En.pdf> (Accessed on 23 February 20110)

e The UN, Economic and Social Council Commission on Human Rights; the Administration of

Justice and the Human Rights of Detainees; The right to a fair trial; E/CN.4/Sub.2/1994/24 3
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June 1994, <http://www. unhcr.org/ref world/pdf id/3b00f3fe4.pdf> (Accessed on 21 February
2011) &

e United Nations, Office for Drug Control and Crime Prevention, Handbook on Justice for
Victims: on the Use and Application of the Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power (New York, 1999)

e The United Nations Children's Fund (UNICEF), the Guidelines on the Protection of Child
Victims of Trafficking, (September 2006) <http://www.unicef.org/ceecis/0610-unicef-
Victims_Guidelinesen.pdf> (Accessed on 16 February 2011)

e The UN Committee on the Rights of the Child, the Initial Reports of States Parties due in 1993
Ethiopia 09/12/1995, CRC/C/8/Add.27, 12 September 1995

II. Committee on the I.{ights of the Child; General Recommendations

e Committee on the Rights of the Child, General Comment No. 5 (2003) General Measures of
Implementation of the Convention on the Rights of the Child; Thirty-fourth session 19
September-3 October 2003 CRC/GC/2003/5 27, 2003

e Committee on the Rights of the Child, General Comment No. 8, the Rights of the Child to be
Protected from Corporal Punishment and Other Cruel or Degrading Forms of Punishment,
HRI/GEN/1/Rev.8/Add.1 (2007)

e Committee on the Rights of the Child General Comment No. 10 (2007); Children's rights in
Juvenile Justice; CRC/C/GC/10, 25 April 2007 Geneva, Forty-fourth session.

e Committee on the Rights of the Child, General Comment No. 12, the Right of the Child to be
Heard, Fifty-First Session, Geneva, CRC/C/GC/12/ 20 July 2009

e Committee on the Rights of the Child, General Comment No. 13, the Right of the Child to
Freedom from All forms of Violence, Fifty-sixth Session, Geneva, 17 January - 4 February 201

e Committee on the Rights of the Child, Concluding Observations of the Committee on the
Initial Reports of Ethiopia, CRC/C/8/Add.27, at its 349th to 351% meeting (CRC/C/SR.349351)
held on 9 and 10 January 1997

e The Committee on the Rights of the Child, Concluding Observations of the Committee on the
Rights of the Child, the 2™ periodic report of Ethiopia (CRC/C/70/Add.7), received on 28
September 1998, and adopted January 2001
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e The Committee on the Rights of the Child, Concluding Observations of the Committee on the
3" periodic report of Ethiopia (CRC/C/129/Add.8), adopted November 2006

D. African Human Rights Instruments

e The African [Banjul] Charter on Human and Peoples' Rights OAU Doc. CAB/LEG/67/3 rev. 5
of June 27, 1981 Entry into force October 21, 1986

e The African Commission on Human and Peoples' Rights; Principles and Guidelines on the
Rights to a Fair Trial and Legal Assistance in Africa, Doc. No ACHPR/COMM/FIN
(XI)/Annex VII, 9 March 1992, <http://www.achpr.org>

e The African Charter on the Rights and Welfare of the Child (hereinafter referred as the
ACRWC); OAU Doc. CAB/LEG/24.9/49 (1990), entered into force Nov. 29, 1999

E. Books

e Antonio Cassese, Int;rnational Criminal Law (2008 , 2" ed ) Oxford University Press, New
York

e Dinah Shelton Remedies in International Human Rights Law, (1999) Oxford University Press,
New York, USA

e Geraldine, Van Bueren, The International Law of the Rights of the Child, (1998), Mrtinus
Nijhoff Publishers, the Hague, Netherlands

e Jacob Th. Muller and et al, International Human Rights Monitoring Mechanisms, (Z"d Revised
Edition, 2009), VOLUME 35, Mrtinus Nijhoff Publishers, Boston

o Jaffe, G. Peter and et al, Child Custody & Domestic Violence; A Call for Safety and
Accountability (2003), SAGE Publications Inc, London, United Kingdom

e Judith Ennew, Street and Working Children: A Guide to Planning; Save the Children (2000),
London, UK

e Lansdowne, Geri son, Children's Rights, A Second Chance: Save the Children (September,
2000) London, UK

e Malcolm N. Shaw, International Law (2003, 5 Ed), Cambridge University Press, London, UK

e Philip Alston, The Best Interests of the Child: Reconciling Culture and Human Rights,_(1994)
Oxford University Press , New York '
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e Richman, Naomi, Communicating with Children: Helping Children in Distress: Save the
Children (2000) , London, UK

e Shimelis Tsegaye, Governance and Child Wellbeing in Africa: A Review, (2009), African
Child Policy Forum =

F. Articles

e An Michels "Psychosocial Support for Children: Protecting the rights of child victims and
witnesses in transitional justice processes' (2009), Innocenti Working Paper No. 2010-14,
Florence, UNICEF Innocenti Research Centre, <http://www.unicef-irc.org> (Accessed on 21
February 2011)

e Apreotesei loana-Alina; the Victims of the Crimes under the Jurisdiction of the International
Criminal Court-Some Aspects of Legal Responsibility, (2007) Miskolc Journal of
International Law Volume 4 No.l <http://epa.oszk.hu/00200/00294/00009/pdf/20071
apreoteseil. pdf> (A(icessed on 12 January 2011)

e Bennett L, Gershman, 'Child Witnesses and Procedural Fairness' (2001) American Journal of
Trial Advocacy Vol 24-585, Pace Law Faculty Publications, paper 127 <http://digital
commonspace.edu/ law faculty/127> (Accessed 14 January 2011)

e Benyam Dawit Mezmur, 'The African Children's Charter versus the UN Convention on the
Rights of the Child: A zero-sum game?' (2008) 23 SAPR/PL

e Cynthia Conward, The Juvenile Justice System: Not Necessarily in the Best Interests of
Children, (1999) New England Law Review Vol. 33:1 <http://www.nesl.edu /user files/file/law
review /vol33/1 /Conward.pdf> (Accessed on 23 July 2011)

¢ David Finkelhor and et al, Juvenile crime Victims in the Justice System, (2001) Hand Book of
Youth and Justice, White Kluwer, New York, <http://www.unh.edu/ccre/pdf/Chap2.pdf>
(Accessed on 21 July2011)

e Dolores A. Donovan "Leveling the Playing Field: The Judicial Duty to Protect and Enforce the
Constitutional Rights of the Accused Persons Unrepresented by Counsel" (August, 2002)
Ethiopian Law Review, Vol. 1 No. 1, Ethiopian Civil Service College

e Gail S. Goodman and et al, Child Witnesses and the Confrontation Clause: The American

Psychological Association Brief in Maryland v. Craig, (February 1991), Law and Human
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Behavior, Vol. 15, No. 1 Plenum Publishing Corporation, <http://www.jstor.org/stable/139
4048> (Accessed on 08/05/2011)

e Gerard J. Mekjian and Mathew C. Varughese, Hearing the Victim's Voice: Analysis of
Victims' Advocate Participation in the Trial Proceeding of the International Criminal Court,
(2005) 17 Pace Mt'l Law Reviewl <http:/digitalcommons.pace.edu/pilr/voll7/iss1/1>
(Accessed on 11 March 2011)

e Gershman, Bennett L., "Child Witnesses and Procedural Fairness" (2001), American Journal of
Trial Advocacy Vol 24: 585, Pace Law Faculty Publications, <http://digitalcommons.pace.edu
/law faculty/ 127> (Accessed on 17 March 2011)

e Getachew Assefa, 'Problems of Implementing International Human Rights Laws by Ethiopian
Courts, Proceedings of Symposium on the Role of Courts in the Enforcement of the
Constitution Ethiopian Civil Service College (ECSC), (2000) V.1, Addis Ababa, Ethiopia)

e Graeme D. Hutcheson, and et al, "Child Witness Statement Quality: Question Type and Errors
of Omission, (December 1995) Law and Human Behavior, Vol. 19, No.6 <http://www jstor.
org/ stable/1394247> (Accessed: 10/05/2011)

e [an, Dennis, The Right to Confront Witnesses: Meanings, Myths and Human Rights, (2010)
Criminal Law Review, Faculty of Law, UCL, Thomson Reuters (Legal) Limited

e [brahim Idris, "The Structure of the Human rights Regime of the 1994 Federal Democratic
Republic of Ethiopia Constitution: Fundamental Rights and Freedoms Proceedings of the
Symposium on the Role Courts in the Enforcement of the Constitution (2000) (ECSC), Vol.1
Addis Ababa, Ethiopia)

e Jixi Zhang Fair Trial Rights in ICCPR (December 2009) Journal of Politics and Law Vol. 2,
No. 4 <htt://www.ccsenet.org/journal.html> Southwest University of Political Science and
Law, Chongging, 401120, China (Accessed on 2011)

e Juliane Kippenberg, Protecting Child Victims in Sexual Violence Trials in the DR Congo:
Suggestions for the .way forward, Article submitted to the European Union Program for the
Restoration of Justice in Eastern Congo (November 2009), (REJUSCO); <http://www.hrw.
org/news/2009/11/24/protecting-child-victims-sexual-violence-trials-dr-congo-suggestions-

way-forward> (Accessed on 18 July 2011)
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e Mahony Chris, The Justice Sector After Thought: (2010), Institute of Security Studies the
South Africa's Witness Protection Unit, <http://www.iss.co.za/siteimages/Witness Prot.pdf> (
Accessed on 20 March 2011)

» Mike Redmayne, 'Confronting Confrontation,' (2010), LSE Law, Society and Economy
Working Papers, London School of Economics and Political Science, Law Department,
<http://www.lse.ac.uk/collections/law/wps/WPS2010-10_Redmayne.pdf> (Accessed on 14
April 2011)

e Murl A Larkin, the Right of Confrontation: What Next? (1969) Texas Tech Law Review [vol.
1:67<http://mytechlaw.law.ttu.edu/ library/faculty/faculty%20scholarship%20files/larkin2.pdf
> (Accessed on 23 march 2011)

e Neeraj Tiwari, Fair trial vis-a-vis criminal justice administration: A critical study of Indian
criminal justice system; (April 2010) Journal of Law and Conflict Resolution Vol. 2:4, Law
Institute, New Delhi, India, <http://www.academicjournals.org/jlct/pdf%202010/Apr/Tiwari
pdf>; Indian (Accessed on 22 March 2011)

e Peter McIntyre, Child Rights and the Media; Putting Children in the Right Guidelines for
Journalists and Media Professionals, (2002) International Federation of Journalists, <http://
www.ifj.org/assets/docs/247/254 /cf73bf7-c75e9fe.pdf> (Accessed on 11 August 2011)

e Radhika Coomaraswamy, Combating Domestic Violence: Obligations of the State, (June 2000)
Innocenti Digest, <http://www.unicef-irc.org/publications/pdf/iwp_2010_13.pdf> (Accessed
on 11 August 2011)

e Samantha Waterhouse, The impact of Changing Criminal Justice Responses to Child Victims
of Sexual Abuse, (2008) Open Society Foundation for South Africa, <http:// www.osf.org.za
/File Uploads/docs/CJI_Occasional Paper 4.pdf>, (Accessed on 25 June 2011)

e Segun Jegede, On the Issue of the Right to a Fair Trial in International Criminal Law, <http:
/Iwww.nigerianlawguru.com/articles/international%20law/right%20t0%20a%?20fair%20trial
%20 in%?20international%20criminal%20law.pdf> (Accessed on 12 March 2011)

e Susan Goldstein and‘et al, A Children's Rights Mass Media Campaign in South Africa (2001)
The Harvard College Health and Human Rights Vol. 5 No.2 <http://www.hhrjournal.org/
archives-pdf/4065370.pdf.bannered.pdf> (Accessed on 14 March 2011)
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e The Columbia Law Review Association, the Accused's Right to a Public Trial, (January 1949)
Columbia Law Review, Vol.49, No.l <http://www.jstor.org/stable/1118433> (Accessed on 10
January 2011),

¢ Vanessa Lesnie, What is a Fair Trial? A Basic Guide to Legal Standards and Practice March
(2000) The Lawyers Committee for Human Rights <http://www.human rights first.org /w p-
content /uploads/pdf/fair_trial.pdf> (Accessed on 2011)

G. Cases

e Federal Public Prosecutor vs. the Accused T.W (Federal First Instant Court 7™ Criminal
Bench, 2002 E.C, Criminal Case No. 168904/2002) (Unpublished)

e Federal Public Prosecutor vs. the Accused E.Z (Federal First Instant Court, 7" Criminal Bench,
03/06/2003 E.C, Criminal Case No. 183704/2003) (Unpublished)

e Federal Public prosecutor vs. the Accused (Federal First Instant Court, 7" Criminal Bench,
03/06/2003 E.C, Criminal Case No. 183761/2003) (Unpublished)

e Federal Public prosecutor vs. the Accused 'GM' (Federal First Instant Court, 7" Criminal
Bench, 22/10/2003 E.C, Criminal Case No. 176656/2003) (Unpublished)

e UN, Human Rights Committee Views, Communication No. 1466/2006, Ninety-second session,
CCPR, CCPR/C/92/D/1466/2006, 2008, 20 March 2008, <http://www.humanrights.asia/news/
ahrc-news/ ALRC-STM-007-2008;> (Accessed on 14 August 2011)

e Law Commission of India's Consultation Paper on Witness Protection, 13 August 2004, See
case Kartar, Singh v. State of Punjab (1994) 3 SCC 569 the Supreme Court decision, Sakshi v.
Union of India (2004) 6 Scale 15 the Supreme Court referred to the 172" Report of the Law
Commission <http://lawcomissionofindia.nic.in/Summary%200f%20the%20 Consultation%20
paper%20o0n%20Witness%20protection%20and%20Questionnaire.pdf> (Accessed on 14
August 2011)
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