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Abstract

The multi-faceted processes of globalization hawenb associated with the increasing
interconnectedness of the world or the creationaoglobal village. These processes are,
however, full of ambiguities in that they challengeman freedom, dignity, rule of law and
democratic self-determination. Especially, economjlicbalization creates what Pheng Chea
calls the “inhuman conditions’ that describe thefafgive features of human existence due to
commodification, technology and totalitarian dontina. In this condition of human existence,
cosmopolitanism is being advocated as a practioalsciousness of universal humanism and as
a political project to regulate the dehumanizindgeefts of economic globalization. The thesis
explores and analyzes Jurgen Habermas’ conceptibnthe cosmopolitan condition as
constitutionally structured multi-level global gaomance without global government geared
towards the global realization of peace, human tsgland democracy. Habermas upholds the
enlightenment ideals of rationality, freedom, humights and democracy based on the notion of
communicative reason implicit in everyday use ofgleage. Hence, Habermas defends the
universality of the constitutional state subjectptocedural discourse. The democratic ideal at
the level of a state is to bring the political aadonomic system under the will of the people
articulated in discourse. The global realizationtafman rights and democracy is conceived as
the control of supranational and transnational gmance by the will of world citizens
developed in national and transnational public g@ise | argue that Habermas’ democratic
theory seems to be unrealistic in existing libetamocracies where the autonomy of political
discourse and public sphere is challenged by palitiand economic forces. Analogously,
Habermas’ cosmopolitan project is problematic inatththe development of cosmopolitan
consciousness and global public sphere is compeiny economic globalization. In as much
as national and transnational public spheres dependineven global economic structure; it is
unlikely that Habermas’ project will realize theamf overcoming global economic and social
inequalities. | argue that the development of papbblsed nationalism in the postcolonial south
can make the state serve the interest of the nyjofithe people and also challenge economic
globalization.






INTRODUCTION

Globalization is a central concept describing thdtrfiaceted realities humanity face around the
globe and a central theme of intellectual inquing aeflection. Even if a precise definition of the
term globalization seems to be evasive, the memioit brings to the mind the increasing
economic, political, cultural, and technologicaleirtonnectedness of the world as well as the
inequality, exploitation and impoverishment that npapeople face around the world.
Furthermore, the weakening of the nation statetaedindermining of the democratic process is
also connected with globalization. For many conedrwith the human, inequality, injustice,
loss of freedom and dignity is linked to economigbglization (one among the many faces of
the globalization process) In this regard, in feslb‘InhumanConditions: on Cosmopolitanism
and Human Rights’ (2006Fheng Chea associates economic globalization wiitdt \we calls
“inhuman conditions”, describing the defective teas of human existence due to

commodification, technology and totalitarian dontioa.

In this context of the ‘inhuman conditions’, cosmbg@nism is being advocated as a practical
consciousness of universal humanism and as agqablproject to regulate the dehumanizing
effects of economic globalization. In this respdet;gen Habermas, one of the most influential
thinkers of critical social theory, may be saidpvide a systematic cosmopolitan political
project in a way to control economic globalization.line with his view of modernity as an
unfinished project, Habermas conceives a cosm@poltondition as a global realization of
peace, democracy and human rights. In other war#hermas develops a cosmopolitan
democratic project as a reconstruction and extansidhe norms and institutions of the nation
state. Clarifying the meaning, origin and varigtief cosmopolitanism is of paramount
importance to introduce Habermas’ project as welthe central questions and themes of this

Research project.

The word cosmopolitanism is derived from the Geekdv'Kosmopolites’-world citizen. It

conveys the idea that in spite of our local idgntulture or community, there is a single human
community to which we all equally belong. Anciente@€k and Roman stoics identify reason,
morality and law as constituents of the univeraahan community. To be a world citizen is to
possess these qualities which transcend our lgaaliparticularity.(Gir, 2006; Nussbaum:1997;

Chea, 2006). “Hence, the cosmopolitan embodiesitinversality of philosophical reason itself,



namely, its power of transcending the particuladt #re contingent” (Chea, 2006:21). As such,
for the Greeks and Romans, the humanity of humargbdranscends particularism or particular
ethnic, cultural, territorial and political affii@n. Nonetheless, Martha Nussbaum cautions us to
note two things with regard to Greek and Roman mfeeosmopolitanism: first, to be a world
citizen is not to undermine our local belongingnd®ather, to be a cosmopolitan is to belong
both to our local community and the universal comityuof human argument and aspiration;
second, according to Nussbaum, the Greek and Rad®n of cosmopolitanism was not a
political project to establish a world state. Rattf¢# was a moral idea, an ethic which dictates
that we should pay first moral allegiance not tmperal power but to the community made up
by the humanity of all human beings”( 1997:31).

The Greek and Roman conception of cosmopolitanisna anoral idea was propounded by
philosophers of the Enlightenment. However, witthie Enlightenment discourse, there was a
change from cosmopolitanism as a moral norm to opsiitanism as a political project. In this
regard, in his ‘Perpetual Peace: a Philosophicat@®k (1795), Immanuel Kant presents a
systematic formulation of cosmopolitanism as atmal project. Kant developed his project
against the background of absolute statism andchyparharacteristics of the modern European
sate system established by the Treaty of Westphmali&48. As such, “[ijn order to confront the
violence and lawlessness that characterized egistifations between states, Kant reconstructed
the cosmopolitan idea already established as almoren within the frame of Enlightenment
thought” (Schlerch cited in Fine, 2007:24). Kaniticized classical international law in
recognizing the primacy of power over law and depetl of a cosmopolitan law to make both
states and individuals subjects. Kant conceivesl dkian extension of democratic republicanism
at the level of the state to a world level. Howewant did not propound the idea of a world
republic but preferred a voluntary league of stdtesthe sake of securing peace and human
rights. In addition, Kant conceived the cosmopalitondition as a dictate of practical reason
which condemns war. For Kant, practical reason sstaes not only the formation of civil

society but also a cosmopolitan order.

Kant's idea of democratic republicanism and thenomsolitan condition grounded in reason
could not withstand the emotional force of natitsralas a basis of identity and democracy in

the emerging nation state. Historically, natiomaliand the nation state become the basis of the



global expansion of democracy and capitalism. Ftois time on, philosophical reflections on

cosmopolitanism were developed against nationalism.

In this regard, in theifManifesto of the Communist Party1848), Karl Marx and Friederic
Engels viewed cosmopolitanism as the necessarpm@of the global expansion of capitalism.
Marx viewed nationalism and the nation state aslatgcal instruments of the bourgeoisie in the
exploitation of the working class. Thus, Marx’s oagpolitanism is grounded on the unity of the
working class against capitalist exploitation ahd tdeology of the nation statheng Chea
notes that “the aphorism ‘the working men have oontry” refers to the inevitable inability of
bourgeois nations to command the loyalty of theiolgiariat in global exploitation and
pauperization” (2006:27)

A revival of cosmopolitanism has been withessedesil990s following the end of the bipolar
world order and the increasing globalization precés line with the perspective of this research,
we can identify two strands of cosmopolitanism, ah@nd political. Moral cosmopolitanism
propounds the universality of the human and relatemtal obligation without, however,
undermining particular identity. In this regard, e Nussbaum and Kwame Anthony Appiah
advocate the idea of cosmopolitan patriotism refgrto the commitment, love and compassion
to the needs and interests of human beings. Ralitosmopolitanism concerns itself with
searching the possibility of realizing justice ke tglobal level through cosmopolitan political

institutions and democratic process.

In this debate, Jurgen Habermas develops a cositapgpblitical project based on the premise
that globalization is the manifestation of moderrahd requires a critical analysis. Among the
many faces of the globalization process, Habermessts that economic globalization
undermines the nation state and threatens democraayhermore, according to Pauline
Johnson’s observation, Habermas notes that “Thetstial violence of a world divided into
have’s and have not’s, into winners and losersstitortes a real attack on any hope for the
“perpetual peace” of a cosmopolitan polity” (2008) Thus, Habermas argues that the modern
notion of freedom, human rights, democracy and ofilaw can be reconstructed to provide a

normative account of cosmopolitan order.



Thus, this research is concerned with the expwsitind critical examination of Habermas’
cosmopolitan project. In order to achieve this, bgearch is organized in four chapters. In the
first chapter, Habermas’ critical reconstruction d&@mocratic republicanism will be exposed.
This will be attempted by clarifying his theory itionality, society, morality and modernity.
The second chapter deals with Habermas’ criticalyesis of globalization, the postnational
constellation and the future of democracy. In lvith this exposition, we will look at Habermas’
argument for building a cosmopolitan democraticeorccosmopolitan solidarity and public
sphere. In the third chapter, we will look at Habas'view of the cosmopolitan condition as the
cosnstitutionalization of international law. Chapleur concerns my critical examination of the
overall aspect of Habermas’ democratic and legabh as well as his cosmopolitan project.

Finally, there will be a conclusion.



Chapter One: Habermas’ Critical Reconstruction of Democratic

Republicanism

The life long project of Jurgen Habermas may bd saibe directed toward a reconstruction of
the enlightenment confidence in reason as a bagsogress and human emancipation. In this
regard, in The Structural Transformation of the Public Sphe(E962) Habermas locates the
enlightenment ideals of equality, freedom, and dsnawwy in the bourgeois public sphere which
he considers as a sphere of critical debate betweriduals with regard to the common good.
This work represents Habermas'’s first attempt twgd critical social theory in intersubjective
reason. It also shows his effort to transcend thidogophy of the subject that Adorno and
Horkheimer claimed as leading to the dialectic aflightenment. In his monumental two
volumes Theory of Communicative Action’ (1987Habermas develops the idea of
communicative reason implicit in every day useasfguage. In this regard, “the public sphere
remains an ideal, but it becomes a contingent moaluthe evolution of communicative action,
rather than its basis (Calhoun, 1716:32).

The focus of this chapter is a critical expositairHaberma’s democratic and legal theory. This
will be done by exposing the idea of communicata&gonality (post metaphysical reason) as a
universal account justification in theoretical ampdactical discourse. Following this, an

exposition of Habermas social theory will be attéedp This will be the ground to discuss the

discourse theory of law and democracy.
1.1. Postmetaphysical Reason

Habermas’ universal normative account of politiaatl legal theory can be understood in the
context of post metaphysical thinking. Metaphys@metounts of reason are based on a single or
fixed overarching principle or world view which tgken to be the source of being, thought and
action. What Habermas calls the philosophy of thigiect such as Kant's provide a universal
conception of knowledge and morality by groundihgnithe subject. They attempt to answer
how individuals ought to act as well as the best wfaorganizing social and political order. That
is, “Just as practical reason was supposed totdhernndividual’s action, so also natural law up

to Hegel wanted to single out normatively the ondasonable social and political order”



(BFN:3). The Western Metaphysical tradition and tomcept of universal reason have been
criticized by Heidegger and others as dominatiamofars of the Frankfurt School (Horkheimer
and Adorno) also criticize the enlightenment triaditas grounded in technological mastery of
nature which in turn led to the dehumanization afmhnity via administrative power and
economic efficiency. Postmodernism also declares ¢nd of metaphysical thinking and

universal concept of reason.

Habermas realizes the oppressive and dominatingctsp Metaphysical thinking. However, he

opposed the rejection of universal concept of neaslong with metaphysics. According to

Habermas, , it would be futile to provide a grodiodcriticizing social and political life without

a universal concept of reason. As such, “Habermefends the view that genuinely

postmetaphysical thinking can remain critical oifliy preserves the idea of reason derived from
the tradition while stripping it of metaphysicalappings” (Honengarten, 1996::x). Thus,

Habermas gives a universal account of reason asia bf universal normative validity in the

areas of morality, politics and law. Habermas affirthat “I have taken a different approach with
the theory of communicative action, replacing pcattreason with communicative one” (BFN:

31).

Habermas’ idea of communicative reason is based @tudy of speech acts or utterances
through universal pragmatics. At the centre of bddbermas’ theory of communicative action
and his account of communicative rationality is thesis that speech acts as the smallest unit of
communication raise various kinds of validity claicook, 1997:5). Habermas gives three kinds
of speech acts: connotative, regulative and exwes3hese correspond to three kinds of
validity claims: a truth claim in relation to théjective world; a rightness claim in relation t@th
social world and a claim of authenticity in relaito subjective world. Each of the validity
claims is universal in that they are at least inif)i raised in every speech act. Furthermore,
validity claims are universal or are not limitedttee speaker or specific group. Validity means
validity for every subject capable of speech angoac As such,” With any utterance then, a
speaker lays claim to three dimensions of validtgt transcend the particular context or the

linguistic community in which the utterance is maflédonengarten, 1996: ix).



Any communication presupposes at least a speakka &iearer who raise claims to validity and
‘Yes’ or “No” positions to claims raised. Sindeetvalidity claims are critcizable, those who
raise them are responsible to defend them. Thesationality of speaking subjects is assessed
simply on their ability to raise validity claims é@rnf necessary provide reason. If speaking
subjects can not agree on the issue at hand, It il resolved through a process of
argumentation. As such, the notion of communicatagonality can be explicated through a

theory of argumentation. Habermas states:

Thus, the rationality proper to the communicativagtice of every day life points to the
practice of argumentation as a court of appeal tmaakes it possible to continue
communicative action with other means when disagesgs can no longer be repaired
with every day routines , and yet are not to bélexktoy the direct or strategic use of
force” (TNC1:18).

Communicative rationality rests in the final anadysn the procedures of argumentation. As
such, Habermas identifies the ideal presuppositainargumentation. Cook (1997) notes that
Habermas distinguishes between conventional ant quows/entional forms of argumentation.

The former does not go beyond “yes” or “No” answand the reason appropriate to it by the
hearer while the latter represent critical and opaded argumentative process in which no
validity claim is exempted in principle from criicexamination. Despite these distinctions all

forms of argumentation depend on the following lidé&ag presuppositions.

1. The most basic of these idealized presuppositisried presupposition that participants
in communicative exchange are using the same ktiguexpressions in the same way.
This is obvious but interesting point, which clgaHustrates an idealized presupposition.
It is a presupposition because communication waotdoroceed if those involved did not
think it was at least approximately satisfied firstcase that a shared language was being
used). It's idealized because no matter how clogeig approximated, it is always
counterfactual (because, in this case, the fathas all meanings are to some degree

personally defined).

2. Another basic idealized presupposition of arguntemais the presupposition that no

relevant argument is suppressed or excluded bydheipants.



3. Another is the presupposition that no persuasivee® except that of the better

arguments are exerted.

4. There is also the presupposition that all the pigdints are motivated only by a concern

for the better argument.

5. There is also the presupposition of attributingomtext transcending significance to
validity claims. This presupposition is controvatsibut important (and becomes
expanded and clarified in the presuppositions etalirse, see below). The idea is that
participants in communication express their clawmidh a validity that is understood to

have significance beyond the specific context efrtagreement.

6. the presupposition that no validity claim is exeeapin principle form critical evaluation

in argumentation;

7. The presupposition that everyone capable of spardhaction is entitled to participate,
and every one is equally entitled to introduce nepics or express attitudes, needs, or
desires (1997:30-31).

The presuppositions (land4) are implicit in all ipday forms of communicative action.
Presuppositions (5 and 6) are applicable only meséorms of communicative action or in post
conventional forms of argumentation. Habermas ah#isourses those forms of communication
that come sufficiently close to actually satisfyithggse presuppositions. Discourses often occur
within rationalized forms of argumentation thatfseflectively refine their procedures of
communication, and as a result have a more rigoset®f presuppositions in addition to the

ones listed above.

A striking feature of discourse is that validityairhs tend to be explicitly thematized and here is
the presupposition that all possible interlocutassuld agree to the universal validity of the

conclusions reached.

Habermas especially highlights this in what he scdheoretical discourses and practical
discourses. These are tied directly to two of tire¢ dimensions of validity discussed above:
theoretical discourse concerns validity claims tagped regarding objective states of affairs;

practical discourse concerns validity claims thepeat with regard to the rightness of norms



governing social interactions. Habermas understandh presuppositions to be responsible for

generating the self understanding and continuatfdheoretical and practical discourses.

Ideal Presuppositions of discourse points to tkee ithat the validity of an understanding reached
in theoretical or practical discourse, concernioge factual knowledge or normative principle,
is always expanded beyond the immediate contexttirch it is achieved. The idea is that
participants in discourses such as these presugpasany understanding reached could attain
universal agreement concerning its validity if #ediscourses could be relieved of the
constraints of time and space. As such, these irgehlpresuppositions direct discourses
concerning truth and normative certainty beyond dbetingencies of specific communicative

situations and towards the idealized achievemdnisigersal consensus and universal validity.

In the ‘Philosophical Discourse of Modernity’(1987Habermas criticizes what he calls
philosophy of the subject or subject centered medsp giving priority to purposive rationality.
Communicative reason integrates instrumental reastnthe moral/practical and aesthetic or
expressive dimensions. Habermas continues theqtroff critical theory of society without
metaphysical foundation. Indeed, He argues thatctmeept of communicative rationality is
already operative in the every day linguistic picctof modern societies. Communicative
rationality fails prey neither to repressive obijgsim against which the critics of enlightenment
have warned nor to the perils of a relativism tvauld undermine the very basis of a critical
theory of society (Cook, 1997). .

Cook (1997) elaborately explains the Habermasiatnpetaphysical yet non defeatist notion of
communicative rationality. Cook points out five dg of argument for the post metaphysical
aspect of communicative rationality. The first n@tt in contrast to substantive conception of
rationality, communicative rationality resides iarmus dimensions of validity and formally
defined procedure of argumentation. Second, inrashto foundationalism and an exalted role
of philosophy to establish all foundations of knedde, Habermas prefers reconstructive
sciences which provide hypothetical or fallibilstimowledge. Third, in contrast to the
conception of reason that stands above history ynd the complexities of social life,
communicative rationality is historically situateBtven though validity claims are context
transcendent, they are developed in specific ctsitet communicative action. Fourth,

communicative rationality as a historically defingulactice of linguistic activity signals



Habermas’ change of paradigm from the philosophgasfsciousness. Thus, the ego or self is
conceived as constituted in every day communicatteon. Fifth, the multidimensional nature
of communicative rationality which includes valyitlaims to truth, rightness and subjective

truthfulness overcomes logocentrism (which emplessilzeoretical reason).

Cook also identifies two arguments to substantibéenon defeatist aspect of communicative
rationality. First, validity claims are conceived be context transcendent in which case
communicative rationality over come any form relitn. Habermas attributes universal validity
to proportional truth and normative rightness ird@uble sense. First, there is the idea that
everybody would agree on a avidity claim. In adulifi what is agreed is true for everyone.
Second, communicative rationality is non defediisthe extent that it attempts to maintain

undamaged subjectivity and intersubjectivity (Cob®94:4).
1.2. Theory of Communicative Action

Habermas develops universal pragmatics to providerenative and philosophical foundation
for social theory. The theory of communicative actwill answer: how modern social order is
possible? What are the pathologies of modern sesitAnd what should be done to alleviate
the pathologies of modern societies? In the fadlhgwdiscussion, we will see Habermas’
distinction between communicative and instrumeataion, and his two level theory of modern

societies, that is, life world and system.

The theory of communicative action distinguishe® twoncepts of rationality and how they
guide action. These are instrumental and commuwgatationality. Instrumental reason
presupposes the subject object model of cognitmhaéms at calculation of self-interest in terms
of means and end. The type of actions in this cajegre “either instrumental when they are
directed at efficient intervention in a state daak in the world (e.g. through labor), or strateg
when they guide attempts to successfully influetheedecisions of other actors (e.g. in relations
of domination) (Deflem, 1996:2). Communicative oathlity, on the contrary, presupposes “a
community of speaking and acting subjects” (TCA):18ommunicative rationality guides
actions that aim at mutual understanding or a comimirpretation of the world. For Habermas,

social actors can reach understanding and coogdthair action through language.



On the basis of the two modes of rationality, Hatees provides a two level theory of society.
These are the life world and the system. The liéeldvis a pregiven, intuitively present horizon
of society, culture and personality. It is not giesable; rather it is “the unquestioned ground of
everything given in my experience, and the ungaerable frame in which all the problems |
have to deal with are located “(TCAL: 131). It ketlocation of cultural background, shared
values and competence of individuals. Habermassstat

The solidarities of groups integrated by values ah& competence of socialized

individuals belong, as do culturally ingrained bgckund assumptions, to the
components of life World (2003:577)

In line with the three validity claims inherentspeech acts, Habermas insists that the life world
is a resource for shared interpretations of thedyerormative standard of society and identity
formation for individuals. As such, “the life world the world of socialization and culture where
in the operative rationality is that of consenstales, and norms or ‘communicative rationality’
(Stacy, 2000:130). For Habermas, culture, sociaty @ersons are the structural components of
the life world. Communicative action serves culturaproduction, social integration and
socialization. The life world thus can be underdtdmth as a horizon and resource for the
possibilities for changing or channeling cultured society. “The interactions woven into the
fabric of every day communicative practice congtitine medium through which culture, society
and persons get reproduced “(TCA1:138). These psase for Habermas, cover the symbolic
structure of the life world. As such, it has todigtinguished from the material substratum of life

world. This Habermas calls the system.

The system refers to the political, administratimsed economic sphere of life where action
coordination is guided by instrumental rationality.other words, rationality is judged in terms
of power and money. In contrast to the life wofttle conclusive and self-justificatory nature of
power and money means that there is no need witthensystem for consensus oriented

discursiveness in the coordination of system ast{@tacy, 2000:130-131).

Thus, Habermas’ account of modern society is basethe development of different forms of
rationalization processes which lead to the sejaratf the system from the life world. Through

processes of rationalization, the system functimaependently of the life world through the



steering media of power and money. In other wotdsimunicative action based on arguments

of speaking subjects to reaching understanding ismger applicable to the system.
1.3. The Uncoupling of System and Life world: Lifevorld, System and Law

Habermas’ account of modernity and the pathologieaodern societies involve an explanation
of the separation of life world and system, and segioient rationalization processes.
Rationalization of life world describes the ideattknowledge can not be justified on the basis
of tradition, convention or authority. Rather knedgje claims have to be validated only through
process of argumentation. Rationalizing life womrdeans that every day communicative
practices of the life world context are to be aeglck through the rational potential of mutual

understanding in language.

Habermas provides a historical account of rati@asibn process of the life world in European
societies since the middle ages. In this regaelethergence of modern science and rejection of
traditional world views and authorities (church aAdistotelian science) resulted in the
differentiation of value spheres into scientificoma and aesthetic with the corresponding
validity claims to truth, rightness and authenyicihs such, social coordination in the life world

is achieved by communicative action oriented teheay understanding.

The separation of life world and system involvees tagal institutionalization of instrumental
action embodied in the subsystems of state andoetpnin this regard, the most significant
historical event in the separation of life worlddasystem is the emergence a modern European
state organized on the basis of rule of law. Accydo Habermas, the modern European state
that emerged in the f7century institutionalizes market economy on thesidaof the
constitutional guarantee of individual rights. “THenctional differentiation of state and
economy produces an expansion of both an admitingrstate apparatus dependent on taxation
for its resource, and a market economy institutiaad via private law, and dependent on the
framing conditions and infrastructures guarantegthle state” (PNC:138). As such, the system
is separated from the life world and functions tlylo the steering media of power and money. In
other words, communicative action based on the raegis of speakers to reaching

understanding is no longer applicable to the system



Thus, the emergence of modern law is significanthimm separation of life world and system.
According to Habermas, the uncoupling of system ldedworld is central in the account of
European modernization process as well as the gmwblsurrounding this process. The
uncoupling of system and life world is not probl¢imdy itself because the modern state and
economy plays significant role in enhancing prothitgt and efficiency. The pathologies of
modern societies are, however, the colonizatiotheflife world by system imperatives. “This
uneven or selective development of social rati@adilbn processes gives rise to deformation the
various domains of the life world, and those defation main test themselves in social

pathologies such as loss of meaning, anomie, aychpkgical disorder” (Cook, 1994:6)

By examining the role that law plays in the diffgiation and re-integration of the system and

life world, Habermas gives two accounts of law; Lasva steering media of the system and law
as an institution. In the first case, law is vievesdthe means of the system in the colonization of
the life world. In the second case, Habermas tikgss an institution to realize the independent

functioning of system and life world.

Habermas examines the instrumental rationality &awenders by analyzing the features of
modern European law. In this case, Habermas idesifositivity, legalism and formality to be
the structural properties of modern law. Positivigfers to the idea that law is not developed
from tradition but expresses the will of a soveneigw giver. The law giver enacts laws and
‘regulates social states of affairs conventionallyth juridical means of organization”
(TCAL1:259). Legalism implies that law does not ddes the moral motives of subjects.
Formality expresses the idea that what is not kedatbidden is allowed. Habermas explains

how these properties are inherently instrument&biésns;

They define a system of action in which it is agslithat all individuals behave
strategically, in that they, first, obey laws asbppcly sanctioned agreement that
can, however, be legitimately changed at any tiseepnd, pursue their interests
without regards to moral considerations; and thind,accord with these interest
orientations, make optimal decisions in the franweknof existing laws. In other

words, it is assumed that legal subjects utilizeirttprivate autonomy in a

purposive rational manner (Ibid: 260)



Habermas (like Max Weber) asserts that law is ingmrfor the institutionalization of purposive
rational economic and administrative action. Bubetanas believed that law can not simply be
seen as an embodiment of cognitive instrumentadnality. In other words, law can not be seen
as a social fact beyond moral and practical justifon. The functionality of money and power in
the life world has first to be communicatively whted. AS such, law can be seen as an
institution that changes the communicatively vaéjidiaims in the life world into strategic use in

the economy and the state. Habermas explainsshdlaws;

Thus, for the institutionalization of purposive iaot a kind of normative consensus is

required, which stands under the idea of free (disiwe) agreement and autonomous

(willed) enactment, and which is characterized dayrial properties of value rationality

(Ibid: 256)
In this sense, Habermas argues that even if mdderis positivized into a functional, technical
system, it can not be conceived something beyondmative justification. Habermas
substantiates his argument by a historical accotiahallenges exerted by the life world against
juridification. We have to note that “[tlhe express juridification refers quite generally to the
tendency toward an increase in formal (or positwetten) law that can be observed in modern
society (TCA1:357) .Here, Habermas underlines that legal regulation of informal social
matters must be distinguished from increasing dgnsi law. He examines the systemic
tendency of law and the response of the life wbstddentifying four waves of juridification in

modern European history since thd'tentury.

The first wave of juridification was effected dugithe period of Absolutism in western Europe.
In this period, law differentiated state and ecowofithe bourgeoisie state formed the political
order within which early modern, occupationallyustured society was transformed into a
capitalist market society” (TCA1: 358). This legatler is characterized by positivity, generality
and formality. It guaranteed the liberty and propef the private person. Law authorizes a
sovereign state power with a monopoly on the usémfe which is the sole source of legal
authority. In short, “The sovereign’s monopoly overce, and the contractual rights and
obligations of private persons, were regulated dgitimize the coexistence of a strong

monarchical state and a market of free enterp(iBeflem, 1996: 7)



The second wave led to the constitutional statédh century Germany. This led to the civil
rights of individuals “though they do not yet derredtcally participate in forming the sovereigns
will” (TCA2:359). Habermas recognizes that the gification in this wave differs from the first
in that the life world is recognized. He states:
The absolutist state had understood itself exchlgias an a gent of subsystems that were
differentiated out via money and power; it had tezshthe life world, pushed into the

private sphere, as un formed matter. This legakondas now enriched by elements that
ac knowledge the entitlement to protection of ilizems modern life world. (Ibid: 360)

The third wave of juridification led to the demoticeconstitutional state which spread in Europe
and North America from the French revolution. Instltase, the constitutional state was
democratized or citizens were accorded with thetrig political participation. Law came to be
seen as a reflection of general interest. “Laws ramme into force only when there is a
democratically backed presumption that they expaegsneral interest and that all those affected
could agree to them “(lbid: 366). The two waved (@nd &) of juridification show the
resistance of the life world against the steerireglims of administrative system that is, political

power and bureaucratic efficiency.

The fourth wave of juridification is identified viatthe welfare state .This, unlike the second and
third waves, led to the demand for freedom againsteconomic system. Law in this case
secures individual freedom and social rights (mestétions of life world) against the imperative
of the market. However, Habermas affirms that tiniguity of freedom guaranteeing character
of welfare state. He says “[f][rom the start, thebaralence as guaranteeing freedom and taking if
away has attached to the policies of the welfamte%t(Ibid: 361). The reason is that the social
services offered by state are guided by adminis&rafficiency and cost benefit analysis which

erode the consensual values of life world in eaeh af life. Habermas states:

The negative effects of this to date, final-wavgudtiification do not appear as side

effects; they result from the form of juridificatiatself. It is now the very means of

guaranteeing freedom that endangers the freedaimedbeneficiaries (Ibid: 362)
The expansion of law in the life world means thaftcial relations that have to be
communicatively validated are now guided by monag @ower. Since legal regulations are
measured in terms of system imperatives, the lideldvis colonized by law as a medium. As

such, “law plays a significant role in this colcaiion by “Juridification” of the life world in



legal and bureaucratic processes “(Stacy, 2000,-1B2). Thus, Habermas opposed the

juridification processes in contemporary welfatates.

As such, law can not be conceived to be independentoral justification. Rather, law is a
result of consensus and an institution that estabs the ‘normative anchoring’ of the steering
media of money and power in the life world. Defldescribes Habermas view as follows.

In the case of money media, exchange relations tme regulated in property and

contract laws, while the power medium of the pmditisystem needs to be normatively
anchored by institutionalizing organization of offil bureaucracies (1996:6)

In this respect, for Habermas, law can solve samakdination problems in modern societies.
This is to be conceived in the context is plurdia of modern societies and demands of the
system. Pluraliztion means that modern societieaatchave common religious authorities and
world views. Consequently, the life world can nobypde unquestioned common ground for
consensus. The demand of the system means thaidimals should be free to pursue their goals
based on instrumental reason. Thus, for HaberrMasgern law can be conceived as a social
mediation between facts and norms;

On the one hand, legal rights and statutes mustvigeosomething like a stable social

environment in which persons can form their owmiilies as members of different

traditions and can strategically pursue their ownterests as individuals; on the other

hand, these laws must issue from a discursive psodbhat make them rationality

acceptable for persons oriented toward reachingenstinding on the basis of validity
claims ( Rheg, xix: 1996)

1.4. Discourse Theory of Law and Democracy

Habermas’ democratic and legal theory can be utw®tswithin the framework of theory of
communicative action and his two level theory ofdam societies. We can mention here that
action coordination in the life world is achievetirdaugh communicative action while
instrumental reason operates in the action codidmaf the system. In this regard, the major
problems in modern societies can be classified itwb: first, the colonization of the life world
by systemic imperatives; Second, pluralization ajdern societies, that is, the absence of
common religious authorities and world views. Thiskes the modern life world unable to

provide unquestioned ground for consensus.



Habermas’ discourse ethics attempts to give a wsavg@round for the justification of norms in
the context of pluralization of modern societiesl @mcroachment of system imperatives; “Just
those action norms are valid to which all poss#ffected persons could agree as participants in
a rational discourse” (BFN:107). This makes posstbol justify questions of justice (morality)
and questions of the good life (individual happmesd the good of communities) which

concerns ethics.

Habermas turns to democratic and legal theory gegcibecause modern social orders are not
only achieved by moral norms but also by laws aalitipal institutions. Habermas maintains
that the legitimacy of a political order rests dre tdemocratic process of opinion and will
formation. Democracy as a process of generatingaamus deals with the practical question of
how citizens can shape their lives in the contésystemic imperatives (power and money). The
problem is “how can the power of technical conbelbrought within the range of the consensus
of acting and transacting citizens?” (TRS: 57). etaias lucidly describes the aim of democratic
legitimation as follows:

A radical democratic change in the process of Iegition aims at a new balance

between the forces of societal integration so ttie social-integrative power of

solidarity — the “communicative force of productioran prevail over the power of the

other two control resources i.e money and admiaiste power, and there with
successfully assert the practically oriented densasfthe life-world (1992:444).

Haberma’s democratic and legal theory gives a ntivenaccount of the legitimacy of political
systems and legitimate law making. In this reghislwork can be read as a reconstruction of the
normative potential of liberal and republican madef democracy. The former prioritizes the
constitutional guarantee of pre political rightsinflividuals and view the democratic process
and its outcome as legitimate in as much as it ptemthe interests of individuals. The latter
emphasize the notion of popular sovereignty, thaself governance through active participation
in the democratic process upon which the legitimatiaw and the political system depends.
Habermas project of democratic and legal theoryatiémpt to strike a balance between human

rights and popular sovereignty.

It has to be mentioned at the out set that Haberragsts the empirical conceptions of
democracy including pluralism, elitism, rationaloate, and systems theory.Pluralism and

Elitism replace individual agency by organized greand political elites respectively .Rational



choice theory views the democratic process as risgument of individual economic self-
interest. Systems theory rejects both individual aollective agency .we will briefly look at
those theories which will be of paramount importario understand Haberma’s legal and

democratic theory.

According to Habermas, empirical theories of dermogremploy an instrumental conception of
political power. Pluralism holds that political aadministrative power represent social power,
and social power in turn is conceived as the gbdftorganized interests to shape the political
process. According to Habermas, pluralists mairttaa party competition and general elections
are the media through which social power is tramséal into political power distributed between
an incumbent government and oppositions. Pluraligmld like to restructure the normative
model of liberalism by replacing individual citizerand their individual interest with large
organizations and organized interests. It alsovsithe political process as a mechanism to meet
values and interests assuming that all organizestasts have equal opportunities to influence
the decision making process. However, accordirtgatbermas, the assumptions of pluralism has
been falsified on the ground that interest grougsslective, members are inactive and have

little influence on organizational policy.

The failure of pluralism leads to elitist conceptiof democracy. This views politics solely in

terms of the competition and bargaining among lesaddéowever, for Habermas, elitism can not
explain “how” a politics basically initiated by &5 [can] also satisfy the interest of nonelites”
(BFN: 332)

Following the failure of elitism, systems theorgnerges and holds that the administrative
system operates independently of society. “Systiw@sry immediately abandons the notion of
individual and collective agency” (BFN: 334). Acdorg to Habermas, this view arises from the
conception of modern societies as a network ofraartmus sub systems. As such, it is only the
modes of operation internal to each system, andthetintention or interests of participating
actors which as is central for the interaction lestwsuch systems. This leads to the rejection of
the hierarchical concept of society centered indiage. In as much as the political system is a
subsystem among systems, systems theory can niatirexppw the political system should be

able to integrate society as a whole and conselyuemikes opinion and will formation



irrelevant. Habermas concisely describes the failofr empirical theories of democracy and
systems theory to give normative account of paliéis follows.
“The history of the “realistic” approaches leadsnahe one hand to an economic theory of
democracy that would inform us about the instrumalefgiatures of democratic will formation
and, on the other hand, to a system theory thatdvimfiorm us about the importance of this
will formation. Both approaches operate with cortsepf power that are insensitive to the

empirical relevance of the constitution of powedeinthe rule of law, because they screen out
the internal relation between law and political pev (BFN: 336).

In the following discussion, | will expose and exaen the discourse justification of
constitutional state. From this, we will see théerthat procedural democracy plays in the

legitimation of the exercise of political powernmodern societies.
1.4.1. Discourse Justification of the ConstitutionieState

Habermas conceives law as a social mediation betveets and Norms. On the one hand, law is
the expression of the will of a law giver entailiaghreat of punishment. As such, law appear to
be a social fact that every one should follow loa ¢ther hand, individuals will obey the law if

they find it reasonable ,that is, law shall erdadlaim of reason to ensure legitimacy.

In the course of western philosophy, metaphysicaiking ground the legitimacy of laws in
common tradition, morality, structure of the cosnmwswill of God. However, for Habermas,
legitimacy of laws in post conventional societiesistn be grounded without clinging to
metaphysics. The discursive process must be this bashe acceptance of laws by persons
oriented to reaching understanding through validigyms.

What grounds the legitimacy of rules that can bangfed at any time by the political law

giver? This question becomes especially acute wrafistic societies in which

comprehensive world views and collectively bindatigics have disintegrated. Societies

in which the surviving post traditional morally @bnscience no longer supplies a

substitute for the natural law that was once graemhdn religion or metaphysics. The

democratic procedure for the production of law ewidy forms the only post
metaphysical source of legitimacy (BFN: 448)

Thus, to understand Habermas’ position, it is ofap@unt importance to re-examine the
theoretical account given by classical liberals ahdc republicans. While Classical liberals
(such as J. Locke) derive legitimacy of law frondiindual rights, civic republicans (Aristotle,

Rousseau) emphasize democratic processes to rgedmeaent on the common good .The latter



view human freedom not in terms of pursuing privaterest but self-governance through
political participation.

The central tenet of liberal democracy is the notd individual rights (human rights). The
legitimacy of a political system rests on the pctte of these pre-political rights of individuals.
It makes a distinction between society (individyiaed state .Hence, political power emanates
from the people but is exercised by specific orgahshe state. The political decisions are
expected to balance the interests of competingegarinterests and values. The state should
secure fairness of results through universal andlespffrage, and representation composition of
parliamentary bodies and mode of decision makirmisT “the democratic process and balance
of power between citizens and state more geneaaiyensured by the constitutional protection
of individual right, rule of law, separation of pewy and statutory, control” (Johnson, 2006:80).
For Habermas, the liberal model is not orientedat@the input of a rational political will
formation but toward the output of government atiés. He states:

The liberal model hinges not on the democraticdetérmination of deliberating citizens

but on the constitutional framework for an econorsmciety that is supposed to

guarantee an essentially non political common gopdatisfying personal life plans and
private expectation of happiness (BFN:298).

In contrast, civic republicans emphasize the notidnpopular sovereignty. In this model,
political authority resides in the people and it cet be delegated to representatives .Politics is
expressed as self-governance to realize collectiaies. According to Habermas, civic
republicans give priority to opinion and will forth@n than rational outcomes of decision. “It is
this collective deliberation that forms the medithmough which the society constitutes itself as
a political whole.” .As such, democracy becomesi\aent to self organization of a society as a
whole. In this way, for Habermas, republicans fadvan offensive understanding of politics

against the state apparatus.

Furthermore, to the extent human rights are natugats, classical liberals subordinate law to
morality. Civic republicans, on the other handjtiegze law on the basis of ethics understood as
a reflection of a community’s’ shared values aratlition of the good life. But for Habermas,
neither morality nor ethics can account for legéoy of laws. Accordingly, Habermas offers
discourse theory of law which will give equal weigh Human right and popular sovereignty,

without however, reducing law to morality or ethics



Thus, Habermas formulates the discourse principler@he justification of norms in general. D
states “just those action norms are valid to wratthpossibly affected persons could agree as
participants in rational discourses” (BFN: 107)applies for the impartial justification of norms
in general and is neutral with respect to moradiyl law. From D Habermas derives the moral
and democratic principle. The differentiation ofetimoral and democratic principle, for
Habermas, is based on the reference and kind sbmdavolved in their justification:

With moral questions, humanity or a presupposedilvép of world citizens constitutes

the reference system for justifying regulationst the in the equal interest of all. In

principle, the decisive reasons must be accepttbleach and everyone. With ethical

political questions, the form of life of the paldl community that is “in each case our

own constitutes the reference system for justifdiegjsions that are supposed to express
an authentic, collective self understanding (Ii08)

It is important here to note that Habermas’ distorc between law and morality is consistent
with his distinction between ethics and morality his discourse ethics. Ethical discourse
concerns specific way of life while moral discourdaims universal significance. Nevertheless,
Habermas does not mean that morality and law aténdi. Morality and law are different but

complementary. Both serve to regulate conflicts prmtect autonomy of all participants and
affected persons equally. However, moral autonomy kegal autonomy differ in important

ways. Moral self-determination appears as obedigme®rms according to one’s own impatrtial
judgment. Legal self-determination appears in daah, that is, private and public autonomy.
Legal freedom differs from moral freedom in thatnitludes free choice as rationally deciding
actors and existential choice of ethically decidegsons. As such, “Unlike the moral autonomy
that is equivalent to the capacity for rationaf-b&hding, then, the autonomy of the legal person
includes three different components; the jointlyereised autonomy of citizens, and the

capacities for rational choice and for ethical sedflization {BFN: 451)

In addition, unlike morality which is concerned lwiinterpersonal conflicts, law serves as a
means for organizing political rule and providesdang collective goals. Hence, the justification
of law can not solely be dependent on moral dismsir Rather legal discourses involve
empirical, pragmatic, moral, and ethical questidsssuch, for Habermas, law is not subordinate
to morality. Rather they are complementary, that“iven if moral considerations are not
selective enough for the legitimation of legal pangs, politics and law are still supposed to be

compatible with morality on a common post metaptsidbasis of justification “(Ibid: 453)



It is possible here to state that Habermas’ dismtineory of law differs and incorporates some
elements from natural law theory and legal postivi Habermas rejects the natural tradition
which justifies positive law in terms of a pregiveupersensible order (that is in conformity with
metaphysical tradition). He also rejects legal pasim which justifies laws based on the mere
existence of a legal order (legality). He acceptml positivism “if the legitimacy of positive law
is conceived as procedural rationality and ultityateaced to an appropriate communicative
arrangement for the law giver’s rational politieall formation and for the application of law”
(ibid: 453). The natural law tradition can be refoitated in the form of discourse:

The leading question of modern natural law can then reformulated under new,

discourse theoretic premises. What rights mustagits mutually grant one another, if

they decide to constitute themselves as a volurtsggciation of legal consociates and
legitimately to regulate their living together byams of positive law? (Ibid: 453)

This is the function of the democratic principle the justification of rights and law. In other
words, the democratic principle establishes thegutare of law making. It simply states “only
those statutes may claim legitimacy that can mettt thie assent of all citizens in a discursive
process of legislation that in turn has been lggadinstituted “(BFN:110). The internal relation
between private autonomy and public autonomy reguér system of rights. In turn, the system
of rights establish the necessary condition fodpaotion of law or “this system should contain
precisely the basic rights that citizens must mliitugrant one another if they want to
legitimately regulate their life in common by meaoispositive law “(Ibid: 118). Habermas

grouped systems rights into five categories.

The first three categories include basic libertimg&mbership rights and due process of law.
These rights together guarantee private autononoyveider, for Habermas, these basic rights
can not be understood as liberal rights againssthie. This is precisely so “because they only
regulate the relationships among freely associat&zkns prior to any legally organized state
authority “(Ibid: 122).These system of rights sisnpgfers to reciprocal recognition of citizens in
their role of addresses of laws. The fourth catgdocludes the right to participation. This,
according to Habermas, guarantees public autonomgiwenables citizens to be the authors of
their legal order or in other words, it enableszeins “to participate in process of opinion and
will formation in which citizens exercise their gadal autonomy and through which they

generate legitimate law” (Ibid: 123).



The four basic rights are irreducible. Without gate (1-3) rights, there is no private autonomy.
Without category (4), basic rights (1-3) will bet@analistic impositions which undermine public
autonomy or the idea of self legislation. FurthElgbermas adds welfare rights as a fifth
category. This guarantees social and materialsittonsl which are basic for citizens to exercise
civil and political right

1.4.2. Communicative power and Deliberative Democry

In the preceding discussion, we have seen how lra®efustifies the system of rights and the
constitutional state by the democratic principtetHis part of our discussion, we will see how
the exercise of political power in modern politicastitutions can be justified. The central point
in this discussion is that how can the administeasitate, according to Habermas’s social theory,
steered by political power, can be responsive ® dbmand of its citizens. In fact, in the
constitutional state political power and law areeirelated. The law authorizes some exercises of
power while political power provides coercive sa@mts to make law socially effective. In
addition, the political system also produces lang decisions. As such, law and political power
are structurally and systematically interrelatecespite this fact, Habermas insists that the
legitimacy of laws as well as the political systemanates from discursive opinion and will
formation. As such, it is demanding to see whaitipal power and what politics are meant in
Habermas

Habermas presents the discourse concept of pdliacitonomy which has a significant
implication for the conception of political poweAccording to Habermas the exercise of
political autonomy implies the discursive formatioiha common will not the implementation of
the laws. As such, “politics can not coincide aghmle with the practice of those who talk to one
another in order to act in a politically autonomaoanner” (BFN: 150). Hence, for Habermas,
“The concept of the political in its full sense alscludes the use of administrative power within
a political system, as well as, the competitiondocess to that system” (Ibid).

Habermas borrows the concept of communicative pdwen Hanna Arendt to describe the
outcome of discursive formation of will as well tasdifferentiate it from administrative power.
According to Habermas’ interpretation, Arendt camee power not as violence or the capacity

to instrumentalize the will of others for one’s pase. For Arendt, power is the human ability



not just to act but to act in concert. It does lmgibng to individuals but to a group. According to
his reformulation, communicative power comes froeoge’s public use of their reason. He
states:

A communicative power of this kind can develop anlynder formed public spheres; it

can issue only from the structures of undamagest sbjectivity found in nondistorted

communication. It arises when opinion- and- wiltnf@tion instantiates the productive

force of the “enlarged mentality” given with the hindered communicative freedom
each one has “to make public use of one’s reasavety point” (BFN: 148)

This kind of power is different from administratiy@mwer. For Arendt political power is an
authorizing force expressed in the creation oftiegite law and in the founding of political
institutions. According to Habermas, Arendt sholat this kind of power is manifest in political
orders that protect political liberty, in resistanagainst repression, and above all in freedom
founding acts that bring new institutions and lant® existence. Furthermore, communicative
power, for Habermas,

emerged in its purest form in those moments wheolutonaries seize the power

scattered through the streets; when a populationmodted to passive resistance opposes

foreign tanks with their bare hands; when convino@dorities dispute the legitimacy of

existing laws and engage in civil disobedience; wtiee sheer “joy of action” breaks
through in protest movements (Ibid)

Habermas underscores that legitimate law emanate thhe formation of communicative power.
It is related with citizens’ exercise of politicalitonomy and both law and communicative power
has their source in opinion and will formation. Ftabermas, it is communicative power which
must be the basis of the Administrative systemdganing, organizing, and executive function
of government). In other words, an administratiystem is authorized to implement collectively
binding decisions which it does only through lawthis respect, for Habermas, law is a medium
through which communicative power is translatetbidhdministrative power. Habermas states

We can then interpret the idea of the constitutigtate in general as the requirement

that the administrative system, which is steeredutdph the power code, be tied to the

law making communicative power and kept free efitimate interventions of social

power i.e. of the factual strength of privilegedteiests to assert themselves).

Administrative power should not reproduce itselfitnown terms but should only be
permitted from the conversion of communicative pg®EN: 150).



It is from this perspective that one can analyzediscourse concept of democracy. Deliberative
democracy gives much emphasis on the proceduresmibdratic opinion and will formation
which will have the potential to generate ratiooatcomes. It is modeled in the liberal account
of rule of law and constitutionalism (such as RawtHowever, unlike Rawls, Habermas grounds
constitutionalism and rule of law on communicatreason. Thus, the political public in which
discursive opinion and will formation produce conmuative power assumes a central place in
Habermas’ democratic theory. Habermas substanttatesdea of deliberative democracy by
borrowing Joshua Cohen’s definition;

“The notion of a deliberative democracy is rootedthe intuitive idea of a democratic

association in which the justification of the terar& condition of association proceeds

through public argument and reasoning among eqitaens in such an order share a

commitment to the resolution of problems of calecthoice through public reasoning,

and regard their basic institutions legitimate ifeoas they establish a frame work for
free public deliberation.” (1996:446-47)

However, Habermas insists that the emphasis plaseatkliberation which is the affirmation of
popular sovereignty must be differentiated from &mau’'s concept of civic republicanism.
According to Habermas interpretation, Rousseau esipbs the formation of a general will
which rests on the cultivation of virtue among zgtis. Habermas criticizes Rousseau because
the latter conceives the general will as a “conserd hearts rather than of arguments” (lbid:
446). According to Habermas, the virtue and mordlibusseau identifies must be placed in the
process of public deliberation. B. Manin (citedHiabermas, 1996:446) elucidates the idea of
deliberative democracy in contradistinction to tddeand republican models of democracy as
follows;

It is necessary to alter radically the perspecta@mmon to both liberal theories and

democratic thought: the source of legitimacy is thet predetermined will of individuals,

but rather the process of its formation, that iglilseration itself... A legitimate decision

does not represent the will of all, but is one tretults from the deliberation of all. It is

the process by which every one’s will is formed taders its legitimacy on the outcome,

rather than the sum of already formed wills. Thdibdeative principle is both

individualistic and democratic... we must affirm, the risk of contradicting a long

tradition, that legitimate law is the result of geal deliberation, and not the expression
of general will.

Thus, for Habermas, the legitimacy of laws andgbétical system in general depends on the
process of discursive opinion and will formatioreliberative democracy puts much emphasis

on the procedures of opinion and will formation @ifor Habermas, will have the potential to



generate rational outcome. It specifies the ideatgdures of deliberation and decision making.

According to Habermas, institutionalized legal mdares must guarantee the fulfillment of the

preconditions of communication required for fairgogations and free debates. Habermas

accepts the five postulates that Joshua Cohenifidsnto constitute ideal procedure of

deliberation and decision making:

1.

2.

Process of deliberation should be argumentative

Deliberations should be inclusive and public. Adies that may be affected should have

equal chance to participate in deliberation.

Deliberation should be free of external coercigrarticipants must be free to be bound

only by the presuppositions and rules of argumantat

Deliberations should be free of internal coercidrhis concern the equality of
participants expressed in equal opportunity to bearth and introduce topics.
Furthermore, agreement or disagreement expresgbd form of yes or no stance should
be motivated by the unforced force of the bettguarent. (BFN:305-6)

Habermas also adds three other conditions thatcomolitical deliberation

1.

Deliberations for rational consensus can in prileche indefinitely continued. However,
political deliberations must be concluded by mayoviote. The decision of the majority
is rational until the minority convinces the majgiihat their position is correct.

Political deliberations should be open to issuas tbncern the interest of all.

Political deliberations should allow participantsadhange and reshape their needs, and
values. This explains the idea that arguments noayp@ based only on a value consensus

previously developed in shared tradition and foahisfe. (Ibid)

According to Habermas, those ideal procedures dbetation and decision making are

universally applicable to any human association.



1.4.3. The ‘Two-track’ Model of Deliberative Poliics

In line with the distinction between communicatawed administrative power, Habermas offers a
two-tier level of the legitimation of exercise obwer in constitutional democracy; the formal
and informal spheres of politics. The informal sgheonsists of a network of spontaneous,
chaotic and anarchic source of communication asdodirse. Habermas call this “civil society.”
“The institutional core of “civil society” is congiited by voluntary unions outside the realm of
the state and the economy” (Ibid: 483). It includeduntary organization, churches, cultural
associations, independent media, and political cGasons. According to Habermas, the
distinctive aspect of civil society is that it istrinstitutionalized or organized to take decisions
Rather “they generate a communicative power thatnd take the place of administration but

can only influence it” (Ibid: 452).

The formal sphere of politics refers to the orgadiarena of communication and discourse that
take decision (including parliament and cabinatsl the administrative system (bureaucracy and
judicial system). Based on this model, Habermaestdat the legitimacy of laws, policies and
decisions of the state depends on how the infowpation and will formation is taken into
account. The two track view of democracy demands filtrmally institutionalized deliberation
and decisions must be open to input from inforrpalkeses. Habermas states that:

Democratic procedure, which establish a network mrAgmatic considerations,

compromises, and discourses of self-understanding af justice, grounds the

presumption that reasonable or fair results areaifstd in so far as the flow of relevant
information and its proper handling have not bebéstoucted (BFN:296).

On this basis, Habermas claims that the politigatesn must not take decisions based solely on
criteria of efficiency. It should also not servertgaular interests that have access to
administrative power through unofficial paths ofluence and ignore the democratic process.
Rather the political system must pay attentionhe democratic process and the demand of

citizens.

The two track structure of deliberative politicsllwshow how informal opinion and will
formation can influence the formal sphere of pciitiln this regard, Habermas burrows the
‘sluice model’ of the circulation of power from Bemnd Peters to describe how deliberative

politics can be applied to existing constitutiondémocracies. According to Haberma’s



interpretation, Bernard Peters explains the citeutaof political power by conceiving the
political system in terms of centre and periphditye centre refers to formal spheres of politics
and the periphery refers to informal spheres oftipsl Hence, for political decisions to be
legitimate, opinion and will formation at the pdrgry must be decisive. Habermas states that:
This sociological translation of the discourse theof democracy implies that binding
decisions, to be legitimate, must be steered bynugmitation flows that start at the
periphery and pass through the sluices of demacratid constitutional procedures

situated at the entrance to the parliamentary caxmr the courts (and, if necessary, at
the exist of the implementing administration ad\wéFN: 356)

Habermas, however, acknowledges that politics irstédfa democracies can not meet such
strong conditions. This implies that political dgons are sometimes determined by interest
groups, big corporations, and administrative ragir‘However, the question remains whether
the settled routine of bureaucratic decision makngccordance with the dictates of established
power constellations can be shifted to realizepthtentials dormant in the systems description of
its own legitimacy (Johnson, 2006:90). As such, ltabermas, two further conditions are
necessary to avert the influence of illegitimateialoforces and the administrative system. First,
the peripheral networks of opinion and will fornmatimust be able to perceive, interpret, and
present generalizable social problems. Seconddé&dhe function of signaling problems, the
informal sphere must attempt at effective them#ibmaand problematization which is crucial to
influence the formal spheres of politics. Habermgglains these function of the political public
sphere as follows.

From this perspective of democratic theory, thelipigphere must, in addition, amplify

the pressure of problems, that is, not only detutl identify problems but also

convincingly and influentially thematize them, famthem with possible solutions, and

dramatize them in such a way that they are takemngb dealt with by parliamentary
complexes (BFN:359).

1.5. Civil Society and the Political Public Sphere

It has been shown in the previous discussion tredienas conceives the legitimacy of the
political system in terms of the interplay betweaée informal public sphere and the formal
decision making bodies. In fact, we can assert dediberative politics gives primacy to the
informal public sphere in which communicative powgeproduced. In this part of our discussion,
we shall clarify the notion of the public spheredats institutional manifestation in current

societies.



We can define the public sphere negatively, ilee public sphere is not an institution or
organization. “The public sphere can best be desdrias a network for communicating
information and points of view” (BFN: 360). The pigbsphere depends on the communicative
action of citizens. It is an intersubjectively stduspace created when speakers come together in
a speech situation. Unlike success oriented agths observe themselves as something in the
objective world, communicatively acting subjecteate a shared space. As such, we can situate
the public sphere in the life world in as muchtas reproduced through communicative action.
However, the public sphere does not assume theidanaf either institutions of the life world or
system “Rather the public sphere distinguishedfiteeough a communication structure that is
related to a third feature of communicative actibmefers to the functions nor to the contents of

every day communication but to the social spaceggad in communicative action “(ibid).

According to Haberms, an intersubjectively shaneace of a speech situation can be conceived
in the physical presence of speakers and hearkesafchitectural metaphors of forums, stages
or arenas represent the linguistically constitigpdce in these simple interactions. However, for
Habermas, the public sphere is the extension optli#ic spheres (forum, stages) created by
simple interactions without physical presence.

The more they detach themselves from the publisigdlypresence and extend to the

virtual presence of scattered readers, listenerslinked by public media, the clearer

becomes the abstraction that enters when the dpsttiacture of simple interaction is
expanded to a public sphere (BFN:361).

We can view the public sphere in the broader sems®lude a literary and political public. The
political public sphere raise issues and engagwiiical debate. The political public sphere is a
sphere of opinion and will formation. However, papants in the political public sphere are not
concerned with passing binding decisions. To thkiem, “the communicative structures of the
public sphere relieve the public of the burden efision making; the postponed decisions are
reserved for the institutionalized political progeqlbid: 362). Further more, the shared
understanding of social problems and the politfaatction of the public sphere depends on the
private sphere of life. The reason, according tbédfmas, is that the social problems that arise
from systemic deficiencies (economic and politeydtem) are felt and experienced in individual
life histories. As such, “problems voiced in thébjpei sphere first become visible when they are

mirrored in personal life experiences” (lbid: 363)s long as those problems are expressed



literature (specialized for articulation of valuebjabermas holds, the literary public sphere is
related with the political public sphere. It istiis sense that we can take citizens as playing two
roles: first, as members of society, citizens pilag roles employees, consumers, tax payers,
students, tourists; second, as bearers of theqsibliere, citizens engage in critical debate by the

exposing the failures of the political and econosyistem.

Habermas notes that the public sphere is linkepritcate spheres and to the thick network of
interactions found in families, friends, neighbongrk colleagues etc. In addition, Habermas
maintains that the public sphere is the abstraabiband extension of the spatial structure of
simple interactions in private spheres. “Thus, dhientation to reaching understanding that is
predominant in every day practice is also presefeed communication among strangers that is
conducted over great distances in public spheresabranches are quite complex (BFN:366).
As such, the difference between public and privgtkeres can be conceived not in terms of
fixed set of issues or relationships but by differeonditions of communication. In other words,
the public sphere deals with problems experiencethdividual life histories. According to

Habermas, a modern bourgeoisie public sphere waslafeed in 17 and 18c century

European societies as the “sphere of private psrsome together as a public” (ibid).

Nevertheless the public sphere in our time is weisred in the form of civil society

organizations and associations. However, certaaifgpation with regard to the term “civil

society” is necessary in order to distinguish betwehe bourgeoisie public sphere and the
current civil society. Civil society in the liber&dadition refers to the economic sphere of life.
According to Habermas, Hegel defines civil sociatya “system of needs”. It refers to the
market system involving social labor and commoditghange. Nevertheless civil society in our
time does not refer to either the economy or tlagestit refers to non-governmental and non-

economic organizations and association

civil society is composed of those more or lessnigmeously emergent associations.
Organization and movements that, attuned to hovwetadgroblems resonate in the private
life spheres, distill and transmit such reactionsaimplified form to the public spheres. The
core of civil society comprised a network of asations that institutionalized problem
solving discourses and questions of general inteénside the framework of public spheres.
(BFN: 367)



Civil society organizations must also be distinges from those associations which dominated

the public sphere through mass media such as &imgragencies and party propagandas.

Habermas claims that the political public sphengethels on the constitutional guarantee of basic
individual rights (which promotes the integrity @fivate spheres) and political rights of

assembly and association. Freedom of speech alghgir@edom of assembly and association
determine the scope of different types of assamiasuch as religious associations, voluntary
associations etc. The media infrastructure of gutmmunication is guaranteed by freedom of
press, radio, TV, Internet etc. The political systis tied to the public sphere and civil society

through the activities of political parties andatien.

Habermas also emphasizes that the political puffibere and sphere of private life are
dependent on one another. Furthermore, the dommmafi public sphere by the state will result
in the destruction of the private sphere. He dbssrithe consequence of state control of the
public sphere by taking the case of totalitariatietges of bureaucratic socialism as follows:
Administrative intrusions and constant supervisionrode the communicative structure
of every day contacts in families and schools, meghood and local municipalities. The
destruction of solidary living conditions and tharalysis of initiative and independent
engagement in ever regulated yet legally uncertsntors go hand in hand with the
crushing of social groups, associations, and nekspmwith indoctrination and the
dissolution of cultural identities; with the suffdion of spontaneous public

communication. Communicative rationality is thusstdgyed simultaneously in both
public and private contexts of communication (BBE9).

In addition, the strength and fate of civil societyd the public sphere, Habermas holds, is not
solely dependent on the constitutional guarantdsaseic rights. Rather, the vitality of the public
sphere is also dependent on an energetic civiegocThis in turn rests on the supportive sprits
of cultural tradition and socialization. In thiggerd, “A liberal political culture rooted in motise
and value orientation certainly provides a favoeadnil for spontaneous public communication”
(1996:453). This exposes the fact that the poliféblic sphere depends on the actors active
engagement which explains Habermas’ assertionttigapublic sphere reproduce itself by the
“self-referential character of the practice of commcation in civil society” (BFN: 369).Actors
who support the public sphere engage in two actsjione, they influence the political system;

second, they attempt to revitalize and enlargeespeind the public sphere.



It is quite clear here that deliberative politicssalves the interplay of a public sphere with
institutionalized decision making bodies Howeveabdrmas believes that civil society can not
be viewed in terms of a force that will bring saaleself organization as a whole because of its

own self limitation which include the following;

1. A robust civil society can develop only in liberallture where one can find strong

private spheres and a rationalized life world.
2. Actors in liberal public spheres acquire only ieffice not political power.

3. Polices in complex societies have a limited effactlaw and administrative power. In
this regard, civil society can not aspire to brismgrial revolution or a complete re-
organization of society. As such, civil society daawve an indirect effect on the self-

transformation of the politicial system.(BFN:371}.72



Chapter Two: Democracy, the Nation-State and the Painational

Constellation

In the preceding chapter, we have seen that Halseretanstructs the Enlightenment ideals of
freedom, democracy, and rule of law on the grouridintersubjective reason, that is,
communicative rationality which is shown to be implin everyday use of language. It has also
been shown that Habermas’ democratic and legakryhisoa complement and continuation of
critical social theory and discourse ethics. Irs ttespect, democracy as the locus of producing
consensus is considered significant in defendiregctilonization of the life world by economic
and political forces. This, in turn, demand thag folitical system should be tied to the life
world in that both administrative power and the dasf the state can be taken to emanate from
communicative power produced in the political patdphere. Thus, the two-track structure of
deliberative politics depends on the interplay amdraction of the formal and informal spheres
of politics. The two-track model of deliberativenglecracy explains Habermas'’s claim that rule
of law and democracy is internally linked as wedlteuman rights and popular sovereignty is

inseparable.

Habermas develops the discursive and proceduraeption of law and democracy in a way to
account for the legitimacy of the European welfatate in face of multiculturalism and the
rights of cultural minorities. Furthermore, Habeselds that the weakening of the nation-state
by economic globalization, which directly endangeesnocracy, demands the construction of a
cosmopolitan democratic order. In this regard, Hisdas insists that democratic experience of
European nation states could provide a lessonaiizweedemocracy beyond the nation state in

such a manner to control economic globalization.

Thus, in this chapter, | will critically examineethelation between democracy and the nation-
state, the significance of deliberative democramtlie problems facing European welfare state.
Following this, I will look at Habermas’s criticahalysis of globalization, and his argument for

building cosmopolitan democratic politics.



2.1. Democracy and the Nation-State Constellation

The enlightenment discourse on democracy as ainegion of a political system either
prioritizing protection of the natural rights ofdividuals (the Liberal model) or promotion of
popular sovereignty (the Republican model) wag &rgualized in the form of the Nation state.
Habermas affirms that “The counterfactual contdrithe ideal of republican autonomy as it was
developed by Rousseau and Kant was able to triuoygr its many detractors only by
establishing its “headquarters” in societies coutad as nation-states” (PNC:60).To day, with
the exception of China (resembling Ancient Empir&ijigapore (resembling city-states), Kenya
(Tribal organization), Iran (theocracies), Haberraggues that the member states of the untied
Nation organization form the nation-state constiella It is important to note that when
Habermas associates democracy with the nationisdi@gs not necessarily mean that all nation
sates are democratic. “But whenever democracidsimwestern model have appeared, they have
done so in the form of Nation-state” (Ibid: 62). #u&ch, in as much as most of existing states are
Nation-States, the discourse on democracy reqtheeganalysis of the historical emergence and
evolution of European nation-states. Thus, in thewing discussion, we will see what actually
a nation-state is, and the relationship betweenodemsy and the nation-state within the

framework of the historical development of modetndpean state.

The Nation-state may be said to be the democratizaif the modern European state that
emerged in the seventeenth century. The definiagifes of the modern state, as distinguished
from city states and empires, are the rule of kawijtoriality and sovereignty. The rule of law is
central in the understanding of the modern statéhat it marks the separation of state and
society as well as governs the relationship betwieertwo. The separation of state and society is
conceivable if one recognizes capitalism and theeducratic state as distinct modern
phenomena. According to Habermas, the separatiataté and society was possible with the
institutionalization of market economies on theibasd constitutional guarantees of individual
rights. Thus, the rule of law becomes the guidiriggiple of the administrative state as well as

the media of protecting civil society (the marketm the state. Habermas states:



The individualistic model of the legal system m@flea functional imperative of self-
regulating markets, which depend on the decentdlidecision of market participants.
Law is not merely an organizational medium for pfueposes of administration. It also
shields a privatized society from the state, irfagoas it steers the interaction between
state and society along legal tracks. In this setis® modern state can be understood as
a legal state. (PNC: 63)

The separation of state and economy, Habermas,hekldted in two significant consequences.
First, the administrative state with the monopoty tbe legitimate use of force was securely
established .Second; state and economy come taddrdependent in that the administrative state
depends on taxes collected from private spheresoofety. The first feature is precisely
described by Max Weber's definition of the modemates as “a human community that
(successfully) claims the monopoly of the legitienaise of force”(Cited in Pierson, 1996:8).
Weber’s definition incorporates territoriality atite internal sovereignty of a state, that is, state
claim constitutionally limited authority within tireterritorial limit. As such, the sovereign states
are in a position to maintain peace and securitichvivould be a basis to ensure other societal
functions. Chris Brown enumerates those functidriti@modern state as follows:

Protection of person’s and property from physictihek; the enforcement of laws and

contracts; the orderly exchange of goods and sesyiche husbanding of resources

essential to the healthy survival of the populatiand the maintenance of society’s

cultural, moral and legal norms, including the righand obligations of individual and
standards of distributive justice (1996:108).

There is also the external form of sovereignty hattthe state is not subject to any outside
authority. This explains the emergence of the modgate with its definitive features in 1648
with the Westphalialian treaty in which the statsviirst recognized as a regime of governance.
The Westphalia treaty recognizes only states asstile actors of international relations.
According to Habermas, classical international laig the frame work of international relations

and prescribes:

a) The qualification that potential participants stisatisfy: a sovereign state must
be able to exercise effective control over its alomnd territorial boundaries and
maintain law and order.

b) The admission requirements: state sovereigrisren international recognition;
and

c) The actual status: a sovereign state can corctuehties with other states. When
conflicts arise, it has the right to declare war other states without offering
supporting reason (Jus ad bellum), but it may ntgrivene in the internal affairs
of others states (the prohibition on interventigi)w, 2006:119)



At this point, it can be asserted that the soveitgigf state and the differentiation of state and
society mark the European modern state. HoweverEtiropean modern state was not strictly
modern for two reasons. First, the modern Eurostates were absolute monarchies, that is,
state sovereignty was embodied in the prince. Skadespite the modern law’s differentiation
of state and economy and granting of rights to viddials, this was not democratic but

paternalistic in that the law itself depended amhill of the sovereign.

Thus, the modern administrative state was demaeichtby the emergence of the nation-state
with the French Revolution. In this respect, soigmy was transferred from the monarch to the
nation and “with the shift from royal to popularveoeignty, the rights of subjects were
transformed into human rights and civil rights,ttig into basic liberal and political rights of
citizens. (10: 112). According to Habermas, thaarastate becomes successful because it solves
two problems at once: problem of legitimation adlvas social integration. The problem of
legitimation arose from “the pluralism of world we that followed the schism of the religions
confessions gradually stripped political authodfyts religions grounding in divine right” (lbid:
111). As such, the nation-state comes to be coedem$ a voluntary political order established
by the people and legitimated by their will.

However, this political-legal transformation woulte unstable if the problem of social
integration was not solved by the idea of the matidnich created self-conscious citizens. The
nation, describing people of common descent, forthedpowerful emotional basis of citizens’
commitment and self-sacrifice which can not be el through the universal abstract ideals of
popular sovereignty and human rights. As such, ddati consciousness became the cultural

basis of democratic citizenship. Habermas states;

Only a national consciousness of belonging to thmes people, common ancestry,
language, and history, only the consciousness laingeng to the same people, makes
subjects into citizens of a single political comiityinto members who can feel

responsible for one another. The nation or the $@dkst, the unique spirit of the people,
the first truly modern form of collective identjppyevide the cultural basis for the

constitutional state (10: 113).

As such, national consciousness formed the basigipéns’ commitment and self-sacrifice for
republican values. Habermas affirms that “naticmadsciousness and republican conviction in a

sense provide themselves in the willingness ta fagid die for one’s country” (BFN: 495).



Thus, the Nation state became the truly modern fofnpolitical organization and social
integration. With the embodiment of popular sovgméy, the nation-state marked the
secularization of political power. It is in thisnse that one can assert that the Enlightenment
ideals of the universals rights of man and popslavereignty became practical guides of
political life only in the form of the nation-stafes such, “the democratic constitutional state by
its own definition is created by the people thewmseland legitimated by their own opinion and
will formation, which allows the addresses of lawrégard themselves at the same time as the
authors of the law” (PNC; 65). In other words, denagy secures both liberal and political
rights. The former refers to the so called natarad inalienable rights of individuals while the

latter refer to the rights of individuals to paipiate in the political process.

This is not, however, to deny the fact that inltdrgg tradition of liberalism, democracy could not
fulfill both individual and social and economic hiig. This is so because even if liberal
democracy recognizes the legal equality of citizensnjoy their rights, capitalism created socio-
economic inequalities, poverty and class divisidhis explains Marx’s denunciation of the

nation state as mere instrument of bourgeois ecanorerest Marx also rejected bourgeoisie
democracy because it is an ideological instrumeagkimg the oppression and exploitation of the
working class. Marx’s analysis formed the basisthed social revolutions of nineteenth and
twentieth century Europe. This facilitated the sfanmation of liberal nation-state into welfare

state. The welfare state demands state interventioregulate socio-economic inequalities,
Habermas notes that “The dialectic of legal equalitd factual inequality gives rise to the social
welfare state, whose principal goal is to secure s$ocial, technological, and ecological

conditions that make an equal opportunity for tee af equally distributed basic right possible”
(PNC:65).

Even though the European nation state can be @keentral in the achievement of democracy
as well as the global expansion of capitalist moidation, this is not to deny the fact that the
historical achievement of the nation-state involvled exclusion of women, the oppression of
minorities and the colonization of non-Europeaniedtes. In this regard, Hauke Brunkhorst
enumerates the contrasting interpredation of timmatate to include “the Arendtian face of
violence, the Habermasian face of Administrativev@gQ the Foucaultian face of surveillance

and punishment, the faces of imperialism, colosimaliwar on terror and so on” (2010:154).



In “the origin of Totalitarianism”, Hanna Arendt traced both the origin of totaldaripolitics
and the oppression of the Jews to the nation-&ate in which “a nation within a nation could
no longer be tolerated” (1966:11). Habermas alfioraf that nationalism has been instrumental
in devaluing other nations, for excluding and ogpiieg ethnic, national and religious minorities.
Specifically speaking, for Habermas, nationalism explain the historical oppression of the
Jews because “in Europe, nationalism became allitdanti-Semitism” (I0: 111). The Nation-
states of Europe were also the vanguards of imseniaand colonialism. One should bear in
mind that “until 1945, the modern nation-state wibee states of the regional societies of Europe,
America, and Japan” (Brunkhorst, 2010:157).

Habermas associates the oppression and discriomnatireligious, cultural, ethnic minorities in
the experience of European nation states with itfieddlf liberal democracy. That is, in as much
as liberal democracy justifies a political systemtbe basis of pre political individual rights, it
can not account for the rights of minorities. Evérthe right of minorities is accounted by
republicans or communitarians, those can not jgtié co-existence of multiplicity of cultures
in a political system. In addition, the primacy ttttammunitarians accord to group identities
endangers individual difference. Thus Habermassfjoation of the co-genesis of human rights
and popular sovereignty as well as the internaticet between democracy and rule of law
enables him to give an account of multiculturalismd protection of minorities in existing
constitutional democracies.The discursive justifaraof system of rights and the constitutional
state is directed towards the inclusion of othespescognition of minority rights and laying the

legal framework in which multiplicity of cultureand world views can co-exist.

To this end, Habermas argues that in contempa@nmgtitutional state ethnos and demos must
be separated. That, is democracy can function withresupposing ethnic and cultural
homogeneity. Habermas insists that the only thieghacracy requires is a shared political
culture grounded in consensus with regard to ctutgtnal principles and procedures of decision

making.

The discourse theory of law and democracy, Habetmo#ds, is sensitive to differences. This
can be justified by the internal relation betweemmhan rights and popular sovereignty. In as
much as individual identity can be articulatedritersubjective communication and recognition,

the protection of individual rights implies the fection and recognition of group identity to



which the individual belongs. Habermas maintaira there are only two ways to deal with the
problem of minorities who suffer from discriminattosecession or inclusion. Minorities can
achieve equal rights through secession only if nasilare geographically concentrated .other
wise, discrimination can be dealt with only througblusion. Habermas states that “In general,
discrimination can be eliminated not through naiandependence but only through a process
of inclusion that is sufficiently sensitive to tleeiltural background of individual and group

specific differences (10: 145).

Furthermore, the discourse account of the legitimeddaws depends not only on the protection
of individual rights but also the exercise of righbo political participation. In this respect,
recognition of differences requires that those Wwhve been marginalized should participate to
defend their rights. Habermas criticizes the welfatate in making previously marginalized
groups such as women and minorities clients oktage. The reason for this assertion is that the
protection of their rights amounts to the admimiste supervision of their lives. According to
Habermas, the protection of minority rights shob&l based on their political participation to
define their interests and needs.

More broadly, in the domain of struggles for reaitigpn of differences, the aim can not

be the institutionalization from above of protensoand benefits for previously

disadvantaged groups, but must rather be the ratidin of full democratic dialogue in

which every one affected has some input into tliaitlen of needs and identities and
how those will be promoted or hampered by stat®at{lO, Cronin and Grieff, xxxi)

In summary, the discourse account of the constitali state demands the redefinition and
reconceptualziation of the Nation-state or the domtiion of Nation and state. The term nation
state does not refer to the existence of a singfiem within a sate. There are very few countries
which could be described as a nation state. As,dafddens (cited in Pierson, 2006:61) states
that “a nation describes ‘a collectivity existingtiin a clearly demarcated territory, which is
subject to a unitary administration, reflexively mitored both by the internal state apparatus and
those of others...”. In this sense, a nation-stateplsi describes the political and territorial
organization in which different nations or peopheight exist. Thus, the following description of
the Nation-state clarifies both its modern aspeact\what we mean by the contemporary nation-

state constellation.



In the modern world only one form of political commity is recognized and permitted.
This is the form we call the nation-state’. It iasg enough to discover. Nation-states
have frontiers, capitals, flags, anthems, passpmrtrencies, military parades, national
museum, embassies, and usually a seat at the UNi&ins. They also have one
government for the territory of the nation-state;semgle education system, a single
economy and occupational system, and usually ohefsiegal rights for all citizens.
(Smith cited in Pierson, 200:61)

2.2. Globalization and the Postnational Constellabin

In the preceding discussion, we have seen thatrastnaitive power, territoriality, sovereignty
and democratic self-determination constitute thetreé defining features of the nation-state. It
has to be mentioned here that democracy, for Hatsris the locus of human freedom in that it
produces political solidarity among citizens indegently of the state and the economy as well
as it determines the legitimacy of laws, decisiang polices of government. In other words,
democracy is central in defending the colonizatibthe life world either by illegitimate laws of
the administrative state or market imperativesifl@j Money). Never the less democratic self-
determination as well as the nation-state itsedfbétfmas holds, is now being undermined by the
process of globalization. Globalization brings wHatbermas calls the postnational constellation
which at the same time provokes questions withroeg¢m post national politics as well as the
future of democracy in a cosmopolitan global orddwus, in this part of the thesis, we will see
what globalization and the post national consteltatare and Habermas’s argument for the

construction of a cosmopolitan order.

There is no agreement among scholars with regarthdoprecise meaning of globalization.
David Held and Anthony Mac Grew tell us that nagsilar account of globalization has acquired
the status of orthodoxy (2000:2). However, we catleustand globalization as the technological,
cultural, economic and political processes leadimgan increasingly interconnected world.
Habermas uses the concept of globalization nohamnd state but as a process. “It characterizes
the increasing scope and intensity of commercialnmounicative, and exchange relations
beyond national borders” (PNC: 65-66). It includibe circulatory process of humanity,
technology and nature via networks. According tdétanas, network is a central concept that
may refer to means of transporting goods, persasmodities, capital, electronic information
transfer and information processing. Furthermoréhe* term is just as applicable to the

intercontinental dissemination of telecommunicatimiass tourism, or mass culture as it is to the



border-crossing risks of high technology and arraffitking, the global side effects of ever

burdened ecosystems, or the supra-national or neargmental organizations” (ibid:66)

While globalization has many faces, Haberams affirtimat the most significant aspect of
globalization affecting the nation-state is ecoromiobalization. He presents four facts that
characterize economic globalization: First, expamsand intensification of trade; Second, an
increasing number and influence of transnationgh@@tions along with world wide production
facilities; Third, the increase in direct foreigmvestment. Finally, global capital flow through
electronic networks of global financial markets wsell as their autonomous functioning.
Habermas makes it explicit that global economyifieint from inter national economy in that
the former is unregulated while the latter was faigal through the regulatory systems created
after the second world war, “[tlhe global econowgs a very largely unregulated (and many
would argue unregulatable) domain. The global engnas the matrix of “globalization” is a

late twentieth century phenomenon” (PNC: 67).

Habermas argues that globalization underminesefiridg characteristics of the nation-state

and makes the postnational constellation a redhisst, globalization affects the capacity of
Nation-states to provide public administration adlvas protect its territoriality. According to
Haberams observation, global capital flows affeetadministrative state in so far as it becomes
incapable to apply regulatory mechanisms for mamoemic balance and redistribution. He
stats that “increased capital mobility makes tla¢est access to profits and monetary wealth more
difficult, and heightened local competition reduties states’ capacity to collect taxes” (Ibid:69).
Furthermore, environmental problems and ecologedtruction as well as their solution
transcend national borders. Second, increasingabioterdependence challenges the sovereign

status of the nation-state as prescribed in clalssiternational law.

Habermas also notes that Global interdependenceesntide realist description of state and
international relations inappropriate for the paostional condition. The reason is that
“According to this model, the world of states cangf nation-states regarded as independent
actors within an anarchic environment, who makeenworless rational decision in pursuit of the
preservation and expansion of their own powersidjlbAccording to Habermas, while the
sovereignty of states and monopoly of violence ianfarmally intact, the erosion of the

administrative capacity of states, economic inteethelence as well as mutual environmental



risks makes the realist model inadequate to expl@te sovereignty in its full aspect. Habermas
lucidly describes that:

Nation-states can no longer secure the boundarfetheir own territories, the vital
necessities of their populations, and the matesiatonditions for the reproduction of
their societies by their own efforts. In spatiabcel, and material respects, nation-
states encumber each other with the external sffgictiecisions that impinge on third
parties who had no say in the decision-making mecéOW: 176)

Habermas notes that governance regimes at thenedgiaternational and global levels emerge
in a way to fill the gap crated by the loss of aatyaand autonomy on the part of the nation
states. These included GATT, WTO and special UNheaigs. Other arrangements such as G-7
summits, NAFTA, EU makes the distinction betweereiign and domestic policy blurry for

nation-states.

Thirdly, globalization also affects the culturalbstrate of civic solidarity in the nation-states.
The solidarity basis for democratic self-determomt that is, the supposedly homogenous
national culture is being undermined by global mretsk mass communication, and mass
consumption. According to Habermas, the ethnétigious and cultural composition of

European nation- sates is also challenged by Sodterth and East-to-West migration.

To summarize, we can understand the contemporanditten that Habermas describes as
postnational in three senses. First, it is politycpostnational in that nation-states are incapabl

to meet the demands of their citizens. As suchpitsnational constellation describes greater
interdependence among nation-states. To this éwede tare inter state economic regimes and
supranational political institutions functioning iEgimes of governance beyond the nation state.
Second, it is culturally postnational in that thésesocietal pluralizaiton process which erodes
homogenous national culture as a basis of democciizenship. Third, it is normatively

postnational in that the democratic deficit facingtion-states and existing supranational

institutions points toward the need to construsineopolitan democratic politics.

Habermas’ critical analysis of globalization contesthe view that cultural pluralziation is
positive in the sense that it will create the opyoity to imagine and construct a cosmopolitan
identity and solidarity. This is also positive inagher sense that economic globalization can not



be regulated either by the obsolete nation-statdbenexisting supranational institutions. This
necessitates establishing a cosmopolitan ordethichacultural pluralization will be central for

the legitimation of cosmopolitan politics.

2.3. Building Democratic Cosmopolitan Order

The postnational constellation we have discussedsshhat globalization erodes the capacity of
individual nation-states and at the same time th&neo supranational political institution to

regulate economic globalization. In this postnaioconjuncture, Habermas notes that multi-
national corporations have become powerful commstito nation-stats. However; Habermas
would like to understand the replacement of naitates by MNCs not as shift of power but as

the replacement of regulatory mechanism of poweanbyey.

The fundamental dilemma in this shift is that powed money operate in a different logic.
While power can be democratized, money can nadtition money is undemocratic because it
depends on exploitation and creates inequaliti€sus, the possibilities for a democratic self-
steering of society slip away as the regulatiosaifial spheres is transferred from one medium
to another” (PNC: 78). What kind of response iseetpd from nation-states and citizens? What
sort of political order would be in a secure pasitio control economic globalization? Below,
we will expose and examine Habermas response taloge mentioned questions and his

political proposal in a post national condition.

It could be simply stated that Habermas preferosmopolitan democratic order to regulate
economic globalization. However, his response wéhard to the fate of the nation-state is a
little bit complex, or other wise stated, Haberrdags not celebrate the end of the nation state.
He also does not propound the formation of a wetdde. His argument rejects what he calls a
defensive politics for the state and an offensiaditips for cosmopolitan world order. The
defensive politics for sates need the politicall wal close the flood gates against pressures
incoming from the outside. Habermas explicitly stathe range and consequence of closing
flood gates. He makes it clear that the traditionahopoly of the state to maintain law and order
or its protective function can not be regained, nder the changed conditions of the post
national constellation, the nation state is nohgdb regain its old strength by retreating into it
shell” (PNC:812).



Habermas also does not accept the offensive mliiat demands the uncritical opening of
nation-states to globalization networks. Offenspa@itics view the state as repressive and
homogenizing entity which hinders the freedom dafividuals. They welcome the opening of
geographical and social borders as emancipatiawansenses; as liberation of the oppressed
from the normalizing violence of state regulatiand also as the emancipation of the individual
from compulsory assimilation to the behavioral @ats of the collective” (Ibid). The problem
Habermas sees in this position is that it can rptagn how the democratic deficit at the nation
state level (that arise because of globalizatiar) be compensated at the supranational level

without new forms of political regulation.

Having rejected those extreme and polar opposgporeses to the postnational collstellation,
Habermas presents his critical position with a ipleta of a balanced opening and closure of life
worlds. Habermas views the successful regulatiosoofety in terms of the balanced interaction
between life world and system integration proces$ée life world represents the horizon of

collective identity in which social integration &chieved through communicative action via

intersubjectively shared norms and values. Systpnesent network of exchange constituted
through market imperatives. Habermas argues thatp€an history since the middle ages shows
a successful opening and closure of life world. &ding to Habermas, new markets, new forms

of communication, commerce and cultural networksilddorce a life world to open up itself.

In European history, the opening of life world weffected through modernization and
rationalization process which led to disintegratafntraditional authorities such as church and
nobility. This process presents individuals and eamities with the freedom to explore new
possibilities to shape individual and collectiverntities. However, Habermas notes that in order
to avoid consequent social pathologies such as i@nand alienation, “Life world that have
disintegrated under the pressure of opening haetote themselves a new now, of course, with
expanded horizons.” the emergence of the natiae-sepresented a successful closure of the
emancipation enjoyed by the bourgeoisie. These iipatory experiences were articulated in
the ideals of popular sovereignty and human rightsabermas states,
Since the era of the American and French revolatigherefore, this “closure” of a

collective political life has been conditioned hy egalitarian universalism, based on the
intuition of inclusion of the other under equalhtg. (PNC: 84)



This metaphor of balanced opening and closuref@fwirlds, Habermas insist, is applicable to

challenges that states face in the postnationadtethation.

Habermas notes that globalization forces the nasitate to open itself up culturally and
politically. Culturally, globalization forces theation-state to open up itself internally to the
multiplicity of new forms of cultural life which m®s the challenge of multiculturalism and
individualization. This demands the end of the trefabetween the constitutional state and the
nation as a shared community of descent. This agealso provides the possibility for “a
renewal of a more abstract form of civil solidaritythe name of a universalism sensitive to
differences” (PNC; 84) .Politically, globalizati@rodes the capacity of the Nation state to open
up itself externally to supranational and transral political associations. The successful
closure of political life demands that politics rmhuegulate economic globalization without,

however, democratic deficit. Habermas clearly state

If this renewed closure is to come about withoutigmathlogical side-effects, then,

politics has to catch up with globalized marketsd das to do so in institutional forms

that do not regress below the legitimacy conditfon democratic self-determination

(Ibid)
Habermas once more warns that the uncritical aaoeptor rejection of globalization as well as
the political responses will lead to devastatingsamuences. For him, globalization must be
viewed as a phase of European modernization progbgh requires a balanced opening and
closure of political life. Habermas agrees with IKRolyan’s view that fascism is the expression
of a failed attempt toward political closure or “aslelayed reaction to the collapse of a free-
trade regime that had served as the basis of &stalrency tied to the gold standard until the
beginning of the twentieth century” (Ibid). Habesnaotes that the de-regulation world trade in
the 19'c was replaced by the re-regulation of internafice@onomy through Brettonwoods
system after the Second World War. This resulta successful political closure in the form of
welfare state.

Habermas calls the modernization process up tendeof WWII “first modernity” or organized
modernity. He calls the modernization process afgyll “second modernity”. Pauline Johnson
states that “First modernity was driven by ratiaiveg aspirations bent on mastery of the social

and the natural world” (2006:108). In other worliist modernity looks for collective action as a



way to tame modernization processes. In this reddide ideal of popular sovereignty was
embraced as the organizing ambition of the oldonastates” (Ibid). Habermas also describes the
problems of modernization processes and the pallitesponses that describe ‘first modernity’
as follows:

In the view of the scale and the organizationaihrfaf human practices... one can speak

of a relative closure of modernity... the achievensémtrganized modernity consisted in

effecting a transition from the upheavals and utaiaties of the late nineteenth century

to a new coherence of practices and institutiorstiow, class, and state were the most

significant conceptual components of this constomctwhich served as the basis of
collective identities.

Second modernity brought about by globalizatiordesothe political capacity of nation states as
well as the basis of collective identity. Seconddermity demands a new political colure to

successfully deal with the dangers of technologoal industrial development.

Habermas rejects the pessimism of postmodernismedisas the optimism of neo-liberalism
.Post modernism declares that the opening of Natiates by globalization can not have a
closure. The capacity for collectively binding dgens, politics as such, vanishes with the
collapse of the nation-state. Postmodernism pdisés the collapse of the nation-state and the
rise of an anarchically interconnected world sgcratkes politics on a global scale impossible.
According to Habermas, Neo-liberals view globalificd as unnecessary proposal by preferring
a de-regulated world economy. Habermas lucidly riless the views of post modernism and
Neo-liberalism as follows:
For postmodernism, the new fluidity of societigsrathe end of the organizational form

of the nation-state signals an “end of politics"a &nd that neo-liberalism, which wants
markets to take over as many steering functionmoasible, is counting on (PNC:88)

Habermas affirms that these progressivist visioh®mening and the regressive utopias of
closure are unconvincing. we should look for a bedal opening and closure typical of the

happier periods of European modernization.

To conclude, Habermas suggests that the post aatiomstellation demands a construction of
cosmopolitan order. This requires democratizingstexy supranational political institutions.
Furthermore, in line with the metaphor of balanagning and closure of life worlds, the
existing nation states will continue to serve astees of politics under the limitations posed by

globalization. This requires that the supranatigo@itical institutions should be an arena of



cooperation between nation-states in that atiolestaan not be conceived as self interested
actors in international anarchy. According to Ph@hga, supra national institutions will change
the relation between nation states “from an anarphrsuit of self-interest analogues to a state
of nature (Hobbes) or a pre political conditiorpafi/ate persons engaged in the atomistic pursuit
of self interest in the market place (Hegel's viefxcivil society) into a state of cooperative self-
legislation” (2006:59). Habermas’ project also ist o build a world state but to apply
democratic legitimation to supranational politicadtitutions as wall as international agreements

between nation states.

Be it as it may, the problem of extending democr@cg cosmopolitan order is that democracy
was historically achieved only within nation stat€ke achievement of the nation-state is that it
provides nationalism as a basis of democraticesiBhip, that is, nationalism forms the basis of
citizens’ emotional attachment, commitment and -satfrifice to republican values or the
common good. Thus, the problem of the postnatieoadition is that multiculturalism erodes
homogeneous national culture and economic gloliaizaindermines the economic capacity of

nation states.

Habermas’ analysis of globalization shows thateghera need both to retain nation states as
regimes of governance and establish supranatiasidicpl institutions embodying democratic
ideals. Now, the question that we must pose is ithdemocracy requires political identity
beyond mere democratic citizenship, what couldheeidentity basis in a multicultural society
within a state as well as cosmopolitan identityuiseg for democracy beyond the nation-state?
Habermas presents the idea of constitutional pgenmoto serve as the basis of national and
cosmopolitan identity. In the next discussion, wil wxamine the notion of constitutional

patriotism.
2.3.1. Constitutional Patriotism

Habermas develops constitutional patriotism as sasbaf building specific political identities
and solidarity for nation-states in the age of multuralism and globalization. Constitutional
patriotism is also formulated as a universal basisolidarity significant in the legitimation of
cosmopolitan institutions and procedures. The aagsoo of constitutional patriotism and

cosmopolitanism can be understood in relation tbafmas’ argument against nationalism both



as a dangerous and regressive response to thatcomoeernization process or the postnational
constellation. In the following discussion, | wikpose and examine constitutional patriotism in

light of Habermas’ argument against nationalism.

It has been shown in the previous parts of theightbat Habermas associated the success of the
European nation-state due to its capacity to swheeproblems; the problem of social integration
and legitimacy. The problem of social integratioaswsolved by the abstract notion of the
“nation” while the problem of legitimacy was solvdsy democracy. However, Habermas
uncovers a paradox inherent in the nation-statg, i) while the nation describes the idea of
people having common history, language, and teyitdemocracy implies that the political
order is a voluntary creation of people themseloedegitimated by their opinion and will
formation.

Thus, for Habermas, the nation is Janus facedth®wone hand, the voluntary nations of citizens
are sources of democratic legitimation. On the rotiaad, it is the inherited or ascribed ethnic or
national identity which secures individuals membgrsin the democratic state. As such,
democratic citizenship comes into conflict withioaal identity because the universal principles
of democracy are traced back to particular ethninational identity. Furthermore, nationalism

projects the nation as an organic entity beyontfication. Habermas notes that “The tension
between the universalism of an egalitarian leganmaonity and the particularism of a

community united by historical destiny is built tim the very concept of the nation state” (1O:
115).

Despite the seemingly inherent relationship betwestional identity and democratic citizenship,
Habermas argues, the model of the nation statellmasa culturally homogenous population has
become obsolete. In the post national constellatthfferent ethnic groups, religions, and
cultural form life coexist in a state. As such, Habhas insists that democratic citizenship must
be separated from national identity. Even thoughbdfimas acknowledges the historical
significance of nationalism in providing a form sdcial integration and political identity, he
affirms that nationalism also had negative consege® .First, nationalism is a historically

contingent construction open to political manipaat Second, the paradox of the universality of



the rights of man and its particular national extise was manifested in the historical
experiences of the nation state. Third, in as maglpolitical membership depends on national
identity, it excludes and oppresses others whoatdalong to the Nation. let me clarify these

arguments to understand Habermas argument agaitishalism.

Haberams argues that nationalism was a histormastouction of the bourgeois public during
the French revolution. This argument is substaediddy uncovering the different meanings
attached to the term “nation” before the French dReéiwon. Habermas holds that the term
“Nation” is derived from the Roman word “Natio”hé goddess of birth and origin. According
to Habermas, from the Romans through the middle Bigéion refers to cultural identity or
describes people who have the same language, cusaatition and territory. Nation, however,
does not refer to politically organized peoplehie form of the state. “Indeed, the Romans often
used it to refer to “savage”, “barbaric” or “paggr€oples” (BFN: 494). According to Habermas,

Kant also used the term to describe societies argdmon the basis of common descent.

Thus, it is only during the French Revolution ttie term Nation comes to describe the political
identity of citizens. During the French, Revolutidhe nation becomes the bearer and source of
sovereignty. As such, “the meaning of “Nation” weansformed from a pre- political quantity
into a constitutive nature of the political identdf the citizens of democratic polity (BFN: 494).
There is no doubt that the nation is the first mmoderm of collective identity transcending
familial, Kinship and religious ties. It is alsoetltase that ascribed national identity forms the
ground for acquired democratic citizenship. Howeveespite nationalism as a form of
inculcating passion, commitment and self-sacrifierepublican freedom, it has also negative
and destructive aspects associated with its cartstfufeature. It is open to manipulation by
politicians to wage war against foreign enemieswedl as to stifle domestic opposition.
Habermas explains this as follows:

Nationalism is a form of consciousness that presapp an appropriation, filtered by

historiography and reflection, of cultural traditicoriginating in an educated bourgeois

public; it spreads through the channels of modeassncommunication. Both elements,

its literary mediation through public media lendnationalism its artificial features; its

some what constructed character makes it natuallsceptible to manipulative misuses
by politicians (BFN:493-94).



There conceptual ambivalence between the Enlighe#ehndeals of democratic republicanism
and national identity was also manifested in thpeelences of the French revolution. The
enlightenment tradition propounds the universaitsgf man irrespective of particular affinities
while the emergent nation-state recognizes thegighman in as much as one belongs to the
nation. The French revolution advocated the unalenghts of man while at the same time
recognized the nation as the bearer of popularremrey, “while the republican constitution
granted the rights of man, it also designated thatnation grants those rights and in more

radical form, it declared that no rights are validich the nation has not granted” (Fine 2007:8).

Thus, the universality of the rights of man cometo iconflict with its particular national
existence. This was manifested by the inclusiveaadsexclusiveness of the French experiences.
In its early stage, the French revolution recogittes universality of the rights of man which
was expressed by granting French citizenship teidaers as well as honorary citizenship to
distinguished personalities such as Tom Paine areiny Bentham. Never the less,

This cosmopolitan moment soon evaporated as reégpary wars were launched,

foreigners were held accountable for military deéeaconomic problems and political

crisis, and terror was directed against foreignefareign clubs and news papers were

disbanded and even Tom Paine, “citizen of the wondas imprisoned and then
repelled. (Ibid: 28)

This explains the exclusionary aspect of nationalishich Habermas rejects. In as much as
citizenship depends on pre-political ascriptivelies, it excludes and oppresses those who do
not belong to the nation. Thus, Habermas arguess Nlafionalism is both a dangerous and
regressive response in the psotnational conditiois. dangerous because it will lead to ethno-
centric reactions against foreigners, faiths, nredgged groups, and difference. It is regressive in
that it advocates pre-discursive, pre- politicdgntity. As such, it ignores moral discourse and

legitimate law which are appropriate to create aasmlidarity in modern pluralistic societies.

Thus, Haberams argues that citizenship and culideaitity can be separated or as Pheng Chea
notes “Haberams suggests that from an analytiealdspoint, the aporia of nationalism can be
resolved by uncoupling political identity from audal identity” (2006:53). In this fashion,
Habermas argues that in postnational conditiononalism can be replaced by constitutional
patriotism. As such, constitutional patriotism cae a ground for national as well as

cosmopolitan political identity.



Habermas develops constitutional patriotism in i@ensal and particular fashion. As a universal
principle, constitutional patriotism expresses adhee and commitment to the universal
principles of human rights and popular sovereigrity.this respect, universal constitutional
principles demands that individuals should be raecegl as irreplaceable persons, as members

of ethnic or cultural groups and as members opthigical community.

Habermas underlines that a particular politicalntdg can be developed when universal
constitutional principles are situated in a pattcipolitical culture and community. In this
context, the democratic processes of opinion and farimation can provide the ground for
social integration previously achieved by natiosrali But how can the political process supply

constitutional democracies a basis for social irstégn that it could not before?

Haberams argues that some preconditions must lo#fisdeso that a political sphere can serve
this function. First, the domain of political mus# separated from other social spheres in order
to make it a domain in which all can participateegsials. In other words, political culture and
identity should be uncoupled from subcultures anel political identities so that “different
cultural, ethnic, and religious forms of life “camiteract on equal terms within the same political
community” (10:118). Accordingly, democracy can\eethe function of social integration if it
can unite all citizens in a common allegiance te tountry’s constitutional principles and

structures which must be open to political paragipn for all.

This shows that in order to live under constitusibrprinciples, citizens of a particular
community need not have similar cultural or ethidientity. As such, constitutional patriotism
can take root in a multicultural social setting.bdemas supports this idea by taking the USA
and Switzerland as historical examples of multialt societies who live under constitutional
principles. Hence, political identity or commitmeoan be shifted from the nation to the

constitution.

Thus, constitutional patriotism expresses a unalersmmitment to rational principles as well as
an emotional attachment to particular interpretatod universal principles that emerge from
collective deliberation. The particularistic dimems of constitutional patriotism would replace
nationalism as a basis of commitment, self-sa@ifier republican values in a given political

community, Habermas states:



The political culture of a country crystallizes aral its constitution. Each
national culture develops a distinctive interpratat of those constitutional
principles... such as popular sovereignty and humights in the light of its
national history. A ‘constitutional patriotism bak®n these interpretations can
take the place originally occupied by nationalissiigd in Finlayson, 2005:127).

Thus, constitutional patriotism involves loyalty both universal constitutional principles and
particular constitutional tradition. Habermas cowl® that the universalistic and particularistic
dimensions of constitutional patriotism are compdatary. Constitutional patriotism in its
particular dimension reflects loyalty to a specifi@adition of interpreting constitutional
principles which will generate civil solidarity anaotivate citizens to be committed to the
common good. Constitutional patriotism in its umsadistic dimension will serve to defend the
strategic manipulation of particular political idigy for anti- liberal or antidemocratic ends.
Even though the democratic right to self-determamatincludes the right to preserve one’s
political culture as a specific context for citizship, it does not reflect the preservation of a
particular cultural identity or form of life. Habeas insists that:
“Within the constitutional framework of the dematicarule of law; diverse forms of life

can coexist equally. These must, however, overlapdGommon political culture that in
turn is open to impulses from new forms of lifeNBB14)".

2.3.2. Cosmopolitan Solidarity and Public Sphere

Constitutional patriotism as commitment to univénsanciples of human rights and popular
sovereignty, Habermas holds, can serve as a noengitound of global public sphere. Indeed,
democratic politics beyond the nation state depemdsvhether cosmopolitan institutions are
supported by cosmopolitan consciousness and sityid&tabermas insists that “the idea that the
regulatory power of politics has to grow to catghwith globalized markets, in any event, refers
to the complex relationship between the coordimati@pacities of political regimes, on the one

hand, and on the other a new mode of integratiosmopolitan solidarity” (PNC:51).

Nevertheless the daunting challenge that any cpehtan project faces is whether global
public sphere and solidarity can be realized in mhdst of global economic disparity and
cultural diversity. Thus, in the following discussj we will look at Habermas’ treatment of

cosmopolitan public sphere as well as the challermjeeconomic inequality, cultural diversity



and terrorism. However, a clarification of cosmaijaol public sphere and the so called global
civil society need to be made.

Gerard Delanty notes that “The distinction betwé®n concept of the public sphere and civil
society is frequently confused and most of the mgnts for cosmopolitanism advocate some
notion of global civil society” (2001:42). In thisespect, for Habermas, the public sphere
precedes civil society and refers to the commuivielgt created space where opinion and points
of view are expressed. Civil society is simply ad@fic institutional manifestation of the
political public sphere which is directed towardfluencing decisions of government. A
cosmopolitan public sphere can be conceived asmtaection of local, national and transitional
public spheres. This, however, differs from thealegnd institutional form of civil society geared
toward transitional governance. This is so becdhbeeidea of cosmopolitan public sphere is
primarily “a matter of cultural transformation ime values and norms of social and civic
relations” (Delanti: 2001:42).The idea is that copwlitan public sphere is the necessary

condition in the development of global civil sogiet

Thus, the development of cosmopolitan public sphereentral in building cosmopolitan
consciousness and solidarity. However, the tasBudfling cosmopolitan consciousness is not
left to governments or states but citizens. Habsrasgues that in as much as governments
depend on the support of their population expregsedection, it would be citizens who should
first develop cosmopolitan consciousness so tlegt tan influence their governments to change
international relations into global domestic polidgabermas affirms that;

Only the transformed consciousness, of citizend, iagposes itself in areas of domestic

policy can pressure global actors to change theincelf understanding sufficiently to

begin to see themselves as members of an intenahttommunity who are compelled to

cooperate with one another, and hence to take or@har's interests into account.
(PNC: 55)

Habermas believed that the pacificist consciousdesgloped after the two world wars is an
encouraging example of cosmopolitan consciousrisisermas acknowledges that this pacifist
consciousness did not prevent regional wars ot wiars in different parts of the world. “But it

did bring about a change in the political and aaltyparameters of interstate relation large
enough for the UN Declaration of Human rights, watlprohibition against wars of aggression,

and crimes against humanity, to gain that weak atua binding force of a publicly recognized



convention” (PNC:56).Even though pacifist consciess is not enough for the regulation of
economic globalization, Haberams believes that ajlgbshared risks such as ecological and

environmental damage can form a basis in buildognmpolitan consciousness and solidarity.

Haberams believes that the idea of cosmopolitant g world citizenship is not a fantastical
idea but is on the way to be realized. He attribube realization of cosmopolitan right to the
emergence of global public sphere through globatroanication. Hence, “The peoples of the
earth have thus entered in varying degrees intoigersal community, and it has developed to

the point where a violation of rights in one pdrtree world is felt every where” (10: 176).

The first events that mark the emergence of aajlpbblic were the Vietnam War and the Gulf
war. These wars were distinguished by polarizedipulebates and opinion on a global scale.
We might also add the recent US invasion of Iraq agnificant event in the development of a
global public sphere. Haberams also identifiesreesef UN-organized conferences on global
issues such as ecology (in Riodejeneiro), populagi@mwth (in Cairo), poverty (Copenhagen),
and global warming (in Berlin) as part of the dewshent of global public sphere. Hence,
“These global summits can be interpreted as so matgteynpts to bring at least some political
pressure to bear on governments simply by thematigioblems important for human survival
for the global public, that is, by an appeal to apinion” (10:177).

Despite this wish of Habermas, the problem is hogiobal public sphere can be sustained in
stratified world society?. Other wise put: unlelss public sphere is steered by communicative
action, how can culturally and economically divesseieties understand each other? Habermas
notes that since 1917 the world has divided in® gb called First, Second and Third world.
Countries of the Third world are characterized bgia tension, internal disorder (due to lack of
tolerant political culture), and civil wars. “Thesecieties are threatened by process of national,
ethnic, or religious disintegration” (10: 184). Guties of the Second world are distinguished by
authoritarian constitutions and reliance on militborce in their foreign relation. For Habermas,
states of the Second and Third world lack the jealitculture conducive to tolerance and
resolution of conflicts through law and communieataction. As such, they are not in a position

to adopt cosmopolitan perspectives.



States of the First world are characterized byréibpolitical culture, prevalence of rule of law
and democracy. Even though the existence of digaiion and marginalization can not be
denied, states of the first world are not plagugdilsil war and political violence. The reason is
that these societies develop the political culwhesre action coordination is realized through
communicative action. Habermas affirms that:
The praxis of our daily living together rests onsalid base of common background
convictions, self-evident cultural truths and reoipal expectations. Here the
coordination of action runs through the ordinarynguage games through mutually

raised and at least implicitly recognized validihaims in the public space of more or
less good reason. (2003:35).

As such, only states of the first world are in gipon to adopt cosmopolitan aspiration for some
other additional reasons. These include the iregleg of territorial dispute and military forces,
the prevalence of tolerance, pluralism, sensititatyublic sphere, and reliance on transparency
and expectation to achieve security based on pahipe Hence, Habermas asserts that “The first
world thus defines so to speak the meridian ofesgmt by which the political simultaneity of

economic and cultural simultaneity is measured” 164).

Despite the stratification of world society, Habasyimaintains, world peace is dependent on the
overcoming of social tensions and economic in deali Specifically speaking, global violence
and terrorism can be overcome only by regulatingnemic globalization. Habermas attributes
terrorism to communicative pathology caused by eodo globalization. In this regard,
Haberams rejects Samuel Huntington’s thesis ofstclaf civilizations” which counts culture as
the cause of contemporary global conflicts. Thesoaais because” the so-called “clash of
civilizations” is often the veil masking the vitahaterial interests of the West (accessible
oilfields and a secured energy supply, for exam{@ep3:36).

According to Haberams, overcoming existing so@abktons and economic inequalities demands
the reconstruction of the pre-conditions for comioation as well as a shared consensus of
world society on three areas. First, a shared figstioconsciousness of the non-simultaneity of
societies which are, however, simultaneously dependn peaceful co-existence second,
consensus on human rights which are currently aemaf dispute between the west and non-
western cultures such as Asians and Africans. Thardhared consensus on desirable state of
peace (10: 184-5)



Chapter Three: The cosmopolitan condition as the Qustitutionalization

of International Law

In light of the catastrophe of world War Il, thedeaf the bipolar world order, the increasing
process of economic globalization, the post nati@oastellation, the invasion of Iraq by the
USA and the support of the UN, thus underminingrageexisting international law, Habermas
argues that a cosmopolitan legal order is necessaryhe realization of the cosmopolitan
condition or the global realization of peace, hunmaghts, and the regulation of economic
globalization. Habermas envisions the cosmopoli@ondition as a transformation of
international law based on the right of states ¢snmopolitan law based on the right of
individuals and states. To this end, Habermas ttileesonstitution of the state not the state itself
as the appropriate model for the transition frontenmational law as a law of states to

cosmopolitan law as a law of both states and iddizis.

We should note here that the constitution of theonsstate provides a comprehensive legal
order including the administrative state, the ecoyoand civil society. The constitution also
express the normative ideals of a political comryum accordance with which the state
maintain law and order, the economy produces wealtt civil society will produce solidarity

among citizens. As such, “in light of a supposethemn good the design of the constitution is
intended to prevent system-specific pathologiesalgtmas, 2005:19). Can we extend this
function of the constitution at the level of thatstto construct a constitutionally structured

global system?

We should recognize here that the idea of establish cosmopolitan legal order by extending
constitutional order at the level of a state toititerstate level was first developed by Immanuel
Kant. However, Kant himself rejected this projeetause it demanded the establishment of a
world state. Habermas argues that a constitutiprsdtuctured cosmopolitan order without a
world state is conceivable. In this regard, Habartakes in to account the improvements and
changes in the theory and practice of internatitanalas providing a favorable ground to realize
the cosmopolitan condition or the transition fronternational law as a law of states into
cosmopolitan law as a law of world citizens andestaln order to clarify Habermas'’s project, |

will provide a brief over view of the developmetitimternational law.



The state centered conception of internationaldaverged in the seventeenth century in Europe
by effecting a break with the Roman Natural lawditian. “What was new in the seventeenth

century was a formal recognition to state praciise true source of law rather than regarding it
as merely illustrative of natural law principledNédff , 2006:36-37). Hugo Grotius, Francisco

Suarez, and Samuel Pufendorf are, among othergjpai figures in the development of modern

international law. This line of thinking was marsfed in the Westphalia treaty in 1648.This

treaty for the first time recognized the stateamsentity and regime of governance with the

defining characteristics of a delimited territopgpulation, government and sovereignty. The
Westphalia treaty established the modern Europeate system commonly known as the

Westphalian state system that more or less prelvaitél 1914.

Classical international law granted states sovaremuality and nonintervention in the internal
affairs of states. International law also recogdgittee right of states to use force and to go to war
to achieve their interest generally conceived awepo However, Classical International law
provides no limitation on the right of states totgovar except the rules for the conduct of war.
Robert Kolb and Richard Hyde describes the righdétates to go to war as the central principle
of classical international law as follows;

In the period of classical international law, spamm from the 18th to the turn of the

twentieth century, international law allowed eachts to use force against another state

as an unfettered exercise of its discretion. Thasilen to go to war was thus left to a free

choice of every state. There were no limitationstluat right except for the formal

procedural rule that war had to be declared. Thégldration of war was important for

the third states: it signaled to them that a formalr was being fought and put them on

notice that they must act to claim their rightsngfutrality. Hence, during this period

international law granted an unlimited right to m@$to war, an unlimited jus ad bellum.
(2008:9-10)

The Kantian cosmopolitan project was developedinagahe state centered conception of
international law and the Westphalian state systikemt criticized absolute statism and the
Westphalia state system in recognizing the primafcpower over law in interstate relations.
Specifically speaking, Kant criticized the right sthtes to go to war and considered states as
existing in a lawless condition or the state ofumat Thus, Kant developed the idea of
cosmopolitan law with the goal of abolishing warsacuring perpetual peace. In this regard
Kant sought to achieve perpetual peace by exterdBngpcratic republicanism at the level of the

state to the international level. Kant rejectedittea of establishing a constitutionally structured



world order precisely because it presupposed adwstdte which he considered impractical.
Thus, in hisPerpetual peace: A philosophical sketcKant presented the idea of the league of
states as a compromise between the lawless camdifithe Westphalian state system and the

idea of world republic as the best way of secuparpetual peace.

The Kantian cosmopolitan project involves interoasl law, a league of states and cosmopolitan
right. Kant's project to abolish war between stdtesugh law assumed the political agenda in
international relations only after the end of thestFfWorld War. The League of Nations founded
after WWI and the existing United Nations can basidered practical attempts with the aim of
realizing world peace. However, the transformatidrinternational law as a law of states to
cosmopolitan law as a law of world citizens firsinceived by Kant has remained unrealized

philosophical idea because the idea of a worldttoitisn apparently presuppose a world state.

Thus, Habermas presents the thesis of the comstitdization of international law without a
world state as a critical reconstruction of the #m cosmopolitan project. In this chapter, an
attempt will be made to present Habermas’s thelsihe constitutionalization of international
law in light of the Kantian project, and the deysteent of international law in the model of the
League of Nations and the existing United Natids.this ground, alternative visions of global
order will be examined which will open the way took at Habermas’s vision of the

cosmopolitan condition as the constitutionalizatdmternational law.
3.1. Kant and the Cosmopolitan Condition

Kant envisioned the cosmopolitan condition as adi@mn of human existence in which
perpetual peace will be secured through a cosmapadiaw which will consider not only states
but also individuals as subjects. The historicaltert of Kant's cosmopolitan project was the
inter-state system of anarchy that was establishdtle Westphalia treaty. Interstate anarchy
describes two conditions: First, the absence ofldveovereign authority to which states would
be subject; Second, the absence of normative ptexithat guide relations of states. This
interstate anarchy, according to Kant, was supgditeclassical international law which accepts
only states as members, the primary of power cardnd the right of states to go to war to
defend and pursue their self-Interest. Kant sawsttal international law *“as one in which

either there was no international law or internadidaw was interpreted merely as a right to go



to war, which was in effect no law at all” (Find)@:23). Kant sought to overcome interstate
anarchy and war by developing the idea of cosmtgollaw. Kant conceived this as an
extension of democratic republicanism at the lenfed state to the international level. In the
following discussion; we will expose and criticalkamine Kant's idea of the cosmopolitan

condition in light of his moral and legal theory.

Kant's normative account of morality and law is @gnded on pure practical reason which is
related to the freedom of the individual as a gevsubject. Morality is the expression of human
freedom because “to be moral an act must be baged the will of the person”. (Badilo,
191:107). The categorical imperative commandsct[ahly according to that maxim where by
you can at the same time will that it should becaneiversal law” (Kant, 1981:36). Practical
reason also commands that humanity should be trest@an end in itself because in a rational
nature exist as an end in itself” (ibid: 36). Addiog to Kant, when each individual acts in
accordance with a universal law, there would bangdom of ends or a moral community of free
and equal individuals.” In such a community eachmioer freely disciplines himself under the
very same rules that would be prescribed by himdibers; the result would be that each
member would act as a law unto himself (and hemtenamously) but yet would cooperate

harmoniously with every other member” (Ellingto®81: VI).

According to Kant, morality governs internal freedavhile law governs external freedom. In
other words, Law is related with the external ielatof one person with another as well as the
power that an individual can exercise to defendftesdom. Kant generally divides laws into
natural and positive law. Natural law refers to damhose obligation is “recognized by reason a
priori even without external legislation” (Kant, 24033). Positive laws are laws “which are not
obligatory without actual external legislation” idlp. On Kant’s account, Natural law grants each
individual with inalienable Natural rights (privatights) which include among others the right to
property, life, and the power one person can egertithere is a violation of his freedom of
action. Thus, for Kant, the protection and promwotad Natural rights forms the foundation for

the emergence of a state conceived to be estalllisha voluntary union of members.



In this regard, Kant adopts and reformulates tleascontract theory to explain the emergence
and legitimacy of a state. Kant accepts the Hollpedescription of the state of nature as a
condition of perpetual warfare among individualswéver, to the Hobbesian description of man
as naturally selfish; Kant adds the natural sdeiatiency of man, that is, man is by nature moral
and rational. As such, for Kant, Men leave theestdtnature not only to secure peace but also to
fulfill the command of practical reason: “In thdatton of unavoidable co-existence, thou shalt
pass from the state of nature into a juridical onimonstituted under the condition of a

distributive justice” (1974:157). Hence, the outeowf the Kantian social contract is not the

Hobbesian Leviathan but a Republican constitution;

The only constitution which derives from the idéshe original compact, and on which

all juridical legislation of a people must be bas&lthe republican. This constitution is

established, firstly, by principle of the freedofrtte members of a society (as men); by

principle of dependence of all up on a single comidegislation (as subjects); and

thirdly, by the law of their equality (as citizen&})
It is this idea of social contract and republicamithat Kant adopts to overcome interstate
anarchy. Kant equates the international anarchyngmmations to the state of nature among
individuals. Thus, by extending his idea of theigbcontract and republicanism to inter-state
relation, Kant insists that perpetual peace carsdmired if states enter into a contract to be
governed by a cosmopolitan constitution;

Each [states] of them, may and should for the szkéeir awn security demand that the

others enter with it into a constitution similar tiee civil constitution, for under such a
constitution each can be secure in his rights (5)

As such, Kant’'s cosmopolitan vision seeks to replaternational law, which recognizes only
states as members, by a cosmopolitan law whichgrezes not only states but also individuals
as subjects of world constitution. Habermas elotjyelescribes the Kantian vision as follows:
The core innovation of this idea consists in tlensformation of international law as a
law of states into cosmopolitan law as a law ofvidtlials. The latter are no longer legal

subjects merely as citizens of their respectiveestabut also as members of a
“cosmopolitan common wealth under a single hea@W(: 124)

Be it as it may, Kant rejects his own idea of ansogolitan constitution and world republic as an

“impracticable idea”. The reason for Kant is thany government of it, and consequently the

protection of its individual members, must at lastome impossible” (Kant, Ibid). Hence, Kant



introduced league of nation as a compromise betwegorld republic and international anarchy.
The league is a voluntary association of stateshvmll condemn war of aggression and impose
moral obligation on states to resolve conflictotigh international court. Kant clarifies his idea

of congress of nations as follows;

By such a congress is here meant only a voluntamybination of different states
that would be dissolvable at any time, and not saicimion as is embodied in the
United states of America, founded upon a politmahstitution, and therefore in
dissolvable.(1981:225)

Accordingly, in his Perpetual peace: a philosophical sketchiKant stipulates six preliminary
Articles (negative conditions) and three definitiggicles (positive conditions) for perpetual

peace. The preliminary articles include:

1. No Treaty of peace shall be held valid in whiclréhs tacitly reserved matter for a
future war

2. No independent states, large or small, shall com#eu the domination of another
state by inheritance, exchange purchase, or dominio

3. Standing Armies (miles perpetual) shall in timadtally abolished.

4. National Debts shall not be contracted with a vievthe external friction of states.

5. No state shall by force interfere with the consiotio or government of another
State.

6. No state shall, during war, permit such acts oftitibs which would make mutual
confidence in the subsequent peace impossible swehthe employment of
assassins (percvssores), prisoners (venefici), &reaf Capitulation, and
Incitement to Treason (Perduellio) in the opposstege (2009:1-3).

These preconditions of peace constitute the rightsduties of states. For Kant, the compliance
of states with these principles will create a faobe condition for the prevalence of peace. These
are not, however, sufficient conditions for perpétpeace. In addition to negative duties, Kant

provides three positive obligations that statesughtulfill. These are;

1. The civil constitution of every state shoulddgublican

2. The law of national shall be founded on a fetlereof Free states

3. The law of world citizenship shall be limitedctunditions of universal hospitality
(Ibid: 7).



Thus, the constitutive elements of the Kantian agsutitan condition include international law,
(based on sovereignty of states), the League ofohkstand cosmopolitan right. For Kant,
cosmopolitan right is simply the “right of hospitgl, that is, “the right of a stranger not to be
treated as an enemy when he arrives in the larghother” (lbid). Kant justifies the idea of
cosmopolitan right based on the argument that wealimembers of the world or “originally no
one had more right than another to a particulatr gfathe earth” (Ibid). Though Kant rejected the
idea of cosmopolitan constitution and world sovgmeihe did not abandon the idea of
cosmopolitan law which accords individuals the tigifi hospitality. For Kant, the idea of
cosmopolitan law is not an exaggerated notion bustpplement to the unwritten code of the
civil and international law, indispensable for thaintenance of human rights and hence also of

perpetual peace”. (Ibid)

At this point, it could be possible to argue thaanK completely rejects the idea of the
“‘cosmopolitan condition” which he conceived in termf establishing cosmopolitan order in
accordance with a cosmopolitan constitution. Irs ttéspect, one might also argue that Kant
changed his view of cosmopolitanism as a legallwegoed political order to a moral
cosmopolitan condition subordinate to the will of/ereign states. In support of this idea, Kumar
states that for Kant “cosmopolitanism was not asjepolitical proposal but a regulative ideal
of peace and justice” (2009:4). Nevertheless sotherascholars also argue that Kant’s falling
back to the League of Nations may not be sufficieason to conclude that he completely
abandons the idea of the “cosmopolitan conditidm”support of this idea, Habermas argues as
follows:

Kant by no means repudiates the idea of a cosntapationdition as such. As always, he

relies on the course of history, which beginninghvihe taming of military violence by

international law, and proceeding through the ptition of war of aggression, would
finally approach the goal of constructing a cosmldpn constitution (DW:125).

In fact, Habermas’ assertion is quite acceptablaht of Kant's own reliance on history which,

he believed, would provide favorable circumstancedalize the cosmopolitan idea. In this
respect, Kant argues that the cosmopolitan idegpangketual peace would be realized with the
expansion of commerce, the maturity of statesetognize the political utility of peace, and the

worldwide expansion of democratic republicanisnt(tt&a when rulers can not declare war



without consulting their citizens).Taken togethée three lines of Kant’'s arguments express his
confidence on progressive enlightenment which #®doward a universal end, the perfect civil
union of humankind, and that the genuine principleight points toward a universal law of
humanity” (Fine, 2007:27).

Despite the fact that Kant gives the first systécratcount of the cosmopolitan condition and is
the source of inspiration for the normative accoohtcontemporary global order, history
challenges the realization of perpetual peace dsawehe idealism inherent in his project. Fist,
the then emergent nation-states and nationalisvedrthat republicanism could not be a perfect
solution to war. Second, the League of Nations Kaait formulates could not secure perpetual
peace precisely because it recognized the sovéyemnstates. Though Kant inspired the
formation of the League of Nations and the existlogited Nations, history proved that
perpetual peace is an ideal goal that remains toelkzed. Thirdly, with the absence of an
authoritative institution, Kant's idea of cosmopati right remained a moral idea left to the

mercy of the nation-stats.

Finally, Kant’'s over confidence in reason as a #lehof progress, and his systematic formulation
of scientific racism are unacceptable. The priofiitgt Kant accords to reason in his project of
cosmopolitanism as constitutive of individual idgnted him to ignore other factors significant
for the formation of identity such as ethnicity andtionality. In fact, “Kant was so deeply
influenced by an abstract notion of enlightenméuatt he was blind to the explosive force of
nationalism (Habermas, DW: 146). Furthermore, Kafdrmulation of scientific racism in his
Lectures on Anthropology and Physical Geographyeartad cosmopolitan project Eurocentric.
Habermas also acknowledges Kant's racism and dégst“shared with his contemporaries the
“‘humanist” conviction of the superiority of Europeaivilization and the white race” (DW: 146).
Furthermore, Kant did not recognize that internaldaw excludes other states or International
law recognized only European states and “only tin@s®ns recognized each other as possessing
equal rights and they divided up the rest of theldvamong themselves into spheres of influence

for colonial and missionary purposes” (Ibid)



3.1.1. International Law after Kant: the League Coenant and the UN Charter

The Kantian project of perpetual peace did not menaaphilosophical ideal but significantly

influenced the development of international law aedlization of peace. In this respect, the
American president Woodrow Wilson can be considénedirst person in taking the initiative to

put a philosophical idea into practice. This resallin the foundation of the League of Nation
after the First World War. The establishment of éxésting United Nations organization can
also be taken as a step forward in the realizatfopeace and justice in international relations.
Taking the covenant of the League of Nation anduNecharter, in the following discussion, an
attempt will be made to examine Kant's impact ahd improvements beyond Kant in the

evolution of international law.

As it has been mentioned elsewhere in the papeiémtian cosmopolitan condition aims at the
abolition of war by subjecting interstate relatidnslaw. In this regard, the League of Nations
established after WWI resembles the Kantian plarLedgue of Nations developed in his
“perpetual peace”. Habermas notes that even thgbdrow Wilson, the mastermind of the
League Covenant, does not directly express histaeé&ant, the goals and organization of the
League of Nations resembles the Kantian projectoAding to Habermas, in line with Kant, the
prohibition of war by the League of Nations markechange in classical international law;;

The first clause of Article 11 of the charter oétheague of Nations... stipulates that

“any war or threat of war, whether immediately afieg any of the members of the

league or not, is hereby declared a matter of cam¢e the whole league.” No member

of the league could remain neutral. This solemn radment of the members was

followed in 1928 by the absolute prohibition of warArticle 1 of the Kellogg-Briand
Pact. (DW: 157)

Analogous to Kant, Woodrow Wilson also puts highfain liberal democratic ideals as a way to
avoid war. Wilson adopted the nation-state fornth@sbest mechanism to realize the right of
self-determination, the right of a people to hageown state free of foreign domination. Thus,
Wilson accepted state sovereignty which is theraémrinciple of classical international law.
However, similar to Kant, Wilson seeks cooperaiamng sovereign states internally organized
under rule of law and democracy. According to Halees, Wilson preferred Great Britain, Italy,

Japan, France and USA (which never ratified thatyje to be permanent members of the



Assembly of the League because “Wilson saw thethesanguard of a new world order based
on the rule of law and democratic self-determimatitbid)

In order to prevent war, the League of Nationshdisiaed a system of collective security- the
commitment to support members in time of war. ldigdn; the League Covenant (Art 8-17)
codified the restriction on armament, economic Banand peaceful settlement of disputes by
Arbitration. There was, however, no provision fafitary action in case a state or states violates
the law. The League also had no strong interndtiomart and supranational authority to make
sanctions effective. These can account for theesjuent undermining and ultimate failure of the
League. Habermas clearly explains the factors délsabunt for the failure of the League of
Nations as follows:

The league had no means of effectively countefiegaggression of the later “Axis

powers, Japan, Italy, and Germany (which had witledr from the League). It had long

since succumbed to paralysis by the time fascisin@ey began a world war that wreak

out not just physical and material havoc on Europebreakdown in civilization far

beyond the devastation of war rocked German culam@ society to its moral core and
posed a challenge to the rest of humanity (DW: 158)

After WWII, the UN was established marking a nevagd in the evolution of international law.
The UN institutes a new world court, the internagibcourt of justice (ICJ). The ICJ, however,
has no compulsory jurisdiction over states. Thdreéorgan of the UN is the Security Council.
The victorious states of WWII assumed permanent begship and veto power, and the Security

Council was established to prevent future war gfragsion.

The UN charter goes far beyond the League’s Covemathat it prohibits not only war of
aggression but also the “use of force” in gendtahlso provides not only the mechanism of
economic sanction but also a military action agaaggressors. Habermas argues that unlike the
League and the Kantian plan, the UN aimed not onlyhe prevention of war but also violation
of human rights, genocide, and crimes against hitgndn this regard, the central premise of
international law that is, non-intervention in theernal affairs of states and the immunity
sovereign actors enjoyed, was undermined by thesroames of the Nazi regime on European
Jews, and state crimes committed by totalitareinnes against their own citizens. As such, the
Nuremberg and Tokyo military tribunals convictede threpresentatives, officials, and
functionaries of the defeated regimes of war crimgar of aggression and crimes against

humanity. This marked the end of international &saa law of states



Thus, UN charter goes beyond the League of Covarahthe Kantian project to abolish war. In
Kant and the covenant of the league, Haebermashtild development of international law
remains a means to the end of averting war;
All this changes with the UN charter, which, in thecond clause of the preamble,
reaffirm “faith in fundamental human rights, in thiignity and worth of the human
person,” and in Article 1, paras 1 and 2, links thelitical goals of global peace and

international security with the promotion of “resgefor all without distinction as to
race, sex, language, or religion throughout the iofDW: 162).

Furthermore, as a complement to the UN charteargelnumber of member states signed the
Universal Declaration of Human Rights (UDHR) on O€x; 1948. “With this, the international
community commits itself to the global implemeraatiof constitutional principles that had
previously been realized only within nation-statéBW: Ibid). According to Habrmas, the UN’s
concern with interstate conflict and aggression Jater extended to domestic conflicts,
including civil war, and human right violation. Ascomplement to the UDHR, the International
Covenant on Civil and Political Rights (ICCPR), ahé International Covenant on Economic,
Social, and Cultural Rights (ICESCR) were signednbgmber states. This is not, however,
without controversy and disagreement among mentagess As such, not all states sign both
ICCPR and ICESCR.

Unlike the organizational composition of the Leadnewhich liberal states mere considered
vanguards of peace, the UN charter was inclusivee ihclusion of the decolonized states
marked the transformation of Eurocentric internagiolaw. Despite the fact that non-European
countries such as Japan, USA and the Ottoman Emveire accepted as subjects of international
law, it was only within the UN frame work that theligious and cultural diversity of world
society transformed the conception of internatiolzal. This marked the development of
international law beyond Kant and Wilson. Habermaies that:

As a result of increased sensitivity to racial,ietland religious differences, the members

of the general Assembly have extended mutual peigpetaking into domains that

remained beyond Kant's purview (and also that obWow Wilson, who was anything

but progressive in dealing with the race problenthia United States). The catalogues of

human rights and the Declaration on the Eliminatafrall forms of racial discrimination
demonstrate this. (DW: 155)



The visions of the UN and the evolution of interoaél law were, however, hampered by the so
called Cold war, and the new bipolar system ofrirdonal order. | said the so called Cold war
because many scholars such as my advisor DanighSmte that a large number of people
including women and children died in this periodheTcold war undermined the human right
aspirations of the UN. Besides, political realisdvanced by Hans Morgenthau, Kenneth N.
Waltz and others undermined the notion of justiod Buman rights in international relations.
Those realist scholars in international relatioosept war and conflict in interstate relations by
viewing the international system as essentiallyarie.

In his famous work Politics among Nations’(1978Hans Morgenthau argues that war and
conflict characterizing interstate relations is giyna reflection of human nature, that is, the
tendency to dominate one another. This basic hurature, Morgenthau insists, characterizes all
human associations from family to the state. Ashsdlce nation state will be in a perpetual
struggle for power so that it will avoid dominatiby other states. Political realism underlined
that in the unavoidable struggle for domination gaaver, there is no normative standard to
judge the actions of sates. furthermore, some achahotably Carl Schmitt, who taught

Morgenthau, argues that moral arguments includumgdn rights lack objective foundation and

simply serve to pursue one’s interest and power.

Thus, one can conclude that the bipolar internatieystem underlying the cold war and the
influence of political realism reflected in thedan policy of the superpowers that is, the USA
and USSR, have undermined the human rights regndeagpirations of the UN. In this respect
Habermas argues that during the Cold war “[t]reealurse of human rights degenerated in to
mere rhetoric, while the “realist school” in intational relations theory increasingly influenced
policy both in Washington and in Moscow” (DW: 167).

The Cold war, characterized by power competitiod aanstellation around USA and USSR,
weakened the normative force of the world orgamratThe charters’ faith in fundamental
human rights simply served as an instrument of ggapda and reciprocal blame of the super

powers while at the same time they committed gvasation of human rights.



It was only with the beginning of the end and alcaral of the Cold war that the UN came to be
significant and authoritative not only in intermatal conflicts but also in conflicts within states.
In the year's between1990-1994, the UN Securityf@duauthorized economic sanctions and
peace keeping operations in 8 cases, and militeeyviention in 5 other cases. It also refused to
authorize the NATO intervention in Kosovo. Accomglimo Habermas, the security council
intervenes within states in response to (1) civdrsy former Yugoslavia, Libya, Angola,
Burundi, Albania, central African republic, and Edsmor (2) gross violation of human right
and ethnic cleansing; in Rhodesia and South Affiathern Iraq, Somalia, Rwanda, and Zaire
(3) for the promotion of democracy; in Haiti andei®a Leone. The UN also establishes
international criminal tribunal for war crimes agdnocide in former Yugoslavia and Rwanda.
The UN also attempted to mitigate human right tioles through the High commissioner for
Refuges (UNHCR).

Never the less the success of the UN was also eobaianced by some instances of failure
which exposed its inherent weakness. Among othées,failure of the UN intervention in
Somalia and its reluctance to intervene in thel eiar in Yugoslavia resulted in gross human
right violations. Worse than these, the reluctaotéhe world organization to respond to the
Rwandan genocide, despite early awareness andt repdine commander of UN Troops in

Rwanda, remained a black spot in the history obttganization.

The failure of the world organization manifestedhese instances can explain the internal and
inherent weakness of the UN; its weak financiakeb#s dependence on the willingness of states
especially on permanent members of the Securityn€ibuAccording to Habermas, “The
intervention in the civil war in Somalia was a ta# in part because the American government
withdrew its troops in response to the negative anob its own population” (DW: 170).
According to Michael Freeman, The opposition of asnd China, permanent members of the
Security Council, made the UN unable to interveneYiugoslavia. Later on the NATO
intervened in Yugoslavia. However, the NATO intertten resulted in further human right

violations. Freeman states



In 1999 NATO intervened militarily in Yugoslaviahem the UN could not because of
Russian and Chinese opposition in the Security €igtin order to prevent violations of

the human right of ethnic Albanians in Kosovo. Timnediate effects were worse
violations against Albanians, considerable war cdites among Yugoslavian (Serb)
civilians, and, after the NATO military victory, pesals by Albanians against Serbs.
(2002:50)

The Rwandan genocide which claimed more than 800j08s, mainly of Tutsi minority, within

three months affirmed that the African continenffess from discrimination by major powers.
“Such shameful selectivity on the part of the sigguwouncil in acknowledging and addressing
specific cases reveals the primacy still enjoyedatonal interest over the global obligation of

the international community” (Habermas, DW:171)

The recent invasion of Iraq by the USA and the supthe UN granted also raises a serious
doubt whether international law serves power or be UN human rights agenda is also being
challenged by state terrorism, terrorism and giabtbn. Specifically speaking, the process of
economic globalization raises the question withardgo the human rights obligations of non-

state actors such as Multi-National Corporationdl(38).

To summarize, we can state that the League of Natand the United Nations reflect the
evolution of international law toward the cosmotalivision of Kant. However, the UN and the
challenges facing it clearly show that there aseeas that go beyond Kant. currently, the internal
weakness of the UN to respond to human right vimat terrorism and globalization points
toward the need for reforming the world organizatar searching for a new form of global
order. However, the ambiguities and complexitiethef current condition make it difficult to be

conclusive as to whether the world is moving inam#fan direction or not.
3.2. Alternative Visions of Global Order

The end of the bipolar world order, the increasyi@palization process that undermines nation-
states as centers of politics, religious fundamesma cultural conflicts and terrorism provoke a
new vision of global order different from the Kati cosmopolitan project. Habermas’
cosmopolitan project developed in the footstepKanit can be defended only if it is examined in

light of alternative visions of global order. Thes#iernative visions of global order are



developed to be appropriate for the age of gloaatn and the so called postmodern world.
Thus, in the following discussion, we will look Biabermas’s defense of the Kantian project
against the proposal of Hegemonic Liberalism and #nti-Kantian Realist system of

Hemispheres.

Hegemonic Liberalism emerges with the failure a# theo-liberal global Market society. The
Neo-liberal model puts faith in the integrative aejty of global market to formulate a new
global order. It relegates the state to the fumctb security and assumes that global market is
able to achieve a pre-political integration of wioslociety. It also seeks to replace international
law by private law to institutionalize trade andnuuoerce at the global level. However, this
model of a political global market society was umdi@ed by the explosion of religious
fundamentalism and terrorism. This is not, howetleg,only reason that lead to the rejection of
this model. It also conflicts with individual freeoh. Habermas explains this as follows

The brave new world of neo- liberalism has not drdgn rendered empirically null and

void; normatively speaking it was a non-starter, ifarobs individuals of their status as

citizens and abandons them to the contingenciemafinmanageably complex society.

The individual liberties of private legal subjeet® merely threads on which autonomous
citizens dangle like puppets. (DW: 186)

Thus, Hegemonic liberalism is formulated as mednsming globalization by constructing a
global political order under the Hegemony of USiagserts that “the processes of globalization
are not, as many globalists assert, out of cortublare the products of a US-Inspired liberal
world order” (McGrew, 2004:153). This Hegemony itsoa ethically charged with the
responsibility for the global expansion of demogrand human rights. According to Habermas,
the emphasis Hegemonic liberalism accords to humgguts may apparently make it similar to
the Kantian vision. However, contrary to Kant's adef cosmopolitan law, the US led world
order is “the attempt to replace international hawh national law” (DW: 181). Unlike Kant,
Hegemonic liberalism does not aim to secure peaceugh law but by Imperial power.
Habermas states this as follows:

Hegemonic liberalism does not aim at a law-governedlitically constituted world

society, but an international order of formally amkendent liberal states. The latter

would operate under the protection of a peace-sagusuper power and obey the
imperatives of a completely liberalized global MatrkDW: 183).



Thus, Habermas rejects Hegemonic liberalism for élveious reasons mentioned above. First,
world peace can not be left to imperial power. $€ecahe integration of world society can not
be accomplished by systemic functional market i@iat According to Habermas, religious,
cultural conflicts and terrorism cannot be overcdiyenilitary force assumed by a super power.
Rather, terrorism can be overcome by effective dioation of intelligent services, police forces,
criminal justice procedures, and by a self-critidslogue between cultures. For Habermas,
“Those means are more readily available to a hotaily juridified international community that
is legally obligated to cooperate than to the ueriism of a major power that disregards
international law” (DW:184).

In addition, the normative reasons, that is, tiécat responsibility accorded to the Hegemon for
the expansion of democracy as well as human righteacceptable from a discursive view point
of justifications of norms. Even if the world Hegemcan be trusted to act with good intentions
and policies, self-interest and cultural bias iswmdable. As such, “in the unavoidable process
of weighing goods it can never be sure whethes iteally distinguishing its own national
interests from the universalizable interests thiahe other nations could share” (Ibid). It is ynl
the discursive process of decision making, not d@agood will, which will make the outcome
rationally acceptable. As such, Habermas rejectgeht®nic liberalism because a discursive
justification of norms demands the inclusion ofafected parties as well as mutual perspective
taking.

As an alternative to the Hegemonic liberalism & WSA, a vision of global order under system
of Hemispheres currently assumes the agenda. $hreated in the post-Marxist critics of

globalization which share the neo-liberal rejectminstate-centered politics. However, unlike
Hegemonic liberalism, the thesis of the realistesysof Hemispheres envisions a global order
with a dispersed power centers. This position viéave merely as a reflection of power. As

such, the realist vision of a system of Hemisphstaads as the polar opposite to the Kantian
vision of cosmopolitan order. In this regard, Ca&dhmitt stands out as the most influential
advocate of the anti Kantian vision of a realisteyn of Hemispheres. | will elaborately discuss

Carl Schmitt’s political and legal theory and hisgosal of global order.



The political and legal theory of Carl Schmitt, wivas constitutional advisor to the Weimar
Republic of Germany and the then member of the Nzty, is built on a metaphysical
assumption of human nature. He argues that talkibogit what is political demands a thorough
analysis of human nature. In this regard, Schrhdred the Hobbesian account of Human nature
as selfish, egoistic, and dangerous and argues‘ttmatspecific political distinction to which
political actions and motives can be reduced ig tietween friend and enemy” (2007:3).
However, for Schmitt, the concept of the enemy §mppresents the fear, distrust, greediness
and jealousy existing among men. Hence, the paliBoemy does not have to be a monster, or
moral opposite but something that threatens a gsouay of life. Analogous to the Hobbesian
state of nature, for Schmitt, the existence of stete solely depends on the political or “if
Hobbes predicated the modern state on the “stateatfre”, Schmitt declares that the state
presupposes the concept of the political” (McCokni997:251).

For Schmitt, the state is conceived to exist ohly assumes the monopoly on the use of force
and hence politics, that is, the capability to idgish between friend and enemy. As such,
“[tlhe state is the only entity able to distinguiBlend and enemy and there by demand of its
citizens the readiness to die” (Schwab, 1988: xxhgnce, state sovereignty describes its
capacity to make decisions with regard to the palit This explains Schmitt’'s controversial

statement that” a sovereign is he who decides erexiception” (1988:1). The exception simply
points to a condition of crisis, disorder, or amgtcHence, the decision of the state on the

exception can not be judged either by moralityaov. |

By extending the friend/enemy distinction to intgesrelations, Schmitt defends the primacy of
power and the legitimacy of war in internationdbt®ns. He reaffirms the central principle of
classical international law, that is, the actiohstates can not be judged by a moral standard. As
such, Schmitt affirms that there can not be justieaveen states. According to Habermas, this
reasoning is based on the idea that “[n]Jormatiriments in international relation are nothing
more than a pretext for masking one’s own intetedV: 189). However, Schmitt does not
abandon the distinction between offensive and d&afenwar. Rather, he prefers a morally

neutral concept of war which will be significantdivilizing rather than abolishing war.



Schmitt severely criticizes the moral condemnatidrwar and the Kantian pacifist move to
abolish war in the name of humanity. According tceh®itt, the moralization of the
friendly/enemy distinction will lead to the intefisation of war. In other words, pacifist hostility
to war, Schmitt holds, will drive the pacifist inbowar against the non-pacifist which will result
in a total war. Foreshadowing the Second World V8ahmitt argues that:
Such a war(total war) is necessarily unusually mste and inhuman because, by
transcending the limits of the political frame wpitksimultaneously degrades the enemy

into moral and other categories and is forced tokmaf him a monster that must not
only be defeated but also utterly destroyed (2007:6

Thus, Schmitt rejects any human organization (tiekat the time against the League Nations)

to abolish war in the name of humanity.

As such, the discriminatory concept of war thatBithrejects rests squarely on a critique of
moral universalism and moral humanism. For Schitti##, moral humanism and universalism of
human rights will ultimately determine the enemy a&s inhuman monster. According to

Habermas’ reading of Schmitt, “it is ultimately timéection of international law by morality that

explains the inhumanity of modern wars and civikrsvperpetrated in the name of humanity”.
(10: 198)

Habermas rejects Schmitt’s critique of morality ahd moralization of war based on the idea
that war is legally prohibited after WWII. The ceqgsience is that it abolishes the moralizations
of war or replaces the distinction between just angust war by the procedural distinction
between legal and illegal wars.

Legal wars thereby take on the significance of gloBolice operations. With the

establishment of an international criminal courtdathe codification of the relevant

crimes, positive law would be extended to the n#tonal level and, under the

procedure of legal due process, also safeguardsatieeised from moral prejudgments.
(DW: 189).

Later on, by appreciating the 1823 Monroe doctrB®ehmitt attempts to dissociate the concept
of the political and sovereignty from the state andisioned an international order by replacing
states with territorial hemispheres. The Monroetioe describes the foreign policy of USA
adopted under its fifth President, James Monrod {48325) .It explained that the American

continent remain under the influence of the US Bndopean colonial powers have no right to



intervene. It also affirmed that the US will notarvene in the affairs of others. The Monroe

Doctrine remained the official position of the U8Atil WWII.

Carl Schmitt defends this doctrine precisely beeausxtends the concept of state sovereignty to
territorial hemispheres. Similarly, in Schmitt'soprct of global order, International law will

grant “sovereignty” to territorial hemispheres ceived not as state territories but as “spheres of
influence”. Those spheres will be dominated by inglgowers. Habermas concisely describes

Schmitt’s project as follows

The international system of hemispheres transfdrs principle of non-
intervention to the sphere of influence of majowps who assert their cultures
and forms of life against one another in a sovereiganner and, if necessary,
with military force. The concept of “the politicalis sublimated into the self-
assertion and radiating influence of imperial powevho impose the stamp of
their ideas, values, and national form of life e identity of the hemisphere as
whole. (DW: 192)

Be it as it may, this global order avoids questiohgustice which makes it similar to classical
international law. Global order ultimately rests d¢ime balance of power among global
hemispheres. According to Habermas, Schmitt oriyirtesigned this model of an international

legal system of hemispheres for the “third ReichNazi Germany.

Schmitt’s project has now been revived as a réalegpproach to global order. According to
Habermas, the current thesis of “clash of culturdesids support to Schmitt's model as an
alternative to hegemonic unilateralism. The thesfisthe conflict of cultures operates in
postmodern description of power and the impossjbdf intercultural dialogue to make human
right and democracy universally acceptable. Habsrangicizes Schmitt and the current thesis
of “conflict cultures” as inherently skeptical ofoahernity;

In Schmitt’s case, it was already nourished by mésent against western modernity, and

its updated version remain completely blind togheductive ideas of self-consciousness,

self-determination, and self-realization that coo&é to shape the normative self-
understanding of modernity. (DW: 193)

Based on a thorough analysis and criticism of th@va discussed alternative visions of global
order, Habermas argues that the only alternativinéoKantian vision is either a weak world
organization or a world hegemon (USA). However, Habermas, the invasion of Iraq by the
USA and the support the UN grants poses a majdlecige to existing laws. As such, Habermas



presents his proposal of the ‘constitutionalizatibinternational law’ as a critical reconstruction

of the Kantian cosmopolitan condition.

Nevertheless it is of paramount importance herdistinguish the argument of Habermas and
Kant with regard to the necessity of cosmopolitistant’s vision of a cosmopolitan condition
has a metaphysical ground. Kant deduced the idemsshopolitan law from the postulates of
practical reason. As such, for Kant, cosmopolitastige is the law of nature. In other words,
Kant conceives cosmopolitan law, not only as aaese to political conditions but also as a
necessity imposed by reason. For Kant, “practieakon appeared to demonstrate the rational
necessity not only of civil society but also coswidpn right” (Fine and smith, 2003:480).
Habermas, on the contrary views cosmopolitism psagmatic response to political and social
conflict. While Kant derives his cosmopolitan prjérom transcendental deduction, Habermas
“sees it as a response to the inability of theamasitate to realize the freedom of its citizeng du
on the one hand to the flexibility of global capitand on the other in irrational manifestations

of national sovereignty (1bid:482).
3.3. Habermas’ Thesis of a world constitution withat a world state

Habermas presents the thesis of a world constitwtibhout a world state as a continuation of
the Kantian cosmopolitan project. Kant does ndiyfatlopt the idea of a world constitution for
the obvious reason that he conceives it in termastdblishing a world state which he feared
might become despotic or degenerate into monamhysuch, “Kant is unable to imagine the
constitutionaliztion of international law in ternegher than a transformation of international
relations into intra-state relations” (Habermas,0%23). Habermas acknowledges that the
conception of a cosmopolitan order in terms of aldveepublic is the wrong model. However,
he argues that the Kantian idea of a world cortgiitucan be conceived without the
presupposition of a world state. According to Hafes, this is possible if we recognize the
simple distinction between “state” and “constitatip

A “state” is a complex of hierarchically organizexdpacities available for the exercise

of political power or the implementation of poldicprograms; “constitution”, by

contrast, defines a horizontal association of eitig by laying down the fundamental
rights that free and equal founders mutually graath other (DW:131).



Habermas claims that this distinction will effecbi@ak from the view of the constiionalization
of international law as the extension of the cauastinal state to the global level. The distinction
between state and constitution will enable us, IHabe argues, to overcome the immanent
failings of the Kantian cosmopolitan vision. Kaatléd to distinguish “state” and” constitution”
due to the misleading analogy of the state of eataradopted. In other words, in as much as the
state was the solution to the state of nature annwihigiduals, Kant assumed that a world state
must be a solution to the state of nature amortgsst&or Habermas, the analogy is misleading
even from the perspective of Kant’'s own social cactttheory because unlike individuals in the
state of nature, individuals within states enjoytaia rights. According to Habermas, “the
disanalogy is rooted in the fact that citizens with state have already undergone a long process
of political formation and socialization.” (DW: 1R29As such, the transition from international
law to cosmopolitan law is complementary but notlagous to the development of the
constitutional state. Habermas argues that

The transition from the law of nation to cosmopalitaw can indeed be understood as a

constitutionalization of international relations tonot as a logical continuation of the
evolution of the constitutional state leading frtme national to global state (DW:132).

Thus, for Habermas, the distinction between statk aonstitution will open the possibility to
understand how international law is indeed underga process of constiutionalization. If
constitution is understood as a legal code withimctv equal members mutually grant rights,
then even classical international law can be uridedsas a form of constitution in as much as it
creates a legal community with equal right. It eliff from the republican constitution in that “it
is composed of collective actors rather than irtdliei persons, and it shapes and coordinates
powers rather than founding new governmental aitesr (DW: 133). Hence, the
constitutionalization of international law or itsvadution proceed from the non-hierarchal

association of collective actors to a supra anustrational organization of cosmopolitan order.

In this reading of the constitutionalization of @ntational law, the charters, treaties, or
agreements that constitute the UN, WTO, EU andrathdtilateral and regional organizations
represent its development towards a cosmopolitdaeroAccording to Habermas, we can realize
the cosmopolitan condition by democratizing andmeing those institutions of governance

without transforming them into a world state. Herfome can construe the political constitution



of a decentered world society as a multi-leveleaysthat for good reasons lacks the character of
a state as whole” (DW: 135-36).

The simple distinction between “state” and “consiin”, which was not recognized by Kant or
others, makes the vision of a world constitutiorthaut a world state possible. According to
Habermas, this constitution will provide;

[a] politically constituted global society that reves institutions and procedures of

global governance for states at both the supra #madisnational levels. Within this

framework, members of the community of statesrateeid obliged to act in concert but

they are not relegated to mere parts of an overnaghierarchical super-state. (DW:
135).

In this respect, unlike international law as a lafastates which recognize one type player (
nation states) and two playing fields(domestic &meéign policy), the cosmopolitan law that
Habremas develops involves three avenues or plafigids -Supranational, transnational,
national, and three types of collective actors ealdvorganization, transnational organizations

and states.

The supra-national level involves a single actoat is, a world organization concerned with the
function of securing peace and human rights atgtbbal level. Habermas prefers a reformed
UN along with an enhanced capacity to secure humgduts and preserve peace effectively and
in a non-selective manner. The transitional levél be an arena of global domestic politics
where transnational organizations negotiate, dedtbeand take binding decision with regard to
the world economy and environment. Habermas obarithe goals and functions of the two

levels of global governance as follows.

On this conception, a suitably reformed world orgation could perform the vital but
clearly circumscribed function of securing peacel gsromoting human rights at the
supranational level in an effective and non-selecfashion without having to assume the
state-like character of a world republic. At theemmediate, transnational level, the
major powers would address the difficult problenfisaglobal domestic politics which
are no longer restricted to mere coordination buttemd to promoting actively a
rebalanced world order. They would have to coup# wiobal economic and ecological
problems within the frame work of permanent confees and negotiating forums. (WD:
136)



Thus, the reformed UN would specialize on humahtsigprotection and the promotion of peace
and will assume the playing field at the suprametiolevel. Habermas’s reform proposal
includes the strengthening of the UN Security Cdunlbe improvement of its composition,
organization, and voting procedures. Furthermgpecial agencies of the UN including IMF,
World Bank, and the WTO should be detached fromatbdd organization. These organizations
would be relocated to the transnational level bsedthe mandates of organizations such as the
World Bank, the International Monetary Fund, and\aball the World Trade Organization

extend to political decisions with an immediate &opon the global economy” (DW:175).

Habermas admits that there are no strong orgaoimtexcept the USA, to fill the transnational
field--the locus of global domestic politics in e¥ds to global economic and environmental
problems. However, existing multilateral organiaa and democratized regional blocs such as
EU, NAFTA, ASEAN, AU, etc can take this role. Thetmansnational organizations will
negotiate, bargain and cooperate on issues of Igtldmaestic policy geared toward overcoming
wealth disparities, reverse economical imbalanaesrt collective threats, and promote
intercultural dialogue. These issues can not beesloby either through power or coercion but

rather dialogue. Habermas affirms that:

International relations as we know them would ocmmgi to exist in the transnational
arena in a modified form_ modified for the simmason that under an effective UN
security regime even the most powerful global ptayeould be denied recourse to war
as a legitimate means of resolving conflicts(BNR)32

The national level of the multilevel global systarmuld consist of the existing member states of
the UN. According to Habermas, these states wikimethe formal power of the legitimate
monopoly of violence. State sovereignty, howeveass to be conceived to include not only the
right of states but also their obligation to préteelfare of its citizens and the international
community .The power of the world organization éocwwe world peace and protect human rights
violation (even against violations of rights ofizéins by their own government) does not mean

to undermine the sovereignty of states. Accordingabermas;



What this means is that the sovereign state stilbyss the privilege of guaranteeing
human rights within national borders; the consiitaial state fulfils this function on
behalf its democratic citizens. In their role asbjets of international law--as
cosmopolitan citizens--these citizens have simetiasly, however, equipped the world
organization with the competence to act on thehdbleas a stand-in case of emergency,
when the primary agent, their own government, isonger able or willing to grant their
rights. (2005:31).

In light of reforming the UN charter, Habermas pd®s an ideal model of a possible world
constitution. This proposal takes individuals amates as the two categories of the founding
subjects of a cosmopolitan order. Unlike the caumistinal state conceived by the social contract
tradition as founded by individuals, for Habermasgonstitutionally structured cosmopolitan
order would be established both by individuals atates. Habermas explicates why states
should be subjects of world constitution as follows

In addition to the potential world citizens, theatsis represent possible sources of
legitimation because patriotic citizens... have aenest in reserving and improving the
respective national forms of life with which thedentify and for which they feel

themselves responsible-in a self-critical way thko extends in their own national

history.(2008:449)

In a constitutionally structured multi-level cosnotipan order, the supranational level will be
represented by a world organization. The world pizition will have both the special function
of securing peace and human rights, and repretiemtgnity of the global legal system (that is
because it embodies the international communistates and individuals). As such, “the charter
can play the role of a cosmopolitan constitutiorcawse it is supposed to rest on both
international treaties and domestic referenda aerttdr would be enacted “in the name of the
citizens of the states of the world (Ibid). Repreatves of cosmopolitan citizens and states can
constitute the world parliament whose legislativadtion would be limited to the interpretation

and elaboration of the charter.

According to Habermas, the General Assembly wilthm centre of opinion and will formation
with regard to principles of transnational justiddis will be the normative ground of global
domestic politics, the negotiations, bargains ageé@ments that is to be played by transitional

organizational.



In as much as states retain the legitimate monogiolyolence, the international courts and the
Security Council will consist of states only. Howeyvstates are not allowed to engage in war. Be
that as it may, states, for Habermas, remain thst mmgportant actors and final arbiters on the
global stage because supranational and transnagomarnance or their decisions depends on

the military power and agreement among states.
3.3.1. Global Justice in a Multi-Level CosmopolitarOrder

Habermas’s model of a constitutionally structuremsmopolitan order is geared toward
achieving the universal principles of justice; humaghts, wealth distribution and democratic
participation. It has been shown that at the l@feh state, those normative principles can be
realized by constitutionally regulated power, thengtitutional guarantee of basic rights, a
production of law by representative bodies, andilagtion through civil society or a political

public sphere. Can a multi-level global systenkilag the character of a state achieve global
justice? In the following discussion, we will exgdie how justice is conceived and can be

realized within Habermas’ multi-level cosmopolifamject.

As it has been shown in the preceding discussi@aeknas’s mulit-level model of global order
consists of supranational, transnational and naticerenas and respective actors. The
supranational level is to be represented by a wortghnization. The world organization will
have both the special function of securing peackhaman rights, and the representative role of
the unity of the global legal system (as it repr¢sehe international community of states and
individuals). From this, two interpretations of lgid justice are attached to the world
organization. First, the notion of justice is camed only in terms of securing peace and
protection of human rights. In other words, the l@rganization will fulfill the duty to prevent
wars and protect human rights violations at théglldevel. In addition, democratic participation
for the legitimation of the decisions of the orgamtion can be achieved though a well-
functioning global public sphere. However, the @ ss among citizens is limited to moral
condemnations of human right violations and aggpesd he reason, for Habermas, is that

The clear negative duties of a universalistic mityadf Justice- the duty not to engage in

wars of aggression and not to commit crimes agaiushanity ultimately constitute the

standards for the verdicts of international coustsd the political decisions of the world
organization.(DW;143)



This implies that unlike solidarity at the natiom@vel which is geared toward achieving justice
in its fuller sense including human right protentidemocratic participation, and the distribution
of wealth, solidarity among world citizens is lieat to producing the moral commitment to stand

against human right violations and war.

The second, notion of justice associated with tlbedvorganization is providing the normative
framework for global domestic politics at the triéiogal. This emanates from its representative
role of the global legal system. The transnatiofelel is the field where multilateral
organizations and regional blocs negotiate, bargaidh pass binding decision with regard to
distributive justice. In this regard, the cosmotasli constitution prohibits war as a means of
conflict resolution. Further more; the world orgeation (General Assembly) will lay dawn the
parameters of transnational justice to guide tratignal negotiation systems. Hence, the
traditional notion of power politics will have ndage in global domestic politics. Even if there
would be unequal partners and balance power mayesgkbal domestic politics, Habermas
clearly states that.
Power politics would no longer have the last worithim the international community. The
balancing of interests would take place in the sidaonal negotiation system under the privies of
at compliance with the parameters of justices subje continual adjustment in the general
assembly. From a normative point of view, the pedreren process of compromise formation
can also be understood as an application of thagiples of transitional justice negotiated at the
supranational level. However, “application” shoultbt be understood in the judicial sense of an
interpretation of law. For the principles of justicare formulated at such a high level of

abstraction that the scope for discretion they &apen would have to be made good at the
political level. (2008:452).

From the above mentioned reading, we can affirnt éwen if the world organization can
provide a broad normative principle of transnatlgoatice, distributive justice (global wealth
distribution and environmental hazards) will beuatived at the level of global domestic politics
performed by transnational organizations. In ashmag the transnational principles of justice
laid out by the world organization for global domegolitics is not akin to interpretation law
and at the discretion of transitional players, diseussion and negotiations at transnational level
demands different mode of legislation and demacrpérticipation on the party citizens and

different states.



On the one hand, representatives of multilaterghmoizations and regional blocs must have
democratic origin on the other hand; national pubpheres should cooperative so that openness

and transparency can be realized in transnatiasigigs. Habermas describes this as follows.

The delegates, chief negotiators would be equippdda democratic mandate at

the transnational level only if so far as a procedsolitical opinion and will-

formation concerning the parameters of global damegsolitics created among

citizens who are in a position to influence thesdaking authorities.(2008:452)
To summarize, we can state that Habermas proviabBeaentiated conception of justice in a
constitutionally structured multilevel global systeCorresponding to the special function of the
world organization, to secure peace and human sjigat universalistic morality of justice
describing negative duties is presented. Thoughwibrld organization lays down the normative
principles of transnational justice, the actual@atof distributive justice is not the concern of
the world organization. Rather, global distributiuestice is the outcome of negotiations and
decisions at the transitional level. Habermas alsphasize the other side of justice, that is,
democratic participation. However, unlike solidariand public sphere at the state level,
Habermas envisages a weak form of legitimationswiidarity at the global level that is limited
to commitment to peace and human rights. With ekgarglobal domestic politics where the
guestion of distributive justice arises, democré&mgitimacy depends on the normative force of
the world constitution (or decisions of the worldganization), the democratic character of
transitional organizations, the strength of natiomad transnational public spheres and their
cooperation.



Chapter Four: Critigue of Habermas’ Cosmopolitan Project

In the preceding three chapters, | have demondtidebermas’ post metaphysical theory of
reason, the theory of communicative action, theadisse justification of the constitutional state
and the post national constellation. On this bdsigve exposed that Habermas envisions the
cosmopolitan condition as a constitutionally stowet! multi level world order without a world
state or government. This is an ambitious projesighed for securing world peace and human
rights protection at the supranational level, aadutating economic globalization through a
world domestic politics among major powers at tlamsnational level. At the third level of the
cosmopolitan order, states will secure the rightd teedoms of citizens and retain a formal
power of the monopoly of legitimate use of forcethis project realistic, coherent or feasible?
How can a reformed UN consistently secure worlccpeand protect human rights if it lacks the
character of statehood? Or otherwise put; how bardistinction between state and constitution
be maintained if the consistent and selective apptin of cosmopolitan law especially against
major global powers requires at least political antlitary power on the part of the world
organization? How can global domestic politics immlglobal distributive justice in an
economically stratified world society? | will cetze Habermas’ cosmopolitan project in light of
these questions. My critique will focus on the disse justification of norms in general and
human rights in particular, Habermas’ proposal aititevel global governance without world
government, and the model of global domestic msliti will lay the groundwork for my critique

by briefly over viewing these core thematic arealeWw.

Habermas’ cosmopolitan project is grounded on tbemative force of human rights which
determines the regulation of economic globalizateomd irrational manifestations of state
sovereignty. This is certainly an affirmation oéthupreme value of human dignity and freedom
transcending all material interests, and particatazial and political values. Habermas justifies
the co-genesis of human rights and popular soveneign the basis of communicative freedom
that is conceived to exist in communicative acty@ared towards reaching understanding. As
such, the normativity of human rights can be saithé¢ derived from the autonomous status of
the public sphere from material, political and artar interests to justify moral norms through
deliberation and discourse. Habermas then prescabeolistic system of rights that should be

realized by a constitutional sate or a cosmopoligal order.



At the domestic level, the constitution is conceivees an ongoing project with the goal of
realizing a system of rights in changing circumstan This goal is to be achieved through the
control of the political and economic system by Wik of the people developed in deliberation
and discourse. This is the foundation of what Hataer calls constitutional patriotism — the
commitment to maintain the constitutional projestam association of a free and equal citizens

under laws they have themselves created.

Haberbmas’ multi-level cosmopolitan legal ordequgh lacking the character of statehood, is
geared towards realizing the same system of righitis. also requires the institutionalization of
transnational opinion and will-formation so thatrme can be justified independently of
economic globalization, supranational and transnati legal orders, and particular national
interests. This is considered significant to depetosmopolitan consciousness and solidarity in
individual citizens so that they can influence theespective sates and transnational

organizations to consider themselves as part osmopolitan legal order.

Even if Habermas provides human rights as ceuleéihing elements of constitutional order
both at the domestic and global level, the jusiitn, content, and cross-cultural validity of
human rights as universal individual rights is m@&yond controversy and criticism. While
Realist scholars criticize the application of tlee@ept of human rights in international relations
as the moralization of politics masking one’s iat#r non-Western governments consider them
parts of cultural imperialism. Specifically speakinnon-Western governments opposed the
universalism of human rights on the ground thét justified with a reference to western culture
of possessive individualism. How can then the diss® justifying of human rights developed in

a particular western culture be cross-culturallyd?a

This controversy over the philosophical justificatiof human rights is important in order to
examine the universality of the discourse of jitsiion of moral and legal norms .I would like
to mention here that the universal claim of normstified in discourse is grounded on the
universal pragmatic presuppositions of communicato the fulfilment of the procedures of
discourse. Thus, | would like to criticize Habermastification of human rights in light of the

problems facing the justification of norms in gaeihat is, economic, political, cultural and
private interests will affect the procedures antbaomy of the public sphere in the justification

of norms that would claim universal validity. Whese extend the procedural account of norms



to the global level, it is necessary to examihe tutonomous status of national and
transnational public spheres from economic glol#ibn, particular political and cultural values.
This will be important to assess as to whetherdileourse of justification of norms in general
and human rights in particular mask particular eooie, political and cultural interests that it

claims to transcend.

| think, the global controversy over the contemig @ross cultural validity of human rights will
pose challenges to Habermas’ cosmopolitan profécst, an ultra minimalist conception of
human rights protection at the global level limitedcivil and political rights will lack cross-
cultural validity. Second, even if a universal cemsus on human rights at the global level can be
assumed, securing world peace and human rightsstently and non-selectively will become

guestionable in as much as the new world orgaizdsicks the character of statehood.

The regulation of economic globalization and theliration of economic and social justice
through global domestic politics at the transnalolevel will also be challenged by the
economic stratification of world society. We cardarstand this in view of Habermas’ argument
that the legitimacy of transnational negotiatioepehds on the influence of transnational public
spheres. In this respect, | will argue that tratisnal deliberations will not be inclusive for the
obvious reason that the majority of the world pagiohs lack the minimum social and material
conditions for such discourse. Thus, the goal ofroeming global wealth disparities will
ultimately become dependent on the transcendengeiaite interests on the part of the few
participants in discourse to produce norms for shke of humanity. However, this will be
difficult to assume because the autonomy transmatigublic spheres is compromised by
economic globalization. As such, we are requiredjdestion as to whether the public sphere
itself structurally depends on the economic sicaifon of world society and can be used to

pursue one’s economic interest.

Thus, | have divided my criticism into three rethtgarts. In the first part, | will examine the
normativity of human rights, that is, whether thecdurse of human rights or the autonomous
status of the public sphere is contaminated by @oin globalization. To achieve this, | will
clarify justification of norms in general, and | liwshow the problems that challenge the
normative status of the domestic public sphere.ill then situate Habermas in the global

controversy over human rights. In the second panit)l examine Habermas’ model of multi-



level global governance without global governmémtthis part, | will examine the tenability of
Habermas’ distinction between “state” and “consititu’ especially at the supranational level of
governance and the hierarchy of human rights treierimas adopts. In the third part, | will
examine Habermas’ model of global domestic politinghis part, | will examine the feasibility
of Habermas’ project especially to overcome glodatial and economic inequalities. | will
argue that this project is constructed based onradéntric analysis of the effects of economic
globalization, especially, the development of cogalibtan consciousness due to transnational
migration. This overlooks both the plight of peoplehe postcolonial South and the possibility
of developing popular based nationalism to overcahw devastating effects of economic

globalization.
4.1. The Normativity of Human Rights in the Age ofGlobalization

Habermas’ justification of human rights reflectdual conception of human rights both as moral
and legal norms. Habermas affirms that “Human ggire Janus-faced, looking simultaneously
toward morality and law” (PNC: 118). What this measthat human rights share the features of
both moral and legal norms. Human rights are legams because they are basic individual
rights within constitutional democracy. They arscaioral norms in that they refer to all human
beings. This, however, does not mean that humdntsrigre derived from the pre-political, pre-
social moral rights of individuals. This is so basa the discourse justification of a system of
rights does not presuppose pre-given natural righiadividuals prior to citizens’ practice of
self-determination or opinion-and-will formationhds, Habermas justifies the co-originality of
human rights and poplar sovereignty only with thesppposition of the discourse principle “D”
and the legal medium (basic rights of individuas¥ chapter 1sec.3). Hence, “human rights are

not pre-given moral truths to be discovered buteaare constructions” (PNC: 122)

Nevertheless human rights are not merely legalsiglit share the features of moral norms in
two ways. First, human rights like moral norms areversal in that they not only refer to
citizens of a given state but to all human beir8gcond, like moral norms, the justifications of
human rights require moral argumentation. In otlverds, unlike other legal norms within a
state, human rights are justified without a consitien of what Habermas calls ethical-political
and pragmatic interest. As such, the justificabmoral norms in general and human rights in

particular requires not only the autonomy of poéti deliberation from political and material



forces but also the transcendence of ethical vanedsprivate interest on the part of participants
in the deliberation. It is this conception of awiory and transcendence that constitutes the

universality of moral norms in general and humahts in particular.

| think, Haberams’ justification of human rightsncde criticized on the ground that the
autonomy of the public sphere and participant'adcandence of private interests do not reflect
the realities of pluralistic societies or capitiliseral democracies. | will not discuss in dethi
criticism raised against Habermas’ idealizatiortha bourgeois public sphere and its decline. It
suffices here to state that the bourgeois publespwas dominated by white, property owning
males and excluded the working class, women aner®tinom participation. In fact Habermas
continuously refines the original thesis of the agpt of the public sphere in response to his
critiqgues. However, the public sphere still forrhe ground of Habermas’ democratic theory. He
affirms the importance of markets and the admiaiste state but argues that they can not be
expected to bring democratic transformation by thelwes. As such, “the democratic ideal
should be to bring those[the market and the adtnatige state] under the control of the will of
the people as formed in open and public debate’Qafthy, 1996:63). The public sphere is now
conceived as an arena of deliberation and debatmgnmformal organizations and voluntary
associations on issues of public interest. Thiken to be significant for the legitimation of

formal decision making processes.

Nevertheless the presupposition of the autonontii@public sphere from political and material
forces is still unrealistic in pluralistic societiavhere economy and state are systematically
integrated. This implies that the public spheresubverted by organized interests and power.
Even if Habermas himself admits this fact and iss@ the revitalization of the public sphere,
the reality of capitalist democracies could nofifiuhe presuppositions of ideal discourse. Uwe

Steinhoff notes that;

Habermas mentions the public sphere as an ultimalekisive bastion of legitimacy.
However, it is not at all clear how the public sphehould be able to so stem the tide of
the invasive illegitimate power that a discursivecidion can be made that is at least
sufficiently competent. After all, as Habermasreotly notes: “No doubt... [the]
assumption of an unsubverted... political public sphe unrealistic”. Yet according to
Haberma's own model the mere fact of a subversibthe® communicative situation
already violates the requirements of a competesttalirse. Moreover, public spheres are
not infrequently taken over by precisely the iltisgate power that they are supposed to
repel (2009:233).



Thus, democratic politics is not predominantly deieed by rational debate and consensus.
Rather it is subject to ongoing interplay of powed interests. We can understand this in two
ways: First, the laws and decisions of the statendb reflect public interest developed in

discourse. Rather, the laws and decisions of thie serve to pursue illegitimate political and
economic interest; second, the very procedural ireouent of openness and inclusiveness of
deliberation is affected by political power, econommterest and social values. As such even if
the concept of the public sphere is significant democratic theory, Haberma’s idea of one
inclusive democratic public sphere and the pressigipa of consensus cannot fit the realities of

capitalist democracies.

Habermas’ conception of one inclusive democratiblipusphere and the ideal of consensus is
also challenged by different scholars. In the fos$e, Nancy Frazer argues that participation in
the public sphere is not universal because it isrdened by the values of dominant culture and
power .She suggests the possibility of conceivindtiple public spheres which can overlap, or

compete or conflict. She affirms that “an adequateception of the public sphere requires not
merely the bracketing, but rather the eliminatidrsacial inequality... a multiplicity of publics

is preferable to a single public sphere both iratsied societies and egalitarian societies”

(1996:136-137).

Thomas McCarthy also challenges Haberma’s assumpfioational consensus especially with

regard to moral norms which are to be binding dmaman beings. McCarthy argues that in as
much as participants in discourse have differemdwaews, they may disagree as to whether an
issue is moral, ethical and pragmatic. As suchatgeies that rational consensus shall not be

presupposed. Rather, difference or disagreemerttlmeysart of discourse. McCarthy states that:

If not even moral philosophers have been able teagn the nature and cope of
morality, any realistic conceptualization of thenawcratic public sphere will have to
allow for disagreement in this regard too. Furthems, since political discourse always
takes place under less than ideal conditions, it aWays be open to dissenters to view
any given collective decision as tainted by dedféintitations and thus as not acceptable
under ideal conditions. Disagreements of thesessame likely to be a permanent feature
of democratic public life. They are in general resble by strategic compromise,
rational consensus, or ethical self-clarificatiom Habermas’s sense of these terms. All
that remains in his scheme are more or less sudbtlas of, e.g., majority rule and the
threat of legal sanctions. (1996:67-68).



Thus, the universality of human rights both as llega moral norms appears to be problematic
for the obvious reason that the autonomous stdttiseopolitical public sphere is shown to be
challenged by material and political forces. Fumha@re, the universality of moral norms
produced through consensus is questionable begaseipants in discourse can not transcend
or be expected to transcend their particular ethigles and private interests to reach consensus
on moral norms that are universally applicable ltchaman beings. | think, it is important to
examine Habermas’ justification of human rightsiasversal individual rights within the context
of the global controversies over the content, hama and cross cultural validity of human
rights. To this end, | will clarify the historic neial context that contributed to the
internationalization of the concept of human righkee global controversies associated with it,
and situate Haberams in this debate.

The concept o human rights assumes central placg&emational relations after WWII. 1t is
associated with the establishment of the UN in 1848 the proclamation of the Universal
Declaration of Human rights (UDHR) by the Generass@émbly in 1948.The historical
background that contributed to the global discounsédnuman rights was the gross violation of
human rights or genocide by the Nazi regime. Pl&mgn states that:

The need to institutionalize human rights discowatsthe level of international relations

become more urgent after the second world war,nguwhich human rights violations by

the totalitarian Nazi regime were so extreme thatyt were regarded not simply as
crimes against individuals but as crimes againshhuaity as a whole (2006:145).

The UN charter expresses a reaffirmation of faitHundamental human rights as one of the
central objectives of the world organization. ThBHR also proclaim human rights as goals to
be achieved by every state. The founding membethefUN and signatories of the UDHR
agreed on the prevention of gross violation of humghts, though shocked by the atrocities
committed by the Nazi regime, the philosophical nidation, content, hierarchy and cross-
cultural validity of human rights has remained cowérsial. The application of the concept of
human rights has been criticized as the moralimatib politics by realist scholars like Carl
Schmitt. Non-Western governments’ especially Eastiad governments consider the
globalization of human rights ideological instrurteeaf cultural imperialism. The controversy is
related with the universality of human rights clainby the UN and UDHR while their

justification is rooted in the specific westerntové of individualism and the much discredited



natural theory of rights. Even though the UDHR dgcdihe western concepts of ‘natural rights’
and use the ‘concept of human rights, Michael Fazenotes that;
The concept of human rights is however, suffigiesithilar to the Lockean concept of
natural rights that it is located in the westertbdral tradition. This makes it doubly
controversial; because it is western, and becatss liberal. However influential the

concept of human rights may be, and however appgdlimay to many people, it is
philosophically ungrounded (2002:35-36).

It is precisely the application of this subjectisad moral ideal of human rights that realist
scholars opposed in international relations. Spdly speaking, Carl Schmitt convincingly
argues that the internationalization of human =glg simply the moralization of politics
masking one’s interests. In addition, the moraiarabf politics, that is, the judgment of political
enemy in terms of good and evil can be used to ehize and annihilate the enemy. Schmitt
affirms that “when a state fights its political emgin the name of humanity, it is not a war for
the sake of humanity, but rather a war whereinréiquéar state usurps a universal concept in its

struggle against its enemy” (cited in Habermas54Q:

Habermas agrees with Carl Schmitt with regard te tlangers inherent in the moral
interpretation of human rights. However, Habermagues that the implementation of the
concept of human rights in international relaticmeot tantamount to the moralization of politics
because human rights are legal rights. Haberméssdaat “The concept of human rights does
not have its origins in morality, but rather betirs imprint of the modern concept of individual
liberties, hence of a specifically juridical contedO: 190). For Habermas, the origin of the
modern idea of human rights can be traced backdcAmerican Declaration of Independence
(1776) and the French Declaration of the rightsah and citizens (1791)

However, by accepting the legitimacy of those ledgatuments, Habermas falls back to legal
positivistic stance that he criticizes. Indeed, éfallas contradict himself when he assumes the
legitimacy of at least the American and German ttut®nal principles. Uwe Steinhoff states
that “Although the legitimacy of our [German] catgiional principles has never been
demonstrated in an ideal discourse (since therenkasr been such a discourse), Habermas
simply assumes the legitimacy of our constitutiod &f the laws generated according to the
procedures it prescribes” (2009:235).



Be that as it may, by avoiding a moral reading ofman rights, Habermas rejects the realist
objection to the global politics of human rights msralization of politics and defends the
construction of a cosmopolitan legal order. Heraf that:

Human rights fundamentalism is avoided not by recmg the politics of human rights,

but only through a cosmopolitan transformationtaf state of nature among states into a
legal order. (10: 200-201)

Thus, Haberma’s argues that the internationalinatib human rights does not amount to the
moralization of politics but the juridificaiton afternational relations. Due to juridical nature of
human rights, the global realization of it simplgquires the establishment of an impartial

judiciary and fair enforcement mechanism.

Nevertheless Habermas’ legal reading of human sigind his argument for global realization
still face the challenge of cross-cultural validijow can Habermas’ legal individualist account
of human rights be valid in non-western Asian arfldcAn communal societies? These societies
prioritize the community over the individual, dgiever rights or ethics ever law.As such, the
legal individualist interpretation of human riglgeems to be incompatible with communally
structured societies integrated more by duty thgint.r Thus, the call for the global juridifciation
of human right amounts to imposition of westernuna of individualism or what is commonly

called western cultural imperialism.

The critique of the universality of human rightstias expression of cultural imperialism is often
advocated by Asian governments in international dnumght conferences .specifically, Asian
governments opposed the universalism of humangightthe Vienna world conference on
human rights in 1993. They argued that the unilgysaf individualistic human rights
undermined shared cultural values which really gikiape to rights at all. The foreign minister
of Singapore claims that “the extent and exerciseghts... varies greatly from one culture or
political community to another... because [rightsd #re products of the historical experiences
of particular peoples” (cited in pheng chea, 2088)1Thus, Asian governments view the global
juridification of human rights as western cultunaperialism. This is implicit in the Bangkok
Declaration Signed by Singapore, Taiwan, Malayaim China in 1993. Thomas Pogge (cited in
Flynh, 2003:430) explains the arguments and reagamst the global juridifciation of human

rights as follows.



Insistence on the juridifciation of human rights.coymkes the communitarian and East
Asian criticism that human rights lead persons iew themselves as westerners:
atomized, autonomous, secular and self-interedtedividuals ready to insist on their
right no matter what the cost may be to othershergociety at large.

Even if Haberma’s individualistic legal conceptioh human rights is still within the western
legal tradition, | think, the above quoted critmian not be leveled against Habermas at the
theoretical level because his theoretical justiftcaof the system rights and the constitutional
state has an intersubjective foundation. In otherds, Haberma’s individualistic interpretation
of human rights is not equivalent to the westeriiucel of possessive individualism which
justifies individual rights on a pre-social, preqdé moral ground. For Habermas, individuals
acquire rights only in the context of a legal conmityi presupposed on inter subjective
recognition .Habermas asserts that:

At a conceptual level, rights do not immediatelyereto atomistic and estranged

individuals who are possessively set against or¢hen. On the contrary, as elements of

the legal order they presuppose collaboration amaupjects who recognize one

another, in their reciprocally related rights andities, as free and equal citizens. This

mutual recognition is constitutive for a legal ordeom which actionable rights are

derived. In this sense “subjective” rights emergeariginally with “objective” law, to
use the terminology of German jurisprudence. (B88).

Thus, Habermas’ justification of human rights agdividual rights can be defended against the
non-western criticism of possessive individual tiglHowever, Habermas’ thesis of the global
juridifciation of human rights still faces the clealge: why should non-western societies adopt
the individualistic form of law developed in westesocieties? Is the Western legal tradition

normatively superior to non western values?

Habermas does not justify the universality of homaghts by affirming the normative
superiority of Western culture of individualism. tRer, he turns to the functional argument that
the individualistic form of law is functionally nessary in capitalist socio-economic
modernization. Modern economic societies demanuvichgalistic legal order because they rely
on the decentralized decisions of independent sicids such, non-western societies should
adopt the individualistic legal tradition becausé&elps them function in a globalize system of
market relations. The questions is not whether lmunghts as part of an individualistic legal
order are compatible with non-western cultures Whiether these cultures can successfully be
integrated in global socio-economic modernizatldabermas explains this as follows



From the perspective of Asian countries, the qaesi$ not whether human rights, as
part of an individualistic legal order, are compa with the transmission of one’s
culture. Rather, the question is whether the tiaddl forms of political and societal

integration can be reasserted against-or must edtbe adapted to- the hard-to-resist
imperatives of an economic modernization that has approval on the whole. (PNC:

124)

Is Haberma’s call for the global juridifciation béiman rights simply an attempt to give a human
face to economic globalization? How can Habermasfjuthe normativity of human rights if he
views them as functional requirements of econonbbaization? In this regard, | agree with
Pheng Chea’s argument that “the normativity of hommights is necessarily contaminated

because they are repeatedly rewoven back to thidvgoof global capitalism” (2006:13).

Habermas argues that the global controversy dveecontent and validity of human rights can
be resolved through discourse and deliberation.videss the emergence of a global public
sphere due to globalization process as an arewissoburse oriented toward consensus on the
precise nature and realization of human righthatgiobal level. In light of our discussion with
regard to the questionable status of the autondndgpmestic public sphere, how can we assume
the emergences of global public sphere that couddify the normatively of human rights
independently of global capitalism and power? Letlaok closely at Pheng Chea’s argument
that the global discourse on human rights and th&raversy between Western and Asian
government is linked to economic globalization ardmine Habermas’ trust in the questionable

status of a global public sphere.

According to Pheng Chea, the disagreement of Northeegemonic states and Asian
governments over human rights should not be intéedras the conflict between universalism
and cultural relativism in as much as both funcimthe framework of economic globalization.
Northern governments especially the USA advocateuhiversality of individualistic human
rights because there is a close link between hunglns and commercial industrial growth.
Chea argues that the globalization of human rigimg the market economy, in other words,
serve Northern economic hegemony;

It can cover up the scandalous open secret thatrélseurce-intensive and inherently

wasteful macro-policies of economic developmentraatket economy-led linear models

espoused by international development agenciesfiaadcial institutions such as the

World Bank and International Monetary Fund forcereocountries of the south deeper

and deeper into debt, there by maintaining an urjlsbal economic order controlled by
a handful of elites, transnational corporations @# and Northern states. (2006:61-62)



Furthermore, Pheng Chea argues that the close ciomebetween human rights, trade and
Northern economic hegemony is evident if one tdkescase of the global institutionalization of
intellectual property rights. The best manifestatf this is the WTO agreement on Trade
Related Aspects of Intellectual Property Rights IHR. According to Chea, the TRIPS are a
“policy of technological protectionism” aimed atetltonsolidation of international division of
labor whereby Northern countries generate innomatiod southern countries become markets
for resulting products and services. It is an ageanent of global division between knowledge
rich and poor countries there by recolonizing ti¢el by permanently blocking them acquiring
the knowledge and capacity of accumulate wealtleaGlrgues that:

Indeed, the global expansion of intellectual prdpearotection can also be a legalized

form of late capitalist theft. As Vandana Shivang®iout, international patent and

licensing agreements facilitate a new era of bipénalism since they are used by

Northern-based transnational pharmaceutical and ilgsiness corporations to

monopolize the biological resources of the Thirdrid/owhich can be developed into
drugs, food, and energy resources. (lbid: 162-163)

Thus, the universalism of human rights advocatedth®y western world serves to justify
encroachment upon the national sovereignty of theeldping world “political freedom and the
liberalization/freeing of trade go hand in handeTbrmer secures assent for the globalizing of

market mechanism and the continuing fiscalizatibtihe globe” (Ibid: 163)

It is precisely the priority of political and civilghts in the west that Asian governments reject.
The argument of Asian governments against the iddalism of human rights is not as such a
complete rejection of the global discourse on hunngints. Rather, they would like to make civil
and political rights subordinate to socio-econonuhts expressed as the right to development.
According to Chea, Asian governments accuse westend of applying a limited vision of
human rights “as a power play to sabotage the enmnsuccess East Asia” (Ibid: 156). As such,
these governments reaffirm national sovereignty amedist intervention by Northern
governments over human right issues. Hence, “Agianernments therefore argue that
communitarian values and national-territorial imtggare necessary conditions far the concrete

maximization of human dignity” (Ibid: 157).



Habermas criticizes Asian governments in usingucal rights to justify authoritarianism and
violation of civil and political rights. To my mindowever, Pheng Chea correctly recognizes the
internal contradiction of the claim of Asian goverents for cultural rights on the ground that
they themselves do not respect cultural differeacd most importantly make cultural rights
instrumental to their model of state capitalisme&inotes that;

[tihe claim to cultural difference by Asian statissitself questionable since the figured

face of statist cultural difference is not identita the cultural diversity of its peoples.

The very governments that claim to be the custed@nSoutheast Asian cultures are

responsible for the destruction of the culturethdfgenous peoples who stand in the way

of the deforestation and mining project of statgpmarted capitalist development
(2006:147-148).

Habermas’ theoretical justification of human rigphtsvides a holistic system of rights including
civil, political, and socio-economic rights. He tmizes the one side interpretation or
implementation of socio-economic rights by Asianvgmments. Habermas argues that
normative priority can not be accorded to social asonomic rights over civil and political
rights because the former simply serves the exedfisndividual rights.

From a normative stand point, according “prioritytb social and cultural basic rights

does not make sense for the simply reason thatrigldis only serves to secure the “fair-

value” (Rawls) of liberal and political basic rightlie the factual presuppositions for the
equal opportunity to exercise individual rights (EM25)

From the above quoted reading, it is possible guerthat Habermas accords priority to basic
civil and political rights or view socio-economiad cultural rights to be instrumental to
individual rights. This does not differ from the gition of western government. However,
Habermas simply argues that the creation of a ¢ltdgml order which demands the global
recognition to basic civil and political rights ssgnificant in order to facilitate cross-cultural
dialogue so that western interpretations of humights will be evaluated in non-western
contexts and a global human rights regime can bdirteated. In addition, cross-cultural
dialogue shall not be the sole role of governmentadigious leaders. Rather interpreting
tradition should be the task of global civil sogievhich requires the establishment of
transnational democratic institutions and transalopublic spheres. Jeffrey Flynn (200:456)

explains Habermas intention as follows:



Meaningful cross-cultural dialogue must involve mthnan taking government leaders as
sole spokespersons for their cultures. It meansdbenocratic institution must take root
sufficiently to allow those affected the chanceddicipate in an inter-cultural dialogue
in order to develop their own interpretations of aththeir tradition can or can not
support. In order for inter-cultural dialogue to ibg legitimacy to a consensus on a
broad range of human rights, a variety of intratouhl dialogues need to be under taken
and sustained in a way that protects those who tiakle them.

Be that as it may, like the western and Asian coesit Habermas’ argument questionable is due
to the fact that the autonomous status of transmalti public spheres from economic

globalization is uncertain.

Habermas assumes that the postnational constallfgimrs the creation of a global legal order
and development of cosmopolitan consciousnessidnégard, the global and transitional public
sphere is conceived to transcend particular antmat interests which would enable it to
become an arena of discourse that mediate betwamarhty and a global legal order. In this
regard, he takes NGOS, interest groups and civiteso associations as representatives of
universal human concerns. However, in the abserficeupranational executive body, civil
society associations become dependent on the ag#nogtion-states. “Indeed, even when
NGOS invoke former international human rights iastents to make their claims on behalf of
humanity, these claims are always channeled thrapgtific national sites, against specific
nation-states.” (Chea, 2006:166). According to Bh€hea’s observation, human rights NGOs
function in an unequal global economic order arsh\arnerable to co-optation by computing
states on both side of the North /South divide.&Ohates that

In fighting against state violations of human rightNGOs from the south are

precariously balanced between, on the one hanginglon Northern sources for funding

and the risk of co-optation by the internationaldiaeand the expansionist economic

interests of wealthy post industrial countries and,the other hand, criticizing statistic

models of development in the south without jeogardithe ambivalent need for the

nation-state as an agent of accumulation in defemganst transnational capital. Simply

put, NGOs are always part of the linkages of globapital as they invest state-
formations and are effective only by virtue of lgesn.(Ibid:166)

Thus, it is possible to state that the global pubphere does not possess the requisite autonomy
to mediate between humanity and a global legal rorleen if there is no other normative
choices’ in the task of constructing a normativebgl legal order than human rights, the
universality of human rights always function withime historio-material context in which it is

posed. This is works for the individualism of hum@ghts justified on the basis of morality



peculiar to western tradition, human rights to erat self determination on the part of non-
western cultures and the individualism of humarhtsgjustified on the ground of inter

subjective reason in Haberma’s case.

To summarize, | have demonstrated that Habermasfigation of human rights moves along
both legal and moral lines. He avoids a strong miotarpretation of human rights because it
undermines notions of public autonomy or populaeseignty. The universality of human rights
justified in moral discourse is shown to be prokd¢éimon the ground that the autonomy of the
public sphere and participant’s transcendencelotatvalues and private interest to serve as a
pure ground for a rational articulation of normsqgisestionable. | have also argued that the
justification of human rights as universal indivaduight which requires only the establishment
of global legal order lack cross-cultural validitif. also can not escape contamination by
economic globalization. | have demonstrated thisshpwing the contamination of global
transitional public spheres by economic and pddrcstic interest. This in turn affects the
normative status of transitional public spheredov/e as an arena of cross-cultural dialogue to
reach consensus on a global human rights regimeaddition, the contamination of global public
sphere by economic globalization would make iticlifit to pose it as representative of humanity

before a global legal order.
4.2. Critique of Cosmopolitan Legal order Without aState

Habermas develops a cosmopolitan legal order basetthe universality of human rights and
democratic participation—the central normative pipres of the constitutional state. However,
Habermas makes a distinction between “constituti@md “state” to provide a global
constitutional order lacking the character of $tatel or simply a multi-level global governance
without global government. Habermas locates thkzegeon of world peace and human rights at
the supranational level while realization of globdistributive justice is located at the
transnational level. Nonetheless Haberma’'s distinctbetween “constitution” and “state”
especially at the supranational level becomes muedile for the reason that the world
organization can not apply cosmopolitan law esplgcegainst major powers if it lacks the
political and military power to enforce its decisgo Furthermore, Habermas adopts an ultra

minimalist conception of human rights limited toofection of civil and political rights. In the



following discussion, | will examine Habermas puatjef a cosmopolitan legal order without a

state and also his ultra minimalist conceptionwhhn right at the supranational level.

Habermas model of global legal order without a sgeescribes human rights protection and
world peace to a new world organization or a refifdN. The reformed UN, however, lacks
the character of statehood, that is, it does nesg&s a monopoly on the legitimate use of force.
According to Habermas, a reformed UN would be madmuntable to global public sphere and
the Security Council would act under constitutioodligation. In light of the selective and
inconsistent protection of human rights and wonrtthge characteristic of the UN system, how
can a reformed UN consistently apply cosmopolitam if states retain the exclusive control over
military power? This question is important if orecognizes that the UN system itself reflects
the hegemonic law of the stronger legally securethe Security Council. As such, the veto
power possessed by major powers can undermineithefwethers members or the function of
the world organization. The history of the UN atites this.

Thus, “constitution” and “state” become closelyatet in that generality and consistency in law
presupposes some capacity to enforce legal norsisugh, Haberma’s model of constitutional
order lacking character of statehood becomes quedile because the reformed UN lacks
appropriate political and military power and hemeg&not consistently apply cosmopolitan law
especially against major powers such as the USAnaCIBritain, etc. Indeed, Habermas appear
to be realistic when he suggests that the UN refsiiwuld take into account “the legitimate

interest of a super power that must be kept intedranto the world organization” (DW: 173).

Whatever the case, Habermas’ model of global g@rer& without global government becomes
unacceptable because the consistent and non-gselegiplication of cosmopolitan law demands
political and military power on the part of the Wborganization. This is to suggest that even if
cosmopolitan legal order may lack the characterstate hood as a whole, it requires the

establishment of some core elements of global gorent especially military power.

Habermas attempts to defend this criticism by ermsigiveg the postnational constellation, that is,
the blurring of the distinction between foreign ashmimestic policy which will force states to
replace the traditional forms of diplomatic pregsuand military force with “soft power”. He
also counts on the emergence of global public gphad discourse .He argues “we should not

underestimate the capacity of international dissedo transform mentalities under the pressures



to adapt to the new legal construction of the maéonal community” (DW: 177). Haberma’s
argument is that even if major powers like the U&ses’ military power to ignore the UN and
cosmopolitan law, they might not employ this powecause of an altered self perception or the

influence of international discourse.

Habermas also attempts to deal with the probleappfying cosmopolitan law consistently and
non-selectively by limiting the function of the vdrorganization to the protection of human
rights and world peace which are universally ac@pHuman rights protection involves only
the negative duties of preventing massive humalmt nglation due to armed conflicts, ethnic
cleansing and genocide. According to Habermascudtures consider wars of aggression and
crimes against humanity human rights violation.sTban serve to justify the decision of the
world organization.

The negative duties of a universalistic moralityjustice-the duty to refrain from crimes

against humanity and wars of aggression are rootedall cultures, and happily

correspond to the yardsticks which the institutafrthe world organization themselves
use to justify their decisions (2005:35).

However, Haberma’s argument can be challenged tvwendirections. First, in light of the
global controversy over human rights, and econagtobalization, affirming the universality of
civil and political rights will not do justice touman rights. | will clarify this argument below.
Second, even if the international community careagyn universalistic morality of justice, the
decision to go to war is the most fundamental aodtroversial issue according to realist
scholars such as Schmitt. In this regard, reatisolars affirm that states cannot simply transfer
their power of decisions on war and peace to adwvorfanization. Indeed, this is historically
proven in that even if states sign the prohibittonwar of aggression, a central principle of the
UN system, it is those same states that violate v or undermine the UN system. The
application of the special function of the new wodrganization will surely turn out to be
controversial. “The fact that the prohibitions orarwof aggression or genocide are now
universally accepted hardly ensures universal lleteauncontroversial agreement about what

they concretely entail” (Scheuemann, 2007:13).

An ultra minimalist conception of human rights ke tsupranational level is also difficult to
accept. Habermas clearly avoids all problems ofas@nd economic origin from the strictly

circumscribed and legally specified domain of humights violations. As such, the new world



organization is not concerned with guaranteeingntaimal social and economic conditions
necessary to realize the human right goals of tNecblarter. For Habermas, world citizens are
not also expected to reach consensus on polisaks of economic origin.

EDTIf the international community limits itself $ecuring peace and protecting human

rights; the requisite solidarity among world citieneed not reach the level of implicit

consensus on thick political values orientationt tisanecessarily for the familiar kind of
civic solidarity among fellow nationals (DW:145).

Thus, the solidarity among world citizens and thaction of the world organization do not
include the positive commitment to overcome gladmadial and economic inequalities. Problems
of global economic and social inequalities are @ssto be addressed through global domestic
politics among regional blocs, and multilateralargations at the transnational level. Although
the world organization can formulate general pptes of transnational justice, this is not a strict
obligation on global players because political éssthat reflect difference in value orientations
require negotiation and compromise among globaygrka As such, the goal of overcoming
extreme social and economic inequalities is depanaie the ethical and political orientation of
global players. Cristina Lafont correctly notesttha

Fulfilment of the most basic human rights worldejicsay, eradicating severe world

poverty, could be a goal of global domestic pditibut yet again it might not be. It all

depends on whether altruistic values happen tartph over other legitimate interests

and value preferences of the major global playsueh as the interest in eradicating the
differential in welfare within their own countriefor example. (2008:74)

Haberma’s exclusion of socio-economic rights fréwa tunction of the world organization stems
from the commonly held belief that those rights distinguishable from civil and political rights
in that they can not be decided in courts of lavarer not justifiable. It is commonly argued that
violations of socio-economic rights are vague tdinde and perpetrators can not be easily
identified. Hence, the alleviation of those probdedepends on benevolent or positive action
from third parties which ultimately is open to valpreferences. Thus, according of Habermas,
assigning the world organization the function ajulating economic and social problems will
affect the legitimacy of the world organization Haimas substantiates his argument by taking
the lesson of the UN which broadens its task otedaeping and human rights to overcoming
socio-economic problems. However, the result waaddrous for the UN. Habermas explains

this as follows:



The expansion of the concept of international secomakes it unthinkable for the United
Nations to restrict itself to the central tasks pface-keeping and human rights. The
Economic and Social Council was originally intendednterlock those policies with the
overwhelming tasks of global development. But @s¢hareas the UN swiftly came up
against its limits .Outside its framework an intaional economic regime was
established under the hegemony of the Untied Staf@ecision making on international
economic matters, particularly in the area of ficarand trade, has long left the Untied
Nations and no amount of institutional reform vbiting it back (2005:36).

Despite the apparently convincing reasoning of Habs, there are good reasons to consider
poverty related deaths human rights violations poderty reduction can be an issue of global
justice (besides the negative duties of justiceart substantiate my argument in four different
ways. First, more people die from poverty relatedvpntable diseases than in wars. “It is a
shocking fact that, in the developing world, alm88t000 children younger than five die every
day from preventable diseases which, in the aftlysarts of the world, have been all but
eradicated”. (C. Thomas cited in McGrew, 2004:2)e WHO also report that some 18 million
people die prematurely each year from medical ¢ that could easily be cured (Lafont,
2008:49).

Second, poverty is not always the responsibilityvaftims themselves. In the context of
globalization, poverty is the outcome of structlyrahterconnected politics, economics and
finance. Thirdly, deaths due to preventable diseasel poverty have this time become the
identifiable outcomes of the decision of internasibinstitutions and multi-lateral agreements.
We can take the massive human rights violationaata with the TRIPs (Trade related aspects
of intellectual property rights) regime of the WTa3 an example in this regard. The TRIPs
agreement grants pharmaceutical companies a mgnopdhe production of medicine for a 20
year period. These companies can also determineribe of their products in such a way to
recover research investment. In the well known adgdlVI AIDs, many poor countries were
prevented from providing treatments to victims betause they are unable to produce them but
because they have to comply with the TRIPS regfsesuch, massive violations of basic rights
are associated with specific international regategi Hence, preventing such violations must be

considered a positive duty of the international oamity.



Finally, limiting the function of the world orgartion to negative duties of justice -preventing
human right violations due to armed conflict, igealistic in that it will maintain the status quo
of economically stratified world society. This urth will lead to more conflict which will affect
civil and political rights. Michael Freeman affirrttgs as follows.

In the era of globalization, the struggle for ecorio and social rights is likely to become

increasingly important. This struggle will be hatgecause the political and economic

forces opposed to it are powerful. However, th&ufaiof this struggle will not only be

unjust. It will almost certainly fuel the persistanolent conflicts that afflict many parts

of the world, and that are associated with grossdations of civil and political rights
(2002:166).

4.3. Global Domestic Politics and the Postcoloni&8outh

As it has been mentioned else where in the th&si$jabema’s cosmopolitan project, the
political regulation of economic globalization eslie realized through global domestic politics at
the transnational level. This was also shown to dependent on the development of
cosmopolitan consciousness through the interadiiorational and transitional public spheres. In
turn, cosmopolitan consciousness is significarthat individuals can influence their respective
states and transitional organizations to considemselves as part of a cosmopolitan order and
formulate a world domestic policy geared towarderoeming global economic inequality and
alleviating environmental degradation. The fea#ipbilof Habermas’ project becomes
guestionable if one recognizes the intensificabboompetition among states created by the new
international division of labor (NIDL). Moreoverhe difficulty of conceiving cosmopolitan
consciousness among individuals independently @ tflobalization process appears to
undermine Habermas’ vision of cosmopolitan demacrpblitics. Both of those, however,

demand the reexamination of the central assumptibtisgs project.

I would like to criticize Habermas’ project from ewgeneral perspectives. First, his project is
based on a Eurocentric analysis of the effectxof@emic globalization and multi-culturalism(as
an empirical reality), both of which lead him tdetwate the “postnational constellation.” This,
however, makes him unable to analyze the effe@cohomic globalization on the historically
and structurally marginalized postcolonial SouthisTin turn makes him unable to consider the
possibility challenging economic globalization thgh popular based nationalism, particularly in

this part of the world .Second, Habermas’ modeglobal domestic politics is constructed by



extending the norms and demaocratic institutionhefEuropean welfare state such as the public
sphere, which, in other parts of the world are waetateformed. Given that realizing the goals of
global domestic politics depends on these instihgj and given that these institution are located
in the economically hegemonic North and are alg®eddent on capitalist economy, | would like
to argue that Haberms’ vision of regulating ecoroglobalization and restructuring the world
economic order through transnational negotiatiolh wait only fail to achieve its goal, but also
will have devastating consequences for people @ ghstcolonial south. | will clarify my
argument by reexamining Habermas’ Eurocentric amlyf economic globalization and

multiculturalism.

The Eurocentrism of Habermas’ project is evidertigapplication of cultural diversity and the
first world constitutional state to all over the heb However | would like to emphasize that |
will not criticize Habermas simply because his pobjarises from a particular European
experience of globalization. My focus is to examemee to whether this analysis reflects the
realities in other parts of the world and the ssescef this project in an economically stratified
world society. Habermas’ analysis of economic gliabéion results in two central conclusions.
First, economic globalization undermines the tiadal nation sate. It is also negative in that
states can no more individually regulate econontabalization which points to the need to
establish supranational and transnational politigastitutions. Second, with increasing

transitional migration, it undermines national Basi democratic solidarity. This is revealed to
be positive in that multi-culturalism simply regesr shifting democratic solidarity from

nationalism to constitutional patriotism. This iart is of paramount importance to build
cosmopolitan consciousness which is the basis ofodeatic legitimation of transnational

political institutions and decisions.

Habermas assumes that cultural diversity will regjtine constitutional state to recognize not
only the rights of individuals, but also their autl rights. This also enables the state to engage
in global democratic politics. Habermas does ratmthe problems posed by global socio-
economic inequalities in the realization of a glotd@amestic politics geared toward overcoming
those problems. However, overcoming those problemsires only a shared consensus on peace
full co-existence and human rights. Indeed, theneouc stratification of world society could not



hamper the realization of global domestic politias long as to there exists a global
democratization process and transnational opinmahwéall formation. Habermas argues that
In a stratified world society, unredeemable coudliof interests seem to result from the
asymmetrical interdependencies between developimheanewly industrialized nations
and the less developed nation. But this percepsiamly correct as long as there are no
institutionalized procedures of transnational widkmation that could induce globally

competent actors to broaden their individual prefaees into“global governance”.
(PNC: 54-55).

This requires the development of cosmopolitan donsoess in individual citizens to influence
decisions of global players through transnationaimdcratic institutions and processes.
Habermas takes European cultural diversity creltedransnational migration from south to
north as the model for the development of cosmtgolconsciousness at the global level.
According to Habermas, multi-culturalism, intercw#l contacts and multi-ethnic connections
will “strengthen a trend toward individualizationcathe emergence of “cosmopolitan identities”
(PNC: 76).

This cosmopolitan sprit on the part of states, Halas argues, is developing only in the first
world constitutional state. Third world countriebacacterized by social tension and second
world countries characterized by Authoritarian ¢@gagons cannot provide lessons for a future
global democratic politics. “Only the states of thst world can afford to harmonize their
national interests to a certain extent with themmothat define the half hearted cosmopolitan
aspiration of the UN” (NO: 184). Furthermore, thestf world states are the “meridian of a
present by which the political simultaneity of eoanc and cultural simultaneity is measured”
(Ibid) .1t is first world constitutional sate chatarized by rule of law, tolerance, pluralism, and

sensitivity to the public sphere which can be medet a future cosmopolitan legal order.

Let me raise three points that could explain thieasibility of Habermas’ project especially to
overcome global economic and social inequalitiesstF Habermas’ exaggeration of the
cosmopolitan sprit and peace full character offitst world state can easily be rejected if one
takes the US invasion of Iraq against internatidmal Second, the democratic institution of the
First world welfare state that Habermas applieghi global level is itself a result of high
economic development which can not be realizedhénTihird world. Third, while Habermas is
correct in recognizing the development of cosmaaoliconsciousness and solidarity in

European public spheres during the Vietnam war tedrecent US invasion of Iraq, it is



reasonable to be pessimistic that this solidaray be repeated towards overcoming global
economic inequalities for the obvious reason thet\titality of European civil society itself
depends on uneven global economic structure. “Glebanomic inequality is simultaneously
the material condition of possibility of democralégitimating in the North Atlantic and that
which hampers its achievement in the post colosoaith” ( Chea,2006:65). | will substantiate
my arguments by reexamining as to whether econagioigalization or the “New International
divisions of Labor (NIDL) offers autonomous grouied the formation of post national identities

and a global domestic politics as Habermas affirms.

The NIDL is a neologism coined by Falker Frobekgém Heinrichs and Otto Kreye to describe
the new phase of capitalism or what we now calheauc globalization in their book with the
same title published in 1977. The authors showedotiganization of production at the global
level with an empirical study of the relocationinflustries from wealthier states of European
Economic Community (EEC) to states of the Third leldreginning from 1970s. They provide
three factors that explain this process: First,gkistence of cheap labor force in the Third world.
Second, the division and subdivision of productjmmocess which can be performed with
minimal level of skills; Third, the development d&chnologies of transportation and
communication which make it easier to produce gaswhere in the world. According to the
authors, these factors changed the classical atienal division of labor under which Third
world countries were only producers of agricultigabds, raw materials, and minerals. Now, the
relocation of industries makes these countries ymes of manufactured goods in a world
economy. They affirmed that:

For the first time in the history of the 500 yedd-avorld-economy, the profitable

production of manufactures for the world market Hamlly become possible in a

significant and increasing extent, not only in thdustrialized countries, but also now in

the developing countries. Furthermore, commoditgdprction is being increasingly

subdivided into fragments which can be assignedhahever part of the world can

provide the most profitable combination of capdald labor.... The term which we shall

use to designate this qualitatively new developnierihe world economy is the new
international division of labor. (2007:169).

The NIDL is the underlying cause of the weakenihthe nation-state and also the pluraliziation
of European societies through transnational mignatAccording to Frobel and his colleagues,
the relocation of industries and capital mobiligsulted in unemployment and also undermined

the capacity of industrialized nations to achigsentended goals.



The western industrialized countries are experiegca long-term fiscal crisis of the

state. High unemployment and short-term workingehfarced the state to increase its

expenditure, while at the same time the state’srémeipts have fallen because high

unemployment has reduced the revenue from persaxation and the threat or reality

of industrial relocation has reduced the ability thie state to tax private companies.

(Ibid: 162).
The relocation of industries and the adoption offd&oriented industrialization by the Third
world have also been considered a solution to ppwerd underdevelopment in this part of the
world. However, Frobel and his colleagues suspleist ¢onclusion because market oriented
industrialization is not the result of autonomoesidions,, and policies of developing countries.
Rather, “Industry locates itself at those sites mh@oduction will yield a certain profit” (Ibid:

168).

It is this unregulated aspect of economic glob&lirathat assumes the central theme of
Habermas’ cosmopolitan project. Habermas correchalyzes the effect of economic
globalization on the Nation state as a politicaitoe and national solidarity. He notes the effect
of the NIDL: structural unemployment, incapacitatiaf the European welfare-state, and also the
pluraliziation of European societies as a resultrafisnational migration mainly from South to
North. However, Habermas overlooks the devastaffert of the NIDL on the third world and
presents the development of cosmopolitan conscesssin European societies as a global
phenomenon. Indeed, the newly industrialized ceemiof East Asia benefited from the NIDL.
Nevertheless large segments of the populationeptistcolonial South do not benefit. One can
say that they are superexploited by the NIDL archll@lites. The NIDL also does not end the
North-South income gap as many expected .In faetNIDL weakens the capacity of European
welfare state to meet the demands of its citizéinslso creates unemployment and poverty in
industrialized nations. However, the income gapvben North (First World) and South (Third
world) still persists .Giovanni Arrighi (cited irheng Chea, 2006:37-38) notes that:

[Although] the signs of modernity associated with tvealth of the former First world...
have proliferated in the former Third world; andnitay also be the case that the signs of
marginalization associated with the poverty of tbemer Third world are how more
prominent in the former First world than they weaveenty or thirty years go [, ]... it
does not follow... that the distance between therpowé the former Third world (or
south) and the wealth of the former First World (dorth) has decreased to any
significant extent. Indeed all available evident®ws an extraordinary persistence of
the North-south income gap as measured by GNP patiec.. [In 1999 the average



percaptia income of former “Third world”, countriewas only 4.6 percent of the per
capita income of former “First world” countries, & is almost exactly what it was in
1960 (4.5 percent) and in 1961 (3.4 percent).

It is this fact that justifies transnational migoat from South to North and also the cultural
diversification (pluralziation) of European socésti Habermas’ formulation of postnational
identity is then based on a Eurocentric analysiglafialziation of European societies. He
globalizes the struggle for difference in Europesotieties created through transnational
migration and also the struggle of women, ethnmugs, and nations for recognition. In fact,
Habermas consider all struggles and social movesnaesta form of struggle for cultural

recognition. He states that

Feminism, multi-culturalism, nationalism, and theuggle against Eurocentric heritage

of colonialism are related phenomenon that showt e confused with one another.
They are elated in that women, ethnic and cultanalorities, and nations and cultures
defend themselves against oppression, marginaizatand disrespect and thereby
struggle for the recognition of collective ider@&j whether in the context of a majority
culture or within the community of peoples. We @vacerned here with emancipation
movements whose collective political goals arengefiprimarily in cultural terms, even

though social and economic in equalities as welpabtical dependencies are always
also involved. (10: 211)

From the above reading, one can understand thatrntasb reduces the struggles for
decolonization and the struggle of postcolonial ites against political repression and
structural economic marginalization to a struggbe €ultural recognition. The struggle of
postcolonial societies, however, cannot be undedstbrough a European paradigm of muliti-
cultural recognition. The struggle of postcolorsakieties involves a struggle against political
and economic repression. This struggle for freedogeneral involves both the struggle against
oppressive political regimes which are associatild tnansnational capital, and struggle against
structural impoverishment in uneven global econoariter. Indeed, Frobel and his colleagues
foreshadow this as follows:

After decades and centuries of under developmettteo$o-called developing countries,

the recent export-oriented industrialization of $kocountries offers but faint hope that

living standards and condition of the mass of thpopulation will undergo any

substantial improvement in the foreseeable futMi@eover there is no reason to assume

that the main goal of the politics pursued by ttevegnments of many developing

countries is, in fact, the improvement of the materonditions their population. (lbid:
164)



Habermas’ characterization of states of the Thiodldvas full of social tension, disorder, and his
reading of postcolonial social movements with theradigm of European multiculturalism
becomes less convincing if one understands thecteffethe NIDL. The NIDL and export

oriented industrialization adopted by the Third lddbenefited only few privileged minority.

Thus, the NIDL intensifies social tension and stiegbetween the few beneficiaries and
majority who suffer. Indeed, “the militarization tife so-called third world is a clear indication
that increasingly overt and repressive force isdadeto prevent the violent eruption of social

tension” (Froble, et al, Ibid).

Thus, Habermas’ analysis of economic globalizai®rdimited to Europe. He overlooks the
effect of the NIDL on the postcolonial south andirls to see the development of cosmopolitan
identities at the global level. In other words, Habas’ cosmopolitan project is constructed on
the basis of the democratic institutions of the dpean Welfare state and cosmopolitan
consciousness of transnational migrants. The durestiowever, is, can post national identities
and cosmopolitan consciousness developed withinsthatified field of field of economic
globalization transcend this field and claim forntanity? Pheng Chea argues that multi-
cutlrualism and cosmopolitan consciousness devdlape European societies will not be
concerned with uneven economic development andtfiering of peoples in the periphery.

[a] cosmopolitan consciousness formed in North wtila space that is attentive to

struggle for multi-cultural recognition is not nexsarily concerned with the problems of

uneven development and the super exploitation bbrlan the peripheries. The

difficulties and injustices experienced in Northenalticultural migrant space-struggles

over citizenship rights, problems of internal cdlation, racism and discrimination

within a constitutional framework where justice lvaié done in the best scenario-are not

continuous with the struggles for subsistence whéo compatriots left behind the other
side of the NIDL (2006:69).

Even if Habermas is correct in pointing out thealepment of cosmopolitan consciousness in
the areas of development, environment, and rightgoonen particularly reflected in successive
UN summits and NGOs, it is also a fact that UN sutwirare not determinant of the global
economic structure and decision making. It is thdemocratic decisions of the IMF and WB
especially the structural adjustment polices tbatdd developing countries to liberalize markets
and reduce government spending that brought deirasteonsequences. The WTO agreement
also creates uneven global economic structure. Hvielabermas criticizes neo-liberalism and

suggests democratization of those global economstitutions, the problem is so complex



because international trade agreements are sugpbyteideological convictions of western
governments and corporate lobbying. Robert Huntad&hotes that the TRIPS regime of WTO
was signed due to the pressure of few industridsaath the support of the USA. He states that:
The TRIPs agreement was propelled by a few indigstriainly pharmaceutical, software
and Hollywood-that stand to gain a lot from the teiion of whose interests the US
government championed. It is not obvious hat agestnwritten to suit western

pharmaceutical companies, software companies, thteompicture association, and wall
street city of London are good for the world (20t89-96).

Thus, the UN summits and the NGOs attending thesenat in a position to put pressure on
these global economic institutions. Indeed, to (pdbKBOs as representatives of global civil
society is dangerous because these NGOs are saseatropted by western governments and
transnational capital. Thus, Habermas proposallabaj public sphere or international civil
society to make global economic institutions actable becomes less convincing. David Hulme
and Michael Edwards (cited in Pheng Chea, 200@id)e that:

The danger of imposing foreign models (economipaditical) on other societies have

been well-documented... with increased funding frarthern governments, NGOs are

now in danger of being used in precisely this vespecially where large number of new

organizations are being formed on the back of rigaalvailable donor funds, with weak

social roots and no independent support base...issrdally strengthening civil society,

or merely an attempt to shape civil society in wa#lyat external actors believe is
desirable? Will it promote sustainable forms of deracy?

It is possible to argue that most NGOs advocatdibvexal policies and even further its global

expansion. This is not, however, a wholesale rigjeaif some of the activities of NGOs. Rather,
it is to note that those NGOs are vulnerable tagmational capital and western governments.
Hence, Habermas’ model of global domestic poligeared toward alleviating global economic

inequality appears to be problematic in a stratifirld society.

| have argued that Haberma’s proposal arises franogean experiences of globalization, that
is, the weakening of welfare state and multi-calism. His idea of constitutional patriotism
both as particular and universal forms of idendibes not reflect the realities of the postcolonial
south. Transcending nationalism might suit Europeartext. However, in light of the effect of
the NIDL on local, transnational and global pub$iphere, it is very difficult to provide
autonomous grounds, both from economic globaliragiod particularistic interests, as arenas of

discourse and deliberation for the common intecdshumanity. Indeed, the dependence of



European democracy and public sphere or civil $pa& uneven global economic structure
suggests that Habermas model of global domestitigsohmong global actors may not realize
its goal of overcoming of global economic inequaliRather, it will maintain the status quo of
economically stratified world society.

What strategies are available for the postcolesoath if Habermas is correct in pointing out that

the nation-state and nationalism are underminegcbyomic globalization?

It is undeniable that economic globalization undeed the nation-state in the post-colonial
south. This is simply a matter of fact that mosteadeping countries are implementers of the
economic policies prescribed to them by IMF and M/&ank such as the Structural Adjustment
Policies (SAP). All those prescriptions demand rearkiberalization, privatization and

deregulation so that Third world countries can thet promised aid or loan from developed
countries to realize their development projectsvéineless those prescriptions simply serve to
facilitate transnational capital flows to the detent of the large population of the post colonial
south. Habermas is correct that economic globaizaindermined the nation state all over the

world. However, his Eurocentric analysis of podtral identities is not a solution either.

| would argue that addressing economic globalinatiothe Postcolonial South requires not so
called cosmopolitan consciousness but nationaliBhis nationalism is to be constructed or
developed by people themselves and economic ghatt@n does not undermine this
possibility.In this regard, using the analysis aih® Amin, the Egyptian dependencia theorist,
Pheng Chea argues that economic globalization $eave@om for the development of popular
based nationalism in the post-colonial south. Adiay to Phen Chea, Samir Amin notes that the
liberalization of trade and capital flows globalk/not accompanied by the free movement of
labor from South to North. Even if economic globation brought the global integration of
commodities and capital, large reserve army of dab@main enclosed within national
framework. As such the deterritorialization of plkeois limited. The deterritorilizaiton of people
expresses the idea that globalization would brirggftee movement of people allover the world
without the limitations or restrictions of citizdnp laws and migration policies of states. In as
much as states remain determines free movemeabof through citizenship laws and migration
policies, the deterriotorialization of people reméimited which paves the way for developing

nationalistic solidarity to make the postcoloni@ts serve peoples interest. Chea notes that:



[iinstead of producing large groups of deterritolized migrant peoples who prefigure
the nation-state’s demise and point to a postnalighobal order, uneven globalization

makes the formation of popular nationalist movemémtthe periphery the first step on
the long-road to social redistribution. In this 8pi Amin suggests that in an uneven
capitalist world system that largely confined thesideprived masses of humanity to
national peripheral space, popular nationalism ihet periphery is a necessary
component of socialist cosmopolitanism (2006:39).

We have to be careful here to distinguish Cheatk Aamin’s idea of popular nationalism from
the nationalism of European societies which Haberregects. Nationalism in European context
was the construction of the bourgeois class agtedl through public media. It was grounded on
pre-political identities or common descent. Theaidé popular nationalism that Chea and Amin
propose in the post-colonial south is based oresuff from uneven economic development and
the historical legacy of antiimperialist struggléss such, national culture and national self-
determination is not equivalent to self-assertiba chauvinist pre-political identity. Chea notes
that:
Following the work of Frantz Fanon and Amilcar Catbnational self-determination

can be understood as people’s achievement of tiokedignity so that it can participate
as an equal member in democratic self-legislatiorihe global stage (lbid:73).

Related to the idea of Chea, we can also mentiemndea of cosmopolitan localism that describe
the assertion of diverse localisms as a new foromofersal rights .Philip McCheal explains this
as a form of struggle by communities against theasiting effect of economic globalization
and cultural homogenization.

Cosmopolitan localism questions the assumptiom@bumity in the global project. It is

by definition part of the contradictory dynamicsgbdébalization, often being a protective

response where communities try to avoid the malgatgon or disruption of

unpredictable global markets. Such questioning atsserts the need to respect
alternative cultural traditions as a matter of gllisurvival (2007:228).

Philip McCheal takes the 1994 Chiapas peasanttravdllexico as exemplary of cosmopolitan
localism. The Zapatistas rebelled against the praBon of communal lands by Mexican
government. “The Zapatistas perceive the Mexicatesds the chief agent exploiting the regions
cultural and natural wealth” (Ibid: 228). The Meaiic government privatizes lands under the
pretext of structural adjustment policies and tmenpses of NAFTA (North American Free
Trade Agreement). The NAFTA demands deregulatiorcavhmodity markets especially for
maize-staple food of peasants. The Zapatistasleebdemanding recognition, representation

and inclusion. According to McCheal, the significarof this rebellion is its coincidence with



the days of the implementation of NAFTA which métke powerful and symbolic critique of the
politics of globalization.
This critique had two objectives; first, opposit tinvolvement of national elites and
government in implementing neo-liberal (economépm an a global or regional scale
(which undo the institutionalized social entitlenseassociated with liberalism); and
second, asserting a new political agenda of renegfah politics of rights that good

beyond individual (property) rights to human, arkrefore, community rights (Ibid:
229).

To summarize, | have argued that Habermas’ modelladal domestic politics among global
players at the transnational level constructedhenpgremise of the democratizing of effect of
cosmopolitan citizens is limited to North Atlanteocieties. In as much as national and
transnational public spheres depend on uneven Igkdmnomic structure; it is unlikely that
Habermas’ proposal will realize the goal of overamynglobal economic inequalities. | have
tried to show that the development of popular bas#ibnalism in the postcolonial south can
make serve the interest of the majority of the peeapd also challenge economic globalization.
This is shown to be possible because economic lialian is structurally limited, that is,
cannot bring a complete deterritorialization of pleo Indeed, the majority of people remain
within national territories which open the possiiito use the state in the postcolonial south to
serve peoples interest. This will be important tdfilf the minimum social and material

conditions for people in the postcolonial soutlpasticipate in global political order.



Conclusion

The research project has demonstrated that Habesnvésions the cosmopolitan condition as a
constitutionally structured multi-level global orda which human rights, democracy and peace
would be realized. It has also been shown that Hiade project is developed based on the
premise that globalization and the problems assatiwith this process is the manifestation of
European modernization process at the global le&sl.such, Habermas' solution to the

problems associated with the uncontrollable aspeetonomic globalization is analogous to the
solutions he provides to the pathologies of modeocieties. Habermas analyzes modern
societies into life world and system with the cepending action coordination effected through
communicative and instrumental reason. The patledogf modern societies arise due to the
colonization of the life world by systemic impekes that are, political power and money. What
is at stake here is that the intrusion of the ssiesys of state and money into the life world
erodes the normative foundations of communicatot®a. Habermas’ solution to the problems

of modern social integration involves a reconstarcof the normative potential in the use of

language.

Habermas upholds the enlightenment ideals of éedlemocracy, and rule of law on the
ground of intersubjective reason, that is, commatnre rationality which is shown to be implicit

in everyday use of language At the centre of bdabermas’ theory of communicative action
and his account of communicative rationality is thesis that speech acts as the smallest unit of
communication raise various kinds of validity claitdniversal validity of claims in discourse is
derived from communicative freedom or the presupijoos actors in communicative action
which are considered universal pragmatic norms.séch the validity of norms produced in
discourse is measured in terms of the fulfillmefttloe procedures or presuppositions of
discourse. In other words, normative validity ire #tweas of politics, law and morality depends
on the fulfilment of the procedures of discourseluding among others inclusiveness and

consensus.

Haberma’s democratic and legal theory gives a ntivenaccount of the legitimacy of political
systems and legitimate law making. In other woidapermas’ solution to the problems of

modern social integration involves the reconstorctiof the normative functions of the



constitution in a way to give shape and maintaimakance among the three forms of modern
social integration: money (capitalist economy); pow(the administrative state); and
communication or solidarity (civil society). Thublabermas defends the universality of the
constitution and its normative principles that myman rights and democracy, subject to

procedural discourse.

At the domestic level, the constitution is conceivees an ongoing project with the goal of
realizing a system of rights in changing circumstan This goal is to be achieved through the
control of the political and economic system by Wik of the people developed in deliberation
and discourse. This is the foundation of what Hataer calls constitutional patriotism — the
commitment to maintain the constitutional projestam association of a free and equal citizens
under laws they have themselves created. Habermnaslogs the discursive and procedural
conception of law and democracy in a way to acctomthe legitimacy of the European welfare

state in face of multiculturalism and the rightscaftural minorities

Habermas’ democratic theory is based on the ideélaeodutonomy of the political in two senses:
first, political deliberation and discussion shoBlH free from the political and economic forces;
second, the sphere of politics is the sphere of dmrneedom conceived in terms if self-
determination that is, individuals should abide thg laws and norms that produce through
discourse. As such, the democratic ideal is torobrgnd guide the political and economic
system by the will of the people produced in disseuln this regard, the two-track model of
deliberative democracy involving the formal andomfial spheres of politics suggests that the
laws and decisions of the state are legitimathaf/treflect the interest of the people articulated
through discourse in the political public spherbe Two-track model of deliberative democracy
explains Habermas’ claim that rule of law and deraog is internally linked as well as human

rights and popular sovereignty is inseparable.

Habermas’ cosmopolitan project is developed byreditey the function of the constitution and
democratic institutions at the level of the statehte global level. The weakening of the nation-
state by economic globalization, which directly angers democracy, demands the construction
of a cosmopolitan democratic ord&lobalization erodes the capacity of individuaiiom-states
and at the same time there is no supranationakigadliinstitution to regulate economic

globalization. In this postnational conjuncture,bldamas notes that multi-national corporations



have become powerful competitors to nation-statshwvieflect the replacement of the regulatory

mechanism of power by money.

Thus, cosmopolitan law would give shape to andnta@ a balance among supranational
governance, the global economy and civil societgbétbmas’ multi-level cosmopolitan legal
order, though lacking the character of statehosdjeiared towards the realization of universal
constitutional principles at different levels: humaghts and world peace at the supranational
level; distributive justice at the transnationavde This requires the institutionalization of
transnational opinion and will-formation so thatrme can be justified independently of
economic globalization, supranational and transnati legal orders, and particular national
interests. This is considered significant to depetosmopolitan consciousness and solidarity in
individual citizens so that they can influence theespective sates and transnational
organizations to consider themselves as part afsanopolitan legal order as well as formulate
global domestic policy geared toward overcoming neooic and social inequality and

environmental degradation.

| would like to summarize the problems identifiedHabermas’ cosmopolitan project in two
general categories. First, Habermas’ distinctiotwben constitution and state especially at the
level of supranational governance seems to be endéfle for the obvious reason that the
consistent and non-selective application of cosritgolaw requires some capacity especially
military power on the part of the world organizatidn addition, the global controversy over the
validity and content of human rights would ultimgteaffect the function of the world
organization in its task of securing world peacd protecting human rights at the global level.
Furthermore, limiting the function of the world argzation to negative duties of justice, that is,
gross violation of human rights in armed conflicidagenocide, is controversial and lack and
universal consensus. This is justifiable in viewgobss human rights violations that result from
international agreements. | think, human right aimins of economic origin especially poverty
related deaths should be considered human righatiaaos demanding that poverty reduction is a

genuine issue of global justice

Secondly, Habermas’ model of global domestic pditgeared toward overcoming global
economic and social inequality through negotiatamnong global powers at the transnational

level appears to be unfeasible in an economicaiffised world society. Habermas develops his



project based on the assumption that the normslantbcratic institutions of European welfare
Habermas’ model of global domestic politics is d¢amged by extending the norms and
democratic institutions of the European welfardestaich as the public sphere, which, in other
parts of the world are weak or deformed. In additidabermas takes European cultural diversity
created by transnational migration from South tathas the model for the development of
cosmopolitan consciousness at the global level. déwelopment of postnational identities and
cosmopolitan consciousness significant for thetilgion of transnational negotiations through
discourse independently of particular nationalriegé and economic globalization. | have argued
that Habermas’ proposal arises from European expegs of globalization, that is, the
weakening of welfare state and cultural diverditpwever, in light of the effect of the NIDL on
local, transnational and global public spheres wery difficult to provide autonomous grounds,
both from economic globalization and particulaenests, as arenas of discourse and deliberation

for the common interest of humanity.

It is also possible to state that democratic astins of the public sphere and civil society ntigh
be used to pursue particular interests. As suchwoiild appear difficult to make a clear
distinction between life world and system. Thatcemmunicative action and democratic public
spheres would sometimes depend on technical pmgreseconomic development. Conversely,
public spheres which are guided by communicativitomcriented to reaching understanding
might be instrumental to pursue ones’ interestthis regard, the dependence of European
democracy and public sphere or civil society onveneglobal economic structure suggests that
Habermas model of global domestic politics amorgpagl actors may not realize its goal of
overcoming of global economic inequality. Rather, will maintain the status quo of

economically stratified world society.

| have also argued that Habermas’ idea of conistital patriotism both as particular and
universal forms of identity does not reflect thalitees of the postcolonial south. Transcending
nationalism might suit European context becausedhn serve to secure economic interest in an
uneven global economic order. To the contrary, apifitan consciousness may not serve the
interest of the majority of people in the structiyrand historically marginalized postcolonial
South.



In this regard, | have tried to show that the dtgwment of popular based nationalism in the
postcolonial south can serve the interest of thgomia of the people and also challenge
economic globalization. This is shown to be possibecause economic globalization is
structurally limited, that is, cannot bring a coetpl deterritorialization of people. Indeed, the
majority of people remain within national territesi which open the possibility to use the state in
the postcolonial south to serve peoples’ inter€kis will be important to fulfill the minimum
social and material conditions for people in thestpolonial south to participate in global

political order.
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Abstract

The multi-faceted processes of globalization hawenb associated with the increasing
interconnectedness of the world or the creationaoglobal village. These processes are,
however, full of ambiguities in that they challengeman freedom, dignity, rule of law and
democratic self-determination. Especially, economjlicbalization creates what Pheng Chea
calls the “inhuman conditions’ that describe thefative features of human existence due to
commodification, technology and totalitarian dontina. In this condition of human existence,
cosmopolitanism is being advocated as a practioalsciousness of universal humanism and as
a political project to regulate the dehumanizindgeets of economic globalization. The thesis
explores and analyzes Jurgen Habermas’ conceptibnthe cosmopolitan condition as
constitutionally structured multi-level global gaomance without global government geared
towards the global realization of peace, human tsgland democracy. Habermas upholds the
enlightenment ideals of rationality, freedom, humights and democracy based on the notion of
communicative reason implicit in everyday use ofgleage. Hence, Habermas defends the
universality of the constitutional state subjectptocedural discourse. The democratic ideal at
the level of a state is to bring the political aadonomic system under the will of the people
articulated in discourse. The global realizationtafman rights and democracy is conceived as
the control of supranational and transnational gmance by the will of world citizens
developed in national and transnational public gmglse | argue that Habermas’ democratic
theory seems to be unrealistic in existing libedamocracies where the autonomy of political
discourse and public sphere is challenged by palitiand economic forces. Analogously,
Habermas’ cosmopolitan project is problematic inatththe development of cosmopolitan
consciousness and global public sphere is compeay economic globalization. In as much
as national and transnational public spheres dependineven global economic structure; it is
unlikely that Habermas’ project will realize thegmf overcoming global economic and social
inequalities. | argue that the development of papbblsed nationalism in the postcolonial south
can make the state serve the interest of the ntyjofithe people and also challenge economic
globalization.
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