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Introduction

In our contemporary world, interpersonal relation through trade reaches
its maximum stage due to the advent of free market. Sale of goods is one
in which the seller and the buyer contracted for the delivery of goods
upon payment of the price. Unfortunately, parties to a contract may face
problem in the performance of their obligations in accordance with the
term of the agreement. Because of failure on the part of either party, it is
obvious that damage caused to the other party. This time the person
suffered from the breach of contract is entitled to receive damages from

the defaulter.

As its title indicates this paper is basically concerned with the
assessment for damage suffered by the plaintiff as a result of a breach of
sale contract. Damages for breach of contract are compensation to the
innocent party for the damage, loss or injury he has suffered through
that breach, he is as far as money can do it to be placed in the same
position as if the contract had been performed. This task very often
presents problems of considerable difficulty. Hence there is firstly the
problem as to which factors may, and which may not be, taken into
account in computing damages and secondly, the problem as to what
amount should be awarded as damages. The first problem is a matter of
legal principle; the second is a matter of judgment up on the facts of the
case. Concerning the first problem, the research will investigate the
provisions of our civil code in order to identify Articles which need clarity.
And also it sets out the gap that the law fails to oversee in a different
situation. In view of the second problem the author tries to assess the
difficulties faced by courts in the task of entitling or denying for damages

as well as in determining the extent of damages.



Thus this senior essay will evaluate the practice in light of the law so as
to come up with reasonable understanding of the issue at hand. As far as
significance is concerned, this senior essay which is entitled with
"damages as regulated under the Ethiopian law of sales" is hoped to raise
awareness with regard to the assessment of damages in sale contract as
provided in the civil code and as practiced in courts. F urthermore, this
senior essay can initiate and serve as a reference for those who want to

conduct a research in the area.

It has been pointed out that the assessment of damage presents difficult
problems. So in our discussion the author does not claim to have
exhaustively elaborated all points which are necessary to a clear
understanding of the subject. It must be admitted that since the subject
is very complicated, it is as well difficult to present in a simplified
manner. However, despite all the challenges, an attempt has been made

to give some in sight to the subject.

Having these in mind, our discussion will be in the following order.
IN chapter one the general notion of damages, definition of damages,
various types of damages and the logic behind the award of damages will

be dealt briefly.

The research will also consider the basic provisions of our civil code with
regard to the assessment of damages in breach of contract of sale under
chapter two. When does damages be claimed, Damages where the sale
contract is cancelled and damages when the sale contract is not

cancelled will be the subject matter to be discussed in this chapter.

In chapter three the research tries to investigate the practice in light of
the law by considering some cases and interviews. In this part all the

facts and issues of the case will be analyzed in order to examine the



practice with regard to the relevant provisions. At last the author has

also made conclusion and recommendation.
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CHAPTER ONE
NATURE OF DAMAGES

1.1 General Notion on Damages ;

In the whole field of law there is no right without a remedy. The reason
that, this statement is true is that the only useful test as to the existence
of a right is that some legal remedy is provided where violation of that
right take place. In the progress of any human society, the recognition of
new rights and duties by both courts and legislatures, is necessary, this
recognition is made effective by providing and enforcing a remedy for a
breach. Damages are one class of remedy that awards reparation in
money for harm already done.!
In legal contemplation, the term damages is

The sum of money which the law awards or

imposes as pecuniary compensation Jor an injury

done or a wrong sustained as a consequence of

either a breach of contractual obligation or q

tortuous act.2?

A detailed examination of the general rules for the assessment of
damages for tortuous act must be sought elsewhere. In this work, the
general principles on damages will be summarized and examined in
detail only to the extent that they have been applied to contracts, by

giving special emphasis to contracts for the sale of goods,

1.2 Definition of Damages
The Columbian Encyclopedia defines the word damages as follows:
“money award which the judgment of a cqurt requires the defendant in a
suit to pay to the plaintiff as a compensation for the injqry inflicated.”s
According to this definition damages are the form of legal red!ress most

commonly sought. In the law of contract, the term damages is used to



an compensation in money as a substitute for the promised
fformance. The phrase damages pertaining to contract law can also be

plained as;

The remedy that is most commonly obtained for
breach of a contract is a judgment for money
damages. Such a judgment can be obtained for
the breach of any valid contract, which is where
the transaction consists of operative facts that
satisfy the requirements of the rules with respect

to the formation of contracts.?

n relation to contract law, it can also be said that, damages for breach of
ontract are compensation to the innocent party for the damage, loss or
njury he has suffered through that breach: he is as far as money can do
t, to be placed in the same position as if the contract had been

performed.®

What one can understand from the above mentioned fact is, damages are
primarily intended to give the value of promised performance of which
the breach deprives the plaintiff, which has been called the plaintiff's
“expectation interest”, e.g. his expectation of making a profit or receiving

a benefit through the transaction.®

The plaintiff may also have a ‘reliance interest’ which should be protected
by the award of damages; this interest relates to the expense or loss
which the plaintiff has himself incurred in reliance on the expected
performance of the contractual promise made by the defendant and
which is wasted by the breach.” this reliance interest is illustrated by

e mepe i1 the sale of goods.
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With regard to damages related to sale contract, our civil code has an
explanation under Art, 2360 which provided as follows’, “where the
nonperformance of one of his obligations by his contracting party is
detrimental to him, the seller or the buyer may claim that the damage

thus caused be made good by way of damages”.8

1.3 Terms Allied to Damages
Although the words “damages”, “‘damage” and “Injury” are sometimes
used synonymously, there is a material distinction between them. Injury
is the illegal invasion of a legal right, damage is the loss, hurt or harm
which results from the injury; and damages are the recompense or
compensation awarded for the damage suffered.9 There can be damage
without injury, those instances in which the loss or harm was not the

result of a violation of legal duty.

Remedies of damages are also distinguished from restitution. The term
damages is very frequently used to denote any sum of money for which a
court gives judgment to an injured party. Even if damages and
restitution are nearly always awards reparation in money for harm
already done; damages is used to mean compensation in money as a

substitute for and the equivalent of the promised performance.

By restitution is meant the return of a specific thing, the restoration of a
former legal position, or the payment of the value in money of a
performance that has been rendered.!® In other words, damages and
restitution are not the same, the reason for this being that, in the two
kinds of cases to which these terms are applied, the rules of law
governing both the plaintiff’s right of recovery and amount of his recovery

are different.11
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When the remedy given for breach of a contract is money damages, the
amount awarded is determined with the purpose of putting the injured
party in as good position as he would have occupied, had the contract
been fully performed by the defendant, in granting restitution as a
remedy for breach, however, the purpose to be attained may be no more
than the restoration of the injured party to as good position as that
occupied by him before the contract was made.!? In these latter case, the
purpose of restitution as a remedy is to put the plaintiff in statu quo
ante, the purpose of damages is to put the plaintiff in statu quo post, the
position that he reasonably expected and has been unjustly disappointed

by not attaining.!3

In short a claim for restitution may not, strictly speaking, be one for
damages; its purpose is not to compensate the plaintiff for a loss, but to
deprive the defendant for a benefit. The simplest case of restitution arises
where a seller has been paid in advance and he fails to deliver. He is
bound to restore the price and the effect of this is to put both parties into
the position in which they would have been if the contract had not been
made.!# Therefore, there is significant difference between them, since the
amount of damages for a breach of contract is not the amount of

consideration paid by the plaintiff for the defendant’s promise.

1.4 Various Kinds of Damages
1.4.1 Nominal Damages

Nominal damages are either those damages recoverable where a legal
right is to be vindicated against an invasion that has produced no actual
present loss of any kind, or when from the nature of the case, some
compensable injury has been shown but the amount of the injury has
not been proved.!5 The law infers some damage from the breach of an

agreement of the invasion of a right, and if substantial damage is not



established, or no evidence is given of any particular amount of loss it

declares a right by awarding nominal damages.16

Thus, the allowance of nominal damages is generally based on the
ground either that every injury from its very nature legally imports
damage or that the injury complained of would in the future be evidence
in favor of the wrong doer. If there is no danger of prescription no proof of
substantial loss or injury, or willful doing by the defendant, it has been
said that there is no purpose for allowing nominal damages, and

judgment should be rendered for the defendant.1?

It may also be useful at this point to consider the distinction between
nominal damages and a small award. Nominal damages means a sum of
money that may be spoken of, but that has no existence in point of
quantity.!® Where as a small award of damages may still be substantial,
as far as that sum is sufficient to compensate the injured party for all the

damage actually sustained.!?

Nominal damages cannot be a warded for any damage caused by a
person who used lawful means to accomplish a legal purpose. Thus
nominal damages cannot be awarded where the defendant proves that it

handled the transaction properly and the plaintiff suffered no damage.?0

As pointed out earlier, the law presumes damages from a breach of a
contract and at least nominal damages will be awarded upon the breach
of a contract, if no actual or substantial damage resulted from the breach
or no damage has been shown.?! The recovery for breach of a contract
may also be limited to nominal damages where plaintiff’s negligence
contributed to the loss, where the plaintiff could have prevented any
actual loss by the exercise of reasonable diligence, or where it would be

physically impossible for him to perform the contract.??2 However, the

8



plaintiff is shown to have suffered actual damage as a result of the
breach; this time, he is entitled to compensatory damages. So to
authorize a recovery of more than nominal damages, facts must exist
which afford bases for measuring the plaintiff’s loss with reasonable

certainty.

Apart from the technical truth that an invasion of a right will give the
plaintiff judgment for a sum of money that has no existence in point of
quantity. Nominal damages have practical advantage. It is the use of a
verdict for nominal damages as a means of establishing, determining or
protecting a legal right.23 for example; a seller sued for damages for the
buyer’s repudiation of a contract for sale of truck thinking erroneously
that he was entitled to the agreed purchase price, the seller failed to
prove the market value of the truck that he still retained and could sell to

others. He was given judgment for one cent.24

1.4.2 Compensatory Damages

. Compensatory damages are damages in satisfaction of, or in recompense,
loss or injury sustained. An award of compensatory damages connotes
the giving of an equivalent or substitute of equal value for a loss or
injury.?5 In respect of awarding compensation courts begin with the
assumption that compensatory damages compensate for those pecuniary

losses which resulted from the defendant’s breach.26

Compensatory damages can be classified as; General Compensatory
damages, which are the natural and necessary result of the breach. In
other words, general compensatory damages are those which are
traceable to and the probable and necessary result of the injury, or
which are presumed by, or implied in law to have resulted therefrom.27

They are the direct, natural, logical and necessary consequence of the



breach. Special compensatory damages on the other hand denote such
damages as arise from the special circumstances of the case. Special
compensatory damages are the natural but not the necessary result of
the breach.?® In a contract case, general compensatory damages are
conclusively presumed to have been foreseen by a party as a
consequence of his breach of the contract. They include such items as
loss of the bargain, and lost profits. But special compensatory damages
flow from the failure to achieve a special purpose of the contract or from
unusual circumstances which were known to the parties when they are
contracted.?® Distinction between general and special compensatory
damages arising from the breach of contract are not absolute, but
relative, in other words, damage which is general in relation to a contract

of one kind may be classified as special in relation to another.30

Therefore, the sole object of compensatory damages is to compensate the

injured party for losses actually suffered.

1.4.3 Liquidated Damages

The parties to a contract may, as part of the agreement between them, fix
the amount, which is to be paid by way of damages in the event of
breach. In some cases this amount will apply to all breaches, in others
only to particular breaches, in some cases it will apply to breach by

either party, in others only to breach by one particular party.3!

A provision for liquidated damages is, in effect, an estimate made by
parties at the time they make an agreement, for the injury that would be
sustained as a result of a breach. Provision for liquidated damages have
value in those situations where it would be difficult, to calculate the

amount of actual damage. Liquidated damages are an appropriate means

10



of including due performance, especially where damages are stipulated

for a delay in performance.32

Whether the agreed sum is recoverable from the party in breach depends
upon whether it constitutes liquidated damages, when it is recoverable,
or penalty, when it is not. As distinguished from liquidated damages, the
term penalty as used in contract law is a sum inserted not as a measure
of compensation for its breach, but rather as a punishment for default,
or by way of security for actual damages, which may be sustained by
reason of non-performance. That is to say, a penalty is an agreement to
pay a stipulated sum on breach of contract, irrespective of damage

sustained.33

As we have seen, a penalty is for the purpose of securing performance,
while liquidated damages are a sum to be paid in the event of non-
performance. The distinction between a penalty and liquidated damages
clause is significant in many jurisdictions, since if a provision is
considered a penalty, courts find the clause void and limit recovery to
actual damages but if the provision is for liquidated damages it will be

enfored.34 _
Cop sy (8.7
1.4.4 Exemplary or Ptg}itiv_g Damages

The primary object of an awar(clgi damages is to compensate the plaintiff
for the harm done to him; alipossible secondary object is to punish the
defendant for his conduct in inflicting that harm such a secondary object
can be achieved by awarding, in addition to the normal compensatory

damages, damages which are called exemplary damages.35

Exemplary damages are not ordinary recoverable in actions for breach of
contract, because, as a general rule, damages for breach of contract are

limited to the pecuniary loss sustained. Moreover, punitive damages are

w0
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not available for mere breach of contract, because only a private wrong,

and not a public right is involved.36

1.5 Types of Losses
The principle that damages are compensatory naturally gives rise to the
question; for what that the victim of a breach of contract is entitled to be

compensated?

This question calls for an analysis of the various types of losses for which

the victim of a breach of contract can recover damages.

1.5.1 Loss of Bargain

The basic object of damages for breach of contract is to put the plaintiff
so far as money can do it in the same situation as if the contract had
been performed. In other words, the plaintiff is entitled to be
compensated for the loss of his bargain, so that his expectations arising

out of or created by the contract are protected.37

A contract may give rise to two quite separate expectations; that of
receiving the promised performance and that of being able to put into
some particular use; for example; a buyer of goods (such as machinery or
raw materials) may expect not only to receive the goods but also to use
them for manufacturing purposes. If the seller fails to deliver, the buyer

is entitled to damages based on the value of the goods that he should

have received and also to damages for loss of profits suffered as a result

of not receiving the promised delivery.38 So in a contractual action the

%5

Ty,
: '4#’1;,-

defendant is liable for the loss of expectations created by the very

]

contract for breach of which the action is brought.

1.5.2 Reliance Loss

e

An alternative principle is to put the plaintiff into the position in which

he would have been if the contract had never been made by

12



compensating him for expenses incurred or other losses suffered in
reliance on the contract. Sometimes the expenses are of a kind, which
the plaintiff must incur if he is to perform his part of the contract.

For example; if a contract of sale of goods provides that the seller is to
deliver or the buyer to collect, the expenses of delivery (or collection) may

be recoverable as elements of reliance loss. 39

1.6 Measure of Damages
The measure of damages is the estimated loss directly and naturally
resulting, in the ordinary course of events, from the buyer’s breach of
contract, where there is an available market for the goods in question the
measure of damages is to be ascertained by the difference between the
contract price and the market price at the time when the goods ought to
have been accepted or if no time was fixed for acceptance, then at the

time of refusal to acceptance.40

From the sellers breach of contract where there is an available market for
the goods in question the measure of damages is to be ascertained by the
difference between the contract price and the market price of the goods
at the time when they ought to have been delivered, or, if no time was

fixed, then at the time of refusal to deliver, 4!

1.7 Object of an-award of Damages
The primary object of an-award of damages is to give the plaintiff
compensation for the damage, loss or injury he has suffered.42 One who
commits a breach of contract must make compensation to the injured
party. The philosophy behind awarding compensation in this case is to
put the injured party in as good a position as he would have had if
performance rendered as i)romised.43 So the whole purpose of allowing
damages in a breach of contract case is the restoration of what the
injured party lost by the breach, and what he reasonably could have

expected to gain if there had been no breach.44 Unfortunately, this aim

13



can never been exactly attained, the position that one would have
occupied is purely hypothetical. And yet this is the problem that the trial

court and judges are required to solve.
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CHAPTER TWO

DAMAGES AS REGULATED UNDER THE ETHIOPIAN LAW
OF SALES
2.1 When does Damages Be Claimed?

Before starting to discuss the detailed provisions of the Ethiopian civil
code regarding to damages in sale contract, the paper assumes a

general-over-view on this particular issue.

Naturally, a party suffering from effects of non-performance, delay in
performance or defective performance can demand that the damage
caused be made good. Pertaining to this general principle, it is critical to
point out the buyer’s claim for damages and the seller’s claim for

damages in separate sections.

2.1.1 The Buyer’s Claim for Damages
I. Damages for non-delivery

“Delivery is the putting of the buyer ing "OSSESSI n” I similarly, delivery as

it is defined under Article 22740f the: cwﬂ code consists of the handing

over of a.thing and its accessories in accordance with the contract so the

buyer is entitled to maintain an action for damages against the seller,

where the latter wrong fully neglects or refuses to deliver the goods.?

{ IS
In this case the amount of damages will be the estimated loss dlrectly

— N e

and naturally resultlng, in the ordinary course of events, from the seller’s

breach of contract.? Where there is an available market for the goods in

e

questlon the amount of damages will be the difference between the

contract _price of thc goods at the time or times when they ought to have
been delivered or if no time was fixed, then at the time of refusal to

dehver -and the market price.# The court on the application of the buyer
f’x
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N

can order the specific performance of the contract, at times when the
seller has broken a contract to deliver specific goods. This deprives the
options of the seller to retain the goods on payment of damages.>

e

LA
o

g

II. Damages for Delay in Delivery v

The principle is that delivery should be made on, the day indicated by the
contract; if the contract is mute on that point'the buyer can require that
the thing be delivered to]ggvithout delay.6 Despite the facts that, the
seller fails to deliver on the fixed date, the buyer may accept delivery of
the goods from the seller at later date.” In this case the amount of
damages is the difference between their market value at the time fixed by
the contract for delivery and at the time when the goods are in fact

delivered to the buyer, provided that there is an available market.®

— _——— g

When there is no available market for the goods, the court may use any
relevant test to arrive at the value of the goods at the time fixed for

delivery and at the actual date of delivery.?

B

III. Damages for Defective Quality
The seller should procure for the buyer a useful possession. He responds
therefore for hidden defects, which render the thing unsuitable for any,

service or which considerably diminish such use “this is what is called

the warranty against vices.”10

S 2
—— Celtllh? 7 g,

So where there is a breach of warranty the buyer can maintain an action

m——

for damages against the seller.!! The breach of warranty is the estimated

loss directly and actually resulting in the ordinary course of events.!?

——

In the case of breach of warranty against defects such loss is the

difference between the value of the goods at the time of delivery to the

16



buyer and the value they would have, had if they had fulfilled the
warranty.13

Where the market value of the goods cannot be ascertained because
there was no market in which they could be disposed of, damages may
be awarded on the basis of the cost of bringing the goods up to the
contractual standard which would make them saleable.!* Where
purchase in replacement can be effected, the buyer is entitled to claim,
as damages for defective quality, the cost of buying substitute goods to
perform the function intended to be performed by t—ljlé (;ontractual

goods. 15

2.1.2 Seller’s Claim for Damages

Where the buyer wrongfully neglects or refuses to accept and pay for the
goods, the seller may maintain an action for damages.!6 The amount of
damages is the estimated loss directly and naturally resulting, in the
ordinary course of events, from the breach. Where compensatory sale is
possible the amounts of damages will be the difference between the
contract price and the market price at the time when the goods ought to
have been accepted or if no time was fixed for acceptance at the time of

refusal to accept.l?

Under Ethiopian law of sales, pursuant to the general provision of Article

2360, damages may be claimed where:
a. the non-performance of one of the obligations of the debtor is
detrimental to the coeditor (either the buyer or the seller): or
b. the debtor utterly failed to perform his obligations; or
&; the debtor_failed to perform his contractual obligations regularly
(consistently without interruption); or
d. the debtor failed to perform his obligations exactly as agreed; or

e. there is delay in performance.

N
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As provided under Article, 2360(2) damages may be claimed whether the
contract is cancelled or upheld. In other words, the principle is that any
loss due to non-performance of a contractual obligation opens the right
to claim damages independently of the issue whether the contract is

cancelled or not.18

In fact Article (2360) may be seen in light of the general provisions of
Articles 1771(1) and (2) cumulative with 1790(1). These Articles entitles
the plaintiff to claim damages for the damage he has suffered by the
other party’s failure to perform his obligation, in addition to the

enforcement or the cancellation of the contract.!?

When we consider Articles 2361-67 of the Civil Code they revolve around

the amount of damages to be paid to the creditor in two circumstances,

that is when the sale contract is cancelled and Whegiit_ is not cancel—led._

In all cases default notice should be given as it is provided by Article
1772 “A party may only invoke non-performance-of the contract by the
other party after having placed the other party in default by requiring
him by notice to carry out his obligatiens under the contract. But
exceptionally as it is stated under Article 1775 notice need not be given:

for instance where there is anticipatory breach of contracts

1l (v

2.2 Damages where the Sale Contract is not cancelled /

Where the sale contract, despite the fact that there is failure

of one of the parties to perform his obligations, the contract is not

on the part

-5,1,( [Ze &

2T ¢f
U

l

cancelled either because there is a legal provision to that effect or

because the concerned party didn’t request cancellation or didn’t him self
declare cancellation of the contract. The following instances can clarify

the point more:
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If a party late to perform but willing to perform, the contract
cannot be cancelled ‘where the date of payment is not compulsory
The contract may however, not be cancelled where the defect is of
small importance and it appears that the buyer would have bought
the thing had he known _Qiil’.l_ﬁ__(_i_gﬁggﬁfo

Mere delivery of the thing by the seller in a place other than the
placc that he is bound to make delivery, the court shall not cancel
the contract on the application of the buyer unless the manner in
which the contract was enforced constitutes a fundamental breach
of contract.?! For example: In one case the seller who is from
Nazerite and the buyer who is from Addis Ababa agrees for the
delivery of a certain thing by the seller. In the agreement the place
of delivery was Arat Killo. Unfortunately, during delivery the seller
delivered the thing in Merkato. In this case the contract shall not
be cancelled. But if the seller delivers the thing in Deberezyte, it is
fundamental breach of contract and it may result cancellation of

the contract.

similarly the contract may not be exposed to cancellation where

the buyer would have bought the thing, had he known that he
would be dispossessed of some part of the thing in which it has
minor-importance.?2

Eg If the buyer of a Tape in which a cassette on it is
dispossessed the cassette later on, the contract may not be
cancelled because of the presumption that, the buyer would have
bought the thing, had he known that he would be dispossessed of

the cassette.—

All the cases are discussed here in before leads to a conclusion that,

non-performance need not always cause a contract to be cancelled.

'S} {(IJ’I‘-}(\ Tae g AU

In this case the court may order specific performance upon showing the

particular interest to the party requiring it,23 Or the debtor may be
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willing to perform his contractual obligation after he was put in default.
In addition to these the creditor may require damages by proving the
damage.?*
The issue of fault is relevant here for claiming damages. As a matter of
principle, which stated under Articla,__,_}izg_lﬂ(jn) “The party who fails to
perform his obligations shall be liable to pay damages not withstanding
that he is not at fault. In other words damages are due for the simple
non—performancer of the contractual obligation and do not require the
demonstration of fault, except in cases of set out under articles 1795 and
1796 that is where there is:
- Obligation to do the best r i
- Contract made for the exclusive advantage of one party, in which
the other party is responsible only when he has committed grave
fault.
As we have said earlier the person who fails to perform his contractual
obligation is liable to pay damages even if he has not committed fault,
but he can be released from liability if he can show that performance was
prevented by forcemajeure.25 So under Ethiopian law, a party can escape
from liability for failure to perform contractual obligation if and only if he
can raise and proof the defense of forcemajeure, Except as Art 1886 in
which the parties may extend their liability under the contract and
provide that they will be liable for non-performance not with standing
that performance is prevented by force majeure. Force majeure results
from all occurrences, which the debtor could normally not foresee and
which prevented him from performing his obfigations. In other words,
force majeure is any supervening event, which makes the debtor’s

performance impossible.

The supervening events and circumstances may
take the form of; an un expected act of a 3 party

for whom the debtor is not responsible, or legal



prohibition which prevents the performance of the

contract, or a natural disaster, or death or serious

illness ofrt@ggebtor.% o
Hence, the list provided under Article 1793 can be raised as a defense of
force majeure if and only if they fulfilled the two elements of force

majeure, which are unforeseeable and absolute impossibility.

The impossibility may take place either due to physical or legal factors.
For instance; the obligation of the seller to deliver the goods may be
prevented from being executed either because of loss of the goods
without the fault of the party, or an act of God or an act of enemy. But
an occurrence which makes the performance of the debtor onerous may
not constitute forcemajeure,?” e.g. inflation, rise in price.

So where the occurrence of forcemajeure bars the performance of the
debtor, the latter would not be liable for damages provided that he had

not been placed in default: In other words, damages shall be due where

force majeure occurred after the debtor had been placed indefault.?8

In relation to this the last point is the debtor is required to inform the
other party immediately about the occurrence that absolutely prevents
him from performing his obligation, otherwise he (the debtor) should be
liable for the damage caused to the other party which could have been
avoided, had notice been given.2? : 1\
2.2.1 Amounts to be awarded by way of Damages

The rule is that damages should compensate the damage suffered by the
plaintiff. But it is very difficult to know the damage and the consequence

of damage may be endless but the person cannot be liable for all. The
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main principles relating to the assessment of damages comes first from
Hadley V. Baxendale case. We should first recall the memorable
sentences in which the main principles laid down in this case are
enshrined: “where two parties have made a contract which one of them
has broken, the damages which the other party ought to receive in
respect of such breach of contract should be such as may fairly and
reasonably be considered as either arising naturally, that is according to
the usual course of things, from such breach of contract itself, or such
as may reasonably be supposed to have been in the contemplation of
both parties, at the time they made the contract, as the probable result
of the breach of it. “The limb of this sentence prefaced by “either”
embodies the so-called first rule; that prefaced by “or” the “second”.30 In

other words, this case put damages as:

General damages-which are computed objectively without considering
individual problem. The rule here is market price less contract price. If

the thing has no market price or unsaleable in this case reasonable man

standard apply.3!

Special damages-in this case any information given at the time of

conclusion of contract that would increase damage will be considered.32

This rule is incorporated under our civil code as greater damages and

normal damages.

Normal amount of damages as regulated under Article 17 99(1) 1s equal t(-)” e
the damage, which the non-performance would normally have caused to
the creditor in the eyes of a reasonable person. But the question here is
who the reasonable person is. For that matter the reasonable person
should be the judge himself. In this case the nature of the contract, the

profession of and the relations between the parties and any

22
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circumstances known to the debtor, which surrounded the making of the
contract, shall be taken into consideration in assessing the amount of

damages.33

Greater damages-here the amount of damages shall be equal to the
damage actually caused to the creditor where the debtor on entering in to
the contract was informed by the creditor of the special circumstances
owing to which the damage is greater. But to this knowledge, which a
contract-breaker is assumed to possess whether he actually possesses it
or not, there may have to be added in a particular case knowledge which
he actually possesses, of special circumstance outside the ordinary
course of things, of such a kind that a breach in those special

circumstances would be liable to cause more loss.34

In addition to knowledge of the debtor, his intention to cause damage or
to his gross negligence or grave fault, makes him liable for greater
damages.35 But the party who invokes non-performance shall take al
reasonable measures not involving inconvenience or. heavy expenses to
limit the extent of the damage caused, where he fails to take such
measures, the other party may invoke such failure to enquire that the

amount of damages he reduced.36

The task of assessment of damages is not as such easy, obviously courts
face difficulty. But it can be remedied by applying Article 2102(1), which
cmpowers the courts to fix the amount of damages equitably, by taking
In to account the ordinary course of events and measures taken by the

injured party.

To finalize, general contract law provisions regarding damages are
relevant to ascertain the amount of damages where the sale contract is

not cancelled.
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2.2.2 Damages in Relation to Monetary Obligations
Where the violation is only that of being late in paying the price, the
buyer will pay interest at the legal rate (art 2361(2). This article refers the
reader back to Article 1803(3), which reads as follows:

“Where the debtor owes a money debt and he is
in default, he shall pay interest Jor default at the
rate fixed by law (1751 ) not with standing that
the contract fixes a lower rate mterest to be paid
before the debt is due”.

G @J\,W‘C»‘[ﬂ,
Similarly, even if higher rate is fixed in the contract, only legal interest is
due by the debtor see Article 1803. However, parties can agree for until

12% rate per annum as per Art. 2479 (1)

eIn relation to this, the buyer may be liable to pay damages, where the
damage caused to the seller is greater than the interest for default,
provided that he know of the circumstance before entering in to the
contract or where non-performance is due to the debtor’s intention to
cause damage or to his grave negligence or grave fault.3” But the
question here is could we consider the claim of the seller for interest as
an equivalent sum by way of damages for breach of contract. The law is
not clear since Art 2365(3) provided for the payment of damages
separately, where the damage caused to the seller is greater than the
interest. As far as the knowledge of the writer is concerned, the went
of interest by the buyer should bgﬁonsidemd as-damages for breach of
contr __agt_because ;there may be no express stipulation in the contract to
theg,@ffect In other words in the ‘absence of contractual provision, the

right of the seller to Obt%ﬂl arise only from the law as

Ci@,magﬁs,- o




2.3 Damages when the Sale Contract is cancelled

There are two kinds of cancellation
1. Judicial cancellation
2. Unilateral cancellation
Judicial cancellation is a type of cancellation, which effected in the court
of law. There are two requirements for judicial cancellation to take place.
- There shall be fundamental breach-this means the breach would
affect the very essence of the contract.38 For example: If the seller

agrees to sell his horse with his sadle and if in the date of delivery,

he delivers only the sadle, this isra fundamental breach of contract
+ and would result in judicial cancellation.

- Interest of the parties in good faith, what motivate them to enter in
to the contract is considered.3? For instance; if the buyer agrees to
buy a 3 leg old table for the purpose of fire wood, but if the seller
delivers 4 leg table then refusal of the buyer to take delivery and
his request for cancellation fails to satisfy the good faith jnterest

requirement because the buyer want the table only for fire wood.

T

Unilateral cancellation is cancellation by the party without the need to go
to court. Unilateral cancellation can be effected in all situations when
default notice is not given as provided under Art. 1775

- Anticipatory breach ‘

- Impossibility of performance

- Compulsory date P

After having some idea concerning conditions under which the contract
of sale can be cancelled. The next step will be assessment of damages

that should be awarded for the aggrieved party.
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A distinction is made here whether the thing has & curr'ej}gglce- This is
a notion difficult to define. 1t refers to the price praéagéd on the market,
Which would be “the normal place of pusiness for the buyer Of seller”.
But it only pushes back the difficulty to define what the market and time
teference s, The judges will have t© lead an investigation © appreciate
the problem. There is 2 wide scope for litigation and waste of time, with

0 o : : : _
ut really gaining 1 uniformity or security of Junsprudence.

The time stated for the choice of what constitutes 2 current price is
either the day when the right could be exercised, OF it is the following day
in the event of a court decision OT where the cancellation happens as of
right 40 of course in the first case, .t leads to the question of whether 2
compulsory date Was provided Of 3%;,,_
2.3.1 When the thing Sold has a Current Price
When the thing sold has & current price, damages shall be equal 1O the
difference between the cWLpﬂﬁe and the current price on the day
of cancellation either by Vun'ﬂateral cancellation OF on the day following &
Judicial cancellation. The defaulter pear in fact the risk of the yariation of
the market obviously, the innocent party is not supposed to pay such
difference if it is negative. The problem is market price fluctuates, and
o 2 often down wards.

)

\Qi}\
Where a contract to deliver goods at a certain price is proken, the proper
measure of damages in general 1s the difference petween the contract

price and the market price of such good at the time when the contract is
broken, because the purchaser, having the money 10 his hands, may go
into the market and buy. 90 if a contract to accept and pay for goods is
broken, the same rule may be properly applied; for the selleT may take

his goods in to the market and obtain the current price for them.*! To
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illustrate this, let us take the following example of a failure by the seller
to deliver the goods. Suppose that A promises to sell and deliver to B
1,000 tons of coal at$112 per ton on the 8t February. He fails to carry
out his contract on the 8t February the market price of (;oal of that
quality is $ 120 per ton. B can recover as damages for non-delivery the
difference between the contract price and the market price on that day,
viz. $ 8 per ton.?2 But this principle raises a question of what is the
measure of damages if there is no difference between contract and
market price. This can be seen from the view of the buyer’s failure to
accept the goods e.g. if the buyer contracted to buy electronic machines
from the seller. The seller was retailer of this type of machines and the
price of the machine was fixed by the manufacturers, which he was
unable to vary in any way. The buyer refused to accept the machine, so
in modern trading conditions the retail price is frequently that
recommended by the manufacturers, so that there is no difference
between the contract price and a market price even if the seller tries to
held compensatory sale. This seems not logical because the plaintiff had
sold one less machine and so were entitled to claim their loss of profit on
the transaction.?® In the opinion of the writer, the law should consider
this situation so as to entitled the injured party for damages even if there

is no difference between contractual and current price.

Similarly, when the seller is in delivering the goods then the buyer is
entitled to damages for the difference between the market value at the
time they ought to have been delivered and the market value at the time
when they actually were delivered. In this case one can invoke that the
consequence of late delivery are not the same as that of non-delivery,
where the buyer has no option but to buy in the market to fulfill his
forward contract. If the goods are actually delivered and accepted and

resold by the buyer, he should not be entitled to recover in respect of a
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loss which never in fact suffered.44 Therefore, the law must be re-

regulated in order to fill this gap.

~

L}

On top of this difference in price, the defaulting party will pay the normal
expenses linked to a purchase in replacement or compensatory sale. The
exception is of course where the person claiming such expenses has

acted in bad faith or in abnormal business conditions.45
—__-—.—_:‘

replacement, the price at which he had bought a thing in replacement of
what he ought to have received from the seller shall be taken into
consideration for the purposes of calculating the amount of damages.
Similarly if the seller has already carried out a compensatory sale, the
price he obtained in the latter sale shall be taken in to consideration for
the purposes of calculating the amount of damages.46 As it has been
pointed out earlier, a similar problem involves here that is what if the
buyer or seller carried out a purchase in replacement or a compensatory
sale in price lower than the contract price could they entitled to damages
merely by the breach, the law jumps this point. But as the writer thinks
the law must consider all these issues in order to clear itself. On the
other hand, if the buyer carries out a purchase in replacement not in a
normal course of business and not in a market he normally goes to buy
the thing to which the contract relates or carries out, the purchase in
- replacement is in bad faith:#7 e.g. The buyer bought 50,000 quintals of
coffee from the seller for the purpose of resell. In this case he usually
buys 3t rank washed Harar coffee and resell it. But in case of failure on
the side of the seller to deliver the coffee the buyer bought first rank
washed Harar coffee from other seller and produced it as an evidence of
price of purchase in replacement. This clearly shows that the buyer
carries out the purchase in replacement in bad faith for that matter he

carries out not in a normal course of business. The damages to be
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calculated under sub-art (1) of Art 2363 may be reduced. The question
here is would this mutatis-mutandis apply where the seller carries out a
compensatory sale? In the writers view this also applies for the seller

when he carries out a compensatory sale. This seems logical.

Damages referred to in article 2362 and 2363 seem to be normal
damages in light of the provisions of Art, 2364 that are concerned with
greater damages.

Accordingly, damages greater than those are ones that may be awarded
where the party that has suffered the damage shows that at the time of
the making of the contract he had informed the other party of the special
circumstances by reason of which the damage caused is greater.48
Greater damages for the purpose of the law seem to be equal to the

prejudice actually caused by the non-performance Art 1801(1)
o ————" i

The idea here is that the court may only award the total damage in
serious cases where the par't_y was informed of the importance of the
contract. In other cases, as stated under article 1799, the law only allows
a normal amount of damages, which will howevér be estimated by

reference to reality under Art 1799(2).

The exception to the general rule of limited damages is also naturally
provided for where the plaintiff proves intention to harm, gross

negligence or grave fault. 1801(2)

2.3.2 When the thing doesn’t have Current Price
Here there is no term of reference to calculate objectively the amount of

damages. In this case the reference point should be the reasonable man

standard, the court deems appropriate.
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damages. In this case the reference point should be the reasonable man

standard, the court deems appropriate.



But this evaluation cannot be equal to the prejudice actually caused,
because Article 2365(2) reserves the maximum to the above stated
situations of intention to harm, gross negligence, or grave fault. So the
amount is usually necessarily below that needed for total damages of

prejudice actually caused.

This provision is an exact copy of Article 1799, but the second paragraph
of Article 1799(2) was not taken up here. Does it mean that the judge is
prohibited from taking in to account the factual circumstances of the
case and should rest with the abstract evaluation of what a reasonable
person would consider appropriate, the answer is no, because as per
Article 1676 2 provisions of contracts in general could have application,
in the absence of a contrary specific provision for the contract of sale.
Article 2365(2) is badly drafted, and should be read..."where
circumstances mentioned in Article 2364 are established: The rule is
thus that damages are however, equal to the prejudice effectively suffered
if the conditions of Article 2364 are met, that is where either information
was given of the importance of performance, or where intention to harm,

gross negligence of grave fault are prp:\i;g.

—l

——

2.3.3 Damages in Case of Anticipator_'yifr_'_gggh_ of
Contract

According to article 236i(;;_§j)given person may refuse the performance,
before the due date. There are two options for the other party.

- Cancellation before the due date -

e

- Eancellation after the due date. But the damages in both cases are
computed after _tﬁfe-(‘il-iﬂer ’d-a-lte. For example: assume the due date is
Sep. 1, 2006 and they enter into contract on Aug, 2006 and if the
seller refused to perform on Aug 15, 2006. The buyer is not

expected to give default netice, he can automatically cancel the
‘Q__'_———éf
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contract in Aug, 15 but the damages is computed after the due date, if

the market price become less the buyer may not be paid.
Here the current price reference will be that in force on the last day of
the period fixed in the contract for the performance of the obligation.
Where no such period is fixed, the day will be that when right to declare
cancellation of the contract c_it‘lﬂl,ciyb_gex.ercisedf‘g 2;235
Where the thing doesn’t have a current price, though the law is silent as
to how damages may be calculated in cases of anticipatory breach where
the thing to which the sale relates doesn’t have a market price; the
principles stated under Article 2365 and other relevant general contracts
provisions may help without loosing sight of the fact that the breach is

an anticipatory one and not, as such, a non-performance.

Damages to be awarded for anticipatory breach shall, however, not
exceed the price paid by the buyer for purchase in replacement, if he has
already carried it out. From the seller’s point of view, damages awarded
for anticipatory breach shall not exceed the price he has received for

compensatory sale, if he has already carried it out.50

—%2.3.4 Where the Buyer is dispossessed —w
In case he is dispossessed of the thing the buyer may, in addition to the
damages he may claim and be awarded under Articles 2361-66 above;
claim to be reimbursed the judicial and extra judicial (like food,
transport) expenses relating to the proceedings by which he is
dispossessed.5! Take note that from the provisions of Article 2285 the
buyer is sued for dispossession, where as in Article 2367 he may, as well,
institute proceedings to come back to possession after he has been
dispossessed. In both instances, the buyer may get back what he spent

in relation to the proceedings except where he could have avoided such

expenses by simply informing the seller of the proceedings.
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CHAPTER THREE

3. THE PRACTICE IN LIGHT OF THE LAW
3.1 Introductory Remark

The purpose of this chapter is as its title indicates to show the practice
that has been taking place in courts regarding damages under contract
of sale. The chapter has two major sections; the first part tries to assess
the practice by discussing some selected cases. Although it is difficult to
get cases which specifically discussed the aim of damages in sale
contract, the cases have some how relation with the issue in question in
one-way or another. This section also has two sub-sections, which needs
special treatment. The first sub-section deals about cases related to
buyer's claim for damages in sale contract where as the second discuss
about the seller's claim for damages. In each sub-section the writer
supposed to put the facts of the case and the judgment rendered by the
court in the first place and then gives analysis of the cases according to
the factual situation and the pertinent provisions of the code. Most of the
cases are decided by appeal so that the research is going to put all the
facts raised by the parties in the trial court as well as their memorandum

of appeal and replies of the respondent.

The second part of this chapter incorporated interviews of judges. This is
because as the writer has said earlier, it is difficult to get real cases that
particularly discussed the issue of damages. This means trying to
evaluate the practice only be analyzing those cases would cause
inconvenience so that it needs additional method of assessing the
practice. Interview is the best method, which investigates the experience
of judges as well as their way of entertaining cases if they face issues
relating to damages. There by the writer has prepared some question that

should be answered by the said persons.
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3.2 Cases Related to buyer's claim for damages

In one case between Ato Abdulkader Juhare Vs Ambasel Trade Activities
PLC1, the plaintiff sued the defendant for damages in the Federal High
Court. In that case, the plaintiff bought 10, 000 Q of sesame from the
defendant (seller) by 289.65 Eth birr for each quintals of sesame and for
the payment of such purchase price he handed over a cheque valued
1,448,250 birr as a guaranty. The plaintiff alleged that the defendant did
not deliver 5,900 quintal on time. So that his factory which does not
work properly unless it feeds a minimum of 10,000 quintals of sesame,
was closed for two months. The plaintiff also contended that had it been
the remaining 5,900 Q of sesame delivered to him he would have
obtained 130 birr profit from each quintal of sesame. But the defendant
failed to perform his obligation and as a result he lost 76,700 birr.
Therefore, he requests the court to order the payment of damages

together with the interest.

The defendant in his response contended that the amount of sesame
delivered to the plaintiff was 7305.35Q as opposed to 4,100 Q. Pertaining
to this the purchase price for each quintals of sesame was 299.65 birr
rather than 289.65 birr as mentioned by the plaintiff. He also alleged
that the cheque hand over by the plaintiff can only cover the value of
500Q. Not only this but also the cheque declared as it have no money
value (N7 PA®-9°) in the civil bench and there is also a proceeding in
criminal bench that held against the plaintiff. Lastly, he said there is no
any evidence produced on the side of the plaintiff to prove the damage he
suffered.
The plaintiff replies for the response by pointing out three facts:
@ The seller (the defendant) did not deliver 7,305Q because the
document produced by him to prove this fact is not part of the present

contract it is rather a document for the previous contracts.

Lo
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% According to the agreement the purchase price for one quintal of
sesame is 289.65 birr not 299.65 as the defendant said.

% He also alleges that, he had already handover two cheques for the
value of 10,000Q of sesame. In relation to this the declaration of the
cheques as it has no money value in the civil bench and the presence
of a proceeding in criminal bench has noting to do with the case at
hand.

@ The plaintiff also contended as he has witness who testify the fact that
his factory was closed for the last two months and there by he sustain

damage.

The trial court up on analyzing the fact and the issue renders judgment
against the plaintiff. The court started its argument by saying that the
plaintiff himself do not perform his obligation since the cheque he hand
over has no money value secondly, the court mentioned Article 2278(2)
"The seller may in such case retain the thing until payment is made", the
application of which supports non-delivery of the remaining sesame by
the defendant. Finally the court reached its final decision by disregarding
the claim of the plaintiff for damages for the reason that in the absence

of performance on his side, he is not entitled to damages.

Now the present appellant (plaintiff in the High Court) appealed to the
Supreme Court to have the decision of the high court reversed. The
appellant in his memorandum of appeal shows his grievance against the
decision of the high court and he prayed the court to order the payment
of damages after having regarded the witnesses.

The respondent (defendant in the High Court) on his part required the
Supreme Court to affirm the decision of the high court.

The appellate court considered two issues in the case

1. Whether or not there is breach of contract on the side of the

respondant, which causes damage against the appellant.
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2. Whether or not the appellant is entitled to damages.

The court held, on the first issue that it is difficult to say that the
respondent has failed to perform his obligation because the appellant
himself did not perform his obligation since the cheque he handover was

declared as it has no money value.

The court continued to argue that the request of the appellant for
damages is not in accordance with the law because he himself failed to

perform his part of obligation according to the contract.

Now let us see how the duty of the buyer to pay price and the duty of the
seller to deliver the thing are illustrated in the above case. As we have
said earlier in the second chapter, damages are claimed where the non-

performance of one of the contracting party is detrimental to the other.

So that the buyer may claim damages if the non-delivery of the seller is
detrimental to him. But this takes place as long as the buyer performs
his part of obligation or he tried to perform it. In the given case the buyer
had given two cheques for the payment of the agreed price. But as the
court also holds it, this is not in accordance with the law because the
cheques handover by the buyer is declared as no money value by the civil
bench. Although, Art 2364(1) and (2) provides for the obligation of the
buyer to pay the price shall include bank security for guaranty the
payment of the price, as the commercial code provides a cheque shall
contain an unconditional order to pay a sum certain in money.2
Similarly, an endorsement shall be unconditional, any condition to which
it is made subject shall be of no effect.? When ever a cheque is

transferred to a creditor the latter must have the right to negotiate it.

In this case the seller maintains the thing until payment is made as
stated under Art 2778 of the civil code. From the above analysis of the

case, therefore, both the trial court and the appellate court, which
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confirms the decision of the lower court, analyzed the case by
considering the pertinent provision as well as the intention of the parties
during the conclusion of the contract. S0, according to the writer's view,
the judgment rendered by both courts is in accordance with the law and

denial of the appellant for damages is also a right decision.

In relation to the buyer's claim for damages the second relevant case is
the case between Ato Getahun Seifu Vs Ato Teshome Mengesha.* In that
case the plaintiff (buyer) sued the defendant (seller) in the high court to
refund 95,000 Eth birr he paid including with the damage he sustained
due to the failure of the seller to deliver the agreed metals. The
defendant, however, in his response replied that the plaintiff did not give
default notice as provided under Art 1772 when he failed to perform
according to the agreement. He also alleged that even if the suit is not
cancelled, non-delivery was due to forcemajeure and the plaintiff had
notified this fact. Because of the assumption that the date of
performance was lengthened due to forcemajeure, he delivers smooth
Lamera, which amounts 88, 600 birr. Furthermore, the defendant
shouldn't be liable to pay damages according to Art 1791(2). 1792 and
1793, even if he is liable to pay damages the relevant provision is Art
2362 as opposed to Articles 1790, 1791, 2355 and 2360 in which the

plaintiff mentioned them in his statement of claim.

The present trial court, after analyzing the fact and the issue renders
judgment in favor of the plaintiff. But, the court rejected the plaintiff's
claim for damages for the reason that he did not prove the damage he
suffered as well as the extent of damage as to the sufficient
understanding of the court. But opposing this decision both the
defendant and the plaintiff appealed to the Supreme Court to have this

decision reversed.
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The appellate court considered four issues in the case among others the
issue of damages is the one relevant to this paper. After analyzing the
issue and the litigation held by the parties, the court said basically,
courts assess damage equitably where there is difficulty to determine the
extent of damages but in the case at hand, although he didn’t show the
extent of the damage, the respondent could have the chance to do that.
Further more, the contract existed between the parties were contract of
sale. If so Articles (1790-1805) should not be applicable here. According
to the court the pertinent provisions should be Art's from 2360-2367.
Hence, based on Art 2362(1) the extent of damages shall be equal to the
difference between the price fixed in the contract and the current price as
the day following that when the contract was cancelled. On the other
hand, the respondent did not prove to the satisfaction of the court that
he sustains damage as well as the amount of damages. Therefore, the
court rejected the claim of the respondant that the appellant should

make good the damage he sustained.

Now let us see how the courts entertain the case with regard to damages.
In proving damages the plaintiff must prove (1) that profits or other gains
were denied him, or losses were suffered by him, as the result of the
defendants breach, and (2) he must introduce evidence to afford a
sufficient basis for estimating their amount in money with reasonable
certainity.5 Literal certainty is not essential, it is enough if the damages
claimed are with the reasona?lgprobablities.ﬁ As it has been held by
both courts, the respondant dﬁ/;)t put the exact amount of damage he
suffered or sustained due to breach of the sale contract. However, he
clearly shows the damage he suffered by producing evidence like
witnesses who were workers from the enterprise and resign from
employment due to the shortage of money faced by the enterprise.

Therefore for the knowledge of the writer the court failed to consider this

fact. Moreover, both courts argued that provisions of contracts in general
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should not have application in cases where the party claims damage
from the breach of sale contract. In the writer's opinion, this is not a
proper understanding of the law because as per Art 1676(1)and (2) the
relevant provisions of contracts in general, shall apply to contracts
regardless of the nature there of as long as they do not affect such
special provisions. That means unless provisions of contracts in general
not affect the special provisions of sale contract they have effect.” The
provisions which regulate damages in case of breach of sale contract
(2360-67) has two parts. The first part deals about cases where the
contract is not cancelled. In this regard the law provides for the
application of the provision of contracts in general as per Art 2361(1)
which provides as: "where the contract is not cancelled the amount of
damages shall be fixed in accordance with the provision of the title of this
code relating to "contracts in general' (1790-1805). In the writer's view,
the decision of the court didn't cancel the sale contract concluded
between the parties. This is because by cancellation means returning of
as per Article 2355(1). But the 'court in considering the second issue
renders judgment for the appellant that he has delivered 88,600
amounted metals and he partly performs his obligation. Relating to this
issue the appellate court reversed the decision of the high court and
rejected the repayment of 95,000 birr because the court believes the
delivery of the 88,600 birr amounted metals by the appellant. The court

liable the appellant only for the remaining amount.

If this is so the contract is still in force as it is proved that the metals was
delivered to the respondant. So if the contract is not cancelled the
damages can be calculated according the provisions of contracts in
general. Therefore, the final decision of the court is not in accordance

with the law.
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should not have application in cases where the party claims damage
from the breach of sale contract. In the writer's opinion, this is not a
proper understanding of the law because as per Art 1676(1)and (2) the
relevant provisions of contracts in general, shall apply to contracts
regardless of the nature there of as long as they do not affect such
special provisions. That means unless provisions of contracts in general
not affect the special provisions of sale contract they have effect.” The
provisions which regulate damages in case of breach of sale contract
(2360-67) has two parts. The first part deals about cases where the
contract is not cancelled. In this regard the law provides for the
application of the provision of contracts in general as per Art 2361(1)
which provides as: "where the contract is not cancelled the amount of
damages shall be fixed in accordance with the provision of the title of this
code relating to "contracts in general' (1790-1805). In the writer's view,
the decision of the court didn't cancel the sale contract concluded
between the parties. This is because by cancellation means returning of
the parties to their_former position as if the contract was not concluded
as per Article 2355(1). But the /éourt in considering the second issue
renders judgment for the appellant that he has delivered 88,600
amounted metals and he partly performs his obligation. Relating to this
issue the appellate court reversed the decision of the high court and
rejected the repayment of 95,000 birr because the court believes the
delivery of the 88,600 birr amounted metals by the appellant. The court

liable the appellant only for the remaining amount.

If this is so the contract is still in force as it is proved that the metals was
delivered to the respondant. So if the contract is not cancelled the
damages can be calculated according the provisions of contracts in
general. Therefore, the final decision of the court is not in accordance
with the law.
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The third case is between W/ro Giday Kinfe Vs Ato Kahsay Haile
Geiorgis.8 the plaintiff (buyer) sued the defendant for the cancellation of
the sale contract concluded between them on June 14,1989 E.c. In that
case, the plaintiff bought a cooking machine from the defendant for
$30,000 Eth birr, on the very date of the conclusion of the sale contract
the plaintiff paid $25,000 birr out of the purchase price and took
possession of the said machine. According to their agreement the
remaining purchase price birr $5000 was to be paid by the time when
the defendant (seller) checks the working condition of the machine and

ascertains that it is free from defects.

The parties have agreed in the contract that the defendant (seller) goes to
the plaintiffs home in the Adwa town from his residence in Addis Ababa
and carries out the examination of the machine when the plaintiff (buyer)
calls the defendant. The plaintiff alleged that the defendant didn't carry
out the examination of the machine, there by he sustain damage of
1,155,000 birr. That is the profit gained by the plaintiff had it been the

defendant perform according to the agreement.

The defendant, however, responded that he has delivered the machine to
the plaintiff free from defects having ascertained its working conditions.
He also produced witnesses who can testify that the plaintiff took

possession of the machine free from defects.

The court considered three issues in the case

1. Whether or not the machine sold to the plaintiff was defective

2. Whether or not the contract should be cancelled because of defect.

3. If the contract is to be cancelled, should the plaintiff entitle to the

damages she claimed.
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On the first issue the court held that it is difficult to say that the buyer
(plaintiff) bought defective machine at the time of the contract. The court
said, as it was the plaintiff who alleged that the machine was defective,
the burden of indicating and proving to the satisfaction of the court as to
the kind and nature of the defect in the machine was on the plaintiff

however, the plaintiff did not identify any defect in the machine.

As regards the second issue whether or not the contract is susceptible to
cancellation because of defect or not, the court held that the contract
should remain in force as it is not proved that the machine was affected

by warrantable defect in light of Article 2289 of the civil code.

Concerning to the third issue the court held that it is difficult to say that
the defendant did not perform his obligation as the plaintiff failed to
inform him according to the agreement. Therefore, the plaintiff cannot

claim damages.

In the writer's opinion one cannot say that there was a warrantable
defect in the machine within the meaning of Article 2289 of the civil code.
But the court should have considered one issue whether the plaintiff
performed his duty of examining the machine pursuant to Art 2290 and
2291 of the civil code in order to ascertain that the machiné was free
from defects. Moreover, the plaintiff did not notify the seller as to the
kind and nature of the defect in the machine within as short period of
time as possible. This failure of the plaintiff resulted from her failure to
examine at the time of delivery.

On the other hand, As per Article 2293(1) of the civil code, the plaintiff
may only avail herself of the defect in the machine if and only if she had
examined the machine and notified the defendant as to the kind and
nature of the defect in the machine. The exception to this is only if the

defendant has admitted the existence of defect in the machine. But in the
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case at hand the defendant did not admit the defect in the machine.
Instead he stated that the plaintiff took possession of the machine free
from any defects and produced that he believes would testify to this

effect.

From the above analysis of the case, therefore, as it is also held by the
court, that there was no a warrantable defect in the machine sold to the

plaintiff.

As regards the second issue whether or not the contact is susceptible to
cancellation because of defect or not, the court held that the contract
should remain in force as it is not proved that the machine was affected
by warrantable defect in light of Art 2289 of the civil code. The claim of
the plaintiff on the cancellation of the contract was based on the
statement that the machine was detective at the time of delivery. But she
did not show that there was defect in the machine, which may affect the

normal use of the machine.

Under Art 2344 of the civil code, the contract is cancelled only where the
thing is affected by warrantable defects coming under Art 2289 for which
the seller warranted the buyer. The contract may not be cancelled for
minor defects the nature and kind of which are not known. In order to
require the cancellation of the contract under Art 2344 of the civil code,
the defect should be proved to be the one coming under Art 2289 of
the civil code and should be known and noticed to the seller. Breach of
warranty by the seller is said to exist only if the seller is notified of the
defects in the thing and failed to put right the defects.? Thus in the case

under analysis, the cancellation of the contract doesn't seem appropriate.

Having this in mind, the third issue as the court could have considered

is the bases for the claim of damages. This is because a party may only
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invoke non-performance of the contract by the other party after having
placed the other party in default by requiring him by notice to carry out
his obligations under the contract as it is provided under Art 1772. But
the plaintiff failed to inform the defendant according to the contract.
Thus denial of the payment of damages by seller to the buyer seems

appropriate.

3.3 Cases Related to seller's claim for damages

Let us consider the case between Egepe Ethiopian Share Company and
Alem General Construction PLC.10 In that case the defendant (buyer) has
failed to pay the agreed price of oil products that he purchased from the
plaintiff (seller). The total price of the thing amounts 608,311.80 birr. So
that the plaintiff requests the payment of the principal including with
interest which should be calculated from the due day until the day on

which proceedings for recovery are instituted.

The high court, for which the case presents before it, renders judgment
for the plaintiff. But the court disregards the question of interest for him.
The court disregards the question of interest for the reason that there is
no stipulation on the agreement for the payment of interest. The court
mentioned Article 2478 to support the argument. This part of the
decision gives rise-starting point of appeal for the plaintiff (the present
appellant) for the purpose of having reversed that portion of the

judgment.

The Supreme Court after critical evaluation of the law and the issue as
well as the fact reversed the judgment given by the high court. The
appellate court in its argument stated that Article 2478 is wrongly
interpreted by the lower court. The court held, Art 2478 is there for

interest that should be paid from the conclusion of the contract until the
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termination of the contract upon agreement of the parties. The
application of this Article does not extend to include interest that should
be paid after termination of the contract due to failure to perform by one
of the parties. The court finally decides the payment of interest by the
respondent to the appellant since Art 2478 is not applied as the high

court interprets.

The main issue to be questioned in the judgment of the court is whether
interest paid for the appellant is treated as damages that should be paid
incase of delay in the payment of the price. According to Art 2361(2), the
buyer shall pay interest at the legal rate in case of delay in the payment
of price. The parties to a contract may provide in express terms for the
payment of interest. Such an agreement may provide for the payment of
interest before the maturity of the obligation. In such a case interest is
not payable as damages for breach of a contractual duty, but instead, is
payable as the agreed compensation for the use of money lent or for
credit given.!! If there is no contract, express or tacit, for the payment of
interest, it is recoverable only in the cases expressly provided by law, or
as damages for the wrongful detention of money or money's worth.12 In
all jurisdictions simple interest at the legal rate is recoverable as
damages for non-payment of a liquidated debt from the date of breach if
the parties involved have not - definite price payable after a period of
credit, nothing being said as to interest, on failure to pay as agreed, the
seller can recover judgment for the price of the goods, with interest after
breach at the legal rate.!3 Therefore, in the opinion of this writer, even if
the final judgment of the appellate court is correct so that interest shall
be paid to the appellant, the reasoning can be criticized since the best
Art that could solve the given dispute is not Article 2478 which provide
as follows; "The borrower shall not owe interest to the lender unless the
payment of interest has been stipulated" It is rather Article 2361(2) cum
2489 and 1803-05. This is to say the interest which is payable for the
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appellant should be paid for him as damages. Therefore, As Art 2361(2)
the buyer shall pay interest at a legal rate. This Article also refers back
the application of Art 1803 which stated the payment of interest at the
rate fixed by law not with standing that the contract fixes a lower rate in

respect of interest to be paid before the debt is due.

The second case is between Ato Taye Belay Vs Ethiopian Importer and
Exporter Corporation.'4 In that case, the plaintiff (seller) sued the
defendant (buyer) for the payment of the remaining purchase price plus
the interest. The parties were conclude a sale contract for the delivery of
salt (P702* éh@®+) which total purchase price amounts 74,325.31 birr but
the defendant failed to pay 25,632.95 birr so that the plaintiff institute a
court action for the payment of the remaining purchase price including

with the interest.

The defendant in his statement of defense responded based on the
content of the agreement dated on March 26/79 E.C and March 2/1979
E.C As he said, Art 3.3 of the agreement put a responsibility on the
plaintiff (the seller) to announce the price for the buyer within 45 days
after the buyer had received the goods. But the plaintiff failed to inform
the exact price within the period limited because of this the defendant
base his profit and loss on the temporary price. Therefore, he refused to

pay the required amount.

The trial court upon analyzing the fact and the issue renders judgment
against the defendant and order the payment of the remaining purchase
price including the interest starting from the date of institution of the

case until payment is made effective.

Now the present appellant (defendant in the High Court) appealed to the

Supreme Court to have the decision of the high court reversed. The
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appellate court having analyzed the fact and the law identified one basic
issue which needs answer. That is whether or not the respondent
(plaintiff in the High Court) is entitled to the money he claimed since he
failed to inform the exact price within 45 days. Then, the court
considered Art 3.3 of the contract in order to answer this issue that is if
the respondant believes that he did not announce the exact price within
the time fixed then the next step should be that as the thing is bought
for resell the exact price of the salt must be known with in the time fixed.
But the respondant failed to inform the exact price and due to this the
appellant base his sale in the price that is temporary during the
conclusion of the contract. At last the court reached the decision of that

the respondent is not entitled to the money he claimed.

From the above analysis of the case, one can say, as it is also held by the
court, that the provisions of the contract lawfully formed shall be binding
on the parties as though they were law. This is clearly provided under Art
1731(2) of the civil code. This means contract is law as between the
contracting parities. If one of the parties did not respect one of the
provisions of the contract then he is liable to that part of his obligation.
In the case at hand, the respondant failed to perform his obligation
according to the agreement despite this fact he demand the payment of
interest. This seems illogical as the court regards. On the other hand
interest should be claimed as damages as per Art 2365(2). "In case of
delay in the payment of price, the buyer shall pay interest at a legal rate',
However In this case as it is provided under Article 1772 the party who
fail to perform should be notified. But in the case at hand the respondant
did not give notice for the appellant. In this juncture he is not entitled to
the interest he demands. So in the opinion of the writer too, the

judgment given by the court is correct and in accordance with the law.
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On the other hand, as the opinion of this writer also, Art 2306 is
pertinent here. This is because the provisions stated as follows When the
thing sold is quoted on the market or has a current price, the parties
shall be deemed to have concluded the sale at this price, having regard to
the time when and place where delivery is to take place.l®> In the case
considered above salt is a thing which have current price in the market
but the court could not have considered this issue. If the thing sold has
current price in the market then as it is provided in the law the
presumption is that the parties conclude the sale at this price. Therefore,
it is possible to argue that since salt has current price in the market, the
buyer should be responsible to pay that current price having regard to

the time and place when delivery is to take place.

Let us see the case between national engineers and contractors'
enterprise vs. Agricultural equipments and technical service enterprise.
The case was commenced in the high court by the respondent at the
status of plaintiff in which it sued the appellant (buyer) for the unpaid
purchase price of caterpiller materials which amounts 1,362,517.77 Eth
birr together which the interest which should be calculated on the bases

of the contract.

The defendant responded by pointing out two facts; first the suit is
barred by resjudicata. Secondly, the rate of interest claimed by the
plaintiff contradicts provisions of the civil code, which provides for the

payment of interest.

The trial court upon hearing the litigation gave plaintiff judgment. In
relation to this the court said that, interest must be paid whatever it is
fixed by the contract since Art 1731 provides for the terms of the

agreement should be considered as a law between the contracting

parties.
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Now the present appellant appealed to the Supreme Court to have the
decision of the high court reversed. The appellant in his memorandum of
appeal shows his grievance against the decision of the high court. The
underlined argument for the appellant was that more than 12% interest
should not be claimed when rate of interest is stipulated under the

contract.

But the respondent prayed the court to affirm the decision of the high

court by the same reason he pointed out in the trial court.

The appellate court considered the issue of whether or not the appellant
is liable for 24% interest and come up with analysis of the issue

according to the pertinent provisions of the civil code.

The court held that Article 2361(2) is a mandatory provision, which
should not be violated by agreement of the parties. This article provides;
"In case of delay in the payment of the price, the buyer shall pay interest
at the legal rate". On the other hand, Art 2479(3) limits the maximum
rate of interest that parties can stipulate in the contract, which is 12% in
the respective year. The same Art 2479(3) provides as; if parties stipulate
a rate of interest exceeding 12% per annum then the borrower shall pay
interest at the legal rate which is 9% per annum where interest is due

and the rate has not been fixed.

The court proceed to argue that from the above mentioned articles one
can understand that stipulation of 24% interest in the sale contract is

not in accordance with the law. So if it violates provisions of the code, it

sho'uld not be effiective.ﬂTherefore, the appellant should be liable only for
9% interest based on Art 2479, 2361 and 1751 of the civil code.

Moreover, decision of the high court for payment of 24% interest for mere
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reason that Art 1731 provides as the provisions of a contract lawfully
formed shall be binding on the parties as though they were law is not a
valid argument because the contents of the contract shall be considered
as though they were laws as long as they are not contrary to the law.17 In
other words, the provisions of a contract shall be subject to the

mandatory provisions of the law as provided under Art 1731(2).

At last the Supreme Court reversed the decision of the high court, which
liable the appellant for 24% interest and renders judgment for the

payment of 9% interest

In the case considered above, even if the high court failed to entertain the
case in accordance with the law, the appellate court apply the relevant

provisions of the civil code as the fact and the issue requires so.

Summary of the above analyzed cases

Most of the cases that we have discussed are cases in which finally
settled by the Supreme Court through the mechanism of appeal. Out of
the six cases three of them involved with the buyer's claim for damages
while the other three discussed about the seller's claim for damages. Of
course, the very purpose of the paper is to provide a general overview on
the assessment of damages by considering some selected cases; however,
there was difficulty to get cases, which specifically consider the issue of
assessment of damages. On top of this difficulty, the writer comes up
with these cases which considered the issue of damages as one issue to

be analyzed. So these cases will be relevant to provide some insight on

the subject matter.

It is obvious that, decisions of lower courts could be reversed or affirmed

by the appellate court. Similarly in the cases analyzed above, decisions of
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some cases rendered by the high court reversed by the Supreme Court
while decisions of the remaining cases are confirmed by the appellate
court. It follows, therefore, that appellate courts are there to affirm or

reverse the decision of lower courts by realizing the issues again.

With regard to the finding, it is difficult to conclude as the practice
conforms with the law or there is discrepancy between the law and the
practice merely by considering these six cases. Some more effort is
needed so that an interview was held by the author with judges. The
interview will be the subject matter of the following section. Returning
back to the cases at hand, out of the six cases most of the cases were
analyzed in accordance with the law. However, as the writer pointed out
in the illustration of each case there was a problem of applying pertinent
or relevant provision as the fact and the issue requires. Further more,
there was a problem of reasoning that is even if the final decision of the
courts is correct, there could be a wrong reasoning. As a result the writer
supposed to give conclusion and recommendation after having analyzed

the interview done with judges.

3.4 Some answers Related to claim of Damages in Sale
Contract

This section of chapter three tries to investigate the problems and
difficulties faced by courts during assessment of damages by way of
interview for which the writer prepared some questions revolve around
the subject matter and received replies from two judges who serve in the

civil bench of the Federal High Court.
One of the interviewee’s started his speech by saying that, in most cases

there is no claim for damages because of two reasons; the first one is,

lack of awareness of the parties that means usually parties may only
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demand the cancellation of the sale contract or enforcement of the sale
contract even if the law provides for damages to be claimed
independently or in addition to the enforcement or cancellation of the
sale contract.!® In relation to this courts or judges cannot render
judgment which are not claimed by the parties.!9 Secondly, the party
who claim the payment of damages bear the burden of proving the
damage he suffered due to the non-performance of the other party which
is really difficult.20 Pertaining to this point the other interviewee said that
determining liability for damages is simple as such comparing with
proving the damage suffered by the breach. Because proving damage
most of the time bases conditional situations, for example the would be

profit had it been the thing sold is delivered.2!

In relation to the question “does damages always compensate the
damage that the victim of the breach of sale contract suffered?” One of
the interviewee said that as per Art. 2090 damages supposed to
compensate the damage “ALLANT 741 +ooMAF h4” But in practice it is
difficult to come up with the exact amount of damage.28 To come across
this problem usually judges could have considered witness testimony
and documents from different government departments: for example
Pa1C @-0T M. (National Revenue Office).

The interviewee added, sometimes there are cases in which the person
who claimed damages suffered damage from the breach by the other
party but it may be difficult to calculate the damages due to the thing
sold have no current price. In this case, judges have decide the case by
equity.23

As to the distinction between normal and greater damages in our law is
not that one is and the other is not the direct and proximate

consequence of the breach complained of, but that normal damages are

51



such as naturally and ordinarily follow the breach, where as greater
damages are those that ensue, not necessarily or ordinarily, but because
of special circumstances.2® As the root of the problem is the distinction
between normal and greater damage as it has been developed in our
law.2> There is need to keep in mind that the distinction is not absolute,
but relative. To put in other words, damage, which is general in relation
to a contract of one kind, may be classified as special in relation to

another.26

With regard to the question “does interest recoverable as damages?” Most
of the time interest is payable as the agreed money for lent or credit given

instead of damages for breach of contractual duty.27

As the interviewee said assessment of damages in general and
assessment of damage in sale contract in particular is a difficult task.28
As he said the reason behind may be the complexity of the subject both
in the law and in practice. In this regard, the provisions of the Civil Code,
which provides about damages in sale contract, are vague and difficult so

as to understand them easily and put in to practice.29
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Conclusion and Recommendation

It is of course the intent of the law, and the desire of the courts, that
abstract justice should prevail in every case, and that judicial
declarations should harmonize with logic and reason as inspirations for
them; but in the multiplicity of complicated facts found in almost every
case, which control its final destiny such a coveted result can not always
be obtained by fallible humanity. Obviously, one who commits a breach
of contract must make compensation to the injured party. In determining
the amount of this compensation as the "damages" to be a warded, the
aim in view is to put the injured party in as good a position as he would
have had if performance had been rendered as promised. This aim can
never be exactly attained due to firstly, the difficulty to put the principles
in practice as so stated in the law and secondly, as to the problem of
clarity in the law itself. So the discussion in this paper sets out a number

of problems, which revolve around the issue of damages in sale contract.

To begin with, the problem related with the application of provisions of
contracts in general vis-a-vis sale contracts. As we have already seen
from the judgments of some cases, courts have made absolute distinction
between them. But, provisions of contracts in general should have
application on special contracts as long as they do not affect the nature
there of In the law of sales, however, there are additional rules,

supplementing the more general rules.

The other problem is as to the provisions of the civil code with regard to
sale contract. Articles from 2360-2367 are not enough as to the sufficient
understanding of the assessment of damages in breach of sale contract
for instance; Where the contract is cancelled and the thing has a current
price, damages shall be equal to the difference between the price fixed in

the contract and the current price as on the day when the right to
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declare cancellation of the contract could be exercised or on the day

following that when the contract was cancelled by the court or as of
right. But the question should be the measure of damages if there is no
difference between contract and market price. A similar problem involves
in cases of anticipatory breach of contract. That is what if the price of the

previous purchase in replacement or compensatory sale is less or there is

no difference with contract price.

In like manner, one can invoke the question of whether or not interest 1s

recoverable as damages since the law is silent as to the payment of

interest in all cases even in the absence of stipulation in the contract.

The law simply provides for the payment of legal interest incase of delay

in the payment of interest.

The other relevant point although not clear in the law is the issue of
greater damages. That is as the law provides; damages shall be equal to

the prejudice actually caused where the party who suffered such

prejudice shows that, at the time of the making of the contract, he had

informed the other party of the special circumstances by reason of which
the prejudice caused is greater. But what is the prejudice actually
caused. Should we consider the distinction between greater and normal
damages as absolute one since there is an instance for damage, which is

general in relation to a contract of one kind, may be classified as special

in relation to another.

The law also failed to regulate about liquidated damages whether or not
parties can agree for liquidated damages in their contract and its

execution if it is greater than actual damage.
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All these problems create difficulty in courts to understand the law

sufficiently and to put into practice as pointed out earlier, in the analysis

of cases and interviews held with judges.

Having this discussion in mind, the writer proceeds to provide the

following recommendations.

® The law must be improved in order to sufficiently answered the
questions raised here in before and it should be clearly specified at
least by considering the following points

* In an award of the difference between the market price and the
contract price does not function to put the injured party as good
a position as performance, the injured party should recover
profits that would have been made on the specific contract with
out regard to the market price and contract price differential.

e Interest should be awarded as damages for breach of
contractual duty, instead of the agreed compensation for the
use of money lent.

* To minimize the difficulty of calculating the actual damages,
parties should have freedom of contract for liquidated damages.

* Finally and most importantly it is necessary to amend the law

in a clear terminology.

® In those instances where courts fail to properly handle cases relating
to the assessment of damages, judges has to be courageous enough to

appreciate the problem through reading.
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