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Abstract 
The Ethiopian law of bankruptcy is said to be outdated and needs revi sion. This paper compares 

the Ethiopian bankruptcy law with modern laws of bankruptcy of four se lected countries and 

international guidelines/principles for the same. The laws are the US and France bankruptcy laws 

from the debtor-friendly bankruptcy laws and the German and British bankruptcy laws from the 

creditor-friendly bankruptcy laws. The international guide lines are the World Bank Principles 

and Guidelines for Effective Inso lvency and Creditor Rights Systems and the Un ited Nations 

Commission on International Trade Law, Legislative Guide on Inso lvency Law. The research 

reveals that some of the provisions of the Ethiopian law of bankruptcy are not compatible with 

the modern laws and principles wh ile some are to some extent compatible. Although it is 

difficult to say that the Ethiopian bankruptcy law is totally backward, the law needs revision to 

be among the modern ones and current. 



Introduction 
In a preliminary report on the preparati on of the Commercial Code of Ethiopia submitted to the 

Imperial Commission for the codification of Ethiopian law (January 18, 1954), Professor Escarra 

wrote: I 

"". but a time will come when this method will no longer be adequate and entirely new 

institutions should be promulgated in a law supplementing the code. This is the reason fo r the 

many advantages of codification: with time codes are supplemented by so many laws that they 

break under the weight of legislative accretions. " 

I believe that time has already arrived. This is because the Commercial Code of Ethiopia is under 

revision (although the process has currently been halted) and it is the hope of the writer that thi s 

piece would be among the works that would assist the enactment of the new Code. 

The paper is organized into five chapters; the first chapter contains the research proposal which 

provides the general background and organizational principles of the resea rch. The second 

chapter discusses the hi storical and theoret ical foundations of bankruptcy law. The third chapter 

is devoted to the discussion about the need for modernizing bankruptcy laws and the features of 

modern bankruptcy laws and princi ples that may be relevant for the rev ision of the Ethiopian 

Bankruptcy law. These are the principles from the World Bank Principles and Guidelines for 

Effective Insolvency and Creditor Rights Systems and the United Nations Commission on 

Internationa l Trade Law Legislative Guide on Insolvency Law. The modern Bankruptcy Laws 

are the US Bankruptcy Code, the French Commercial Code, the German Commercial Code and 

the UK Bankruptcy System. Chapter four, which is the main chapter of the paper, is about the 

shortcomings of the bankruptcy law of Ethiopia in comparison to modern laws of bankruptcy and 

areas of concern for its revision . The last chapter provides recommendations based on the 

findings in the preceding chapter. 

The approach followed in the paper is mainly comparison of the Ethiopian bankruptcy law with 

bankruptcy laws of other countries and international principles/guidelines on the same. Both 

primary and secondary data are utilized. 

IPeter Winship (ed. And trans.), Background Documents of the Ethiopian Commercial Code of 1960, 
(H.5.I.U 1974), P.17. 
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CHAPTER ONE 

RESEARCH PROPOSAL 

1.1 Title 

The tit le of this research is "The Ethiopian Law of Bankruptcy: Its Shortcomings In 
Comparison To Modern Laws of Bankruptcy and Areas of Concern for ·lts Revision". 

1.2 Background of the Study 

In Ethiopia, bankruptcy was governed by the 1933 Law of Bankruptcy enacted on the 
l ih of July 1933. Although my knowledge as to its practical application is limited, 
one can defin ite ly say that Ethiopia had bankruptcy laws even before the enactment of 
the 1960 Commercia l Code. Then, the Commercial Code of Ethiopia was 
promulgated on 51h of May 1960 and it repealed and replaced laws on areas that are 
dealt with in the Code. I Among the different books of the Code used to govern 
traders, Book V is devoted to bankruptcy and scheme of arrangements. Although five 
decades have passed since the promulgation of the Code, the Book on bankruptcy is 
the least appl ied and most unknown of all books of the Commercial Code, even by 
those in the legal profession'> 

Bankruptcy is an inherent characteristic of businesses . That is why in governing 
businesses, bankruptcy should also be cons idered. As far as the writer is concerned, 
there is no evidence if the Book was in use during the reign of Emperor Haile Selassie 
I but the few bankruptcy proceedings filed during the Derg Regime were terminated 
due to nationalization of private firms by the government.' 

ISee the Commercial Code of the Empire of Ethiopia, 1960, Negarit Gazeta· Extraordinary Issue No. 3 of 1960. Addis Ababa, preamble, where the 8ankruplcy Law and the Company Law of 121h Jul y, 1933 are repealed as from the I I th day of September, 1960. 
2 See Tilahun Teshome and Taddese Lencho(eds. ) The Position of Business Community on the Revision of the Commercial Code of Ethiopia(Addis Ababa Chamber of Commerce and Sect om I Associations, PSD Hub Publicarion No.8. July 2008). P.115. . 
l See Tscgai 8ekele ... [et aL](eds.) , (2009), "Special Judgments (A case between Agricultural anti Industry Development Bank (creditor/applicant) and Berta Const ruction Private Limited Company (debtor/respondent)" , Case No. 1156/ 1974), 5th Half-Year, Wonber Alemayellll Haile Memorial Foundation's Periodical. P. 38. 
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Under the government of the Federal Democratic Republic of Ethiopia, the country's 

econom ic policy is one of free market allowing businesses to flourish and compete 

with others within the principle of free market economy. However, Book V of the 

Commercial Code still remains to be little applied in treating businesses in difficulty. 

A recently conducted research on the commercial law and institutional reform and 

trade diagnostic reveals that no more than ten bankruptcy cases have been initiated 

since 1991 the reasons being attributable to lenders using foreclosure law and practice 

rather than bankruptcy.4 That is, "secured lenders can institute accelerated 

proceedings to repossess and liquidate security" without the need to resort to 

bankruptcy .' In fact and often, foreclosure effectively deals with most of the debtor 's 

liabilities as borrowers finance their business from a single lender, usually a bank6 

Although foreclosure law is not a substitute for bankruptcy, at least it served as a 

mechanism for settling debtor/creditor issues of a bank with its borrowers. 

As Ethiopia is in the process of acceding to the World Trade Organization, it is 

obvious that the trade and investment relationship the state will have with other states 

will increase once the accession is completed. As one of the attracting mechanisms or 

as a safeguard for trade and investment activity, the investment laws of the country 

give various incentives and guarantees for investment especially for Foreign Direct 

Investment (FDl)7 However, inefficient bankruptcy laws are strong deterrent to 

investment.8 Therefore, the Ethiopian bankruptcy law should be as effective as the 

time dictates in order to boost the overall advancement of the state. 

Although Book V of the Commercial Code is rarely practiced, the Ethiopian 

Commercial Code, in general, is on the process of reform and it is the belief of the 

researcher that there are different areas in the Ethiopian bankruptcy law that need 

revision so that it incorporates principles of modern laws of bankruptcy and give 

4United States Agency for International Development (USAID). Ethiopia: (2007) Commercial Law alld 
institutional Reform and Trade DiagnostiC, Boozl Allen/Hamilton, Addis Ababa.P.53. 
, Ibid. 
' Ibid. 
7 See Federal Negarit Gazeta of the Federal Democratic Republic of Ethiopia 8th Year No. 27, 
Investment Proclamation No. 28012002, Addis Ababa, July 2002. Article 9. 
8 International Bank for Reconstruction and Development I The World Bank (2009) DOing Business 
2010 Ethiopia, Washington. P.44. Available from World Wide Web: 
<hltp: lhvww.doingbusiness.org/-/mcctiaIFPDKMlDoing%20BusincsslOocuments/ProtilcS/CountrylET 
1-1. 1'<11'> [Visited May 20, 201 1]. 
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solutions for the practical situations of businesses in the country . Even if the process 

on the revision of the Commercial Code has been halted; this piece is believed to 

have some contribution when the process proceeds. 

1.3 Objective 

1.3.1 General objective 

The overall objective of the study is to make an analytical :assessment on 

the legal problems in the regulation of bankruptcy in Ethiopia in 

comparison to modern laws of bankruptcy and thereby recommend sound 

remedial measures. 

1.3.2 Specific objectives 

• To show the existing law of bankruptcy in Ethiopia 

• To show the shortcomings of Ethiopian law of bankruptcy 

• To show areas of concern for its revision 

• To compare the Ethiopian law of bankruptcy with modern lawslguidelines 

of bankruptcy 

• To see what is useful or practical for our country. 

• To recommend feasible solutions for the revision of the law.: 

1.4 Statement of the Problem 

As has already been said in the background part, the Ethiopian law of bankruptcy is 

backward and may be one among the least implemented areas of the law when 

compared to other areas of laws of the country. Moreover, the provisions of the 

bankruptcy law under the Commercial Code are outdated. Specifically, the law does 

not exhibit the features of modern bankruptcy laws of other countries and 

international principles or guidelines on the same. 

9 As to Ata Frew Mama, Federal Democratic Republic of Ethiopia Ministry of Trade ami Industry 
Legal Affairs Directorate Representative, the process is halted due to many reasons. Some of them arc: 
one, the Comm ittee 0 11 the revision of the Commercial Code have other duties and ~ou l d not meet as 
regularly as possible to finish its revision. Two, there is difficulty on reaching agreeme nt as to which 
provisions of the Code should be cancelled out and which should be kept as they are. Three, all 
stakt.!holders are not invol ved in its revision. For instance. the office of 'Documents Registration and 
Authentication' and the 'Ministry of Trade and Industry' have major interests as they are implementers 
of the Commercial Code. However, they were not in volved in the process of its revision. Interview 
Conducted on 03, August, 20 1 I. Unsuccessful efforts were made to talk to officials of the Ministry of 
Justice. 
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The provisions of the law need serious considerat ion and amendment if they are to be 

in conformity with the modern laws in the area and give practical solutions for the 

prob lems that businesses are facing. 

The research, thus, assesses the overall provisions of the law in light of modern laws 

and principles of bankruptcy and shows the parts that have to be given due 

consideration for its revision. 

1.5 Significance 

There must be significance for a research endeavour. It is the belief of the researcher 

that the research will inform the revision process by providing a different perspecti ve 

on how to see the problems in the existing law and give recommendation. In addition, 

the research would contribute towards the development of the would-be law of 

bankruptcy in the country. 

1.6 Scope of the Study 

This research paper will be looking at the Ethiopian law of bankruptcy. It wi ll also see 

some selected modern laws and guidelines of bankruptcy. By doing so, it will exp lore 

the shortcomi ngs of the Ethiopian bankruptcy law and identifY specific areas of 

concern for its revision. 

1. 7 Methodology 

In order to achieve the above stated overall and specific objectives, the following 

were employed as methodologies. 

This research paper will mainly use literature review both local and foreign. Materia ls 

that are written on the law and practice of bankruptcy will be explored. In thi s regard, 

this research paper will use literatures that discuss the experience of other states so as 

to exp lore the possible areas and principles that may be tapped to overhaul the 

Bankruptcy law of Eth iopia. 

Moreover, in order to reveal deficiencies of the existing bankruptcy law of Ethiopia in 

comparison to modern laws and guidelines of bankruptcy, a~alytical research method 

is em ployed in the study. 
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Interview with concerned individuals like judges, lawyers, public prosecutors and 
other concerned government officials were conducted in order to find out problems 
found and related with the bankruptcy law of Ethiopia and its implementation. 

1.8 Research Questions 

The research is meant to compare the Ethiopian Bankruptcy law with international 
guidelines and other bankruptcy laws; discuss the shortcomings of the Ethiopian 
Bankruptcy law; and show areas of concern for the revision of the law. With this in 
mind, it is necessary to ask the following questions. 

• What are the features of international guidelines/principles and modern laws 
of bankruptcy? 

• What are the shortcomings of the Ethiopian Bankruptcy law compared to the 
guidelines/principles and modern laws on Bankruptcy? 

• What are the main concerns for the revision of the Ethiopian Bankruptcy law? 

1.9 Organization of the Study 

To this end, the entire content of the study is organized into five chapters. The first 
chapter, wh ich is this very chapter, covers background information and the main 
organizational principles of the study. The second chapter covers about the historical 
and theoretical foundations of bankruptcy law. Moreover, the objectives of the law of 
bankruptcy are also dealt with under this chapter. 

Modernization of bankruptcy law and the features of modern bankruptcy laws are 
discussed under chapter three. The study under this chapter also discusses the relevant 
bankruptcy principles and guidelines. In addition, bankruptcy laws of some selected 
countries are also discussed. 

Chapter four is devoted to the description and comparison of the Ethiopian law of 
bankruptcy with international principles and guidelines as well as laws of other 
countri es. An attempt is made under this chapter to show the shortcomings of the law 
in comparison to other modern bankruptcy laws and areas of concern for the revision 
of the law. At last, a conclusion is forwarded . 

Chapter five makes recommendations by underlining areas of concern for the revi sion 
of the Ethiopian law of bankruptcy . 
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CHAPTER TWO 

HISTORICAL AND THEORETICAL FOUNDATIONS OF 

BANKRUPTCY LAW 

2.1 Meaning and Nature of Bankruptcy 

The term 'bankruptcy' fo und its origin in Italy during the medieval period. 'o Back 

then, every merchant had his bench (banca) in the place of exchange; and the normal 

practi ce at the time was to destroy his trading bench when he fails to pay his debts. " 

The multifaceted word "bankruptcy" is, therefore, believed to originate from the term 

"broken bench" or "banca rO /fa " ,12 

There are, however, disparities among different literatures and jurisdictions with 

regard to the definition of bankruptcy. According to Eagles and Devos, the term 

"bankruptcy" refers to a " legal process in which a debtor who is inso lvent is forced by 

law to expose his financial situation and authorit ies direct him to satisfy the claims of 

his credi tors in a manner that is equitable.,,13This definition inter alia presupposes the 

knowledge of the term" insolvency". Inso lvency is genera lly defined by Black's Law 

Dictionary as "the condit ion of being unabl e to pay debts as they fall due., ,] 4 

Black's Law Dictionary, on the other hand, defines bankruptcy as a "statutory 

procedure by which a debtor obtains fi nancial relief and undergoes a judicially 

supervised reorganization or liquidation of the debtor's assets for 'the benefit of 

creditors. "" According to this definition, bankruptcy is considered as the procedure 

that is used to give relief to the debtor in a way that protects the interest of the 

credi tors either through reorganization or liquidation. Thus, bankruptcy could refer to 

both reorganization and liquidation. 

Generally, bankruptcy is different form inso lvency on the basis of what is offered as 

definiti ons by Eagles, Devos and Black's Law Dictionary. 

IOSen, Anuradha. The Bankruptcy Laws: Comparing Russia, USA, COf/ada, and UK, 2006, P. 4. 
Available from World Wide Web: <hltp://ssrn.com/abstract=9 1293 I> [Visited February 23, 20 11]. 
III bid. 
" Ibid. 
13 Eagles, P. G. and Devos, P. A. A Guide to Bankruptcy Law, Pfaff. Books Lim ited, 1978, New York. 
P.2. 
14 Garner, Bryan A. (cd). Black's Law Dicti onarv. 8th edition, West Group. 2004, Ne\,~1 York. P. 233l. 
" Id. P. 442. 
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Though insolvency and bankruptcy are sometimes used interchangeably, they are 

distinctly different in their formal usage. As noted above, insolvency impli es inability 

to pay debts as they mature and main ly sign ifies absence of liquidity. Though 

insolvency is often regarded as the immed iate cause of ba nkruptcy, all bankruptcies 

are not the outcome of inso lvency.16 That is because, one may discharge hi s debts 

running his business on credit basis and at the same time a business may be unable to 

pay debts due to ava ilability of more illiquid assets than liabili ties. 

Coming to the World Bank Principles and Guidelines for Effective Insolvency and 

Creditor Rights Systems (World Bank Principles) and the United Nations 

Commiss ion on International Trade Law, Legi slat ive Guide on Insolvency Law 

(UNCITRAL Legislat ive Guide), they do not define bankruptcy as such. In fact, the 

names of these instruments use the term ' insolvency ' rather than 'bankruptcy'. 

However, they give definitions of the terms that are related to it, like Bankruptcy 

proceeding, insolvency, liquidation, reorganization and/or rehabilitation. For instance, 

the World Bank Principles recogni ze bankruptcy proceedings to. include both 

rehabilitation and liquidation but emphasizes that " [b]ankruptcy proceeding is often 

used to refer to a liquidation proceeding, whereas insolvency proceeding is more often 

used to refer to both liquidation and rehabilitation proceedings. " 17 

According to the UNCITRAL Legislative Guide, insolvency is said to exist "when a 

debtor is generally unable to pay its debts as they mature or when its liabilities exceed 

the value of its assets." 18 In addition, " insolvency proceedings refer to collective 

proceedings, subj ect to court supervision, either for reorganization or liquidation." 19 

Thus, there seems to be agreement between the two internati onal instruments as to the 

definition of insolvency and bankruptcy. 

The writer takes bankruptcy to include both reorganization/rehabilitation and 

liquidation instances. Thus, she explores the defi nitions of these terms. As to the 

World Bank Princip les, liquidation is defined as "[t]he process of assembling and 

16 Altman, E. I. and Hotchkiss, E. (2006) Corporate Financial Distress and Bankruptcy: Predict and 
Avoid Bankruptcy. Analyze and Invest in Distressed Debt. 3rd Edition, John Wiley & Sons, Inc., New 
York. P. 5. 
17 World Bank Principles and Guidelines for Effecti ve Insolvency and Creditor Rights Systems. World 
Bank .April 2001. P. 85. Available from World Wide Web: 
<http://www.worldbank.orglifa/ipl! eng.pdf> [V isited February 23, 20 11]. 
18 United Nations Commission on International Trade Law (UNCITRAL). Legislative Guide on 
Insolvency Law, New York, 2005, P. Introduction(Para 12s). Avai lable from World Wide Web: < 
http://www.unc itral.()ri!lpdf/english/tcxts/insolven/05·80722 Ebook.pdf> (Visited February 23, 20 II ]. 
19 Id. P. Introduction (Para 12u). 
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selling a debtor ' s assets in an orderly and expeditious fashion in order to dissolve the 

enterpri se and distribute the proceeds to creditors according to established law. 

Liquidat ion can include a piecemeal sale of the debtor's assets or a sale of all or most 

of the debtor 's assets in productive operating units or as a going concern. ,,20 The 

UNCITRAL Legislative Guide provides the same definition although in a more 

. d 21 summarize way. 

On the other hand, rehabilitation is defined as [tJhe process of reorganizing 

(restructuring) an enterprises' financi al relationships to restore its financial well-being 

and render it financially viable. This process may include organizational measures and 

the restructuring of business and market relationships through debt forgiveness, debt 

rescheduling, debt-equity conversions and other means. It can also involve selling the 

business as a going concern, in which case the procedure may be equivalent to similar 

sales under a liquidation proceeding.22 Although the UNCITRAL Legislative Guide 

uses the word reorganization, the two are basically the same in the words they use and 

the examples they provide.23 These definitions are adopted throughout this paper. 

To find the definition of bankruptcy under the Ethiopian. legal system, it is advisable 

to refer to the 1933 Law of Bankruptcy and the 1960 Commercial Code. 

The 1933 Bankruptcy Law does not, in black and white, define what bankruptcy is but 

menti ons what it means to be in a state of bankruptcy,z' Accordingly, Article I of the 

1933 Bankruptcy Law states that "[e Jvery person registered in the commercial register 

who suspends payment is in a state of bankruptcy." " Suspension of payments exists 

when the debtor does not pay an obligation which he has by virtue of an executor 

document (titre executoire).,,25 The Law, however, talks about declaration of 

bankruptcy under Article 4 and the following. Thus, being in the state of bankruptcy 

and being declared bankrupt were recognized as two different circumstances under 

the Law. 

20 World Bank, Supra note 17, P. 84 and 85. 
21 UNCITRAL, Supra lIote 18, P. Introductioll (Para 12w). 
22 World Bank, Supra note 17, P. 85. 
2J See UNCITRAL, Supra lIote 18, P. Introduct ioll (Para 12kk). 
24 The 1933 Bankruptcy Law, Article I. 
25 Id, Art icle 2 says that executor document is either of the three: a judgment against the debtor in a 
court of last appt!al; a minute of a conciliat ion proceed ing in which the debt is recognized without 
reservation; or a commercial instrument signed or accepted by the debtor accompanied by a protes t for 
non-payment regularly drawn up. 
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The Commercial Code, on the other hand, provides that a trader is bankrupt when he 

has suspended payments and has been declared bankrupt.26 Thus, for the purposes of 

the Commercial Code, the mere suspension of payments, being in the state of 

bankruptcy- in the words of the 1933 Law of Bankruptcy- does not amount to 

bankruptcy 27Thus, bankruptcy under the Commercial Code is suspension of 

payments plus declaration to that effect by a court of law. 

Furthermore, countries have a considerably different experience with regard to the 

moment at which a debtor may be declared bankrupt. While some countries prefer to 

declare a debtor bankrupt from the moment he suspends payment of his debts as and 

when they fall due28
, countries li ke the UK and Australia prefer to wait until total 

liabilities outweigh the value of his assets?9But countries like Germany would 

commence the bankruptcy proceedings whenever the court is satisfied that the debtor 

will not pay the debts as they fall due or when the total liabi lit ies are greater than the 

total assets30 

2.2 A Historical Overview of Bankruptcy Law 

The historic legacy of bankruptcy in many countries meant that bankrupts have 

traditionally been treated with 'scorn,.31 The basic aim has been to protect the interest 

of the creditor and the debtor was often considered as a criminal and his welfare was 

totally ignored.32 In the middle ages in England, for example, punishments could be 

'dracon ian and range from a spell in the debtor' s prison to the death penalty, n 

Whereas according to ancient Roman law, a cred itor may have an option either to kill 

or sell the bankrupt in to slavery.34 

26 See the Commercial Code, Supra note 1, Art icles 969. 
27Commercial Code, Supra note I, Article 970 ( I). 
28 This approach is known as the cash flow approach and is mainly concerned with liquidity rather than 
the evaluation of the assets and liabilities of the debtor, which is the main concern of the balance sheet 
approach. See Falke, Mike. (2003), Insolvency Law Reform in Transition Economies, Doctoral Thesis, 
Berlin.P.17 1- 173. 
29 See Id, P. 172. 
30nas;c Provisions of German Insolvency Law. Available from World Wide Web: 
<htto://www .abiworld.orelcommitteeslnewslet tas/international/voll nllm3/R~on!ElIroUnion I . pdf.> 
lVisited August 20, 20 II J. 

I Sen, Supra note 10, P.4. 
n Ibid. 
13 Ibid. 
34 Fletcher as cited in Burdette, David A. A Frameworkfor Corporate Insolvency Law Reform In SOllth 
Africa, University of Pretoria, Pretoria, 2002, P. 27. 
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2.2.1 Roman Law 

Under ancient Roman law, which was app lied approxi mately around 45 1 BC, a 

creditor could enforce his judgment with a process known as legis actio per manus 

iniectionem(the action of the inj ection by the hands of the law).35 

A debtor, in this system, was given a period of grace of 30 days within wh ich to 

comply with the judgment.36 Failure to do so resulted in a debtor being brought before 

the praetor37 When the amount owed remained unpaid, the debtor was awarded to the 

creditor, whereby the latter held the former for 60 days as a private prisoner.3s During 

this time it was poss ible for the debtor to enter in to an agreement with the cred itor.'9 

However, despite being under the custody of the creditor, the debtor rema ined a free 

man and owner of his property.40 

The creditor had to bring the debtor before the praetor on three con sec uti ve market 

days to announce in publ ic the amount for which the debtor was liable.4l Where the 

debtor was unable to reach an agreement with the creditor, and the amount owed still 

remained unpaid, the creditor could, on the third market day, either kill the debtor or 

sell him in to slaver 42 Where there was more than one creditor, they were entitled to 

cut the debtor in to pieces, each creditor taking his rightful share.43 This barbaric 

practice was repealed approximate ly around 326BC and replaced by a procedure 

whereby the debtor was held as a prisoner by the creditor in order to work off the debt 

owing to the creditor.44 

The executi on of the debt was, however, continued to be carried out on the person of 

the debtor himse lf. In this respect, an important innovation of the Roman law, at a 

latter period, was the introduction of a new method of execution against the property 

of the debtor in what was known as missio in possessionem(mission in the possession 

35Viseer as cited in Burdette, Supra note 34, P. 22. 
36 Id. P. 23. 
37 Ibid. 
38 Ibid. 
J9 Ibid. 
40 Ibid. 
41 Ibid. Such practice had dual purpose; lirst, it was intended to persuade the debtor's friends to pay the 
debt in sympathy to the degradation that the debtor was suffering and second, to allow the debtor's 
other creditors to state their claims. 
42 Viseer as cited in Burdette, Supra note 34, P. 24. 
43 lbid. 
44 1bid. 
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OJ).45 One or more of the creditors of the debtor could petition the praetor to grant 

them an order authorizing them to take possession ofthe debtor 's property.46 Once the 

prescribed period had lapsed all the creditors were summoned to a meeting by a 

praetorian order, so as to elect magister bonorum(master of goods), who would 

supervise the sale of the estate.47 At the sale, the property of the debtor was sold in 

block to the person offering the highest price to the creditors.48 

As has been said at the beginning of this section, all the procedures exercised during 

the early periods were primarily aimed at protecting the creditors, and no provision 

was made under the Roman law for the debtor to avoid the strict consequence of not 

being able to pay his debt. 

This apparent shortcoming was addressed later and a debtor was allowed to renounce 

his rights to his property in favour of his creditors instead of incurring an execution 

against his person. This procedure was known as cessio bonorum(concession of 

goods) and enabled the debtor to make a voluntary cession(fhe grant oj) of his goods 

to the creditors, who sold it and divided it in pro rata to satisfy their claims 49 

2.2.2 Roman-Dutch Law 

Personal execution against the debtor was the only means used to obtain payment of 

debts 50 And it was towards the end of the 15 th century that the Roman law concept of 

cessio bonorum was introduced in Holland.51 However, unlike in the case of the 

Roman law, cessio bonorum was a privilege which was only granted by the courts 

after the debtor had given the full facts in respect of the position of his estate, and 

only after the debtor had informed all his creditors of the application.52 

Once the cessio bonorum was granted by the court, the estate of the debtor was 

initially administered by commissioners under the supervision of local magistrates, 

but during the 18th century the so called desolate boedelkamers or "Holland 

45 Viseer as cited in Burdette, Supra note 34, P. 25. 
461bid. 
47Ib id. 
48 Ibid. 
"ld, P. 26. 
50 Burdette, Supra note 34, P. 26. 
SI Dalhuisen as cited in Burdette, Supra note 34, P. 26. 
52 De Groot as cited in Burdette, Supra note 34, P. 26. 
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Chambers" were established, wh ich were inter alia responsible for the adm inistration 

of the insolvent estates.53 

2.2.3 English Law 

Like any other state in Europe, individual debt collection mechanisms preceded 

formal bankruptcy law in England5 4 The first Act that introduced attachment of the 

person and which had civi l imprisonment as a result was the statute of Marlbridge of 

1267.55 This and other numerous statutes, which had been promulgated until 1869 

allowed the creditor to imprison the debtor for nearly a ll cases of the non-payment of 

debt.56 Such imprisonment, subj ect to certain exceptions, was abolished in 1869 when 

the Debtors Act was promulgated.57 

Debtors, accord ingly, designed all sorts of mechanisms to avoid civil impri sonment 

and in turn this led to the development of the English bankruptcy law to revo lve 

around devising mechanisms to prevent debtors from avoiding civi l im pri sonment.58 

Towards this end, several bankruptcy Acts have been introduced, each having its own 

contri bution towards the development of the English bankruptcy law. Of these Acts, 

the fi rst Insolvency Act (the 1542 Act by Henry Vlll) introduced the compulsory 

sequestration, designed to apply to a dishonest and absconding debtor59 This Act was 

repealed by the 157 1 Act (this Act was amended twice before it was repealed by the 

1732 Act) which limited the application of the bankruptcy procedures to traders;6o 

introduced the concept of the equal distribution of a debtor' s assets;61 and introduced 

the appointment of com missioners by the Lord Chancellor who had the task of 

differentiating traders from non-traders6 2 

In the 19th century, England was flooded with a number of Bankruptcy Acts. The 

1732 Act was repealed by the 1842 Act; the 1844 Act provided provisions for the 

vo luntary surrender of the debtor 's assets; and the Acts enacted in 1824/25 and 1844 

HMars as cited in Burdette, Supra note 34, P. 27. 
54 DaJhuisen as cited in Burdette, Supra note 34, P. 27. 
55 Boraille as cited in Burdette, Supra note 34, P. 28. 
" Ibid. 
" Ibid. 
" Ibid. 
59 Dallwisell as cited in Burdette, Supra note 34, P. 28. 
W Rose as cited in Burdette, Supra note 34. P. 28. 
61 Dallwisen as cited in Burdette, Supra note 34, P. 28. 
62 Burdette, Supra note 34, P. 29. 
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were consolidated into the 1849 Bankruptcy Law Consolidation Act,63 The 1849 

Bankruptcy Act introduced provisions for the debtors other than traders to enter in to 

a majority arrangement with their creditors.64 In 1861, the Bankruptcy Act extended 

sequestration to persons other than traders65 There were a lso the Acts of the 1869 and 

the 1883 66 But the basis for the modern English Bankruptcy law is the 1842 Act as it 

is this Act that introduced the office of the Official receiver, insolvency inquiries, and 

public interrogations67 

Generally, before the 18th century, bankruptcy law in England was a system that was 

mainly governed by creditors. Since the 19th century, this private sequestration 

developed into a system where it is mainly governed by the State68 

In the 20th century, the Bankruptcy Act of 1914, together w ith amendments made in 

1926 and 1976, was an important new Act that applied until the 1986 Insolvency Act 

was enacted.69 

2.3 Objectives of Bankruptcy Law 

A The historical overview of bankruptcy laws di sc ussed in the preceding section 

/1 revealed inter alia that traditionally bankruptcy procedures were mainly formulated 

with a view to safegmrd the interest of the creditor. According to thi s traditional 

view, the basic objective of bankruptcy law was to organize a collective action in such 

a way that the value of the debtor's assets will be maximi zed so that the creditors 

receive a higher dividend out of the debtor's asset in bankruptcy. 

I~ Modern bankruptcy laws, however, go far beyond the protection of cred itors' inte rest 

1;" and crave to achieve much broader social and economic objectives: From a strict 

economic stand point, one of the primary aims of modern bankruptcy laws is to 

increase the overall efficiency by e liminat ing the functionally inefficient firms, whose 

assets can be used in a more productive way elsewhere.7o They are expected to 

63 Dalhuisell as ci ted in Burdette, Supra note 34, P. 29. 
" Ibid. 
" Ibid. 
66ld, P. 30. 
67 Fletcher as cited in Burdette, Supra note 34, P. 30. 
bS Burdette. Supra note 34, P. 31. 
69 Dalllllisen as cited in Burdette, Supra note 34, P. 30. 
70 Sen, Supra note 10, P. 2. 

13 



promote the voluntary re-allocation of assets from inefficient and destructive to more 
efficient and productive firms with a positive result for the overall economy. 

Bankruptcy laws and other procedures governing financial default are therefore 
perceived as the key elements in the functioning of market economies. However, 
although the issue of bankruptcy is common to all modern economies, the way the 
different economies react to it and the objectives they envisage to achieve with it, 
varies from country to country. Despite such di fferences some general objectives are 
still found to be common to most bankruptcy laws. The wri ter follows the method 
followed by Falk Mike as she found it to be convenient to elucidate the issue at hand. 

2.3.1 Maximizing Asset Values 

Asset maximization is one of the fundamental objectives of bankruptcy laws. 
Economical theories suggest that the technique that generates the greatest value 
should be used in deciding whether a firm should be reorganized, sold fo r cash as a 
going concern, or closed down and liquidated.7I Such technical options are, however, 
unthinkable in the absence of bankruptcy law. 

A typical firm, for example, may have claims outstanding to several cred itors, each of 
whom may have their claim secured by specifi c collateral. In the absence of 
bankruptcy law, such a situation may lead to a creditors' "run" on a distressed firm to 
be the first to seize the available collateral. 72 One of the most important objectives of 
bankruptcy law is to prevent such runs, for example, by imposing an automatic stay 
on the firm 's assets once it has entered bankruptcy .'3 

It is, however, acceptable that a liquidator with sufficient powers and the necessary 
skill s in business management would maximize the value of the assets in bankruptcy, 
enabl e the temporary continuation of the enterprise and create the necessary condition 
for its rehabilitation. 74 

71 WB~Economic Dimensions as cited in Falke, Supra note 28, P.45. 
72Smith, David and Stromberg, Per. Maximizing rile value of distressed assets: Bankruptcy law and the efficient reorganization offinns, A Paper Prepared for the World Bank Project on Systematic Financial Distress, 2003, P.II. 
73 Ibid. 
74 Girma Dejene. The Need for Modernizing the Ethiopian Bankruptcy Law (A Cri tica l Analysis), Addis Ababa University, Law Faculty, LLM Thesis Addis Ababa. 2005, P. 37. 
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2.3.2 Allocation of Risk among Participants 

There is a principle that every market participant should bear the risk of transaction or 
relation according to hi s economical interest in it.7s Accordingly, owners or 
shareholders should assume the greatest loss if a business fail s as they are the ones 
who usually take the largest gains when it succeeds.7

• A creditor who extends credit 
to a debtor also bears some kind of risk but the risks should be balanced among 
different participants or creditors by taking into account 'different conditions77ln this 
respect, it is essential that bankruptcy laws recognize the differences among creditors 
both in terms of their ab ili ties to assess the risk that a debtor wi ll default and to 
allocate this risk and in their bargaining power to improve their repayment chances in 
the insolvency of their debtor. 78 

In explaining the implications of such differences Mike Falke argues that 
sophisticated cred itors such as banks have a greater bargaining power to negotiate 
pre-insolvency entitlements which wi ll give them preferential treatment in insolvency 
proceedings and thus, increases their chances of repayment.79 Other creditors, like tort 
claimants or employees have no or only a limited prospect to assess the risk of a 
default of their debtors; and they have no chance or bargaining power to improve their 
repayment chances in the insolvency of their debtor by negoti ating a respective 
security interest. 80 Such differences are inputs for bankruptcy laws that there exist 
several creditor types and risks should be allocated accordingly.81 

2.3.3 Encouraging Investment Risk Taking 

Another main objective of modern bankruptcy laws is encouraging investors to make 
more risky investment decisions. Businesses, especially start-ups, without existing 
credit standing are frequently in need of urgent funding; and creditors usually prefer 
to invest in businesses with a good credit standing since risk assessment and 
allocation is much easier. 82 

" Falke, Supra nole 28, P. 52. 
76 Ibid. 
77 Ibid. 
78 Id, P.53. 
79 Ibid. 
80 Falke, Supra nole 28, P. 53. 
81 Warren as cited in Falke, Supra note 28, P. 53. 
" Falke, Supra nole 28, P. 53. 
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Investors may also finance businesses with a lower credit rating since the profits of 
sllch a transaction might turn out to be higher than investment in a business with an 
excellent credit rating. 83 However, predictable and easi ly enforceable rights in the 
case of insolvency of their debtors are their essential preconditions for their 
investments. 84 

In fact, certainty and predictability in commercial affairs is often considered as one of 
the single most important step a government can take to encourage investment and get 
the economy moving. 85 Whereas a lack of predictability does not only increase the 
costs of credit, it even jeopardizes the general availability of credit, whic h is one of 
the essential characteristics of a market economy.86 An effective bankruptcy regime 
reduces risks by providing transparent and predictable provisions. 

2.3.4 Supporting Wider Community Interests 

Basically, bankruptcy laws are concerned with parties having forma l legal 
entitlements. These laws organize and structure the conflict between the debtor and 
several types of creditors. However, the business failure of a debtor may also impact 
on parties who are not creditors and who have no formal legal rights to the assets of 
the debtor's business 87 Therefore, bankruptcy laws must look beyond the final 
economical outcome for creditors and consider and rebalance the interest of parties 
who are indirectly affected by the business failure of a debtor. However, the 
protection a bankruptcy regime can give to parties without formal legal rights is 
usually secondary and indirectly considered through provisions that permit 
reorganization instead of liquidation of a business for the benefit of few ' anx ious' 
creditors. 88 

Some try to achieve this objective by incorporating bankruptcy provisions which lim it 
or extend rights and obligations of participants in insolvency when these are contrary 
or consistent with public interests or public policy. As in the case of Polish 
Bankruptcy Code, the court for example, may only confirm a reorganization plan 

" Falke, Supra note 28, P. 53. 
84 Ibid. 
85 Houerou, Philippe H. Le. Studies of Economies in Transition: Investment Policy ill Russia. World Bank, 1995. 
86 Falke. Supra note 28, P. 53. 
" Id, P. 57. 
88Warren, as cited in Falke. Supra note 28, P.5S. 
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when its outcome is in the interest of the public or in other words in the interest of the 
. 8' commulll ty. 

Others try to protect community interests by providing a general clause granting the 

court wide discretionary powers to consider such interests and to balance them with 

the interests of the debtors and creditors.90 Moreover, the law could consider the 

varying interests in the bankruptcy process by granting the diffe rent interest groups 

participation rights, like employees and representatives of counci ls, which is the case 

in Hungary91 

Generally, bankruptcy laws usually endeavor to minimi ze losses to the general public 

when a business fai ls and try to compromise di fferent interests. 

2.3.5 Exit Mechanism 

Bankruptcy laws should also facilitate the orderly market exit of enterprises that are 

inefficient. As Richard Posner has ri ghtly noted: 

The legal mechanism through which inefficient firms most often are eliminated is that of 

bankruptcy. It serves as a screening process designed /0 eliminate those firms, which 

economically are inefficient, and whose resources could be belief used in some other 

aClivity.92 

I agree that the insolvent debtor should be left with mechan isms to liquidate and 

distribute his estate when he is irretrievably insolvent or be provided with a way if it 

has effecti ve existence. 

2.3.6 Other Frequently Found Objectives 

Besides the above mentioned ones bankruptcy laws have a number of other goals and 

functions. 

Foreign direct investment(FDI) plays an immense role in the economic growth of 

developing and least developed countries through providing the much needed capital 

and technological knowhow.93 However, fo reign investors are cautious about their 

89 Polish Bankruptcy Code, Art.l9 1 (3), as cited in Fal ke, Supra note 28, P.58. 
9OFalke, Supra note 28, P.59. The pitfall of such clauses is the fact that they may create non-uniformity 
and unpredictability among participants. 
" The Hungarian Bankruptcy Code, Section 8 ( I), as cited in Falke Supra note 28, P. 59. 
92 Posner, Richard. Corporate Bankruptcv: Economic and Legal Perspective. Cambridge Uni versity 
Press, 1996, Cambridge, P. 207. See also World Bank, Supra note 17, Principle I(Para 20). 
9J Falke, Supra note 28, P.67. 
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rights and obligations in cases of insolvency and hence are reluctant to invest their 

money in unpredictable situations.94 In thi s respect, the mere existence of an efficient 

bankruptcy law gives foreign investors more security and predictabi li ty:5 

Bankruptcy procedures also enhance the overall economic efficiency of a country by 

forcing unprofitable and inefficient firms to exit, allowing re-allocation of their 

resources into more productive uses. 

It also fosters competition by eliminating uncompetiti ve firm s. From an economi c 

point of view, competition is the market device that drives the market towards a state 

of long run equilibrium in which those firms remai ning in existence produce at a 

minimum average costs.96 This on the other hand benefits the economy in general and 

consumers in particular, as goods and services produced are sold at the lowest 

possible price. 

Furthermore, bankruptcy law, and within its application especially reorganization 

provisions, can also be seen as creati ng economical safety net by protecting viable 

bus inesses, preserv ing jobs and protecting communities and giving debtors an 

opportunity to escape an economic downturn97 

The next chapter is devoted to the uiscussion on the need for modernizing bankruptcy 

laws and the different instruments and laws that will be used to show the 

shortcomings of the bankruptcy law of Ethiopia and areas of concern for its revision. 

94 Falke, Supra note 28, P.67. 
" Ibid. 
96 Posner, Supra note 92. 
97Fa lke, Supra note 28, P.67. 
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CHAPTER THREE 

MODERNIZA nON OF BANKRUPTCY LAWS AND THE 

FEATURES OF MODERN BANKRUPTCY LAWS 

3.1 The Need for Modernizing Bankruptcy Laws 

Over the past decade or so, there has been a magnificent effort to harmonize and 

modernize bankruptcy laws of many countries despite the fact that bankruptcy laws 

were areas of law that have received little attention for numerous decades.98 

The need for renovating bankruptcy law basically arose from understanding the 

importance of having a sound and effective insolvency and creditors ' rights regime 

for the attainm ent of a predictable and stable financial system and econom ic 

development.99 In the aftermath of the financial crisis of the late 1990s, it was widely 

recognized that sound insolvency and creditors ' rights systems constitute one of the 

twelve areas integral for sound financial systems and financial stability. 100 

Accordingly, various efforts have been made both at the national and international 

level to devise mechanisms to improve the effectiveness of existing insolvency 

regimes and provide standards and guidelines to be used as benchmarks for reforming 

and enacting new and sound insolvency laws. 101 In this respect, the major efforts of 

reforming and modernizing insolvency laws came from South Asian Economies 

which were significantly affected by the financial crisis of the late 1990s.102 

Whereas others maintained that the need for reforming insolvency and cred itor/debtor 

regime arose in response to the accession of many countries to the World Trade 

Organization, growth of credit markets in many countries, the expansion of 

98 Stiglitz, Joseph. Bankruptcy laws: Basic economic principles in Resolution of Financial Distress: An 
international perspect ive on the design of bankruptcy laws, World Bank Development Studies, The 
World Bank, Washington D.C, 2001, P.26. 
99 Ibid. 
100 Standard Forum: Financial Standards Foundation, Effective Insolvency and Creditor Rights 
Systems, Available from World Wide Web: 
<hIt P :/Iwww.estandardsforum.org/abollt stn nuardsl e IT eel i ve- i "SO J "coe y-and -credi tor -rig h ts-s "stems> 
[Visited March 2, 20 11]. 
IOJ Ibid. 
102 Cli ft, Jenny. UNCITRAL Legislative Guide on Insolvency Law, Forum on Asian Insolvency 
Reform, 2006, Beijing, P. I. Available from World Wide Web: 
<http://www.oecd.orgidataoecdl I7127/38 166977.pdf>[Visited February 23. 20 II] . 
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entrepreneurship, establishment of securities exchanges, and globalization of business 

and financial transactions . '03 Moreover, the reforms were also taken as part of an 

effort to keep insolvency legislations current and reflective of the society. 10' 

The need for the modernization of the Ethiopian Commercial Code, in general and the 

Bankruptcy law in particular, is triggered by the changes in the economic and social 

realiti es in the country and to ensure the compatibi lity of the law with relevant 

provis ions of the Constitution of the country. lOS The need to modernize the 

Commercial Code in general and bankruptcy law in particular, also arose to entertain 

the ' interests and concerns' of the business community in the country. 106 

3.2 Characteristics of Modern Bankruptcy Laws 

Cognizant of the fact that effective insolvency and creditor/debtor regimes are 

fundamental to the overall economic and financia l advancement of countries, vari ous 

efforts have been made at the international level, especially after the financial crisis of 

the late 1990s, to design model guidelines and fundamenta l principles in order to 

assist countries in their efforts to evaluate and improve their insolvency and 

creditor/debtor regimes. 'O' In this respect, the UNC ITRAL Legislative Guide on 

Insolvency Law and the World Bank Principles for Effective Inso lvency and Cred itor 

Rights Systems are complimentary documents that demonstrate the international 

consensus on best practices and set forth a unified standard for Inso lvency and 

Creditors Right. 108 Thus, these two documents are mainly used in discuss ing the 

Ethiopian Bankruptcy Law with the view to identify areas of concern for its revision 

in the following chapters. In addition, four countries are selected for the sake of 

comparison (two countries that are debtor-friendly and the other two creditor­

friendly) . 

The countries are selected because of the relevance of their laws either because they 

have advanced systems in the area of bankruptcy law or because they have 

comprehensive codified laws in this respect or because they are thought to be 

!03Husseini, Hiba. Bankruptcy and Insolvency Law in the Arab World, 3/ The Comparative Law Year 
Book of International Business, United Kingdom (2009), P. 3 
104 Ibid . 
• " See Tilahun Teshome and Taddese Lencho(eds.), Supra note 2 , P.5 . 
• '" Id. P. 6. 
I07Worid Bank, Supra note 17, P. 2. 
108Standard Forum, Supra note 100. 
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incompliance with the international standards in thi s regard. A brief discussion of 

these documents and laws follows. 

3.2.IThe UNCITRAL Legislative Guide on Insolvency Law 

A. General 

In 1992, the United Nations Commiss ion on International Trade Law (UNCITRAL) 

held a congress to consider what had been accom pli shed in the harmonization of 

international trade law in the past twenty-five years and, more importantly, to identi fy 

what was needed for the next twenty-five years. I09 Wh ile the Commission had not 

undertaken any work in the area of insolvency law, it was proposed as an area of 

possible future work. The proposal was, however, opposed by some participants who 

argued that it was not practical to think of harmonizing the insolvency laws of 

different jurisdictions. 11O Despite such argument, the Commission adopted the 

UNCITRAL Model Law on Cross-Border Insolvency in 1997 due to an increasi ng 

caseload of insolvencies involving international aspects and absence of a forma l 

framework within which issues of coordination and cooperation could be 

addressed. II I 

The financial crisis of the 1990s triggered the need for strengthening national 

insolvency and debtor-creditor laws both as a way of crisis prevention and crisis 

management. Consequently, upon the request of the government of Australia, the 

Commiss ion had begun to work on harmonizat ion of substanti ve insolvency law in 

1999. 112 

The Commiss ion, then, delegated Working Group V to prepare, inter alia, the 

following: a comprehensive statement of key objectives for a strong inso lvency and 

debtor/creditor regime; and a legislative guide containing flexible approaches to the 

implementation of such objectives, including a discussion of the alternative 

approaches with their ' perceived benefits and detriments,.1 13 The Working Group 

eventua lly came up with a draft "Legislative Gu ide on Inso lvency Law"(the 

109 Clift, Supra note 102. 
110 Ibid. 
I II Ibid. 
1' 2Ib id. The UN ICITRAL was designated to do th is job main I)' because of its successful conclusion of 
the UNCITRAL Model Law on Cross-horder Insolvency and because of the opportunity for wide 
participation and discussion afforded by UNCITRAL working methods. 
III UNCITRAL, Supra note 18, P. Preface iii. 
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Legislative Guide) in July 2001 which was then adopted by consensus on 25 June 

2004. '14 

B. Some Key Elements of the Legislative Guide 

The Legislative Guide does not provide a single set of model solutions. It rather 

assists the reader to evaluate different approaches available and to choose the one that 

suits its situation. I IS "It is intended to be used as a reference by national authorities 

and legislative bodies when preparing new laws and regulations or reviewing the 

adequacy of existing laws and regulations on bankruptcy. ,,"6 It outlines the core 

issues that need to be addressed in any insolvency law and provides recommendations 

as to how certain provisions might be draftedl17 

The Legislative Guide aims at achieving a balance between the interests of the debtor 

in financial difficulty and other interests be it creditors or to resolve the issue as 

quickly and efficiently as possible and the interests of others be it the creditors or 

public policy concerns. 'IB 

In this respect, part one of the Legislative Guide discusses designing the key 

objectives and structure of an effective and efficient insolvency law. Part two of the 

Guide, which deals with the core features of an effective and efficient insolvency law, 

comprises six chapters addressing eligibility and jurisdiction and commencement 

criteria (Chapter I); treatment of assets on commencement (insolvency estate, 

application of a stay, use and disposition of assets, post-commencement finance, 

treatment of contracts, avoidance proceedings, setoff or netting - Chapter II); 

participants (debtor, insolvency representative, creditors Chapter Ill); 

reorganization, including "expedited" reorganization (Chapter IV); management of 

proceedings (claims; priorities and distribution, treatment of corporate groups -

Chapter V); and conclusion of proceedings (discharge and closure of proceedings -

Chapter YJ). 

Throughout the six chapters the legislative guide illustrates the importance of having 

an effective and efficient insolvency regime and provides the characteristics that an 

114 UNCITRAL, Supra note 18, P. Preface iii. 
IlSld, Inlroduclion (para 3). 
116 2004 _ Legislative Guide on Insolvency Law. Available from World Wide Web: 
<hUp://WWW.1U1citral.orgluncitraVenilmcitral textslinsolvency/2004Guide.html> [Visited February 23, 2011]. 
117 See UNCITRAL, Supra note 18, in general. 
J 

18 2004 _ Legislative Guide, Supra note 116. 
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effective and efficient insolvency regime should encompass. As a discussion of the 

Legislative Guide in relation to the Ethiopian Law of Bankruptcy will be made in the 

chapter that follows, a detail resort to its provisions is not made now. But a general 

discuss ion moves to the World Bank Principles for Effective Insolvency and Creditor 

Rights Systems. 

3.2.2 The World Bank Principles for Effective Insolvency and Creditor Rights Systems 

The World Bank Principles for Effective Insolvency and Creditor Rights Systems (the 

principles) were developed in 2001 in response to the financial crisis of the late 

1990s. 119 The principles contained fundamental elements of insolvency and creditor 

rights systems, including institutional and regulatory aspects of these regimes. 12D 

Together with the UNCITRAL Legislative Guide, the principles constituted 

internationally recognized benchmarks to evaluate the effectiveness of insolvency and 

creditor rights systems. 121 

The World Bank's initiative to deve lop principles that may serve as benchmarks or 

standards to evaluate the effectiveness of domestic creditor rights and insolvency 

system began in 1999 with the establishment of an 'ad hoc committee of partner 

organizations' and the assistance of international experts who partook in the 'World 

Bank's Task For~e ami Working Groups,.122 Then, after a series of ~onferences and 

public discussions the principles were finally approved in 2001. 123 

Based on the experience gained from the use of the principles, 'and following 

extensive consultations, the principles have been thoroughly reviewed and updated 

accordingly. 124 The Principles were lasl updaled in 2005. 125 As explicitly noted in the revised 

version, the principles have been designed as a 'broad-spectrum assessment tool' to 

help countries in evaluating and improving their commercial law systems that are 

essential to sound investment and economic growth. 126 They are also designed in 

119 World Bank, Principles for Effective Insolvency and Creditor Rights Systems (Revised) 2005, P. I. 
120 World Bank, Supra note 17,P. 1. 
121 Ibid. 
122 Ibid. 
123 Ibid. 
124ld P 2 
125 Ibid.' . 
126 Ibid. 
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such a way that they exist as a benchmark for different countries by encompassing 

several fl exible and fu ndamental prepositions. 127 

"The Principles are a disti ll ation of internati onal best practices 111 the design of 

insolvency systems and creditor rights.,,128 Accordingly, they recognize that market 

environments in which the systems operate should, first, be understood to adopt 

international best practices to the realities of countries. '29 Thi s is especially true in 

developing countries, where difficulties like, 'weak financial institutions and capital 

markets'; ' ineffective and weak laws, institutions and regulation'; 'shortage of 

capacity and resources'; ' ineffective corporate governance and uncompetiti ve 

businesses' ; and 'weak or unclear social protection mechanisms ' are common. '30 

The principles recogn ize that an efficient, reliable, and transparent inso lvency systems 

and creditor rights are of paramount importance for 'investor confidence', ' forward­

looking corporate restructuring', the 'reallocation of productive resources in the 

corporate sector ', and ' resolving matters of corporate financial distresses,.'3 1 

Consequently, the principl es recomm end that it is of vital importance for any country, 

at all level of economic development, to have a sound and effective creditor ri ghts and 

insolvency system. 132 

The 200 1 World Bank Principles for Effective Insolvency and Creditor Rights 

Systems consists of 35 principles dea ling with legal framework for creditor 

rights(Principles 1-5); legal framework for Insolvency( Principles 6-1 6); features 

pertaining to corporate rehabilitation(Principles 17-24); informal corporate workouts 

and restructuring(25-26); and implementation of the Insolvency System (institutional 

and regulatory frameworks)(Pri nciples 27-35). 

The 2005 Revised World Bank Principles for Effective Inso lvency and Creditor 

Rights Systems is a 'distillation' of the previous principles and is composed of fo ur 

parts. The first part discusses the legal framework for creditor rights; the second part 

is about risk management and corporate workout; the third part is on the legal 

121 World Bank, Supra note 17, 1'.2. 
128 Id P 3 
129 1bJd,' . 

130 Ibid. 
III Id, P. 2 
132 Ibid. 
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framework for Insolvency; and the last part is on the institutional and regulatory 

eke . I . 133 
,ramewor s ,or Imp em entatIOn. 

Having forwarded general issues concerning the guidelines and principles on 

insolvency, brief discussion on the selected bankruptcy regimes will follow now. 

3.3 Creditor Friendly and Debtor Friendly Bankruptcy Regimes 

A conventiona l view of bankruptcy law is that it reflects a balance between creditor 

and debtor interests, and it is certai nly possible to line up bankruptcy regimes on a 

"creditor friendl y-debtor fr iendly" axis. ' 34 Generally speaking, a debtor-friendly 

bankruptcy law is concerned with the protection of the interests of the debtor whil e a 

creditor-friendly bankruptcy law is there to safeguard the interests of creditors. 

Although the deve lopment of bankruptcy laws shows that the move is from a 

completely creditor-friendly to a debtor-friendly bankruptcy regimes, nowadays, 

bankruptcy regimes ex ist somewhere on a conceptual scale between the two axes. 

Creditor fri endly regimes employ measures such as; replacement of management 

through the appointment of an administrator, absence of automati c stays or asset 

freezes, and paying sec ured creditors first. 135 Debtor friendly regimes seek to keep the 

management in place and provide for automatic stays. 136 

There are also other indicators of assess ing a law as being a debtor fri endly or creditor 

friend ly. For instance, a bankruptcy regime, favoring the principles of eq uity or pro 

rata sharing over a rescue policy and interference with several creditor rights is 

comm only seen as a creditor friendly. '37 On the other hand, regimes which prohibit or 

limit set-off rights of creditors in insolvency proceedings are generally regarded as 

debtor friendl y. 138 

The respective indicators are, however, not always straightforward and often used in 

different ways.'39 As a result, the concept of debtor friend ly and creditor friendly 

bankruptcy regimes is not always an accurate and complete yardstick to categorize 

133 As is provided in the revised document, the draft principles have not yet been 'reviewed by the 

World Bank's Board and should not be relied upon as being the fina l statement of these principles.' 

Thus, much of the di scussion in the chapters that follow is mainly on the 200 I principles. See World 

Bank, Principles for Effect ive Insolvency and Creditor Rights Systems (Revised) 2005, cover page. 

'" Falke, Supra note 28, P. 39. 

135WB-Economic Dimensions as cited in Falke. Supra note 28, P. 39. 

136 Fa lke, Supra note 28, P. 39. 

m Ibid. 
138 Ibid. 
139 Ibid. 
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bankruptcy regImes . Nevertheless, it might be beneficial to exam ine the 

characteristics of modern bankruptcy laws under the "debtor friendly-creditor 

fr iendly" perspective as it significantly eases the choice of sample jurisdictions. 

Against this backdrop, the bankruptcy regime of four jurisdictions is di scussed in the 

following sub sections. US Bankruptcy System and the French Bankruptcy System 

are generally taken as a representative of the debtor friendly bankruptcy regi mes 

while the German Bankruptcy System and the English bankruptcy system are 

considered as creditor fri endly bankruptcy regimes. 140 

3.3.1 The US Bankruptcy System 

The United States bankruptcy laws have their conceptua l origins 111 the English 

Bankruptcy laws. 14 1 The first bankruptcy law, passed iIi 1800, was virtually copied 

from the Engl ish law of that time. 142 

During the earlier ti mes, the United States bankruptcy laws were strictly credi tor 

friendly and a discharge for the debtor was not provided for. 143 Moreover, they were 

only applied to merchant debtors or traders. 144 

The Statute of A nne was passed in 1705 and among other things introduced a 

discharge of debts for co-operat ive debtors. l45 Although the Statute remained of a 

semi-criminal nature, it laid the foundation for a more humane approach to honest 

debtors who had suffered misfortune. However, the bankruptcy laws were still very 

much creditor oriented that discharge was introduced as a measure to assist creditors 

than defaulting debtors. For that matter, discharge was not an automatic entitlement 

and later creditor's consent became a prerequisite for the granting of a discharge. 146 

However, despite the fact that bankruptcy laws remained creditor friend ly all through 

the eighteenth and nineteenth centuries, a more liberal approach to bankruptcy had 

established itself by the middle of the eighteenth century, due to the changing 

140 Sen, Supra note 10, P. 4 and 6. 

141 Tabb, CJ. The History of Bankruptcy Law in the United Slates, 5 ABl Law Review, 1995, P.? 

142 Ibid. 

'" Ict, P. 8. 
144 Ibid. 
14' Id, P. 10. 
'''Id, P. 7. 
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attitudes towards credit and commerce that was brought about by the industrial 

revolution. 147 

Ever since the first permanent bankruptcy law was passed in 1800, a number of 

bankruptcy laws were enacted with varying but significant contribution to the 

development of bankruptcy regime. However, it is only the Bankruptcy Reform Act 

of 1978 that represented the first major overhaul of the federal bankruptcy laws for 

forty years, and repealed the law that had been in operation for eighty years. 148 Unlike 

previous bankruptcy legislations the Bankruptcy Reform Act was not preceded by any 

of the financial calamities that characterized previous legislations.149 

The United States, currently, has one of the most effecti ve and effi cient bankruptcy 

regimes. Bankruptcy law is governed under the Bankruptcy Code, which provides a 

good-fai th debtor with all available opportunities to restore its solvency and satisfy 

creditors' claims. 150 The Code gives the debtor relatively large influence and rights 

and provides four different kinds of bankruptcy proceedings, which are known as 

Chapter 7, Chapter 11 , Chapter 12, and Chapter 13. 

Chapter 7 deals with the common form of bankruptcy procedure. It provides a 

liquidation procedure whereby the debtor's assets, if any, are sold by a trustee 

appointed by the bankruptcy court and the proceeds distributed to the creditors 

according to the Absolute Priority Rule (APR).151 The Chapter is available to 

individualsls2 , married couples, corporations and partnerships.I Sl Petition for 

liquidation may be initiated by the debtor (voluntary petition) or by the creditors 

(involuntary petition).l s4 But in the latter case, it is incumbent on the creditor to prove 

the debtor' s insolvency.15S As long as insolvency is not proved, the debtor remains the 

owner of the assets.IS6 The US Bankruptcy Code is unique among the bankruptcy 

I47Tabb, Supra note 141 , P.32. 
148 Ibid. 
149 Ibid. 
IS" Ibid. 
lSI APR holds that prepeti tiol1 con tractual ent itlements will be respected and the proceeds of liquidation 

are distributed in the foll owing order; secured claims, administrative expenses, wage claims, tax 

claims and, finall y. unsecured claims. 

152 Ind iv idual debtor gets a discharge within 4 - 6 months of fi ll ing the case. 

'" Tabb, Supra note 141, 1'.33. 
154 Ibid. 
ISS Ibid. 
156 Ibi d. 
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Code of major market economies in that it specifies no condition under which a 

debtor is obliged to file for liquidation. 1S7 

Chapter J I is about a reorganization proceeding whereby corporations, partnerships 

and those individuals whose debt exceeds the limits of Chapter 13 may fil e and hence 

remain in possession of their assets and continue to operate their businesses, subject to 

the oversight of the court and the creditors' committee.1S8 The procedure would 

enable debtors to continue in business ("debtor in possession") whi le enjoying the 

protection of automatic stay and exerting most of the powers of the trustee (such as 

"avoidance powers", which prevent the debtor's assets from being prematurely 

dismantled through transfers made at the expense of some categories of creditors).159 

The debtor has one hundred twenty daysl 60 in order to prepare a reorganization plan, 

which, upon acceptance by a majority of the creditors, is confirmed by the court and 

binds both the debtor and the creditors to its terms of repayment. 161 Plans can call for 

repayment out of future profits, sales of some or all of the assets, or a merger or 

recapitalization. 162 To be valid, a plan must meet severa l requirements such as being 

feasible and satisfY the "best interest of creditor's condition", which provides 

creditors with a return greater or at least equal to that is obtainable under 

I· 'd' 163 
IqUi atlon. 

Chapter 12 is a simplified reorganization for fami ly farmers and fi shermen whereby 

they retain their property and pay creditors over a period of time out of their future 

income.164 Whereas Chapter 13 is about repayment plan for indi viduals with regular 

income and unsecured debt less than $290,525 and secured debt less than $871,550. 165 

The debtor keeps his property and makes regular payments to the trustee out of future 

income to pay creditors over time (3-5 years).166 

'57 Tabb, Supra note 141 , P.33. 
158Ibid. 
IS9 lbid. 
160 The number of the days can possibly be extended 10 180 days. 

'61 Tabb, Supra note 141 , P.35. 

162Sen, Supra note 10, P. 11 . 
163 Ibid. 
104 Ibid. 
' 65 Id, P. 12. 
1ti6 1bid. 
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While Chapters II , 12, and 13 involve the rehabilitation of the debtor to allow him to 

use future earnings to payoff creditors, Chapter 7 involves the winding up of the 

business and an automatic sale of the assets.'67 When a Chapter II bankruptcy 

petition is fil ed, the court does not usually appoint a trustee. '68 Instead, the peti tioner 

is generally referred to as a "Debtor in Possession" , which entitle him the rights and 

powers of a trustee and is expected to perform the same duties. '69 

Just like the development of bankruptcy in general, the US bankruptcy system began 

as a creditor friendly and eventually evolved into one of the most pro-debtor regimes 

or became source of relief for debtors from financial distress. ' 70 

3.3.2 The French Bankruptcy System 

"French bankruptcy law can be traced back to the creation of the French Republic at 

the end of the 18th century and the emergence of the modern French legal system 

based on the Napoleonic Codes.,,' 7' In fact, ancient bankruptcy laws were a direct 

replica of the Italian laws of that time. 172 

The 1807 Code de Commerce contained the first codification of legal provisions 

regarding merchants who were not capable of paying their debts.' 73 The focus of these 

provisions was clearly to punish the debtor and included incarceration, the sealing and 

confiscation of the debtor's assets and various civil and professional sanctions. '74 The 

1867 law introduced protection to creditors by ass isting the company wi th its 

reorganization.175 If the debtor company had the possibi lity of being reorganized, the 

courts would establish a payment plan and allow the company to continue its 

activities, the goal being to protect the creditors. 176 If the outlook for the debtor 

company was not positive, the court would order its li quidation. 177 Accord ing to this 

167 Sen, Supra note 10, P. 12. 
J6S Ibid. 
169 Ibid. 
170 Ibid. 
171 Legal Consequences of Bankruptcy: France. Available from World Wide Web: P. 1< 
http://r:.c.europa.eulenterpri se/policies/sme/files/sme2chanee/doc/report fra en. pdf > [Visited February 
28, 20 It]. 
172 Ibid. 
171 Hautcoeor, Pierre~CyrjlJe and Levratto, Nadine. Bankruptcy Law and Practice in: the 19th Century 
France. Paris School of Economics. Working Paper No.29, 2007. P.3. 
174 Ibid. 
175 Ibid. 

176 Legal Consequences, Supra note 171. 
J77 Ibid. 
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legislation, only debtors who were guilty of intentional, grossly negligent or negligent 

conduct were subject to civil and criminal sanctions. 17S 

More recently, the tendency has been to use the bankruptcy procedures as a way to 

protect debtors from their creditors and ass ist them in reorganizing in order to return 

to financial health. J79 According to the law of 1984 the primary objectives of the 

French bankruptcy law was to assist companies in avoiding the necess ity of seeking 

bankruptcy protection through alert procedures and facilitate the contacts between the 

debtor and its creditors to establish a reimbursement plan to avoid a bankruptcy 

procedure. ISO The law aims to save the company and therefore protect jobs and the 

activity of the company, which in turn ensures the reimbursement of the company's 

debts. lSI 

The bankruptcy procedure is ava ilable to merchants, registered craftsmen, farmers and 

legal entities. 182 When the debtor is in default of payment the courts will decide 

whether to begin a liquidation or reorganization procedure. 183 The first stage of the 

procedure is the observation period which allows the court to determine the financial 

situation of the debtor. IS4 At the end of the period, which may vary from 4 to 20 

months depending on the size of the debt, the court makes its decision whether 10 

liquidate the company or to adopt a reorganization plan which would consist eithe r of 

the sale of the company as an ongoing concern or a continuation plan. 185 In case of a 

continuation plan, the management remains in control of the company whi le a court 

ordered sale of the company requires the transfer of all the company's assets to a 

third party. 186 

There was also the 1985 law whose purpose was to emphasize company 

reorganization over liquidation. ,s7 
In addition, the 1988 law introduced collective 

178 Legal Consequences, Supra note 171. 
J79 lbid. 
180 Under the French bankruptcy law, liquidation is ordered immediate ly only when the company 
ceases all activity or the reorganization and recovery of the company are clearly impossible. 
lSI Legal Consequences, Supra note 171. 
182 Ibid. 
183 Ibid. 
'MId P 2 
185 Ibid.' . 
IS6 lbid. 
187 Tetley, Andrew, Smith, Reed and Bayle. Marcel. Insolvency Law in France. P. 198. Ava ilable from 
World Wide Web: <http://www.reedsmith.com/ db/ documcntslFrancc (a<; publishcd).pdf> [Visited 
May 10,2011]. 

30 



bankruptcy proceedings for individual farmers.' 88 Then again, the 1994 law provided 

a clear distinction between reorganizati on and liquidation. '89 "In particular, the court 

was given the ability to order liquidation of a company immediately without 

necessari ly having to go through the court supervised reorganization phase.,,'90 In 

2000, the new commercial code was promulgated. '9' 

The 2005 law provided a new approach by describing four types of proceedings. '92 

These are; conciliation, safeguard, judicial reorganization, and liquidation 

proceed ings.'9) There is also the law that came into force on February 15 2009. It 

amended many of the articles of the 2000 commercial code. '94 

Due to the sequence of laws enacted the system is now "complex .. . [and provides] 

increased choice of proceedings for businesses to react in the face of financia l 

difficulties. ,,'95 

3.3.3 The German Bankruptcy System 

As was the case in most other jurisdictions, Germany had no bankruptcy law per se 

during its early history.'96 Unti l the late 15th century, cred itors were able to take 

individual remedies only. '97 Although bankruptcy procedures were available in some 

cities since the 13th century, they only applied as regards dead or abscondi ng 

debtors.'98 However, sllch procedure, became more sophisticated during the later 

periods, largely due to the influence of Itali an bankruptcy laws.'·· The cessio 

bonorum(concession of goods), for instance, was recognized by the laws of Bavaria 

and the laws of Wurttemberg of 1610 for the honest but unfortunate debtor in order to 

'd' . 200 avo, go,ng to prison. 

The first German Bankruptcy Code was passed, in 1877, during the period of 

escalating industrialization in Germany20' Accordingly,. the Code conta ined classic 

188 Tetley. Andrew, Smith, Reed and Bayle, Marcel, Supra note 187, P. 198. 
189 Id P 199 
190 Ibid.' . 
191 Ibid. 
192 Ibid. 
193 Ibid. 
194 Ibid. 
195 Ibid. 
196 Dalhuisen, J H. Dallmisen on Intemational Insolvency and Bankruptcy, I, 1- 10 ( 1986), P.98. 
197 Ibid. 
198 Ibid. 
199 Ibid. 
200 Ibid. 
20 1 Ibid. 
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liberal theories.202 However, the Code was criticized mainly for being tailored to meet 

the needs of big businesses and because it was based on the idea of debtor's fau lt.20J 

As a result, a bill to amend the Bankruptcy Code of 1877 was tabled in 1893, which 

eventually resulted in the Bankruptcy Code of 1898.204 Besides the Bankruptcy Code, 

the Reorganization Code was introduced in 1935 to meet the need of providing relief 

to honest debtors without having to use the bankruptcy procedure2os Nevertheless, a ll 

these legis lat ions were repealed and rep laced by the Insolvenzordnllng (Inso lvency 

Code) of 5 October 1994, which came in to force on I January 1999?06 

The new Code, inter alia, introduced a truly unified insolvency statute and the 

"single gateway" approach to insolvency, whereby all bankruptcies arefiled through a 

well organized system of bankruptcy courts, which is exact ly simil ar to the Un ited 

States system of bankruptcy. However, unlike the bankruptcy law of the United 

States, the Bankruptcy Code of Germany provides more protection to creditors and 

can generally be regarded as a creditor-friendly regime. 

Despite allowing the court to overhaul the conduct of creditors where it is required, 

the Bankruptcy Code provides a large degree of independence to creditors207 The 

Bankruptcy Code, for instance, grants more rights to creditors in regard to various 

adm inistrative procedures such as the right to appoint their own adm inistrator and the 

ri ght to constitute a creditors ' committee.208 

Furthermore, the insolvency Code tries to keep consumer bankruptcy cases out of the 

courts and therefore out of the formal proceedings?09 That is, it allows consumer 

debtors to enter an insolvency proceedings only if all other attempts at reaching an 

arrangement with the creditor have failed. 2lo 

3.3.4 The English Bankruptcy System 

202 Dalhuiscn, Supra note 196, P.98. 
203 Ibid. 
204 Ibid. 
20S Ibid. 
206 Ibid. 
207 Ibid. 
208 Ibid. 
209 Ibid. 
210 "Other attempts" refers to attempts slich as extra-judicial agreements, debt adjustment plans and a 
r~lease from remaining liabili ties. 
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As has been discussed already, the early history of insolvency law in England dealt 

only with the insolvency of individuals. Statutes dealing with the insolvency of 

individuals were enacted at different times from the mid 16th century onwards. 

Although, reference had been made to an earlier statute, the founding statute appears 

to have been the statute of 1542, which dealt mainly with absconding debtors.'" The 

Act contained vital bankruptcy principles such as the coll ective nature of bankruptcy 

proceed ings and the pari passu principle of equal distribution among creditors.212 

One of the main characteristics of English insolvency laws of earlier times was that 

they maintain a number of basic distinctions between the insolvency of traders and 

non-traders?13 However, such distinction had a dire consequence for insolvent non­

trader debtors prior to 186 1, as they were subjected to the common law procedures for 

the enforcement of the payment of debts through the seizure and imprisonment of the 

debtor and the seizure and sale of his assets.'14 

A series of bankruptcy statutes enacted during the 19th century laid the foundation of 

modern English bankruptcy law. Currently, there are broadly five formal procedures 

which a debtor in financial difficulties may invoke.' 15 These include; a voluntary 

arrangement, a scheme of arrangement, appointment of administrator, appointment of 

an administrative receiver or receiver and liquidation or winding up of the debtor's 

company.216 While some of these procedures are designed to assist a company in 

getting back on its feet by restoring it to financial strength, others are procedures 

which apply when a company itself cannot be rescued and all that can be done is to 

sell the assets, if possible as an ongoing concern, and then dissolve the company.217 

Broadly speaking, voluntary arrangement and schemes of arrangement are procedures 

designed to assist a company to reach agreement by way of compromise with its 

creditors.218 As such they may form part of a corporate reorganization or rescheduling 

of debts. Meanwhile, although the primary objective of the administrative procedure 

21 J Fletcher as cited in Burdette, supra note 34. 
212 Ibid. 
213 Ibid. 
214 The law was also very harsh at the time, not making any distinction between an honest and 
dishonest debtor. 
2 15 Slaughter and May, An Introduction to English Insolvency Law, 2009, P.l Available from World 
Wide Web: < http://evanflaschen.net(UK%20Insolvency%20Summary.pdf > [Visited February 
23, 20 1IJ. 
216 Ibid. 
217 Ibid. 
218 Ibid. 
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is intended to be the rescue of the company, it is generally a prelude to a break up and 

dissolution of a company.219 As per the Enterprise Act 2002, the administrative 

procedure was streamlined to make the appointment of an administrator easier and to 

reduce the need to make application to the court for appointment.22o The Act has also 

given power to certain secured creditors, the company or its directors to appoint an 

administrator out of court and to the administrator to make distributions to secured 

creditors and preferential cred itors.22I 

Whereas receivership and liquidation are likely to signal an acknowledgement that the 

company itself has no future and all that can be sought is the maximization of the 

proceeds of the sale of its assets or business,222 this may enable the purc haser to 

acquire, at least, part of the debtor's business as an ongoi ng concern, thereby 

preserving the underlying business and employment. 

Laying the ground by a general discussion of the different guidelines/principles and 

laws that will be used in the comparison of the Ethiopian bankruptcy law and show 

areas of concern for its revision, it is high time that the discussion begins. 

'19 Slaughter and May, Supra note 215. P. I. 
220 Ibid. 
22J Ibid. 
222 Ict, P. 2. 
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CHAPTER FOUR 

THE ETmOPIAN LAW OF BANKRUPTCY IN COMPARISON 

TO MODERN LAWS OF BANKRUPTCY AND AREAS OF 

CONCERN FOR ITS REVISION 

4.1. General 

Bankruptcy is not new to Ethiopia and laws are found to govern the " incidence" of 

bankruptcy long before the enactment of the modern codes of the country. Although 

my knowledge as to its test on the grounds is limited, there was the 1933 Law of 

Bankruptcy promulgated on 12, July 1933.223 The law consists of96 Articles arranged 

under 14 chapters224 The provisions range from general provisions and declaration of 

bankruptcy to the effect of bankruptcy, composition and discharge of the bankrupt." s 

Then came the 1960 Commercial Code of Ethiopia (herein after the Commercial Code 

or the Code) with a Bankruptcy Book to govern "businesses in difficulty".226 The 

primary source used to draft Book V of the Commercial Code was the French 

legislation that was revised in 1955.227 

The draft of the Commercial Code was prepared by two individuals, Professor Jean 

Escarra and Jauffret.228 Incidentally, the drafting of the Code was left to professor 

Escarra but he died in 1954229which allowed Jauffret to. take the task of completing 

the draft of the Code.2JO When Professor Jauffret took over, Books II , IV and V 

dealing with business organizations; negotiable instruments and banking transactions; 

and bankruptcy and schemes of arrangement, respectively, were already drafted by 

223 Winship, Peter. (Ed. And Ttrans.). Background Documents oj the Ethiopian Commercial Code 0/ 
1960, (H.S.I.U 1972), Appendix III, C. 
224 Ibid. 
m id, Pp. 209.220. 
226See Commercial Code Supra note I, Book V(in general). 
227 Winship Supra note 223, Pp. 114-11 5. By the time the Commercial Code was draned, the French 
bankruptcy law was a creditor-friendly law. This is also evident from the provisions of the Ethiopian 
bankruptcy law (see for instance, Articles 1019, J022 andll14 (2 and 3». But the French bankruptcy 
law as it stands right now is a deblor-friendly law. 
228 Ibid. 
229 Tadess~ Lencho, Ethiopian Bankruptcy law: A commentmy (part I), 22 Journal of Ethiopian Law 2, 
(2008), P.62. 
230 Winship, Supra not~ 223, P.35. 
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the deceased Professor. Books I (Traders) and III (Commercial Contractsl31 were 

drafted by Jauffret. 232 Book V of the Commercial Code was satisfactorily drafted and 

Jauffret was required to make just revision and correction of what has already been 

drafted by Professor Escarra.2ll 

The Commercial Code was promulgated on the 51h of May 1960; two years after 

Jauffret submitted the Code for approval on 1'1 of March 1958.234 Book V is 

composed of five titles : General Provisions; Bankruptcy; Scheme of arrangement; 

Special provisions concerning bankruptcy and schemes of arrangement 'with respect to 

business organizations; and Summary procedures. , 

4.2 Purpose of Bankruptcy Law 

As to the purpose of bankruptcy law, some say that it is "to allow debtors to be 

discharged of the fi nancial obligations and debts they have accumulated".235 However, 

protecting the interests of creditors and allowing debtors to rehabilitate and begin a fresh 

start could also be purposes of bankruptcy laws. 

The UNCITRAL Legislative Guide provides for di ffe rent purposes that must be achieved 

through the provisions of a bankruptcy law. These are briefly mentioned as fo llows. 

The first purpose relates to the persons that are eligible under the law and the 

jurisdiction of the court that can entertai n a bankruptcy case236 The second purpose 

that the bankruptcy law shoul d achieve is setting transparent and certain 

commencement criteria.237 The third one is related with the choice of law.238 The 

fourth purpose that the law must achieve relates to the estate of the bankrupt debtor. 

That is, determining the estate of the bankrupt that will be subject to bankruptcy; its 

protection and preservation as such; and use and di sposal of the estate239 

231 In the promulgated Commercial Code Book III is entitled Carriage and Insurance. 
232 Winship, Supra note 223, P.35. 
2ll Id, P. I 13. 
2]4 Tadesse Lencho, Supra note 229,P. 63. 
23SBankruptcy Law Research Guide. P. 2. A va ilable from World Wide Web: 
<hU p:llwww. law.syr.edulPdfs/ 1 BnnkruptcyLaw.pdf >[Visited February 23, 2011]. 
236 UNCITRAL Supra note 18, P. 43. Recommendations 8-1 3. 
237 Id, P. 64. Recommendations 14-29. 
238 Id, P. 72. Recommendations 30-34. 
239Id, P. 82. Recom mendations 35-38; P. 99. Recommendat ions 39-5 1; and P. l 1 I Recommendations 
52-62. 
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The fifth purpose that the law must achieve relates to the post-commencement 

finance, treatment of contracts, and provisions on avoidance and set_ofI240 The sixth 

purpose relates to the rights and obligations of the debtor, qualifications of insolvency 

representatives, participation of creditors241 The seventh purpose relates to the 

provision of appellate mechanisms in the law to ensure that the interest of parties is 

protected. 242 The next purpose is related to the availability of alternative mechanisms 

like reorganization and voluntary restructuring negotiations.243 The other purpose 

deals with the claims of creditors, priority and distribution244 The last purpose relates 

to the discharge and closure of the bankruptcy proceeding.24S 

Under the Ethiopian bankruptcy law, one can say that the protection of creditors is given 

much attention. However, the safeguard of the interests of the debtor is governed to some 

extent. In Germany also, the objective of insolvency proceedings is to safeguard the 

interests of creditors either by liquidation of the insolvent entity 's assets or by 

reaching an arrangement by means of an inso lvency plan that restructures the 

insolvent entity?46 

In the coming sections, we will see to what extent the Ethiopian Bankruptcy law 

meets the purposes that the UNCITRAL Legislative Guide sets as a benchmark to be 

achieved by any bankruptcy law. 

4.3 Scope of the Ethiopian Bankruptcy law 

4.3.1 General 
According to the World Bank Principles, the insolvency law should identify those 

persons that are subjects and left out of the ambit of the law247 Th is is because the 

"[persons] left outside the process wi ll not be entitled to the benefits or exposed to the 

discipline of the system. ,,248 

24' See UNCITRAL, Supra note 18, P. 11 8. Recommendations 63-68; P. 132. Recommendations 69-86; 
P.152. Recommendations 87-99; P. 156.Recommendation 100; and P.158. Recommendations 101-107. 
NI Id, p, 171. Recommendations 108-114; P. 188. Recommendations II S-125;and P.202. 
Recommendations 126-136. 
242 1d, P. 206. Recommendations 137 and 138. 
W id, P. 233. Recommendations 139-159; and P. 244. Recommendations 160-168. 
244 1d. P. 263. Recommendations 169-184; and P. 275. Recommendations 185-193. 
245 1d, P. 284. Recommendations 194-196; and P. 286. Recommendations 197 and 198. 
246Norton Rose Group - A quick overview on German Insolvency Law. P.l. Available from World 
Wide Web: < htlp:llevantlasch.,;n.net/German%20InsolvencyOIo20Law.pdf> [Visited August 28, 20 11]. 
247 World Bank, Supra note 17, P. 28, Principle 9(Para 85). 
248 Ibid. 
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As per the UNClTRAL Legislative Guide, the law should apply to all debtors as long 

as they are engaged in economic activities and whether Or not they are natural or legal 

persons, or whether or not these activiti es yield profit or not. 249 And when exclusions 

are made in the law as to the application of the law, it should be made in limited and 

clearly identified areas250 The Guide, however, recommends that special bankruptcy 

regimes could be appl ied to banks and insurance companies and that state owned 

enterpri ses could be excluded only if they are engaged in very sensitive areas of the 

economy.25 I 

The same is true under the World Bank Principles which provide that all entities 

including state owned enterprises should be governed by the general rules of 

(bankruptcy) except financial institutions (banks) and insurance companies which 

should be governed by a special or separate bankruptcy laws .252 

These two instruments give broader scope of application of the law of bankruptcy and 

we wi ll try to see their application in the Ethiopian bankruptcy law in the following 

sub-sections. For the sake of convenience, the discussion is divided into three parts. 

The first part is about the general scope of application of the law; the second part is 

about those persons that need special bankruptcy regime. At last those that are 

excluded from the ambit of the bankruptcy law are di scussed. 

4.3.2 Traders/Commercial Business Organizations 

The Eth iopian Commercial Code clearly limits the scope of the bankruptcy law to traders'" 

or commercial business organizations.'" The law provides general provisions that are 

applicable to all traders and special provisions that are applicable to business organizations. In 

249 See UNCITRAL, Supra note 18, P.44, Recommendations 8-13 . 
250 Ibid. 
2S1 Ibid. 
m World Bank, Supra note 17, Principle 9(Para 85). 
253 A trader could be not only a natural person but also a business organizat ion but they are also 
subj~cts of the bankruptcy as far as they are commercial business organizations. According to Article 
I O( I) bus iness organization, is a commercial one when its objects in fact or under the memorandum of 
association are to carryon any of the acti vities under Article 5. Share companies and private limited 
companies are however always taken to be commercial business organizations irrespective of their 
objects (See Art ick 10(2)). Banks and Insurance companies are Share Companies, which makes them 
subject to bankruptcy law under the Commercial Code. 
2 ~4 Commercial Code, Supra note I, Article 968. Under Article 3 of the 1933 Bankruptcy Law, 
bankruptcy proceedings were limited to physical or legal persons registered in the commercial register 
or who, although not registered, are required to register by virtue of the law. 
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Germany, as well, there is only one primary uniform insolvency procedure which 

applies to both individuals and companies.2SS 

Now, the question is who are traders! commercial business organization under the Eth iopian 

bankruptcy law? As per Article 5 of the Commercial Cocte, a tracter is a person who 

professionally and for gain carries on any of the acti vities listed under the same.2S6 

The Eth iopian Commercial Code also recognizes six forms of business 

organizations257 of which only ordinary partnership is always a non-commercial 

(c ivil) business organization,258thus clearly excluded. Share com panies and private 

limited companies are always commercial business organizations,259hence included. 

Joint Venture, General Partnership and Limited Partnership could either be civil or 

commercial business organ ization based on whether or not they are engaged in the 

activities listed under Article 5 of the Commercial Code ?60 

To talk, however, about the bankruptcy of Joint Ventures, it is important to consider 

their governance under other provisions of the Commercial Code. First, their 

formation is not made in writing; they are not legal persons and supposedly unknown 

to third parties.26 1 Second, there is a possibi lity that joint ventures could be taken as 

partnerships where they are known to third parties?62 Third, Article 968(1 ), however, 

excludes joint ventures from the domain of the law of bankruptcy without mention ing 

255 At a glance: Germany Insolvency law. Available from World Wide Web: 
<http://www.maycrbro ... n.com/londoniaI1 iclc.asp?id=2572&nid=369> [Visited August 28, 2011]. 
256 These are: purchase of movables or immovables with a view to fe-selling them either as they are or 
after alteration or adaptation; purchase of movables with a view to letting them for hire; warehousing 
act ivities as defi ned in Art. 2806 of the Civil Code; exploitat ion of mines, including prospecting for 
and working of mineral oils; exploitation of quarries not by handicraftsmen; exploitation of salt pans; 
conversion and adaptation of chattels, such as foodstuffs, raw materials or semi-fini shed products not 
by handicraftsmen; building, repairing, maintaining, cleaning, paint ing or dyeing movables not by 
handicraftsmen; embanking. leveling, trenching or drain ing carried out for a th ird party not by 
handicraftsmen; carriage of goods or persons not by handicraftsmen; printing and engraving and works 
connected with photography or cinematography not by handicrafismen; capturing. di stributing and. 
supplying water; producing, distributing and supplying electricity, gas, compressed air includ ing 
heating and cooling; operating places of entertainment or radio or television stations; operating hotels, 
restaurants, bars, cafes. inns, hairdressing establishments not operated by handicra ftsmen and public 
baths; publishing in whatever form, and in particular by means of printing, engraving, photography or 
recording; operating news and informat ion services; operating travel and publicity agencies; operating 
business as an agent, broker, stock broker or commercial agent; operating a banking and money 
changing business; operating an insurance bus iness. See also Commercial Registration and Business 
Licensing Proclamalion No. 686/20 10, Article 2(2). . 
257 Article 212( 1) li sts ordinary partnershi p, joi nt venture, general partnership, limited partnership, 
share company and private limited company as the six forms of business organization. 
258 Commercial Code, Supra nott.! I, Art icle 213( I). 
25' Id, Art icle 10(2). 
260 lei, Arlicles 10( 1),2 13 and 280(2). 
261 Id, Articles 214,2 10(2),2 19( 1). 
262 Id, Art icles 272(4). 
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instances where they may be turned into actual partnerships. So, was Article 968( I) 

not cognizant of thi s situation? 

4.3.3 Special Commercial Business Organizations 

Bankruptcy is one of the main characteri stics of businesses. But mani 63 argue that 

some businesses (their discussion will soon follow) should be governed by special 

rules of bankruptcy instead of the general rules of bankruptcy that are applicable to 

any trader/business organ ization. 

A. Banks and Insurance Companies 

Like any other business, banks could be bankrupt. The reasons for the bankruptcy of 

banks could be attributable to keen competition that makes banks increase their 

market share and profits by imposing pric.e policies, such as lowering loan rates, 

raising deposit rates, or even worse by loaning to those with hi gh ri sks, which al l 

could increase the probability of bankruptcy.'6. In addition, a research made on 36 

Taiwanese banks shows that "capital adequacy and corporate governance play 

important roles in bank bankruptcy,,265 

That is why people strongly argue about the need for special regime of bankruptcy for 

banks. Some say that, it is the characteristic functions of banks that make them argue 

about the needs for special regimes for banks. 266 The characteristic functions being: 

one, banks provide long term loans and are liable for payment of deposits on demand, 

which creates a mismatch of maturity 267 This mismatch of maturity may be a problem 

if something happens to disturb the confidence of the depositors of a bank.268 That is, 

lack of confidence would make them withdraw their deposits creating liquidity 

problems and hence the insolvency of the bank.269 

263 Hopkes, Eva. Insolvency - Why special regime for banks? 3 Forthcoming in Current Developments 
in Monetary and Financ ial Law, (2003) , P. 3. 
, .. Chill, Yung-Ho , Chen. Yu-Chuan and Hung. Yu Han(2009) 'Basel II and bank bankruptcy 
analysis', Applied Economics Letters, 16: 18. P.1843. Avai lable from World Wide Web: 
<hup://dx.doi.org/l O. 1080/13504850701704241> [Visited August 28, 20 II]. 
'65 Id P 1846 
266 H~pkes, S~pra note 263. P. 3. Other non-bank financial institutions could serve the same purpose 
but banks are special since they are vu lnerable to the loss of public confidence. 
267 Ibid. 
'" Ibid. 
269 Ibid. 
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This will further threaten the solve ncy of other banks as banks are interconnected270 

and a failure of one bank means a default on its contracts with other banks hence 

creates instability on the entire financial system. 27J 

Two, Banks are the hands of the govenunent in the implementation of monetary 

policies.272 Third, the financi al services that banks carry out are fundamenta l to the 

functioning of the economy as they, for instance, extend credit, take deposits and 

process payments273 

Others, on the other hand, do not directly argue that there is no need for special rules 

of bankruptcy but say that the characteristics mentioned above are not :of banks alone 

and that the special rules should also extend to other financial institutions like 

insurance compan ies274 

In countries like Italy and Norway banks are governed through bankruptcy rules that 

are supplementaryl exception to the general rule of bankruptcy while countries such 

as the US have completely moved banks from the general bankruptcy regime and 

provided spec ial rules for them .275 

Until recently, the bankruptcy of banks in Ethiopia was governed by the general rules 

found in the Commercial Code. The Banking Business Proclamation No. 

592/2008(the relevant discussion on the provisions of the Proclamation wi ll be made 

in the following sections), however, governs the bankruptcy of banks,276 although the 

provisions of the Commercial Code are applicable in so far as they are in line with the 

rules set forth under the Banking Business Proclamation277 

As to the bankruptcy of Insurance Companies, special rules are needed as they playa 

vital role in the "distribution of risk, serving as a general guarantor of the credit 

system in the society at large".278 The Licensing and Supervision of Insurance 

270 See Tsegai Bekele. Supra note 3, P.38. On the case between Agricultural and Industry Development 
Bank(crcditor/appl icant) and Berta Construction Pri vate Limited Company(debtor/respondent), Case 
No. 115611974, the claimant argued that the failure of the responde,ot to pay its debts would threaten 
the relation of the country with other internat ional financial institutions. (trans lation mine) 
271 Hopkes, Supra note 263, Pp.24-25. 
Z72 Id, PJ. 
273 Ibid. 
274 Id, P.4 and 33. 
27S Hopkes, as cited in Tadesse Lencho, Supra note 229, P.7!. 
Z16 Federal Negarit Gazcta of the Federal Democratic Republic of Ethiopia 14th year, No. 57, Banking 
Business Proclamation No. 59212008, Addis Ababa. August 2008. Articles 32-48(Part Eight). 
277 1d, Article 48. . 
218 Gi rma Dejene. Supra note 74, PA3. 
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Business Proclamation No. 86/ 1994 is the main governing law of insurance 

companies in the country. It, however, contains provisions that are, fair to say, not 

much special concerning the di ssol ution of these companies but our fear is minimized 

when we see the reference made under Article 44(a) of the Proclamation to the 

Licensing and Supervision of Banking Business Proclamation No. 84/ 1994 as much 

as it is applicable. Other laws, including the Commercial Code, are also applicable to 

insurers as long as they are consistent with Proclamation No. 86/ 1994.279 

Since Proclamation No. 84/ 1994 has already been repealed and replaced by the 

Banking Business Proclamation No. 592/2008 and no reference is made by Banking 

Business Proclamation No. 592/2008 as to its applicability to insurance companies. 

Thus, one can conclude that in Ethiopia, there is special bankruptcy law applicable to 

banks but not to insurance companies. 

B. State Owned Enterprises r , 
According to the Public Enterprise Proclamation No. 25/1992, an enterprise is defined 

as "a wholly state owned public enterprise establi shed pursuant to thi s proclamation to 

carryon for gain manufacturing, distri bution, service rendering or other economic and 

related activities,,28o Although the definition is circular it is helpful in at least, setting 

the scope of applicati on to those enterpri ses that are profit-oriented. 

As to the bankruptcy of these enterpri ses, the Public Enterprise Proclamati on No 

25/1992 puts decision of a court declaring the enterprise bankrupt as one of the 

grounds for dissolution of an enterprise28 t The Proclamation, however, did not try to 

govern bankruptcy of public enterprises anywhere especially under the chapter 

'dissolution and winding up' since it limited the applicability of the articles under the 

chapter only to those dissolved as a result of grounds other than bankruptcy.282 

On the other hand, Article 40( 1) of the Public Enterprise Proclamation No 2511992 

provides that the provisions of Book V of the Commercial Code are, mutati s 

mutandi s, applicable in cases of bankruptcy of an enterprise. The other guideline is 

provided by Article 40(2) of the Public Enterprise Proclamation No. 25/1 992 which 

279 Federal Negari t Gazeta of the Federal Democratic Republic of Eth iopia, Licens ing and Supervision 
of Insurance Business Proclamation No. 86/ 1994. Addis Ababa. Art icle 44(b). 
280 See the Pub lic Enterprise Proclamat ion No. 25/ 1992. Article 2( 1). 
'SI Id. Art icle 39(6). 
'" See Id. Chapter Eight especially Article 4 I (I ). 
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states that the court may order that bankruptcy proceedings of an enterprise be 

conducted by a summery procedure. 

This clearly shows that Ethiopia is a country that subj ects SOEs to the general 

provisions of the bankruptcy law, as the World Bank Principles and the UNCITRAL 

Legislative Guide recommend. 

4.3.4. Excluded Persons 

Traders and/or commercial business organizations are the ones in Ethiopi a that 

bankruptcy law applies to, spec ifically. There are, on the other hand, persons whether 

business organizations or not that are altogether excluded from the ambit of the law of 

bankruptcy. Their discuss ion follows. 

A. Consumers 

A consumer is a "person who buys goods or services for personal, family, or 

household use, with no intention of resale; or a natural person who uses products for 

personal rather than business purposes".283 Consumers being those that do not engage 

in business activities whether in the status of traders, commerc ial bus iness 

organizations and so on, there is no consumer bankruptcy under the Ethiopian legal 

system. 

In the US, special consideration is given for consumer's bankruptcy. Chapter 13 is a 

program under the US Bankruptcy Code available for " individuals (and their spouses) 

with regular income who have unsecured debts of less than $290,525 and secured 

debts of less than $ 871,550284 The plan under this chapter is to attempt to repay 

debts with in a period of five years.285 

The benefits of this chapter, if the plan is successfully performed, are that the debtor 

would be able to retain non-exempt assets and will be discharged from many of 

his/her ob ligations.286 The other benefit of filing a Chapter 13 bankruptcy is its 

potentially less onerous effect on the abil ity to obtain new credit.287 The other -

2S3 Garner, Supra note 14, P.59 1. 
284 Sen. Supra note 10, P. 12. 
285 II. V.S.C 1322(c) as cited in Id, P. 302. 
286Buchbinder, David L. Basic Bankruptcy Law for Paralegals, Third Edition, A Division of Aspen 
Publishers,lnc., 1997, New York. P.302. 
287 Ibid. 
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remote reason is it has the effect of making the automatic stay applicable to a co­

debtor who has not also fi led a bankruptcy proceeding.288 

Although the UNCITRAL Legislative Guide does not deal w ith the bankruptcy of 

consumers, it suggests that if a country recognizes the bankruptcies of both consumers 

and traders, simi lar rules should be adopted to govern such instances as it may be 

difficult to separate the debts into clear categories.'89 That would be something to 

keep in mind when Ethiopia subjects consumers to the law of bankruptcy as the 

country does not currently have a bankruptcy law for consumers. 

B. Others 

According to the Commercial Code, traders/business organizations other than the 

ones governed by the provisions of the Commercial Code are governed by the Civil 

Code'9o and this includes persons that carryon any of the activities mentioned under 

Article 5 of the Commercial Code unprofessionally and free of consideration.29l 

Those that are engage in maritime trade are governed by the Maritime Code.'9' 

The other ones are bodies corporate under public law that are exc luded from the 

appl ication of the bankruptcy law. These are for instance administrative or religious 

institutions that are not presumed to be traders even if they carry out activit ies under 

Article 5 of the Commercial Code.293 

In addition, Agricultural or Forestry undertakings; Fishermen and persons breeding 

fish, shell-fi sh or she lls; and Handicraftsmen are generally dealt under Articles 6 - 9 

of the Commercial Code and are not considered as traders hence not governed by the 

bankruptcy law of the country. 

Among these are cooperative societies that are governed by the Cooperative Societies 

Proclamation No. 14711998 and its amendment proclamation No. 402/2004. As per 

these proclamations, a cooperative society could be dissolved when the "auditing 

288 11 U.S.C 1301 as cited in Buchbinder, Supra note 286, P. 302. 
280 See UNCITRAL, Supra note 18, P. 284. 
290 Commercial Code, Supra note I, Article I. As per article 1676 of the Civil Code, the provisions with 
regard to contracts are applicable whatever their nature and whoever the parties maybe, unless such is 
governed by special provisions applicable to certain contracts as are laid down in Book V the Civil 
Code and in the Commercial Code. 
291 Id, an acontrario reading of Article 5 of the Commercial Code. 
292 Id Article 2 
293 Id: Article 4(1). The conditions and effect of trade carried on by bodies corporate is to be prescribed 
by law. See Article 27 of the commercial code. 
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reveals that it is bankrupt and when the appropriate authority ensures that causes the 

dissolution and the general assembly decides. ,,294 However, no reference is made to 

the Commercial Code as to the governance of the bankruptcy of the Society.295 

The other ones are Chariti es and Societies that are governed by the Charities and 

Societies Proclamation No. 62 1/2009. As per article 93(I(c)) of the Charities and 

Societies Proclamation No. 62 1/2009, a charity or society maybe dissolved by the 

Charit ies and Societies Agency where it has become insolvent.296 

The last ones that are not considered as traders are associations. They are prohibited 

from carrying on trade as per Article 25(1) of the Commercial Code.297 In fact, 

carrying of trade by an association is a ground for its dissolution under Article 461 of 

the Civi l Code. 298 In addit ion, Article 461(d) of the Civil Code provides that 

associations could be dissolved if they are ' insolvent'. Should Book V of the 

Commercial Code apply in thi s case? No reference as to the dissolution of an 

association is made to the Commercial Code. 

To sum up, the above mentioned proclamations use the term bankruptcy/inso lvency 

when they govern the dissolution of these excluded entities. However, there is no 

reference made to the Commercial Code in this case. Thus, the way the term 

hankruptcy/insolvency is used is different from the sense thaI is used in the 

Commerc ial Code. 

In the US, bankruptcy is available to a range of persons. Chapter 7 bankruptcy is 

available to indi viduals, married couples, corporations, and partnership who petition 

294 Cooperatives Societies Proclamation No. 147/1998. 5tll Year No.27 A.A. 29th December 1998. 
Article 40 Cumulative with Cooperatives Societies(Amendment) Proclamation No. 402/2004. loth 
Year No.43 Addis Ababa. II " May 2004. Article 6(4). In add ition, as per Article 2(7) of the 
Cooperatives Societies Proclamation, an 'Appropriate Authority' is "an organ established at federal 
level, or a bureau or an organ established for the same purpose at Regional or City Admini stration 
level, to organize and register cooperative societies and to give training, conduct research and provide 
other technical ass istances to cooperati ve societies." 
295 As to Ato Frew Mamo, even if the Commercial Code says that the effect and condition of trade 
carried on by cooperatives is to be prescribed by law, they are currently carrying on trade without even 
registering as traders which makes their governance difficult. Intl!rview with Ato Frew Marna, Fl!daal 
Democratic Republic of Ethiopia Ministry of Trade and Industry Legal Affairs Directorate 
Representative. Conducted on 3,Augllst, 201 1. 
296Charities and Societies Proclamation No. 62 1/2009, 15 th Year, No. 25. 13th February 2009. Article 
93(2), the dissolut ion of Ethiopian chari ty and society is effected by the Federal High Court. 
297 As per Civil Code of the Empire of Ethiopia, 1960, Negarit Gazeta - Extraordinary Issue No.2 of 
1960. Addis Ababa. Article 404, an association is a grouping formed between two or more persons 
with a view to obtaining a result other than the securing or sharing of profits. 
298 Commercial Code, Supra note I, Article 25(2). 
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for liquidation.'99 As has already been discussed above, Chapter 13 is a reorganization 

plan avai lable for consumers. On the other hand, Chapter 11 is a reorganization 

proceeding available for corporations, partnerships and those individuals whose debt 

exceeds the limits of Chapter 13300 Chapter 12 is a simplified reorgani zation 

available for fam ily farmers and fi shermen301 

In France, the bankruptcy procedure is available to merchants, registered craftsmen, 

farmers and lega l entities.302 In Germany, althougn consumer bankruptcy is 

recognized, such cases are allowed to see formal bankruptcy proceed ings only if all 

other attempts in reaching agreements with creditors have fai led303 

The question still is should Ethiopia subj ect consumers to the provIsions of 

bankruptcy law as in the case of the US and Germany andlor excluded persons as in 

the case of the above mentioned countries? This requires further investigation which 

the writer does not currently deal with. 

4.4 Initiation, Effects and Settlement of bankruptcy proceedings 

4.4.1 Who may apply for a Declaration of Bankruptcy? 

Usually, it is the creditor(s) or the debtor himself that initiates the bankruptcy 

proceeding?04 This is the case for instance in England and the United States. In 

Germany also, both the debtor and the creditors could fi le for the proceeding when the 

debtor encounters illiquidity or over-indebtedness (incapable to pay). However, it is 

only the debtor that can fil e for the proceeding in case of imminent illiquidity.305 

Under the Ethiop ian bankruptcy law, any of the fo llowing may initiate a bankruptcy 

proceeding by way of fi ling a petition306 The debtor, one or more creditors, the 

public prosecutor307
, or the court. Article 972 provides that a trader'°8 must fil e a 

299 Tabb, Supra nole 141. P.33. 
300 Ibid. 
301 Sen, Supra note 10, P. II. 
302 Legal Consequences, Supra note 171, p, 1. 
30J Dalhuisen, Supra nole 196. P.98. 
304 UNCITRAL, Supra 110te 18, P.6 and the US bankruptcy law, Artide 2. 
305 Norton Rose Group - A quick overview on German Insolvency Law, P.2. Availab le from World 
Wide Web: < http://evanllasrhen.netlGerman%20Insolvency%20Law.pdf >[visitcd on August 28, 
20 II]. 
306 Commercial Code, Supra note 1, Article 975. 
307 Instances where the public prosecutor would participate in the bankruptcy proceedings are where a 
person is found guilty of a certain crime and that the sentence includes fine (the payment of some 
amount of money). These are for instance the crimes related with tax evasion and tax administ ration. 
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notice of suspension of payment of commercial debts within fifteen daysJ09 after the 

suspension with a view to the institution of bankruptcy proceedings or the approval of 

a scheme of arrangement. J10 This is, however, on ly for the debtor but when and how 

others should file petitions is unanswered under the law. 

Ato Tadesse and Ato Israel argue that in order to avoid bad intentions of creditors 

phrases li ke "the debt must be based on court judgment" or "a significant portion of 

the debt be undisputed and free of set off "must be inserted on how the creditors 

should petition for bankruptcy of a fa iling debtor. J11 

In line with this, fifteen days is little time to establi sh the seriousness of the 

suspension of payments. J12 [t may be beneficial to follow what has been adopted by 

the French bankruptcy code-forty five days after the cessation of payments.JlJ 

4.4.2 Institutions and Persons Involved in Bankruptcy Proceedings 

It is usually the court, insolvency representatives, the creditors and the debtorJI4 that 

participate in bankruptcy proceedings.Jl5 

A. T he Court 

The UNC ITRAL Legislative Guide requires that the law should clearly specify the 

"court that has jurisdict ion over the com mencement and conducl uf insolvency 

proceedings, including matters arising in the course of those proceedings."JI6 In 

addition, it requires that sufficient connection to the State that subjects the debtor to 

For example, as per Artic le 98( I )(a)of the Federal Negarit Gazcta of the Federal Democratic Republic 
of Ethiopia 8th Year No. 34, Income Tax Proclamation No. 286/2002, Addis Ababa, July 2002, a 
person who obstructs or attempts to obstruct an officer of the Tax Authori ty in the performance of hi s 
duties commits an offence and may be tined with 10,000-100,000 Birr upon conviction. 
308A firm 's [egal representative in case of a business Organization, or the liquidator in case of a 
business Organizat ion in liquidation, or each partner in a general partnership and general partners in a 
limited partnership, must file a notice of suspension of paymen ts. See Commercial Code, Supra note 1, 
Articks 11 56 and 11 58( I). 
309 The date is ex tended to twenty days for bankruptcies of general and limited. partnership. See 
Commercia l Code, Supra note I, Article 11 57( I). 
310 Commercial Code, Supra note 1, Article 972. 
311 See T ilahun Teshome and Taddese Lencho, Supra note 2, P.86. 
312 Id, P.85. 
1Il Article L640-4 of the French Civil Code as ci ted in Id, P.85. 
l 14 World Bank, Supra note 17, Principle 27(Para 199); and UNC ITRAL, Supra note 18, Pp.161 , 174 
and 190. 
)15 But, the role of the bankrupt/debtor, in Ethiopia for instance, is very much limited and everything is 
taken care of by the commissioner and lor truslee(s) un less it was found necessary for the debtor to 
pa.rt icipate. See Commercial Code, Supra note I, Articles 1019f[' 
.. UNCITRAL, Supra note 18,P. 44. Recommendat ions 8·1 3, (Para. 19). 
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its insolvency law should be established.317 This could be, inter alia, where 'the debtor 

has its centre of main interests or establishment in the State] 18 

As per Article 990 of the Commercial Code, the court that declared the debtor 

bankrupt has the jurisdiction to hear all claims arising in the bankruptcy except the 

ones that are reserved for a court due to claims in rem concerning immovable 

property. In addi tion, Articles 989 provides that the coLirt supervises all bankruptcy 

proceedings and makes orders on matters that are outside of the comm issioner and 

hears appeals made on orders of the commiss ioner. It also appo ints and replaces the 

commissioner and trustee(s) in bankruptcy.319 

These provisions provide that the court that declared the debtor bankrupt should 

supervise all bankruptcy proceedings; have jurisdiction to hear all claims arising in 

the bankruptcy; and shall appoint and dismiss representatives. However, the 

provisions do not mention whether this court is a Federal or a State one. 

There are two layers of courts in Ethiopia, Federal and state courts. There is no 

mention of whose jurisdiction bankruptcy is under the bankruptcy law and Federal 

Courts Proclamation No. 2511996 did not provide that bankruptcy is a federal matter. 

And as per the FDRE Constitution, a power that is not express ly given to the Federal 

Government alone, or concurrently to the Federal Government and the States is 

reserved to the States no It may thus be argued that bankruptcy is a matter reserved to 

the states. However, trends in other countries show that bankruptcy is a Federal 

matternl Even more, it is desirable if it is a matter reserved for Federal courts since 

" bankruptcy involves plurality of parties and suits and is essentially a collective mode 

of enforcement, which is better handled in Federal courts."m 

Although neither the Commercial Code nor the Federal Courts Proclamation No. 

2511995 resolves the material jurisdiction of courts with regard to bankruptcy, the 

Code however provides provisions for the local jurisdiction of courts on bankruptcy. 

Accordingly, the court of the place where the business of a trader is s ituated is the 

l17 UNCITRAL, Supra nole 18,P. 44. Recommcndalions 8-13, (Para. 10). 
318 Ibid. 
319 See Commercial Code, Supra note I, Article 98 1 and 993. 
320 Federal Negarit Gazeta of the Federal Democratic Republic of Ethiopia 151 year No. 1, Proclamat ion 
of the Const itution of the Federal Democratic Republic of Ethiopia Proclamat ion No. 11 1995, Addis 
Ababa. Augusl 1995,Arlicle 52. 
321 In the US, for instance, bankruptcy is a matter reserved for Federal courts. 
322 Tilahun Teshome and Taddese Lencho, Supra note 2. P.l IS. 
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court that has Jurisdiction in bankruptcy proceedings in Ethiopia.323For business 

Organizations, it is the court where the head office is situated that has jurisdiction.324 

Where there are more than one businesses, the place where the principal business is 

situate is used to determine the court having jurisdiction in th is case325 However, the 

fact that the principal place of business is abroad and a foreign court has exercised 

bankruptcy jurisdiction does not preclude Ethiopian courts from exercising 

jurisdiction, subject to international conventions.126 

The following, however, are not addressed: whether or not bankruptcy of a branch 

business would affect other branches or the principal business; whether or not the 

bankruptcy of a holding company would affect a subsidiary company or vice versa; 

and which court would take jurisd iction where there are more than one branch offices 

in Eth iopia where a principal business is found abroad. As Ato Taddesse and Ato 

Israel argue, could that mean multiple bankruptcies are allowed?327 

On whether Ethiopia needs specialized bankruptcy courts Ato Taddesse and Ato 

Israel argue that there is no need for specia lized bankruptcy courts at the moment and 

that bankruptcy cases may be handled by commercial divisions of federal courts. I 

support their argument. I, however, believe that judges who handle such cases should 

be given spec ial training so that they know how to go about them.328Thi s could be a 

special training like the bankruptcy training given for (Federal) judges, a few years 

back.329 

Once a petition is submitted to it for the declaration of bankruptcy, the court, after 

ascertaining that it has jurisdiction, may make preliminary investigation.330 The 

prel iminary investigation is to be conducted by a court-appointed judge who may be 

assisted by a trustee.331 Ato Tadesse and Ato Israel say that the investigation should 

be performed by an 'appropriate expert ' instead of a judge. T, however, think that the 

investigation should be performed by a judge but the judge should be. assisted by an 

32) Commercial Code, Supra note I , Article 974( I). 
''' Id, Article 11 57( 1). 
325 Ibid. 
''' Id, Articles 974(2) and 1157(2). 
327 Tilahun Teshome and Taddese Lencho, Supra Note 2, P.89. 
323 It was not until recently that the Law of bankruptcy is being given as a course in the Ethiopian law 
schools. In fact, I myself did not take the course as an undergraduate student. 
329 Interview with Ato Mesfin. attorney al law and a former Federal judge. conducted on June 20, 20 J J. 
330 Commercial Code, Supra note I, Article 976. 
III Id, Article 976( I and 2). 
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' appropriate expert' instead of a trustee. This is because the trustee is yet to be 

appointed after the debtor is declared bankrupt as per article 981 of the Commercial 

Code. Besides, the purpose of the investigation is to check the veracity of the 

allegation that the debtor is bankrupt. And, this could be achieved by the judge using 

the appropriate expert. 

Countries like Germany, France and England give the exclusive contro l of the 

proceeding to a preliminary administrator332 who makes the initial decision whether 

the firm wi ll be liquidated or remain in operation while a reorganization plan is 

formulated.333 Others prefer to direct the manager with an impartial and independent 

administrator who assumes complete power if management proves incompetent or 

negligent or has engaged in fraud or misbehavior.334 And countries like the U.S. give 

managers the right to choose between filing for bankruptcy li quidation or 

reorganization together with exclusive power to propose a reorganization plan.335 

B. The Bankruptcy Administrators 

Bankruptcy Administrators are given different names in different legal systems like, 

"trustees, liquidators, adm inistrators, supervisors, receivers, curators, officia l or 

judicial managers, commissioners or promoters.',336 They could also be individuals, 

corporations or other separate legal entities.337 The World Bank Principles require that 

administrators should act with independence, impartiality, and iniegrity and be 

competent to exercise the powers given to them.338 " In many jurisdictions, it is the 

court that selects, appoints and supervises the representative.',339 

332 Basic Provisions of German Insolvency Law. Available from World Wide Wt:b: 
<htlp:ll .... vww.abiworld.org/commilteeslnewsletlt:rsiinlernatiollaIIvo11 num3/ReorgEuroUnion I.pdt> 
lVisited August 20, 20 II). 

33 Araujo, Aloisio and Funchal , Bruno. Past and Future of the Bankruptcy Law in Brazi l and Latin 
America, Ensaios Economicos . 2005. P. 3.Available from World Wide Web: 
<http://bibliotccadigital.fgv.br/dspacc/bitstream/handlc/ I 0438/6561 J 922. pdf?segucncc= I >[Visited 
February 23, 20 II). 
3)4 Ibid. 
335 Ibid. 
Jl6 World Bank, Supra note 17, P. 61. Principle 35. 
33 7 Ibid. 
338 Ibid. 
JJ9 UNCITRAL, Supra note 18, P. I 77(Para 45). 
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i. The Commissioner 

In Ethi opia, the Commissioner is appointed by the court.34oHe or she is. entrusted with 

the duty to supervise and deal with all matters concerning the bankrupt estate; take the 

necessary measures to preserve the assets of the bankrupt estate; call the creditors' 

committee and authorize the trustee to appoint ass istant unl ess such is reserved to the 

trustee; and authorize the trustee to enter appearance in legal proceedings.341 

As to the eli gibility of a comm iss ioner, Article 993 of the Commercia l Code provides 

a clue. It reads: " [tlhe court may at any time of its own motion replace a 

Commiss ioner by another of its members." Thi s is an indication that a commiss ioner 

is appointed from among judges. In addition, the Amharic version of the Commercial 

Code literally translates the word Commiss ioner as an ' investi gating judge'. Thus, 

Article 993 and the Amharic version of the Commercial Code show that a 

Commissioner is ajudge. 

As the commissioner is a judge under the Ethiopian legal system, the qualities of the 

commissioner is that of a judge. However, these are not the only qualities that a 

Commissioner should have and as the UNCITRAL Legislative Guide provides, the 

commissioner should have a range of qualities which include personal qualities and 

knowledge and experience in the field3
•

2 Thus, the qualities of the judge should be 

accompanied by special kind of training to know the technical ities of the duties of a 

commissioner. 

ii. The Trustees 

According to Article 994( I) of the Commercial Code, trustees are appointees of the 

court selected from a list of qualified persons of good repute res iding in Ethiopia. 

They shall not exceed three in number although the commissioner shall move the 

court to replace the trustees when trustees are in contravention of their responsib iliti es 

under Book V of the Commercial Code343 

Even if they are of good conduct, the following are not to be appointed trustees)44 

persons who have been declared bankrupt; or persons who have been deprived of civil 

340 See Commercial Code, Supra note I, Art icle 98 1. 
J41 See Id. Article 99 1. 
H2 UNCITRAL. Supra note 18. P. 174-176(Paras. 36-43). 
343 See Commercial Code, Supra note I , Article 994(2) and Article 999. 
J44 Id, Arti cles 994(4). 
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rights;345 or relat ives by consanguinity or affinity of the debtor to the fourth degree 

inclusive: or creditors. 

The Ministry of Commerce and Industry (currently, the Ministry of Trade and 

Industry) is authorized to prepare a list of potential trustees each year. However, such 

list has not yet been prepared by the Ministry. 

Practice has, however, revealed that it is the parties that recommend the 

Comm iss ioner and the court does not give a ruling unless the parties disagree on the 

issue.346 

In the US, trustees are bankruptcy administrators and part of the US Department of 

Justice.347 They ensure the integrity of the system playi ng an oversight role.348 lt is the 

belief of the writer that either the Ministry should prepare the list or Ethiopia should 

follow the US experience. 

When it comes to functi ons of trustees, article 995( I) provides that they have the 

power to adm inister the bankrupt estate under the supervision of the commissioner 

and they represent the universality of creditors in relation to third parties. They shall 

be removed when they fail to deposit funds received by them as per Article 996( 1) of 

the Code, fail to take the necessary care in the exercise of their duties, fail to keep 

register of their day to day activities, and take payment of or fail tor efund money 

other than costs and fees, subject to civi l sanctions or criminal penalties349. 

Generally speaking, it seems, much attention is given under the Code to the institution 

of trustees than commissioners to the satisfaction of both the World Bank Principles 

and the UNC ITRAL Legislati ve Guide. 

C. The Creditors 

Under the Ethiopian Bankruptcy law, creditors are represented by a committee. The 

creditors committee consists of three or five creditors chosen from among all the 

345 Civil rights are those rights re ta t~d with the right to life, movement, work, etc. 
346 Tsegai BckeJe. Supra note 3, P. 40. And interview with Ata Adiam Seghed Atnafe, a Public 
Prosecutor at the Ministry of J llsti ce, Conducted on June 26. 20 I I. 
347 Plumb, George T. and Irving, James R. Bankruptcy and Reorgani zat ion (Laws 713) Class Packet, 
Part I and Part II , PJ. 
348 Ibid. 
349 See Commercial Code, Supra note I, Article 996(2), I OOO( I )-(2) and 100 I (4). 

52 



creditors no later than ten days after the list of creditors is deposited with the registrar 

of the court350 

In addition to giving advice, the main function of Creditors' committee is to verify the 

accounts and statement of affairs prepared by the debtor and to supervise the acts of 

the trustees.351 

They may also require information on the state of the bankruptcy proceedings and 

b . d 352 a out receipts an payments. 

The chairman of the committee is appointed by the commissioner and he calls the 

committee whenever its advice is needed or he considers a meeting is required353 The 

decision of the committee is by a majority vote and members of the committee are 

liable if they were grossly negligent.354 With regard to removal of the members of the 

committee, a relative by consanguinity or affinity of the debtor up to the fourth degree 

inclusive, is not allowed to be a member in the first place.355 Although they are 

chosen by the commissioner, the members can only be removed by the court and the 

role of the commissioner is limited to proposing the same to the court.356 They may 

however be replaced by the commissioner upon their own request.35
? The committee 

shall be consulted by the trustees in relation to all legal proceedings. Members are not 

entitled to remuneration except the reimbursement of expenses when approved in 

writing by the commissioner3 s 8 

It is the creditors whose interests are represented by the creditors ' committee. 

However, reserving the right to choose the members of the committee to the 

commissioner is a wise choice since the commissioner is in a better position than the 

creditors to choose qualified members from among the creditors. 

However, Creditors' Committee seems to lack real power as its role is limited to 

giving advice unlike the UNCITRAL Legislative Guide that requires creditors to play 

350 See Commercial Code, Supra nole I, Article 1002 (I) and (3). 
lSI See Id, Arlicle 1003 (I) and (4). 
352 See Jd, Article 1003 (5). 
353 ld, Article 1002(3) and I 003(2). 
354 Jd, Article 1003(3) and (6). 
JS5 Jd, Article 1002(5). 
356 Jd, Article 1002(1) and (4). 
357 Id, Article 1002(4). 
358 Id, Article 1003(5) and (7). 

53 



a role in ' recommending and selecting' bankruptcy representatives that meet the 

necessary qualifications and ' fixing or approving' the remunerations of the 

representatives.359 

4.4.3. Effects of adjudication in bankruptcy 

A. General 

The adj udication of bankruptcy has effect on different individuals especially the 

debtor and his creditors. There are also parties that are affected remotely as wi ll be 

discussed later in this section. The court, in the above mentioned case, emphasized 

that caution has to be taken in declaring a debtor bankrupt. To use the words of the 

judge:36o 

The effects of declaration of bankruptcy are far reaching. The properties of the debtor are 

taken mvay from his administration; the proceeds of the sale of the properly are given for the 

creditors and the debtor is to take the leftovers, if any; and the business is liquidated and 

cancelled from the commercial register. That is why the COlirl has to be very carelul and 

certain in declaring a business bankrupt. 

B. On the Debtor 

The UNCITRAL Legislative Guide provides that there should be proper identification 

of the estate of the debtor that wi ll be subjected to bankruptcy and some properties 

should be left out if the debtor is a natural person.36 I Under the Ethiopia Bankruptcy 

Law, the adjudication of bankruptcy has both positive and negati ve effects on the 

debtor. The negati ve effect is that: first, he is subject to such prohibitions or 

forfeitures as are provided by law in addition to the restriction of movement from his 

place of residence without the permission of the Commiss ioner.362 Second, the debtor 

is allowed neither to adm ini ster nor di spose of his property once he is declared 

bankrupt until he is discharged.36J The other bad news is all debts owing to the debtor 

become due although the interest stops running from this day on unless the debts are 

guaranteed by security in rem 364 

359 UNCITRAL, Supra note 18, P. I 77(Para 47) and P.182(Para 56). 
360 Tscgai Bekele. Supra note 3, P.59. 
361 UNCITRAL, Supra note 18, P. 82 Recommendations 35-38. 
362 Commercial Code, Supra note I, Article 1019 and 1022. 
363 Id, Article 1023. 
364 Id, Article I 027( I) and 1028. 
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In the US, two principal grounds historically justified the exclusion of some of the 

property of the debtor from the reach of creditors.'65 First, ensuring that the debtor 

continues to live as a 'productive' member of the soc iety, i.e., financial 

rehabilitation.366 Therefore, "early exemption laws protected tools of the trade (those 

tools and implements necessary for carrying on a trade or business.,,367 With the 

expansion of economies the goals of exemptions were broadened to inc lude 

humanitarian and, in fact, economic aspects.'68 That is, protecting debtors and their 

dependents from destitution and shifting the burden/cost of assisting the debtor and 

his fam ilies from the state to creditors.369 

Second, the debtor sits back from the administration of his business when he is 

declared bankrupt and in many instances his attendance is not required.37o [n addition, 

although some countries like Poland and Taiwan restrict the movement of a bankrupt 

debtor under their bankruptcy laws, such a restriction is not a feature of modern 

bankruptcy laws .371 

As Ato Tadesse argues, [ do not think that the debtor should always be restricted of 

his freedom of movement at all times, and this should be left to the discretion of the 

court to decide on a case by case basis. This is due to the .fact that the debtor may be a 

"victim of unfortunate turn of events and finds himself in bankruptcy".'72 

The good news is, there is a chance that part of the bankrupt estate would be used to 

support the debtor and his family and the debtor could be employed although it is only 

for facilitating the winding up of the busi ness. 373 

The other effect is that, the judgment in bankruptcy creates what is called the 

'universality of creditors' which has the effect of preventing creditors from bringing 

an individual suit and/or attaching the debtor 's property.374 This is, however, with the 

365 Bartell, Laura B. The Peripatetic Debtor: Choice Of Law And Choice Of Exemptions, 22 Emory 
Bankruptcy Developments Journal, (2006), P. 402.Available from World Wide Web: < 
http://www .Iaw. emory.edu/fileadm in/ journals/bdi /22/22.2/Bartell. pdf >[Visited February 23, 20 I I] . 
366 Id, P. 403. 
367 Ibid. 
368 Ibid. 
369 Ibid. 
370 Ibid. 
371 Ibid and Id, foot note 99. 
372 Tadesse Lencho. Ethiopian Bankruptcy law: A commentary (part If), 24 Journal of Ethiopian Law 2, 
(20 10). P.22. 
373 Commercial Code, Supra note I, Art icle 1020 and 1021. 
374 Id, Article I 025( I) and 1026. 
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exception of creditors whose claims are not secured by a special privi lege, a pledge or 

a mortgage; as these creditors do not form part of the universali ty.375 

Ethiopian law seems to include provisions to safeguard the interests of the debtor; 

however, the fact that the debtor is subjected to different ' prohibitions or forfeitures' 

in addition to the prohibition of movements would categorize the law as favoring 

creditors. 

C. Effects as Regards Creditors 

Not only the debtor but also the creditors are affected by the adjudication in 

bankruptcy. Although the bankruptcy of the debtor is not good news as such, the 

effect could be either bad or worse based on the pre relationship that a certain creditor 

has created with the bankrupt debtor. For instance, an unsecured creditor is in a worse 

situation than a secured creditor as the proceeds of the sale of the assets of the debtor 

are paid to a secured creditor before the unsecured creditor. 

The effects of bankruptcy on the creditors are briefly discussed in the following sub­

sections. 

I. Avoidance of some acts of the debtor 

The debtor may engage in some acts with some creditors that arc detrimental to the 

interests of other creditors in whose interest the act is not performed. In other 

bankruptcy laws, like the US, these are termed as preferences, setoff, fraudulent 

transfers and post petition transfers.376 

In this regard, Article 1029 of the Commercial Code provides that, creditors of the 

bankrupt are not to be affected if the debtor has carried out the following acts between 

fifteen days before the date of suspension of payments and the date of adjudication. 

These are gratuitous assignments; payments of debts not due, whatever the form may 

be; payments of debts due either by transfer to a bank or by negotiahle instruments, 

but not in cash; and securities set up on the property of the debtor for debts contracted 

before the setting up of the security.377 Invalidation of other acts requires knowledge 

)7j Commercial Code, Supra note I, Article I 025( I) 
376, Blum, Brian A. Bankruptcy and D~btor/Credilor; Examples and Explanati ons, Third Edition, Aspen 
Publishers, 2004, New York. P.325. 
377 Commercial Code. Supra note I, Article 1029. 
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as to suspension of payments on the part of the creditors who have dealt with the 

debtor or received payment for a due debt.178 

The 'fifteen days before the date of suspension of payments ' under Article 1029 is too 

general and too short. Too general in the sense that it does not discriminate among 

creditors and too short in the sense that a longer period of time should have been 

provided to differentiate the valid acts of the debtor from the rest. In the US, for 

instance, the date is 90 days before the date of petition379 and it is one year before the 

date of petition for insiders.38o 

In addition, there is no menti on of who shall apply for the invalidation of these acts 

under the Commercial Code. Are they automatically invalidated or an application for 

their invalidation must be presented to the court? As is evident from the words of 

Articles 1030 and 1073-1080, we may say that a request has to be submitted to the 

court and it is the trustee that shall apply for their invalidation. However, experiences 

of other countries show that creditors and even the debtor can initiate the 

invalidation38 1 This should be followed as it would be fair for all stakeholders to have 

their interests preserved. 

11 would be wise to have registered a right ari sing out of securities in rem when the act 

creating the security is contracted. This is in fear of invalidation if the registration is 

effected either after adjudication or after suspension of payments or within one month 

before suspension of payments in case of registration showing a gap of more than one 

month between the act creating the security and the date of registration.382 

Invalidation of a sec urity by a mortgage on an immovable or on the business is good 

news for the creditor who ranks next (the discussion shortly follows in the next 

sections), as he would substitute himself for such creditor in the distribution of the 

price of the immovable or of the business.383 He would, of course, give back to the 

378 Commercial Code, Supra note I, Article 1030, 
179 See the US Bankruptcy Code, Article 547. 
380 Id, Article 10 I. 
' " Plumb, George T. and Irving, James R. , Supra note 347. 
382 Commercial Code, Supra note I , Article I 03 1. 
183 Id, Art icle I 032. 
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bankrupt estate the difference between the sum distributed to him and the sum which 

he would have received, had the prior secured claim not been invalidated.384 

As regards the invalidation of negotiable instruments, proceedings for reimbursement 

can be brought when the payment is effected between the date of suspension of 

payments and that of adjudication.385 An action for the invalidation can, however, be 

brought against only the third party having first received Cthe first endorser in case of 

promissory note) the value of the instrument and the burden of proof as to knowledge 

of suspension of payments lies on the claimant. 386 

Two years is the period of limitation to bring proceed ing for the invalidation of acts or 

payments under Articles 1029, 1030 and 1031 of the Commercial Code.387 The 

starting date is the date of adjudication while the date of petition is taken into 

consideration in the US388 

In this regard, the law has dealt, in detail, with the acts of the debtor that might have 

negati ve consequences for some creditors in relation to the others. This is, however, 

without forgetting the shortcomings under the 'fifteen days' requirement and the 

persons authorized to apply for invalidation of the acts of the debtor. 

II. Priority Rule as Regards Payment to Creditors 

The interest of all creditors is to be the first to be paid and to get paid in full. However 

the bankrupt's estate may not be sufficient to satisfy the claims of everybody. Thus, 

the law prioritizes among creditors until the bankrupt estate is exhausted. 

As to the UNCITRAL Legislative Guide, the law should require creditors to submit 

their claims using different means and specifYi ng the ' basis and amount of the 

claim.389 In Ethiopia as well, before payment is effected to creditors of any class Cas 

in secured or unsecured or preferred), they must show that they have a valid claim 

against the bankrupt estate. Failure to prove ones claim against the debtor or failure to 

appear within the prescribed period of time results in loss of the right at all or loss of 

384 Commercial Code, Supra note I , Art icle 1032. 
38s ld, Articlel033(1). 
386 ld, Articiel033. 
3S7 lbid. 
388 Plumb, George T. and Irving, James R., Supra note 347. 
3&9 UNCITRAL. Supra note 18, P. 263. Recommendations 169- 184. 
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one's rank or loss of the right to receive from a distribution if creditors of such kind 

are found within the same c1ass 39o 

Once the debts are admitted and registered even provisionally, it is then the duty of 

the administrators of the bankrupt estate to effect payment to creditors as per ~riority 

that the creditors receive either through the law or by way of contract.391 

Article 1110 is the basis for estab li shing priority in paying creditors. Oiher clues as to 

priority are found in a section that is more of procedural than of substance (the 

chapter on proving of debts, Articles 1041-1080) and in other parts of the Book.J92 

The Article says after the deduction of: (a) costs and expenses; (b) sums applied, for 

the support of the debtor or his family; and (c)sums paid to preferred creditors; the 

rest is to be given to all the creditors in proportion to their proved and admitted debts 

subject to the provisions of Articles 1065, 1066 and 1068. 

The questions that are not answered by Article 1110 are: one, do secured creditors 

rank before those in the li st or after them? Two, who are preferred creditors? Three, 

do the ones mentioned from a-c rank equally or priority is based on alphabetical 

order? Questions as to the rank of employees of the business including the ones 

employed by the trustee (as they are necessary inputs if the continuation of the 

business is authorized), the trustees themselves, and taxes due to the government are 

not dealt with by the Code. 

i. Secured Creditors 

These are the class of creditors that fall outside of the universality of creditors and had 

their claims secured by a spec ial privilege, pledge, or a mortgage. 393 Hence, they are 

to be paid out of the proceeds of the sale of the property that is encumbered and the 

automatic stay is not app licable against them but they have to prove their claims, of 

course. 

In fact, these creditors havi ng secured their claims by pledge or mortgage are entered 

in the inventory of creditors only for purposes of information and they have every 

right to claim the property encumbered unless the trustees paid the secured creditor in 

390 See Commercial Code, Supra note I, Articles 1041-1054 in genera l. 
39 1 Tadesse Lencho. Supra nOle 372. P. 60. 
392 See Commercial Code, Supra note I, Article I 025( I). 
393 Ibid. 
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full and redeemed the property.394 However, the secured creditor has the obligation 10 

return the sum exceeding Ihe amount of the debt and would be among the unsecured 

creditors where there is a ..ru: gatiyq!iff(;feJ:!C~llY.el:JUhe---Pric,,-of-the-sale and that of 

the debt claimed.395 

On the ranking of claims the UNCITRAL Legislative Guide recognizes the existence 

of countries that rank secured creditors in the first place.396 There are also others that 

give the first priority to administrative costs and other claims,397 such as "unpaid wage 

claims, tax claims, environmental claims and personal injury claims,,398 instead of the 

secured creditors. 

Others, on the other hand, give the first priority to the secured creditors but limit the 

amount that can be recovered in priority to a certain percentage, leaving the rest of 

what is recovered to pay other creditors whatever their rank maybe.399 An equitable 

share in the losses/costs of liquidation/reorganization among creditors is among the 

rationales for adopting such kind of rankings.'oo 

However, such kind of exception to the rule of first priority of secured creditors 

creates uncertainty as to recovery of secured credit and discourages provisions of such 

kind of credit4 01/t would be better to make secured creditors contribute to cover the 

costs or expenses incurred if such are directly related to their interests.'o2 That is, if a 

cost is incurred in maintaining the encumbered asset or if they have approved post­

commencement finances.40l I believe Ethiopia should follow suit as it seems 

reasonable to reward a creditor for going all the trouble of securing hi s/her claim 

without however leaving them unpunished if a cost is incurred for administering their 

securities. 

394 Commercial Colie, Supra note I, Article 1058, 1065, and 1069. 
395 Id, Article 1059, I 067(2) and 1071 (2). 
396 UNCITRAL, Supra note 18, P. 269(Para 62). 
397 Id, Para 63. 
398 Ibid. 
399 Ibid. 
400 Ibid. 
401 Ibid. 
402 Id, P. 270(Para 65). 
403 Ibid. 
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Under the Banking Business Proclamation No. 592/2008, priorities in payment of 

claims are dealt under Article 45. Accordingly, the first priority is given for secured 

creditors in accordance with their terms with the bank.404 

ii. Costs and Expenses 

The Commercial Code does not only generally say costs and expenses but also fails to 

mention what is included or excluded from the 'Costs and Expenses'. The 

UNCITRAL Legislative Guide could be of use in that it not only qualifies them as 

administrative costs and expenses but also defines them to include: "remuneration of 

the insolvency representatives and any professionals employed by them or even the 

debtor, costs arising from continuing contract obligations; costs of the proceeding; 

and under some insolvency laws, the remuneration of any professionals employed by 

a committee of creditors.,,4os These are given priority next to the secured creditors 

under the Legislative Guide. The same is true under the Banking Business 

Proclamation No. 592/2008 where the remuneration of the receiver and necessary and 

reasonable expenses incurred by the receiver are paid after secured creditors.406 

This being a satisfactory inclusion, I believe that employee sala~ies should be 

included in this class where the continuation of the business is authorized. This is 

because the employees may not be willing to work for a 'bankrupt' business unless 

there is some kind of incentive in the form of a priority next to secured creditors. 

As the debtor and his families are given some part of the estate to support themselves, 

it would be unreasonable to put him/her at this part of the ladder whenever he/she is 

employed. Thus, what is to be left for supporting the debtor and his dependants should 

be given priority even before the secured creditors. 

iii. Preferred Creditors 

The Commercial Code uses words like 'preference ,407 or 'preferred' with regard to 

certain creditors. These creditors are given priority before unsecured creditors. Now 

the query remains as to what kind of creditors they are. We can take instances in the 

Code where such kinds of creditors are mentioned, to exemplify who the members of 

this class are. 

404 See the Banking Business Proclamation, Supra note 276, Article 45( 1). 
40S UNCITRAL ,Supra note 18. P. 270(Para. 66). 
406 See the Banking Business Proclamation, Supra note 276, Article 45(1)(a). 
407 Commercial Code, Supra note I, Articles 1060, 1061 and 1063. 
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a. The Lessor 

Articles 1060 and 1061 of the Commercial Code are relevant in this regard. The lessor 

could exercise preference in two conditions: firs t, where the lease is terminated, the 

lessor can exercise his preference for the two years of the lease prior to the 

adjudication of bankruptcy and for the current year but only as regards all claims 

arising out of the performance of the contract of lease and contingent damages 408The 

preference in this case extends to a period of extra one year after the end of the 

current year where movables furni shing the premises leased are sold and removed.409 

However there should not be a preference for payments of any rent for the current 

period and for any rent to fa ll due, if the lease is not terminated and all rents due are 

paid in full, the guarantees given on the making of the contract are still in force or 

those given since the adjudication of bankruptcy are considered to be sufficient4lO 

The provisions of these articles show that the lessor may either be preferred or un­

preferred based on the reasons mentioned in the provisions. 

b. Creditors whose claims arose as a result of the continuation of the 

operation of the business 

As per Article 1039(2), creditors whose claims arose as a result of the continuation of 

the operation of the business join the universality of creditors and shall be paid before 

others in thi s class. But do they stand equal to the lessor, when the lessor is not the 

only one who has claims as a result of the continuation of the operation of the 

business?4 ll The Commercial Code does not clearly answer this question. 

Under the Banking Business Proclamation No. 592/2008, creditors who extended new 

credit to the bank after the appointment of the receiver are placed before the claims of 

employees and taxes.412 

As per the UNCITRAL Legislative Guide the priority or privileged claims are placed 

next to administrative costs and expenses and are often based on social and sometimes 

'" Id, Arlicl, 1060(1). 
4091d, Article 1061. 
410 Id, Arl icle 1060(2). 
41' Commercial Code, Supra note I, Artic le 1039(2). 
412 See the Banking Business Proclamation, Supra note 276, Article 4S( I)(b). 
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political considerations and operate to the detriment of ordinary unsecured creditors 

as they reduce value of the assets available for their distribution.4J3 

Unlike the Ethiopian bankruptcy law that puts the lessor and creditors whose claims 

arise as a result of the continuation of the business as creditors of:this class, the 

Legislative Guide selects two categories that are particularly relevant,4l4 although 

cognizant of the many different approaches taken to the types of claim that will be 

afforded priority.4" These are: employee salaries and benefits ; and tax claims, 
. I 416 respectIve y. 

Thus, resort is made to the labor and tax laws so as to ascertain the status of these 

claims. As per Article 24(4) of the Labor proclamation, contract of employment could 

be terminated due to the bankruptcy of the employer and "any claim of payment of a 

worker arising from employment relationship shall have priority over other payments 

or debts.,,417 

Does this mean employee salaries rank before or after secured creditors? Or even if 

they rank after secured creditors do they rank before all other creditors? 

As to the priority of value added and income taxes, the relevant Proclamations 

provide that "from the date on which tax becomes due and payable under this 

proclamation, subject to the prior secured claims of creditors, the Authority has a 

preferential claim upon the assets of the person liable to pay the tax until the tax is 

paid.,,418 

As to the rank of tax claims the law refers to those claims that have secured their 

claims by another and gives itself a second lien on the assets of the debtor if there are 

prior secured creditors. Thus, if the assets of the debtor are exhausted, then the claims 

of the tax Authority would be among the universality of creditors. 

4Il UNClTRAL ,Supra note 18, P.270(Para. 67). 
414 Id Para 71 
415 Ibid. . . 
4J6 Ibid. 
417 Federal Negarit Gazela of the Federal Democratic Republic of Ethiopia. 10th Year No. 12, Labour 
Proclamation No. 377/2003, Addis Ababa, February 2004. Article 167. 
418Federal Negarit Gazeta of the Federal Democratic Republic of Ethiopia. 8th Year No. 33. Value 
Added Tax Proclamation No. 285/2002, Addis Ababa. July 2002. Article 32( 1), and Income Tax 
Proclamation, Supra note 308. Article 80(1). 
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As to the priority of claim on tax withheld, Article 82(1)(c) of the Income Tax 

Proclamation No. 286/2002 provides that: " in the event of liquidation or bankruptcy 

of the withholding agent, does not form part of the estate in liquidation, assignment, 

or bankruptcy and the Tax Authority has a first claim before any di stribution of 

property is made." 

Some states put the status of employee claims at par with tax claims while others rank 

them equal with unsecured claims.4I 9 A number of reasons are put forward in support 

of priority for tax claims. First, it can protect public revenue420, second, "it can be 

beneficial for reorganization because tax authorities will be encouraged to delay the 

collection of taxes from a troubled business on the basis that eventually they will be 

afforded a priority payment" ,421 and because the government is a non commercial and 

unwilling creditor, it may be precluded from some commercial debt recovery 

options422 

As per the Banking Business Proclamation No. 592/2008, outstanding salaries and 

other benefits of non-managerial staff of the bank, for the three month period 

preceding the effective date of the receivership, are given priority next to employee 

salaries followed by deposits and taxes.423 

These laws show that there is a discrepancy among them as to the priority in the 

payment of claims. 

iv. Universality of Creditors 

These are the creditors of the bankrupt estate that did not have their claims guaranteed 

by a security of some kind or another. In this class, the secured creditors are also 

included if their security was not enough to cover the whole of their claims. They are 

however considered as ordinary unsecured creditors.424 

Although it does not say that they are ordinary, the Banking Business Proclamation 

No. 592/2008 provides that the group of creditors that rank next to the tax claim are, 

419 UNCITRAL ,Supra note 18, P. 273(Para.73). 
420 Ibid. 
421 Ibid. 
422 Ibid. But provisions of priority for such claims is criticized among other things for comprom ising 
the uniform enforcement of tax laws. 
42' See the Banking Business Proclamation, Supra note 276, Article 45(1)(c)(d)and(e). 
424 Commercial Code, Supra note I, Articles 1059, I 068 and 1072. 
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other claims,425 interest of claims,426 claims that were not filed within the prescribed 

period oftime,427 and finally, claims of shareholders.428 

Concerning the rank of unsecured creditors, the UNCITRAL Legislative Guide 

discuses about claims that are subordinated429 to the ordinary unsecured c1aims43o 

These are owners and equity holders43I preceded by related persons43 ' and fines, 

penalties and post commencement interest.433 

4.4.4 End of the Bankruptcy Proceeding 

A. General 

Under the Commercial Code, the bankruptcy proceeding could come to an end 

because of the following reasons. The first one is when the case is settled by a 

composition or compulsory winding Up.434 The other is when the bankruptcy 

proceeding is closed due to insufficiency of asset, or the final distribution of the 

product of the winding up, or absence of any claim against the estate.435 The Code 

also provides for alternatives to liquidation under the provisions dealing with schemes 

of arrangement,436 As will be seen shortly, composition suspends winding up and is 

425 Commercial Code, Supra note I, Article 45(1)(f). Maybe, salaries of managerial staff would fall 
within this group. 
426 Id, Article 45( I leg) 
427 Id, Article 45(2) 
428 Id, Article 45(4) 
429 As per UNCITRAL, Supra note 18, P.268 (Para.56) subordination refers to a rearranging of the 
creditors' priorities and does not relate to the validity or legality of a claim. A subordinated claim 
maybe valid and enforceable, but, because of an agreement of a court decision, it will be paid latter in 
the distribution scheme than it would otherwise be paid. 
430 UNCITRAL, Supra note 18, P.277 (Para.75). 
431 It is acceptable under man insolvency laws that the owner and equity holders of the business are not 
entitled for payment up until other senior debts have been paid in full. See [d, P.273(Para. 76). 
432 When they are subordinated, they are paid once unsecured creditors are paid in full. They are treated 
differently under different countries. Some always, subordinate these claims while others subordinate 
them only where there is fraudulent quasi-fraudulent or inequitable conduct. While other connect them 
to issues like voting rights rather than ranking. See Id, P.274(Para. 77). 
433 Some states treat claims such as gratuities and fines and penalties (whether administrative, criminal 
or of some other type) as ordinary unsecured claims and subordinate them to other unsecured claims. In 
some insolwncy laws these types of claim are treated as excluded claims. Different approaches are 
taken to the accrual and payment of interest on claim. Some insolvency laws provide that interest on 
claims ceases to accrue on all unsecured debts once liquidation proceedings have commenced, but that 
payment in reorganization will depend upon what is agreed in the plan. In other cases, where provision 
is made for interest to accrue after commencement of proceedings, payment may be subordinated and it 
will be paid only after all other unsecured claims have been paid. 
434 See Commercial Code, Supra note 1, Articles 1081-1112. 
43S Id, Article 1113. 
4" Id, Articles 1119-1153 and 1154. 
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similar to schemes of arrangement.437Hence, it would be better if the provisions on 

composition are incorporated into the provisions on schemes of arrangement. 

B. Closure of Bankruptcy Proceedings 

The bankruptcy proceeding could be closed for reasons of insufficiency of asset, or 

the final distribution of the product of the winding up, or absence of any claim against 

the estate.438 The last two reasons have the effect of bringing the bankruptcy 

proceedings to an end and of restoring the debtor to his full rights.439 On the other 

hand, the first means of closure results in the restoration of each creditor to the 

exercise of his personal rights but the debtor will not be restored back but remains 

dispossessed of his property and its administration. Furthermore, any new debts 

contracted by him may not be set up against the estate in which no further creditors 

may prove440 

The stand taken by the Code in restoring the creditors to their original position while 

leaving the debtor dispossessed of his/her properties is not only unfair to the debtor 

but also not cognizant of who should cover the costs of administration of the debtor's 

properties in such cases. Of course, the debtor or any other interested party may at any 

time apply for revocation of the closure order given by reason of insufficiency of 

assets by proving that there are sufficient funds or depositing sufficient funds to meet 

the costs.441 But, I do not think that the court should allow such an application just 

because there are funds to meet the costs of the proceeding. There has to be an 

it, additional fund to the one that can be used to cover such costs. 

For the debtor, "bankruptcy is an institutionalized form of forgiveness, providing 

borrowers with relief (whether in whole or in part) from their obligations if a business 

venture fails. 442 However, questions as to whether the closure of the bankruptcy 

would discharge the debtor for good or not is not covered under the Commercial 

Code. However, it should be a means for the discharge and a new start for the 

bankrupt debtor. Otherwise, it would be a disincentive for an honest debtor to file for 

bankruptcy. 

437 Commercial Code, Supra note I, Article 1081 (3). 
438 Id, Article 1111 
439 Ict, Article I 117(2). 
440 lei, Article 1114(2)and(3). 
441 Id, Article 1115( 1). 
442 Boozl Allen/Hamilton, Supra note 4, P.52. 
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C. Alternatives to Liquidation 

As alternatives to bankruptcy, the Commercial Code provides for c_omposition and 

scheme of arrangement. A composition comes into picture when the debtor who has 

already been declared bankrupt makes a proposition to the Commissioner specifying 

the percentage offered to unsecured creditors and the period of time required for 

payment.443 The proposition must also show the guarantees to cover the payment of 

debts, legal cost and the remuneration of the trustees.44
' The commissioner must in 

such cases seek the advice of the trustee and creditors ' committee to be notified 

through a registered letter.445 The letter must show a period not less than twenty days 

and not more than th~~ within which the dissenting creditors may file with the 

registry their refusal to accept the proposed composition"6 The creditors would then 

take a vote and the proposal for a composition would be of no effect unless it is 

approved by two thirds of the creditors representing two-thirds of the debts'47 

A scheme of arrangement comes into picture when a trader who has or is about to 

suspend payment and has not been declared bankrupt applies to a court of law for the 

opening of the same.448 The application for a scheme of arrangement reorganization 

can only be accepted by the court if it includes the balance sheet of the firm, the profit 

and loss account, a list of commercial creditors and debts, with the names and 

addresses of the creditors and debtors.449 The debtor must file these documents 

together with a report giving the reasons for his suspension or impending suspension 

of payments, and the reasons for his proposing a scheme of arrangement.450 The 

debtor shall also show that: he has been registered in the commercial registry, he has 

been keeping proper accounts, he has not been declared bankrupt nor made scheme or 

reorganization, and he has not been convicted of offences under Articles 680-688 of 

the Penal Code (currently Articles 725-733 of the Criminal Code).451 

443 Commercial Code, Supra note I, Article I OS I (I )(2). 
444 Id, Article IOSI(2). 
"'Id, Article IOS2(I)and(2). 
4" Id, Article IOS2(5). 
447 Id, Article 1084( I). 
443 Id, Article 1119. 
449 Id, Article 1120( I). 
4" Id, Article I 120(2). 
451 Id, Article 1120(3). 
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The parties invol ved in the process of scheme of arrangement are; the debtor, the 

delegate judge, the commissioner and the creditors.4S2 The court is also involved in 

processing the application and in givi ng the fina l confirmation for the scheme of 

arrangement.45
] 

The Commissioner supervises the whole process, particularly, he has the duty to 

prepare the inventory of the debtor 's estate, check the list of debtors and creditors and 

prepare a detailed report on the affairs and conduct of debtor, on the proposed scheme 

and the guarantees offered to creditors454 

According to Article 11 36(1), the creditors should consider the scheme in a meeting .:).. 

chaired by the delegate judge. The scheme of arrangement must be approved by a 
r 

majority of creditors representing not less than two-thirds of all non-preferred or 

unsecured debts.455 

As per Article 1132 of the Commercial Code, although under the supervision of the 

commissioner and the delegate judge, the debtor manages his business during the 

course of the proceedings of the scheme of arrangement. -

Article 11 3 1( I) provides that after the application has been made and until the final 

confi rmation of the scheme, no creditors holding a claim aris ing prior to judgment 

may disda in, acquire a preferred right over the debtor's property or register a 

mortgage, a lthough the creditors have the right to vote against the granting of the 

application of the debtor for a scheme of arrangement456 Prescriptions, peremptions, 

and forfeitures are also suspended.4S7 On the other hand, gifts and other gratuitous 

acts or acts by way of guarantee done by the debtor during the proceedings shall not 

affect the creditors.458 

Other countries also provide for even more alternatives than what is provided for 

under the Ethiopian Commercial Code. For instance, the English Bankruptcy System, 

generally, provides five procedures for a debtor in financial difficulty. These are; 

voluntary arrangement, scheme of arrangement, appointment of admini strator, 

"'Commercial Code, Supra note t, Articlel 12S(2)(a)and (b). 
45J Id, Article I I 19 and I 13 I. 
454 Id. Article 11 35. 
4" Id, Art icle I 140( 1). 
456 Ibid. 
457 Id, Article 1131(2). 
'" Id, Art icle I 133. 
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appointment of an administrative receiver or receiver and liquidation or winding up of 

the debtor 's company.459 Generally, voluntary arrangement and schemes of 

arrangement are procedures desi gned to assist a debtor to reach agreement by way of 

compromise with its creditors.46oOn the other hand, administrative procedure is a 

procedure that is used to rescue the debtor46I Whereas receivership and liquidation 

are signals that the debtor has no future and all that can be sought is the maximization 

of the proceeds of the sale of its assets or business,'62 

In France, seven types of procedures are available, although some are more utilized 

than the others.463 These are, from the most involved to the least invasive, liquidation 

proceedings, reorganization proceedings, safeguard proceedings, conciliation, 

compromise arrangement procedure specifi c to farming businesses, the ad hoc 

representati ve, and alert procedures. 

From these procedures, the last five are the ones that catch one's eyes. "Conciliat ion" 

is a procedure that is requested only by the debtor whereby the debtor and creditors 

could reach to an agreement to defer the payments or reduce the amounts due to the 

creditors through the supervision of a court appointed conciliator.464 "Compromise 

arrangement" is a kind of conciliation procedure applicable only to agricultural 

businesscs.465 The procedure has specific characteristics. For example, a creditor can 

request that the debtor submit to a compromise arrangement procedure.466 "Ad hoc 

representative" is a procedure whereby a debtor who is not in a 'payment failure 

si tuation ,467 requests the court to appoint an ad hoc representative that would play the 

role of a conciliator but not bound by the procedural rules that attach to a conciliation 

procedure.468 

"Safeguard proceedings" is a variation on the judicial reorganization and inspired by 

the US Chapter II proceedings469 This is invoked by a debtor who is not yet in a 

. " Slaughter and May, Supra nole 215,P. I . 
• 60 Ibid. 
461 Ibid. 
462 Ibid. 
' 63 Telley, Andrew, Smilh, Reed and Bayle. Marce l. Supra 110le 187, P. 200. 
'64 Id, P. 196 . 
• ., Id, P.197. 
' '' Ibid. 
467 'Payment failure situation' is defined under Article L.63 1-1 of the French Commercial Code as the 
situation where a debtor company is unable to meet its current liabilities out of its disposable assets. 
See Tetley, Andrew, Smith, Reed and Sayle, Marcel, Supra nole 187, P. 195. 
<os Id, P.196. 
'" Id, P.197. 
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payment fai lure situation but shows that he is encountering difficulties which he is not 

in a position to overcome.'70 The objective is for the debtor to obtain a moratorium on 

claims during the observat ion period.' 7] On the other hand, "alert procedures" are 

rules that were incorporated in the 1984 law which first introduced the prevention of 

financial difficulties for companies472 The rules are designed to oblige managers of a 

company showing signs of weakness to explain themselves as to how they are going 

to resolve growing difficulties.473 

When we see the different alternatives provided for under the Ethiopian, French and 

Engl ish systems, some are quite similar while others are different. This makes one 

wonder why more than one procedure is provided for essentially the same situations 

and how they are to be applied in practice. 

Even if French and English systems are criticized for incorporating too many 

procedures, they have at least provided for the major procedures for both liquidation 

and reorganization of the bankrupt debtor. On the other hand, the Ethiopian 

bankruptcy law is criticized for its failure to incorporate strong reorganization 

provisions in the first place. To use the words of Ato Taddesse, '7' 

.'. while simple adjustment schemes in bankruptcy qualifY as 'alternatives' to straight 

liquidation schemes, it is not necessary to have two schemes for essentially the same end­

adjustment of debts. What we need instead of hvo adjustment schemes is a genuine 

reorganization scheme, which contemplates the restructuring a/the bankrupt business beyond 

revision of debt payment provisions. 

4.5 Areas of concern for the revision of the Ethiopian law of 

Bankruptcy 

4.5.1 General 

This part is devoted to the discuss ion of the core areas that are worth noting in 

revising the Bankruptcy law of Ethiopia. These are issues related to the purpose of the 

law, commencement standards, and relation among the different laws. 

470 Tetley, Andrew, Smith, Reed and Bayle. Marcel. Supra note 187, P.197. 
471 Ibid. 
472 Id, P.198. 
473 Ibi d. 
474 Tadesse Lencho. Supra note 372. P. 89. 
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4.5.2 Purpose of the Bankruptcy law 

As we have already seen, a bankruptcy law could achieve different sets of goals 

related with the commencement, parties involved in the proceeding, the 

administration of the proceeding, and the closure of the proceeding. But, the overall 

purpose of the law is either to provide for protection to creditors or the debtor or 

balance the interests of both. The Ethiopian law of Bankruptcy seems inclined 

towards the protection of the interests of creditors which is evident from the general 

organization and the words of the provisions. However, a law that is pro-debtor or 

pro-creditor is not fair to either of the parties and a balanced protection of the interests 

of both sides should be provided. 

4.5.3 Scope of application 

It is essential that the Ethiopian bankruptcy law clearly defines its subj ects. This is 

because, the inclusion or exclusion has its own effects. First, those persons that are 

governed by the general rules of bankruptcy should be provided. Second, those 

persons that are subjected to special rules of bankruptcy should also be provided. In 

line with thi s, the law should clearly show when and how joint ventures are governed 

and whether insurance companies and state owned enterprises should be governed by 

special bankruptcy regimes. In addition, a clear list of excluded persons should be 

provided so that ease ofapplication is attained. 

4.5.4 Commencement standards 

Under the Ethiopian Bankruptcy law, there is no clear guideline or criteria that a court 

may use in declaring a debtor bankrupt or a creditor may use in applying for the 

declaration of bankruptcy of the a fai ling debtor. In fact, the mere ·reading of the 

provisions of the Commercial Code shows that any fact could be used to prove that 

the debtor has suspended payment. This is however very broad and prone to abuse by 

parties with bad faith and gives the court too much power in this regard. Thus, a clear 

provision of the standards should be provided for by the law. 
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4.5.5 Jurisdiction 

The jurisdiction of the court that entertains the bankruptcy case should clearly be 

provided for in the bankruptcy law. This is especially true in Ethiopia as there are two 

levels of courts. The Ethiopian Bankruptcy law does not tell whether bankruptcy is a 

Federal or State matter. This is, in practice, a matter reserved to Federal Courts and 

the Federal Courts proclamation should have provided provisions dealing with this 

matter. Any ways, the revision of the existing Ethiopian law on Bankruptcy should 

consider this shortcoming. 

4.5.6 The issue of bankruptcy administrators 

The concern here is about the Commissioner and Trustees. The Ethiopian Bankruptcy 

law does not clearly provide who the Commissioner is and it is through interpretation 

that one reaches to the conclusion that the Commissioner is a judge. In addition, the 

qualifications of a Commissioner and how he/she is appointed or removed/replaced is 

not clearly provided under the Commercial Code. Thus, the forthcoming law should 

clearly define who the Commissioner is, what his/her qualifications are and how 

he/she is appointed and removed/replaced. This would help in providing the right 

persons for the responsibility and better achieve the objectives of the bankruptcy law. 

With regard to the Trustees, the Code provided for detail provisions than what is 

provided for the Commissioner. But the concern is that the Ministry of Trade and 

Industry has not yet prepared the list of potential trustees although it is authorized by 

the Commercial Code to prepare the list each year. This is something that the Ministry 

has to take into consideration as the enforcement of the Bankruptcy law highly 

requires the involvement of trustees. 

4.5.7 Relation with other laws 

Although the Commercial Code tries to limit the application of bankruptcy provisions 

to those persons that are said to be traders and commercial business organizations, the 

different laws dealing with ' non-traders' seem to use the word bankruptcy/insolvency. 

These are the laws on Cooperative Societies, Charities and Societies and 

associations475 Thus, there has to be a clear cut guideline on the application of the 

Commercial Code and those other laws. In addition, deeper research of existing laws 

and their implication should be made before a reference in new laws is made to 

475 See part 4.3.3. B of this Chapter. 
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Bankruptcy law in order to achieve consistency, ease of application and since being 

subjected to or excluded from the ambit of the law of bankruptcy has far reaching 

consequences. 

Generally, whenever a reference is made from the Commercial Code to another code 

or whenever a reference is made from a certain proclamation to another or to the 

Commercial Code, caution should be taken to check the compatibility of one with the 

other. 

4.5.8 Priority in paying creditors 

This is the most controversial and still very important area of the Ethiopian 

Bankruptcy law that demands due consideration in revising the law. This is because as 

has already been said before, it is the interest of every creditor to be the first to be 

paid and to be paid in full and this is one of the areas that bankruptcy law governs. 

Thus, it is crucial that the priority in the payment of creditors be clearly provided for. 

Usually, bankruptcy involves different parties governed by other non-bankruptcy 

laws. Thus, the priorities the parties have under other laws like the tax laws and the 

Labour law contradicts with the priority they are given under the bankruptcy law. The 

tax laws put the tax claims next to the secured claims476 and sometimes even above 

the secured claims.477 On the other hand, the Labour law provides that employee 

claims sha ll have priority over other claims.478 

Thus it is mandatory that a revision of the law takes into consideration such 

contradictions and provides clear provisions as to the priori ty in the payment of 

claims. 

4.5.9 Alternatives to Liquidation 

Liquidation is not the only mechanism for solving the problems of businesses in 

difficul ty. This is well recogn ized in the Commercial Code as well. However, the law 

provides for composition and schemes of arrangements as alternatives to ' direct 

liquidation '. This should, as Ato Taddese says, be replaced by strong reorganization 

laws instead of providing two similar procedures for the same end. 

476 Va lue Added Tax Proclamat ion, Supra note 418, Article 32( I). 
477 See the Income Tax Proclamation, Supra note 308, Article 82(1)(c). 
478 Labour Proclamation. Supra note 417, Article 167. 
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This is because, if a balance has to be made between the interests of creditors, the 

debtor and other stakeholders, the inclusion of reorganization provisions is essential. 

In addition, the law should mention whether bankruptcy is a means for the starting of 

reorgani zation or liquidation. 
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Conclnsion 

The fear of failure does not always prevent one from engaging in a certain activity. 

This is especially true where one has the support it needs at hand before starting its 

journey. In our specific case, one would feel better if there are appropriate laws to 

govern his rights before one goes about starting a business or creating some kind of 

relationship with others. 

Although, the Commercial Code of Ethiopia provides its supporting hand for 

businesses that are in difficulty, its support has rarely been sought. The reasons could 

be attributed to different factors, among which are the ignorance of Bankruptcy law 

even by those that are in the legal profession and resort to other mechanisms than the 

bankruptcy law. 

In light of the 'support' that the Ethiopian bankruptcy law provides for bankrupt 

debtors and creditors of the bankrupt debtor, the paper has found out the following. 

The Ethiopian bankruptcy law tries to achieve the purposes that are said to be met by 

any bankruptcy law as per the UNCITRAL Legislative Guide. However, not all the 

provisions of the law are detail enough or clear enough or comprehensive enough to 

say that the law has achieved the purposes. 

The scope of application of the Ethiopian bankruptcy law is limited to 

traders/commercial business organizations and provides special bankruptcy law to 

certain business organizations which is acceptable under the international principles 

and guidelines. However, the experiences of countries like the US and France show 

that bankruptcy law is provided to govern non-traders as well. Besides, the Ethiopian 

bankruptcy law lacks clarity as to who are excluded from its scope of application. 

With regard to the initiation of the bankruptcy proceeding, the Ethiopian law lacks 

clear commencement criteria. In addition, the law does not state whether bankruptcy 

is a Federal or State matter. This is unlike what is provided for in other countries like 

the US and what is required by the UNCITRAL Legislative Guide. 

The World Bank Principles and the UNCITRAL Legislative Guide require that 

bankruptcy administrators should have appropriate qualities. Under, the Ethiopian 
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bankruptcy law, the Commissioner is not governed in detail while relatively detail 

provisions are provided to govern trustees. 

The debtor under the Ethiop ian law is subjected to some restrictions. This is unlike 

the requirements of the international guidelines/ principles and not a feature of 

modern bankruptcy laws . 

With regard to creditors, the UNCITRAL Legislati ve Guide requires that they should 

have a major rol e in the bankruptcy proceeding. Their role under the Ethiopian 

bankruptcy law is, however, limited. The priority in paying creditors is also relatively 

unclear. This is especia lly true since the provisions that are provided for by other laws 

provide different priority rules. 

The bankruptcy law does not adequately provide for the discharge of the debtor. In 

addition, the al ternatives to liquidation that are provided for by the law do not include 

strong reorganization provisions. These are unlike international in·struments and 

modern laws of bankruptcy. This is a major area that should be considered in revising 

the law. 

Having found out the above-mentioned facts about the Ethiopian bankruptcy law, 

although it is difficult and untrue to characterize the Ethiopian law as totally 

backward, it would equally be unfair to call it modern. 

A lot has to be done to enhance the Ethiopian Bankruptcy law support system. This is 

from the perspective of the rights and restrictions on the bankrupt, the rights and 

privileges accorded to the creditors, the role of the administrators of the bankruptcy 

proceeding, the issue as to implementing and supporting institutions, in general. 

Next, certain recommendations that are believed to contribute to the reform on 

bankruptcy law of Ethiopia have been forwarded by the writer. It is the hope of the 

writer that the future bankruptcy law of the country would be good enough in 

addressing the needs of the current and prospective business community. 
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CHAPTER FIVE 

RECOMMENDATIONS 

5.1 General Consideration 

5.1.1 The challenges of bankruptcy reform 

Reform, in general, is not an easy task and a lot of things have to: be taken into 

consideration to bring about effective changes. On the difficulty of 

reforming/modernizing bankruptcy law Michele Vietti, a leader of the Commission 

for the Reform of the Bankruptcy Law in Italy, mentions many factors: 479 

[f] irst of all, attitudes ... toward bankruptcy make it a difficult subject to generate 

support for (its reform). Secondly, bankruptcy reforms are complex and lengthy. They 

require changes nol only 10 Ihe bankruplcy law bul also 10 olher imparl ani parts of 

Ihe legal framework, sllch as the codes of civil procedures and ... Ihe penal code. 

Finally, they require support from those that must implement them .. . 

Against this backdrop, the following discussion is about a set of recommendations that need 

to be considered in revising the Bankruptcy law of Ethiopia. 

5.1.2 Scope of reform 

The trend in Ethiopia when a certain law is changed is either to completely repeal the 

existing law and enact a new one to govern areas that were previously governed by 

the repealed law,'8oor to amend the existing law.481 

What should be the scope of reform on the Ethiopian bankruptcy law? On the 

approach that must be taken when reforming the Commercial Code, Prof. Escarra 

predicted:482 

If as appears desirable, Ihe fuilire commercial code of Elhiopia contains a 

reasonable number of inslillilions adapled to the present economic condilions of Ihe 

country and capable of salisfying Ihe needs of an expansion of Ihe economy during 

Ihe nexl few decades, one slill musl foresee Ihal one day Ihe code will perhaps 

479 Vietti, M. Modernizing Italy's Bankruptcy Law: Smart Lessons in Advisory Services, Internat ional 
Finance Corporation. World Bank Group, December 2007. 
430This could be by either including or excluding subjects of the law, or changes in the administration 
of the law or both. 
48) This is usually when the change that is needed to b~ made on the current law is not as such 100 much 
and il would be inefficient/uneconomical to try to change the whole body of the law. 
482 Winship. supra note 223. P. 17. 
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become obsolete and recognized as insufficient. Undoubtedly it wili be possible to 

replace numerous provisions with other more refined and complex provisions which 

wil/find their place in the articles of the code, of which the number wil/ not change. 

Perhaps one could just as easily add articles with sub-numbers or lellers, which 

would permit the expansion of the code without upsetting the present numbering. For 

example, aj/er Article 235. for example, there cauld be an Article 235.0 or 235.1 an 

Article 235.6 and so on. 

I do not think the approach preached by the Professor is the best one. This is because 

adding few more sub-articles doesn't seem to bring the desired modernization to the 

Bankruptcy law of the country. The approach should be more than amending the 

existing law and should be to overhaul the current law. 

5.1.3 Benchmarking of International standards 

When people think of investing in other states they take into consideration the laws of 

that country as one precondition for making their decision.483 Other things kept 

constant, the closeness of a country's laws to internationally accepted standards is to 

make that state suitable for investment.484 Bankruptcy laws are among the ones that 

are given much attention in investigating the feasibility of investing in another 

state.485 

So, it is desirable, from an economic point of view that the bankruptcy law of 

Ethiopia is like modern laws or international standards on bankruptcy. These are, for 

instance, the VNCITRAL Legislative Guide on Insolvency Law and the World Bank 

Principles for Effective Insolvency and Creditor Rights Systems. 

5.2 Specific Issues 

5.2.1 The status of the bankrupt debtor 

As much as a business may succeed and be profitable, there is also the unfortunate 

chance of failing. This is where bankruptcy law should take caution in helping an 

honest debtor to stand on his/her feet and a fraudulent one receives the appropriate 

punishment. Thus, the provisions have to be designed in such a way that honesty and 

bad faith are effectively addressed. 

43300ing business, Supra note 8, P. 44. 
484 Ibid. 
'IS5 Ibid. 
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With regard to the discharge of the debtor, the law shou ld discharge a debtor that is 

honest and paid most of its/his/her debts. 

5.2.2 The priority in paying creditors 

As to the rank of creditors in the payment of their claims, the first priority should be 

given to secured creditors. However, if a cost is incurred in maintaining their security, 

such shall be deducted before these creditors take what is due to them. 

Next priority should be given to administrative costs and expenses. This should 

include: costs of the proceedings like court fees; remuneration of the insolvency 

representatives, such as commissioners and trustees and any professionals em ployed 

by them except the debtor; costs arising from continuing contract obligations. 

The next set of creditors should be employees, followed by tax claims. 

After these claims, the claims of unsecured creditors should be paid. 

The last ones should be claims of owners, penalties and fines. 

5.2.3 Institutional issues 

A. General 

Reform must be full-fledged or on all aspects of the law. That means, all stakeholders 

like the implementing institutions and officials must as well be in compatible with the 

rules that are found on papers. According to Dr. Menberetsehai Tadesse, former Vice 

President of the Federal Supreme Court, and current Director of the Justice and Legal 

System Research Institute of Ethiopia, the Ethiopian government is "now in the 

process of overhauling the justice system within a general package of a 

comprehensive justice reform program." 

In addition, the other laws to which references are made or meant to govern the issues 

of bankruptcy must be made compatible or must likewise be reformed. 

Dr.Menberetsehai added that, the program includes "amongst many other things the 

revision of the basic laws which have been in force for about haif a ceniury now.,,486 

In this regard, the forthcoming bankruptcy law should either establish or delegate the 

establi shment of the following institutions. These are principally, the Commercial 

486 Thl.! World Bank Global Judges Forum Com mercial Enforcement and Insolvency Systems. P. 14. 
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Register, the Commissioner and the Trustee. Although the Ministry of Trade and 

Industry (and the Investment Agency by delegation) are authorized to make records of 

business related issues like business license, trade name, business address, names of 

managers etc., it does not make the registration of different acts that the Book on 

Bankruptcy authorizes the Commercial Resister to carry out. 

It has been a while since the bankruptcy law has been thought of being reformed and 

there is the new Commercial Registration and Business Licens ing Proclamation No. 

686/20 I O. However nothing is mentioned as to the commercial registrar or no duty is 

given by the law for the body who is empowered to make registration and the 

registration of bankruptcy related things. The forthcoming bankruptcy law should 

either refer the duty to the Ministry of Trade and Industry or it should estab lish the 

office itself. 

B. Implementing Institutions 

The primary institution being the courts with judges, trustees, commissioners to 

implement the bankruptcy law, there are also supporting institutions that very much -aid the bankruptcy process by providing expertise on certain fields of profession that J 

may not be found from the normal individuals that the court may use. These a e, II? 
amung uthers, accounting and audit firms . : a j> t 
5.2.4 Debtor friendly or creditor friendly: a policy choice 

Whether Ethiopia should have a debtor friendly or creditor friendly bankruptcy law 

is a policy choice. 

A presentation made at a workshop organized by the Addis Ababa Chamber of 

Commerce emphas ized that the choice between privileging the recovery of the 

enterprise and the interest of the creditors requi res the following preconditions.487 

First, the existence of sufficient skilled personnel. This is due to the fact that 

"managing an enterprise in difficulty and audi ting its possibility of recovery are much 

more difficult" than winding up a business. Second, the process requires knowledge, 

speed, and efficiency from the court and other administrators of the bankruptcy like 

the commissioner. Thi rd, employees of the business need some kind of guarantees 

487 Ponsot, Dominique. Reform of Bankruptcy Proceedings. presentation of the modern tendencies and 
comparison with Ethiopian law, Workshop on Business Alanagement Organized by the Addis Ababa 
chamber of commerce, June 1999, Addis Ababa. 
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that their salaries would be paid if they are to continue in the business in diffi cul ty. 

Fourth, the balance between the creditors" interest and the business should not be too 

unfavorable to the former. If so, creditors may be tempted to take actions that would 

make the evaluation of the solvency of a business diffi cul t; like, call upon leasing etc. 

Lastly, the recovery would have high chances of success if the : process starts 

immediately after the first difficulties occur. 

Liquidati on should be foll owed when other means have failed or most probably to fail 

unlike the Ethiopian case where such is considered as the first choice to be taken. This 

is true under the French Bankruptcy Code. 

Liquidation may not be the best solution, inter alia, because "when a fi rm in fi nancial 

di stress needs to sell assets, its industry peers are likely· to be experiencing problem 

themselves, leading the asset sales to prices below value in best use.,,488 And 

reorganization is likely to maximize the insolvency return instead of liquidation'·9 

This does not however mean that reorganization is always the best sol ution. However, 

the thinking that liquidation is the only best solution should be reformed and strong 

rules on reorganization of firms should be enacted. 

488 Shleifer and Yishny as cited in Araujo, Aloisio and Funchai, Bruno, Supra note 333, P . 3. 
489 Araujo, Aloisio and Funchal, Bruno, Supra note 333, P . 3. 
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