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Introduction 

It was reported that 'Six children walked down a road in the region of 

Ituri, Democratic Republic of Congo. They were on their way to school 

when a jeep packed with militiamen sped in front of them. Fighters 

bearing AK-47s ordered the terrified children into the jeep. They were 

transported to military training camps and forced to learn to fire machine 

guns. Three weeks later, the children were in the field, killing and being 

killed'.-Congo 

In another report 'about 4,000 people were living in the Barlonya refugee 

camp when the massacre took place. Surrounded by rebel forces from 

the Lord's Resistance Army (LRA), civilians ran to their grass huts for 

protection only to be burned alive. Survivors recount running from the 

camp as rebels came with machetes, rocket-propelled grenades, and 

guns--hacking, hitting, and shooting their family members. Eyewitness 

reports account for about 200 deaths, making this the most serious 

single incident of its kind since 1995'. BARLONY A, UGANDA, FEBRUARY 

21,2004 

'The LRA explained to us that all five brothers couldn't serve in the LRA 

because we would not perform well. So they tied up my two younger 

brothers and invited us to watch. Then they beat them with sticks until 

the two of them died. They told us it would give us strength to fight. My 

youngest brother was nine years old'.-a thirteen year old boy in Uganda 

reporting to human rights watch. 

Such kind of atr~s; internal and international armed conflicts, ethnic 

cleansing and murder have been dominant especially since the last five 

hundred years. Millions have been displaced, wounded and their human 

rights have been transgressed. Those in Liberia and Sierra Leone are 
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indicative of a wider trend of the deliberate targeting of civilians by 

groups and parties involved in armed conflicts. 

But most of the transgressors were not held criminally responsible and 

their acts were not criminalized until recently. Political and military 

leaders like, Pol Pot, and Idi Amin have often found themselves able to 

avoid being held to account for atrocities they committed. 

In fact efforts were made to put an end to impunity though not --successful. The Nuremberg and Tokyo trials on the aftermath of the -Second World War and the ICTY anp ICTR established in the cold war 

politics are examples of such efforts. i But these tribunals were not found 

successful even if they were regarded as important steps to end the 

culture of impunity. Despite the various efforts made towards the 

deterrence of the most egregious crimes committed against the 

international communitY, the gross human rights violations could not be 

stopped. This is because there was no internationally constituted 

international criminal court in which these criminals will be prosecuted 

Hence, the increasing number of grave breaches of international 

humanitarian and human rights law necessitated the prosecution of the 

individual criminals through internationally constituted courts. 

Accordingly, the international community reached on an agreement that 

there should be a permanent international criminal court with a 

universal competence, the establiSfment of which would insure the 

deterrence the most serious crimes under international law from being 

committed in the future any where in the world. Finally the effort was 

found fruitful and ICC was created in 1998. 

The central theme of this work is to discuss what is accomplished and 

also what has to be done in the bringing into justice the alleged criminals 

in to justice and to held them responsible for their misdeeds and there by 

deterring the most heinous crimes of international concern . .....--
11 



In the first chapter of this work effort will be made to shed some light on 

the development of international criminal law and international crimes. 

Responsibility of individuals for ,international crimes will a lso be 

discussed. Then we will ~l, up bn the history of the prosecution of 

international crimes through various tribunals starting from the 

Nuremberg up to the UN ad hoc tribunals of the 1990's at some length. 

The mam focus of the second chapter is the newly born international 

criminal court. Here the establishment, nature and jurisdiction of the 

court together with the debates at the preparation stages are dealt. 

Further discussions are done on; the organs of the court and the 

mechanism of triggering the court's jurisdiction by variety of parties are 

addressed. The inve~ation and prosecution proceedings are among the 

central themes of the work. However this paper will not cover 

international criminal law principles and the court's substantive 

jurisdiction deeply because these are beyond the scope of this research. 

Last but not least, the role of the international prosecutor in the 

prosecution by the court is stated in some detail. 

The last chapter will critically assess the challenges the court will face 

and is actually facing in its prosecution that ema nates from either the 

provisions of the statute or international circumstances a nd recommends 

the possible way outs. It emphasizes on the principle of complementarity • 
and state cooperation. It will also a ddress some points that a re related to 

jurisdiction of the court. The approach adapted to amnesties is a lso 

included in the chapter. 

111 



Chapter one 

1. THE CONCEPTION AND DEVELOPMENT OF INTERNATIONAL 
CRIMES, INTERNATIONAL CRIMINAL LAW AND THE PROSECUTION 

OF INTERNATIONAL CRIMES 

1.1/ The conception and Development of International Crimes 
/ and International Criminal Law 

Atrocities, internal and international armed conflicts, ethnic cleansing 

and murder have been dominant especially since the last five hundred 

years. Millions have been displaced, wounded and their human rights 

have been transgressed. But most of the transgressors were not held 

criminally responsible and their acts were not criminalized until recently. 

Even the very existence of international criminal law was questioned by 

many including some international law writers. International criminal 

law is "a subject of law that deals with the problem of international and 

transnational crimes which are constantly increasing in numbelj 

intensity and threat to the safety of individuals allover the world". 1 

However some of the acts of perpetrator like piracy and slavery were 

long ago criminalized and recognized as crimes under international law 

entailing criminal responsibility of the authors of such conducts. There 

was also a disagreement as to the meaning of international crimes and 

the contents of international crimes. International crime is defined as; 

"an act which the international community recognizes as not only a 

violation of ordinary~tate criminaUaw but one which is so serious 

that it must be regarded as a mater ofinternationaCconcern"'.2 

------International crimes are also simply defined as 'breaches of international 

rules entailing the personal criminal liability of individuals'.3 

I M.Cherief Bassiouni,(ed), International Criminal Law. En/orcement, (Yol.3, 1987),P.l 
2 Claire De Than and Edwin Shorts, international Criminal Law and Human Rights, (2003) 
3 Antonio Cassese, International Criminal Law, (2003),P.23 
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International crimes as defined by Bassiouni are; 

"Those international criminal law normative proscriptions whose 

violations is likely to affect the peace and security of man kind and 

is contrary to fundamental humanitarian values or which is the 

product of state action or a state favoring policy". 4 

International crimes first developed in customary international law and 

there- for embodied in conventional international law. 5 International 

crimes include using the terms of Cassese; "Violations of international 

rules as well as treaty provisions".6 Also, he continues "rules intended to 

protect values considered important by the whole international 

community and consequently binding all states and individuals".7 

These values are laid down in various international instruments like the 

charter of United Nations, the 1948 UDHR, the 1950 European 

convention on human rights, the 1966 United Nations covenants on civil 

and political rights (ICCPR) and United Nations Covenants on Economic 

Social and cultural Rights (ICESCR) and in various drafts of the 

International Law Commission (ILC).8 f \ 

The other point that should be raised in relation to international crime is 

that there is a need on the part of the international community for the 

deterrence of these breaches of international rules by prosecuting and 

punishing the alleged perpetrators. 9 Furthermore, the offenders will be 

brought to justice irrespective of the capacity in which they have acted be 

as a head of as state or otherwise and are not immune from there acts be 

it civil or criminal liability. 10 This is also seen in the practice of states as 

previously not a few heads of states were held responsible. To mention 

4 M. Cherif Bassiouni , International Criminal Law, (2003), P.127 
, Id at ,P.I09 
6 Supra at note3 ,P. 123 
'Ibid 
8 M. Cherif Bassiouni, A Draft International Criminal Code and Draft Statute For International Criminal 
Tribunal, (1987),P.I 
9 Lya1 S. Sunga, The Emerging System of International Criminal Lmv, (19 97),P.2 
10 M.N. Shaw, International Criminal Lmv, (4 lhed ,1997), P.186 
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Sadam Hussein of Iraq, Augusta Pinochet of Chile and Slobodan 

Milosevic of the Former Yugoslavia were held responsible for their acts 

regardless of the fact that the act to which they are made responsible 

was committed in their official capacity as a head of a state. 

Which lists of acts are recognized as crimes under international law are 

the point which the writer deems important to discuss in brief. 

International crimes develop gradually. As has been mentioned earlier 

the crime of piracy, ''which consists of any illegal act of violence 

detention or any other act of deprivation, committed for private ends by 

the crew or the passenger of a private ship or aircraft and directed on the 

high seas against another ship or aircraft or against persons or property 

on board a ship or aircraft ..... " Was recognized as crimes in international 

law to which pirates were held responsible. ll But now piracy is excluded 

from the list of international crimes for the act of piracy is committed in 

the high seas. 12 This means as the high-seas falls under the jurisdiction 

of all states any state which seized the pirates can prosecute it. 

The other group of crimes recognized as crimes under international law 

are war crimes. A war crime is "the result of the willful undert . g_of 

conduct defined as a grave bre ch~s under the First, Second, Third and 

Fourth Geneva conventions and protocols where such conduct results in 

the de~ gr:~su~ng or s~s injuries to any protected person's 

prisoner or civilian" .13 War crimes are also shortly termed as violations of 

the laws and customs of war. 

In 20th century and for a long time mainly war crimes were regarded as 

crimes and made punishable. The recognition of war crimes as 

international crimes has its roots in the spread of Christianity in the 

early Roman Empire and had gone through various stages from the 13th 

11 M. CherifBassiouni,(ed) international Criminal Law ,Crimes, (Vol.! , 1986), P.23 
12 Supra at 3 p.24 
13 Supra at notell,P.19 
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century doctrine of just and unjust wars to the 18th and 19th centuries. 14 

~ 
To start with various efforts were made to outlaw tl}.!:J:eco,ur~e to war by 

states as a means of national policy of states, which was the trend in the 

middle ages and onwards. The recourse to war as a means of national 

policy was prohibited for the first time in the 1928 Kellogg- Briand -----~ 
pact. IS The Kellogg-Briand pact had two paragraphs; in the first 

paragraph states agreed to renoun ·e war as an instrument of national 
~ 

policy where as in the second paragraph they agreed to settle any dispute 

that would arise between states peacefully. 16 

But this could not prohibit states from using force against another fully 

sovereign state. This is e'jslent from the outbreak of the Second World 

War in 1939 which took the lives of millions. It is recalled that the 

Second World War was unPEeced«D!f:d in human history. According to 

one writer, "the conduct of Germany during the war and above all, its 

treatments of population of the occupied countries were not only grave 

violations the laws of warfare but also an outright bid to exterminate the 

whole nations" .1 7 

After the conclusion of the war the allied and associated powers decided 

to set up international tribunals for the prosecution of major war 

criminals of Hitlerite Germany and established international military 

---------tribunals for Nuremberg and for the Fareast. The statutes of these two 

tribunals came up with new classes of international crimes in addition of 

the restatement of War crimes and Crimes against humanity. Thus, war 

crimes are defined in the charter as, violations of the laws and customs 

of war like "murder, il~t or deportation into slave labor or for 

any other purpose of the civilian population of or in occupied 

14 Supra at note II, P.777-779 
IS Nina H.B Jorgensen, The Responsibility olStates lor International Crimes, (2000),P.14 
"Ibid 
J1 Supra at note l,p.2 
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territory ... "18 Crimes against humanity on the other hand include 

"murder, extermination, enslavement, deportation and other inhumane 

acts done against any civilian population or prosecution on political 

racial or religious grounds, when such conducts are done or such 

persecutions are carried out in execution of or in connection with any 

crime against peac~ or any war crime".19 Crimes against peace include 
/' ----. 

'the planning, preparation, initiation, or waging war of aggression, or a 

war in violation of international treaties .. .'. 20 Thus, the Second World 

War land mark development in the history of international crimes 

and criminal law. 

Following the adoption of the two tribunals a number of treaties 

conventions and draft rules which define international crimes were 

produced. In this regard the four Geneva conventions of the international 

committee of the Red Cross, the General assembly's 1946 resolution and 

draft code of crimes by the international law commission have to be 

mentioned. The international law commission draft code of crimes 

against peace and security incorporates in its list of international crimes 

aggressions and genocide in addition to war crimes and crimes against 

humanity and other crimes. Genocide can be committed in peace time as 

well as during war when members of national, ethnic, racial or religious -- -groups are killed, seriously injured or subjected to conditions calculated 

to partially or completely destroy the group.21 Where as the 1991 ILC 

draft define crime of genocide to mean any of the following acts 

'committed with intent to destroy in whole or in part a national, ethnic 

,racial or religious group as such, killing members of the group causing 

serious bodily or mental harm to the members of the group .... " 22 

18 Eduardo Greppi, The Evolution of Individual Criminal Responsibility Under International Law, The 
International Review o/The Red Cross, (Vol. 8 I 1999),P.537 -
19 Ibid 
20 Ibid 
21 Supra at Notell ,P.21 
22 Ibid 
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Aggression on the other hand is defined as the use of armed force by 

state against the sovereignty, territorial integrity or political 

independence of another state or any other manner inconsistent with the 

charter of UN.23 The charter of the international criminal tribunals for 

former Yugoslavia and Rwanda (ICTY) and (ICTR) and the statutes of the 

international criminal court (ICC) also embrace a list of international 

cnmes in which these tribunals will have jurisdiction. In this respect 

article five of the statute of ICC provides the crime of genocide, 

aggressIOn, crimes against humanity and war crimes as international 

crimes to which individuals will be held responsible and be prosecuted. 24 --The source of these groups of crimes emanates from the source of public 

international law as international crimes are regulated by international 

criminal law which is a branch of public international law. These sources 

as per article 38 of the statute of International Court of Justice (ICJ) are 

customary law, treaties, general principles of law, and writings and 

judicial decisions. These sources are also found in various international 

instruments like the ILC, UN charter and General Assembly resolutions. 

As clearly stated by Greppi, "international legal provisions on 

international crimes are adopted and developed with in the frame work of 

international humanitarian law, the law of armed conflict, a special; 

branch of international which has its own peculiarities and which has 

gone through an intense period of growth ,evolution and consolidation in 

the last 50 years" . 25 

23 Ibid 
24 The Rome Statute of International Criminal court, adopted, 19 98, article5 
21 Supra at note, 18 P .S3 
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Q riminal Responsibility of Individuals for International 

Crimes 

With the development of the concept of international cnmes and the 

increasing demand of international community of deterring these crimes, 

there arises a lways the question of individual criminal responsibility. 

Traditionally, states alone were subjects of international law and enjoy 

certain rights and incur liabilities that arise from international law.26 

Even when individuals commit international crimes like the violations of 

the laws and customs of war, they did not incur criminal responsibility 

as the states to which they are nationals were made responsible.27 

Indeed, they escaped criminal liability for they were protected by 

sovere'gn immunity. 

Authors in the field of international law also had different opinion as to 

the criminal liability of individuals. However even in earlier times 

individuals have been held c 'minally liable and punished. To mention, 

the year 1444 prosecution of formerly German Emperor Peter Von Hagen 

Bush, was the first reported international criminal prosecution~ A 

Significant development m the concept of I individual criminal 

responsibility was seen in the aftermath of the First World War. Thus in 
I 

the year 1919, the allied powers signed treaty Versailles and decided to 

bring to justice the alleged war criminals. In article 227 and 228 of the . 

treaty they decided for the prosecution of former German Kaiser William 

Second of Hohenzollern for supreme offences of international morality 

and sanctity of treaties. 29 This concept was more affirmed by the 

Nuremberg charter, which provides specifically the responsibility of 

individuals for crimes against peace, war crimes and Crimes against 

humanity. Article 1 of the London agreement stated that the Nuremberg 

26 Supra at Note 10, P.IS3 
27 Ibid 
28 William A. Schabas, An Introduction to International Criminal COllrt,(200 1), p. I 
29 Id p.3 

/ 
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and Tokyo international military tribunals are established "for the trial of 

war criminals whose offences have no particular geographical location 

whether they are accused individually or in their capacity as members of 

organizations or groups in both capacities." 30 

The charter of the International Military Tribunal (IMT) for the 

Nuremberg, also, states that "international law imposes duties and 

liabilities upon individuals as well as upon states".31 This is because as 

M.N. Shaw pointed out; 

"Crimes against international law are committed by men, not by 

abstract entities and only by punishing individuals who committed 

such crimes can the provisions of international law be enforced." 32 

The question of whether there was individual responsibility for aggressive 

war, a judge in Tokyo tribunal argued invoking natural law that 

'individuals can not shelter behind the community for responsibility 

incurred by his own acts'.33 

The resolution passed by the General Assembly in 1946, also proclaims 

Genocide as a crime under international law bearing individual 

responsibility. It is further elaborated by a number of international 

instruments to mention, the 1954 the draft code of offences against the 

peace and security of man kind pointed out that individuals who are 

responsible for their act. The 1994 draft of ILC also in its article 3 

reaffirms the same principle of international law. Furthermore, the four 

Geneva conventions of the 1949 and the 1977 protocol to them provided 

for the criminal responsibility of individuals. A significant step in the 

lengthy process of developing rules on individual criminal responsibility 

under international law was taken with the setting-up of the two ad hoc 

30 Supra at note 18 p.535 
31 Michael A. Newton, Comparative Complimentarity; Domestic Jurisdiction Consistent with the 
International Criminal Court, Military Law Review, (2001) 
32 Supra at note 10, 185 
33 Supra at note 12,p.5 
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tribunals for the prosecution of crimes committed, respectively, in the 

former Yugoslavia (ICTY) and in Rwanda (ICTR). Article one of statute of 

ICTR states that 'the international tribunal shall have the power to 
, 

prosecute persons responsible for such violations'.34 The statute of ICTY 

uses similar words to express the responsibility of individuals. Finally the 

1998 statute of international criminal court (ICC) statute pronounces the . 

criminal liability of individuals. 

1.3 The prosecution of International Crimes -/ 

1.3.1 Back ground 

The development of the concept international crimes and the inclusion of 

individual criminal responsibility for international crimes raised an ever 

important question of bringing to justice the alleged offenders and 

punishment so that world peace and security be prese'Y..~ As has been 

mentioned in the previous discussion international crimes and their 

prosecution are not issues that can be discussed separately. The 

violation of the most important values of international community; 

human rights and humanitarian laws necessitates the deterrence of 

these crimes from international stage by prosecuting the perpetrators 

through an effective international system. 

In international criminal law there are two kinds of enforcement system; 

direct and indirect. 35 While the former is enforcement of international 

crimes through internationally constituted criminal courts, the later is 

enforcement by national courts.36 The trend before the establishment of 

the Nuremberg tribunal seems prosecuting alleged offenders of 

international crimes through qational courts .. As clearly stated by 

Sharp; 

34 The Statutes of The International Criminal Tribunal For Rwanda(lCTR) , Adopted by the Security 
Council resolution955 (19 94)of8 Novemberl9 94, art. I 
" Supra at note II ,p.3 
36 Ibid 
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"prior to world war first war crimes trials reflected the international 

community's competence to prosecute those suspected of violating 

the laws and customs of war ... the discretion to prosecute suspected 

war criminals was left to individual sates involved in a conflict and 

prosecution depended up on nationallegislation".37 

This is more evidenced from the first reported prosecution of 

international crimes in 1474 in Germany; Breisach. That prosecution 

involved one peter von Hagen bush of Germany. He was tried before a 

tribunal of twenty eight judges from the allied states of the Holy Roman 

Empire. 

As stated earlier, the first significant international modern effort to 

punish war crimes was the Leipzig trials following world war first. In the 

aftermath of the war, the allied and associated powers signed the treaty 

of Versailles, in which they decided for the prosecution of formerly 

Germany Kaiser Wilhelm second. Yet, the Kaiser was left to be 

prosecuted in supreme courts of Germany because; the crimes on which 

he was accused were not contemplated in the Netherlands constitution, 

where he had taken refuge.38 

----PThe fear on the part of the international community in the prosecution 

of international crimes through national jurisdiction is that most of the 

time national states are ~ or ~o grosecute their own 

nationals for such grave crimes under internationallaw:<Their incapacity 

may arise from the refusal of other states on territory the accused is 

found to extradite. Also, no matter how willing and capable they are to 

prosecute their own nationals the fulfillment of fair trial standards in 

international law is doubtful.39 

Thus, the world community reached on consensus to prosecute 

37 Walter Garry Sharp, International Obligations Search for Arrest of War Criminals; Government Failure 
in the Former Yugoslavia, Duke Journal olCon/parative International Law, (VoI.7,2005) P.4I? 
J8 ld PAI7-18 
39 Supra at note 3,P. 328 
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international crimes through duly constituted international tribunals. In 

this regard, the establishment of the international military tribunals foe 

the Nuremberg and the far east and the ad hoc tribunals for the former 

Yugoslavia(ICTY) and Rwanda (ICTR) came to the for front in the 

prosecution of international crimes. Hence the writer would like to 

discuss the prosecution of international crimes through these provisional 

and ad hoc tribunals in the coming sub title. ? 

1.3.2 The prosecution of international crimes through 

Provisional and ad hoc tribunals 

As stated earlier, the ever increasing number of grave breaches of 

international humanitarian and human rights law clicked the minds of --many including those in the field, towards the creation of internationally 

constituted courts for the prosecution of international crimes. This need 

arises, as has been stated above, when the enforcement of international 

crimes through national enforcement system was found too difficult. In 

the previous discussions the writer tried to touch up on the history of the 

prosecution of international crimes briefly while discussing the 

development of international CrImes and individual criminal 

responsibility. Thus here the writer would like to proceed directly to the 

prosecution of international crimes in direct enforcement system, that is, 

through international tribunals, beginning from the post world war 

second development of the Nuremberg and Tokyo tribunals to the (ICTY) 

and (ICTR). Pre world war second prosecutions are not raised here as 

they were already introduced. 

1.3.2.1 The Nuremberg and Tokyo tribunals / 
Following the end of the Second World War, the allied and associated 

powers decided to prosecute and to punish individuals accused of 

crimes. Thus the winn~rs met at Lqndon, to establish an international , 

11 
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military tribunal for the just and prompt trial and punishment of major _ ~ c--------~ 

- J I.(v" y' 
war criminals of European axi 40 The a reement for the grosecution and 

11..-....( (;'-') I ee/~ 711 -/()-;--- /l....~ f"oft> c..1L t, ,.,' / 
punishment of major war criminals of the European axis, and 

establishing the charter of th international milita tribunal w~s 
iI' t ll//iI"'j (uGe(} ltt! J /FYI<" . L 

formally aoopted on 8, ~st 1945, and was prompt! signed by 

representatives of the fo~~' ; owers.41«frPe charter of international military 

tribunal was attached to the treaty as an integral part. In this attached 

charter we found in seven paragraphs the constitution of the court, its 

j~sdicti n and the ge~:ral principle~, theGom~~ and competence 

of the prosecution.42 1 u y/") N'v, .. ~ t J' 

The Nuremberg trial was the first historical precedent for bringing to trial 
~ 

and punishing the mo angerous war criminals. In this tribunal, "Not 

only by words , but also by actions , the statesmen, officials and certain 

organizations of Hit!erite Germany, guilty of unleashing war of -committing other international crimes were sentenced and subjected to 

strict punishment".43 In the tribunal twenty two German nationals were 

brought before the trial, twelve of the defendants were sentenced to be 

hanged, seven to be imprisoned, three acquitted of the charges against 

them.44 

v The London agreement also resulted in the establishment of t):le 

International Military Tribunal for the Far East ~).The Tokyo 

tribtl'nal was not firstly conceived.45 But two weeks before the conclusion 

of the conference the allied powers issued Potsdam declaration 

announcing their will to prosecute the leading Japanese war criminals.46 

The crimes that fall with in the jurisdiction of the Tokyo tribunal are 

40 Supra at ~ote 28 p. 5 
41 ibid 
42 ibid 
43 Supra at note 15,P.44 
44 Ibid 
4S Supra at note3 ,P. 333 
46 Ibid 
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crim(ls-agajnst humanity, war crimes and crimes against peace. Among 
~ - - --

the twenty eight defendants charged for crimes that fall with in the 

jurisdict ion of the court, seven were sentenced to death, sixteen for life 

imprisonment, one for twenty years and one for seven years.47 The 

¥:: im?artiality of the two tribunals for a fair trial process was questioned by 

many for the fact that they were established by the winners of the war. 

Thus, some argue that the tribunals impose winners' law over the 

defeated. Also, crimes against p~ace were not defined in the tribunals. As 

Sunga puts it, 'the lack of definition of crimes against peace threatened 

to undermine legitimacy of the Nuremberg proceedings'48. Moreover, 

Jorgenson reads, "one of the main defense contentions at Nuremberg was 

that aggressive war did not constitute a crime at the time the alleged 

criminal acts were committed and that there could be no punishment 

without a previously law (nullum crimen sine lege, nulla poena sine 

le~9 

Despite the challenges faced by the tribunals they were found significant 

developments in the history of the prosecution of international crimes 

through a duly constituted international court. 

1.3.2.2 The UN ad hoc tribunals ../' 

The International Tribunal for the Former Yugoslavia (ICTy) and the 

International Tribunal for the Rwanda (ICTR) were created on 11 
'bV) N./ " 

February 1993 and 8 November 1994 by resolution !i.27 and 955 adopted 

by l,IN Securi Council res~cti",ely.50 These tribunals are established on 

an a~basis in response to the massive violations of humanitarian~ 

law inclucting mmder, ~ss killing,_ ethnj c cleansing, ra e, and the like 

that took place in the territories of the former Yugoslavia and Rwandan 

47 Supra at note IS, p. 45 
48 Supra at note 9,p.41-42 
49 Supra at note, 15,P.19 
50 The Statute of (ICTY) and (ICTR) 
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republics. 51 The ICTY has jurisdiction over Grave breaches of the Geneva 

Conventions of 1949; violations of the laws or customs of war; genocide, --.... - . 

and crimes against humanity. 52 The tribunals mandate is to prosecute 

persons responsible for such crimes in order that such violations be 

halted and effectively redressed, that an end be put to such crimes, that 

perpetra tors are brought to justice and that peace be restored and 

maintained. 53 

The statute of Rwanda tribunal was an ~a.!i2l'l-qt1lre:-ru-atllte of the. 

Yugoslav tribunal to the circumstances of Rwanda. ICTR has a temporal 

jurisdiction from 1, 1994, to December 31, 1994. Article one of the 

tribunal states that; 

"the international tribunal for Rwanda ~hall have the power to 

prosecute persons responsible for serous violations of Rwanda and 

Rwandan citizens in the territory of neighboring states, between 1 

January 1994 and 31 December 1994, in accordance with the 

provisions of the present statute," 

Like that of the ICTY, ICTR can prosecute genocide, cnmes against 

humanity and violations of article 3 common to the Geneva conventions 

and additional protocol II .54 

What is surprising is that these two tribunals have a common prosecutor 

and a common appellate chamber . A famous writer in the field of 

international criminal law once stated as to the decision to link the two 

bodies; 

"The choice of a single prosecutor was particularly ill -advised d..L 
because no person no mater how talented can oversee two major 

sets of prosecutors separated by 10, 000 miles. The idea that one 

-
" Bartram S.Brown, Primacy or Complimentarity ; Reconciling The Jurisdiction of National Courts and 
[nternational Criminal Tribunals, Yale Journal of International Law ,( 19 98) 
" Articles,2,3,4,5 of ICTY 
" Sonja Boelaert-Souminen, The International Criminal Tribunal For the Former Yugoslavia and the 
Kosovo Conflict, The International Review of the Red Cross, (vol. 82,No.837-840, 2000), p. 232 
" Articles 2, 3, 4, 5 of ICTR. 
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can shuttle between The Hague, Netherlands and Arusha, Tanzania 

as part of nonnal work schedule is nothing short of absurd. " 55 

Nonetheless, the prosecutor of these ad hoc tribunals was assigned to 
~-

investigate and prosecute persons responsible for violations international 

humanitarian law. The prosecutor is empowered to act independently as 

a separate organ of the tribunals and shall not seek or receive 

instructions from any government or any source. As per articles 18 and 

17 of ICTY and ICTR respectively the prosecutor was given the power to 
~ 

initiate investigations and prosecutions ex officio or on the basis of 

information obtained and decided whether there is sufficient basis to 

proceed. 

The relationship between the jurisdiction of national courts and that of 

international criminal courts was raised for the first time by these 

tribunals. While national courts have concurrent jurisdiction, these 

tribunals have prim~cy over national courts. 56 One writer stated that, 

"On its face the statute of [CTY like that of [CTR seems clearly to 

resolve the jurisdictional conflict in favor of the international 

tribunal". 57 

Further more the statute imposes up on states a general obligation to 

cooperate with the tribunal. Article 29 of ICTY specifically provides that; 

"All states shall cooperate with the international tribunal in the 

investigation and prosecution of persons accused of committing 

serious violations of international humanitarian law." 

It was reported that, as of march 2007, ICTY Since the very first hearing 

the Tribunal has indict;>d a total of 161 individuals, and has already 

completed proceedings with regard to 100 of them: five have been 

acquitted, 48 sentenced (seven are awaiting transfer, 24 have been 

SS Supra at note4 ,p.452 
56 ArtI90fICTY, and ArtiS of ICTR 
" Supra at note 50 
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transferred, 16 have served their term, and one died while serving his 

sentence), 11 have had their cases transferred to local courts. 58 Another 

36 cases have been terminated (either because indictments were 

withdrawn or because the accused died, before or after transfer to the 

Tribunal)59.Proceedings are on-going with regard to 61 accused: 13 are at 

the appeals stage, two are awaiting judgment by a Trial Chamber, 26 are 

currently on trial, 14 are at pre-trial and six are still at large.6o 

The ICTR on the other hand, so far, has finished 21 trials and convicted 

28 accused persons. Another 11 trials are in progress.61 14 individuals 

are awaiting trial in detention; but the prosecutor intends to transfer 5 to 

national jurisdiction for trial. 18 others are still at large, some suspected 

to be dead. The first trial, of Jean Paul Akayesu,<b'egan in 1997.Jean 

cambanda, interim Prime Minister, pled guilty. 62 • 
~ 

ICTY and ICTR like that of the Nuremberg and Tokyo tribunals could 

not escape criticisms for instance, these tribunals are limited, by 

jurisdictional basis for they were established to exercise jurisdiction only 

on those regions. However, the establishment of the ad hoc tribunals 

undoubtedly represents a major step in that direction. Moreover, it sends 

a clear signal to the perpetrators and to the victims that such conduct 

will not be tolerated. 

All in all, the international community strove too hard to deter 
,.....-...-"' 

international crimes from the scene starting from the late 15th century up 

to the early 1990's ad hoc tribunals'. Despite all these efforts; the violation 

of international values could not be minimized. Even the world peace and 

order was disturbed by dictators in various parts of the world in Africa 

" The International Criminal Tribunal for the former Yugoslavia retrieved from <http://en.wikipedia. 
org! International Criminal Tribunalfor the former Yugoslavia> 
" Ibid 
60 Ibid 
61 The International Criminal Tribunal for Rwanda. Retrieved from; <http: II en . wikipedia . orglwikil 
International Criminal Tribunalfor Rwanda" > 
62 Ibid 
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and Latin America. However, the dream of international community came -------. 
true. Finally after the adoption of the Rome statute of the international 

criminal court in19 98.The history of the creation of the ICC will be 

discussed in the next chapter. 
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.j Chapter Two 
2. The Prosecution of International Crimes Through 

Permanent International Criminal Court 

2.1 Establishment of International Criminal Court 

2.1.1 Introductory Remarks 

Despite the vanous efforts made towards the deterrence of the most 

egregious crimes committed against the international community, the 
~ 

gross human rights violations could not be stopped. In short, serious 

breaches of human rights and humanitarian laws have become dominant 

features of the contemporary world. The international community 

including penalists strove too hard in creating an international stage for 

the prosecution of international crimes and bringing to justice the 

criminals. Provisional and ad hoc tribunals were created, as stated 

earlier, bilateral and multilateral conventions had been adopted. Yet, the 

atrocities had even been exacerbated. To this several ethnic cleansings, -----internal and international armed conflicts in various parts of the world 

can be mentioned. Men like Hitler and Pol pot the leaders of violent 

movements are never judged for their misdeeds. 
~~ 

E~h, the provisional and ad hoc tribunals were important steps 

along the road to the possible establishment of permanent international 

criminal court, n~rtheless, they were never proved successful, as 

stated in the previous chapter, to put an end to the culture of impunity 

for the perpetrators of the most serious crimes, for a wide variety of 

reasons. Among the reasons are, the ad hoc tribunals were temporally 

and territorially limited, selective as they cover only specific situations, 

and as they were created only after the violation had already been 

l~ 



committed they were in effect retrospective,! Because they were 

territorially limited, while prosecution was going on Yugoslavia for 

example, other perpetrators were seen killing masses in other part's of 

the world, 

Hence the fundamental principle that "any individual who has 

committed a crime under international law shall be tried , sentenced 

and punished according to universally accepted norms of international 

criminal law and justice must take precedence over any other 

consideration whether of politics administrative convenience or 

historical accident" could not be respected,2 

Accordingly, the international community reached on an agreement that 

there should be established a permanent international criminal court 

with a universal competence, the establishment of which would help 

insure that international criminal law functions not only to punish the 

guilty on a non-discriminatory basis but also to deter the crimes under 

international law from being committed in the future any where in the 

world,3 To put this in other terms, with a view to enhancing the fight 

against impunity and struggle for peace and justice in contemporary 

situations of the conflict, the world community felt that the permanent 

international criminal court should be established,4 

The effort to create permanent international criminal court, of course, 

can be traced back to the early 20th century, with the League of Nations 

and was continued by the United Nations,S The League of Nations efforts 

were linked to permanent international criminal court, whose jurisdiction 

1 Lyal S, Sunga, The Emerging System of International Criminal Law, (I997),p,33 I 
2 Ibid 
3 Ibid 
4 [bid 
S M, CherifBass iouni, Establishing an [ntemational Criminal court, a Historical Survey, Military Law 
Review ;(Summ er , 1995) 
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was limited to the enforcement of the 19 37 terrorism convention but it 

never entered into force as only a single state, India, had ratified it. 6The 

effort to create permanent international criminal court was further 

continued by the UN GA, starting from the19 40's up to the 1980's. But 

these initiations became tied up in cold war politics and never proved 

successful.7 It was stated that, "the struggle against impunity was 

'replete' with disappointments and delays especially up to the 19 90'S".8 

After the end of the cold war, the General Assembly requested the 

International Law Commission (ILC) to put the question of an 

international criminal court, in agenda following the suggestions in the 

General Assembly by Trinidad and Tobago a specialized international 

criminal court be established to deal with the problem of drug 

trafficking. 9 The ILC was requested to conduct its work within the frame 

work of its projection going on since 1947 of preparing a draft code of 

crimes against the peace and security of mankind. 10 

In 19 93 the ILC had prepared a draft statute following the request of 

General Assembly in 19 92, that it shall prepare a draft statute for 

permanent international criminal court.ll The commission finished its 

draft in 19 94 and submitted it to the UN GA; which established an ad 

hoc committee to pursue the work towards the creation of permanent 
~ 

international criminal court. 12 The commission finished its draft in 1994 

and submitted it to the UN GA, which established an ad hoc committee 

to pursue the work towards the creation of permanent ICC. 13 In the year 

6 Steven .R. Ratner ,So Jason Abrams; Accountability for Human Rights Atrocities in international Law, 
Beyond the Nuremberg Legacy (1997),p.177 
' Ibid 
8 Von Hebel, Herman A.M., John G Lammers., Jolien Schukking , Reflections on international Criminal 
Court,(I999),p.1 
9 Supra at note 6 p.178 
10 Roy S. Lee(ed), The international Criminal Court; The Making of The Rome Statute; issues Negotiations 
,Resuits, ( 1999),p. I 
" Supra at note 6, p. 178 
12 Id p.2-3 
13 Supra at note 5, 
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1996 a preparatory committee was established whose task paved the way 

for a diplomatic conference of plenipotentiaries on the establishment of 

---ICC. 14 The conference convened at Rome from 15th June -17 July 1998 

to adopt the Rome statute of ICC. Finally, the Rome statute was adopted 

and had entered into force four years after its adoption, in July 

1,2002after the minimum requirement of 60 ratifications was complied. J 

The statute laid down in 126 articles, important international criminal 

law principles including nebis in idem,nullum crimen sine lege,individual 

criminal responsibility, the principle of non -retroactivity, and nulla 

poena sine lege. The statute also contains a number of provIsions 

designed to address the plight of women and children in a situation of 
~ 

armed conflict. It also recognizes rape, sexual violence as war crimes and 

crimes against humanity. Thus half of the statute is devoted to 

international criminal justice system. 

Generally, ICC is established, as is stated in the preamble, "to put an end 

to impunity for the perpetrators of the most serious crimes, and future 

generations to establish an independent permanent ICC in relation with 

the UN system, with jurisdiction over the most heinous crimes of concern 

to the international community as a whole". 

2.1.2 Nature and Jurisdiction of the Court 

International criminal court is the ~'fii~t'i permanent ~ basel:! 

international institution established by states parties to the statute. The 

creation of a permanent ICC indicates, 

"The real stqtus pto in the world since the fall of the Berlin wall 

and the end of cold war between the eastern bloc and western in 

14 Supra at note 6 p.178 
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1981-91 and is a specific achievement in the developJ11ent of 

international human rights law. "1 5 

Included in the preamble of the statute, "the ICC IS established for the 

purpose of investigating and prosecuting individuals who committed the 

most serious crimes of international concern and to end impunity for the 

perpetrators 0 atrocities that deeply shock the conscience of humanity". 

The court will have jurisdiction over the most serIOUS CrImes of 

international concern listed under article 5 of the statute. Intense --­discussions were made during the negotiation in Rome conference as to 

the list of crimes that should fall under the court's jurisdiction. 16 This is 

due to several delegations belief that if wide ranges of crimes are 

included this would hinder a significant number of states not to ratify 

because not so many states will agree on the definition of the crimes.17 

Accordingly, it was decided that the statute should embrace those 
'---- ---existing core crimes under customary international law namely crimes of 

genocide, crimes against humanity and war crimes. 18 

Although the crime of aggression is included in article 5 of the statute, 

the court will not exercise jurisdiction over this crime as it was not yet 

defined because delegations failed to reach on an agreement as to its 

definition .19 The crime of genocide, crimes against humanity and war 

crimes are defined in articles 6,7and 8 respectively, as follows. The Crime 

of Genocide, is concerned with the intended annihilation of protected 

group be international ethnical or racial or religious. 2o Acts of genocide 

may only be committed with intent to destroy in whole or in part a 

15 Zhu Wenqi, On Cooperation By States Not Party to the International Criminal Court; International 
Review of the Red Cross,(voI.88 No. 861,2006),p. 88 
16 Claire de Than, Edwin Short, International Criminal Law and Human Rights, (2003),p.3l9-320 
17 Id. P.320 
18 ibid 
19 Rome statute of the International Criminal Court, adopted in I 998,entered in to force, July 1,2002 (here 
in after the Rome statute) article 5(1 )cum5 (2) 
20 Supra at note l6,p. 320 

I 



particular group.21 Crimes against humanity occur not only during 

internal and international conflicts but also in peace time as well. 22 The 

enumerated list of offences under ICC has been extended and the 

meanings of these crimes have been set out separately in article 7(2). 

War crimes as reiterated in the previous chapter have been recognized as 
~ 

an offence under customary international law and various international 

treaties. 23 War crimes include the grave breaches of the Geneva 

conventions namely, willful killing, torture cruel or inhuman treatment 

including biological experiment.24 War crimes jurisdiction will only apply 

where the actions are part of a plan or policy or as part of large scale 

commission of crimes.25 Therefore, ICC may have jurisdiction over armed 

conflicts, which are not only of an international nature but may also 

include serious violations during domestic conflicts.26 
~ 

According to Bassiouni, . these crimes conform to the existing 

international criminal law and fall with in the meaning of jus cogens 

which are binding on all states and are norms that carry out obligations 

from which no state may derogate.27 Further more the court will exercise 

its jurisdiction over those crimes committed after the entry into force of 

the statute.28 With respect to the state that accedes to the treaty, sub 

article two of article 11 provides if a state becomes a party to this statu_te 

after its entry into force the court may exercise its jurisdiction only with 

respect to crimes committed after the entry into force of the statute for 

that state or that state has made a declaration pursuant to relevant 
v---

provisions of the statute relating to accession to the court's jurisdiction. 

21 Ibid 
22 Ibid 
2J Id at p. 324 
24 Ibid 

" Ibid 
26 Ibid 
27 M. cherif Bassiouni, An Introduction to International Criminal Law,(2003), p. 507 
28 Article I I (I), the Rome statute 



In addition, according to n~b is..i...n idW principle as reiterated in article 

20 of the statute no person may be prosecuted twice for the same act. 

Also, Nullum crimen sine lege also known as the principle of legality is 

provided in article 22, as "a person shall not be responsible under the 

statute unless the conduct in question constitutes at the time it take 

place a crime with in the jurisdiction of the court." 

The statute also embraces relevant provisions governing the court's 
~ 

relation to obligations of state parties and pre conditions to the exercise 

of the jurisdiction. In order for the ICC to exercise its jurisdiction, the 

conduct in question must have occurred on the territory ·of a state party 

or by one of its nationals in accordance with article 12(2).In other words 

a case is subject to ICC jurisdiction if the crime was committed on a 

territory that belongs to a state party or the crime is committed by the 

national of state party. Thus, the principles of territoriality and 

nationality jurisdiction are applicable. Article 12(2) reads in cases of 

referrals by state parties or by the prosecutor proprio motu, 

"the court may exercise jurisdiction if one or more of the following 

states are parties to the statute or have accepted the jurisdiction of 

the court in accordance with paragraph three; a) the state on the 

territory of which the conduct in question occurred or, b) the state of 

the person <i,£cused of the crime is a national". V 

Some writers commented up on article 12(2) (b) that uses the term 

'~cuseg' , as the term is used in the statute where there has been an 

indic~by the pretrial chamber, a stage which occurs after the '----
~ation by the prosecut0". 29 While the intention was that the term 

jurisdiction in article 12 should have the extensive meaning including 

also investigations by the prosecutor, article 12(2) (b) does not reflec;t 
~ 

that understanding. Another instance where by the court can exercise 

jurisdiction is when a state not party to the statute accepts the exercise 

29 Supra at note 8 p. 61 



of jurisdiction by the court and the cnme has been committed in that 

territory or the accused is one of its nationals.3o In addition, the court 

can exercise its jurisdiction on a national of non state party when the \ 

later commits a crime on the territory of a state party or against its 

citizens and refers to the ICC the situation involving a non state party.31 

In relation to its jurisdiction, ICC is based on the principle of territoriality 

and not on universality of criminal jurisdiction.32 While the reach of the 

court's jurisdiction is universal, it does not represent the theory of 

universality except for referral from the Security Council which is not 

" linked to the territoriality of any state whether they are parties to the 

statute or not parties.33 As stated by one writer; 

"The conference participants quickly rejected a scheme of universal 

jurisdiction under which nationals of any state, regardless of 

whether their state was a party to the treaty, could be tried before 

ICC for international crimes. " 34 

The statute; like that of ICTY /ICTR, recognizes the principle of individual 

criminal responsibility and renounce the defense of superior order. To 
< 

that effect article 27 reads "This statute shall apply to all persons with 

out any distinction based on official capaci1¥." Even in stronger terms 
< 

article 27 states; 

.... "in particular, official capacity as a head, of state or Government or 
~ \ 

parliament, an elected representative or a government official shall 

in no case exempt a person from criminal responsibility under thip 

statute, nor shall it, in and of itself, constitute a ground for reduction 

of sentence." 

JO Supra at note 27 p.503 
31 Ibid 
32 Id p. 504 
33 Ibid 
J4 Melissa K. Marler, The International Criminal Court; Assessing Jurisdictional Loopholes in the Rome 
statute, Duke Law Journal , (voI.49,No.3 1999),p.834 



Further more, as stated above; ICC is a treaty based organ. Therefore, 
-:> 

pursuant to treaty law principle it will bind only states that are parties to 

the statute. But this is not the case with ICC. The statutes of ICC deviate 

from the general treaty law principle. More than a treaty the Rome 

statute changes international law in a way that will be binding on at 

least in some cases on non signatories. 35 By virtue of article 13(b) the ---courts jurisdiction will be triggered not only by state parties or ex officio, 

but also when Security Council refers to the prosecutor pu;:;uant to 

chapter VII of the UN charter. Consequently, as the Security Council's 

decisions are binding on all member states, whether parties to the 

statute or non state parties when Security Council refers situations, all 

such situations under all states will fall under the courts jurisdiction. 

The court's jurisdiction is limited by the very nature of the court. ICC, 

unlike the two UN ad hoc tribunals does not have primacy over national 
.:--- , 

courts rather it is founded up on the principle of complementarity where 

by it is subsidiary to national courts.36 The preamble of the statute reads 

"ICC established under the statute shall be complementary to national 

courts. Hence national courts have primary right and obligations to 

prosecute international criminals." The principle of complementarity will 

be discussed deeply in the third chapter of this paper. 

Generally the statute of ICC is created with a view to deter and punish 

those who might escape justice in national courts. These being the 

nature of the court, the statute assign different orgaFls to properly and 

effectively conduct the prosecution proceedings discussed below. The 

court is composed of four main organs; the presidency; the pretrial, trial 

appeal division; the office of the prosecutor, and the Registry. Hence, this 

JS Czametzky John M. Ronald J. Rychlak, An Empire of Law? Legalism and International Criminal Court, 
Notre dam Law .Rev.(2003) 
36 Su~ 7 ,po 68 



writer deems it relevant to discuss these organs in brief before dealing 

with prosecution in the court. 

2.2. Organs of the Court J 

ICC is composed of four organs as laid down in article 34 of the statute 

namely; The presidency, The three judicial divisions; The pretrial, trial 

and appeal division, The Office of the Prosecutor and The Registry. Each 

of these organs have been established and given their proper 

organizational area and administrative divisions. 

The presidency; as mentioned in article 38 is composed of the first and 

second vice presidents who are responsible for the proper administration 

of the court with the exception of the office of the prosecutor and other 

functions accorded to it in the statute. The president and the first and 

second vice presidents are to be elected by an absolute majority of the 

judges and serve for a term of three years and can be reelected once. 

In accordance with article 36(1) the court shall consist of 18 judges, who 

are to be elected from persons of high moral character. The presidency 

however may propose the increase in number of judges' depending on the 

work load, and if later found vital their number may be reduced 

depending on the work load. 

The pretrial, trial and appeal divisions are to be established only after the 

election of the 18 judges. This is enshrined in article 39 of the Rome 
.; 

statute. As per the same provision, the appeals division is composed of 

the president and four other judges. The trial division consists of not less 

than six judges and will deal exclusively with indictments and pretrial 
" 

, 
matters. The pretrial division on the other hand consists of not less than 

six Judges. The statute of ICC provides for the impartiality and 

independence of ICC Judges in article 40 and in instances where their 

impartiality is questioned may be disqualified from participation up on 
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request by the prosecutor or by the investigated party. The statute also 

provides that the assignment of judges to division is based on the nature 

of the function to be performed by each division and the qualification as 

and experience of the Judges elected to the court in such a way that each 

division show contain an appropriate combination of experts in criminal 

law and in international law. 

The office of the p rosecutor; headed by the prosecutor acts independently 

as a sepa rate organ of the court. It is true that an effective international 

court requires not only a prosecutor who is independent and able to 

access necessary information but an institutional frame work which 

ensures that h e/she is to make vital decisions with out undue 

pressure .37 Its principal ta sk under the state is to investigate and 

prosecute crime of genocide, crimes against humanity and war crimes as 

set out in article 6 to 8. Also the prosecutor is granted the power to 

initiate investiga tions and prosecutions proprio motu when he/she 

received information on crimes with- in the jurisdiction of the court. 

Accordingly, to perform its obligation the office of the prosecutor is 
---,~ 

divided into three operational branches. 38 The division, jurisdiction, the 

complementarity and coopera tion division (JeeD) is the first branch.39 It 

provides in depth factual analysis of situations with in the jurisdiction of 

lee as required under article 53 & 15 of the statute and makes 

recommendation on issues of jurisdiction, complementarity and 

coopera tion related to the situation under analysis for investigation.4o 

This division is a lso responsible for negotiating cooperation agreements 

with the relevant states. The other divisions are investigation division 

and prosecutoria l division.41 The investigation division is charged with 

37 Supra at note 16, p. 96 
38 Hans-peter kaul, Construction site for more Justice, The International Criminal Court After Two years; 
The American Journal of International Law (voI.99,No.2,2005), p. 373 
39 Ibid 
40 Supra at note 15, p.96 
41 Supra at note 38, p. 373 

28 



opening investigation and is divided internally into a number of 

investigations groups. The prosecution division comprises of prosecutor 

and appeal lawyers and their duty is to bring cases to the court and try 

them42 . The statute establishes a registry who will exercise the functions 

under the authority of the president which is headed by the registry. It is 

assigned to support & service of the Judges and parties during the 

proceedings. 

2.3. Trigger Mechanisms J 

In order for the ICC to exercise its Jurisdiction the statute sets out the 

mechanisms for bringing cases to the court, otherwise known as trigger 

mechanisms. These mechanisms are pointed out in article 13 of the 

statute. Pursuant to this provision the international criminal court will 

exercise its jurisdiction whenever, a state party to the statute refers a 

situation to the court, or whenever the security council acting under its 

chapter VII power of UN charter refers a situation to the prosecutor 

and, or the prosecutor decides to initiate investigations in his own 

initiative ( ex- officio). Now, the writer would like to discuss these three 

scenarios, separately at some length. 

~--

2.3.1. Referral by State Parties 

The statute of the international criminal court allows state parties to it to 

refer situations to the prosecutor. Article 14 reads "a state party may 

refer to the prosecutor a situation in which one or more crimes with in 

the jurisdiction of the court appears to have been committed requesting 

the prosecutor to investigate the situation for the purpose of determining 

whether one or more specific persons should be charged with the 

commission of such crimes" . The word 'situation' refers to the over all 

42 Ibid 



factual context in which it is believed that the CrIme with in the 

Jurisdiction of the court has been committed. 43 In terms of Arsanjani ; 

"The word 'situation' is in~d~to minimize prejudicing the court 

by naming individuals at this early stage an~reserve the 

independences and autonomy of the court in the exercise of its 

prosecutorial, investigative and judicial junctions. "44 

As per article 14(2) then the referring state should specify relevant ----circumstances and provide the necessary supporting documentation. 

The question of whether all parties or only interested states should be 

entitled to make a referral was controversial. In other words, whether 

there should exist a link between the referring state and the crime which 

has been alleged to have been committed? The statute is silent about this 

issue. This writer believes that, there should not exist, such a 

requirement of nationality, territorially, link in order for state party to 

refer a situation to the court. This is because, the writer believes that 

setting such a requirement will defeat the very purpose of establishing 

the court; as set out in the preamble ' most serous crimes of concern 

must not go unpunished and that their prosecution must be ensured by 

taking measures at the national level and by enhancing international 

cooperation'. Moreover, states have primary obligation to prosecute, let 

alone to refer a situation to the prosecutor. 

Professor Cassese stated that there is no such a requirement under the 

statute that the referring ~7 national state of the victim or the 

alleged peq)etrators or the state on whose territory the crime has been 
~-----~ 

alleged to have been committed.45 Consequently, for him, 

"any contracting state, even a state that has no link what so ever 

with the crime may file the request on the basis that the crimes 

under the court's Jurisdiction are of universal concerns and any 

43 Supra at note 27,p.515 
44 Supra at note 8, p.65 
4S Antonio Cassese, International Criminal Law,(2003),pA08 
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state possessing the relevant information may bring them to the 

attention of the court. ''46 

In time of writing this paper, three state parties Uganda, Democratic 

Republic of Congo and Central African Republic, referred the situations 

in their countries to the court. 

Uganda made the first referral of a situation to the ICC in December 16, 

2003.47 It was the first time that a state party had invoked article 13 (a) 

cum 14 of the statute in order to vest the court with Jurisdiction. The 

situation in Uganda involves, crimes committed in the course of internal 

armed conflict between the government of Uganda and rebel groups 

called Lords Resistance Army (LRA) , in northern part of Uganda.48 

Among other crimes attributed to this bodies, are indiscriminate killing 

rapes, and child abuse including abducting them. 

The other referral made pursuant to article 13 (a) is democratic republic 

of Congo's referral of a situation that crimes committed in northern Ituri 
~ 

during the civil war since 1999 in Congo, including mass killings rapes 

cannibalism and other gross human rights violations.49 DRC referred the 

situation in April 2004 to the court, as regards events occurring after the 

entry into force of the statute (July, 1, 2002).50 Central African Republic 

on the other hand made the referral on March 2005. 

To sum up, state parties to the statute are allowed to refer situations to 

the court. But an important question that should be raised here is can 

the referring state party (assuming it is referring the situation on its own 

territory) later withdrew its referrals? Or is there anything in the statute 

to prevent a state from withdrawing the referral, especially before trial 

has commenced? To this writer, nothing is provided clearly in the 

46 Ibid 
41 Mahnoush H. Arsanjani, Michael W. Riesman; The Law-in-action of the International Criminal Court, 
The Americanjournal of international law, (voI.99, No.2,2005) p.391 
48 Ibid 
49 Ibid 
so Ibid 
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statute . But article 19 (2) pointed out that state parties may challenge 

the Jurisdiction of the court on the grounds of admissibility. This means 

that they may later contend that either they will prosecute themselves or 

they may raise the issue of peace talks. However, again this article may 

also be referring to state challenging the admissibility when situations 

are referred to the court either by the Security Councilor proprio motu. 

Thus it seems to this writer that there is no such a specific provision that 

can prevent or allow withdrawing. 

2.3.2. Referral by the Security Council ../ 

Another scenario where by, the Jurisdiction of the court can be triggered 
~ 

is when the security council has referred a situation where by crime that 

fall with in the Jurisdiction of the court have been or is being committed. 
~M~" ~ .... ~eC\. ~ "'~ 

Article13 (b) of the ICC statute reiterates, "the court will exercIse its 
-~ 

Jurisdiction if a situation in which one or more of such crimes appears to 

have been committed is referred to the prosecutor by the security 

council acting under chapter VII power of the charter of UN". V"" 

During the preparatory stages of the statute, there was controversy as to 

should the security council be allowed to involve itself in the ICC 
c. 0.. "'I.e. ;a ~ ..... e.e.~b QV, -h> "'-e-~ oj'\ 

initiation-of investigations. Some have fear in giving this power to the --Security Council because; it would undermine the courts independence 
,.-

and credibility. 51Again others felt that such a provision was inequitable 
, > 

in that this specific trigger mechanism would only be used against states 

other than the permanent member of the council. Since the later could 
=-

use their powers of veto to prevent referral which impinged on their 

interest. 52 

Those supporting 

having the power 

51 Supra at note 8,p.65 
" ibid 

--- ---
granting the Security Council among these entities ....--. 
to initiate proceedings before the court pointed out 
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"this would remove the need for the creation of ad hoc tribunals in the 

future as had been done in ICTY / ICTR."53 It is in line with the rationale 

for having permanent international criminal court which is the need to 

eliminate ad hoc tribunals 54as was dealt in the previous chapter of this 

paper. 

Human rights watch supporting the Security Council's power held that 

"only if the international criminal court is capable of fulfilling the 

function that such tribunals might fulfill, if the security council can 

confer power on the ICC and oblige states in accordance with UN charter 

on the same basis as it would through the establishment of an ad-hoc 

tribunal will the need for future ad-hoc tribunals be truly obviated."55 

Finally, it was agreed to confer such right to the Security Council. This 

power of the Security Council is considered consistent with its 

responsibility for the maintenance of international peace and security 

under the charter. 

In order for the security council to act under its chapter VII power and 

refer a situation to the prosecutor, that situation must involve serious 

crimes which amount to a threat to the international peace or breach of 
...... ,'- - ""' ~---. - -- -

the peace or any other act of aggression. The referral of Security Council 
- -
must be founded up on the council's concern for its power to address 

issues of international peace and security as outlined in article 39 of UN 

charter. 56 If the situation does not involve threat to peace and security 

the council will not be able to refer the matter to the ICC. ,/' 

There was also a controversy as to whether the council should refer 

'matters', cases or 'situations, many felt that the council should only be 

" Ibid 
"Ibid 
" Human Rights Watch, Justice in the Balance; Recommendations for an Independent and Effective 
International Criminal Court, (1998) 
56 Valerie Oosterveld, Perry Mike, John McManus, The Cooperation of States With the International 
Criminal court ;Fordham international law, (vo1.25 ,2001-2002), p.788 

33 



empowered to refer general matters or situation rather than a specific 

case to the court in order to preserve , the court's independence in the 

exercise of its Jurisdiction.57 On this point it was stated that the bringing 

of individual cases would instead be a matter within the court's 

discretion, based on investigation which it had carried out pursuant to 

the referral. 58 Others who st~g!y support the council's referrals of 

'cases' argued, that, a referral by the council should put on par with 

referrals by other states . 59 / 

Be this as it may, the council's referral is not in any way to be 

understood as an obligations on the ICC prosecutor to proceed with 

investigations. Asked whether they will be abide by the ~ of the 
../ 

inquiry commission, in relation to the situation in Darfur the chief 

prosecutor, Luis Moreno Ocampo stated, "our approach and mandate 

are different from those of the UN commission but we appreciate the 
.". 

work they have done in Darfur".60--

The Security Council has invoked article (13(b) of the statue for the first 

time by referring the situation in Sudan Darfur by resolution 1593, in 

March 2005, after receiving the inform~ requests from the inquiry 

commission it establishes for this purpose.61 The situation of Darfur in 

relation to the investigation and prosecution by the court will be 

discussed in third chapter of this paper. To conclude, the Security 

Council has been given the power to refer situations to the ICC 

prosecutor. 

" Ibid 
" Supra at note 10, p.I47 
,. ibid 
60 News, Sudan tribune 
61 Supra at note 16. p.91 
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2.3.3. Ex Officio Initiation 

The other instance where by the court's Jurisdiction will be triggered is 

when the prosecutor has initiated an investigation in respect of such a 

crime pursuant to article 15 of the statute. In accordance with article 15, 

"the prosecutor has been given the power to initiate an investigation 

proprio motu on the basis of information on crimes within the jurisdiction 

of the court". The granting of this power to the prosecutor is not a new 

development in inter~:aI criminal proceedings. As was discussed in 

the previous chapter, the prosecutor of the UN ad hoc tribunals was 

empowered to initiate investigations proprio motu. Article18 (1) and 17(1) 

of ICTY and ICTR respectively, stated that the prosecutor shall initiate 

investigations ex officio or on the basis of information obtained from any 

source, particularly from UN, 'NGO'S, governmental or inter 

governmental organizations and the like. Of course, the ex officio 

initiation of investigations by the UN ad hoc tribunals' prosecutor and 

the ICC prosecutor are not the same. This is to mean, the ICTY or ICTR 

prosecutor got his or her power from the UN Security Council and do not 

seek any authorization from any other organ. Where as, the ICC 

prosecutor's power, as he/she got this power from the statute, is 

restricted to the members states. 

Under the draft ICC statute, prepared by ILC, the prosecutor was not 

allowed to initiate investigations ex officio.62 A complaint of a state party 

or Security Council was the only means by which jurisdiction of the 

court could be triggered. It was after receiving referrals from these two --organs that the prosecutor will initiate investigations. 63H~er, in the 

middle of the commission's debate one member of the commission 

suggested that the prosecutor be empowered to initiate investigations 

proprio motu, in the absence of a complaint, if it appeared that a crime --apparently fall within the jurisdiction of the court would other wise not 

62 Supra at note 10. p.17S 
63 Ib id 
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be duly investigated.64 But the granting of this power was not automatic, 

and not with out controversies. True, some governments like USA 

strongly opposed the granting of this sensitive power to the prosecutor by 

raising a number of arguments. 

The opponents argued that, allowing the prosecutor to initiate 

investigations proprio motu, with out the support of a state or the 

Security Council, in the present premature development of international 

law, will not be of any help in achieving the wide spread acceptance of 

the court.65 In addition, they fear that an over zealous or politically 

motivated prosecutor will target unfairly or in bad faith highly sensitive 

political situations.66 Also, they objected to this power of the prosecutor 

on the ground that the prosecutor might be overwhelmed by frivolous 
~ -----

complaints and would have to waste limited resources at his/her 

disposal, in addition to him/her, being over loaded with information 

provided to him/her by thousands of victims and witnesses all over the 

world and contained by limited resources available to him.67 

But the proponents of ex officio power of the prosecutor consider it as an 

essential feature of an independent and credible court.68 For this later 

group , such broadened role of the prosecutor would enhance not only 

his/her autonomy and independence, but also the independence and 

creditability of the court as a whole which would be able to function on 

behalf of the international community rather than on behalf of a 

particular complaint by state or security council.69 

64 Ibid 
65 Id atp.!77 
66 Id. at p.!8! 
67 Supra at note,8.p.66 
68 Supra at note! O,p.!77 
69 Ibid 
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They continued, if only states or the Security Council can trigger the -­court's jurisdiction, the proper functioning of the court will be dependent 

up on political motivation of this entities.7° This is witnessed from the 

Security Council's action in the 1990's establishment of the UN ad hoc 

tribunals. While the ICTY was established for the powerful states like 

USA & England interest in the former Yugoslavia, ICTR was established 

after the death of millions by genocide and followed by angry sounds 

from human rights advocates that the Security Council decided to 

establish ICTR to keep its credibility. 
~ 

According to human rights watch group "history bears witnesses that 

states or the Security Council were seen being reluctant or unable to 

lodge complaints or refer situations to the court".7 1 The inter state 

complaint mechanism in human rights instruments IS vastly 

underutilized, no state complaint having been brought to the Inter­

American court of human rights, nor to human right committee under 

ICCPR and only one inter state case has been heard by European court 

of Human rights .72 

The reasons for this reluctance are, the impact on inter state economic 
~~ 

political relations and the fear on counter claims. Thus, the group 

suggested the granting of this power to the prosecutor.73 Finally the 

supporters argued that as ex officio power was granted to ICTY & ICTR , 
Prosecutor; there is no reason not to grant the same power to the ICC'S -prosecutor.74 

To make the proprio motu power of the prosecutor acceptable to all it was 

agreed to put judicial control on him, to mitigate the fear on the part of 

those states opposing this power that the prosecutor will initiate 

70 Supra at note 55, p. 55 
71 Ibid 
72 Ibid 
73 Ibid 
74 Ibid 
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investigations overzealously or politically motivated.75 Thus, article 15(3) ---....--
came up with the wetrial authorization to initiate investigatioas. Hence, 

as per article15, first, the prosecutor will analyze the seriousness of the 

information he received from various organs, and if he believes that there 

is reasonable basis to proceed with an investigation he will submit to the 

pretrial chamber to request its authorization. If the chamber authorizes 

him he will commence investigations. J 

2.4. Prosecution in the ICC J 

It was earned from the aforementioned discussions that the rationale 

behind establishing ICC is the need to put an end to impunity for the 

perpetrators of the crimes that fall with in the Jurisdiction of the court 

by bringing to Justice and prosecuting the alleged criminals. Accordingly, 

the statute embraces procedures for conducting prosecution. As is 

common m main criminal Justice systems of the world, namely, 

adversarial and inquisitorial systems, prosecutions proceedings of --- ----
international crimes in international tribunals including the ICC involves 

the investigations pretrial and trial processes and appeals depending 

upon the circumstances of the case. 

In this subtitle this writer would like to discuss prosecutions proceedings - ... _ ....... --
in the ICC in brief. Hence the investigation and pretrial stages will be 

discussed together and the procedure that will be followed in trial will 

take the next scene. 
~ 

2.4.1. Investigations and pretrial 

Like in ICTY jICTR investigations in the ICC will be initiated by the 

prosecutor as discussed earlier, after a situation is referred to the court 

either by the Security Councilor state parties. Investigation will be 

" Ibid 
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initiated if and when the prosecutor determines that there is a 

reasonable basis to initiate investigation in case of state party or Security 

Council referra1.76 Moreover, article 15 requires that, if the prosecutor 

decides to initiate investigations in his own initiative he will have to seek 

authorization from the pr~mber. 

After passing through this stapes the investigation will be commenced in 

the ICC. Investigations embrace the gathering of evidence and this in 

turn involves the questioning of suspects, witnesses, or victims. 

Investigations may be conducted on the territory of state parties as 

witnesses, victims, or suspects may be found on the territory of state 

parties. The collection of evidence covers both exculpatory and _ i 

inculpatory evidence. This is provided in article 54(1) of the statute and 
~ 

intended to preserve the balance between the two benches; the 

prosecution and defense. For Bassiouni this is in line with the principle 

of "eq.=:.aE!Y ~o~ arm~".77 This principle is supposed to function as a 

safeguard for the accused.78 He also stated that to-do otherwise would 

leave the accused in a position of disadvantage with respect to the 

prosecution and it is to remedy these that the collection of both 

inculpatory and exculpatory evidence is needed.79 

During investigation the prosecutor may request by an application the 

presence of persons being investigated} victims or witnesses to the pretrial -
chamber. This is envisaged under article ~of the statute. It adopts the 

word "application" rather than an indictment to refer the charges for 

which the persecutor intended to bring the accused to tria1.8o The 

application shall contain the name of person and any other relevant 

information identifying the crimes with which it was believed s/he is 

76 Article 53 of the Rome statute 
77 Supra at note 27, p.589 
"Ibid /~ 
" Ibid /C' _ 
80 Supra at. note 10, p.235 
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responsible for and the reason why the prosecutor believes the arrest is 

necessary.8! 

The statute in article 58(2) regulates the issuance of an arrest warrant. 

Accordingly, issuance of an arrest warrant will be executed if the 

chamber is satisfied that the person has committed a crime with in the 

jurisdiction of the court. The arrest of the suspect is necessary in 

accordance with article 58(b), to ensure the persons appearance at trial 

or to ensure that the person does not obstruct or endanger the 

investigation as the court proceedings or to pre~ further ~mission 
of the crime. 

Once the arrest has been effected and the person has been transferred to 

the seat of the court the accused person makes an initial appearance 

before the pre-trial chamber which must satisfy itself that the person has 

been informed of the crimes which he or she is accused of and his or her 

rights under the statute.82 The accused person may apply to the pre-trial 
. I'l«< ' . b. - 'b~ ~ C- l' c 

chamber for interim release pending trial. 83 It is the responsibility of the 

pre-trial chamber to ensure the.t the person is not detained for an 

unreasonable ground prior to trial due to inexcusable delay by the 

prosecutor and if such delay occurs, the court must consider releasing 

the person with or without conditions.84 

With in a reasonable time after the accused person's appearance before 
~-"-

the court the pre-trial chamber must held a hearing to confirm the 

charges. 85 The hearing must be held in the presence of the accused, 

unlike in the ICTY /ICTR where the confirmation hearing will be held 

81 Article 58( 1) 
82 Article 60(1) 
8l Article 60(2) 
84 Article 60(4) 
" Annie,Wartanian; The ICC Prosecution's Battlefield , Combating Atrocities while fighting for states' , 
cooperation lessons from the UN tribunals applied to the case ofUganda,36 Geo.journal o/international 
law, 1289 
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without the presence of the suspect or his/her counci1.86 The purpose of 

the confirmation hearing is to define the ~:. of ~e trial i~ terms of the 

e~t nature of the ~; and the precise form of participation 

attributed to the accused and to shorten the needed trial tim~.87 In 
~ 

addition, it will enable the chamber to determine whether there is 

sufficient evidence to establish grounds to believe that the person 

committed each of the crimes charged.88 

On the other hand the procedure to be followed in the ICTY /ICTR is 

rather different. The arrest warrant will be issued only after the 

confirmation of an indi~';{t:iI9 Primarily, when the prosecutor of 

ICTY /ICTR determines that, there exists a prima facie case an indictment 

is prepared and will be forwarded to the judge of the tribuna1.9o After the 

indictment is filed the court will held a confirmation hearing.91 The judge 

then reviews the indictment or dismisses it or may also request 

additional evidence.92 Upon confirmation the suspect acquires the status 

of an accused. Here the arrest of the person will be requested only after 

the C,.Qnfirma,""·LW-l-<d'<-<ULJU.lU!l.<JJ..I.J&w,. Coming back to the ICC the suspect 

has been accorded some procedural rights including to be informed of 

the charges against him and his right under the statute. Accordingly, 

article 61(3) states that "With in a reasonable time before the hearing the 

suspect must be provided with a copy of a document containing the 

ch~f!s on which the prosecutor intends to bring him to trial and inform 

hlm of the evidence on which the prosecutor intends to rely at the 

hearing." 

86 Ibid 
87 Supra at note 38,P.397 
.. Supra at note 45,P.4I6 
89 Id at P.4I5 
9Q Ibid 

" Ibid 
92 Ibid 
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On the basis of the hearing the chamber may determine whether there is 

sufficient evidence to establish substantial grounds to believe that the 

person committed each of the crimes charged and based on its 

determination the chamber may confirm, decline or adjourn the hearing 

and in the later case request the prosecutor to provide additional 

evidence or amend it. Accordingly article 61(8) provides, "if the pretrial 

chamber declines to confirm the charges the prosecutor shall not be 

precluded from subsequently requesting the confirmation if the request 

is supported by other evidence". In time of writing this paper the court 

issued the first arrest warrant for the leaders of LRA ,Uganda ,which was 

also the first referred case to the court ,on 8 July 200S.The other arrest 

warrant issued is for Mr.1ubanga, who is the leader of Congolese rebel 
~ 

group, on 10 February 2006. 93 The Congolese national authorities 

transferred Lubanga to ICC custody on March 2006. Lubanga is the first 

person to be actually arrested by the ICC. The first public pre trial 

hearing was on 20, March 2006. On Monday 29, January The Hague 

pretrial chamber of the ICC confirmed charges against him, sending the 

case to tria1.94 The chamber found substantial grounds to believe that he 

is criminally responsible as a co-perpetrator for all the charges made , 
r 

against him for the period beginning September 2002.950nce the charges 

are confirmed the next step is the conduct of trial proceedings. Here all 

the relevant evidence is transferred to the trial chamber. ~ 

2.4.2 Trial 

In the statue of ICC, pursuant to article 63(1) trial must be held only in 

the presence of the accused. The issue of trial in absentia was one of the 

93 Cases Reference the International Criminal Court , <hllp://en.wikipidia.org./wikilinternational Criminal 
COllrl> 
" Cases and situations ,Democratic Republic ofCongo-ClCC.htm,Coalition for the International Criminal 
Court<http://amicc.orglsitemap.hlm> 
., Ibid 
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most controversial issues during the preparatory process. Those who 

come from common law tradition mainly supported no trial in absentia 

and those who come from civil law held that trials can be conducted in 

the absence of the accused.96 But this is not to generalize that those who 

supported trials in absentia are only those who are followers of cE· i 'till 
law and vice versa.97 

Under exceptional circumstances, however, the accused and his council 

may be forced to observe the trial from out side the court room through 

the use of communications technology if required but only for a limited 

period of time. This is gathered from the reading of article 63(2). 

The statute like in the ICTY /ICTR stipula ~hat, the accused person is 

presumed to be innocent of all the charges until proved guilty. Article 

66(1) stipulates, every one shall be presumed to be innocent until proved 

guilty before the court in accordance with the applicable law. In addition 

to this, the burden to prove his/her guilt lies in the prosecutor. To that 

effect article 66(2) reads "the onus is on the prosecutor to prove the guilt 
-' 

of the accused". As a consequence, in accordance with article 66(3) of the 

statute, in order to convict the accused the court must be convinced of -the guilt of the accused beyond reasonable doubt. 
~ 

In contrast to the ICTY /ICTR where trial proceedings are mainly party 

driven and thus influenced by adversarial s ~ the judge of the ICC 

play an active role in conducting trial and seeking truth. The cumulative 

reading of articles 69(3), 65(4) and 64 gives one the understanding that 

the trial in ICC has an inquisitorial flavor. As per these provisions, the 
---= ... 

trial judge may require the attendance of witnesses, production of 

documents and other evidence. He can order the production of evidence 

in addition to the already collected evidence prior to trial or presented to 

trial by the parties. She/he will take all the necessary steps to maintain 

96 Supra at note IO,P.256 
97 Ibid 

43 



order in the course of hearing in a commission of guilt by the suspect the 

judge may require the prosecutor to present additional evidence 

including testimony of witnesses and may rule on the relevance or 

admissibility of any evidence taking into account the probative value of 
-= ) 

evidence.98 

Suspects, witnesses or victims are also given protection during trial by 

virtue of article 64(8). As pe this provision, 

"The trial chamber shall have read to the accused the charges 

previously confirmed by the pre trial chamber". 

The chamber must satisfy it self that the accused understands the 

nature of the charges. It shall also afford him/her the opportunity to 

make an admission of guilt pursuant to the relevant provisions of the 

statute or to plead not guilty.99 Before the accused makes an admission 

of guilt in accordance with article 65(1) (a-c) determine whether the 

accused understands the nature and consequence of his/her admission, 
~ 

that the admission is voluntarily made by the accused after sufficient 

consultation with the defense council and the admission of guilt must be 

supported by all relevantracts of the case. 

The chamber may then rule on the accused's admission of guilt if it is 

satisfied that all conditions under 65(1) are fulfilled. When the chamber 

is of the opinion that there should exist additional evidence in the 

interest of justice it may request the prosecutor to present additional 

evidence including the testimony of witnesses or order the trial be 

continued under the ordinary trial procedures. 

As can be gathered from the reading of article 64(7) trials in the ICC will 

be held in public unless the court decides otherwise to protect 

confidential or sensitive information to be given or to protect the victims 

and witnesses. The accused is also accorded with a right to be promptly 

98 Ibid 
99 Art .65(4)Cum 65(3) 
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informed In detail nature, cause and content of the charges in a 

language which the accused fully understands or speaks, to have 

adequate time and facilities for the preparation of the defense and to 

communicate freely with council of accused choosing in confidence to be 

tried with out under delay to examine or have examined the witness 

against him or her and to obtain the attendance and examination of 

witnesses on her or his behalf and so forth. 

The statute of the ICC also recognizes the fundamental rights of parties 

to lodge an appeal on certain grounds. The appeal may be lodged not 

only by the defendant but also the prosecutor is entitled to lodge an 

appeal on certain grounds. The appeal may be against interlocutory 

decisions as is provided in article 82 of the statute or on the grounds on 

error oQaw or error of fact a,s is provided in article 81 . ----- -~ To conclude one of the underlining reasons for the creation of an ICC is 

to enhance the effective suppression and prosecution of crimes of -- -
international concern . Thus the principle of effective prosecution was 
.-
carried into and implemented in the Rome statute. The principle of 

effective prosecution requires that conditions exist to contribute to a 

reliable out come at trial, like the trial being conducted by impartial and 

independent judiciary and prosecutor or speedy trial to achieve a reliable 

out come at trial. 100 

2.5 The Role; Powers and Duties of the Prosecutor /" -------

2.5.1. General 

Inherent in criminal prosecutions are investigation of the commission of 

an alleged offence, the gathering of evidence, pretrial and trial 

proceedings and further may go through appeal procedures. In these 

100 Simon N.M. young, Surrendering the Accused to the International Criminal Court, British Year book of 
International LalV,(2000), P.32 
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criminal proceedings the organ which took the lions share role is the 

office of the prosecutor headed by the prosecutor. What was most 

controversial during the preparation of the statute of ICC was that the 

elaboration of set of principles and rules governing the investigation and 

prosecution of crimes.10 1 During the conference delegations were divided 

in the-most sensitive issue of with what powers the prosecutor should be 

?\ecLwith . 

~e-"some fear to give what they regard as excessive investigative 

power, for instance, the power to conduct on site investigations with out 

putting any control on him, others on the other hand argued that 

without adequate basic investigative and prosecutorial powers the 

prosecutor would be nothing more than a title incapable of actually 

performing his/her duties under the statue. I02 In other words the 

question was whether the prosecutor should be the master of this stage 

of the proceedings or whether some degree of judicial scrutiny and 

intervention would be appropriate. 103 --

Finally, it was decided that the prosecutor should be vested with a 

significant power in the prosecution proceedings. In short they decided to 

make the prosecutor the master of the game. They came up with article 

53 of the statute which grants the prosecutor the power to decide 

whether to initiate an investigations and upon investigations whether 
t; .?' .-r 

there is a sufficient ggsis for prosecutio~ 

The principal role of the prosecutor is accordingly, like the prosecutor of 

ICTY /ICTR to investigate and prosecute crimes that fall with in the 

court's jurisdiction as long as it took place on the territory of a state 

party or committed by the national of a state party or on states not party 

101 Supra at note I 0, P.229 
102 Id at P.227 
103 Id atP.227-229 
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to the statute but that have accepted the court's jurisdiction. 104 In 

contrast to the complex requirements for the initiation of investigation 

however, the statute of the two UN ad hoc tribunals were very simple 

which gave the prosecutor the power to freely decide to initiate 

investigation out side any judicial scrutiny.los But this does not mean 

that the prosecutor has unlimited choices in initiating investigations. 

Evidently, the prosecutor's choice to initiate investigations is limited only 

in the frame work of the situation referred to him/her by the Security 

Council's decision as the later is responsible for the creation of the 

tribunal s. 106 

Besides, the prosecutor of ICTY /ICTR stands In a better position than 

~that of ICC's prosecutor, to effectively play its paramount role in the 

prosecution proceedings. 107 This is because, as the ad hoc tribunals were 

created by the security council and hence, the latter's decisions are 

binding up on all states parties to the UN, the prosecutor can demand 

the cooperation of all state parties, for instance, if he/she wanted the 
-::EV 

arrest of a suspect all those states are duty bound to hand over that 

accused to the prosecutor. In contrast, if the prosecutor of ICC wanted 

the apprehension of that suspect the court can only oblige states parties 

to the statute. Moreover, while the prosecutor of ICTY /ICTR is benefited 

from the tribunals' very nature, primacy, ICC's prosecutor is constrained 

by the principle of complementarity. Primacy enables the U.N. Prosecutor 

to preempt national investigations and take over at any point when 

serious violations of international humanitarian law are involved. The 

ICC, by contrast, operates on the principle of compleme!1tarity, which 

makes it presumptively inadmissible to prosecute a case if a state is 

already engaged in independent investigation or prosecution. 

104 Supra at note 85 
lOS Ibid 
106 Ibid 
107 Ibid 
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True, the prosecutor of ICC is not absolutely free in deciding to -initiate 
-< 

investigations. He/she must first secure authorization from the pre trial 

chamber; hence, he/she is under judicial control. This is when the 

prosecutor decides to initiate investigations ex officio . In this particular 

case he/she will have to first determine whether there exists reasonable 

basis to initiate investigations and if so he will apply to the pre trial 

chamber requesting its authorization. 
'-

Be this as it may, the prosecutor was allowed to choose what countries to 

investigate, which crimes to focus on, or whom to go after and how many 

people to go after and also make an independent determination of 

whether such an investigation is gOlitically PQ1,dent. 108 Although state 
:--

parties and the security council have a role in referring situations, as 

already mentioned, it is the prosecutor who finally decides save; the 

judicial control imposed up on him if he decides to initiate investigations 

proprio motu, whether or not to initiate an investigation after considering ............... ~ 
whether there exists a reasonable basis to initiate investigations or 

whether the request needs to be placed on a file for investigations and 

prosecution. 109 

The prosecutors powers and duties are set out in articles 15,42,53,and 

-----54 of the statute these articles are designed not only to set the 

boundaries of what he / she is allowed to do , but also to provide 

guarantees in terms of both independence and impartiality of the office of 

the prosecutor enshriped in relevant provision of the statute 1l0. In sum, 
---" 

the Prosecutor under the ICC is working under more statutory 

constraints than the ICTY and ICTR Prosecutor owing to the lack of U.N. 

authority, the lack of primacy over national courts, and the additional 

procedural checks on his propno motu powers. 

Be this as it may, I would, like to shed some light on the role of the 
~ 

108 Ibid 
109 Supra at note 
110 Supra at note 85 
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prosecutor and his /her respective powers and duties at some length 

starting from his/her power at initiation of investigation, in investigation 

stages and proceed further to his /her role in the pretrial, and trial 

proceedings. 

2.5.1.1 The powers and Duties of the Prosecutor in 

Initiation of Investigations 

The dynamic role of the prosecutor as stated by one writer is the key to 

triggering the prosecution proceedings of the whole court.llt As stated 

above, the prosecutor of ICC has been given the power to decide whether 

to initiate an investigation or not, after receiving referrals from state 

parties or the Security Council and even proprio motu, but whenever 

he/she wants to initiate investigations, procedural requirements set out 

in article 53 of the statute must be fulfilled. Article 53 reads 'The 

prosecutor having evaluated the information made available to him/her 

initiate an investigation unless he / she determines th~t there is no 

reasonable basis to proceed under the statute' 

Hence in deciding whether to initiate an investigation in any of the three 

trigger mechanisms the prosecutor must first determine that there exists 

~asona~ basis to commence investigations in addition to the 

requirements listed under 53(l)(a),name1y, admissibility ,and gravity 
,--. -

with regard to the commission of crimes that fall with in the jurisdiction 

of the court. The first condition that he / she must consider is, whether 

the information made available to him provide reaspnable basi~ to J;>elieve 

that a crime within the jurisdiction of the c,ourt has been or is .being 

committed. Secondly, he will have to consider the principle of 

complementarity as it is the primary obligation of states to inve,stigate 

and prosecute international crimes, and; thirdly, taking into account the 

111 ibid 



gravity of the crime and the interest of victims there are nonetheless 

substantial reasons to believe that an investigation would not serve the 

interest of justice. 

Again, if investigations are to be initiated by the prosecutor proprio motu 

the statute draws a distinction between preliminary investigation; also 

known as i~iry and investigation proper.112 The inquiry consists of a 

search for information or the gathering of evidence about an alleged 

crime for the purpose of establishing if there is a reasonable basis to 

proceed with an investigation.113 The initiation of an inquiry by the 

prosecutor on his own initiative is based on any relevant information 

he/she may have received from any reliable source as well as written or 

oral testimony at the seat of the court.114 If he/she believes that there 

exists a prima facie ca~e to initiate an investigation the prosecutor will 
,~ 

submit to the pre trial chamber a request for authorization of an 

investigation. l1S 

There were differing views as regards this discretionary power to decide 

to initiate investigations or to discontinue an investigation in the interest 

of justice or on the grounds of age or illness of an individual or to select 

most important cases which were not of sufficient gravity.116 Not a few 

delegations strongly opposed such a power for they fear that the 

prosecutor will decide to initiate investigations overzealously by abusing 

his power. 

However, others held the contrary position. Some were of the opinion 

that the prosecutors power to prioritize on the basis of gravity as 

required by the interest of justice does not give him unbridled discretion 

112 Supra at nOle 45,pA08 
113 ibid 
114 Art.15(2) 

"' Art 1 5(3) 
116 Supra at note 10, P.229 
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to pick and choose between cases. 1I7 This is because, even though the 

ICC will have jurisdiction only over very serious crimes, and it is unlikely 

that the court will be flooded with cases, it is almost inevitable that at 

some stage it will be necessary for him to prioritize complaints 

received. liB Thus, finally it was agreed that if the prosecutor decides not 

to initiate investigations taking in to account the gravity of the crime or 

the interest of victims pursuant to article 53(1) (c) s/he is under 

obligation to inform the pretrial chamber. Further article 53(2)states the 

pre trial chamber up on receiving a request from state parties or the 

Security Council may review his/her decision. What IS more, the 

chamber may on its own motion review the decision of the prosecutor not 

to proceed with prosecutions. This does not however preclude the 

prosecutor from reconsidering investigation based on new facts. 

If he decides to initiate investigations based on referral from states or ex 

officio, the prosecutor will have to inform states or non state parties that 

would normally exercise jurisdiction over the crimes concerned.1I9 

Certain human rights activists like Human Rights watch, have strongly 

opposed this duty of the prosecutor to notify states on the ground that 

there is risk of destruction of evidence or intimidation of victims.l2o 

Accordingly, as response to this fear of many the statute came up with a 

provision which will enable the prosecutor to consider his notification 

carefully. As a consequence, where he believes that public notification 

could endanger the security of individuals or lead to the destruction of 

evidence or the flight of persons, the prosecutor may notify the relevant 

states on c~l basis and limit the information provided to 

them.121 If he decides to initiate investigations based on the Security 

Council referral there is no such requirement of notification. In this case 

117 Supra at nole55 P.85 
118 Ibid 
119 Art.I 8(1) 
120 Supra at note 55, p.85 
121 Art 18(1) 

51 



he/she will have to find another mechanism of enabling a state to 

become cognizant of the referral and the initiation of investigation. 122 

Within one month of receipt of the notification, a state may inform the 

court that it is investigating or has investigated its nationals or others 

within its jurisdiction with respect crimes that falls with in the court's 

jurisdiction. 123 At the request of that state then he/she may defer to the 

state's investigation of those persons unless the pretrial chamber, on the 

application of the prosecutor decides to authorize the investigation.124 

Thus there are instances where by the prosecutor may defer 

investigation. But he/she may request that state to periodically inform 

him/her the progress of its investigation. By virtue of Article 18(6), the 

prosecutor pending a ruling by the pretrial chamber or at any time when 

he/she has deferred an investigation he/she may on an exceptional basis 

seek authority from the chamber to pursue necessary investigative steps 

for the purpose of preserving evidence where there is a unique 

opportunity to obtain important evidence or there is a significant risk 

that such evidence may not be subsequently available. 

Finally, after all the requirements are fulfilled the prosecutor will conduct 

investigations. This writer would like to discuss the role powers and 

duties of the prosecutor in conducting investigations pre trial and trial 

stages in the coming subtitle . 

2.5.1.2 The Powers and Duties of the Prosecutor in 

Investigations and Prosecution 

The powers and duties of the prosecutor during an investigation are set 

out in article 540f the statute. As was required in the ICTY / ICTR, the 

prosecutor has the obligation to investiga te all facts and evidence 

122 Supra at note 45 ,P.408 
123 18(2) 
1" lbid 
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relevant to enable him determines whether there is criminal 

responsibility.125 The prosecutor of ICTY /ICTR functions in the model of 

inquisitorial system and has a mandate of gathering evidence both 

incriminating and exonerating. Like wise the prosecutor of ICC, has a 

principal obligation to investigate and gather all relevant evidence 

including exonerating and incriminating of facts. This duty of the 

prosecutor is established in article (54)(I)(a)of the statute as "in order to 

establish the truth, extend the investigation to cover all facts and 

evidence relevant to an assessment of whether there is criminal 

responsibility under the statute, and in doing so, to investigate 

incriminating and exonerating circumstances equally." 

The other underlining obligation of the prosecutor is ensuring effective 

prosecution and investigation. 126 As mentioned earlier, according to the 

principle of effective prosecution the statute must be read to avoid or 

minimize partiality, and delay. In addition, the principle of effective 

prosecution and investigation is expressed by the respect of the interest 

of witnesses and victims including age, gender health and taking in to 

account the nature of the crime in particular where it involves sexual 

violence, gender violence or violence against children. This obligation of 

the prosecutor is laid down in article 54(1) (I) (b) of the statute. 

The prosecutor must also respect the rights of persons under the statute. 

This is also related to the notion of effective prosecution. The rights of 

persons during investigations as pointed out in article 55 in the statute 

includes the right not to be compelled, not to incriminate himself/ herself 

or to confess guilt and so forth. 

125 Ibid 
126 Supra at note 100, p. 
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Like the prosecutor of the ICTY / ICTR the prosecutor of ICC is empowered 

to conduct on site investigation and this power of the prosecutor is 

provided in article 54(2) (a) cum (b), in accordance with the provisions 

dealing with state cooperation or as authorized by pretrial chamber. 

What has to be recalled here is ICC relies on the cooperation of states for 

investigation and prosecution of crimes. According to one Kaul, the 

cooperation may be at the request of the prosecutor the national 

authorities may themselves conduct the investigation or allow the 

prosecutor to conduct it himself. 127 

During investigation, as stated earlier, the prosecutor may request the 

arrest of persons being investigated by an application. In this case 

he/she is required to submit a summary of evidence and the reason why 

he / she believes the arrest of that person is needed. He may also seek 

cooperation of any state or inter governmental organizations and enter in 

to arrangement or agreements as may be required to facilitate the 

cooperation of states intergovernmental organizations. The prosecutor 

has been granted the discretion not to proceed with prosecution if there 

is no sufficient basis for prosecution due to the fact that there is no 

sufficient legal or factual basis or to seek a warrant pr summon under, or 

due to in admissibility or because he/she thinks that prosecution is not 

in the interest of justice taking into account the interest of justice, or 

victims and witnesses and the gravity of the crime. 128 In this case as per 

article 53(3), the prosecutor has to inform the state or the Security 

Council and the pre trial chamber. The chamber may review the decision 

of the prosecutor at the request of states or the Security Council. In 

addition the chamber in its own initiative reviews his /her decision. 

127 Supra at note38,P.410 
128 Art53(2) 
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The prosecutor, upon the authorization of the pre trial chamber may take 

appropriate investigative steps with in the territory of state party. As has 

been discussed earlier the prosecutor may request the pre trial chamber 

to hold a confirmation hearing even with out the presence of the accused 

if the later waived his right or fled . He/she may also continue the 

investigation, before the hearing, amend or withdraw the charges .At the 

hearing the prosecutor must support the charge with sufficient eyidence 

during trial he may be requested by the trial chamber to present 

additional evidence. Here in trial proceedings he has the burden of 

proving the guilt of the accused. 

To put this in a nutshell, the prosecutor of ICC plays a principal role in 

the investigation and prosecution of international crimes that fall under 

the jurisdiction of the court. To that effect, he/ she is granted the power 

to initiate and conduct investigations in addition to his/her other powers 

and duties set out in the statute, thus complying with the principle of 

effective prosecution to achieve the intended objective of the court. To 

attain this, however, the prosecutor needs to secure the cooperation of 

states. It is on the requirement of state cooperation and the problems 

that will arise in line with this need of cooperatio!1 for instance, the 

unwillingness of states, that this writer would like tp stay a bit longer 

with the reader in the coming chapter ;the challenges of prosecution in 

the ICC. 
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Chapter Three 

3. Challenges of prosecution under the ICC 

Introductory remarks 

Until the creation of the ICC, the main point of discussion was the need -for the creation of such a permanent court, backed by various efforts 

towards its establishment. There was a long felt need that there should 

exist an international stage on which the actors of the most serious crimes 

of international concern would be held responsible and prosecuted. And 

this feeling was backed by an effort which was directed towards creating 

such a stage. Now, that stage, which is a permanent international 

criminal court, was born in Rome, in 1998. The establishment of such a 

permanent court is an important step forward for the deterrence of 

international crimes. It was also believed that, it will help to bring in to 

being the dreams of many to delete the culture of impunity by replacing 

the culture of accountability. 

Hence, after its birth, the issue that most concerns many has become 

whether or not it will succeed and be effective in prosecuting such 

perpetrators. The writer shares the feeling of those who believe that the 

creation of the ICC is an important step ahead. Nevertheless, the writer 

also thinks that the court is a way beyond perfection. Rather the court is 

surrounded by multitude of problems which the writer believes will be 

challenges to the prosecutor of the court in its endeavor to bring the 

perpetrators to justice. 

With this rationale in mind, in this chapter, the problems that have to 

do with the complementary nature of the court will be discussed. This 

part of the work will also try to address questions such as; will the court 

be successful in the securing international cooperation to conduct 

investigations and prosecution? How will it reconcile the conflicting 
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interests to maintain peace by giving amn~sty to international criminals 

and bringing them to justice? How will it cope up with the deferral power 

given to the Security Council? Finally, cases under the court currently in 

light of the relevant statutory provisions with due emphasis to the 

principle of complementarity and state cooperation will be~errscussed. The 

challenges which this work focuses on emanates either from the statute 

itself or from international circumstances. 

As pointed out, ICC is created on the basis of the principle of 

complimentarity. According to this principle, the court is established to 

compliment to national jurisdiction; and not to replace them. Hereunder 

the writer will try to shed some light on the idea behind the principle of 

complementarity and how this principle be a challenge to prosecution as 

follows. 

As was discussed previously, a general agreement is reached on the 

establishment of a permanent international criminal tribuna~ to adjudicate 

international crimes. But in doing so, an important question must be 

raised; the relation ship of that tribunal with national courts. That is 

whether such a court should be given primacy over national courts or 

should it be supplementary to them. 

At last, as mentioned earlier, it was agreed that the court should 

supplement national courts and not to prevail over them. Thus in the 

preamble of the statute of the court it is provided that 'ICC established 

under the statute shall be complementary to national courts'. According 

to one writer, 

"The court is intended to step in when a person visits human 

rights crimes upon innocent and the relevant country is 
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powerless for one reason or another to deal judicially with the 

matter".' 

This is to mean hence national courts have primary right and obligations 

to prosecute international criminals, the cours,will exercise jurisdictions 
()/'(,V. 

only when national jurisdiction are unavailable or unwilling to exercise 
-==-

it. Complementarity is therefore one of the central features of the court. 

Newton explains complementarity as; 

"The fulcrum that prioritizes the authority of domestic forums to 

prosecute the crimes defined in article 5". 2 

This principle is applicable not only to state parties to the statutes but 

also, to states not party to it, where there is a possibility that these non 

state parties will be able to prosec . For instance, Pursuant to 

articie18(1) where a situation has been referred to the court either by 
"-

state parties or the security council , the prosecutor is duty bound to 

inform all state parties and those ~ state parties taking in to account , 
the information available would normally exercise jurisdictions over the 

crimes concerned. This is further elaborated as; 

"the legal authority of domestic states to proscribe and adjudicate 

cases involving violations of humanitarian laws so firmly rooted in 

the international legal regime that the Rome statute makes no 

distinction between states party and non states party with respect 

to complementarity .... .for every single act by every single accused 

that could theoretically be subject to the jurisdiction of the ICC there 

would be one or more sovereign states that have legal authority to 

investigate and prosecute the case'''. 3 

1 John M. Czarnetzki, Ronald J. Rychlak, An Empire of law? Legalism and the International Criminal 
Court, Notre Dame Law Review, (200 I). 
2 Michael A. Newton, Comparative Complementary; Domestic Jurisdiction Consistent with The Rome 
statute of the international criminal court, Military Law Review,(2001) 
3 Ibid 
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The court is rather allowed to prosecute and investigate the perpetrators 

only when the prosecutor passed the admissibility criteria stated under 

article 17. It reads; 

'The court shall determine that a case is in..admissible where: 

A) The case is being investigated or prosecuted by a state which has 

jurisdiction over it unless the state is unwilling or unable genuinely to . ~ 

carry out the investigation or prosecution 

B) The case has been investigated by a state which has jurisdiction over it 

and the state has decided not to prosecute the person concerned unless 

the decision resulted from the unwillingness or inability of the state ---- - ~ 
genuinely to prosecute: 

c) The case has already been tried for conduct which is the subject of the 

complaint and a trial by the court is not permitted under article 20(3) 

d) The case is not of sUfficient gravity to justify further action by the court. 

What is meant by unwillingness or inability is provided in sub articles 2 

and 3 of the same provision. A state is said to be un.ab~ to carryout the 

prosecution of a suspect, as per article 17(3) when; 

"Due to a partial or total collapse of its judicial system either it is 

not in a position to detain the accused or to have him surrendered 

by the authorities or bodies that held him in custody or to collect the 

necessary evidence or to carryout criminal proceedings". 

The inability of a national court may be due to legislative impediments 

such as an amnesty law or statute of limitations it is impossible for the 

national judge to commence proceedings against the suspect or the 

accused. 4 

On the other hand a state is said to be unwilling from the cumulative 

reading of article 17(2)(a-c); when the alleged perpetrator is in fact 

prosecuted by national proceedings but for the purpose of shielding the 

suspect from criminal responsibility or when there has been an 

4 Antonio Cassese, International Criminal Law, (2003), P. 354 
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unjustified delay in the proceedings showing that in fact the authorities 

do not intend to bring the person concerned to justice or the 

proceedings are not being conducted independently or impartially or in 

any case m a manner showing the intent not to bring the person to 

justice. To summarize, the court is barred from exercising jurisdiction 

when a case is being genuinely investigated or prosecuted or was 

investigated or prosecuted and convicted in a fair trial. 

This writer admits that this principle is the cornerstone of the court as it 

determines the very existence of the court. As most writers in the field 

argue had it not been for the principle of complementarity, the court 

would not have come in to existence in the first place because the 

international community has not yet reached on a stage to accept primacy 

of an international criminal tribunal over their national jurisdiction. No 

state in the existing international condition would have signed the statute 

if the word 'primacy' was inserted in the statute because; Primacy was 

said to compromise sovereignty. "States are generally leery of this type of 

jurisdiction because it encroaches upon the principles of national 

sovereignty".5 

However, it is also the opmlOn of the writer that, the complimentary 

nature of the court will be a huge challenge to the court in its venture to 

combat the most egregious crimes. As pointed out by a writer in the field 

"Complementarity would so dramatically limit the jurisdiction, role 

and authority of the ICC that many fear it could become only a 

meaningless residual authority. "'6 

The problem with complementarity revolves, one way or the other, 

around the inability or unwillingness requirements which will be 

discussed below and hence, the writer argues that the court should have 

S Patricia A. McKeon, An International Criminal Court: Balancing the Principle of Sovereignty Against 
the Demands For International Justice, Saint John's journal of legal commentary,( 1997) 
6 Bartram S. Brown, Primacy or Complementarity; Reconciling the Jurisdiction of National Courts and 

International Tribunals, Yale journal of International law, (1998) 
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been given primacy over national courts, if an effective criminal court is 

needed that would be able to serve its purpose in a better way. 

To begin with the inability test, as we have seen above, before attempting 

to assume jurisdiction, the court has to prove the inability of the state, 

with primary jurisdiction, to deal with the matter. The problem with 

these test might arise be incases where states favor prosecutions or do 

not favor it. First we will discuss when states do not want the 

prosecution by the court. 

States may not favor prosecutions by the court for a variety of reasons. 

As has been dealt previously, the matter may be referred to the court by 

other member state of the court or it may be initiated by the prosecutor 

through his ex officio power. In such case, a state which is in fact unable 

to prosecute the accused may not be willing to surrender its primary 

jurisdiction to the court. The reason for this refusal may be not because 

the state does not want justice to be done but because states in general 

like to be seen bVL....;;.o"""th=er"-..::s.=.ta""t:.:e:.=s'--a=s::.-=-h::.::a:.:v.=;in::.:.gg-'a"'n~e.:::;;ffi~t judici~~. They 

would not prefer to portray themselves as sovereigns with no judicial 

system or with incapable and inefficient judicial system. Because a good 

system of administration of justice is an expression of sovereignty and for 

a state admitting before the international community the inability of its 

judicial system is a self insult against its national pride. Therefore, even 

if the ICC determines that a particular state is unable to prosecute 

certain case, the state will argue back that it is capable of prosecuting 

the case and therefore it would be the word of the court against the word 

of state. If the ICC had primacy over national court, as the primary 

jurisdiction of the court would be a power given to the court by the free 

will of the state, when the state is required to surrender the suspect to 

the court, it would not feel that it is surrendering the suspect because it 

is incapable of administering criminal justice rather it would feel that it 

is discharging its international treaty commitment. 
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States may also reject the prosecution by the court alleging that they are 

able to prosecute to cover the suspect because in the conflict that created 

the situation government officials may be involved. At this juncture it 

may be good to raise Ugandan's case by way of illustration. Uganda first 

referred the situation in the northern part of the country to the court in 

which some leaders of the LRA, one of whose objective being replacing 

the current Ugandan government, were implicated. But it was reported 

that it is conducting peace talks with the leaders of LRA to whom arrest 

warrants were issued by ICC prosecutor. It was then alleged that 

Ugandan government started the peace talks when evidences which link 

the Ugandan authorities in atrocities committed against civilians were 

revealed. 

As stated earlier, this problem will even exist when states themselves 

refer the situation in their own territory. That is, even when states refer 

matters to the court the writer fears that, they do so from genuine 

interest to see the prosecution of suspects, instead they do it from some 

hidden political motive. To put it in other words states may refer maters 

to attack their adversaries when they failed to prosecute them selves or 

shield suspects. It was once stated that, 

"In an internal military struggle where the referring government is 

one of the parties, it is referring its adversaries to the ICC while - ~ 

apparently retaining jurisdiction over its own putative perpetrators 

against whom there may also be serious allegations that sound in 

the statute."7 

The point is, even when states portray themselves as incapable of 

prosecuting international criminals and surrender the criminals to the 

court it may be for some political purpose. 

7 Mahnoush H. Arsanjaini; W. Michael Riesman, The Law - In-Action of the International Criminal Court, 
The American Journal of International Lmv ,( vo1.99, No.2., 2005) 
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The other instance where the court will assume jurisdiction is when it 

can prove that a state with primary jurisdiction, though able, is not 

willing to prosecute the suspected criminal or when the criminal 

proceeding is projected to protect the accused from the pain of under 

going criminal proceeding and punishment by the ICC. The problem with 

this proviso is that there is no objective standard, on the part of the 

court, in which the willingness or unwillingness of the particular state is 

determined. 

Newton stated that; 

"The ICC prosecutor and the court must make a subjective 

assessment whether the sovereign state is genuinely unable or 

genuinely unwilling to take action on the case". 8 

Nor does there exist an objective means of determining whether a court 

proceeding, which is conducted by a state court is a sham proceeding. It 

is to be determined from the surrounding circumstances. In fact if the 

state with primary jurisdiction expresses its unwillingness, though 

unlikely, in some unequivocal way, the writer's fear will be only a bad 

dream. ~ ) 0-)\ < 

It is true that states may be unwilling to try and convict a person who 

has committed the ugliest kind of atrocities for some kind of political 

purpose. It is also true that states may conduct a fake proceeding to save 

themselves from criticisms of the international community of letting a 

criminal free. The problem is that states would not admit in public that 

they are unwilling to prosecute a certain criminal or the fact that the 

proceeding that they have conducted is a sham proceeding. As the 

willingness or unwillingness of a state to prosecute, as well as, the 

accurate nature of the proceeding is to be determined from different facts 

and circumstances, the court will come with its own understanding and 

interpretation of the facts and the state which is accused of 

• Supra at note 2. 
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unwillingness to prosecute or sham proceeding will come with its own 

understanding of the circumstances. Then it will be the interpretation of 

the court against the interpretation of the state. The current situation in 

Darfur will perfectly match with this assertion. while Sudan contends 

that its judiciary is honest, capable and willing to conduct prosecution 

for crimes that are committed in Darfur, 9 the prosecutor stated, on the 

one hand, that the prosecution being conducted by Sudanese national 

courts do not cover crimes against humanity and on the other hand, the 

judicial system in Darfur is highly affected by the conflict so that it is not 

able to conduct investigations and prosecutions. JO[In order to clearly 

understand these scenarios the writer has separately discussed the 

situation in Darfur below and readers are consulted to refer that] . 

Here one may argue saying that; as the court has the final say In 

determining the willingness or unwillingness of the state or whether the 

proceeding conducted is intended to shield the suspected criminal, if the 

court so determines, the state will not have a choice other than 

surrendering the suspect to the court or breach its obligation in the 

statute. Nevertheless, having in mind that the court does not have any 

means of enforcing its determination of the situations other than the 

moral pressure which may exerted from the other signatory states of the 

statute of the court, the writer does not suppose that the determination 

by the court by it self do not make any difference in getting 

the cooperation from states in its prosecution and the principle, to this 

writer paves a way to suspects to escape prosecution. This is seen from 

article 87 of the statute which provides when states fail to comply with a 

request to cooper~te with the court contrary to the provisions of the 

statute the best the prosecutor can do is referring the mater to the 

9 Sudan tribune hftp://www.sudantribllne.coml. march 26,2007 
/0 Situation in Darfur, the Sudan prosecutor's application under article 58(7), summary international 
criminal court, the office of the prosecutor[ fCC_OTP_Sllmma'Y_dar[ur-200700227_enpdfJ February 
27,2007 
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assembly of state parties. However the measure to be taken by the 

assembly of state parties is not clear from the statute. 

But if the court had primary jurisdiction, as there will not be a room for 

interpretation of situations and circumstances, the state will be under 

strict treaty obligation to surrender the suspect to the court. If it refuses 

to comply with the request of the court, the state will be under a clear 

breach of its treaty obligation and the pressure which will be directed 

against the state from other states will be stronger. 

The actual reason for denying complementarity is the importance of 

sovereignty.l1 Some people argue that administering criminal justice is 

an expression of state sovereignty and giving primary jurisdiction to the 

court will be tantamount to denying a state of its sovereignty. Therefore 

primacy to the ICC is totally unthinkable. 

However, the writer thinks otherwise as, firstly it is not unusual for 

states to give up some of their sovereignty. When a court of certain state 

dismisses a case in which some other state is a defendant because of the 

sovereign immunity of the defendant state, the forum state is giving up 

its sovereignty for the purpose of maintaining peaceful relationship with 

that state. Also a state police refrains to arrest and detain a suspect even 

after witnessing the commission of the crime, because of his or her 

diplomatic immunity; the state is again giving up its sovereignty. States 

give up their sovereignty whenever they deem it is for a better purpose. If, 

in this case, a state gives up its sovereignty for the purpose of creating a 

world order which is intolerant of human right violators, mass killers , or 

those accused of committing genocide, there is no harm to the state. 

" Supra note 4 p. 351 
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After all state sovereignty is not a value by itself unless it used for the 

betterment of the lives of the citizens of the state. 

In addition when arguing in favor of the primacy of the jurisdiction of the 

court, the writer is not saying that the entire criminal jurisdiction of the 

state should be transferred to the court and the court should replace 

state courts. From the multitude of crimes which are under the exclusive 

jurisdiction of the state, only very small number of core crimes should be 

under the primary, not even exclusive, jurisdiction of the ICC. 

Supporting this view Brown stated that, 

"If sates insist upon the totality of their sovereign prerogative no 

effective international criminal jurisdictions can be created. "12 

Hence what has to be taken in to consideration is the value at stake; 

which is a human life. Criminals must not shield in the veils of 

sovereignty. The other reason on the part of states for denying primacy as 

stated by Cassese is the fear that the court will be flooded with cases. 

According to Cassese, the court having a limited number of judges and 

financial resources and infrastructure, would be unable to cope with a 

broad range of cases. 13 But it is the belief of this writer that strengthening 

the court with infrastructure will solve this problem. It will require only 

devotion on the part of the international community towards the 

effectiveness of the court. 

The other reason for supporting primacy is that, possibility of impartiality 

on the part of the national courts to conduct prosecution in fair manner. It 

has to be recalled that criminal prosecutions should be conducted by an 

impartial and independent judge. How impartial are national courts in 

prosecuting? This problem is manifested particularly when the accused 

and the judge who is trying the case have different ethnic or political back 

ground. The judge may be the member of the ethnic group who is the 

12 Supra at note 6 
IJ Supra at note 4 p. 351 

66 



victim of the acts by the perpetrators. It is the fear of this writer as it was 

the fear of many during the prosecution in the ad hoc tribunals that 

proceedings by national courts will not be conducted in fair manner. 

To summarize, even if the principle of complementarity is said to be the 

bridge that carries ICC, these writer believes that this principle may be a 

challenge to prosecution by the court. Next, as referred above the situation 

of Sudan will be discussed. 

The Situation of Darfur 

As mentioned above, the court is currently conducting prosecution in the 

Darfur region of Sudan. It was stated that the conflict in Darfur, took the 

lives of more than two hundred thousand people and more than two 

millions displaced. The Security Council, in resolution 1593, decided to 

refer the matter to the court's prosecutor in accordance with its article 

13(2) power of the statute and in accordance with article 39 of the UN 

charter for the maintenance of international peace and security. 14 

The council first passed resolution (1569, 2004) requesting the secretary 

General Coffi Anan to establish a commission. IS He then appointed five 

members body whose task should be 'to investigate reports of violations 

of International Law and human rights law in Darfur by all parties to 

determine also whether or not acts of genocide have occurred and to 

identify the perpetrators of such violations' with a view to ensuring that 

those responsible be held accountable. 16 

The commissions mandate is to investigate reports of such violations 

rather than investigating alleged violations as such committed by all 

14 Hans-peter kaul, Construction Site for More Justice; The International Criminal Court After Two 
Years, The American JOllrnal of International Lmv, (voI.99.No.2,2005), 380 
"Report of the Commission ofInquiry on Darfur to the UN Secretary General, pursuant to the security 
council resolution,I504 of 18 sept.;2004 
16 Ibid 



parties. 17 The commission's report revealed that the governments of 

Sudan and Janjaweed militia are responsible for a number of violations 

of international human rights law which are very much akin to war 

crimes and crimes against humanity. IS In particular the report stated 

that government officials and militias under their control to mention 

attacked civilians and destroyed and burned down houses and villages in 

Darfur. The commission finally submits its report to the Secretary 

General of UN on January 25, 2005. On March 31, 2005, The Security 

council decided in resolution 1593 to refer the situation in Darfur since 

July 1, 2002, to the prosecutor of ICC. 

After the situation is referred, the prosecutor has been conducting 

investigations. In its third report of, june2006, to the Security Council, 

the office of the prosecutor stated that it has conducted over 40 missions 

to more than 13 countries, collected evidence and interviewed 

witnesses. 19 The report revealed that the crimes committed include 'large 

scale massacres, with hundreds of victims in each incident in addition to 

hundreds .of alleged cases of rape'. It further sta ted 'in addition to the 

direct killings there is a significant amount of information indicating that 

thousands of civilians have died since 2003 as a consequence of the 

conditions of life resulting from the conflict and ensuing displacement.' 20 

Sudan has been alleging that it has devised various mechanisms 

including "the Darfur special court established in June 5, 2005, the two 

additional courts created in November 2005, national commission of 

inquiry, committees against rape and special and specialized courts of 
~ 

2001and 2003respectively".21 The report then after carefully reviewing 

their activities determined that these institutions and courts are not 

17 Ibid 
18 Ibid 
19 Third report of the office of the prosecutor of the international criminal court to the UN security council, 
pursuant to the UNSCR(1593), 14 June 2006 
lo ibid . 
21 Ibid 
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investigating the indicted for the crimes that fall under the jurisdiction of 

ICC.22 For instance, although, the government of Sudan announced that 

160 suspects had been identified for investigations and prosecutions for 

war crimes and crimes against humanity the first Darfur special court 

conducted 6 trials of less than 13 suspects. 23 'The cases include 4 

incidents of armed roberry,1 incident of receipt of stolen goods, 2 cases 

of possession of fire arms without a license, 1 case of intentional 

wounding, 2 cases of murder, and 1 case of rape'.24 [The third report of 

the office of the prosecutorto the security coumcil is found in annex one]. 

On Feb. 27th, 2007 ICC chief prosecutor announced that his office had 

filed an application naming two individuals and requested the pretrial 

chamber to issue arrest warrants or summonses to appear.2S In the 

application, the prosecution stated that "The prosecution has concluded 

there are reasonable grounds to believe that A):1med mehamed Harun, 

former minister of state for the interior government of the Sudan and Ali 

Mehammed Ali Abd-AI-Rehman (better known in West Darfur as Ali 

Kushayb), a militia, Janjaweed leader, bear criminal responsibility in 

relation to 51 counts of alleged crimes against humanity and war crimes, 

including persecution, torture, murder and rape committed in Darfur in 

2003 and 2004".26 

The writer has attached in annex two, the summary of the application 

for full understanding of the intensity of the crimes for which these two 

persons are accused, the admissibility and related issues. 

Sudanese government officials, however, rejected the application, 

contending that, ICC in The Hague has no jurisdiction over its nationals. 

22 Ibid 
23 Ibid 
24 Ibid 
2S Sudan tribune http://www.sudantribulle.com/. march 26,2007 
26 Supra at note 15 
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The president of Sudan was heard, stating 'the Sudanese judiciary is 

honest and qualified to try any Sudanese who committed crimes against 

humanity'.27 On March 6, 2007 Sudan announced that, it will try three 

Sudanese on charges of crimes relating to Darfur crisis.28 

The prose cutor, however, opposed Sudanese assertion that it would try 

three Sudanese including Alikushayb, stating that 'The investigations 

being carried out by the relevant authorities do not cover the same 

persons and the same conduct which are the subjects of prose cutor's 

case'. The application further stated, 'although investigations in the 

Sudan do involve Ali Kushayb, they are not in respect of the same 

incidents and they encompass a significant narrower range of conduct'.29 

Accordingly, the pretrial chamber of ICC issued, its first warrants for war 

crimes and crimes against humanity in Sudan's conflict for Ahmed 

Harun and Ali Kushayb on May 2, 2007.30 The prosecutor's success will 

depend upon Sudanese good will to surrender those persons to the court 

unless the Security Council took _measures. as can easily be inferred 

from the Darfur case and from what has been discussed up to now, it is 

clear that in cases where states are not supporting a given investigations 

or prosecutions for what ever reason, it may be difficult for the 

prosecutor to conduct investigations and prosecutions. 

3.2. Opting out for war crimes 

As pointed out in the previous chapter, the court will have jurisdiction 

over war crimes, crimes against humanity, the crime of genocide, and the 

crime of aggression . It was also stated that the court will be able to 

27 Supra at note 25 
28 Ibid 
29 Supra at note 10 
30 Sudan tribune http://www.sudantribune.com/. may2,2007 
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exercise its jurisdiction over the crime of aggression only after it is defined. 

But surprisingly the ~atute_ comes up with an opt-out close for war 

crimes. It is provided in article 1240f the Rome treaty which is also known 

as an opt-out clause or the transitional provision. It reads; 

"Notwithstanding article 12, paragraph 1 and 2, a state, on becoming 

a party to this statute for a p eriod of seven years after the entry in to 

force of this statute for the state concerned, it does not accept the 

jurisdiction of the court with respect to the category of crimes referred 

to in article 8 when a crime is alleged to have been committed by its 

nationals or in its territory. A declaration under this article may be 

withdrawn at any time. The provisions of this article shall be 

reviewed at the review conference convened in accordance with 

article 123, paragraph1 ". 

As per this article therefore, a national of a state which has opted out for 

war crimes, may not be subject to the courts' jurisdiction for a period of 

seven years. There is no doubt that this provision will limit the court's 

jurisdiction. Many states and human rights organizations have also been 

opposing this provision starting from its adoption. As one Human Rights 

Watch representative stated, "this provision sends a message to potential 

war criminals you have got six-and-a-halfyears to do the job".3J 

This provision would, pave a way for a suspects who ·commit war crimes 

in the territory of a state party which has opted out for war crimes to 

escape justice. It is highly likely that this suspect will enjoy immunity 

from prosecution. The situation is even worse when the national of a state 

who has opted out for war crimes has committed war crimes on the 

territory of a state party. In such a case both states, that is, the territorial 

state and state of nationality can exercise jurisdiction by virtue of article 

12(2). The question then that would come to one's mind is, will the 

decision of the national of state to opt-out for war crimes, bars, territorial 

31 Melissa k. Marler, The International Criminal Court; Assessing Jurisdictional Loopholes in the Rome 
statute. Duke Law Journal,(vo I.49 ,No.3, 1999) 
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state from exercising jurisdiction? The statute does not provide for such a 

scenario. However, the provision under consideration stated that; a state 

can declare that it does not accept the jurisdiction of the court with 

respect to war crimes when it is alleged to have been committed by its 

nationals or in its territory. The provision could be interpreted to mean 

that the state that has opted out may prevent the ICC from exercising 

jurisdiction in all cases in which the crime is alleged to have been 

committed by one of its nationals or on territory. But such an 

interpretation is not a warranted one, as doing so would allow the state 

that has opted -out to interfere with the obligations of another state under 

the statute. 

Where the crime is committed on the territory of a non member state, by 

national of member state that has opted out, the prosecution of such 

person does not even come into picture. In fact, one may argue that, 

Security Council may react or that non-member states may exercise 

universal jurisdiction. But, this is also highly improbable for one thing, as 

said earlier, Security Council may react only in limited circumstances and 

states are not under obligation to exercise their universal jurisdiction. 

To conclude, an opt-out provision for war crimes will weaken the 

prosecution by the court. This provision; will in fact have a negative 

impact on the future success of the court as it opens doors to the 

perpetrators to escape justice. 

3.3 State cooperation 

3.3.1 Introductory remarks 

International criminal prosecution embrace, the gathering of evidence, 

the questioning of witnesses, the arrest and surrender of suspects and so 

on. To do this, all international criminal tribunals, including the ICC, 

heavily rely upon the cooperation of sta tes to conduct such activities as 

they do not have their own police or milita ry force and/ or enforcement 
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mechanisms. The cooperation is needed either from a state on whose 

territory the crime is committed, from a state on whose territory the 

suspect or witnesses located or evidences found. That is why state 

cooperation is said to be one of the crucial preconditions for the effective 

investigation and prosecution of international crimes. Without securing 

the cooperation of states, the ICC is simply a lion with out teeth. To that 
~ 

end, the Rome treaty enshrines in article 86 the general obligation of 

states to cooperate fully with the court in its investigations and 

prosecution. This provision reads 'state parties shall, in accordance the 

provisions of this statute, cooperate fully with the court with its 

investigations and prosecutions of crimes with in the jurisdiction of the 

court.' 

There were controversies among delegations as to what kind of 

cooperation should the court seek from member states. That is, should 

there exists an 'unequivocal' legal obligation on the part of states to 

comply with the requests from the ICC or whether the state concerned 

would decide on how it wished to respond to the courts request? 32 In 

other words, the issue was whether, the statute should provide 

cooperation as a matter of legal obligation that the court can rely upon or 

whether it should have been left to individual states to determine the 

level of cooperation. There was also a controversy as to should the 

statute provide obligation to cooperate or to comply with requests from 

the court. 

Finally, the statute has come up with, a general obligation to cooperate 

with the court in article 86, and more specifically, requires member 

states to comply with its request in arrest and surrender of suspects and 

other forms of cooperation. To that end, the Rome treaty enshrines in 

32 Roy S, Lee (ed) The International Criminal COllrt; The Making of the Rome statllte; IsslIes, Negotiations, 
Resllits (I 999),p. I 
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article 86 the general obligation of states to cooperate fully with the court 

in its investigations and prosecution. This provision reads: 

"State parties shall, in accordance the provisions of this statute, 

cooperate fully with the court with its investigations and 

prosecutions of crimes with in the jurisdiction of the court. ''33 

As to state parties, the statute provides only a general obligation to 

cooperate. Cooperation in the ICC scheme is not binding one, except in 

cases of Security Council referral. The effect of failure to comply with 

requests from the court is not clear. The relevant provisions of the 

statute in relation to the mater at hand states that: 

"where a state party fails to comply with a request to cooperate by 

the court contrary to the provisions of this statute, there by 

preventing the court from exercising its functions and powers under 

this statute, the court may make a finding to that effect and refer 

the mater to the Assembly of State Parties or where the Security 

Council referred the mater to the court, to the Security Council".34 

But the statute is silent as to the measures to be taken by the assembly 

of state parties. In fact, the provision which lists the task of the assembly 

of state parties states that the assembly of state parties will consider any 

question relating to non cooperation.35The effect of such consideration 

however, is not provided in the statute. 

The Rome treaty also devised a mechanism of securing cooperation from 

states not party to it. For this purpose, article 87(5) provides that 'the 

court may invite any state not party to this statute to provide assistance 

under thi art on the basi f n....a..d.-hoc_ar:r:angement, an arrangement 
v 
with such state or any other appropriate basis'. It is true that by virtue of 

general treaty law principles treaties can only bind contracting parties. 

3J Art. 86(the Rome statute) 
l4 Id, Art. 87(7) 
" Id , Art.112(2)(f) 
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This is stated in article 34 of the Vienna convention on the Law of 

treaties, adopted on 23 may, 1969, which provides a treaty does not 

create either obligations or rights for a third state with out its consent.36 

It is based on this that article 87 comes up with the statement "the court 

may invite any state party .... "other wise non-member states are not duty 

bound to comply with requests from the court for cooperation unless we 

resort to the obligation of these states to respect and ensure respect for 

international humanitarian law which is derived from the Vienna 

conventions. 

In relation to international cooperation, a distinction was made by the 

ICTY'S appeals chamber in the Blaskic subpoenas decision, between two 

models of cooperation; the horizontal and vertical models of 

cooperation.37 The chamber distinguishes between relation of the 

national court of different states which in its view is horizontal in nature 

from the vertical relationship between sovereign states and ICTY. Here I 

will try to explain these models at some length. By virtue of the 

horizontal model the relation between states and the international court 

are shaped on the interstate judicial cooperation in criminal matters.38 

According to one writer; 

"The horizontal model assumes the legal assistance between 

states takes place based the idea that states as entities are 

equal and that legal communications and assistance in criminal 

cases are consensus based. "3 9 

As per this model legal proceedings such as rendition of peoples or 

providing evidence from one state to another can be performed only after 

36 Zhu Wenqi, On Cooperation by sates not party to the International Criminal Court, International Review 
of the Red Cross, (vol. 88No.861 ,2006),p.89 

37 Herman A. M. von Hebel John c.lammers, Jolien schukking , Ref/ections On International Criminal 
Court(I999),P. 97 
38 Geert-jan Alexander knoops and Robert R. Amsterdam ,the Duality of State Cooperation With 
International Criminal Cases, Fordham International Law Journal. (vol. 30, 2007) p.261 
39 ibid 
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consent of sates. Another writer in the field states in relation to Interstate 

judicial cooperation; 

"If such model is applied to international courts, it follows that the 

court has no superior authority over states except for the legal 

power to adjudicate crimes perpetrated by individuals subject to 

sovereignty. Other wise, the international court can not in any way 

force states to lend their cooperation, let alone exercise coercive 

powers with in the territories of sovereign states. "40 

The vertical model on the other h and deviates from the interstate judicial 

cooperation in which, the international court is vested with the power to 

issue binding orders to states. Accordingly, this model assumes that 

international tribunals have a supra national position authorizing them 

to force states to cooperate.4l The vertical model does not embrace any 

ground to refuse to cooperate, like refusal on the basis of defense of 

national security and immunities, in contrast, these grounds do have a 

place in the horizontal model of cooperation.42 International tribunals, 

thus, have the power to issue binding orders against states even when 

this is against consideration of state sovereignty.43 While cooperation is 

not mandatory in the horizontal model, there is an absolute obligation to 

cooperate with the court in the vertical model. 

The UN ad hoc tribunals (ICTY) and (ICTR) are designed in the vertical 

model of cooperation, which can be inferred from article 29 of the ICTY. 

This article imposes upon all states, a general duty to comply with the 

requests of cooperation from the tribunal .These tribunals adopted this 

model because, they are created by the UN security council and the 

security councils decisions are binding on all states. 

40 Id p. 262 
41 ibid 
42 Supra at note37 p. 97 
43 Supra at note 4 p. 356 
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The reading of the provisions of the statute of the ICC in relation to state 

cooperation reveals that the statute more or less inclined to the 

horizontal model. For instance, by virtue of article 89(1) which states "the 

court may transmit a request for the arrest and surrender of a person, 

together with the material supporting the request outlined in article 91, 

to any state on the territory of which that person may be found and shall 

request the cooperation of that state in the arrest and surrender of such 

person. State parties shall, in accordance with the provisions of this part 

and the procedure under their national law, comply with requests for 

arrest and surrender." Hence, the statute demands states to comply with 

the courts' request for arrest and surrender of suspects only in 

accordance with the national procedure law of states, which means, this 

is drawn in line with the horizontal model. On the other hand, as some 

writers stated, one can see the features of the vertical model in articles 

88 and 99(4). This is because article 88 of the statute for instance 

demands the state parties to ensure that national procedures are 

available for all forms of cooperation specified in part 9 of the statute 

article 99(4) on the other hand endows the prosecutor with the power to 

conduct on site investigations in the territories of state parties. 

Thus, accordingly they say " ... .. the delegations in Rome have struck a 

compromise between the familiar models of the ad hoc tribunals, in other 

words, between national sovereignty and international solidarity".44 

Nevertheless, effort will be made to assess, provision reflecting each 

model when the relevant provisions are discussed later. 

This work in this section will try to assess whether or not the statute is 

drawn in a way that will enable the prosecutor secure necessary 

cooperation from states so that effective prosecution be conducted and 

make internationals criminals accountable. 

44 Supra at note 37p.lOO 
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Coming back to what is raised earlier the general readings of the statute 

leads us to the assertion that the cooperation mechanism employed by 

the drafters of the statute of ICC is too loose to oblige states to comply 

with its requests. For instance, mention has been made in previous 

discussion that the ICC IS founded upon the principle of 

complimentarity. It is clear that this principle applies not only to 

jurisdictional issues but also to all aspects of the relation ship between 

the ICC and national courts, including judicial assistance, extradition 

and other forms of state cooperation. It was also stated that, the court 

will step in when states are unable or unwilling to investigate or 

prosecute a situation in their countries by virtue of the same principle. It 

therefore means that, it is on the territory of such unwilling or unable 

states that investigations or prosecutions will be conducted. 

But how can one expect a state which is especially unwilling to 

investigate or prosecute and on whose territory investigation by the court 

is being undertaken, to cooperate fully with the court? Here, as one can 

easily understands, it is difficult if not impossible, to get the needed 

cooperation from, that same state, which is unwilling, to provide the 

court with its full cooperation. It is highly unlikely that, such state will 

be found willing to cooperate with the court, if not help the suspect in 

shielding him or hiding documents. 

What is more, this principle brought another problem. In accordance 

with articles 18 and 19, a duty is imposed upon the prosecutor to inform 

all member states and non-member states that would normally exercise 

jurisdiction, of the fact that a situation has been referred to the court by 

a state party or that investigation has been initiated by the prosecutor 

ex-officio. This would allow the state concerned to challenge the 

prosecution based on admissibility test. But pending a ruling by the 

pretrial chamber, article 18(6) allow the prosecutor to pursue necessary 

investigative steps for the purpose of preserving evidence, where there is 
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a unique opportunity to obtain important evidence or there is a 

significant risk that such evidence may not be subsequently available. 

This provision is there to address concerns that a lengthy challenge 

appeal process could be used by states to frustrate and block an 

investigation by the prosecutor. 

However, the prosecutor will conduct investigations and gather such 

evidence only if he will be able to get cooperation from states. The 

question then is, are states under full obligation to comply with such 

requests from states? But as stated above, the cooperation model 

adopted is that of inter state or horizontal one in which cooperation is 

based on the good will of states. This would hamper effective prosecution 

and is of course a considerable challenge of prosecution. Nonetheless, 

the writer would like to make further discussion in a more detailed 

manner in selected refusal grounds from cooperation below so as to 

make the point more clear. These are dependence on national law of 

states for arrest and detention of suspects, and the defense of national 

security, and how the statute tried to solve competing requests. These 

are selected because the writer believes that these are more crucial 

issues in relation to cooperation. But it does not mean that other 

provisions dealing with cooperation are irrelevant. 

3.3.2 Dependence on National Law of States for the 

Arrest and surrender of suspects 

While conducting investigations, if the prosecutor thinks that the arrest 

and surrender of suspects is necessary, he/she can request the pre-trial 

chamber to effect that. The chamber then, will issue a warrant of arrest 

of a person after determining whether or not there are reasonable 

grounds to believe that the arrest and surrender of such suspect is 

necessary in accordance with article 58 of the statute. To that the statute 
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demands states that have received a request for the arrest or surrender 

to take steps to give effect to such requests. Accordingly, article 89, 

obliges states to cooperate with the arrest and surrender of such person. 

This provision states that; 

"the court may transmit a request for the arrest and surrender of a 

person, together with the material supporting the request outlined in 

article 91, to any state on the territory of which that person may be 

found and shall request the cooperation of that state in the arrest 

and surrender of such a person. State parties shall, in accordance 

with the provisions of this part and the procedures under their 

national law, comply with request for arrest and surrender. " 

It is not difficult to criticize article 89 as it does not set the level of 

cooperation required of states. States are required to cooperate with such 

requests only in accordance with their national procedural laws. It is 

clear that states have different procedural laws. The variation of 

procedural laws even exists in countries of the same legal system, let 

alone in different legal systems. According to one writer, 

" . ... the requirement that arrest and surrender process be made in 

accordance with requested states national law is rather impractical 

requirement since there is a considerable variation among states in 

the evidentiary standards they apply in the field of extradition. " 45 

The standard set by one state may be too loose and thus will affect 

suspect's human rights; where as that others' will be too strict and paves 

the way for the suspect to escape justice. The dependence on national 

procedural laws for the arrest and surrender of a suspect may also be 

used by states to guard the suspect from prosecution to say the least. 

The statute should have set its own minimum standards and avoid such 

inconveniences. Of course one may argue that to follow the standards set 

by the statute and derogate from its national law would be an 

" Id at p. 108 
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infringement of sovereignty. But what has to be considered here is the 

crimes that were and are committed are international crimes that are 

most heinous for the conscience of humanity. State Sovereignty should 

not be used as a safe haven for the criminals who are threats to the 

international peace and security. It has to be recalled that all states are 

under international obligation to ensure that the world security be 

preserved and the suffering of human beings ended. 

What should be emphasized also here is that, the arrest and surrender 

of suspects .will be ordered only after the pretrial chamber determines 

there are reasonable grounds to believe that he/she has committed the 

crime in question, or to ensure his/her presence at trial and soon. Then 

it is not clear why the statute leave for states to cooperate with the court 

to the extent their national procedural law allows them to do so. It is a 

substantial challenge to the court considering that there is no trial in 

absentia in the statute. 

In relation to the surrender of suspects, the statute tried to solve 

competing requests by the court and state party or non-state party with 

regard to the same person and the same conduct from a state party on 

whose territory the accused is found . When the request emanates from 

the state party, by virtue of article 90(2) cum (3) the court's request will 

get priority if the court has determined that the case is admissible or if 

the court makes such determination after having been notified by the 

requesting state of the fact that another state has requested the 

extradition of that suspect. The requested state will proceed to deal with 

extradition although it can not extradite him until the determination is 

made. 

Reasons for concern lie in cases when the request emanates from a non 

state party. The requested state will give priority to the court's request 

only if it is not under an international obligation to extradite the person 
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to the requesting state and also if the case is admissible. Accordingly, the 

statute provides that, 

"if the requesting state is a state not party to the statute the 

requested state, if it is not under an international obligation to 

extradite the person to the requesting state, shall give priority to the 

request for surrender from the court, if the court has determined 

that case is admissible".46 

Even when the requested state is not under an international obligation, 

article 90(6), gives it the discretion to prioritize the request from the court 

or the requesting state based on the respective dates of requests, the 

interest the requesting state including whether or not the crime is alleged 

to have been committed in the requesting states territory and nationality 

of the victims and persons sought. 

The statute failed to oblige states to prioritize to requests of the court, at 

least in cases where that state has no legal obligation to extradite, let 

alone in cases where states are under treaty obligation with non­

member states. On the surrendering of suspects much discretion is given 

to requested states . It is not clear why the statute in such crucial issue 

adopts the horizontal model and leaves the choice to states. 

3.3.3 The Defense of National Security 

The statute allows states, not to cooperate with the court in the 

production of some documents where such requests touch upon maters 

of national security. This is gathered from article 93(4) of the statute 

which states that 

"In accordance with article 72, a state party may deny a request 

for assistance, in whole or in part, only if the request concerns the 

46 Art. 90(4), Rome statute 
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production of any document or disclosure of evidence which relates 

to its national security." 

In fact, it is an indisputable fact that, states have legitimate security 

interest in their interaction with the international community. It would 

be unreasonable and indeed irresponsible for an international court to be 

blind to interests and states such as the protection of national security. 

The issue of national security come to the for front when war crimes and 

the crime genocide are committed as this groups of crimes are related in 

one way or the other with states military activities. 

But, the statute relies upon the cooperation of states for the production 

of such documents, which perhaps, help m provmg the guilt or 

innocence of the accused. Here, it is good to see the ICTY appeals 

chamber decision in the Blaskic case which, stress the fact that 

"Military documents or other evidentiary material connected with 

military operation may be of crucial importance to prove or disprove 

the alleged culpability of an accused particularly where command 

responsibility is involved' . ..... .. 'to admit that a state holding such 

documents may unilaterally assert national security claims and 

refuse to produce those documents could lead to the stultification of 

international criminal proceeding ; those documents might prove 

crucial for deciding whether the accused if1 innocent ~ or guilty . 

The raison d'etre of the international tribunal would be 

undermined. " 47 

It can also be inferred from article 93(4) that; the type of cooperation 

adopted in the statute of ICC is that of horizontal model of cooperation, 

which allows states to refuse cooperation, unlike that of ICTY. 

To wind up our discussions the provisions dealing with state cooperation 

are drafted in a less mandatory manner that will encourage the 

continuance of the culture of impunity. In the existing situation, it is not 

47 Supra at note 38, p. 119 
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impossible for the author of genocide or a war criminal to escape 

responsibility due to the refusal to cooperate by states on the defense of 

national security. What is more astonishing, however, is the measure to 

be taken against a non cooperating state on such grounds. As stated 

earlier, as per article 87(7) the court may refer the matter to the 

assembly of state parties or if it is a Security Council referral to the 

Security Council. But the statute is silent as to what measures will the 

assembly of state parties take against such states. 

3.4 Deferral by the Security Council 

In the previous chapter I have discussed the power of the Security Council 

to refer situations to the court. But we found a counter part provision in 

article 16 of the statute which reads, ;/ 

"no investigations or prosecutions may be commenced or proceeded 

with under this statute for a period of 12 months after the security 

council, in a resolution adopted under chapter vii of the charter of the 

united nations, has requested the court to that effect; that request 

may be renewed by the council under the same conditions. " 

Thus; the statute empowers the Security Council to request the 

prosecutor not to commence or proceed with investigations or 

prosecutions for a period of 12 months. The writer admits that this 

provision is included by taking in to account situations where the 

Security Council conducts peace talks with an endeavor to maintain 

international peace and security. When it so happens, the intervention of 

the court by way of conducting investigation for the purpose of 

prosecution may have an off-putting effect on the peace talk as the party 

to the peace talk will be unenthusiastic to continue taking part in the 

peace negotiation, having known that a criminal investigation is being 

conducted against him by the court. 
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Yet, the writer foresees two quandaries with regard to this provision. 

Firstly the provision gives unlimited power of deferral of investigation to 

the Security Council. That is, the Security Council has the power to 

demand the deferral of the investigation for a twelve month and request 

the renewal of the same for as long as the council sees it fit .This power 

of the Security Council may, the writer fears, give a perpetual 

opportunity of evading justice to the suspects, even as the case may be, 

without any fruitful progress in the peace talk. 

The other difficulty that this deferral power of the Security Council 

generates is that, as it is well known the Security Council is a political 

organ which decides international issues in a political fashion. As a 

political organ, all member states of the Council do not have equal say in 

the Council. The weight of the opinion of a member state in the Council 

is measured not in light of its legal validity rather in light of the political 

and economic strength of the state which makes the opinion. Because 

the doctrine of one state -one vote principle does not, in the strict sense 

of the doctrine, work in the Security Council, states like USA, Britain, 

China and Russia exert great influence on and fashion the decision of the 

Council in their interest.48 Being cognizant of this fact, the next question 

is what if the suspect against whom the court intends to conduct 

criminal investigation is a national of one of these states or a person 

whom one of these states desires to protect from the court? One can 

safely argue that by invoking the deferral power of the Security Council 

and by getting the renewal of the deferral every time it expires, they will 

make sure that the intended investigation of the court is not conducted. 

As ICC came in to being on July 1, 2002, ratified by 90 nations, the US 

took many steps to enfeeble it complaining that the new court would 

subject US nationals to a politically motivated prosecution and it insisted 

that the Security Council should adopt a resolution exempting all UN 

48 M.N. Shaw, International Law, (2003), p. 1084 
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peace keeping missions from the jurisdiction of the court or at least each 

renewal of peace keeping operation would include an exemption clause.49 

When members of the Security Council attempted to deny US' request, 

the US threatened to use its veto power against any UN peace keeping 

operation. so Under such threat, the Security Council was forced to adopt 

Resolution 1422 in July 2002 granting the US a twelve months blanket 

immunity from the court.S1 And this resolution was renewed twice after 

that. 

From this one can easily understand how the deferral power of the 

Security Council can be misused for unintended and unwarranted 

purpose. Therefore the writer argues that the deferral power the Security 

Council, though it is important, there should be some kind of limitation 

to it. Giving unfettered power to the council to renew its deferral will be a 

great challenge, sometimes insuperable, to the court in its combat 

against impunity to the perpetrators of the most outrageous and flagrant 

cnmes. 

3.5 Challenges emanating from non- member states to the 

ICC 

3.5. 1 General overview 

So far mention has been made on how the complementary principle is a 

challenge to prosecution in the ICC;. It was also discussed that, the 

provisions dealing with state cooperation are too weak to have a binding 

effect on states that are not willing to cooperate with the court in its 

proceedings . In relation to the court's jurisdiction, the effect of opt- out 

clause for war crimes were ~ The above discussed challenges are 

challenges that arise from the provisions of the statute. Yet, the court is 

49 United States and the International Criminal Court 
<http://en.wikipedia.orglwiki/United_States_and_the _ International_ Criminal_Court> 
,. ibid 

" ibid 
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also surrounded by challenges emanating from external circumstances or 

existing international relations between the court and the international 

community. Among these the challenges the court is facing from non­

member states is a significant one . Accordingly, in this sub section the 

response of non-member states to the court, their reasons for their non­

membership and the effect of their non- membership will be discussed. 

The Court heavily relies upon the support of all states but especially on 

those powerful and influential states like USA, China, and Russia because 

these countries have economic and political dominance. However, these 

countries have not yet ratified the treaty. In fact these states had played a 

great role in the making of the ICC long ago. USA, for instance, had 

participated actively in the UN diplomatic conference of plenipotentiaries 

in Rome. 52 It helped lead the successful effort to ensure that the ICC's 

jurisdiction over crimes against humanity included acts in internal 

armed conflicts and acts in the absence of internal armed conflict. It has 

also successfully argued the definition of war crimes to include, crimes 

committed during internal armed conflicts last but not least, articles 18 

and 19 of the treaty are results of U.S delegation during negotiation. 53 

USA even signed the Rome statute, in the Clinton administration, 

although, it has officially withdrawn its signature by the Bush 

administration. Also, it has to be recalled that, USA has been praised for 

its contribution to the creation of ICTY. If that is the case, then what 

makes these states refrain from joining the court which they have 

struggled for? 

The fundamental concern of the USA was the unfettered power of the 

court to act with out any oversight by the United Nations Security 

Council. 54 The prosecutor is able to initiate prosecution and issue 

52 David s. Scheffer, The United States and the International Criminal Court (The American Journal oj 
international law, (vo1.93, No.1 , 1999), p.18 
II Ibid 
" Supra at note 34 p.632·633 
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indictment by using his ex officio power. This power of the prosecutor, 

America argues, can undermine the work of the Security Council which 

is charged with maintenance of international peace and security and 

disturb peace and reconciliation processes.55 

USA also highly criticized the court, for concerns of the court's power to 

prosecute non - party nationals for crimes committed on the territory of 

member states. According to the U.S government, this will expose U.S 

military service members or peace keeping forces for frivolous and 

politicized prosecutions. 

"The irony of the statute on article 12 was that it left open the 

potential situations like its peace keeping mission, may by mistake 

shot civilians being used as human shields or may hit hospitals, 

and hence, these Americans are highly exposed to prosecution by 

the court as article 12 allows the court to exercise its jurisdiction 

over nationals of non-member states".56 

Other fundamental concern of the U.S government is the undefined 

crime of aggression among others 5 7 This concern of the state seems to 

spring from its engagement in war in different part of the world with the 

pretext of self defense freeing people from dictators and disseminating 

democracy to the rest of the world . The country is concerned that in 

absence of a precise definition of the crime of aggression, this venture of 

the state will be confused with aggression . 

China on the other hand, opposes the proprio motu power of the 

prosecutor fearing that s / he will influence or interfere with the judicial 

sovereignty of states in addition to its concerns about article 12 as 

citizens of non members will be subjected to ICC prosecutions. 58 It also 

criticized the court for the inclusion of domestic armed conflict under the 

" ibid 
" Ibid 
51 Ibid 
so Id.p.582.583 
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court's jurisdiction with in the definition of war crimes. 59 India on the 

other hand opposed the court for its failure to include international 

terrorism in the crimes covered in the statute.60 

Their non-membership by itself will be a substantial challenge to the 

future success of the court. The experiences they have accumulated from 

their participation in these ad hoc tribunals and in the ICJ could have 

been a huge asset to the court. In addition, they have many learnt 

international jurists. If they were members to the court, their jurists would 

have been a great help by participating at different level in the court, for 

example as judges and prosecutors. Besides, their membership could 

have given the court credibility and acceptance by other states. Even if I 

do not suppose that the non membership of the USA and the other 

prominent states will bring the demise of the court as it brought the 

downfall of the League of Nations, I believe that their non membership is a 

great loss to the court. 

What is more, the court will get its fund from the contribution made by 

states and other international organizations all expenses of the court 

including expenses for investigation of crimes, for administrative purpose 

and other expenses are covered by the contribution of the member 

states. 61 Then, the writer feels that the non member ship of these states 

is an enormous challenge to the court. 

3.5.2 USA's opposition to the ICC 

Above, we have seen the effect of non membership of powerful countries 

on the credibility and acceptance of the court. As said earlier USA is not 

party to the Rome treaty. USA, however, did not simply sit by not 

ratifying the statute of ICC. USA is working hard on all directions to 

" Ibid 
60 Ibid 
6 1 Art.115 of the Rome statute 
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weaken the world court, which is there to prosecute the actors of crimes 

against humanity, war crimes and the crime of genocide. Even more the 

US government is legislating laws that will have effects of protecting its 

citizens who have committed these egregious crimes, from prosecution. 

American service members' protections act (ASPA), are one of the 

country's actions to under mine the court and becomes a law on August 

2, 2002.62 According to section 2004 of this act all forms of cooperation 

including responding to a request for cooperation, transmittal of letters 

rogatory from the ICC, extradition, use of appropriated funds to assist 

the court by agency, entity, local government and even by courts of the 

USA is absolutely prohibited. Section 2007 of ASPA for example, 

prohibits U.S military assistance to countries that join the court, but 

that do not sign impunity agreement, also known as Article 98 agreement 

with the U.S to send any American sought by the court. 

More surprisingly, ASPA under section 2008 also empowers the U.S 

president to use all means necessary and appropriate to free any 

American detained by ICC. This is also known as "The Hague invasion 

act" as it envisages the use of military power in the court's head quarters 

where suspects being detained, in The Hague. 

USA, is also signing bilateral impunity agreements with many states. 

This agreement prohibits the surrender to the ICC of US military 

personnel, employees and nationals including of course, the current and 

former government officials.63 In fact it has succeeded in entering with 

impunity agreement with around 100 states by June 200S.To force states 

sign the impunity agreement with it, USA adopted legislations requiring 

the suspension of military assistance and economic support fund (ESF) 

62 American Service Members Protection act ,The American Journal ojinlernalionallaw, (vol.96, No.4, 
2002) 
63 Supra note 48 
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to those states that do not ratifY the agreement.64 In the year 2003 it 

stopped military aid to 35 countries. Many international organizations 

including Amnesty International, Human Rights Watch and European 

Court of Human Rights, claimed that the impunity agreements are 

inconsistent with the spirit and purpose of article 98(2) of the Rome 

statute. This article provides ICC may not proceed with request for 

surrender that would require the requested state to act inconsistently 

with its obligations under international agreements. Hence, they say, as 

article 98 is normally used in international law to refer to status of forces 

agreement (SOFA), mission agreements and extradition treaties this 

provision should not create a general exclusion for other states nationals 

from being handed over to ICC.65 

But, are USA's activities to undermine the court in line with its 

obligation under international law? USA strongly opposed article 12 of 

the statute claiming that this provision will make the nationals of 

member states to be prosecuted by the court and thus is an invasion of 

sovereignty. But, is jurisdiction of ICC over non-party nationals an 

invasion of sovereignty or democracy as the government claims? To this 

writer, quite the contrary is true. Article 12, helps countries to defend 

their sovereignty against atrocities committed by foreigners in their soil 

and there by enable prosecuting states to fulfill the observance and 

dominance of democracy and in the furtherance of the rule of law by 

prosecuting such criminals who would have enjoyed immunity from 

prosecution by the non membership of their national states. 

3.6 Peace vs. Justice 

The world is full of chaos, and disorders, due to man made and natural 

disasters. The main source for such disturbances, however, is internal 

armed conflicts between central government and rebel groups here and 

64 ibid 
65 Ibid 
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there. During such conflicts various forms of crimes may be committed 

by either force on innocent civilians. The effect of these is unimaginable. 

Many will be displaced, killed and the political stability of that state will 

be in question. What is more the international peace and security will be 

disturbed. It is natural for that state then that to find mechanisms to put 

an end to the conflict. One of the ways for stopping it is to start peace 

talks with the very leaders of who are responsible for such egregious 

crimes. 

The peace talks involve among other things the granting of amnesties 

from prosecution by either national courts or international tribunals. The 

underlining principle behind amnesties is to forget and forgive. 

Amnesties will be given because 'insisting on criminal pJ:O.Secution can 

prolong_ the conflict, resulting in more death, destruction and human 

suffering.'66 Reflecting this reality, during the past several years, a 

number of states have granted amnesties to the leaders of rebel groups 

who have been accused of conducting gross human right violations. 

Mention can be made of sera Leon's situation .In the internal conflict in 

sera Leon in the 1990's, rebel groups known as RUF were accused of 

killing an estimated six thousand civilians and mutilating many more. 

However the famous leader of RUF, Foday Sankoh was given the position 
~. 

of vice presidency in accordance with the agreement made to stop the 

conflict in the country. 

Yet, there arises the interest of victims of the criminal acts of those 

perpetrators. Here two incompatible interests come to the picture, the 

need to restore peace by granting amnesties on the one hand and the 

victims' interest for justice on the other hand. According to one writer, 

66 Michael p. Scharf; The Amnesty Exception to the Jurisdiction of [nternational Criminal Court, Cornell 
inlernalional law journal, (1 999) 
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'For an emergmg democracy as in a society in transition from 

conflict the choice between amnesty and punishment is not an easy 

one'.67 

This is because, saying that the suspect must not go unpunished would 

mean, letting the violence continue at the cost lives of many as the rebels 

will not cease fire unless they are given amnesties .Giving amnesties on 

the contrary, would mean denying justice to the victims and future 

grievance. It will also defeat the very purpose of international criminal 

law which is discouraging future human right abuses, and the 

commiSSIOn of international crimes in the future . As professor Cassese 
v" 

once stated 

"It is doubtful that amnesty would heal open wounds. Particularly 

when very serious crimes have been committed involving ethnic, 

religious or political groups .. ... Psychological wounds may fester if 
attempts are made to sweep past horrors under the carpet. 

Resentment and hate are temporarily suppressed; sooner or later, 

however, they resurface and spawn greater violence and crime. " 68 

Of course justice embraces not only prosecution but also the restoration 

of peace. 

The object of this section, however, is not to suggest an answer to the 

question 'which one should be preferred'? It is to show the writer's fear 

that amnesties given to international criminals have been and are 

challenges of prosecution be it in national courts or in international 

stages. More recently, Uganda started peace talks with the leaders of LRA 

to lay arms and stop the conflict which lasts more than twenty years, 

given they be given amnesty from prosecution by the ICC. It has to be 

recalled here that the prosecutor of the ICC has issued arrest warrants 

for five LRA leaders and that is why Kony the rebels' leader refused to 

67 Andreas O'shea, Amnesty for crime in International Law and Practice,( 2002)p.5 
68 Supra at note 4, p. 313 
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negotiate with the government of Uganda unless ICC drops its arrest 

warrants. 

When we come to the statute of ICC, although the preamble of the 

statute seems to reject amnesties it does not in fact prohibit amnesties. 

This is inferred from the readings of articles 16 and 53 of the statute. 

While article 53 allows the prosecutor not to initiate investigations and 

prosecutions, when he/she thinks that there are reasonable grounds to 

believe that an investigation would not serve the interest of justice, 

article 16requires ICC to defer to the Security Council any proceedings 

commenced. 

As per article 16 The security council has the legal authority to require 

the court to respect an amnesty if two conditions are fulfilled; that the 

security council has determined the existence of a threat to the peace, a 

breach of the peace or an act aggression under article 39 of the UN 

charter and that the resolution requesting the courts deferral is 

consistent with the purposes and principles of the United Nations with 

respect to the maintenance of international peace and security. We can 

infer from this that the court provides circumstances under which 

amnesties are considered even by international court. To conclude the 

ICC is surrounded by various problems that might the court from 

achieving its end. 
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Conclusion and recommendation 

It was decided that the actors of the most egregious cnmes to the 

conscience of humanity should be prosecuted and brought to justice. 

This consensus was reached after; the world had witnessed the human 

right atrocities in most parts of the world, starting from the devastating 

world wars. The stage that was preferred to prosecute and to give justice 

to those atrocities is the international criminal court. 

International criminal court has jurisdiction over the most heinous 

crimes of international concern; war crimes, crimes against humanity, 

the crime of genocide and the crime of aggression. The court will exercise 

jurisdiction over the crime of aggression only after it is defined. 

It was discussed that the court's jurisdiction will be triggered by, state 

parties, the Security Councilor the prosecutor propriomotu. In addition 

to the trigger mechanisms, in order for the prosecutor to be able to 

initiate investigations the crimes must be committed in the territory of 

state parties or must be committed by national of state party or the 

national or territorial state must consent to the jurisdiction of the court. 

However, the court is surrounded by challenges that arise either from the 

statute it self or from international circumstances. The main challenge 

the writer deems, emanates from the principle of complimentarity. ICC is 

created to be supplementary to national jurisdictions. Yet, it is the 

writer's view that the very existence of the principle creates a challenge to 

the court's prosecution. It puts the court in jurisdictional competition 

with national courts thereby create culture of impunity. Despite its short 

comings and problems, however, the writer suggests the court should 

continue as it is. This is because, not a single state will accept the court 

with primary jurisdiction being cognizant of the existing attitude of states 

toward state sovereignty. So, as 'something' is better than 'nothing' 
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complementarity is the choice to be made. But if the feature success of 

the court is needed the writer believes states should consider their 

attitude over and over again. 

The importance of state cooperation was also raised. Yet, the statute 

paradoxically limits the needed level of cooperation from states as it 

leaves the manner of cooperation to be determined by states national 

procedural laws including, of course, the arrest and surrender of 

suspects will be determined by states procedural laws. Hence the 

writer's fear is that as states procedural laws differ they may not comply 

with the requests from the court alleging that it is not in line with their 

procedural laws. 

Accordingly, the writer recommends that the statute should at least set 

some minimum universal standard of its own that might serve incases of 

conflict. In addition, it was stated that the statute nowhere provides what 

measures the court will take against non -cooperating states rather than 

stating that the non compliance by states will be referred to the assembly 

of states. The statute, in the writers view, should specifically state the 

effect of non compliance in clear and stronger terms. 

The court will also need cooperation from non member states to the 

statute. But, some powerful states have not joined the statute including 

USA, China, and India. It is true that the membership of these states will 

be a huge asset to the court. Hence, member states must exert efforts 

and encourage them to join the world court so that the dream of many 

will come true; justice be done in the world where ever the crime is 

committed. 

In addition, it was stated the court has jurisdiction over war crimes. 

Surprisingly enough, however, the statute comes up with an opt-out 

clause to war crimes which will allow state parties to opt out for war 
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crimes for a period of seven years. It is clear that given the existence of 

internal and international armed conflicts here and there in the 

world,this provision would defeat the raison d' etre of the court. This 

work suggests then that this provision should be excluded from the 

statute . 

The Rome statute gives the Security Council the power to defer 

investigations or prosecutions that are already commenced. This power, 

although, is in line with the council's mandate under the UN charter, the 

writer suggests must not be unlimited. Otherwise the writer fears, it may 

be manipulated by some states. 
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INTRODUCTION 

The presen t report is s ubmitted b y the Prosecuto r of the Inte rnational C rimi nal Cou rt pursuant 

to paragraph 8 of Security Coun cil resolu tion 1593 (2005) and supple ments th e address g iven by 
the Prosecutor o n the acti vit ies undertaken to imple ment UNSCR 1593 (2005) s ince the las t 

report to the Co unc il o n 13 December 2005. 

In adopting UNSCR 1593 (2005), the Council has affi rmed that ju s tice ilnd accountabi lity il re 

c riti cal to achieve las ting peace and security lin Da rfur. This positi o n is re in forced in resolu t"io n 

1674 (2006) which concludes that preve ntion o f armed confli ct requires a co mpre he ns ive 

approach a n d that end ing impu ni ty, th rou g h a ppropri a te na t ional and intern{ll"iona l 

mechanisms is essenti zll to e nsurin g the no n-recurren ce of abu ses. 

The Prosecuto r outl ines in this report th e prog ress in the in ves ti gation . In execu ting hi s 

resp ons ibilities, the Prosecutor h as a d uty to e nsure that e viden ce is co ll ec ted and hilndled in a 

confidentia l manner, consis tent w ith the Rome Statute and the Rules of P rocedure, that d ue 

process is afforded to a ll parties to the p roceedings and that pa rti cular aUen ti on is g iven to tl", 

responsibility of the Court to protec t v ictim s and w itnesses. The assess ment of th e ev id e nce wil l 

ultimate ly fall to th e Jud ges of the International C rim inal Court. 

The swift fulfil1nent o f the mand a te of the Office of the Prosec uto r (OTP) req uires th e f,,11 ond 

unconditional coopera tion o f s ta tes and o rga n isa ti o ns, p a rt icul a rl y t+'l(~ Co ve rnnwn l o ( th e 

Sudan and other parti es to the conflict in Darf-ur, as we ll as th ose o rg ani sa tion s 'vvi th s ig nifi ca nt 

presences o n the g round s uc h as the Africa n Un io n (AU) an d the U nited No tio ns (U N). 





CONDUCT OF THE INVESTIGATION 

The continu ing in security in Darfur is pro hibiti ve o f e ffec tive inves ti g ati o ns in s id e Da rfur, 

particularly in light o f the absence of a functi oning and sus tai nable sys tem for the pro tection of 
victims and witnesses . The inves tigative activities of the Office are the refo re co ntinuing o uts ide 
Darfur. Since the last report to the UNSC, the OTP has cond uc ted over 40 missions to more th an 
13 countries, collecting witness statements and othe r ev idence, and co nclu ded 7 new 
agreements and arrangements w ith intern ational o rgan isa tio ns an d bodies regu lat ing the 

provis ion of info rmation fo r the inves tigati on. 

In addition, the ICC has es tablished a temporary field presence in Chad in orde r to access the 

refu gee population fro m Darfur currently s ituated in Easte rn Chad. The acti vi ties o f the Offi ce 
were severe ly disrupted as a result of clashes between Chadia n Gove rnment and rebel fo rces in 
April 2006. The fi eld office was tempora rily closed and staff withdra wn. O pe ra ti ons a re 
expected to resume soon. 

Crime Patterns 
The investigation team has co ll ated information relating to al leged crim es into a Dar fur Crime 
Database. The anal ys is o f th is data, relating to the pe riod October 2002 .- Ma y 2006, shows 
significant var iations in the crime patte rns reflecti ve of the diffe rent phases o f the co nflicl, wilh 
violence esca lating be tween October 2002 - April 2003 and pea kin g d urin g th e pe ri od .Ap ril 
2003 - April 2005. 

The Office has so far documented (from public and non- public sources) tho usa nds o f al leged 
direct killings o f civi lian s by pa rti es to the co nflict. The available info rm atio n indi cfl lcs th fl l 

these killings include a significant number of la rge scale massacres, "vi th hund reds 01 victims in 

each incident. The Office has selected seve ral of th ese incide nts for furthe r in ves liga ti on and 

analysis. A large number of v ictims and wi tnesses in terviewed by the OTP have reported Ih al 
men perce ived to be from the Fur, Massali t and Zaghawa g ro ups we re de li be ra te ly ta rgeted . In 
most of the incidents where the OTP has collected evidence the re a re eye-witness accou nl s th ai 
the perpetrators made statements reinforcing the targe ted na ture of the a ttacks, such as 'we w ill 
kill all the black' and 'we w ill dri ve you out of this land .' 

• In addition to d irect killings, there is a signifi cant amount of info rmati on ind icating th at 
thousands of ci vilians ha ve died since 2003 as a consequence of the co nd itions of life resu lting 

from the conflict and the ensuing displacement. These include a lack of shelte r and b"sic 
necessities for s t:rvival as a result of the destru cti on of homes, food s tocks, and Ihe looling of 
property and livestock, as well as obstacles to th e prov ision of life-sav ing human ita ri "n 
ass is tance. This type of 's low death ' has pa rticu la rl y a ffected l'ile mos l vu ilwr"blc g roups, 
including children, the elderly and the s ick . 

The Office has a lso registered hundreds of a lleged cases of rape. T hi s is likel y to be indic" tive of 
a practice that was endelnic amo ngs t" some g roups involved in th e conflict and in rela ti on 10 

which there are indications of significant under- repor ting. The Office has interv iewed a number 

of v ictinlS of alleged rapes and has cornmi ss ioned fu rther ex pe rt stu dies in this Pl rL~i:1. In May 

2006 the OTP o rganised a wo rkshop on the inves tiga ti on of sexual "nd ge nder cri mes, 



particularly in the con tex t of Darfur, involving experts from national criminal justice sys tems, as 

well as the other international criminal tribunals and non-governmen tal organ isations. The 

meeting facilita ted an exchange of ex pe riences and the identifica ti on of bes t practi ces in dealing 
with sexua l violence cases. 

The avai lable information a lso h igh lights a w idespread patte rn of d isp lacement o f civilians, 
with recent es timates of some two million d isplaced persons and refu gees from Darfu r. The re 
was a s ign ificant increase in di splacement between mid -2003 and mid -2005, co nsistent w ith 

peaks in violence (July-August 2003 and Jan-Feb 2004). The firs t three mo nt'hs of 2006 have also 
seen an increas~ in displacement in specific areas around Shei ria; Gereida; Haskanita and Jebel 

Marra. West Darfur appears to have by far the highest co ncen tra tion o f d isplace ment, aga in 
correlating with the concentration of killings and other forms o f violence in th at a rea. The re is 
information and evidence to suggest that the civili an populati on was forcibly d isplaced from 
their homes, in a widespread and systematic manner, for reasons no t rela ted to the co nfli ct, ilnd 
that those po pulations were den ied the opportunity to re turn . 

Destruction of property and loo ting is a prevalent feature o f the crimes in Darfu r, wi th repo rts 
of destru ction and looting in up to 2000' vill ages th roughout th e three Darfu r s tates. The 
widespread scale of th is destructi on is ev ident fronl the ava ilable w itness statements, as \Nell as 

an abunda nce of aerial and satell ite imagery. 

Religious property and symbols also appea r to have been the target of attacks, with repo rts of 
the destruction o f mosques (approximately 65 in West Da rfu r, Dar Masalit) and atta cks on oth er 

places of worsh ip. Furthermore, the re is information indica ting that parties to the confl ict 
directed allacks on othe r non-military objec tives, including attacks on med ica l fa cilities. 

In addi tion, reports conti nue of direct attacks on humani ta rian workers and peacekeepe rs, 

including the killing of African Union peacekeepe rs in 2005 and 2006. These a ttacks are not only 
grave examples of potenti al war crimes; th ey also have a direct impact on the delive ry of vital 
services that exace rbates the su ffering of the most vu lnerable g roups in Darfur today. 

Parties to the Conflict: Identification of Individual Criminal Responsibility 
The Office has ga thered in formation and ~vidence of crimes alleged to ha ve been commit t'ed by 
all parties to the conflict. In the current phase of th e in vestiga tion th e Prosecuto r has id entifi ed 
specific cases for full in vestigati on and ~ossib le prosecuti on. In making thi s se lec t'i on, t'he 
Prosecutor is governed by the specific requirements of th e Statu te and Rules of Proced ure and 
guided by objective crite ria and gene ral princip les o f independ ence, impartial ity and non­
discrimination. As stated in previous report's, the list o f 51 names prov ided by th e Inte rn a ti ona l 

Commiss ion of Inquiry on Darfur remains confiden tia l and represent's th e co nclusions of that 

Commission acting pursuant to their mandate. It is not binding o n the P rosecuto r an d is not a 
basis for the identification of those pe rsons to be prosecu ted by the Court. 

Althoug h any crime falling wi thin the ju risdiction of the Court is serious, th e g ra vit y of the 
crimes is central to the process of case selection. The Office loo ks at fa ctors such as the sca le an d 
nature of the c rimes (in pa rticula r, hi gh nu mbers of kill ings), th e sys tematic charactw and 
impact of the crimes, as well as other aggra va ting fa cto rs. 



'. 

In addition to the gravity of the crimes, the Office has analysed crime patte rns based on 
perpetrating g roups, geographical location of alleged crimes, as we ll as the access ibil ity of 
evidence. The im pact of ICC in vestiga tions and prosecutions on the prevention of future cr imes 
is also an im·portant consideration, and particul ar attention wi ll the refore be given to 
investigating the crimes cu rrently affecting the li ves and sa fe ty of the two million displaced 
civi li ans, in an effort to contribute to thei r protection from furthe r attack ane! to th e deli very of 
humanitarian aid . 

The ICC has jurisdiction over crimes against humani ty, war cri mes and genocide. Various 
I 

allegations have been made that some of the groups involved in the commission of crimes in 
Darfur did so with specific genocidal intentl. This issue remains the subject of in ves tiga ti on and 
the Prosecuto r has not, and will not, draw any conclusions as to the charac ter of the crimes 
pending the com pletion of a full and impartial investigation. 

Identify ing those indi viduals wi th grea test responsibility for the most serious cr imes in Da rfu r 
is a key challenge to the in vestigation. The complexity of the confli ct in Darfur exace rbates thi s 
challenge, given that it in vo lves multiple parties, va rying over time throug hout the different 
states and locali ties, which are not easily dis tinguished by uniform or insignia. Give n the sca le 
of the alleged crimes in Darfur, and the complex ities associa ted with the identification of those 
individuals bearing greatest responsibility for the crimes, the Office currently anticipates the 
investigation and prosecution of a sequence of cases, rather than a sing le case dealing with the 
situation in Darfur as a who le. The selection and progress of these cases wi ll be based on the 
best possible evidence avai lable to the Office at the relevant time. As soon as the Office gathe rs 
s ufficient info rn1 at ion to l11ee t the evidential standards in the Statute, thf>J1 th at info rmation w il l 
be presented to, and assessed by, the judges at that time. 

ADMISSIBILITY 

In previous reports to the Security Counci l the OTP has referenced the variou s mechan isms 
established by the Government of the Sudan to dea l with the alleged crimes in Darfur, 
including: the Darfur Specia l Court, established in June 2005; the two add itional Courts createci 
in Novembe r 2005; the ad hoc institutions to support th e work of those Courts, including the 
Judicia l In vestigations Comm ittee and tt,e Special Prosecutions Commiss ions, as well as the 
National Commission of Inquiry, Committees aga inst Rape and the Specia l and Special ised 
Courts of 2001 and 2003 respectively (Annex I provides a bas ic di ag rammatic ove rview of these 
various mechanisms). 

During this reporting period the Office has gathered significant amou nts of information re lated 
to these mechanisms and carefully reviewed their activities to determ ine whe th er or not the 
Government of the Sudan has dealt with, or is dea ling wi th, the cases that the Prosecutor is 
likely to select for prosecution. 

For the purposes of this assessment, 'case' represents a specific incident in w hi ch crimes with in 
the jurisd iction of the Court have been committed by identified pe rpetra tors. The OTP assesses 
national criminal proceedings to dete rmine w hether th ey dea l wi th the specifi c incidents and 



perpetrators that the OTP, following investigation, have de termined car ry th e g reiltest 

responsibility for the crimes. 

As part of this fact-finding process, the Government of the Sudan facilitated the vis it of an OTP 
delegation to Khartoum in February 2006 fo r an extensive programme of meetings with 
representatives of various judicial and investigative mechani sms and Government departments 
including the Min ister of Justi ce, the judges of the Specia l Cou rts and the Chief Justices of each 
Darfur state, senio r officia ls of the Ministry of the Inte ri o r, representatives of the prosecution 
services and the Judicial Investigations Com mittee, the Adv iso ry Council fo r Human Rights, th e 
Committee for Combating Gender-Based Violence, the National Comm ission of Inquiry ilnd th e 
Wal i of South Darfur. The meetings took place in Khartoum and a ll meetings were forma lly 
video recorded. 

Initiation and Conduct of Investigations 
In assessing the conduct of national proceedings in relation to Darfu r, it is instru ctive to note 
how cases are inves tigated and selected for prosecution. In this context, the Specia l Courts are 
primarily serviced by the Judicial Inves tigations Committee and the Special Prosecutions 
Commissions. 

The Judicial Investigations Committee (JIC) was established by Presidential Ord er on 19 
January 2005 to inves ti ga te inciden ts identified in the reports of the International and Na tional 
Commissions of Inquiry. The JIC has focused on incidents a lleged to have taken place in the 
areas of Buram and Kass (South Darfur); Kutum, Mallit, Taw il a and El-Fashe r (North Darfur); 
and Kulbus, Garsila/Wadi Saleh (West Darfur). According to available information, it appears 
that no investigations have yet been comple ted by the JIC and no cases have been presented to 
the Court as ready for trial. 

The Special Prosecu tions Commissions (SPC) were establi shed by the Ch ief Ju stice of th e Sudan 
in January 2006. There are three Commissions, with one assigned to each Darfur Sta te (a nd each 
State Special Court), mandated to look into offences that have taken place afte r the wo rk of the 
International and National Commissions of Inquiry. There are repo rts of inves tiga ti ons into 
incidents alleged to have taken place in Tama and Hamada (South Darfur) and El-Gene ina 
(West Darfur). 

The reported crimes that occurred in Hamada (January 2005) are s tated to have taken place in 
the con tex t of an alleged coordinated operation by Gove rnmen t of the Sudan armecl forces and 
armed militias to dea l with rebel elements located in the area. Ava il able info rmation ind ica tes 
that the incident left over 100 civilians dead, more than 30 women we re ra ped and there was 
widespread destruction and looting. The President of the South Darfur Spec ial Court has 
ind icated that the case is sti ll under in vestiga tion, but th ere appears to ha ve been limited 
progress in the co llection of ev idence and the identifica tion of the perpetrato rs. He went on to 
highlight that the in vestigation faces real challenges du e to the lack of access to witnesses 
loca ted in rebel controlled areas. 

In relation to the Tama case, there are recent reports of the acquittal of three indi vid ual s on 
charges of war crimes (including two members of the Bord er lntel ligence Guard) apporentl )' 



due to a lack of evidence. These individuals were reportedly convicted of theft and se ntenced to 

two or three year's impri sOlllnent. 

In addition to these special investigative mechanisms, the Chief jus tice of the Sud an al so has the 
authority to refer specific charges to the Special Courts. At present thel:e is no information 

indicating that any referrals have been made by the Chief justice . 

Darfur Special Court 
The Darfur Special Court has been present~d by the Government of the Sudan as an alternative 

to the prosecution of cases by the Internationa l Crimina l Court - invok ing the complementarity 

framework underpinning the Rome Sta tu te. 

At the time of the establishment of the first Darfur Special Court, the President of the Court 

highlighted that the subject-matter jurisdiction of th e Court would include crimes against 

humanity and war crimes and that the Court would deal with any pe rpetrators, rega rdl ess of 

rank or affiliation. Moreover, the Government of the Sudan announced that approximately 160 

suspects had been identified for investigation and possible prosecution: 92 from South Darfur, 

38 from North Darfur and 32 from West Darfur. 

With regard to. the work of th e first Darfur Special Cour t, there are no signifi can t cha nges si nce 

the las t report of the Prosecu tor to the Security Council. So far the Special Court has conducted 
6 trials of less than thirty suspects. The cases include 4 incidents of armed robbery, 1 inciden t of 
receipt of stolen goods, 2 cases of possess ion of firearms without a licen ce, .J case of intention al 
wounding, 2 cases of murder and 1 case of rape . Eighteen of the defendants we re low-ranking 
military officials (including 8 menlbers of the Popular Defence Forces); the rem.:1ind er appea r to 
be civilians. The President of the Special ' Court has stated that no cases in volvi ng se ri ous 

I 
violations of international humanitarian law were ready for trial and that the six cases se lected 

were in fact chosen from the case files lying1before the ordinary Courts. 

Other Mechanisms 

National Commission of Inquiry: The NCOI was estab lished by the Pres ident o f the Sudan in 

May 2004 to investigate human rights violations by armed groups in Darfur. The Comm iss ion 

made significant efforts and is reported IJ) ha ve met over six ty-five times and li stened to two 

hundred and twenty eight witnesses, including during a number of visits to Darfur. The 

Commission recommended further investigations into incidents in Dele ig (Wes t Da rfur); 

Tanako, Kass and Buram (South Darfur) and Meleit and Kelebs (North Darfur). 

Ad Hoc Committees: Various ad hoc committees have been established in the three Darfur 

States fo llowing from the recommendations of the NCOI. The Governor of South Darfur IS 

reported to have been particularly active in establishing committees to look at inciden ts in 
Hamada, Buram, Khor Abeche, Marla and Labado. 

Committees against Rape: The Committees against Ra pe w ere establi shed by dec ree of the 

Minister of justice in july 2004. No specifi,c inves tigations or cases have bee n broug ht by the 
Committee so far in relation to allegations of sexual violence in Darfur . 

! 



Unit for Combating Crimes against Women: The Unit for Combating Crimes aga inst Women 
was established by the Ministe r of Justice in February 2006. Its mandate is prospective with a 
view to itnplementing an action plan for eliminating violence against women which is a Sudan 

wide plan, with Darfur as an immediate focus. This unit, whilst a pos iti ve s tep, is not in vo lved 
in the investigation or prosecution of alleged crimes as such for the purposes of ad missib ili ty. 

Tribal Reconciliation 
The Government of the Sudan has provided the OTP with a significant amount of information 
relating to the conduct of traditional reconciliation mechanisms in Da rfur as a way of resolving 
conflicts between tribes. Various tribal meetings are reported to have taken place in Darfur, 
including Mellit, Shearia and Abata. Such processes are a lso given a fo rmal ro le in the contex t of 
the Darfur Peace Agreement, with the establ ishment of a Tribal Reconci liation Committee and 
the proposed Darfur-Darfur Dialogue. These processes a re not criminal proceedings as such fo r 
purposes of assess ing the admissibili ty of cases before the ICC, but they are an important part of 
the fabric of reconciliation for Darfur. 

Admissibility Assessment 
In previous reports the OTP has highlighted the fact that the admissibi lity assessment is a en,;" 
specific assessment and not a judgment on the Sudan justice sys tem as a who le. Once l'I, e 
Prosecutor has identified the cases he intends to take forward for prosecution, he must examine 
whethe r or not the national authorities are conducting or have conducted ge nuine l1(ltional 

proceed ings in re lation to those cases. 

It is clear that the nationa l au thorities face significant challe nges to the conduct of effective 
criminal proceed ings in Darfur, particularly in light of th e fact that the confli ct has destTOyed o r 
dislocated the normal criminal justice infrastructure. For exa mple, in North Derfur, as of mid-
2005, many members of the judiciary and prosecution se rvi ce we re reloca ted to EI-!'aslle'r 
leaving most of the State unattended. In the six localities in West Darfur, onl y three had 
sporad ic prosecution se rvices between 2002 and 2005. Most of the s taff we re based out of EI­
Geneina, with restri ctive travel due to the security conditions. In South Darfur the conflict 
displaced many of the twenty seven judges and severely lim ited the number of cases 
investigated and brought before the Cour t. 

The Native Courts were a lso heavily undermined. Whilst these courts focu s on civil d isputes, 
they form a part of the infrastructure for peacefu l settlement of disputes be twee n farmers and 
herders in Darfur. In West Darfur there are reports that five heads of the rural COli rts we re 
assass inated. In South Darfur a limited number of the ninety th ree Cour ts a re flill choning 
reported ly due to a lack of security. 

The Special Courts appear to remain re lat ively inaccessible, with judges perfo rmin g other 
duties in K har toulll, awai ting the start of trial s in Darfur . Limited resources and speCialised 

expertise with reliance on existing infrastructure for in vestigations is also harn pering progress. 

Some efforts have been made by the Government of the Sudan to recti fy th ese deficiencies, 
including deployment of forensic teams (May 2005), b ll t these e ffo rts ha ve also repo rt ed ly been 
restricted by the lack of security on the g round. 



Many of the investigation mechanisms are reacti ve to complaints, but there is a reluC:Ulllce or 

inability on the part of witnesses and victims to come forward wi th complaints and in some 
cases there are allegations of intimidation and harassment of complainants. This is parti cularly 
prevalent in the context of rape allega tions. The lack of any system for protection of witnesses is 
also a strong disincentive to complainants and presents a se rious obs tacle to the conduct of any 
effective na tional criminal proceedings. 

Conclusion 
Based upon the curren t OTP assessments, it does not appear that the national authorit ies ha ve 
investigated or prosecuted, or are investigating and prosecu ting, cases that are o r w ill be the 
focus of OTP attention such as to render those cases inad missible befo re the ICe. The Offi ce 
reinforces the point made in previous reports, that this assessment is on-go ing and a final 
determination w ill be made foll owing a full investigation of the specific cases that are selected 
for prosecution. Thi s will require the continued cooperation of the Government of the Sudan in 
providing access to p roceedings, to officia ls and institu ti ons, including in Darfu r, and to 
relevant documentation. 

INTERESTS OF JUSTICE 

The Prosecutor continues to gather information from various organisations and indi vidua ls 

relevant to the Article 53(2)(c) assessment of the interests of justi ce. In making thi s assessment 
the Prosecutor will explore ways to collect, and take into account, the v iews of the witnesses 
and victilTIS of the crin1es in a systematic and comprehensive Inanner. 

COOPERATION 

Progress in the investigations and prosecution of crimes in Darfu r rests in particular on the 
coope ration that the ICC rece ives from the Gove rnment of the Sudan, the Afr ican Onion, the 
United Na tions 'and other organ isations with a significant presence in th e region. The Secu rity 
Council has foreseen this in resolu tion 1593 (2005). 

Paragraph 2 of UNSCR 1593 (2005) requires the Gove rnment of the Sudan and all other pal'lies 
to the conflict in Darfur to cooperate fully with, and provide necessa ry assis tan ce to, the Court 
and the Prosecutor. Other states and o rganisations are also u rged to cooperate full y. 

Paragraph 3 of UNSCR 1593 (2005) invites the Court and the African Union to d iscuss practical 
arrangements for facilitating the work of the Prosecutor and the Cour t, including the pOSS ibility 
of conducting proceed ings in the region. 

African Union 

Previous reports by the Prosecutor to the Security Counc il have highli ghted th e s low prog ress 
in the cooperation be tween the OTP and the Afri ca n Union Mission in the Sudan (AMIS) . 

Since December 2005, the Office has engaged on a nu mber of occas ions wi th AMIS and th e 
African Union seeking to ex pedite cooperation. Representatives of the OTP met with AMlS in 
Khartoum in February and delivered a detail ed requ es t for info rm ation re levant to th e 
investigation. The Prosecutor has also offered to br ief the AU Peace and Securit y Cou ncil (I'SC) 



on the activities of the Office in Darfur and on the importance o f th e re lati onship be tween the 
ICC and the AU in reinforcing mutual efforts to ensure jus ti ce and accounta bi lity. 

The Prosecutor welcomes th e recent statement of the AU Peace an d Secur ity Council in its 
communique of 10 March 2006 supporting cooperation be twee n the AU and the Cou rt in 
Darfur. The Prosecutor has also rece ived confirmation in writing by AmbCJssad or Kon an.~ (AU 

Commission Chairperson) and Ambassador Kingibe (AMIS Special Representati ve and Head of 
Mission) of the commitment of the AU to fully coope rate with the ICC and th e dete rmin a ti on o f 
the AU to assist in the fight against impunity. In additi on, it is anticipated that th e Prosecuto r 
will brief the AU PSC in the near future on progress in the co ntex t of UNSCR 1593. 

These a re s ignals that coope rati on will now be fo rthco min g, but it is impo rtant to rei terate th a t 

the exped itious assis tance of the African Union remains a fundamen tal component to prog ress 
in key aspects of the investigation. 

Other States and Organisations 
The Office has been closely following the di scussions in the Security Council on the di stribution 
of responsibilities between AMIS and a possible future UNSC mandated mi ssion. It is important 
that all parties to these discussions take into account the need for a cl ear basi s for coo perati o n 

with the ICC, in the implementation of UNSCR 1593 (2005), particularly in th e co ntex t of 
providing a system for the pwtection of witness and victims. The cooperation and ass is tance of 
the AU and the UN will be essential to any future opera ti ons in Darfur, th e abse nce of whi ch 
will be a rea l imped iment to rapid progress in the in vestigation. 

In March 2006 the OTP concluded an exchange of le tte rs wi th the Panel of Experts established 
pursuant to UNSCR 1591 (2005). The exchange of le tters gran ts the Pane l access to the 
information ga the red by the Commission of Inquiry, but does no t include the lis t of 51 names 
that was annexed to the Inte rnationa l Commission of Inquiry report. Tha t list remains 
confidential in the possession of the Prosecutor. 

The Prosecutor notes the developments in the work of the UN Sanctions Committee and the 
listing of individuals for the purposes of. sa nctions and is closely following the work of th ese 
bodies. This list of individuals is in no way connected to the process of identifi ca tion o f 

individuals fo r possible prosecution by the ICC. It is impo rtant to reinforce th e fa ct that the 
mandate and activities of the Sanctions Committee and the ICC are distinct and th a t th e wo rk of 
the ICC is governed by speci fic evidentiary s tandards and specific rules o f proced ure and 
evidence. 

Government of the Sudan 

In December 2005 the OTP reported to the Security Council on a series of coope rati on req uests 
that had been made to th e Government of the Sudan. These included a visit to the Sudan to 
assess national proceedings relating to Darfur, and the de live ry of a w ritten repo rt on maile rs 
identified by the P rosecuto r to the Sudanese authorities in preparation for th e co ndu ct of 
interviews of officia ls w ho due to their positions co uld provide information re lating to the 
activities of the Government of the Sudan and othe r parties to the co nflict in Darfur. 



In response to the first reques t related to national proceedings, a delegation of the OTI' visited 
the Sudan in Febru ary 2006 for an ex tensive programme of meetings with judges, prosecutors, 
representatives from the po lice force and o ther government depa rtments (a de ta iled descripti on 
of the visit and the findings is se t out above in the section on Adm iss ibility). The Gove rnment of 
the Sudan cooperated with the Office in all owing unfette red access to the requested offic ials in 
meeti ngs that we re formally video recorded. In addition to the officia ls reques ted by the 0 1'1', 
the Government facilitated mee tings with the Gove rnor of South Darfur and with 
representatives of the commission demarcating nomadic routes, o ffering further information on 
the situation in Darfur. The Governmen t al so facilita ted a visit by the OTP to juba, Southe rn 
Sudan, in order to meet w ith officials to discuss the si tu ation re lati ng to th e Lord's Resistance 
Army and efforts to apprehend the five LRA commanders identifi ed in ICC arrest wa rrants 

issued in 2005. 

At the s tart of May 2006 the Government of the Sudan provided the OTP with a written repo rt 
responding to questions submitted by the Prosecutor in Febru ary 2006. Th is report prov ides 
information on the various phases of the conflict from the Government's perspective, on matte rs 
relating to the mi litary and security s tructures operating in Darfur, the acti viti es of oth er parti es 
to the conflict and the lega l system governing the conduct of military ope rations. The w ritten 
report was supplemented by a meeting between rep resentatives of the OTP and military officers 
that took place in Khartoum in June 2006. The OTP has sought access to specified und erl yi ng 
data and may make further requests for more detailed information rela tin g to th e report. 

This report was submitted in preparation of the above mentioned in te rviews, which ell'€' 

extremely impo rtant to es tabli sh a cont prehensive amJ cu mplete accou nt of th e events in D.1rfur 

since 1 july 2002. To date the Office has collected information and evidence from outs ide th e 
Sudan . However, a comple te picture of the even ts requ ires info rm ati on and ev idence frol11 all 
parties involved in the conflict to fu lly tes t and co rroborate the numerous accounts and 
allegations of crimes. These interviews have not yet taken place. However, the Govern ment of 
the Sudan recently agreed that the interviews wi ll s tar t in August 2006. 

CONCLUSION 

The ICC is a complementary international mechanism to de li ve r jus ti ce fo r the most se ri ous 
international crimes. The concern of the ICC is to see effective justice for the victims of the 
crimes in Darfur. This can be achieved ei ther at a national level, where the domestic au tho rities 
are genuinely willing and able to prosecute th ose most responsible fo r the mos t ser ious cases, or 
by the ICC. 

In the coming phase the Office w ill seek to complete the in vestiga ti on of th ose indiv iduals with 
greatest responsibility for the mos t se rious crimes, in cl udin g th ose crimes exacerbatin g the 
suffer ing of the displaced people today, and will assess ad miss ibility of cases. The achievement 
of these objectives in an expeditious manner requ ires the full support of the Secu rity Coun ci l 
and the unfettered coo peratio n of the interna tional commu nity, in particular the GovE,rnmen t of 
the Sudan and all parties to th e confli ct, the African Uni on and the United Natio ns. 



• 

ANNEX) 

AoHoe 
IN~TIT I ]nON!=> 

Special Courts: May 2001- Specialized Courts: April 

I 

Anri t 2003 2003- .Jlln" 2001> 

National Commission of Inquiry: May I 
Ad Hoc Committees: 

Committees aqainst Raoe: Julv 
Judicial lnvestiqations Committee : 

First Soecial Court: June 2005 

Special Attorneys Office for Crimes against 
Humanity: September 2005 

Special Prosecution 
Commissions: January 2006 

'--I New Special Courts. incorporating the first 
Special Court: November 2005 

• Unit for Combating Violence Against 
Women: February 2006 



Cour 
Penale 
Internationaie 

I " 
Burenu du Procureur t~~~ 

------------------------~ -/~ 
International ~~ Office of the l ~roSCClltor 

Criminal 
Court 

Situation in Darfur, the Sudan 
Prosecutor's Application under Article 58(7) 
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l. The Application 

Over the past 20 months, the Prosecutor (hereafter also referred to as the "Prosecution") 
h~ :onducted an investigation into crimes within the jl,risdiction of the International 
Criminal Court allegedly committed in Darfur, the Sudan, since 1 July 2002. After 
completing the necessary investigative steps, the Prosecu tor has p resented evidence to 
the judges. 

The Prosecution has focused on some of the most serious incidents and the individua ls 
who, according to the evidence collected, bear the greates t responsibility for those 
incidents. The Prosecution has concluded there are reasonable grounds to beli eve that 
Ahmad Mllhammad Harun, former Minister of State for the Interi or of the Government 
of the Sudan, and Ali Muhammad Ali Abd-Ai-Rahman (better-known in Wes t Darfur as 
Ali Kushayb), a Militia/Janjaweed ' leader, 6ear criminal rCllponsibil ity in relation to 51 
cO\l nts of alleged crimes against humanity and war crimes, includ ing pe rsecution, 
torture, murder and rape committed in Darfur in 2003 alld 2004. 

On 27 February 2007, pursuant to Arti cl~ 58(7) of the Ro me Statute (" the Sta tute"), the 
Prosecution applied to Pre-Trial Chamber I for the issuance of summonses to appear 
("the Application") against the named indi viduals. 

The crimes alleged in the Application were perpetrated d uring attacks upon the vill ages 
and towns of Kodoom, 13indisi, Mukjar, and Arawala, in West Darfu r, the Sudan. 

I The term "Mil itia/]anjaweed" in the Application refers to those fvn:cs that were mobilised, armed il/lei 

funded by the Government of the Sudan to fight in the counterinsurgency in Darfur. The 
M ili ti<l /Janjaweed are described using various terms such as "JanjJweed", "f ursan" "Mujahidcen" <lnd 
"Bashmerga". The term Janjaweed literally means "a man (a devil ) 0,' horse" . 



The Application is a public document, although redacted where necessary to protect the 
identity of witnesses. 



II. Legal Framework 

On 31 March 2005, the Security Council, acting under Chapter VII of the UN Charter, 
adopted Resolution 1593, referring the situation in the Darfur region of the Sudan to the 
Prosecutor of the International Criminal Court. In accordance with the Statute, the 
Prosecution conducted an analysis of the situation. On this basis, the Prosecutor 
opened an investigation into the situation in Darfur, the Sudan on 1 June 2005. 

In accordance with its duties under the Statute, the Prosecution has carried out an 
independent investigation. 

III. Scope of the Investigation 

Since the start of the investigation in June 2005, the Prosecution has collected statements 
and evidence during 70 missions conducted in 17 countries. Throughout the 
investigation, the Prosecution has thoroughly examined incriminating and exonerating 
facts in an independent and impartial dtanner. The Prosecution also conducted five 
missions to the Sudan and obtained information from a number of Gove rnment 
officials. 

For the purposes of the Application, the Prosecution has relied primarily on: (1) 
statements from victims and other eyewitnesses to rebel attacks and attacks by 
Sudanese Armed Forces and MilitialJanjaweed in the Darfur region; (2) statements from 
individuals who possess knowledge of the activities of officials of the Sudanese 
Government and of the MilitialJanjaweed in conducting the counterinsurgency 
campaign in Darfur; (3) documents and other information provided by the Sudanese 
Government; (4) the Report of the UN Commission of Inquiry (UNCOI) established 
under UNSC Resolution 1564 and other materials provided by the UN COl; and (5) the 
Report of the National Commission of Inquiry (NCOI) established by the Government 
of the Sudan in January 2005 and other V'aterials provided by the NCOI. 

Victims of alleged crimes committed in the Darfur region were interviewed in other 
countries because of the ongoing insecurity in Darfur. Under the Statute, the Prosecutor 
and the Court are obligated to take measures to protect victims and witnesses. To 
uphold those duties to protect the well-being of victims and wihlesses under Article 
68(1), the Prosecution determined not to go to Darfur to seek statements from victims. 

Throughout the investigation the Prosecution moni tored the security of victims and 
wi messes and implemented protective measures. The Prosecution and the Victims and 
Wihlesses Uni t of the Registry will continue to monitor and assess the risks to 
witnesses. 



IV. Summary of Evidence and Information Provided in the Prosecution's Application 

Consistent with the requirements of Article 58(2)(d) of the Statute, the Prosecu tion 
furni shed in the Application "a summary of the evidence" and "other info rmation" 
sufficient to establish "reasonable grounds to believe" that Ahmad Harun and Ali 
Kushayb have committed crimes within the jurisdiction of the Court, namely wa r 
crimes and crimes against humanity. 

a. The Context: The Counterinsurgency Campaign 

The Darfur region is comprised of the three Sudanese States at the western border of the 
I 

Sudan: North Darfur, West Darfur and South Darfur. 

The crimes alleged in the Application were perpetrated in the context of a non­
international armed conflict in the Darfur region between the Government of the Sudan 
and rebel armed forces, including the Sudanese Liberation Movement/A rmy (SLM/A) 
and the Justice and Equality Movement GEM), from about August 2002. Both rebel 
groups mainly recrui t from the Fur, Zaghawa and Masalit tribes. 

The conflict involved rebel attacks on Sudanese Government install ati ons in Da rfur and 
the counterinsurgency campaign by the Sudanese Gove rnment against the rebels. 

The turning point in the counterinsurgency strategy occurred after the attack aga inst 
the Al Fashir airport in April 2003 with unprecedented losses for the Government. 
Shortly after, the recruitment of Militia/Janjaweed greatly increased, ultimately into the 
tens of thousands. 

A characteristic of the armed conflict in Darfur is that the majori ty of civilian dea ths in 
the region have been caused during at,tacks on towns and villages in Darfu r carried out 
by the MilitialJanjaweed either singj)1 or together with Sudanese Armed Forces. The 
vast majority of attacks ca rried Ot! t by the Sudanese Armed Forces and/or 
Militia/Janjaweed in Darfur were directed at areas inhab ited by mainly Fur, Masa li t and 
Zaghawa tribes. 

The Sudanese Armed Forces and Mili tia/Janjaweed d id not target any rebel presence 
within these particular vill ages. Rath" r, they attacked these villages based on the 
rationale that the tens of thousands of c: vil ian residents in and near these vill ages were 
supporters of the rebel forces. This ""'ategy became the justification for the mass 
murder, summary execution, and mass rape of civilians who were known not to be 
participants in any armed conflict. Application of the strategy also called fo r, and 
achieved, the forced displacement of en tire vi llages and communities. 



b. The Personal Responsibility of Ahmad Harun and Ali Kushayb 

After the attack on Al Fashir, Ahmad Harun was appointed Minister of Sta te for the 
Interior of the Government of the Sudan and tasked to head the "Darfur Security desk". 
State and local Security Committees in Darfur, which were comprised of representati ves 
of the Sudanese Army, the SUdaneke Police, the Sudanese intelligence agencies, 
reported to Ahmad Harun, especially on matters relating to the staffing, funding, and 
arming of the Militia/Janjaweed in the context of the counterinsurgency. 

The most prominent of the coordination tasks entrusted to Ahmed Harun as the head of 
the "Darfur Security desk" was his management of, and personal participation in, the 
recruitment of MilitialJanjaweed, to supplement the Sudanese Armed Forces. Ahmad 
Harun recruited MilitialJanjaweed with full knowledge that they, often in the course of 
joint attacks with forces of the Sudanese Army, would commit crimes against humanity 
and war crimes against the civilian population of Darfur and he did so with the aim of 
furthering them. 

Ali Kushayb, was the "Aqid al Oqada," or "colonel of colonels," in the Wadi Sa lih 
locality of West Darfur. Ali Kushayb, who commanded thousands of Militia/Janjaweed 
by mid-2003, personally led MilitialJanjaweed at the attacks upon Kodoom, Bindisi, 
Mukjar, and Arawala. 

The Prosecution alleges that Ahmad rtarun and Ali Kushayb joined each other, and 
others, in pursuing the shared and illegal objec tive of persecuting and attacking civilian 
populations in Darfur. 

Ahmad Harun's own statements and speeches while in Darfur demonstrate that he had 
full knowledge that the MilitiaIJanjawe2d were routinely a ttacking civilian populations 
and committing crimes against them. 

• In a statement before the NCOI, Ahmad Hanll1 presented a dilemma: how to 
discriminate between rebels and civilians? The dilemma, he stated, was that the "rebels 
infiltrate the villages" and thus that the vi llages "are like water to fish" . Ali Klishay b, 
like Ahmad Harun was hea rd to acknowledge openly the objecti ve of targeting civi li an 
communities, based on the rationale that those communities shielded or supported 
rebels. 

Ahmad Harun was often physically present in Darfur to carry out his duties, visiting 
Darfur on a regular basis beginning in about April 2003. When describing Ahmad 
Harun, witnesses immediately iden tified him as the offi cial from Khartoum responsible 
for mobilising, funding, and/or arming the "Janjaweed" or "Fursan" . Witnesses also 
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