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Chapter One
General Part

Introduction

Disqualification is a ban imposed on an individual 10 exclude him/her from certain offices.'It is a
sanction that prohibits a person from serving as a director, liquidator, administrator, receiver or
manager’ of & company ‘s property or in any other way from being concerned with or from taking
part, whether disectly or indirectly, in the promotion, formation or management of a company.’

In the Mstory of corporate law, the inception of disqualification goes back to UK’s Cork
Commities reform recommendation in 1982.* In the report, the Committee underlined the need
for sanctioning those who abuse limited liability. It provides that, disqualification is important to
safoguand the public from sbusive and unfit conducts of corporate executives.® This guarantees
investors, creditors and the public that the economy stands tight against the mischief of directors
and executive officers. For this, it recommended the incorporation of a disqualification scheme

i UK's logal system.*

Truly, now days, countries use disqualification in order to protect the public as well as promote
ivestment in their homeland, and keop their status quo as a center of investment.'Certainly, they
wie the scheme in order 1o sanction those that unfairly take advantage of creditors, sharcholders
and the public by sheltering themsclves bohind the corporate veil.' These countries adopt
dlsqualification even though It Is sald it stands against the laissez-faire principle.*They justify

—— -

N Coman. Dirsineors Dinpuaificarion - Recent Developments <www, wildercos.co.uk>, last visited on 12" May
211

\ & Gobing, Compuy Law (Covendish Publiibing Lid., London, 1999), 2% ed.. p. 299,

Bad p 20
‘r th'u-. Gemer and Davien” Primoipes of Moders Company Law (London, Sweet & Maxwell Lid., 8" edn.,
ook, p 237 : i
e

D
’rmmm—-nuc-m-wﬂmmmuaomu 53.
" D Newberger, “Compuny Law Reform: e Law of the Courts”, in J. D. Lacy (ed.), The Reform of United
Ripdon Compuny Law (London, Cavendinh Publinhing Lid . 2008), p 65

M.pa

1




such restraint through a need for protecting the public through adopting a “proactive’ attitude
against those that threat the economy '

In this paper, the rescarcher inquires whether disqualification of directors and executive officers
should be used in limited lability companies in the Ethiopian legal system. First, the concept of
disqualification, its grounds and effects will be examined, Related to this, mechanisms of
controlling directors and executive officers in Ethiopia, and the grounds and effects of
disqualification are explored.

1.2, Background

In the yoar 2012, NBE banned Ermias Amelga, board chairperson of Zemen Bank and Access
Real Fatate from taking part, in any way, in the management of banks."" As a result of this
comprehensive ban, Frmias is restricted from engaging in the management of banks.*This

microfinance institution '"Hence, Frmais may not serve as a director, chief executive officer or
senior enecutive officer; neither can he assume a position deemed to be management position in
s bank."" In effoct, be is probibited from working as an administrator, founder, receiver of any
bank."" or from engaging in any way directly or indirectly in the financial sector."'vacrthg!css,
people criticize the ban for lack of transparency and objectivity. As the ban was sector specific,
however, Frmias continued 1o chair ARESC"s board of directors.

The bad omen followed him 10 ARESC. The real estate he chair entered into t00-good-to be-true
Commitments teough which the Company sold more than 2,000 unconstructed houses

"

" 'm w “ h m M. SR ethiopiatorums. com
. wiited on 21t Jassary 2016, In Exhiopla, the financial
rr-nm“

-, Comporsss Guovernamce Divective, Artiche 2 2 B ank
» Copease Guvernance Directive, Artiche 2 1)
The 5 mderred from Artiche 3 1) of the Rak ing Pasimess Proxlamation
" The b i prussend Sirengh the cumselative reading of Asticles 17 and 31(4) of the Banking Business Proclamation
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committing itself to deliver the houses within one year period.'"Through this, the Company
collected more than one billion birr from home buyers. The problem is, ARESC never completed
the construction of any of the houses. Even worse, when the delivery date came, Ermias
MWMMI!&M'SWMM fled the country. He was

As & result of this hoadache, the Ethiopian Government constituted a Committee that identifies
and resolves the problems of ARESC ®After it bargained, with Ermiss, the Committee
recommended that & guarantee be provided by the Ethiopian Government that Ermias won't be
charged criminally. This was done in order 1o let him return from exile and rescue the Company.
Aflerwards, the desired armangement for no criminal charges against Ermias was made.?' Ermias
then retumed from exile on 19* February 2015,” and re-assumed his position of chairing
ARESC's board of directors.” Mowever, after re-assuming the position, the board asserted that

T RCE ATl A SCMARY TR ARG Char NIOA NAEEN"T g
IMEITR 158 =2 00F RCRY BALY, W » 4 (2000) 7% B0

e on scvess real estate . visied mo 12 Jansary 2016, This Committee established in 2014 through the
rder of B Priose Misiser. The Comminee further established 8 technical committee. The technical committee,
charag by MM”.HMU&WT.MMWofalkﬁejimiimconsists
dn--—-u-uun.mu—mmmmwmmmuoumc The

o = miton w ARE e commminer establinded to e into the matter looks into the legality of the situation.
C-v—o,.--_--uma—n-uuu-marommmhsorm&mﬁwom
of B Fodersl Dussouratie Republic of Dihaopss Proclsssation No 691201, Article 16(5) the Ministry of Justice
:uun-mupnum-hmw-nmcw.

Copital Nrws Pagwe, Ermass Amebgs Rovsmed bis Job

-.l' W18,
Brmies Asaigs Fond From Access Board |




lability companies, Ermias would not have become a headache.® In conclusion, people argue
that the government should take a lesson from NBE's suspension scheme. On the other hand,
others question the propricties of the disqualification scheme in NBE itself. Others further argue,
except in the financial sector, disqualification is not necessary in the current Ethiopian corporate
structure

Ermias’s case Is & one among many corporste scandal's cases that caught attention in Ethiopia.”’
Other  than these, the Fihioplan Government, sharcholders and  stakeholders complain
about fraud, lack of ransparency, false promises and irregularities in the corporate sector.**In all
casen, though the individuals are alloged 1o commit serious offences in relation to the operation
and administration of corporate trust in the country there is no scheme that prohibits them from
engaging in the activithes limited lability companies. Even if individuals are proved to be a
mwlhnhlhﬂhmy.lhcymmlornmmccmpmiesasfarasthcya.re
sharcholders choice. They can also form and run a new limited liability company; except, may
be, in the financial sector

"

i34}
'hhtm“h"ﬁmhwawlmmmmﬂymmdmlhcinumilyof
rmmnmm«au

Samilarty, i B cane of Molland Cor PLC, My Tadesse Tessema, founder and manager of the company failed the
Matcewn wml Mt v defaniting the delivery of more than one hundred cars to customers. He did this after
Waking Mo compuny file o bankrupecy However, after the Company is declared bankrupt on 21*
Moy 2013, Tadewsen renurmed o Eiiopls on | May 2015 Furthermore a recent headline show that, Zerihun
o-u.-..mm—-n-—.-aa—mncaw»mm-wcoumingmm
B FTH (0000000 Sem oustomers prominieng w0 deliver motor vehicles and construction machineries.
Cowr PR Tadewe Tomema, left the country for the Netherlands, without
15, PBaskrupt Holland Car Pk Gets Honour Commitments,
y o8 ol P - grte-gracc-to- hotour < ents’ , Addis Fortune, visited
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As & result of this, the Government is planning to come up with strict corporate officers
regulatory scheme in the economy. ™ The Ethiopian Government recently reported to have learnt
lessons from NBE's regulatory framework. This includes the incorporation of disqualification
scheme in Ethiopia. ™ In conclusion with this, examining the current disqualification regime and
what should the future should look like have become important. In particular, the proprieties of
the disqualification scheme exercised in the financial sector and other limited liability companies
needs 10 be examined.

LY Statement of the Problem

In Fihiopia. mischief in the corporste structure is becoming rampant. As a result of this, the
economy is yeaming for solution. The Government is coming up with tight regulations and
additional controlling schomes in order to protect investors and the economy. For this reason,
among others, the government |s continuing 10 boost the power of NBE in regulating the
financial sector, enacted & new anti-corruption law that criminalizes corruptions in private
organteations.”' and also established & separate specialized body that scrutinizes share companies
in the Mol structure. Nevertheless, excopt in the financial sector, the government did not
actualize recent developments that promote the banning of directors and exccutive officers from
Cofporate sechor. As & result of this, examining the sufficiency of the current controlling
mechanisms, and looking into disqualification as a 1ol for good corporate governance in

Fihiopea s important.
14 Oblﬂm-d'ﬂ'“y
LAL Genersl Objective 3 !

The overall objective of the resoarch is 1o examine the concept of disqualification of directors
and chiefl exeoutive officers and its relevance in ensuring good corporate governance in the
Fthaopean Cofporate structure

:MMd-H
‘mm&_.m-ma-ummm legal framework that swallows
By compunes S offer B share %o e publc ender the ambit of the anti-corruption legal framework.
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1.4.2. Specific Objectives

The specific objectives of this paper includes, ascertaining the meaning of disqualification,
exploring s role in promoting good corporate governance, identifying grounds, for
disqualification and thelr effect, examining the rules of foreign jurisdictions regulating
disqualification of corporste governors, and examining disqualification scheme in Ethiopia and
assons its propeiety a the Ethiopian legal system.

1.5 Research Method and Methodology

1AL Research Method

In order to well addrens the rescarch questions the rescarcher employed the following methods;

o Documentary Analysis: this includes,

o Amelysis of the lew: Meaning interpreting and discussing laws related to
disqualification of corporate governors in Ethiopia;

o Literature review: Academic literature is limited on the research topic. However,
relovant sources related to corporate governance and disqualification are available
on the internet. Therefore, the rescarcher wisely uses literature review that
includes deskiop resoarch for the accomplishment of the research.

o Interview: in the rescarch, appropriate personnel in the MoT, the NBE, officers in
financial institutions and legal practitioners are made part of the interview. This helps to

clartfy and provide clear insight about the practice.

182 Research Methodology
The sudy relies on qualitative data The qualitative data is collected from both primary and

secondary sources. Primary data is gathered from interviews. On the other hand, secondary data
it collected from lerstures and the law. After the primary and secondary data are collected a

compeehenasve analyws s made



1.6. Research Questions

The rescarch answers the following questions

What is disqualification?

Who are the subjects of disqualification?

What differentiates disqualification from related concepts? g | A
What are the grounds for disqualification?

What are the effects of disqualification?
bmmdmmhlﬁbﬁﬂ

Can disqualification be a 100l for good corporate governance in Ethiopia?

Are the existing controlling mechanisms sufficient to ensure good corporate governance
in Fibsopda?

L7, Significance of the Study

The study focuses on the disqualification of corporate officers in Ethiopian limited liability
companies Henoe, the study, through answering the research questions listed above, contrjbute
the following -
¥ Iowill serve as & guidance for the lawmaker and policymakers on forthcoming issues
relsted to disqualification of corporate officers. In particular, the study will be helpful for
the forthooming amendment of the Commercial Code and other laws regulating financial
institutions on disqualification of corporate officers,
v huﬂlmuammmmucmdmmeirmrchoncorpomte
governance and Hability
Y It may serve as an academic reference material,

1.8 Scope
The sope of this research is limited 1o examining disqualification of corporate governars in

Sompanes

L9 Limitation
The researcher fiaced various limitations in the due course of undertaking this research. Some of
h*mmudMMwhmmm&mpemion
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from individuals in the due course of undertaking interviews. In addition to this, lack of access to
cases and draft legislations were major limitations.



Chapter Two

The Concept of Disqualification
Introduction
The way corporate governance is regulated affects an economy.History further proved that,
loosely regulated corporate governance disintegrates an conmmy.”As a result of this, countries
use several mechanisms to control corporations. One among these is devising a regulatory and
competition framework on persons that manage corporations, *These countries, at times impose
mnction on corporste officers from engaging in corporate trust and management, i.c., disqualify
them. " Governments introduce the disqualification scheme with a view to protect shareholders,
creditors and other stakeholders.
However, the incorporation of disqualification scheme is not free from critic. Some argue that
the exhibition of the concept, especially the sanction it imposes is against human rights and the
pillars of free economy. These people further argue that disqualification is against business
Judgment rule and savagery on entreprencurs.
This chapter is devoted 1o explaining the concept of disqualification. In the Chapter, primarily,
the meaning, effect and subjects of disqualification are explored. In addition, the rationale, type
and modes of disqualification are analyzed. Morcover, scholarly debates on the recognition of
disqualification a5 & Wol 10 easure good corporate governance, and the peculiar features of
disqualification that distinguish it from other civil and criminal sanctions imposed on corporate
officers are covered in this chapter.

2.1 The Meaning and Effect of Disqualification

In corporste world, disqualification, also known as debarment or comprehensive suspension/ban
refors 1o & restriction mposed on & person not 1o assume certain positions in corporations. Such

restriction peobibits & person from serving in the prohibited positions for a specific term:
determinate or indeterminate. Originally, the subjects of disqualification were only

- . ]

| O shoove ot sute 7, 34

g
" 1 Girgis (2000}, “Corporse Dissctors’ Disqualification: The New Canadian Regime?,” Alberta Law Review, vol.
:ﬂhl.pi

2w
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directors. “However, through time the scheme has evolved to cover executive officers as
weil. "In the contemporary world, both directors and actual executives are the subjects of the
swcheme

The organ that imposes the prohibition is an independent third party. ™It can be a court,”’
administrative tribunal or other government organ, such as trade offices and central banks
entrusted with such power.* However, such third party is never a private citizen. Neither private
citizens, nof cotporations are given such mandate.

As it is pointed in the previous paragraph, once a person is disqualified, s/he may not engage in
management of any company.'She will be barred from acting as a director, liquidator,
administestor, recelver or manager of company™ or in any other way from being concerned with
of from taking part, whether directly or indirectly, in the promotion, formation or management of
a company .’ Moreover, 0 cortain jurisdictions a disqualified person cannot serve as an auditor,
or examiner of any company.*' Further, in countries that vigorously extend the application of the
scheme, sach as the Balkans, its effect equally applies to family members of the disqualified

K Kehbmahl, “An Asspssmment of the Pesalties System for Infringoments of EL) Competition Law: .Can Personal
Naswtions be B Missing Pave of e Pushe™, [ES Working Paper 6 (Institute for European Studies, VUB
Flombusn 1 1090 Brwaels, 2010) p M
" Feor matanan s e Nethaviands, B scope of disqualification extends to both directors and real executives of
(omguaien regesternd I e qewntry. Morsover, In  the Netherlands the application of the concept extend on
livibenls Dt engage om commercial activithes while practicing a profession or running a business (one-man
buinnnans ) Corpowste, Commarcial & Livigation, NIl for & Directorship Disqualification Order under Civil Law;
mma.mwmmnmcymm.p.l.
' cod=ria&uact-8& ved-0ahUKEwWjAq

:m :
"1 Vepowihi F Bessise and M. Zasewit, “The Disqualification of Company Directors and its Effect on
Entreprnenrsivg, * Datepens Scientific Journal. vol 9, No 7 (March 2013 edition) p. 15,

- ..

o Bl Moty Srngashefiv ation 1 mmpuomed on edivadal by courte

.= Es primciple S power to deagualify individuals i given 10 Courts.

5 Connd sbowe ut ot 2. p 299,
M. p 00 Newe . B metriction on taking part in the management of a company is very wide.. In particular,
B words Do concerned " e masageesent do sot mesn “take part in,” and so include acting as a management

R LU T
" A Seebun, Reswiton, Disgualification snd the Companies Act 2014: A Reformatory Analysis, p. 87,
W www cortanlinelrereyiee com ndiions 201 5 AShechan pdf >, visited on 17 July 2016.

10



person.'In such countries, the prohibition restricts the spouse and children living with the
disqualified person from engaging in the management of companies. **

In countries that use disqualification, companies may be held liable for engaging a disqualified
person in one’'s management affairs. As this is the case, such countries establish a
disqualification record that is kept by an administrative organ in charge of company
records. ' The recond encompasses the legal ground on which an individual is disqualified
together with the durstion of the disqualification."*Therefore, every company is required to
consult the record before sppointing a person in management positions. If the company appoints
& disqualified person listed on the disqualification record as an official without consulting the
list, or by ignoring the fact that the person is disqualified, it will face civil liability."
Furthermore, & power 10 disqualify a person, or its effect might not be territorially restricted. At
tmes countries expand the disqualifying organ's disqualification power, and its effect.’For
instance, in England the extra-territorial application of its courts disqualification power is
recognized. Accordingly, If & company has sufficient nexus with England, even though it is
located abwoad English courts may disqualify its members of management.”' Thus, its courts have
the power 1o disqualify individuals outside their national territorial jurisdiction, and irrespective
of nationality. "Morsover, In countries that recognize such scheme, a person disqualified in a
foreign jurisdiction is probibited from engaging in similar position in their country.”’ They place
comparshle restriction on persons disqualified under foreign law. ™' Nevertheless, in these states,

:cumunupo
' Coed sbowe o note 30, p 15 Such list will be available for the public with or without fee. This is done with
_m“ amigarrmcy for prempective mvestors and creditors

M.p 2
T ﬁhm“hhﬂhmw;dﬂw'smIsnolfoundinthe
Lmputls st list that @ (am apyroent the wame
" A Neul wnd P Wright . A Survey of the wie and effectiveness of the Company Directors Disqualification Act
1906 as & Lagel Sanction agaient Disvctons Convicted of Health and Safety Offences (Employment Research Unit,
gmamm; 4
o

[13%]
" Cied shove ot mote 17, p 1 For iatance, i Ireland if & person is subject to mandatory disqualification in a
foreign sane. v will remuie discaalified for the unexpired portion of the foreign disqualification. In other words, if
B person faces Sncretionary Siqualification s a foreign state, whe is not precluded for disqualification. See A.
Pﬁh.nuuln [ *

1 Duwvies, A Guide %0 Disectors’ Resposidilities under the Companies Act 2006 (London, Certified Accountants
Fdcationad Trast, 2007), p. 90 For imstance, if ome ses Part 40 of UK's Companies Act 2006 it allows this.
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individuals subject 1o disqualification overseas might not be automatically disqualified.’* For a
reason that the former disqualification might not have followed due process, and the fact that it
mmhmﬂuﬁmm:mtmmﬂewbefommaking
the disqualification effective *

In conclusion, disqualification docs not only bar a person from acting in a company s/he is
disqualified from. Rather, the disqualified person will also be prohibited from acting as a director
and engaging in managerial position in limited liability companies.”” Overall, s/he will be ousted
from the ambit of corporste and trust governance.™ The period of disqualification is determined
based on the gravity of Hability. "During this period the disqualified person may not serve as
director, administrator, liquidator, recelver or manager of company or in any other way from
being concermed with or from taking pant, whether directly or indirectly, in the promotion,
formation of management of & company, usless ¥he secures a leave of court,®

Once disgqualified, the disqualification period runs from that date.*'During the period of
disqualification, If the disqualified person is found engaging activities she is prohibited s/he will
face both civil snd criminal Nabitity “This includes liability on a person that engage in the
management of companies while banned in a foreign jurisdiction,"The civil effects of
Slaqualification are, sach that, first, the concerned person will face another disqualification. *'In

'M“d““‘m. Trt Enhancing the ransparency of UK company ownership

e:‘-;-.m-mmmm-.n
I-" 4

" el sborve ot sote 2. 290, : '
*na

™ Cined shove 0 ot 44, 91, B cnier 00 determine s period, countries use & general formula. First, based on
B degren of it e comuernnd suthrity should atsens the appropriate period of disqualification. Afterwards, it
Whonhd Mlhs e vt mtagateng By and et the sgpropriate dinqualification period. For instance, in England,
Snler mrmal v ey wry S dinpaalification persod should not exceed 10 years bar.

Cled sbonn 0 soie 2. 5 200
‘:":m-dn Bowrne, Scomih Compuny Liw (London, Cavendish Publishing Limited, 2* edn., 1999), p.
‘CN.—.--.& * Disguabifioation tough ey is civil, once a disqualification is made, it is guaranteed
h““h’l‘hll“bm.lm.moﬂbu.mlmofacompmy‘s
PRUpWrty. b st ae a eelvenay prastitionsy, o o lvolve dieectly or indirectly in the promotion, formation or
Tdmagrmang of 4 joenganry dureng B puviond of gl fxatan

m-—-.-m..u

:mm“m*—-#  deserving directons or competition law breaches?, 2010, p.




mmwhwmmh&lﬂsﬂuwmnndmmmyincumddyﬂng
the term whe served while being & disqualificd “Such personal liability is further extended to
any person who has acted on instructions given by the disqualified person.*The only instance
Mlm""whmwﬁwionb!uhhn&ombefomtheexpiryof
disqualification period Is when whe secures a leave of court.”” The court that has jurisdiction to
give the leave is the one that would have pronounced the disqualification.® It is the court that has
both material and local jurisdiction to disqualify & person that may give the leave.”” When an
spplication for leave is subemnitted, the court has the discretion to allow or not to allow him/her to
engage in management. Such permission could be limited or supervised.’An application for
leave may only be made by the disqualified person. ™'

Coming 10 the period of disqualification, it is determined by the legislature.®Depending on the
law, the probubition may be made either for determinate or indeterminate period. In deternfinate
pertod disqualifications, mostly lawmakers provide a range within which courts determine the
period of disqualification. In fixing the period courts consider the past conduct of the

—— =

a

[L39)
® O sbve o ote 33,9 9 hat recruit & disqualified person will also face civil suit if they knew or
L L N T ) of the perion hised

¥ Cond shorve w0 mote 2, 0 300 Overnll, it sewms that cowts, in approaching the question of whether lcave should be

BV, ol bk e Baters fiest, the thowld see the protection of the public. This will involve, secing whether

B e wa Sipualified for enfisness v had misappropeiated any assets, of knowingly acted in breach of duty.

They shonld shin vk o1 e charnener of the applicant They should seo whether whe was honest, reliable and

Willng o gt wivios Be adBhon, & court may take Ito sccount the particular company of which the applicant is

W b & corponste officer. The sioe, finsacial position and the nature of the risks involved in its

e relevant Sevonlly, the court thould have regand to the need of the applicant to act as a corporate

Offnr i & practicnl soone. That i b0 sy, for istance, it might be vital for & company to have the applicant involved
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director.'In other words, in determining the period of disqualification courts do not consider the
WWMwbmhhﬁm“mmlsmlemton}y for a leave
of coust proceedings, it Is not necessary in the original disqualification proceeding.”

1.2, The Purpose of Disqualification

Historically, the main objective of disqualification scheme has been sanctioning those that abuse
the privilege of limited Hability for their personal benefit at the expense of investors and the
p-dww:'hlﬂhhﬂlWWv&wlclmmﬂmherfocuusondetming
undosirable  market behavior and formulate stndards of good practice in corporate
governance | 1n gencral, the major rationale of disqualification scheme are 10 ensure the
observance of the law, protect the public and other stakeholders and deter undesirable market
behavior [hese justifications are explained in subsequent sections.

221 Protection of the Public - '

The priocipal purpose of disqualification is 1o protect the public. ™Moreover, history has proven
disqualification serves purposes other than protecting the public. This includes, protecting wide
range of stakehobders, “such a3, sharcholders, creditors and consumers.

Primarily, disqualification saves the public from directors who pay little attention to their duties
under company baw "1t attaine this objective through banning those whose action exposes them
10 be wnfit in the management of companies ' This is done through disqualifying unfit officials
and those lacking ondinary standards of commercial morality, " Through this, disqualification
protects the public **

Cnd sbowe o0 ot M 5 12, Romote 08 One may argee that the length should rely on whether that person
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On the other hand, the protection of the public, in effect, protects shareholders, creditors and
other stakeholders * This is why countries present the scheme as a tool for the protection of
creditors and the market."In this context, through providing a statutory framework that
encourages persons to pay carcful attention to their company's financial circumstances. and
detorring (rresponsible behavior and malpractice disqualification protects the public and other
stakeholders

222 Ensure the Observance of the Law

One of the purposes of disqualification Is 1o ensure the observance of the law. It is used to
mandate individuals to observe the law through sanctioning them for failure. At times, the
lawmaker instructs company operstors 1o be punctilious in observing the safeguards it lays
down "'In doing o, it may attach disqualification 0 failure 1o observe the law, In particular,
through sttaching disqualification 1o filure with regard to disclosure,™ filing and formation
requirenents.” governments ensure the observance of the law, Moreover, through attaching
diaqualification to anth-competitive activities, the law uses it as a tool for ensuring the
observance of competition law. ™ One of the purposes of the scheme, is therefore, to give
individuals incentive to comply with regulatory and competition rules.”’

10N Deterrence

Recont developeents underline deterrence as one of the purposes of disqualification.” The
schome (s sakd 10 deter dishonesty, fraud and misconduct in operating corporate affairs.” Studies
made o jurisdictions that wse disqualification have proven that the scheme becomes a threat to
those that administer companies, in addition to possible criminal sentences and financial
penaltios. “'In & way, the detorrence is proved 1o be both specific and general”
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In practice, the deterrent effect of disqualification is proved to be more effective on professional
executives. " However, the deterrence is proved less effective on non-professional executives, in
particular, small business owner-managers that operate in self-employed culture.”"This is for a
reascn that disqualification is & major threat on the reputation and status quo of professional
executives. “"Moreover, it affects their principal livelihood. ™

1.3 Distinguishing Disqualification from Related Concepts

Disqualification is different from related concepts, such as, removal, resignation, restriction,
saspension and qualification. First, disqualification is different from removal, qualification and
resignation. While the others do not sanction a person from engaging in corporate trust and
management, disqualification does. Moreover, removal, qualification and resignation do not
sanction & person from being & founder, receiver, or administrator of n company property. Thus,
even though & person is removed, or qualifies for the position in one company/sector sthe can
engage In similar positions, unlike In the case of disqualification. In conclusion, removal,
resignation and qualification do not prevent & person from committing similar misconduct in
other compasty 'wex tor - ‘

In the second place, disqualification can only be enforced through authorities. On the other hand,
removal " and qualification can be administered through private parties. Laws of countries open
8 room for shareholdors and companies 1o administer the latter. On the other hand, resignation is
peivate " This bs not the case in disqualification.
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On the other hand, it s worth noting that disqualification is different from qualification.
Qualification relates to professionalism and/or financial status. In this regard, in principle every
individual is qualified 10 hold office in companies. As far as memorandum and articles of
mdhm‘hﬂlmbmﬂiﬂdwuappoinmdasadimctor,or
executive officer. In fact, this rule has its own exceptions. At times, the company, or the law
requires & special professional”™ or financial™ qualification. In the case of qualification, the fact
Is that though & person could not be able to hold certain offices for lack of qualification, it'does
not mean that whe is disqualified. Such person can still serve in other senior executive positions
in & company. In addition 1o this, ¥he can be a founder of a company. This is not the case in
disqualification. In disqualification, a qualified person is excluded from engaging in corporate
trust and administration. Note that, it Is qualified persons that can be disqualified.

Furthermore, disqualification s different from suspension. First, both employers and/or
government suthorities can onder suspension, as the case may be. In the case of precautionary
suspension, the employee will be deprived of hisher job or position in a workplace for a time
pending™ wn outcome of & process. " The purpose of precautionary suspension is to take the
employee off workplace until disciplinary grievances are heard. '™ In this case, the employer
declines 1o scoept an employve's services, but does not terminate the contract.'”
Disqualification is also different from restriction. Though the two share similar features, both
have separste peculiaritios ""While restriction stays squarely in the remit of directors,

disqualification governs a wider spectrum of potential roles within corporate governance.'”

" Kafons G (2008), pp 1536 Quaification b said 10 be professional when the law requires certain expertise,
Frgervmee sl of Be pevson s eeder W gualify a5 8 diector or executive officer. The proponents of
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Sumber of sarws o9 et b sppodsted e & drector. Moreover, ones appointed if a director is losses his/her
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Moreover, compared with restriction, disqualification is tight.""°First, restriction comes into

the permission to engage in senlor positions in corporations.'"? In other words, a restricted
director can manage & highly capitalized company.'’Provided that the company fulfill the
special rule on kipping higher capital, it can appoint restricted persons on senior management
positions. However, no such exception exists in disqualification.''* Finally, it is worth noting that
lﬂtﬂmummmmmleﬂmmﬁm&eduﬂngthepeﬁpdof
testriction will automatically face disqualification.'"’

In conchusion, disqualification differs from related concepts in all effect, nature and feature.
Though, some sanctions look like disqualification in nature, its peculiarities are casily traceable.

24 Disqualification Debate

There are two categories of scholars on the incorporation of disqualification scheme in an
economy. The flest ctegory of scholars, are pro-disqualification scheme.''® On the other, the
other category of scholars, argue against the incorporation of disqualification scheme in an
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Scholars that argue against the incorporation disqualification scheme primarily condemn the
scheme for being criminal in its nature.""* They say disqualification sanctions corporate officers
for failure to obwerve their contractual obligation. They say, disqualification like that of criminal
law assumes punishment with it. Therefore, they argue, disqualification is against human rights
principles they prohibit the m of punishmept for failure to dispose contractual
obligations. '™ Moreover, the s of this view ;url that disqualification goes against
constitutionally recognised freedom of individuals 10 acquire their livelihood.'In particular,
Mm.m-uhdnnmﬁunmminlhcfmnuonmd management of
companies disqualification depeives individuals economic liberty, ic., ones’ right to get
livelibood. Thus, they conclude disqualification, is criminal in its nature, for it is against
individuals’ freedom 1o get thelr livelihood, and restricts individuals' commercial liberty.
Acconting 1o their assertion, the scheme affects the right of citizens, even convicted persons right
10 seek work commensurste with their skills '

Moreover, the proposents of this view criticize disqualification for discouraging

entrepreneurship and shrinking investment. According 1o them, the exhibition of additional
complisnce burden and lability through disqualification deter individuals from accepting senior

management positions In corporations.'“In addition, they say the scheme undermines an
imporiant principle in the business world; the business judgment rule.'”As the scheme allows
Judges 1o reviait the appropeiatences of corporate officials decision, it overrides the principle that
Bolds corporste officials st in the best interest of their company in honest and informed
basts “Such degradation, they say, lifts the veil that protects corporate officers from being
examined by judges that have no business expertise.'* Therefore, they argue disqualification
deters corporste officials from taking appropriately risky decisions that could be beneficial to
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sharcholders wealth maximization, create employment opportunities and benefit the economy as
a whole. “More importantly, they criticize the scheme making corporate officials to focus on
W“m‘"ﬂdmw.mlhmonthegmmhmdpmspeﬁty of
the corporation. " In conclusion, the proponents of this view oppose the recognition of
disqualification for rvasons of constitutionality and economic welfare.

On the other end, those that argue for the incorporation of disqualification scheme argue that
disqualification is an essential sanctioning 100! in the current business world. First, they argue
thet dlsqualification is neither criminal in nature, nor unconstitutional.'™ They stress that
disqualification is civil in its nature."Thoy say the sanction it imposes is a civil sanction
imposed on Individuals that lack commercial probity.'*Therefore, for them there is no
punishunent sssociated with disqualification scheme. In addition, they say disqualification‘does
pot override individuals’ freedom 1o get one’s livelihood.""" According to them, the right to get
ones livelihood has limitations under the law.'*Thus, the government may ban an individual
from engaging in cenain professions for the sake of protecting the public. This is a practical
reality, they argwe. In fact, they say that disqualification has a deterrent effect like criminal
law " However, this does not mean that it is criminal. "™ Rather, the deterrent effect eliminates
recidivism better than @ system of criminal sanctions "’

Al the other end, the proponents of this view argue that disqualification stimulates an economy
#nd promotes entreprencurship. According to their theory, a country that needs to develop a
legitimate site and sowrce of International business needs an effective corporate officials
controlling  mechantsm. ' *Moreover, & country needs to have qualified people that run
corporations. " Accondingly, they sy a scheme that disqualifies corporate officials play an
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In relation 1o the critic related to business judgment rule, pro-disqualification regime scholars
asscrt that  dlsqualification does not affect the principle. These scholars argue that,
disqualification only discourages undue risky behaviors; it is not there to examine each decision
of corporste officers.'™A wrongful conduct caught by scheme is an act that inexcusably
disregards commercial morality.'"™In other words, mere mistake of judgment never results in
disqualification. ' Therefore, they sy disqualification do not affect the principle of business
Judgment rulo. Rather, they argue disqualification and business Judgment rule has positive
correlation They argue, disqualification supports business Judgment rule through restricting
Eoup tinking within corporste structure. When disqualification is in place, corporate officers
will be expected 1o protest agalnst decisions they believe to be unreasonable for they fear
feluctance would result in disqualification.'“This in fact proves that disqualification can has a
positive correlation with pradence and commitment required in the business Judgment rule.

Furthermaore,  pro-disqualification regime  scholars argue, the current corporate  scandal
Controliing mechanisms are neither sufficlent, nor criminal law is a solution for it. Thus, they say
Eovernments meed laws that elther extends corporate officers personal liability, or they should
Come up with snother mechaniam that sanctions corporate officers from actively participating in
limited lability corporations.'™ In this regard, pro disqualification scheme scholars assert that
extending personal lability will have unwarmanted and farfetched consequences.*'In particular,
they say stretching personal liability threatens entreprencurship and investment. Therefore, in
onder o protect the public and promote entreprencurship disqualification is the right tool."*They
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directors. "“Moreover, both formally appointed and de facto executive officers that manage
corporations are subjects to disqualification. In this section, the subjects of the scheme that
muﬁ-mdlmmum.

& Directors

LN Jure Direcowry
“Dv Jure” i a Latin term that refors 10 & thing that exists in accordance with the law."* Hence,

the phvase "D fure director™ refers 1o a formally/lawfully appointed director.'”! A de Jure
director is thus & director thet assumes hisher post formally, and is responsible for the overall
povermance of the company.'’ A Dv jure director may cither be appointed by subscribers
meeting.'"” sharholders meeting. '™ the board of directors,'” or government authorities."* The
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& De facre M'umﬂdmm
The word “de facto™ refers 10 an act that actually exists having a legal effect."It is an act that
actually exists, however, having no de jure recognition. In this regard, a De facto director is a
director that s not validly formally appointed. "“Thus, a de Jacto director, though, s/he is not
formaily appointed as & director, ¥he In one Wity or another engages in the governance of a
company A De facto director may either be an indirect director, or a shadow director. A
person i said to be an indirect diroctor when whe assumes office informally and engages in the
activities of the board of directors. "“On the other hand, a shadow director does not directly
engage in the board of directors. However, hisher shadow lives within the board of directors.
Though oMo does not participate in the board, the director would have cult with his/her words.
WHe s & person whose words the board of directors is accustomed to observe, '

b Frecutive Officers
Executive officers are the other subjects of the disqualification scheme.'™In this regard, an
executive officer becomes the subject of the disqualification scheme if vhe identifiably performs

& management role, or discharges or assists discharging a managerial function.'® This indicates
that & person will be the subject of disqualification only if he engages in management, while
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being formally appointed, or without any formal appointment. This includes both de jure and de
facto executive officers.

A..,,wm&&hmmwumimdm manager, branch manager,
or sub-division manager in a single entity. On the other hand, a de facto executive officer is a
person that engages in management functions without formal appointment. In conclusion, the
subjects of disqualification scheme are only functional managers.'®In other words it is.only

havuunhhmﬁhuﬂmofummywhommcsubjeas of
disqualification scheme '’

1.6. Modes of Disqualification

161 Disqualification order
Disqualification order refers 1o an order given by count having jurisdiction to disqualify a
person. "““This cowrt may be an ordinary court, or a disqualification tribunal. "“In practice,
mostly disqualification order Is passed by ordinary courts.'™ Nevertheless, some commentators
argue that the task should be given to tribunals constituted to see disqualification exclusively.'”
hmh%%mhiﬂmﬂcdbymhwingfam
standi '™ Disqualification order s the preferred mode of disqualification.'™

162 Disqualification Undertaking
Disqualification undertaking refers 10 out of court disqualification settlement.'™[t is a recently

introduced disgqualification mode that supplements disqualification order through disqualifying a
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muhmd“ﬂmm&fnmﬁnmﬁwofﬁm&mﬁﬂhe
MNMMMMMM undertaking, and the ‘would be
WMm'hnhmoleﬂmion.memwﬂl be directed
0 courts "“Such disagreement may relate cither 1o the period of disqualification, or to the
appropeiateness of the disqualification undertaking "'

the sppropriateness of the disqualification. "I an action is brought on the appropriateness of the
undertaking, the cowrt will se into the propriety of both the disqualification ground and
period "' Aferwards, If the coun found the disqualification ground to be wrong, it may waive the
dinqualification In addition, if the disqualification period is found to be inappropriate, the court
ﬂ'lrmhuahhiﬂ&dhwiﬁdm.ﬂm.lnulonguthe
disqualification undertaking Is not lified by a court of law, its effect will remain the same as
Sinqualification ordee '™

Disqualification undertaking is preforred for several reasons. First, it is preferred for expediting
the dsacgual i fic atiom process, and avolding litigation cost.""Morcover, through entering into
diwquaalific aticon wadertabing the disqualified person may avoid adverse publicity s/he may face
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by appearing in court. ™ Nevertheless, this does not mean that disqualification undertaking is
preferred to disqualification order. " Though, disqualification undertaking has some advantages,
it s criticlzed for the fact that an individual presented in disqualification undertaking process is
weaker compared 1o the institution that undertahes the disqualification undertaking. In other words,
the disqualification undertaking is made among uncqual persons Hence, the disqualification
process may become oppressive 10 the corporate officer. In addition to this, disqualification
undortaking |s criticlzed for, it may make corporste officers that fear sever disqualification
period in courts, andior fear publicity of the disqualification process easily fall for the
disqualification proposal of the disqualifying authority. This may happen, even at times it is
highly probable thet the corporate official may be innocent i the case is taken before court.
Disgualifo ation wsdertak ing could therefore be oppressive and deny a fair hearing in breach
of individuals human right "™ As & result, disqualification undertaking is not preferred to
disqualific ation onder

260 Administrative Debarment

Administrative suthorities can be given the power to disqualify individuals from office. "*® This
W known s sdministrative debarment. ™ What distinguishes administrative debarment from
Mtkmmhhhhﬂmhwﬂmwwmmmlldowhaw the power to
adjudicate cases Moreover, unlike in the case of disqualification undertaking, there is no bargain
between the agoncy and the porson charged. However, the effect of administrative debarment is
the sarme a2 diaqualification onder

Provissons that entrust suthorities the power to disqualify individuals are of two types. The first
Boup eocompasses categorical provisions. ™' These provisions list predictable grounds for
mmﬂﬂmmhwondnmhuwtheothercategory
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Drsqualification could be either conditional of non-conditional. Non conditional disqualification
completely mhhlm&mhvdvh.hmepvmlnmy form in the period
afher disqualification. ™1f & person fices non-conditional disqualification s/he cannot engage in
sy senior position In corporste structure during the period of disqualification."” On the other
hand, in the cmse of conditional disqualification the disqualified person is not completely
excluded from corporste povernance structure. Rather, such disqualification would allow the
disqualified persons 10 lnvolve in Cofporate  governance in specific and/or conditional
stuations. Conditional disqualification may also be sector specific.'™ An example in an
mp.smuwhmmmm:omnmmmn _ ;

In Ethiopea, the NIIE Y pass sector specific bar on individuals. However, it cannot disqualify a
person outside the financial sector. In fiact, sector specific disqualification is allowed for a
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2.7.2. Mandatory va. Discretionary Disqualification

Disqualification may be either mandatory, or discretionary ™ When the disqualification is
M-hmbﬂm&lbmmemupon finding the set conditions
are fulfilled "“The count disqualifies the concerned immespective of his/her current suitability to
be involved s the management of company, and regardless of whether his/her
disqualification is in the interest of the public.™In other words, mandatory disqualification is
inflexible. ™On the other hand, when disqualification is discretionary, courts disqualify a person
only when they find it proper. Though the court finds a corporate officer liable for misconduct, it
disqualifies himher only If it believes disqualification is in the interest of the public. Thus,
discretionany disqualification is flexible according to the judgment of courts,

270 Definite Vo lndefinite Period of Disqualification

Disqualification may either be made definite period, or indefinite period **Disqualification is
made hhﬂﬂnnﬂdﬁihmﬁfwn&ﬂaﬁwﬁodunduthchw. In this regard,
countries like the UK that provide definite period of disqualification stipulate restrict the effect
of disqualification for the maximum of fifteen years. ™ The law prefers definite disqualification
period for -muhm«mnmmy be rehabilitated and refrain from
Committing further fault that would lead 1o disqualification.®” On the other hand, when the
disqualification Is made for indefinite period, the time during which the disqualification remains
effective is not defined. That means, unless waived by the competent authority, a disqualification
made for indefinite poriod may cause a lifetime ban on an individual from engaging in corporate
dministration. Mostly, disqualification is made indefinite period when it is convincing that
MchnmhhMMimofwmmiumme future is a
teeat 10 the overall economy. ™ The likelihood of future misconduct is always important in
imposing a lifetione han on individuals
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disqualification. unlike criminal matters, is preponderance of evidence. As a result of this, it is
possible to exchde  person through disqualification though she might escape criminal liability
due 10 & higher degree of proof. “*Related 1o cost of litigation as well, disqualification is easier,
less expensive and lows time consuming ™" e

uummmmmmmmm exclude a person from acting
hmmhtwom%thﬂm.ﬂnushmImllvidualismmoved from a
“um*mdﬂmumhﬁumwlmlnmoﬂmorgmiwion.
MMMMhmwhwmwuclmnpﬂwn&omwtingin
hmh-lbmum«iandiﬂ'wmpomkminlhemmmmy.Momm.
femoval does not peohiblt the dismissed person assuming similar position in a foreign
Juriadiction. In case of restriction as well, capitalization allows a person to hold senior
Management position Is corporstions. On the other hand, when it comes to disqualification, its
C&uhuwnﬂhamAmﬂndy.adiwnliﬂedmmmtengngclinthe;mne
position. or do similar works during the disqualification period.

Lastly, other types of private law remedy mainly focus on injunction and compensation.?'? The
Mhﬂdﬂ_dyhbwwm&m.wmkmpcmtion. Beyond

:Chlhnlmhph_

mlﬁm_m.mmrwmummworuwammm
LEsgpaon mssmsses werkabeop, p 1, «




corporste officers, hm&iuhnmﬁunenpging in the same activity and post
for & pasticular period. As & result, they do not protect the public from dangerous individuals.
Moreover, though criminal law may impose bar on individuals not o exercise in management
positions its standard of proof make disqualification preferable. Morcover, at times criminal law
may unpose restriction oo individuals from exercising certain rights, its restriction always pre-
supposes conviction. In addition 10 this, unlike in the case of disqualification, the restrittion
imposed theough criesinal law is not comprehensive, Criminal law restriction may also occur
through legal interdiction Lﬂmwmuml‘mmmniniswﬁng his/her
wcko-oconomic affsirs. It may probibit a person from administering its estate.’ However,
instances logal interdiction ocours rarely in related to corporate affairs,

"On C.An 20



Chapter Three
Grounds for Disqualification

uﬁu-nmm&ﬂuwmmmdlxhuwdbmkmmmdfniluumpay
under county cowrt administration court. In this chapter, the major grounds for disqualification

are explored

L1 Disqualification for Misconduct in connection with Companies : .
WHﬂ”MWWmmmmminginmc
position of corporste officer for offences related 10 & company.™ It is a ban imposed on
individuals that are found Hable with certain offences at the formation, operation or winding up
d.m"‘mmwmum«mn.mmmdimmdas
follows

LLL Criminal Convietion

The first ground that disqualifies individuals is criminal conviction. Criminal conviction results
i dispaalification when & person is found guilty for certain crimes related to company
ﬂlﬂw'“ft&u‘umhm&hﬂdﬂnmmmﬂu&mmmmm
| -ﬂqu.mﬁmum.hﬂmrwhmpmndbmeﬁtinthc
faeme of & lmised Nability company Is subject 1o disqualification for general misconduct.?In
e repad, crimisal conviction can be the source of cither mandatory or discretionary
dinqualification This ks an option left 1o the lawmaker

- -
-L"‘Wmmwms ed., 1998), p. 123
b
o
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mwﬂﬁ“‘m&lhmﬂwon,ammybe
HﬁdwmhmhMbhmofﬂwmmpany."'msimludes
MWMbHWMﬁhmyumllummucommim in
relation 1o the company’s dealings with third parties "I particular, convictions for failure to
compiy mmm&m-ﬂﬂqwm.moumorolh«documem
uhwdmmmhwlﬂwhnuopemhnmge.mln order
umMMmhum&oaimmnumdlmufnctuaiconnection

manager of it property, of any freed in relation to the company or of any breach of his
duty s sch officer, Nguidator, recelver or manager. ™’ ‘ :

LLL Persistent Bronch of Commercial Laws
MMMMRMHMMM.Somemvhiomumempmlecdnglhe
*Mhmwwm.mbquuiﬂngcommmm
Partners o st 0 & cortaln way, In this respect, the lawmaker may attach disqualification for
Violation. In o Wy, cevtain persistent breaches are recognized as a ground for disqualification.,

AmﬂWhMMdmyWonmmmpmlcdlybmch
company law proviskons. Mhm“dpﬂﬂu.lauﬂawdhqmli&amnthmugh
s prowund. the person must breach competition or regulatory laws more than ones. As the term
“Persistent” signifies the breach must have continuity = At least, in order to say the breach is

L
Cﬂh-ml, o
o

"lﬂ-—n_u.nl Fallore 10 semd & dovument, o notice to suthorities that keep the register of the
SISy e ottt & grownd S Spuabfication.



,-u-.hh-dmmmhm’”lnmimm.thebrmhmaymxmeimer
nnwmﬂh-ﬁ'hﬂﬂﬂmedemof@mm
mml“ummlMMOnisbmchedornot.
wmm“w“mmmwwismﬁmmis
eoough
W.uhmblﬂbhﬂnﬁhhﬁdwliﬂmlil‘itoocuuwiuﬁnaspeciﬂc'time
m.hpdlitd-.Kﬂhhﬁmmhlh‘ﬂm.ltmaynolbeukcnasapersistent
m"llhmw..wmwwe.inadﬂmdemimwhemera
Mhmhmmmwwithnmrxumwithmwichnpmed
mwhw.w.mﬁm&mmhmmorw.Forme.
f one sees the experience of the UK, a person is said 10 be in persistent breach if /he breaches
mmlmhmmmeiw.mﬂveyearpeﬂodis
backward from the date when application for disqualification is instituted.”” Such default, in
fact, should be conchusively proved ™ Morcover, in the disqualification process, though the
defendant does not ralse the expiry of time for persistence, the court should raise it of its own
m“tm.nhm-mumwmmmmﬁ-um_my
mw.umm-mmmmummymmmmpmimm
m"nuunmumumumlmmmimmim;
rather it 1 the mamber of beeaches that determine it
h%bﬂhbﬂdhﬂdmmyhﬂdﬂimdﬂwoddtﬁggerme
Gisqualification of & person. There are selected duties the non-fulfillment of which would cause
Gnqualification for persistent beeach. These in particular relate to defaults in filing, reporting,
fifaming or sotifylng certain maties o the concerned organ, mostly the registrar of
companses |’

M e 1 Dty (1A L, of Comgrss, 0081 - Bl
":: UK Dinguasfiuass Act § 3 3
M
o 1)
Bul
T e e
® Suchome infrmation wnder court snder and faidury % make returns.
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31N Other Canes of Disqualification for Misconduct

disqualification of corporate officers. These one-time breaches may cause disqualification, The
memmmWMmmmm.mmxm&Y
inchude & default in payment of court order which entails sutomatic disqualification™

12 Disqualification for Unfitness

Unfitaess is the meont prominent and litigated™'ground for disqualification ™A person is said
duhnwhMhm“@“wmmunpﬂvi!cgcofmmg
through limited M-mhMamhMiM for being unfit for incompetence
andior lack of commencial probity, ™
Tbhmam“mh“ﬂdhmﬂmhduwIac.kofcommcrcial
probity. A person lacks commercial probity when whe acts in dishonesty, ™It occurs when s/he
acts through an intention 1o misbebave.*However, it is not all lacks in commercial probity that
cause disqualification. It Is only lsexcusable lack of commercial morality that would cause
disqaalification. i s misconduct done through Inexcusable bad faith or fraud **'

On the other hand, & person may be disqualified for unfitness for reasons of incompetence, In
this regand, incompetence refers 10 wrsasonable business decisions. ™ These are decisions that
n“uMMhhﬁdnm&hmomwmﬂmilu
Circumatances and position that would be taken as incompetence.’'Such incompetence may

e,

:m--.--u.nn
!bmuo*”hnﬁnnnmwmdwmipw
ﬂh““hﬁmﬂammmmlhmiwor
%mcuﬂumm.mumammmommmm
% Joars of B ey Togrther wieh thon, tuh crgamn aee farther allowed to specifically report any potentially
W ot e B e Afr revetving B report, e organ entrusted to litigate the matter will determine
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“bmn-numwmnm-wmuuwu
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cannot discharge thelr duties wre regarded incompetent. ™' Coming 10 the type of negligence that
results i disqualification, in general negligent conducts do not result in disqualification. Rather,
nuqauumhhmmumm:s in incompetence.” Note
that, the falt must also be serious enough fo entail disqualification.**In particular, individual's
uuth“MduW.bmnw«tlnlmwwmd

qumdmmmruummmmmwmms
chowr that obyective standand s wsed In determining unfit conduct. An individual's conduct is
u-hdm-lhn-ﬁhMﬂmw&muobjwlwlymblemnin
the manageenent governance of & company, in smilar circumstances.” Consequently, a person
Y ot e ape icompetence merely for failure 10 know the obligations associated with the

e =

™ Ol shove o e 34, 5 30 I8 Mgh Sevnbold i muintained for finding unfitness, there will be no concern
gu-—..-u-- i
htn chmﬂﬂhhmhhﬂhhﬂ*bhmmmwmmh

- g
—hu
o
o U e e 4,
Supbum CoifTio, T #f Comguny Divsctors b the Management of Insolvent Companies”, in J.
&:ﬂﬂl hlm_mmmmu.mmm.

:‘:M--t’ .

‘&uwmum—wo—-:u D Lacy (o4, Ihe Reform of United Kingdom Company
hn-c-uhm-.m.m. 154 The duty of care aed skill was traditionally regarded as
hhﬂnmuuunﬁhuhmdmm by the level of skill that
S Pooed, S ko & sebjoctive bk New dapn, countries require an objectively reasonable level of care and
‘ﬂhbmum-ﬁ-“hmuuhwduwy.
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pﬂh&”‘h%“ﬁ“hﬂhﬁbmt&ymm&m”
their duties are regarded wnfle
mlﬂh.mﬁﬂbwummwmofapemnina
compasny, Inchuding hiwher conduct in other corporations in the country and overseas:**A single
conduct Is ot & sole reason for disqualification.™""For instance, when disqualification becomes a
mh““ﬁ“ﬂuhﬂ%hmﬂmm]ywm&ictins
serutiny 1o the period immediately before the insolvency, *Rather, the overall conduct of the
perscn i the company and other companies is also relevant. ™ At this point, it is worth noting
H-ﬁ-hawM”hhhmMummbﬂoundunmthpugh
Whe does ot lnvolve in & breach of any statutory duty. ™' While breach of statutory duty can be
wed 4 guidance to determine wnfitness, & factual determination and the fiacts of each case are
the ones (hat determine unfitness ™

A percn may be disqualified for unfit conduct, both in solvent and insolvent companies. **'In
WMcmhmmmmhmmuwwmdmw to
ummaummmm. ln addition to this, the lability is attributable
»mmmmumammywmhmmumgh insolvency,
Hl'lwu.ilhwnnu“%ﬂllwhﬂ’wwdommdmplyfora
femon that »he allowed the company o trade while it was insolvent. Though the company is
“ﬂamumﬁﬂn“hﬁiuﬂmamﬂewtof
th“hhm‘tmwMMMﬂmmMM
et owscome whe will mot be disqualified ™'In general, in determining unfitness, the court,
Wnong others. sees the extent of the director’s responsibility for the causes of the company

-
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hmﬂﬁﬂm“WWMmoﬂiwiw&ﬁgsﬁon
muuma-ﬂ%-ﬁam-mhwimmmmﬁtupona
proof that hiwher behavior & an officer bolds himvher unfit to be concerned in the management
of a company ™I fact, wnfitness primarily functions in insolvent companics.

To determine wnfit conducts foreign laws provide schedule that guide the disqualification
process. These schodules incorporste wider and generic set of factors that the court should take
im0 account in deckling wnfitness. "*These fiactors among others look into materiality of the
conduct, guiltiness of the individual and the impact of the individual's behavior. When a

disqualification procending is in motion, & person 0 charged may tender hisher defenses to

show that vhe is fie Mn“um-ﬂmruhwlmmadinagivcn

manner |

AN Participation in Wrengful Trading™
Wrongful tading b snother ground for disqualification.”™ The liability for wrongful trading is
stributed 10 & corporste officer when ¥he continued 1o let the company trade disregarding the

— -

= Clied s 0 e 3, 13
o Gl b e . 202
Ciod advevs w0 nnms “.J H1 Counaries bk e following sin factors In deciding whether a person s unfit
) 8 wgpegimens’ of G wnlertying violition. (1) the defendants behavior, in particular as a company
Barmr. (3) B defembuns tele o psition ( §) B defendant's degree of scienter, (3) the defendant’s ecopomic
Wake W e viodeen e (6] e Mhebbend e misconduct will recur.” However, these factors though they
ruh-w“ﬂﬁﬁh!mcidhnmﬂl.p. 1259
mm-mtpﬂM'mdﬁm‘nmhaﬁpﬂﬂuthowm
- e e el of Sesctors. Masiers for determining the unfitness of a director include a
oF B eamenn of e Bvwctor’s rependaliny for the cases of the company becoming insolvent and
*u'bﬁmblﬁqﬂumhﬂihm'ﬂlhnio.cwlbowutm”.
En-lm.-m..:.
Ol e o sme 34 10 Amsong oy, whw oo defind M herself through submission of statement of
TR Bur ovpieie e preguesess of e conduct $he i charged 10 ¢ improper conduct. In addition, the truth
S of dugurts wnd oepanisaions, wuih s haskars. accountases, and creditons can be part of the proceeding as
VM VD oo ey ey o b b med ¢ her for ce agaimt the peron 10 charged
Nnﬂmm”mﬁmhbmhbhdimuhof
Py s S lghleson, slony wih & &fficulty of getting funding to pursue the proceedings.
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wwmmmmﬁnlmofﬁmmﬁnmmding
in & company while reasonably suspecting that the company is insolvent.’” Moreover,
disqualification order can be lasued if it appears that, in the course of winding up of the
m.-mh“hmﬂmmummm."’mmghms
kind of tight regulation, disqualification served as an incentive to corporate officers of insolvent
companics to cease trading and wind up the company in case there is no reasonable prospect for
svoiding liquidation ™
MHMMlhebulhlmmldbulnldlhbleforhomt.but
Mmmhlﬂmaﬂimmedmmm”mohdequm
funds price to making decislons 10 continue trading. Therefore, the law requires corporate
Mwmmﬂmhnmmmllqddﬂhn.mimhip.or
administration where no adequate fund is there - ' y
Thmp“hﬁ.nhhutﬂnoblimlonwmmmemomem
md&m“"*ﬂ‘n&hlhﬂdﬂh.hdﬂsmkdwmdud
mum%hhwmummijngwhmrme
company ‘s financial condition could have been better if it was liquidated at the carliest moment
i was alleged that it should sop tading. ™ In order 10 determine this, the court should first
mumﬂtwlmmhwllquwlmmpmy.Aﬂemuds.
B should identify the "ot deficiency™ in the company’s assets. It should then identify the net
M-uNN“yuh&aWhmthwmmmsupto

Srmton e Bgato wn iedvant compuny o B optimal thee. The disqualification provisions are broader both in

o of purriew wmd e e Bw type of bebuvior camght Wrongful trading provisions were designed to

g el ey - whe aee found 8 hive sbunsed “the privilege of limited liability,” the Cork

hwnuﬂmm-qmm&nmmhmwny.

SN @ EfFcnd e praee, e et Mest npertuntly, the provisions imposing liability could not prevent directors
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gunmﬁmﬂnm&unumﬂmmmemmmyhas
increased loss due o the delay in liquidation directors may be held liable. ™
A”wh‘*hmhinﬂwfwmngﬁn trading may have
valid affirmative defernen Wmmwfhmmmmwwstep“to
mummuhmmmmmm-morw fact that
insolvency 1 ity itable ™'

14 Undischarged Hankrupts

A person against whom & baskrupecy proceeding is instituted automatically become an
mwnﬁhmmhwoﬂym«ﬂwhﬂmﬁcypmmding
Mn”’hh&owwmmmmmmomﬂemybc
“ﬂoﬁﬂm““ﬂul“ﬁ&mﬂmmﬁnghlsﬂmwhole
debe. Discharge s possible withowt paying the whole debt upon the fulfiliment of certain
conditions. ™l particuler, discharge may be given only for bankrupts that cooperate with the
commissioner b0 facilitate the payment of all debts™ On the other hand, a bankrupt who is
found concealing ha/er property so as 1o svokd payment may not be discharged.™ Moreover, it
i worth noting that all debes are not dischargesble. ™’ Debts such as tax, maintenance allowance,
W debes that emanate from tort lability are not subject 1o discharge.™ The same holds true for
humwuuww.’“memmrdiummumm
“ﬂmﬂhMMWMbpylm.ifmy.mthemm,a
discharged person may become 8 corporate officer ™'

M. 0 & o e, Bty wave bl 4 thow any Inchoase in et deficlency, and the Court found that
T ot e ofF 04 0 el of pentining b Wade !
Nm-u-m.ﬁmnmuumdummmummm
b ORgectivaty, e divwaner smast have et knorwiodge, akill, and experience of a reasonably diligent
mm-u--—-mmmmm»um.mmy.-dm
Hhumw.-mmunmmawmmm

-
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Differently stated, being an undischarged bankrupt is sufficient 1o disqualify a person from
holding certain public and private offices. ™ One among this is a bar not to hold office as a
disector of & company that prescribes its shares 10 the public.™ Such individuals will be barred

begin & frosh staet h*“““ﬂ“hﬁn‘ldﬁmmﬁlm
we discharged by am"‘bu&pbmﬂmhalmmdmu towards all
m"hnmmhswhmbm;dlqullm;mm“

m.mm-bhuﬂnm#MUdelquuﬂedmkmwimly
will be disqualified for the same reason.™Officlals and founders that recruit n disqualified
perwn are there fore Habde for dhagqualification

'\mummm-ﬂwmhuwm-mmwm
MN—-W“ﬂWMthMMNM
B arniirs ware sl b0 e el claim Bom o bankrupt as fast as he eamed income of
NI prepurty i seder b snly B haie Usens B debtor pays ever penery be owes to hisher creditors he
wouhd e b Bt Hhrmavar, s s ietifiod o v 4 short sighted policy which brought in 1o picture discharge
® bawdrigm, ENsirge b omginnernd Bevagh St belief e dhctates wnless & debeor is 100 much dishonest whe
thuhm“ﬂ_u.pnnuhummmm.wmm
'll-vh-t-u,mu-.mnmum-m»mmmmumwm
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Chapter Four
qualification of Directors and Executive officers in Ethiopia: A tool for
Good Corporate Governance?

uction

corporste governance may sot be achieved through setting certain  exhaustive
mﬁnh”bnﬂmﬂhﬁhn&wit!\mmwe
i rated wa the bout if it attalns the objective it is designed to attain.®However, in general,
A Gorporste povernance fegime may be regarded as good if it balances corporations
tive sstainable devolopment with other cconomic interests in the cconomy.’®The
weds 10 erure competitive sustainable growth of the company, while at the same time it
the iereats of sharehobders, crediton and the general public

e, the law sete seversl bogal frameworks in onder to ensure that good corporate
e provails The law provides both regulstory and competition rules the non-observance
hoentalls civil s orieninal sanctions. In this chapter, the various civil and criminal
o lmposed on & corporste officer are briefly discussed. Following this, disqualification
i (e | ibiopian legal system, and its necessity 1o ensure good corporate governance in
nt begal regime s ovamined

hons on Corporate officers in Fihlopia
il Sanctions

rvanal | ishiliny
P, the law megulates corporste governance in order to protect both sharcholders and
fors ““ln onder 10 schiove this purpose, at times the law holds corporate governors

ly Bable. The personal lability may be 1o a company,™ its sharcholders, creditors or

o T g e
e

"

J

‘

Pes. Difiepion Company Law (AdSs Abuba, Fareast Trading PLC, 2016) p, 117, While the first is a
o Bewseny obiigmn W wrve B compuny
41



chor third partics. ™ The personal lability of directors and executive officers is discussed as
olkrws wmder & separate heading

Y Persemel Lbabiiny of DNwe ooy

drectors may be held personally Hable o & company,™ its sharcholders and creditors. *"First,
mmhﬂ”ﬂblm.mcmﬂcmpmvidum
mmmwmmumwnmmwpnmby
he law, the mermorsndum of smsociation, articles of association and resolutions of meetings, with
e care required from an agent."*This includes failure 10 take all steps within one's power to
revent or mitigate acts prejudicial o the company.™ In this case, a director is sued by the
wmﬁ.“&u%hmﬂ”hmlmofmmem
) this respect, the resolution will be adopeed only If at least sharcholders that hold 20% of the
wpital of the company sapgent the isstitution of a proceeding against the concerned directors.
hmmmhmdsmwmdﬂmmdimwrormumple
roctors. "

ccordingly, sfier the resolution i adopeed, the company may Institute the action against the
rector’s. 11 the company falls to institute & proceeding within three months, sharcholders who
Med I wpport of the resolution may jointly institute proceedings against the director/s.””
wever, I the company bs declared bankeupt it ks only the trustee with the permission of the
emioner that can institele & cowt proceeding against directors in the name of the
npany "' The personal liability of directors for the company is jointly and severally.”'*

‘a’m IRevs ity by for e puawton somase from e geeseral peiox ples of tort law

Main

Com. € A J00(1) The sogeimmernt Bt renses ey should take & “care due from an agent” indicates that the

W Feganding sgecy wier B Civil Code are equelly sppiicable o dircton. Cited above at note 104, p. 143,

Com C. A ot () Phowaver. B bamer labehiry shwm sewdutes duectors only if the danger was within their

Peindes. bn ahlinim, o dwonr oo woaely defind Raelf Bom court action (f vhe shows that vhe is not at fault,

N Gt & it dinenting Sam e aution of the bowrd, witich i sntered forthwith in the directors minute

ol e s, Com, C., At M)

m-u—-ut-u-t::-n M) of the Commercial Code. See also Ellas T/Birharl, Law
AR At Prissing PLC, 2004), p. 140,

:c.m.mm

CoAR M50 I e sharsbodiers sccond s e claim, the compensation goes o the company. In such
lﬁ*-m&bﬂh-hHMdhmtﬂhm



In the scond place, directons may be held personally liable to sharcholders. In this regard,
sharcholders that suffer damage from the fault or mischief of a director are entitled to bring a
proceeding agains the concerned director ' "However, a sharcholder may bring an action against
directors ondy if whe ia disectly affected by the faulty act of the concerned directors.’'®

In the third phace. directors and managers may be personally liable for creditors.”"In particular,
Asticle 166 of the Commercial Code stipulates that directors are liable to the company's creditors
where they fall to preserve lntact the company’s assets.”*Furthermore, sub-article two of the
mame wrticle stresses that creditons may hold directors personally liable if the assets of the
company wre iosuffickent %0 meet it Habllities "™ Thus, If the property of the company is
isuffichent 1o cover the clatm of s credisons, the principle of limited liability does not work for
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Conle Asticle LIZJ35 be s sespoct, LI2592 ks similar with Article 366 of the Commercial Code.
W B gt e snirion seeen B B Astiche M of e Commercial Code i the copy of Articles 2395 of
Rl Chedl Conie B S spent, Bl Conrts prove that e Article entails atrict lability. On the other hand,
e, s an Edaiew Lgetem and Bl T/Titas Claie St the lability under Article 366(2) of the Commercial
Conle i fhult Dt Thp wgursmnscn o0 Baaly oo homes St Courts do ook require evidence of intent o nogligence
W el by cnditees Murw pesciely, nce R eablibed St directors violated their specific
Bligtions uird Bu company. courts comadir oot or seghgence with respect o creditors irrelevant.«Cited
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Neverthelens, If the company i declarod bankrupt, unsecured individual creditors cannot
inatitute the proveeding spaiast disectors personally. During bankruptey, it is only the trustee
who s allowed 1o take action agsinet the directors with the permission of the commissioner.’® If
the trustoe b successfisl in the proceeding, the fruits will benefit all creditors that have a claim
from the company On the other hand, coming 1o other thind parties, the Code allows them to
jntitute @ proceeding apainst directors for damages they directly suffer from the act of
drectons ™' The Nability in this case ks fault based ™ However, conceming stakeholders,
Biblopian law clearly peovides the persosal lNability of corporate officers only as far as
creditors. "™ Deyond this, the lability of directons to other stakeholders is not clearly provided. "

B) Pervvmmad | sadssars of Mamagier

Chief enevutive officers se Nable 10 the company and Its creditors. The lability of managers to
e company omanstes from contract. To the company, the manager is liable for failure to
properly adesisister the company. This is provided in the Commercial Code and the Civil Code.
In the Commercial Codde, Artiche 530 provides that managers of PLC may be held liable through
the concerned civil bew for damages caused 10 the company due to hiwher breach of duty. Civil
law i the proviskon represents baw of obligation "™ Thus, if the manager is a formally appointed
maneger, haher relationship with the company s regulated through the principles of contract
bow, " hormever, if mot, wnbess ¥ can prove the presence of a situation that requires him/her (o
1o an wnsthorioed agent, aer relation with & company is regulated through tort law. '

In share companies, the lability of managers 1o a share company is not clearly stipulated under
e Commercial Code. Mowever, Article MA4) of the Code provides that the manager is an
mployee of e company . In this regand, as employment emanates from contract, the manager is
lable 10 the company for damage the company sustains from broach of hivher contractual duty,

e e
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mﬁ*ﬂﬂl”hmmhmdmmWiM.ﬂm
may face tortuous luabality

Moreover, managers may be beld personally lisble for creditors. In PLC's, Article 531 of the
o—aﬂta&w&htbm-dbj:wmmlhhhwaﬁimwhm
the amets of the PLC are shows w0 be inadoquate 10 cover its debts. Such action, is instituted
agaiest both types of managers theough the trustee."In addition 1o this, Anticle 1160 of the
Commercial Codde adds ome situstion.”" This lnstance is different from the latter in a way that it
..-Ihhmu“ﬁmhmdwhhmohwmﬁnyfwhis
exchasive alysetage

412 Removal

Removal is oo of the prossinent ssactions imposed on corporate officers.Regarding directors
dmm.ucmc*mummummmmubym
pemeral meeting of sharehobders. " "Moreover, In the financial scctor directors may be removed
from office theough the instrumentality of the N Coming to managers, Ethiopian law grants the
company. direc s shareholdens genoral moeting and NBE the power to remove directors from
office

Removal may be for any remson In other words, & company may cither remove a corporate
hﬁﬂﬂmu-ﬁnﬂﬂ_mﬁlﬁulmwmhunmﬂon
Bt follows viodation of lew, of company instruments In other times, removal may be made
without good cause

C.An 13 AL B it @ s amgertant b mote St e provinion expresaly deals with the issue of judicial
AL 8 ol of B & e wies whelur creditons of e PLC can directly proceed against those
W ol et butirn doviwweon of pulivil baskruptcy In this regard, some authors argue that
WA ) o g e et g mgers Browgh Artiche 411 of the Commercial Code

Pdiien Lo, “The Dvurie of Pusving e Corporste Vel s Legal and Judicial Recognition in
owss” Musas L Bevien (ved &, Mo |, 2903) p 9

PG of fon A eommds % Srretors mnagers or am Band party that engages in commerce for his
M-huhﬂd‘*
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Gl b e S Blerw 0 ovanute cmes swn duty property, or for amy other reason. However, if
B e G gt reanen e Sevetor cmot regears S payment of compensation. Commercial Code,
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410 Comprebensive Saspension Disqualification . .

Comprebonnive suspension/disqualification i recognized in the financial sector.”™ Other than in
the laster, in other companien: both PLC"s, and share companies disqualification does not exist.
In the financial sector, the NBE solely administers the disqualification process.**Thus, a
w*“wummammmmmmmmumor
fimancial nstitutions, both directly and indirectly.”” The scope of the prohibition in this regard
extends o durecton and executive officers. This sanction is discussed in detail in the following
ectiont

L1A Criminel Pesbibhment

Criminal liability b the other sanction imposed on corporste officers. At times, criminal law
bolds corprrate officers criminally liable for violating certain dutics Such duty may relate to the
company, the governement, creditors or other third partics. The sanction criminal law imposes
nhhdMM.thddﬁmminlwfmhanqulmn
wecial permit "™ The individusl may also be deprived of his right to engage in commerce as a
tader “The criminel pusishement imposed on persons that violate criminal law is wide and
Beeds an cadepwrnbendt stady

EWIIQOMWI&WMNWIMFNNWN&

411 Undertakings Sebject to Disqualification

Disqualification is fumctional cndy in the fnancial sector. The sector includes banks, insurance
Compuanses an! s finasce institutions. (Other than these, others engaged in the financial sector
% S0t sabpect 1o the dingualification schome  Muorsover, for those engaged in the financial sector
' be subyect 10 duaqualification, the financial institution should cither be formed in Ethiopia, or

= Th b undonvtond S e cummelisios suading of Sanking Businems Proclamation, Art. 17 and 31(4). Insorance
s Prvchumuin, Art. 1, M- iinane bnstitasivs Prociusution, Art. I8(1) com | |
.‘nh—mmnumlm
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422 The Purpose of Disqualification in the Financial Sector

The key objective for the incorporation of disqualification in the financial sector is to ensure that
financial institutions practice good corporate governance in the financial industry consistent with
the objectives of financial institutions. ™ This is ensured through disqualifying persons that threat
the flnncial industry. Iy doing this, the government protects the public and financial institutions
o thetr sharvholdeors. In addition 10 this, NBE imposes disqualification having deterrence in
view both spwcific amd goneral '

420 The Subjects of Disqualification in ¥ thiopis

A) Dirwetors y
In Fihiopia, both o fwre and e flacto directon are subjects of disqualification in the financial
wetor. A v jure divechor may eithor bo appolnted by subscribers meeting* sharcholders, ™
the bound of dirwetons, ™ or government suthoritien ™ Exceptionally, the NBE may temporarily
appoint & dreonn "™

W) Ereewtive OfTheers
lhm«ﬂhmcdlh“bhmﬂw,hmhmmorwb—
dviskon managers in & single emtity. Those executive officers are all subjects of the
Sonpandi fi 2t 0 3¢ brevrae

Here, a0 imporsant concern I, “Who e chief executive officers/managens? This is because
reryone et hae the momenclsture 1 be & chief executive officer/manager is not regarded (o be
fhe e wnder the lew. The sommenclature should ot be taken as & ground for regarding a person
B 0 chiel evecative officer The tithe the person holds, nor the position whe holds in the
m'.mumumuwhmmnwnﬂmimm
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~F~”u“'ﬁlh“-lwﬁu¢whmm”a
chief executive officer YHWMMmleoﬁw
™
“managerial employee who s vested with powers 10 lay down and execute
et policies by kow o by delegation of the employer depending on the
wdamdﬁ“vﬂnmmmmmnm
M*umﬂﬂﬁmnh.%.mﬁhvoﬁmﬂmw
ttle v iplimary meavwres aguinit emplayees and include legal service head who
recommond mewiwes 0o be taden by the employer regarding managerial issues by
“mmmhhmithw;"
M.Mb(’“tﬁ'n%nmﬂmhmhﬂivimm
manages e allaies of & shawre company in whole, or substantially cither through the direction of
Uhe bownd of dises hors, of ot of hiaher initiative ' :

424 Mode and Type of Disqualification

The mode of disqualification rcognised wnder the Ethiopian legal system is administrative
debarment. The sthority given the mandste 1o disqualify persons in this regard is the NBE. If
e NI diaguantifien o person, the individual may not function only in the financial sector. Other
e e fioees ial schor, the Sagualified person may serve in executive positions. In other
wonds, the dispuadification is seotor specific. This sector specific suspension could be made a
“u-“-ﬂ"m.hmmpﬁdﬂumfmmwrklnain
Gortain positions "™ For instance, pesctically st of the times problems are seen in tasks related
© forvign exchange and loan "'ln Bis regard, there are instances where the NBE bans
Bividuals from working cn aess chow W forergs exchange and loan ' g,
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mmﬂ-ﬂhh.imum.mAmwhohwgudedas
whhmmmﬂhiﬁbhmwm”‘mmmma
person may only be exchaded from one among the various sub-sectors in the financial sector.
m.ﬂnmcﬂ-hmuaubhwmulwhoh.mmybe
uhwhh“hﬂm.”‘lnmoph.mmﬂyimﬁom
mum.mm-—uhmanmmmmﬂmu
mlm
m,unmhmhﬂqhhmmmumﬂtiubmh
mumwmmmunmmuwwa
mmnhﬂw."hm.m.mwmmmmnm
Apainnt & conpoeste officer, or ot thmes & corporste officer ks convicted with crimes such as fraud
NB s required 1o suspensds the comporste officer automatically.”™ On the other hand, some
m'whﬂlm&ﬁ-bﬂaﬂmwMoMcm.hsood
mﬁuumu*.MMthmmmw\dm
vhe s 0 thevat 1o the evonomy : -

mmmmmumdw

The type of dsgualification reognised in Exhiopis is administrative debarment. It is only, the
mumm.mmwwmnwhmmmm
i 80t Bermver ¢ bea Individaals working in the financial sector also stress that the process does
8t follow provedhre. ™ Mowever, the working procedure of the NBE indicates that it tries to
Oberrve dhar prxcens i iomplomenting disqualification ™'
‘“'ilhhmm-u-mhwnmhnummmmgm
ﬂhﬁuhmumuunmmwmnnmof
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the person. The supervision personne! i the NBE conduct this investigation. ™ Through the
imvestigation, the NIE will come up with & “special investigation report™ * Once the special
investigation report s completed, the concerned officials will analyze it Financial and risk
“ﬂbﬂnhh‘_ﬁ-mmm&mohmoﬂkialis
wapected o be & Seeat o the stabllity of the economy, the NBE will call the person and hear
Nisher position on the matter. ™ In addition 1o this, NBIE may call and inquire sbout the matter
from the compasry where the person is working™ In process, if it finds that the person is
lmnocent, it may let Mewher go five. ™ Otherwise, if the person is proven to have violated an
m~n:“bhbﬂw.hmwdﬂmm&!mmbmmly
sarpencd/ hiom her, o give mmother onder.™*The comprobensive suspension is passed cither by the
Goversor of the NIV o by hiwher depusty ™

momu-nﬂhmw*mhhmwm.mnmm{mme
drectly, or indiswstly " managemend n any financial institution in the category. In particular,
&mmhhmdnmmmmmimmwin
fimmmcial setor canagrenent ia given 1o hismher by the NIE '™

24 Growsds of Disgualification
| POl s Coo o irmses

hhhum.mdh”hmMmhmﬂmTuhwdlmmc
NBE © sespend & porson flom working & & director or chie executive officer or senior
mm«-mmm«w:.hhmohbmkfor
Foons of wnfiess. In this regand, the wnfitness s defined 10 include any behavior who is a
Sovet 10 the coomomy i the judgment of the NDE. This indicates that the standard of unfit
ot s sbyectively judged. It bs the individual judgment of the NBE that will determine
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National Hassk 0 any wd&hmmmumu‘
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*mmauma-msymmummmﬁmm
-nmhmdm.mmmhmmhumyhm
s tions honest bsieess faibae © oher sk s

In this regaed, the logal a—mmu.mwmumummu
*mmnmmhmmm.mmm
mu‘bum.o“clmm.mmhnhmiflhem
‘-uhmﬂwm.amdﬁuhhbﬂm

LR -

Mmmuhﬂﬂhmm If one sees the prohibition made
der Artiche 15 of the Manking Iusiness Proclmation in logether with grounds listed under
Mlk?ldhﬁMlMMhMolMulMMll
Simatically e disaalified. In addition o this, & person is convicted for default on repayments
‘chﬂum-umthhﬂnMﬂddew‘of
e Naticoral Ik is subjected W disgualification '
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wansaction between Zeonen Bank and Access Capital 1o the NBE.””A person whose property is
wn-hﬂhhﬂnhmah—mbhinmmobedhquﬂim

427, Drawbacks of Comprebensive Suspension in the Financial Sector
Mw-—umuumm.mmmm.mm
the heme comtributes lowands camaring good governance in the sector it is highly criticized.
The fiest major drawbiach of the compeehensive sapension scheme, as it exists now, relates to
wene of the grownds snd standards waed to disqualily disectors and corporate officers. In relation
o the pownds of dagualification, some of the grounds out rightly exclude a person from
corporste governance due b0 no faalt of Meher, For instance, the law excludes o person from
asaming & position s & corporste officer if vhe, or the company whe Is serving as a corporate
officer b dechared baskrugt. The same holds rue If hisher or the company's assets whe is
working for have bewn sequaestrated bevasse of bankrupicy of been foreclosed by a bank because
of failere b0 repay & lown gramted by the bank. This outright exclusion does not see other factors
Bt cmmed B bashruptoy, o bevame reasons for fallure to pay the debt. The source of
bankruptcy conbd b homestly am entersal factor. Therefore, outright exclusion is not proper.

I addition 1o e the stamdard wned b enchude & person from corporate governance is not sound
s Biopia. The lew gives the NIV power %0 onder the suspension of a corporate officer for
wfficiont mason " The lew, s B pespect, made the disqualification predicated upon
“Wefficient reason™ 0 nchade sy aet of & corperste afficial which, in the opinion of the NB, is a
Breat 0 the stability o sousdaens of the financial sector, the economy o the general public
oot ln other wonds, the standand NIV wies 10 exchude persons from corporate governance
® mbjective standard "™ Diae 1o thin, the disgualification regime in the financial sector is against
e businens judgment rule. Moseover, s subjective judgment of the NBE is not open for
sl by Foen Seough e NIV sbuses s power in disqualifying persons for no justified
o & person cammot Sake e case 5 cowrt. Morsover, even though the law says the NB is

Prow b, As | N0 Desarsoue Busiss Proclematon, At 18(1)
W b e st Wl e gusi s arg unl mapending wos et
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accountable 1o the Prime Minkster, so proper procedure is set for a person 1o redress issues of
‘_-’.mum-nu."'

s addithon to this, the period of Ssqualification, as it is indicated above, may be for an indefinite
Fudm_um*mmw-hm.mmmmmm
dhdohﬁﬁn'fh&ﬂhﬂunoﬂwummmﬂﬁd
from eogaging o e fosecial sector This affects individuals’ entreprencurial potential. Such
ban, mwevvrer seveme meot 8 bwlaeve in rehabilitation

Moreover, the [wactice slws shurws that e susgension botters individuals receive do not state the
pomscn for the bus, sor makes chesr puidance on the detalls of the case that led to the decision,™*
Fisally s yot imporiantly, & peoblem s amocisted with the corporate governance approach
Paiopts follows. Filvogea follows shaevholders approach in setting board of directors. In
Eibiople, # be only shaschobdors that may be sppointed as directors. As a result of this, if
competent individuals e to be dagualified in share companies, one might not get a shareholder
willing 10 serve =0 o Brwotor Then, e outsiders cannot qualify for the position this would create
4 probleen in B propey goversaene of & shave company. In such a case, sharcholders might be
forced b sell Dot shuares ot holr momsinal value 10 outsiders. ™'

UL lacorporating Disqualification in all Limited Liability Companies: Doom or
Remaivrance

A01 The Heform Agendum ‘

W s b b0l for homg Wt ihiopis ks planming t0 adopt & new commercial code. The recent
Comemercial code Amendment Poliey Docwment alwo reclterasted the same. The Document
Foemmends e ioeporstion of deagualification of directors. "On the basis of the experience
o B UK, Repubiic of South Afris and Indla, the Policy Document stresses that directors
o b St fured for grovamds of wnfitmens, being in hankruptcy proceedings, when unable to
Snburge Suwr debes aed whim comvictnd for the crime of frawd in relation to their professional

e
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mhmmﬁm.unmhmmwmuﬁm
qualification and dogaalification. ™

m-mhﬁhﬂdﬁhmiﬁWMhmm
10 expersences in other begal systerms .hmuh~MMﬂﬂmof
dnqualification ar well as its effect mm«wumwm:m
oady durerr mmnmm.mmmuumﬁ*ﬂnmcy
mm*n“.hmomﬂMlMMmcnnfm.

types of shave compuanios aad bn PLC . ™

IV. Disqualification in the Financial Sector: Would it Serve as a Lesson in Non- '
fimancial Sectors®

The Biblopien Covermesent plassed b0 extend disqualification 10 other limited liability
mlm.umhﬁmhﬂ-nknﬁhﬂuwmmm
m-.mummuﬁmuvmmumw
wmunt—umumammrummnmm
mmnmmnmnummuwmjmmmw
e dlowed W seiess e obpeetivessss of NIV s wiyective judgment. Above all, in the
um.MnuthmmMNﬂﬂmﬂdhhldmmublm
hhmhu-—mm.&nmudmmwionmm
rpbueas '
h-umuh-dhwww%mmin
Blbopla, invorpornting dhspualificasion I et recommended. This begins from the structure of
Mb“%*dhmhmﬂ@mmm
hhuhumn-munwummm»m.m

hthnmm.hm Thingh B two may have similar purposes,
abaard LT — B i et Snpmifucon have purposes to protect the public and
5 e T rE— A e ben prrpenes b s Seterremce s rebabeditation In addition
SR e et of St & S S guiifuaron Dengerdfcstmn e hades 3 person from wide
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and the public from shusive condcts of corporste officers. Morcover, disqualification would
“hwdwwmhhmy.hmymﬂﬁs
ﬂmmhhhhm%mmmwﬁm
“mqmmhmdmhmﬂhnuafmmmmy
creditons wnd prortfolio imvestors ™
m-.bﬂMﬁhbMdMiﬂwhnmaddmudu
followt
MWMMMI‘MMMMMW
towands corpeate povernance. ladividuals othor than shareholders may not become directors in a
“m»mummmdmw.mmlmof
“hmmhnomﬂuﬂﬁm:umlhm.w%ln
*MM“&“#W«!WMn&yMW
hm-ﬁmnﬂmmhmh.ﬂm.hﬂm
Ocorporeting  Lonpasiifnstan  while following  sharhoklers approach towards  corporate
mmmuwdmmmmmmmww
nn--uc-mc-a--umunmmorm
w-mmumuwumu.mdmm
' beveme dirvctons provided that their sumber dos ot exoeed 1™ of the board of director™
MHMMMthhmhhmmm
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e wope of appiication of dingualification among the different types of company
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aﬁﬂﬂ‘.-wﬁmmwmmﬂymﬂm
compunics. I fact, these scholars even qualify the application of the scheme 10 be functional
d..—mhmﬁhbhﬂ.hmmm&wm
the mmpion (hat S companies wssally lve i & dispersed ownership. ™ They argue, in such
compunien mout sharchuokiors are st sware of most of their company’s daily undertakings. Due
® s, their intervst wonld be greatly affected through the Improper conduct of those that run the
duly bstsmwrnset f the (cenguey an.um-anmmmm

Mbhm'omhﬂm&qmdﬁywu
mdummmm-mwmmm
uhuamdmmmm.mqm
Fwneribip fight shold b respented. Acsoniing o them, individuals have the right to determine
Ibﬂtm.num As & resalt, the government should not interfere in this
M Doty I comcbumacm, ey say dinpualification should not apply on share companies that
humhuummumdmmmmmm
h“mhmﬂﬁwdwm Therefore, it is the duty of
humuummn—mmmm.hwmﬁ.mm
wuu—mmwnmmmmw
el T N —— In particnler, 0 would attack entrepreneurs and push them
L L T — .
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.,—ﬁ;pﬂn“ﬁﬂ prosecied from executive officers that run all the three
mdw“’mhﬂuhm&ﬁthiMh
Mquh*h*hhhmhwﬂm
”“wmdﬂ-hﬂhmuhmoﬁrm?m
".munuﬁup—-mam»mmm
t offer share to e public. D b0 B, | argee Bt if  disqualification is 10 be introduced, it
ok sdpect corpueate offsers i ol leited labality companies However, the government
may ke Bhation taom 6 woeme et comerning groueds snd effect of disqualification among
corpuente offs vt Dast cogngs o Meesns Lumited liadulity wonbertah ings
Subjects bo Divquaiificativm - o B comemarcial Cosde, e term fownder 13 defined to include all
e Bt segrud e i mabuem of asn sstion sl slncribe the whole of the capital ' In
ahBton b Bs s & compuny Rotmed Geongh e e of shares o the public, persons that sign
B proapwnten. iy comtsibutims @ Lisd o sew o b allossted o special share in the profits are
gven B stat of & fowmder ™ Therefire, s e curvent logal framework, in Ethiopla, If o
Peraon bs dispantFiesd ot iy ot Buonmns @ Bneder S iy st engage in the overall initial
g of (ommgue ;b e As 0 o e swem Brom the stipulation, in Ithiopia, individuals that
& 0t eogagr o Ou et wen] saengement of (venguny progerty at the stage of formation
0 agaally trossed s Eambers 1 we we b entend e same to the disqualification regime, it will
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Coaclusion and Recommendation

Disgualification probibets # persom Bues working a a director, senior corporate officer,
quidetor, recerver, o, 8 sy way., from emgaging. of concerned with the management of limited
adelity crempuanare Mb“nb“m“hn%qw
#mﬂawquwumm.umh
may be poot-agunific  The grossnds e Swpualification may be wnfitness, criminal conviction,
wrongful trading bevau b of (omgaey beghlasion, haskrnagecy of fallure W discharge court order.
A matter worth moting s Bt & oot administative suthority or administrative tribunal may
Snguaiely & pevae

I Pihiopia, Senpaalification o famtionsl only s the finencial sector in particular, in banks,
murofisme motitins sl s In e fesecial wosr the authority to disqualify a
woporste offier i gven W e NIE The powsds for disqualification may be criminal
coaviton, el hashrgtey o ey other faibev i e administration of financial
tntions. Mowever e Sapealification reglee n e flaanclal sector is criticized for its
whp ey T grounds for Sagandifiation we sluo smorplaous. In sddition, the ban givén by
NBE o0 ot wabin | 6 the apywogwinie sisonatsbelity prowedime Noe_ there i judicial review on it.
Comung 1o lamotenl Labulety compunins oty Bum Buvse in the finan ial sector, so far there is no
Soquiifuntion g oweree. # weme e Filiopian (kvernment is looking forward to
Brporate Sapast:fuation tegime i leised hability companies In this regard. the Policy
Devmens oo B ( commmrcssl Cone ammembment propoars o system that bans individuals from
WERg 0 Grrtovs o lmaned labedity comgueses The rational it hokds in recommending the
Serporstam of Wu e 10 B geearction of the public |lowever, the researcher helicves the
h—dﬁmqmﬂwmdy“.mlnﬁwh
Provided for . and e applicntion i strictly segelated In onder 10 do w0, Ethiopia should take o
o o countries that have geme fr b the scheme. ln addition o this, Ethiopia needs 10

TR s sty reguilating corpueste poversance i limied lability companics.



w

anﬁ-“ﬂmmhwm.mh
may e B oo ol of e Sulbowiong reform we made In particulas, the Fihiopian Government
arods 10 amberiabe e following
» It showdd come wp with & hegal Basewerk on Ssgualification. In this regard, Ethiopian
Covermenent sy tahe bosson Bum cosmtries hat have gooe far in the disqualification
wheme I particaler, @ seads 0 vt out chewr grounds of disqualification, defink the
webpeuts of Sovpuadification, weniify eatitetions on whoem it (s applied and st out the
offents of Sompanlifn atnnm
b ln the Mg ool wunow | ibiopass lew sseds smendownt s particular, subjective standard
e for Boapeandi fic st i B Goamial wetor soedh 3 revision The government further
el o el Desapurent st eviewing s hasiame for decisions made by NBE on
morgumanmn f onlhs wBaasds wewl ong o Bu Nongs nal sen bow
P The prvwrmement dhndd sl B provisioss of e Commercial Code rolating to
rpueste povermane Ie partiouder. 0 shosld comne wp with & lew that allows companies
o hare mew ety Lber Buren bowt
P D gorarmment shonsdd o wp with o g satittional framework that enforcey and
e B obuwvvaene of B wieee Sgueifically i should formulate a directorate that
Mo hvwr amd on Bepealifiasion s This crgan will also keep the recond of
Sngasi=fanl Jrve vy wnd Solhow op Ber ovevall w barims




Wibhography
Law

o Mirofinsce Dasswss Prow lsssn (2009), Federal Negarit Gazeta, Proclamation No.
Q008 15° yese, N 1)

o The Natsomal Thanh of Fihigis | stabloshanenst (a smended) Proclamation (2008) Federal
Negarwt Gisena, Prow. N 3912008, 14" your, No. 30,

o lesarsce Dasimens Provlesation (J00K), Federal Negarit Gazets, Proclamation No.
JA012. 11 yeur, N 17 '

o Pochumation on Bu Definiion of Powers sl Duthes of the Executive Organs of the
Fodowad [ Nows s i Bogridin of 1 Buopus Prow lamstion No 691 20|

o Ol Cosde of B Fmgrie of Piliopie Proulumation No. 171960, Negarit Gazeta Addis
At

o Commercial Cole of Piiogis Prwlamation No 16671960, Negarit Cazeta, Addis
Adabag { pemcnl e

o Ol Coe of B Todonsd Dommrstne Nopublic of Piiopia Proclamation No.
QD00 Nogurs |lamia, AdSe Adube

o Compuny Divwtons Dinpaalifiason At 1988 CHAFTER 46, United Kingdom,

Hana s

o Oubleg 5. Compuny Law (Coveniioh Peblnbing Ll London, 2% ol 1999),

¢ Devies, F. sl D Prisigbes of Modern Company Law (London, Sweet &
Mavwell Lol 8" adn, Joum)

¢ Pl B sl Dosese, N, Scomih Compuny Law (Lomdon, Cavendish Publishing
Lt 7™ ol 1999,

B N rimcipte of Compues Law (Lowdon, Covendish Publishing Limited, 3
)

¢ Lo Sl Law | vary, Ponmenty Ameticen Law snd Procedurs (vol. X, 1965).

¢ Fehads Pevs. Dibinpaan Compuny Law (AGS: Abubu, Farenst Trading PLC. 2016).

. :ﬂth Law of Dusisem Oupsalsstions (AdSie Ababu, Fareast Printing PLC,

¢ Belches Mehose Dasic Priscges of Diopien Labur Law (Addis Ababa, Hebir
Printing Prows. 201 1) 3

rnal Artu e
Sunghuiin, . Corguesse Ouvemnseve i Baly Soong Owsers, Faithful Managens™

.
o NDLINTLA COMP L REY (Ve & Mo |, 1905)
Enbiew Lguiom, “The Duatrine of Puscing e Corporste Veil: Its Legal and Judicial
. = Piegea”. M Law Revien (vel & No 1, 2012)
Newbarger. D, “Compuony L Refoom: e Liw of the Courts”, in J. D. Lacy (ed), The
(Lawdon, Cavenclish Publishing Lid., 2008).
w




o m:ﬁum‘h_-hmwh'-m
vol 4 (2011)
o ECE LAl WA @ CNRE TR AWDICH wChar WIANA
uocft M TAMYITE A 00 RCEY ALY, 147 ooy
1. “Corposste Disscton’ e g
d mﬂl ‘““’“‘mw New Canadian Regime?,” Alberta

N MK.‘MAM—JHMM&MM
Comgutition Law (T.M“hhm“m«hw.g
Wumummwmmzmmm

o Shopovehi ) Pessins | oand Zasmesi M “The Disqualification of Company Directors

ol it | est om | ntregwssenariop, ” Latogean Soientific Jowsnal, vol. 9, No 7 (March
201) aliniom ) o

o Couhliog, 5 Compuy Lam. (Lomdon, Covendih Mublishing Limited, 2 odn . 1999).

o Mo A “lasolveny Dhapalifying e wnpaalifind — & quinotic crusade?,” Amicus
mllﬂ,h-:ll ) .

. H!."lhm"bm-dhhmuw " Tulane Law
Review (Veol % Ne 1293, >

¢ Newborger, D, “Compuny Law Refirm: The Robe of the Counts” In ). Lacy (ed) The
#ums—gm (Losdon, Cavendish Publishing Limited,

¢ Tashame . Ngobwni, B el Ol K. "As Overview of Precautionary Suspension
Phasmencn i o Workphaor™ hownal of Souial Selences, (vol 19 No 3, 2014),

¢ Amberwn M “Diewesors’ Linbiliny s Credinors - What are the Altlernatives?™,
Lo Review (Vold 18, 2008 e 1) =

Newipaper Artacts

¢ Dunit Tuye, “Vomias Ameigs Ronerns in Dnsetly Twe Yosrs™ Eibiopian Reporter (Addis
Abubul Feb 21 2018

¢ ATCNC oy ABEW AT At M o0t 11 #2000 R
1 v e
L P
¢ Commn, N. Dirnors Dinguaiifioasion « Revest Deevelopements <www. wildercoe couk>.
bt visied om 1 2% May 2018

* Ermye Asuigs Mumsed Sum Meshing bnduery. <. ethiopiafonsms com/smmyas-
Wl hucsed frombuniing ndury Wal . visnd o8 214t Jasusry 2016

. "'hﬂlﬁt‘.*“ua\mlﬂﬁm‘.w

Bime News Puger (AdSe Abba) Nev 09 2014, [ Fol 15 No 758)),

L



gstate’™, visited no 12 Junuary 2016
Capital News Paper, Ermias Amelga Resumed his Job,

amelga-fired-from-access-board 10258 html (August 24"' 2015). visited on September
12* 2018,

hitp //debirhan comp=320
cthioplantimes, Ethiopia: Holland Car Ple, Tadesse Tessema, left the country for the
Netherlands, without delivering vehicles to over 100 buyers, el

m(ms.zoas).vsduonn"na.zms
WWW Pl Cets Grace 1o Honour Commitments,

w Addis Fortune, Wmlmry 2"‘ 2016,
Corporate, Commercial & Litigation (2013), Bill for a Directorship Disqualification
Order under Civil Law: Political Posturing or a Real Weapon against Bankruptcy Fraud?,

on 1" July 2016,

Neal, A. and Wright, F. , A Survey of the use and effectiveness of the Company
Directors Disqualification Act 1986 as a Legal Sanction against Directors Convicted of
Health and Safety Offences (Employment Research Unit, University of Warwick, 2007).

L}

62




o Davies, J, A Guide 10 Directors’ WNliliamdutheCompnmuActmOﬁ
(London, Certified Accountants Educational Trust, 2007).

¢ The OFT's revised director disqualification guidance : deterring directors or competition
law breaches?, 2010,

yE Vg TDeZO& bvim=by. 1211257004 bGs », visited on 23 April 2016.
o Bustaco, D. Duties of Directors under Irish Law- Funds Sector, (2013),

wummwm 2015,
¢ Shechan, 8., Liability of Company Officers : A Review of Restriction and

WHWHN‘D& 2015.
. Cl,theolumul.fmyuﬂmbimyinmhnim-Arcmtherc




2F%2F www clvdeco com%e2 Fuploadsts JFFiles%e2F Articles%62F2014%2FCC005389_ T
mosparency_and_Accountability 13 06 14 pdi&ci=Xg7{VeH-
loKsUbyriggH&usg= AFQICNE W SxPOck XsAlm T9abvFzurINSSdw>, visited on' 27"
August 1015

. Jwww businessdictionary com/definition/discharged-bankrupt. html

o Cilardi, E., “Lisbilities of Directors and Sharcholders of a Company Limited by Shares
Under Ialian Law™ Businessjus 1| Mondo Del Diritto Cambia, < www.businessjus.com>,
last visited on 2™ Feb. 2016

Interyiews

Interview with Ato Mesfln' wie Logal Department, NBE, 21" March 2016.
Interview with a person working in private bank, 19™ March 2016.

Interview with Fokadu Petros, 16™ March 2016

Interview with Mr. Tewodros Meheret, 1 7 March 2016, -

Dictionary
o Camer, B, (ed.), Black's Law Dictionary (USA, West Publishing Co., 3" edn., 2006).

¢ Momam Webster's Dictionary (USA, Library of Congress, 2006).

. & s »

Policy Document
MaJ, Policy Document on the Amendment of Ethioplan Commercial Code (Unpublished, 2016).




