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Abstract

The role of the judiciary in the administration of the criminal justice system is established in
country's legal system. Ethiopia's legal system is a hybrid of common law and civil law. In
certain cases, the procedure appears adversarial, while in others, it appears inquisitorial. The
Ethiopian laws do not declare the power of the judiciary in the criminal investigation process;
courts have the authority to issue arrest, search, and seizure warrants, and in the criminal
investigation process, they give or deny remand for the police at their discretion power. The
criminal and criminal procedure of Ethiopian law does not have a time limit or specific
timeframe for requested remand during which it must demonstrate the legitimacy of an arrest,
Despite this, there are many cases of arbitrary and illegal detention as well as other violations
of human rights. There are claims that the criminal justice system does not adhere to
international human rights principles when it comes to bail and habeas corpus, the right to be
freed from a lawful arrest. Courts are expected to take proper action when someone's liberty
is violated. The FDRE Constitution imposes a duty and responsibility on judicial organs in
each level federal and state courts to enforce human right laws and to be the guardian of the
human rights safeguards against arbitrary arrest. As per Article 9/4/and 13 of the constitution
stated that, the judicial organs in all level have to be interpreted in accordance with the
principle of universal declaration of human right, international convenient on human right

and international instruments adopted by Ethiopia.

The research focused on the practical and legal aspirations of the criminal justice system, as
well as how the federal courts enforce human rights safeguards against arbitrary arrest, to
what extent and what role they have to play in criminal investigations before and after arrest,
and how they rule on pre-trial detention, and highlight the legal and practical deficiencies in

the criminal justice system.

Key words; Role of court, Arrest, arbitrary arrest or detention human right, Safeguards,

enforcement, Crime, court judge, suspect, bail, Liberty
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CHAPTER ONE
Introduction

1. Background of the study

The right to liberty is recognized in numerous human rights treaties* and is backed by
the constitutional provisions of the vast majority of states in the world.? Under article 6
of the ACHR an individual’s right to liberty and security is also Started. Article 3 of the
UDHR state that the right to security and liberty cannot coexist with the unlawful loss of
an individual’s freedom.

In compliance with international human right instruments Ethiopian constitution also
recognizes the right to liberty. Article 17 of the FDRE Constitution clearly provides that
no one shall be deprived of his or her liberty except on such grounds and in accordance
with such procedure as are established by law in addition, no person may be subjected to

arbitrary arrest and detained without a charge.

The implication which can be inferred from the above pieces of soft and binding laws is,
the right to liberty is not absolute. There are grounds that may subject it to limitation.
However, when deprivation of liberty is conducted, in all cases it must be carried out in
accordance with the law and procedures stipulated, should not be arbitrary. Generally,
deprivation of liberty refers to the infringement of the liberty of movement.® If the
infringement of liberty is not conducted through illegal means of detention, the arrest
will be arbitrary. This is what we called arbitrary arrest.

This shows that the right to liberty could only be restrained on certain grounds. This is
somewhat interfacing counterpart with provision in the Ethiopian Criminal Procedure
Code (CPC, here in after). Article 51 of the Ethiopian Criminal Procedure Code
provides reasons* under which arresting someone is legally permitted. However, there

are issues that are worthy of further discussion due to lack of clarity.

L Art. 9(1) of the ICCPR, Art. 6 of the, ACHPR Art. 7 of the AHR and Art. 5 of ECHR recognize Right
to liberty.

2 Marcello DI FILIPPO, The human right to liberty in the context of migration governance: Some critical
remarks on the recent practice in the light of the applicable legal framework,8 September 2018,

® ICRC, To Serve and To Protect, Human Rights and Humanitarian Law for Police and Security Forces, p.
224

* Criminal Procedure Code of Ethiopia, proclamation No.185 OF 1961, Article 51 (1, A) provides reasons
like the act of committing a breach of the peace
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By and large, arbitrariness is not to be equated with ‘against the law’, but must be
interpreted more broadly to include elements of inappropriateness, injustice, lack of
predictability and due process of law.> It must also be conducted by following the
principle of legality which is embraced under Ethiopian constitution. The principle of
legality stipulates that the grounds for arrest and detention must be established by law.®
The Human Rights Committee states that the legality principle will be violated if an
individual is arrested or detained on grounds which are not clearly established in
domestic legislation. Legality principle has two aspects.” These are the formal aspect
and the material aspect. The material aspect indicates that the police can arrest
individuals only for reasoned circumstances for the cases mentioned in the law. On the
other hand, formal aspect shows that arrest could only be done in accordance with the

laws or procedure established.®

Article 17 of the FDRE Constitution recognized these two aspects of the principle of
legality. It provides that there must be the justification or reasons explicitly defined by
law as grounds of deprivation of liberty. It also shows that arrest shall strictly adhere to
or complies with the procedures objectively set forth in the law.*Therefore, arrest is said
to be compatible with the constitution if it complies with both material and formal
aspects of deprivation of liberty. Under criminal procedure code also arrest without
warrant may take place as provided under Article 50 in flagrant offences and where the
circumstances of article 51 of the code are materialized.

Therefore, in these scenarios the role of courts is very significant in ensuring the liberty
and security of individuals. The courts have a duty to enforce human right safeguards
stipulated under the domestic as well international laws against arbitrary arrest in

Ethiopia.

In this paper, all aspects of the role of judiciary, specifically, the role of federal courts in
the enforcement of human right in criminal proceedings and the extent to which they are

discharging their obligations will be discussed.

® Communication No. 458/1991, A. W. Mukong v. Cameroon, UN doc. GAOR, A/49/40 (vol. 11), p. 181,
para.8, emphasis added

® Communication No. 702/1996, C. McLawrence v. Jamaica (Views adopted on 18 July 1997), in UN doc.
GAOR, A/52/40(vol. 1), pp. 230-231, para. 5.5.

" Isaiah Berlin, Two Concepts of Liberty, page.161

® Proclamation of the Constitution of the Federal Democratic Republic of Ethiopia, proclamation 1/1995
herein after FDRE Constitution

° Ibid, Art.17



2. Statement of the problem

The FDRE Constitution provides that he judiciary at all levels has responsibility and
duty to respect and enforce the human right stated under the Constitution federal courts
should interpret each human right provisions under chapter three of the constitutional
rights in accordance with the principle of universal declarations of human right,
international covenants on human right and international instruments adopted by
Ethiopia as per article 13 and 9/4/of FDRE constitution. There are, however, legal and

practical problems the researcher observed

The issue at hand is that when the court issues a warrant or order remanding the police
to continue their criminal investigation the police make decision based on their desire or
needs rather than conducting additional investigation. The police also only provide the
court with a single page of application without police investigation file it is challenging
for courts to determine whether the police have provided the legally required

justification or reasons for depriving someone of their liberty.

Our criminal procedure law does not define arrest, the reason for arrest. Warrant is an
essential tool to construct a ground of preserving individuals right of liberty from illegal
and unlawful infringement. Despite these facts the Ethiopian laws are not consistent in

affirming this principle.

The court before which the arrested person is brought shall decide whether such a person
shall be kept in custody or be released on bail. Where the police have not completed the
investigation police may apply for remand for sufficient time to enable the investigation
to be completed. According to CPC Article 59/3/ courts for one occasion they give

fourteen days®.

When court gives 14 days remand for how much time with what standard it’s not clear
and cannot presume. there are a legal and practical gap in enforcing this law by the
discretion power of the judge the liberty right of the suspect abuses and violation made
or the court denied the remand and give bail with surety for the suspect the police denied
to full and release the suspect in order to court bail judgement or warranty are many

cases practically can mention.

101961 Ethiopian Criminal Procedure Code, Article 59.



In current situation the police denied to release the suspect by bail or bond when the
court permits bail right for the reason of appeal or the federal police transfer to Addis
Ababa police and if they want by saying the suspect need by other offence they transfer
from one to other sub police station or to other place they denied to respect court orders,
they abuse the power of courts in each level and we can’t see when they(courts) take
measures on the police who refuse to respect such right’s we can mention so many case
Federal courts must have to be exercising their constitutional power in order to

safeguard such human rights violation and arbitrary arrest.

On criminal investigation there is also claim of bail, the right to be realize from in legal
arrest (Habeas corpus) right it’s not still managed in accordance with international
human right principle and standards this mean to make arrest or deprive some one’s

liberty without law courts expected to make appropriate measure.

The other problem is arrest made by other institutions established by ordinary
regulation.

The legal problem is the inconsistency of the criminal procedure code Article 25, 26, 50,
51, 52, and 54, vagrancy proclamation Art.6, new Anti—terrorism proclamation Art. 39
and the practice done show the arrest without warrant is as the rule when the police have
reason or when the police officer has a reason to believe she/he has committed crime the
police may go directly to the suspect location and affect the arrest or he may make the
arrest by police summons.

On the other hand, Article 49 of the criminal procedure makes warrant principle. The
notion of this provision is individuals will not be subject to arrest or detain without prior
authorization from the court which can be affected through warrant. Article 17 of the
constitution also has declared the same issue. Therefore, the main problem is which one
of the above ways of detention is principle and which one is exception.

In the current criminal legal system, the arrest of Oromia judges who has immunity
arrested by court warrant, electorate of parliament and other known case are one incident
how court expected to be prudent. This kind of operation is completely deviant from the
notion of law and general jurisprudence. But before arrest made by the police and when
the courts issue warrant, they expected to examine whether there is a reasonable

suspicion? Is there conviction against the suspect or not? Courts expected to play a great

1 Ethiopian criminal procedure law, text book, Wondwossen Demise Kassa, page.87



role in order to respect and safeguard human right against arbitrary arrest in accordance

with the principle of international standards.

3. Literature Review

Here under tray to cite illustrative reference researches done related to the role of courts
in protecting individuals’ liberty right against arbitrary arrest and Many scholars’
analysis on the area. the writer will try to address some of the national and foreign

scholar’s outlook.

Wondwossen Demissie wrote in the Right to Bail in Ethiopia and Respective Roles of
the Court and the Legislature The outer discuss in detail about bail principle and
compatible international human right laws and the ruling of court. the law maker is
concerned there is no constitutional issues with a prior legislative denial of bail to
category of suspects the basis of the offence or the punishment attached to the offence,
they are suspected of such laws is in perfect conformity with the FDRE constitution and
relevant human right instruments. the bail right is not absolute right in both the FDRE
Constitution and relevant human right instruments which recognize the right but the
court simply refers to the punishment prescribed by the provision alleged to have been
violated as a sole basis for a ruling on issue of bail in effect but not courts decide
whether an accused should be release on bail or not. The courts abstention from
weighing evidence of the prosecution with a view to determine whether there is prima
facie case during a bail hearing does not serve any legitimate purpose allow its

restriction in accordance with law.

Arrest without warrant results violation of individual right to liberty. That’s why arrest
with warrant must be a rule. Under Ethiopian legal context Simeneh Kiros (simeneh
2009) and Wondensen Demissie (Wondwessen 2012) argued that arrest without warrant
should be exception by setting arrest with court warrant as rule. Out of Ethiopian

jurisprudence the writer will assess different writer’s position on the matter.

Fahed Abul-Ethem write in the role of the judiciary in the protection of Human Right
and Development in A middle eastern perspective depending on the judicial system of
Jordan made an assessment and conclude one of the vital ways to keep human right safe

is by preserving the privilege role of judiciary. stands developed by the judicial have a



significant beneficial in liberty right effect of making the lives of people better and

accomplishment government goals easier.

Daniel Weber wrote a book on the terrorist’s way of detention. For him issuing of
warrant in such kind of circumstances (upon confrontation with dangerous terrorists)
can’t be reasonable to protect the interest of the public. Therefore, in these kinds of

offence warrant may not be given for interest of the public.

As per Simeneh Kiros, in the same manner Wondesen argued, the right to liberty is the
rule. The Ethiopian Constitution is good in its statements for the recognition and
protection of the right to liberty as a sacred right which is inviolable and inalienable.
Any ground of restriction on the right to liberty is an exception to the rule and is
required to be interpreted strictly. According to the Constitution, a person may not be
arrested arbitrarily; she may be arrested where she is suspected of violating the
substantive law, the penalty of which entails jail. Furthermore, the arrest must be made
in accordance with the procedure as laid down in the procedure law. So, for Simeneh,
arrest on summons is an anomaly in the Ethiopian criminal process. The rule is the right
to liberty. When it is found to be necessary, the restriction should have been based on
arrest warrant. He also asses that, there are many confusing provisions with respect to
arrest warrant and the way it is enforced. Therefore, for him, in order to make sense out
of the provisions of criminal procedure code, the roles and responsibilities of various
actors in the criminal justice system have to be seen in context. He finally generalizes
that Restriction to the right to liberty is an exception; therefore, we have to have an

arrest warrant in restricted situation.

Clair Macken states that, preventive detention refers to detention by executive order as a
precautionary measure based on predicted criminal conduct. For him executive order is
any order got from Executive body. It also includes warrant. Clair’s position is the same
with Simeneh and Wondesen in Ethiopian context. So, for detention which is without

criminal charge or trial is unconstitutional and it’s purely arbitrary.

Monica Macovei has written on a guide to the implementation of Article 5 of the
European Convention on Human Rights. On this writing, she states that although the
suspected commission of an offence, the need to prevent one from being committed or
the possible flight of the suspected offender constitute the basis on which deprivation of

someone’s liberty can be contemplated. So, the court should recognize four reasons as

6



relevant for detention, where there is still a reasonable suspicion of his or her having
committed an offence the risk of flight, the risk of an interference with the course of
justice, the need to prevent crime and the need to preserve public order. These reasons
raised by her constitute a series act of the suspect. If so, the way to detain the suspect is
her point of crux. Issuance of warrant as expressed above in a narrow term is not
appropriate for her. Warrant should be given also to individuals to express what is going
on about. Many people deprived of their liberty will not either the intellectual capacity
of a person or have either the intellectual capacity or professional experience to
disentangle the complexities of the law. The overriding consideration is that the person
affected must understand what is happening to him or her and therefore there will
always be a need to take into account the specific capacities of an individual. Such an
objective may be achieved where official documents such as a warrant or court order
authorizing deprivation of liberty are expressed in language that is generally intelligible.
For Wondesen Ethiopian law thus lacks an appropriate mechanism for ensuring that the
right to liberty is restricted only when there is a tangible and objective reason to do so.
The procedural laws give plenary power to a police officer to arrest solely upon his own
evaluation of the existence of reasonable suspicion that the person to be arrested has
committed a crime. For him the fact that arrest without a warrant is the noun, the
effectiveness of the provisions of the Cr. Pro. Code is questionable in enforcing
provisions of the FDRE Constitution and other human rights instruments that prohibit

arbitrary restriction of liberty.

For Abdi Jibril Ali Ethiopian scholar also say arrest would be arbitrary if not made in a
manner the law prescribed. Also, shouldn’t be incompatible with the principles of justice

or with the dignity of the human person.

The assertion of the writers the researcher in some miner focused on the protection of
individual right against arbitrary arrest as rule am supposed to agree with and my
research focused in the practical and legal aspiration of the criminal justice system and
how the federal courts enforce human right safeguards against arbitrary arrest and what

is their role in criminal investigation before and after arrest have been made.
3. Research question

In light of the general and specific objective of the research the research will address the

following questions.



1. What are the legal and practical gaps in enforcing human rights safeguards against

arbitrary arrest in Ethiopia?

2. What is the role of federal courts on ensuring individual’s right to liberty before and

after arrest?

3. What are the role federal courts in enforcing legal safeguards of legality of arrest?

How is the principle of arrest with warrant enforced by federal courts?
1. Methodology and methods

The paper employed both doctrinal and non-doctrinal methodology in order to answer
the research questions of the study. They will undertake a rigorous systematic and
practical analysis, exposition and critical evaluation of the role of federal courts of
Ethiopia with regards to safeguarding the liberty of individuals. Accordingly, the
researcher will use a qualitative research method to critically analyze the issue.

A. Data Types and Data Sources

The researcher will use both the primary and secondary data sources by applying the
essential data collection techniques. Hence, the primary sources of data which are legal
documents and interview to address issues related to gaps in regulating the right to
liberty of individuals and the role of courts in its enforcement. In particular, the FDRE

constitution criminal procedure code of Ethiopia and other special laws will be analyzed.

b. Methods of Data Collections

The researcher will use document analysis, and key informant interviews as a tool of
data collection to get important data and information from the respective sources. The
interview will be conducted with selected population three judges from FFIC, 2Judges
from FHC, and one judge from FSC and four attorneys, criminal suspected persons and
public prosecutors by using purposive or judgmental sampling technique. The researcher
will use to recruit participants who can provide in-depth and detailed information about
the phenomenon under consideration.

c. Methods of Data Analysis and Interpretation

The data collected through the specified techniques will critically be analyzed and
interpreted based on the basic tools of legal reasoning to came up with a relevant

conclusion that will answer the questions presented and the objectives stated by the



thesis. To achieve this researcher will employ narrative analysis technique. Using this
technique, the researcher will interpret interviews, and text data to draw a concrete

meaning.

2. Significance of the research

e To make distinction between observed confusion on the criminal procedure
code of Ethiopia. And giving the hint to legislature to make clear
demarcation on the arrest laws and arrest principle must to be arrest with
warrant has to be rule in order to protect individual human right. Unless
arbitrary arrest takes place and it became feature impact on liberty right.

e The draft Ethiopian criminal procedure and evidence law in on progression
of ratification these laws also not give the standard of the reason to arrest
and also never clear the confusion stated above if it’s possible and got
chance to aid the legislature it has significant.

e By making detail assessment introduce the constitutional power and duties
of federal courts or introduce the competence and jurisdiction of Ethiopian
court of law to award remedies for breach of individual liberty.

e By resolving the legal contradiction brings uniform application of laws in
federal court.

e Define arrest and arbitrary arrest in accordance to international human right
laws.

3. Scope of the study

The scope of this research is limited criminal investigation and the pre-trial stage in
which mostly arbitrary arrest and detention cases associated. The research focused on
the pre-trial on remand application, the claim of arrest warrant administers mostly in
federal first instance court in Arada bench, federal high court in Arada bench of appeal
and the appellate court of supreme court. The research has administered the 2014- and
2015-years court cases and carried out with the legal framework of the relevant national

and international human right law and literature review in the area.
4. Limitation Limitations

As the research use primary data the source of the data is government organization like
police, public prosecutors judge it may be difficult to convince them to participate in the
process when we talk about arbitrary arrest the issue seems politically sensitive and they

9



may be reserved. Due to current situation getting the exact figure of opened files or data
in police, public prosecutor and in both federal first instance, high courts and the

supreme court.
5. Organization of the Research

The paper contains 4 chapters. The first chapter is an introductory one. It includes the
background of the study, objectives of the research, scope of the study, methodology
employed, review literature and etc. Chapter two is about the role of the judiciary in the
enforcement of human rights in criminal proceedings. In chapter three human right
safeguards against arbitrary arrest under global and African regional human rights
system will be discussed. Under chapter four the role of federal courts in enforcing
human right safeguards against arbitrary arrest in Ethiopia will be consulted. This will
be discussed from the legal and the practical aspect. Under the last chapter conclusion

and recommendation will be referred.

CHAPTER TWO

The Role of the Judiciary in Enforcement of Human Rights Safeguards in the

Context of Administration of Criminal Justice
Introduction

The role of the judiciary in enforcing human rights safeguards in administration of
criminal justice system to ensure the due process of law include the enforcement of the
suspected person’s right to affair trial, the presumption of innocence, and the right to
free from any arbitrary detention or arrest. The judiciary has also the power to examine
the actions of law enforcement agencies and hold them accountable if they violate
human rights as well as role to check and balance the powers of the executive and the
lawmaker. By virtue of its power in context of administration of criminal justice system,
the judge can exclude evidence obtained through unlawful methods and can impose a
sanction on the prosecutors or the law enforcement officials who made the violation of

individuals human rights. Effective enforcement of human right require access to legal

10



advice and assistance, a robustly independent judiciary, a robustly independent legal

profession, and muscular human right institution.*

This chapter highlights the judicial system and structure, the role of judiciary in
enforcement of human right safeguards in criminal proceeding, the role of court in
interpreting laws, constitution, international human right laws, ensuring compliance with
international human rights standards in criminal justice administration, and holding law

enforcement officials accountable.
2.1 General overview of the judicial system and structure

The judiciary is the branch of government which administer justice according to the
law. The judiciary have a task in ensuring equal justice under the law. It must be
independent, impartial and neutral in administration of criminal justice system by
ensuring fair dispute resolution, uphold human rights and access to justice. An
independent judiciary refers to a system of courts that separate from other branches of
government such as executive and legislative branches. In this situation the judges are
free from outside influence and can make decision based on their interpretation of the
law and facts, without interference of other branches or individuals.

2.1.1 Judicial independence

Judicial independency refers to the principle that judges should be able to make
impartial decisions without interference or influence from other branches of government
individuals or external force. It is a crucial aspect of fair trial and legal system. To
determine the independency of the judiciary certain requirements and indications can be
considered. The first one is appointment and tenure of judges should be transparent and
merit-based process, ensuring their selection is free from political influence.”® The
tenure also should be secure and protected against arbitrary removal. Second, the
financial security adequate funding should be provided to the judiciary to ensure its
function independently, without relying excessively on other branches of government for

financial support. Thirdly, to ensure its administrative autonomy, the judiciary should

2 House of Common Lords Joint Committee report on human right enforcement tenth report session,
2017-19 1134 printed in July 2018 p. 33.

3The role of judiciary in the promotion and protection of human right by Charles Ohene-Amoh / legal-
protection-of-human-rights access in 28/05/2023.
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have the power to establish its own administrative and disciplinary rule and have control
over its budget, staffing, and court management. The fourth requirement is impartial and
non-discrimination which is that judges should be free from bias or favoritism, ensuring
equal treatment for all parties involving in a legal proceeding, regarding less of their
social status, wealth, or political influence.'* And also, an independent judiciary require
a system of checks and balances among the three branches of government and ensure
constitutional compliance. These are some of the broad requirements that contribute to
judicial independence and the specifics may vary depending on the legal framework and

constitutional provisions of different countries.
2.1.2 The structure of the judiciary: a general overview

The judiciary structure varies from country to country and legal system. Both the
common law and civil law legal system differ in their system but both share common

features. The common structure of the judiciary briefed as follow.

Supreme court: is the highest authority within judicial system and have final say on
legal matters. Usually, it handles cases which have error of law or cases decided without

rule of law by lower courts.

High court or appellate court: these are intermediate -level of courts that review the
decisions made by lower courts to determine if there were any errors of law or
procedural irregularities. These courts have material jurisdiction to see or handle direct
cases which is given by law. But they primarily focus on appeals field by parties

dissatisfied with the judgments or rulings of lower courts.

Trial Courts: these are also known as district courts and the lower level of courts where
cases are heard, evidences are executively heard, trials are conduct trial and judgements

are delivered.

Specialized courts: these courts deal with specific areas of law in some jurisdiction
such as family, tax, labour, commercial and administration laws. These courts have

jurisdiction over matters related to their respective fields.

Magistrate or the lower courts: in some legal system, such kind courts have a power to

handle minor civil and criminal cases. There may be separate courts led by magistrate’s

* 1bid
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or judges who handle less serious offence, minor disputes, or petty offenses with limited

jurisdiction.

2.2. The role of judiciary in the enforcement of human right safeguards in

the context of administration of criminal justice

The judiciary have a role in protecting and enforcing the suspects right before and after
arrest in criminal justice system; judges perform their role by applying the law to
specific cases. In criminal proceeding there is pre-trial stage at which the legality of
arrest review and ensuring due process is mandatory. Due process including both the

right to affair trial and effective remedy.™

A discussion on crucial role of courts in the enforcement of human rights safeguards

against arbitrary arrest in administration of criminal justice system is order below.

2.2.1 Interpreting the laws, constitution and international human right laws

The judiciary plays avital role in interpreting laws, the constitution and international

human right laws.

Interpreting laws is the main function of judiciary. When dispute arises, they are
responsible for analyzing and applying appropriate legal provisions for specific cases.
Judges are expected to examine the language, intent, and the purpose of the law to
determine its meaning and how it should be applied in a particular situation. The
judiciary also often has the power to interpret constitutional provisions. This includes
determining the constitutionality of laws and government actions, ensuring and align
with the principle and rights enshrined in the constitution. Through this process the

judiciary acts a check on the legislative branches.

Moreover, courts have the power to interpret international human right laws.
International human rights instruments will share important features of enforcement.
International human right treaties are applied at the national level of the state parties in
various ways. The first way is the direct application of the international human right
laws by the domestics or national courts™. In many jurisdictions, international human

right laws are considered binding domestically. The judiciary may be called upon to

15 https://www.humanrights.is/en/human-rights-education-project/comparative-analysis-of-selected-case-

law-achpr-iachr-echr-hrc/the-rights-to-due-process/what-is-due-process last visited 01/06/2023
®Malcolm shaw QC, international laws p, 284 (15" ed.2003))
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interpret and apply these laws with their national law to safeguard and enforce human
rights standards in their respective countries. Mostly such application is available when
a given country makes the international human right laws as an integral part of the
national laws. In such scenarios the interested parties in the disputes ask the courts
directly to apply the international instruments for domestic human right issues at hand.
the second way is talking the international human right instruments as the source for

interpretation of the national laws."’

Overall, the judiciary’s role in interpreting laws, constitution, and international human
right laws helps to ensure the rule of law, to protect individuals’ human rights, and

maintain a balance of power with in a legal system.

2.2.2. Apply the law and ensure compliance with international human rights

standards

Applying the law and ensuring compliance with international human right standards in
criminal proceeding is crucial for upholding justice and protecting individuals’ rights.
The judiciary plays this key role in several ways. In the way of Adjudication, the
judiciary interprets and applies all legal principle and procedures are followed during
criminal proceedings. This including ensuring due process, fair trial rights, and

protections against torture.™®

Due process: due process is the totality of fair justice the judiciary which ensures the
individual’s right or accused of criminally suspected including the right to fair and
speedy trial, public trial and impartial jury, access to legal advisor /counsel, presumption
of innocence, and protection against self-incrimination, the right to confront and

explanation of all the charges against a defendant.™

Generally due process ensures the level of fundamental fairness for the individual from
governmental overreach specially in criminal justice system to balance and safeguard

such rights.

"Bian Lepard, customary international law anew theory with practical application p.112/2014

¥The role of judiciary in the promotion and protection of human right by Charles Ohene-Amoh /
https://www.citizensadvice.org.uk/law-and-courts/civil-rights/human-rights/how-are-your-human-rights-
protected-by-the-courts/accsesd in 07/4/2023

¥1BD
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Judicial review: the judiciary reviews the actions of the executive branches and other
state actors to ensure they comply with the law and respect human rights. Administrative
decisions are reviewed by courts either directly after exhaustion of all administrative
remedies or by appealing the administrative decisions. This is done to examine
legislator, the administrative agency decision, the police criminal investigation and
decisions that may impact criminal proceedings and nullifying or modifying them if they

are found to be inconsistent with established legal principles and human right norms.

Fulfilment of international obligations: the judiciary ensure that the state fulfills its
international human rights obligation in its criminal justice system. This involves
considering relevant treaties, conventions, and customary international law when

adjudicating cases and making decision that impact individuals right and freedom.

precedent setting: judicial decisions play a significant role in setting legal precedents,
which guide future cases and help establish consistent standards for human rights in
criminal proceedings. This precedent contributes the development and evolution of

human rights jurisprudence.

To perform these functions effectively, the judiciary must be independent, impartial, and
knowledgeable about domestic laws and international human right standards. Judges
need to apply their expertise and legal reasoning to ensure that justice is served while

upholding individuals’ rights throughout the criminal process.
2.2.3. Holding law enforcement officials accountable

The judiciary ensures that the law enforcement officials follow the law and act within
their legal authority. By oversight and accountability, the judiciary holds individuals and
entities accountable for any violation of human right occur in criminal proceedings
through reviewing complaints, conducting investigation and if necessary, imposing
appropriate remedies or sanction to address human rights abuses. The judiciary functions
through a hierarchical structure of courts with higher -level courts having the authority
to review and reverse decision made by lower-level courts and decision given by
executive bodies?’. judges who are authority to impartial and independent, presides over

cases, consider evidence and making decision based on the laws and legal principles.

218D
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The judiciary primarily responsible for providing equal justice under the law and ensure

the protection of individual right to liberties.

The judiciary can review the actions of law enforcement agencies and determine the
legality and constitutionality of arrest, detention, and other related measures. This
review helps safeguard against arbitrary arrest of individuals in criminal proceeding in

investigation process before and after arrest.

2.3.1 judiciary role in criminal investigation process in administration of criminal

justice system

There are many ways how the judiciary enforce human right in criminal investigation
process before and after arrest effects by issuing the arrest warrant, reviewing the
legality of arrest ensure the due process, access to justice, fair and speedy trial and

appeal in pre-trial stage.

In criminal justice administration the legality of arrest and detention is essential
proceeding for human right safeguards. Human right is universal which infer to the
dignity of every individual person irrespective of colour, sex ethnic, or social origin,
religion, language, nationality, disability or other distinguishing characteristic and
human right are in alienable, indivisible and interdependent®. Without protecting of
fundamental human right of an individual it is impossible to acquire justice and equity in

a society.

The police can arrest the suspect principally with court warrant or exceptionally without
court warrant in keeping with the principle of presumption of innocence. The legality of
arrest can review by judiciary whether the arrest made based on reasonable suspicion or
probable cause and that they are not arbitrary or discriminatory. We say arbitrary as
human right committee stated ‘“arbitrary” includes elements of inappropriateness,
injustice, unreasonableness, capriciousness, disproportionality, lack of predictability and
due process of law?. This mean in communication No. 458/199, A.W. Mukong V.

Cameroon case arbitrary is define well in this case the prohibition of arbitrary arrest

21 United nations office of high commissioner, human Rights hand book for parliamentarians, 2016, p 21
22 Communication No. 458/1991, A. W. Mukong v. Cameroon (Views adopted on 21 July 1994), in UN
doc. GAOR, a/49/40 (vol. I1), p. 181, para. 9.8
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shows that remand in custody must not only be lawful but also reasonable and necessary

of arresting individual is indeed®.

In the criminal justice system, the court may issue warrant of arrest when requested by
the investigating police officer. The court must consider two requirements when making
decision to grant or refuse warrant of arrest 2* . these two requirements must be fulfilled
cumulatively to issue warrant of arrest. The first one is the attendance of the person
before the court is absolutely necessary and the second one is the attendance cannot be
obtained by any other means unless by arrest. To issue a warrant the judges must be
satisfied that there is reasonable ground to believe that the suspect has committed a
crime within the jurisdiction of the domestic laws they examine the ground the evidence

that shows the suspect situation where he committed a crime or not.
2.3.1.2. Redress for violation of human right

As mentioned above in criminal justice system when any violation made it is mandate of
judiciary to protect citizens human right and take action in each case in many countries
the supreme courts and high courts are empowered to take action to enforce human right
safeguards in such cases courts are empowered to issue appropriate order, direction, and

writs of habeas corpus.
2.3.1.3. Writs of Habeas Corpus

The judiciary has power to issue writs of habeas corpus to allow individuals who have
been unlawfully detained or arrested to challenge legality of their detention before a
court. These acts of court are an important safeguard against arbitrary arrest and
unlawful detention. The purpose is to safeguard an individual’s security and freedom.
This a right to speedy or expeditious decision by court of law regarding to the legality of

the arrest or detention.

"Anyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceeding before a court may decide without delay as to the legality of his detention
and order that such court may decide without delay as to the legality of his arrest and

1 25

order his release if the arrest or detention is not lega . when a person is denied by a

court such right that person right is deemed to have been violated. To avoid

23 :
Ibid
*Simeneh Kiros Assefa, rules and practice. USA 2009, p.11 1
% |CCPR Art.9/4/
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incommunicado detention, one must have the ability to protest and argue the legality of
their liberty deprivation. in both civil and criminal situation wrongful detention is
frequently used but more so throughout the course of a criminal investigation®®. As
mentioned before the only the approach and remedy that legal system follows rapid
court order to free the suspect once the court recognizes that the detention or arrest is

improper.

CHAPTER THREE

Safeguards against Arbitrary Arrest under Global and African Regional Human
Rights Systems

Introduction

Aurrest is the act of taking a person into custody by a law enforcement officer, in order to
hold them for questioning, charging or trial. An arrest made when there is probable
cause to believe that the person has committed a crime, or about to commit a crime?’.
The body of principle for the protection of all person under any form of detention
adopted by the UN general Assembly or resolution 43/173 define arrest as the act of
apprehending a person for the alleged commission of an offense or by the action of an
authority. ® This includes the period from the moment that the suspect or accused is
physically restrained and placed under custody up to the time that he is brought before a
court that is competent to order his continued custody or his release® An individual’s
right might be deprived for the purpose safeguarding the national security or for the
public order ®. The law fulness of arrest recognized by law it has its own legal principle
the legal context and conditions have to be fulfilled by state authorized officer who take

the mandate to effect arrest.

Arbitrary arrest on the other hand refers to an arrest that is made without legal
justification or due process. It is an arrest made at the discretion of arresting officer

without any evidence or reasonable suspicion that the person has committed a crime.

% https://farheendhanjal.law.blog/2020/12/05/role-of-judiciary-in-the-protection-of-human-rights-

human-rights-laws/acsesd in 05/4/2023

’DRK. N CHANDRASHEKARAN PILLAI, R.V. KELKAR’S LECTURES ON CRIMINAL
PROCEDURE 21(Eastern book company 4™ ed. 2003)

“United nations General Assembly resolution 43/173/of December 9,1988(resolution 43/173)

2 study of the right of every one to befree from arbitrary, detention and exile, UNITED NATIONS
NEWYORK, 1964 page 25.

% 1bid
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arbitrary arrest violates the individual’s liberty and security of person and is often used

as a tool of repression by authoritarian government.*

The concept of freedom from arbitrary arrest and detention was historically stablished
long before adoption of the United Nation Charter in the document called Magna Carta
of 1215.% The English Habeas Corpus Act of 1640 and 1679 and French Declaration of
the Rights of Man and Citizen of 1789* acknowledge the privilege of freedom from
arbitrary arrest and incarceration for the first time. Now a day the right to liberty of
person and the legal context of arrest or the principle of legality found in the
international, and regional human right legal frameworks. Under article 9 of the UDHR,
arbitrary arrest, detention, and exile are prohibited. And individuals are guaranteed to
remedy when their liberty to humane treatment are violated and fulfilment of certain

minimum condition of pretrial detention are denies.*

The basic principles and guarantees against arbitrary arrest are incorporated in regional
and global human rights instruments which include the UDHR, a milestone document in
history of human right and proclaimed by the UN General Assembly on December 10,
1948. Second, the ICCPR, adopted by UN General Assembly on 16 December 1966 and
entered to force on 23 march 1976 also includes safeguards against arbitrary arrest.
Third, CRC is an international human right treaty adopted in 1989. The concept of
protections against arbitrary arrest are provided under the Convention on the Rights of
the Child. According to Article 37 of the CRC, no child shall be subjected to torture or
other cruel, barbaric, or degrading treatment or punishment. Arresting, detaining, or
imprisoning a child shall only be done as a last option and for the shortest period of time
necessary. And from the African human right instrument, ACHPR promotes human and
peoples right and ensure their protection in Africa. The Luanda Principles for Human
Rights Protection outlines procedure for the arrest method and enforcement procedure. It
emphasises that any arrest or detention must be carried out in conformity with
international human rights legislation and norms. This implies that a person must be told

promptly and in detail of the reasons for their arrest or imprisonment, and they must

*Study of the right of everyone to be free from arbitrary arrest detention and exile, UNITED NETIONS
New York ,1964, page 25

%2 hitps://www.bl.uk/magna-carta/articles/magna-carta-english-translation accessed in June 13/2023

% The right to protection from arbitrary arrest and detention by Laurent Marcoux JR under international
laws, 5 B.C int’1 and comp. 1. Rev.345(1982)

 Universal declaration of human right art. 9 G.A res 217A,3 U.N GAOR, pt. |, at 71, U.N. DOC.
A/810(1948) or simply it can say as Universal Declaration hereinafter cited as UDHR
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have access to legal counsel and other relevant aid. The person must also be entitled to a
fair and public hearing within a reasonable time frame, and must be assumed innocent

unless proven guilty.

Overall, the Luanda Principles' safeguards against arbitrary arrest are aimed at protecting
the rights and interests of any person as well ensuring that any arrest or detention is
carried out in accordance with international human rights standards. These precautions
are critical in preventing authority abuse, safeguarding any one from harm, and

supporting the rule of law.

The international human right laws allowed the deprivation of individuals liberty right
by authorized body. Both international and regional human right laws have placed a
wide variety of limitation upon the power to make arrest to control and minimize the

violation the rights of suspects and abuse of power by law enforcement bodies.

Below is a a detailed discussion of the specific safeguards against arbitrary arrest under

global and African regional human rights systems.

3.1 Principle of Legality and Non-arbitrariness

The international and regional human right instruments recognized the right to be
protected against arbitrary and unlawful deprivation of liberty. This protection applies
for criminal proceeding through Reviewing Legality of Arrest to protect the individual’s
liberty. As the Human Rights Committee stated the term “arbitrary” includes elements
of inappropriateness, injustice, unreasonableness, capriciousness, disproportionality,
lack of predictability and due process of law. This mean the prohibition of arbitrary
arrest shows that remand in custody must not only be lawful but also reasonable and

necessary™.

The prohibition of arbitrary deprivation of the right to liberty is guaranteed or protected
under article 9 of UDHR, article 9 ICCPR, article 5 of ECHR, article 6 of ACHPR and
article 7 of ACHR. Al treaties declare an arrest is considered arbitrary if the arrest did
not comply with national and international standards. The prohibition of arbitrariness
also implies that deprivation of liberty must not be discriminatory, no person may be

arrested except for reasons, cases and circumstances expressly provided in the law,

®Communication No. 458/1991, A.W. Mokong v. Cameroon adopted on 21 July 1994, in UN doc.
GAOR, A/49/40 vol. 11, p. 181 para.9.8.
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arrest must be affected only in strict adherence and compliance with the procedures

established by the law or within due process of law.*

It’s important to use a case law to clarify how treaty bodies rule on communications
involving arbitrary arrest. The communication no. 458/1991, A. w Mukong v. Cameron
in this case the applicant (Albert Mukong) was a journalist and outspoken longtime
opponent of a one-party system in Cameron. In 1988 he was arrested after giving
interview to BBC. he criticized the Cameron government and president. As a result, he
was subjected to what he describes as cruel and in human treatment during his detention.
He alleged that he had been arbitrarily arrested and detained for several months, he was
not notified of the reasons for his arrest and no warrant was served on him. His
allegation was rejected by the state party on the basis that the arrest and detention had
been caried out in accordance with the domestic law of Cameroon. The African
commission on Human and peoples right investigate the authors arrest and the it found
out that the detention was neither reasonable nor necessary in the circumstance. The
committee found out that he had been subject to arbitrary arrested or detained contrary
to article 9 of ICCPR. In his detention no criminal charge laid against him.*” The state
party did not show that as the arrest is according to the domestic law and the remand in
custody was necessary with regard to the legal principle and element of arbitrary arrest
the committee meaning and explain article 9 of ICCPR arbitrary is not be equated with
against the law but must be interpreted more broadly including the element of
inappropriateness, injustice, lack of predictability and due process of law. This
mean that the remand in custody pursuant to lawful arrest must not be lawful but the
reasonable in the circumstances. Remand in custody must further be necessary in all the
circumstance for example flight, interference with evidence of crime. *® Finally, the
Commission decided the journalist right to freedom of expression had been violated*®
and the arrest and detention were contrary to article 9 (1) of the covenants.®® Generally
this case noted as the ground of arrest and the element of arbitrary arrest clearly and

cumulatively.

* International covenant on civil and political right general comment No.35 CCPR/c/GC/35 para 11,12,
December 16 2014
3" Communication No. 458/1991, A.W. Mokong v. Cameroon adopted on 21 July 1994, in UN doc.
GAOR, A/49/40 vol. 1, p. 181 para.9.8.
38 i
Ibid
% |bid para 9.6-9.7
%0 1bid para 9.8
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In criminal investigation process it may vary from country legal system but the court
may issue warrant of arrest when requested by the investigating police officer. In both
scenarios the term shows the discretionary power of judge’s and police. Most of the time
we observe when a police officer abuses the rights of individual liberty by the purpose
of investigation and by this provision power but this discretion is not unlimited that’s
why courts review the legality of arrest in both cases.

The court must consider two requirements as discussed above when making decision to
grant or refuse warrant of arrest. The two requirements must be fulfilled cumulatively
to issue warrant of arrest: first the attendance of the person before the court is absolutely
necessary and second this attendance cannot be obtained by any other means unless by
arrest. To issue a warrant, the judges must be satisfied that there are reasonable grounds
to believe that the suspect has committed a crime within the jurisdiction of the domestic
laws they examine the ground the evidence that shows the suspects situation where he
committed a crime or not. Asper article 9 of UDHR and ICCPR.

The role of Judiciary in reviewing the legality of arrest is expected to the judiciary to
ensure that the arrest is based on reasonable suspicion or probable cause, and that they

are not arbitrary or discriminatory.

3.2 Presumption of Innocence

The presumption of innocence is a fundamental principle of international human rights
law. The Universal Declaration of Human Rights provides in Article 11 that "Everyone
charged with a penal offence has the right to be presumed innocent until proved guilty
according to law in a public trial at which he has had all the guarantees necessary for his
defenses.” The International Covenant on Civil and Political Rights also recognizes the
presumption of innocence in Article 14(2), which states that "Everyone charged with a
criminal offence shall have the right to be presumed innocent until proved guilty
according to law."* The general comment 13, in para. 7 reads as the HRC claims that
by reason of presumption of innocence the result of the trial could not be prejudged by
all public authorities. Before the result of the result of the trial, attorney and police

officer cannot make claims about an accused guilt or innocence. In all circumstance the

“UDHR, Art. 11, ICCPR, Art.14(2), ACHPR, Art. 7(1)(b) and para.2(D) of the African commission
resolution, resolution, ACHPR/res.4(x1)92
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starting point must have to be presuming innocent its international standard to upholding

the interest of pre- trial arrested person .

The presumption of innocence means that the burden of proof lies with the prosecution,
and that the accused is not required to prove their innocence. It also means that the
accused has the right to remain silent and not to incriminate them self. Any evidence
presented against the accused must be proven beyond a reasonable doubt, and any

doubts must be resolved in favor of the accused.

3.3 Ascertaining Access to Justice, Fair and Speedy Trial

The right to have access to justice, a fair trial, and a speedy trial are fundamental human
rights that are recognized in international and regional human rights law. The right to
access to justice means that every person has the right to seek and obtain a remedy for
any violation of their human rights. This includes the right to access the courts,
tribunals, and other mechanisms of justice, and the right to effective and adequate
remedies for any harm suffered. The right to a fair trial means that every person has the
right to a fair and impartial hearing before a competent, independent, and impartial
tribunal. The right to a speedy trial means that every person has the right to have their
case heard without undue delay. This includes the right to a trial within a reasonable
time, the right to be released on bail or other conditions pending trial, and the right to

have any pre-trial detention reviewed regularly by a competent judicial authority.

The human right committee calls for the implementation of fair trials in both criminal
and civil processes in its general comment no. 32 (2007). Such a statement is accurate in
describing the procedure. The application of fair and public hearing before an
independent and neutral tribunal, on the one hand the grant of equality of arms to both
parties in a case on the other constitute the essential components of the right to a fair
trial. The term equality arms in this context refer to a legal entitlement to equal treatment
by the prosecution and accused at stages of tribunal case. To respect the values of
fairness and transparency is another justification for making the hearing public. The”
justice must not only be done but also seen to be done” as the saying in a nation where
democracy is well practiced. Legal processes may occasionally be conducted in secret if

justice so requires. It is a universal principle of law nonetheless and must be properly

2 |bid
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applied if justice is to be served for instance due to moral reasons public order national
security and forth.**  The judiciary must uphold their impartiality and independence
through the whole criminal justice process. Independence in this case refer to a judge’s
ability to with stand outside pressure and to protect their selection process financial
resource and term in office. Judges on the other hand are required to be impartial when
considering a case before them which means they are never allowed to have personal or
political biases.** When an accused individual is being detained in custody criminal
proceeding must move much more quickly than other types of hearing. It is necessary to
perform the proceeding right away since a delay in justice is viewed as a denial of

justice.

3.4 Ensuring Legal Representation

The role of judiciary in ensuring the legal representation for who is arrested or detained
includes the right to consult with a lawyer and have a lawyer presented during any
questioning or legal proceeding. This right is enshrined in article 14 of ICCPR and have
recognition in all human right laws.*® In each pre-trial and at trial stage courts expected
to recognize the proper representation of the suspect before he gives his word for police
and in court room. One way to gain access to the judicial system is through legal
counsel and as the cases of Airey and Nkuzi demonstrate there may be circumstance in
which this is the only course of action that is required.*® An unchangeable foundation for
recognition to legal council is a right of access to justice as opposed to the court uses of
implication from trial process in certain circumstance. a right to legal counsel will be
recognized because everyone has a constitutional right to effective access to justice in

every court at every location and at all times thus it won’t depend on having a fair trial.

3.5The Right to be released on bail in Pre-trial criminal proceeding

The role of judiciary as per article 9(3) of ICCPR is ensuring the principle of the right to

release on bail and remand procedure as all international and regional human right

zj African Human Security initiative, volume 2 working group December 2006 p.141-146

Ibid
* United Nations Human Rights Committee General Comment No. 25: The right to participate in public
affairs, voting rights and the right of equal access to public service CCPR/C/21/Rev.1/Add.7 available on
line in
https://www.jstor.org/stable/pdf/resrep20128.6.pdf?refreqid=excelsior%3Abce70d7978bb05ac101637761
a27c8db&ab_segments=&origin=&ainitiator=&acceptTC=1/acsesd in 20/9/2023
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recognizes in their legal frame works. The ECHR article 5/1(b) permits law full arrest
made by the order of courts to a chive lawful goal Pretrial detention should be exception
according to Human right committee. Bail should be given in all situation barring those
in which the accused is most likely to flee destroy evidence sway witness or leave the
Country.47 The court must decide whether in light of these signs the national authorities’
arguments for the prolonged imprisonment are relevant and sufficient to show that the
detention was not excessive prolonged and in breach of Article 5/3/ of ECHR. The court
has to acknowledge a number of reasons for detention to permit pretrial detention court
shall permitted only if it related to the potentially dangerous that may need custody , if
there is a significant risk that the feared event would occur if the defendant released on
bail or if the defendant serious offender with the previous record to minimize the risk
and to make balance the court must carefully consider whether the defendant commit
based on prior conviction and other factors it is necessary and reasonable response to the
defendant violation and the pretrial detention may be according to article 5/1/(c) and /3/
of ECHR.

3.6Upholding the right to habeas corpus

The purpose of habeas corpus is to safeguard an individual's security and freedom. The
right to a speedy or expeditious decision by a court of law regarding the legality of the
detention. "Anyone who is deprived of his liberty by arrest or detention shall be entitled
to take proceedings before a court, in order that such court may decide without delay as
to the legality of his detention and order his release if the detention is not legal,”
according to Article 9(4) of the ICCPR. This clause guarantees that everyone who is
detained has the right to file a legal complaint. When a person is denied the opportunity
to have his or her detention's legality decided by a court, that person's right is deemed to
have been violated. To avoid incommunicado detention, one must have the ability to
protest and argue the legality of their liberty deprivation. Therefore, complaints about
detention filed to authorities other than judges or judicial organisations do not satisfy the
criterion. To ensure impartiality and independence while assessing the legality of
detention, the necessity that the complaint be decided by a court is inserted. According
to the Human Rights Committee, it is generally advisable for a court of law to rule on a
case as soon as feasible. This means that two categories of people those who are held in
custody for reasons, situations, or circumstances not contemplated by law and those who

*" New York Senate Research Service, Accused and convicted: A brief on bail practices, Albany New
York,1978, p .9-15
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are arrested in violation of the law's established procedure have the right to have the
legality of the detention decided swiftly or without delay by a court of law or through
the habeas corpus process. If the Court determines that the detention is unconstitutional,

it may order the imprisoned person's immediate to release, accordingly.

Conclusion

As discussed above in detail, the grounds of arrest generally refer to the legal
requirement that must be met for someone to be lawfully arrested. In many legal
systems, some common conditions of arrest including the following three common

grounds are applied:*®

I.  Reasonable suspicions - This means that to effect arrest the investigating officer
have to be reasonable belief or suspicion based on objective facts and
circumstance that the person to be arrested has committed or is about to commit
a crime. ©°

ii.  Necessity of detention - this idea is that there should be a compelling reason for
detaining the person than alternative measure such as issuing a summons or
conducting an investigation without arrest™.

iii.  Immunity of a person - This refers the situations where certain individual may
enjoy immunity from arrest based on their position or official capacity for
example government official or diplomat and in our country Ethiopia member of
parliament, judges in all level. The form of immunity is established by Vienna
Convention on diplomatic relations adopted on 18 April 1961 and entered into
force in 1964 it had 190 parties.”® The principle of immunity to day is with
exception according Vienna convention the immunity right not extended to the
most serious crimes like crime against humanity crimes against peace and crimes

of genocide.

*8 Monica Macovei, the right to liberty and security of person a guide to the implementation of article. 5 of
the European convention on human right, human right hand books no.5

%9 1bid and ICCPR art. 9(3), article 5(1/c/) and 5(3) of European convention on humans right, article, 7(5)
American convention of human right.

%% Un commission on human right, the Siracusa principle on the limitation and derogation provision in the
international convenient on civil and political right 28 September 1984, E/CN.4 para. 29-32 online
available https://www.refworld.org/docid/4672bc122.html accessed 19 September 2023

*!The Vienna convention on diplomatic relations adopted on 18 April 1961 and entered into force in
1964https://guide-humanitarian-law.org/content/article/3/immunity/ accessed in 18/9/2023

%2 proclamation no.1233/2013 of federal judicial administration article 34/1-4/
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And in both global and regional human rights instruments, safeguards principally
prohibit arbitrary arrest and all shares the same principle. Even the element of arbitrary

arrest can vary from country to country but the followings are common:

I.  Lack of legal ground - Here an arbitrariness occurs when there is no
lawful reason for the arrest such as the absence of warrant, or when arrest
is not based on reasonable suspicion of crime.

Il.  Absence of due process - Arbitrary arrest often involves the violation of
procedural safeguards, such as the right to be promptly informed of the
reason for arrest the right to legal representation or the right to a fair trial.

I1l.  Political or discriminatory motives - Sometimes, individuals may be
arrested arbitrary due to their political beliefs, social status, ethnicity or
other discriminatory factors rather than any legitimate criminal activity.

IV.  Use of excessive force - In some cases an arbitrary arrest may involve the
use unnecessary or disproportionate force by law enforcement officials

during the apprehension or detention process>®

Chapter Four

The role of federal courts in enforcing human right safeguards against arbitrary
arrest in Ethiopia: the law and the practice

Introduction
Every individual has the right to tried by a competent, independent and impartial

tribunals established by law. These rights are recognized in both international and
regional and national laws.>* Ethiopian courts are established by law. According to the
FDRE Constitution Ethiopian courts have three level in both federal and state level: first
instance Court, High court and supreme court. The power division of the supreme court

decision is the last and final but the Federal cassation division which have power to

*3professional training series No. 9 Human rights in the Admiration of justice: A manual on Human Rights
for judges, prosecutors and lawyers, chapter 5

> When we see Art.14 (1) of ICCPR, Art.7 (1) of African Charter on Human and Peoples Right determine
any criminal charge against you or any right and obligation in a suit at Law every one shall be entitled to
fair and public hearing by competent independent and tribunal established by law and state parties have
guarantee the independence of court .in same word the FDRE constitution under its Art. 20 provide the
right to be tried by an independent and impartial tribunal.
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review and overturn the decision issued by federal lower courts and state supreme court
decision which have error of laws™. The structure and power of courts is clearly
provided under chapter nine of FDRE constitution article 78-81. The federal courts
power is limited in to cases arising in Addis Ababa and Dire-Dawa. The Federal Courts
Proclamation No. 1234/2013 also allocates subject matter on the basis of laws, parties
and places, i.e., court have jurisdiction over cases arising under the constitution, federal

laws and international treaties, and over parties specified in federal laws.

Safeguards against arbitrary arrest under both global and regional human rights
instruments have already been covered in chapter three. This chapter is devoted to
analyze how courts are enforcing human right safeguards against arbitrary arrest in
Ethiopia. Mostly in pre-trial detention and remand benches regular activity specially in
federal first instance court Arada bench, there are three remand benches (1.t ¢me Faet).
This bench mange’s all pre-trial remand application submitted by police. When we see
the statical data for 2014 EC without existing file the new file opened were 6151(six
thousand one hundred fifty-one)*®. When we see again the 2015 statical data 7691
(seven thousand six hundred ninety-one)®’ were opened. This data includes file of
remand, application of arrest warrant, application of search and seizure and application
of habeas corpus write is seen in civil bench there are two civil different issues bench
and it seen swiftly as sun as the application is appear before court. the application of
habeas corpus can appear by the suspect himself or by his legal representative, family or
by any other way. The researcher can also observe the flow of cases seen in federal high
court here is only one direct remand benches in corruption and crimes related to
terrorism and have power of appeal seen in first instance court this bench has greet
power in order to respect any human right violation plus the right to liberty of
individual. Yearly like first instance court high courts also exhaust so many cases when
we see the data of 2014 27 and 2015 1,730 this means many pretrial detentions is
increasing than 2014 government budget year the violation also increase with the level

of the data the thesis address in detail here under appropriate sub topic.

Generally, here under I will address cases of arbitrary arrest as well a brief over view of

Ethiopian legal framework and judicial system. Despite this legal protection, sample

% proclamation No. 540/97 article 2/1/ and FDRE constitution article 80/3//a/
% Annex 2 yearly data of FIC 1/11/2013 -30/10/2014 or Jul.18/2021 -Jul7/2022
>" Annex 2 yearly data of FIC 1/11/2014 -30/10/2015 Or Jul 8/2022-Jul 7/2023
58
Annex 2
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data from justice institution, and reports of Ethiopian human right commission which
can show reality, how police frequently detain people without having enough proof,
detain without a warrant. The key role of judiciary in protecting people’s right and

upholding legal protections for human right.

4.1 A brief over view of Ethiopia legal frame work governing arrest

Ethiopia is a party to several international human rights treaties, and subjected to the
International Covenant on Civil and Political Rights (ICCPR)*® and the African Charter
on Human and Peoples' Rights®®. These treaties include provisions that prohibit arbitrary
arrest and detention, and require that any arrest or detention must be carried out in
accordance with fair and transparent procedures.

Under Ethiopian criminal legal system there are many human right safeguards
applicable laws which the judiciary enforce in pre-trial and in trial stage. It includes
FDRE constitution (1995), Criminal procedure code of 1961 which governs the
procedures that must be followed in criminal proceedings in Ethiopia. The revised
Criminal code of 1996, New anti-terrorism proclamation,

In 2021, the Ethiopian government passed a new anti-terrorism proclamation known as
the "Ethiopian Anti-Terrorism Proclamation No. 1176/2020." The new law replaces the
previous anti-terrorism proclamation that had been in place since 2009. The new law
aims to address the challenges posed by terrorism while safeguarding fundamental
human rights. It defines terrorism as any act committed with the intention of causing
death, serious bodily injury, or significant damage to property, with the aim of

intimidating the public or compelling the government to take a particular action.

The federal police commission Establishment proclamation No.7/2011 with other
duties and establishment purpose the proclamation grants and investigate any threat and
acts of crime against constitution and human right.®* The federal prisons commission
establishment proclamation N0.365/2003 and the council of Ministers regulation
No. 138/2007 the regulation enacted for the purpose of treatment of federal prisoners

also have human right safeguarding mechanism even after trial stage.

% Federal Democratic republic of Ethiopia Combined report (Initial and four periodic reports) to the
African Commission on Human and Peoples Rights implementation of the African Charter on Human and
Peoples Right 2008 P.167 table 32
®FDRE Accession to the African Human and People’s rights Charter proclamation no .11/1998.
%1 federal police commission Establishment proclamation no7/2011Art.5and 6
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Now a day The Ethiopian Draft Criminal Procedure and Evidence Law, which is
currently under consideration, contains several provisions related to safeguards against

arbitrary arrest and detention with the standard and norms of human right principles.

4.2 Jurisdiction of Federal courts on Enforcement of Human Right Safeguards
against Arbitrary Arrest

The act of a legal framework in a particular nation or jurisdiction that attempts to
safeguard and uphold human rights by introducing international standards into national
legislation, setting up oversight bodies that offer redress and legal recourse, and
encouraging responsibility is known as human right enforcement. Courts are responsible

with applying the law in this regard.

Ethiopian Federal courts primary responsibility to ensure protection of human rights,
particularly enforcement of safeguards against arbitrary arrest emanates from the
Constitution. Article 13 of the constitution reads:

1. All federal and state legislative, executive and judicial organs at all levels shall
have the responsibility and duty to respect and enforce the provisions of this
chapter.

2. The fundamental rights and freedoms specified in this chapter shall be
interpreted in a manner conforming to the principle of the Universal Declaration
of Human Right, International convention on Human Rights and, international
instruments ratified by Ethiopia.

In addition, Article 9/4/ declares that ‘all international agreements ratified by Ethiopia

are an integral part of the law of the land.’

The cumulative reading of these provisions illuminates that all courts, whether federal or
state, are entrusted with responsibility in the protection and respect of human and
democratic rights enlisted in the constitution. In applying this responsibility, the courts,
not being limited to the constitution, are allowed to use international human rights
instruments ratified by Ethiopia. The courts are also obliged to follow the principles in
the instruments. This has led some scholars to argue that the constitution puts itself

below International human right instruments in the hierarchy.
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The federal courts proclamation no.1234/13 give the first jurisdiction to federal high
court under art. 11/3/ " notwithstanding the provision of this proclamation and other
relevant laws the federal high court may render decision, judgement or order in order to
protect justiciable human rights specified under chapter three of the constitution. The
proclamation also has created a limitation. Firstly, it has qualified the power of the court
to entertain justiciable human rights disputes only. However, nowhere in the
proclamation is this term defined. Another defect of the law is the discrepancy between
the Amharic and English version. The English version states that the court has power to
decide on human rights under chapter three of the constitution while the Amharic
version broadens this scope by including fundamental rights and freedom under chapter
three. The difference between the two lies on the inclusion or not of democratic rights.
However, since the Amharic version will be the governing one, the discrepancy is easily

solved.

Despite such limitations, the proclamation has introduced a new mechanism which
permits federal courts to entertain disputes involving human rights. A practical instance
in which this provision is utilized in the case no 289389 Sibhat Nega vs Federal Police.

The court concludes:

Since our country is a signatory of the above-mentioned international
and continental human rights documents and the provisions contained in
these documents are part of our country's law, the provisions regarding
the right to movement are also applicable. ...our country has also the
responsibility to fulfill the obligations set by the documents in terms of
enforcing the right to move. Likewise, the constitution enshrines basic
human rights, including the right to movement, and Article 13 (1) places
responsibilities on federal and state governments at any level or
legislative, executive and judicial bodies related to the right to movement.
As a result, the government itself has the obligation to respect the human
rights of citizens and others in its day today work and it also has the
responsibility to ensure that these rights are not violated by other non-
state actors and individuals. Therefore, in any case, if human rights are
violated in the country, it is the responsibility of the government to stop it

and take action against the perpetrators.... Therefore, it is an illegal act
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for the 1st and 2nd defendants to restrict the applicant's right to move

outside of the country to get better medical treatment.

We can conclude " the art. Said the justiciable human right what it means Which right?
It says the human right provision all chapter three of the const. Additionally, Ethiopia is
a signatory to various international human rights treaties, such as the International
Covenant on Civil and Political Rights (ICCPR), which also provide for safeguards
against arbitrary arrest. However, there are some constraints in enforcing these human
rights safeguards practically. There is still work to be done to ensure that the rights of
individuals are fully protected against arbitrary arrest and detention in Ethiopia Federal

courts.

Who have the right to bring human right violation and how courts lead or interpret case
the federal court proclamation 1234/13 art. 11/4/and /5/ clearly state that

Art.11 /4/ "any person who has vested interest or sufficient reason may institute a suit

before the federal high court to protect the rights of his own or others.

/5/ the court may use as appropriate Article 176-179 of the civil procedure code for any

proceedings mentioned under sub-3 and 4 of these articles. ”

What about state courts jurisdiction whereas disputes emanating in regional states
involving federal matters are entertained according to their constitutional delegation and
by circuit benches of the Federal courts in instances where the state courts delegation

has been removed.

The state courts judicial power over federal matters is more than a simple delegation of
authority. The Federal Supreme Court cassation division in file No 181923 in the
Burayu City Administration vs Ato Kebede Abebe case, regarding this issue, stated:

[As] the federal courts do not have judicial jurisdiction over

regional cases... the regional courts cannot hear federal cases

except by their powers of representation and jurisdiction. The

Supreme and High Courts of the state have the authority given by

the constitution to deal with federal cases by representation, so the

cases cannot be submitted to the federal court until their
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representation is established by law. If the cases are presented and
heard in the federal courts, the result violates the mandatory
separation of powers of the court, so when the case reaches the
court at any level, the question of jurisdiction should be raised by

the litigants and the court and the case should be dismissed.

From this stand that the federal courts and state courts are considered to have equal
judicial power on federal subject matter. Unless the House of peoples Representative
decides to revoke state courts judicial delegated powers, Federal courts are required to
respect the power of state courts’ jurisdiction to adjudicate issues of federal origin. As a
result, judicial enforcement of safeguards against arbitrary arrest litigations may be

raised in both federal and state courts.

4.3Application of the principle of legality and non-arbitrariness In Ethiopia
The Ethiopian criminal justice system states that the arrest must, above all, comply with

the due process of law, which judges are required to examine and determine. A police
officer is first responsible for safeguarding the rights of a suspect in a criminal
prosecution. Before going to summons or arrest, which are the legal ways of depriving
the suspect’s liberty, the police must ensure that there are legitimate grounds to issue a
summons or, in the case of arrest, to arrest. When the police are confident that the
process should continue, they must evaluate how to get the suspect to the police station.
Summons and arrest are the two methods used to bring a suspect before the police in
Ethiopia. While the first method of getting the suspect to the police station is a peaceful
method of detaining a person, the second method may include force®. The police can
request an arrest warrant from the court to hold or arrest the suspect. However, the
courts are also accountable for determining whether the police have probable cause to
make the arrest before issuing the warrant. While some contend that the remand bench
lacks the authority to review evidence, others point out that courts are not generally very
thorough in their examinations. Similar to the ICCPR and other regional human rights
instruments mentioned above, the FDRE constitution states that in order to impose
lawful restrictions on an individual's freedom of movement, certain “principles of
legality” must be met. The FDRE Constitution also recognizes the importance of due

process of law in protecting against arbitrary arrest and detention. If the grounds

82 Criminal Procedure Code 19 61 Art. 26/1/
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specified in the previous substantive requirement are met and the processes outlined in
the procedural requirement are adhered to. Article 2 of the Criminal Code, in addition to
the constitution, reinforces the notion that judges must base their conclusions on the

existing legislation when deciding to deny someone liberty.

Under Ethiopian legal system arbitrary arrest and detention is prohibited like the ICCPR,
UDHR, and ACHPR, the Ethiopian constitution and criminal process acknowledge the
validity of arrest and measure the ground of arrest in accordance with the law's
substantive and procedural requirements. The law also accepts justification for arrest as
well as absolute necessity.®® When there is no evidence that a person has committed a
crime, police officers do not apprehend them®. The right to be free of arbitrary arrest

and detention is not an absolute right.

Article 39 of the CPC requires that any person who is arrested must be informed of the
reasons for their arrest and the charges against him, and must be allowed to
communicate with a lawyer or family member. This means that any arrest must be based
on legitimate grounds, and the person being arrested must be informed of the reasons for

his or her arrest and the charges against them.

In addition to these provisions, the constitution also recognizes the importance of
protecting the rights of vulnerable groups, including women, children, and persons with
disabilities. Article 35 of the constitution states that "Everyone shall have the right to
freedom and security of person. No one shall be subjected to arbitrary arrest or detention
or be deprived of his or her liberty except on such grounds and in accordance with such

procedures as are established by law."

Article 25 of the constitution affirms that "All persons are equal before the law and are
entitled to the equal protection of the law without discrimination and in particular,
without discrimination based on race, national origin, or other status."” This means that
any arrest or detention must be carried out without discrimination, and that all
individuals are entitled to the same legal protections regardless of their background or

status.

83 See CPC Article 25 ,50,51
* 1bid
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The draft criminal procedure and evidence law (DCPC)Article 23 of the draft law states
that "No person shall be arrested or detained except in accordance with the law." This
means that any arrest or detention must be based on legitimate grounds and carried out

in accordance with fair and transparent procedures.

Article 24 of the draft law requires that any person who is arrested must be informed of
the reasons for their arrest and the charges against them, and must be allowed to
communicate with a lawyer or family member. This means that any arrest must be based
on legitimate grounds, and the person being arrested must be informed of the reasons for
their arrest and the charges against them. In addition to these provisions, to recognize

the practice let see court case.

The court case which can show how courts are ascertain the legality of arrest the case

was started in FHC.

In file no. 010915, Adis Abeba police commission and Sintayehu Tefera and other 6
person the crime is preparing forgery government instrument to injure the government
interest with intent to obtain un lawful enrichment for themselves or for others. The
FHC remand bench opened file and the suspects appear before the court starting to
20/12/2014 and the court grant 14 days remand to four time again the police claim
other 14 days remand to finalize and up to public prosecutor give decision in the police
investigation file by application written in 09/01/2015 but the court refuse to give other
14 days remand and give order in 09/01/2015 to grant bail for all six suspect 10,000
birr for each other they pay in 10/01/2015. At this point, the police refuse to release and
bring them in FFIC and opened second file in crime committed in public safety and
interest in 10/01/2015 by FFIC file N0.232682 the suspect and their attorney litigate by
opposing the police remand request the standing to the FHC file the FFIC court accept
objection and conclude the police arrested the suspect arbitrary and give order to

release without giving remand and the file closed.

The FFIC here played a great role. The judiciary must take its leading role in ensuring
firstly the arrestee is arrested in accordance of the provisions of criminal procedure.
Secondly, the court has a duty in ensuring whether there is no human rights violations in
time of investigation and search. The court has a duty in ensuring the investigation to be
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completed in short period of time to ensure speedy trial and the court has a duty in
ensuring the individual’s right to bail unless it is prohibited by law. Over all the court
has a duty to ensure the individual’s right in the constitution and international and
regional conventions. In doing so the court has also a duty to balance the individual’s

right and public interest.

4.4Presumption of innocence

At the suspect's initial court appearance, the judges were required to be impartial and
free from both internal and external pressures, regardless of their own personal interests
in the case. The Ethiopian constitution guarantees the right to presume innocence until
proven guilty, much like regional and international laws do. "During proceedings
accused persons have the right to be presumed innocent until proved guilty according to
law and not to be compelled to testify against them," according to Article 20(3) of the
FDRE Constitution. "Enforcing this principle is a duty of judiciary.” This implies that
only courts of law have the authority to determine a defendant's guilt or innocence after

evaluating all relevant information given by the prosecution.

The federal courts, likewise most courts, are obliged to take the principle into
consideration in every decision they reach at. Pretrial detentions frequently scratch the

principle of presumption of innocence.

The courts’ practice in permitting and denying bail, during pretrial and trial stages, is
highly criticized for being inconsistent with the principle. This violation is observed in
issue relating to non-bailable crimes. Article 63 (1) of the Ethiopian criminal procedure
code prohibits release on bail of persons charged with a crime carrying death penalty or
rigorous imprisonment for fifteen years and more and where there is no possibility of the

person in respect of whom the offence was committed dying.

As a result, when an investigating officer brings the suspect before court of law within
48 hours and requests leave from the court to investigate, the court has the power to
reject the request of grant additional 14 days for investigation. If the court rejects the
request, since the court cannot order the release of the suspect on bail, the trend is courts

will close the file while the suspect remains under custody the bench judges told to the
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suspect to open file of habeas corpus.®® Even though the problem pertains to the law, the
Arada remand bench both judges said the even if suspect not proven guilty, he suspected
by some one death how could I can release him in bail? this is totally against the

presumption of innocence.

Similar approach used to be followed in cases of suspects of terrorism crimes specified
under the former anti-terrorism proclamation no 652/2009. Article 20 (3) of the
proclamation provided that when a suspect under the proclamation would be brought to
court and the pretrial bench mandatorily gives 28 days investigation days for four times.
However, the proclamation did not indicate the fate of the suspect after the fourth
remand. The courts used to close the pretrial file without releasing the suspect on bail.
Likewise, this trend was violation of the presumption of innocence. These acts
transgress the right of the suspect and the accused the right not to be treated as convicted
persons, which is the primary purpose of the recognition of the right. This becomes trend
and custom of the judiciary without legal ground. the act of judicial custom noted as “it
suffices, even in the absence of formal finding, that there is some reasoning to suggest

that the official regards the accused as guilty.”

4.5. Ascertaining Access to Justice, Fair and Speedy Trial

The rights of a suspect during pretrial and trial stages range from accessing a court to
specific rights ensuring fair trials. Federal courts are expected to have active roles in
ascertaining rights of suspects and defendants. This section will discuss these rights

briefly.

Article 19(3) of the constitution stipulates the right of suspects to appear before a
competent court within 48 hours, excluding the time of locating the police station, of
incarceration. The maximum duration of police custody is set to 48 hours. UN Body of
Principles on Detention demands the detaining authority to produce without
unreasonable delay and urges the authority before which the suspect first appeared to
decide upon the lawfulness and necessity of detention immediately. Suspects have the
right to rapid and explicit clarification of the basis for their custody due to an alleged
crime committed while standing before a judge. In undertaking the review of the
detention, the court has the authority to order immediate release if the detention is found

% |nterview made with Arada remand bench judges Tigist Mengistu and Biniyam Mekibib (June 27/2015
E.C)
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to be arbitrary or unlawful. Violations of such rights of suspects are very common

especially in relation to crimes of political nature such as crimes of terrorism.

Article 40 of the CPC requires that any person who is detained must be brought before a
court within 48 hours, and must be informed of their rights. This means that any
detention must be carried out in accordance with fair and transparent procedures, and the
person being detained must be brought before a court within a reasonable time. Article
20 of the constitution further affirms that any person who is arrested or detained has the
right to be brought before a court or other judicial officer within 48 hours, and to have
the lawfulness of their detention reviewed. The draft criminal procedure and evidence
law (DCPC), under Article 25 requires that any person who is detained must be brought
before a court within 48 hours, and must be informed of their rights. This means that any
detention must be carried out in accordance with fair and transparent procedures, and the

person being detained must be brought before a court within a reasonable time.

The researcher also interviewed three legal attorneys get at the time of court observation
in May 25/2015 EC; namely, Meku Degu and Yitbarek Fikadu who attend the remand
bench in stated on the suspect one and two and at July 272025 who were judge at
Federal Supreme court cassation bench now legal attorney named Almaw Wale. They
gAve answer for the question:

The Right to Appear before the Court in 48 hours of Arrest is under FDRE its
constitutional and all human right safeguards also recognized but practically do all
suspects appear before court within 48 hours of arrest? if yes/No how many such case
do you know or have and What where the role of courts in Ensuring the Suspects Right

Access to Justice and Speedy Trial and what legal measure taken for the violation?

Ato Yitbarek said: Practically no. I know so many cases in which so many arrested
persons confined at unknown places without even visiting any court. Practically this is
the day-to-day news within our community nowadays. The court has role, at least, in
some cases at some point. But court cannot implement/execute its own rulings unless
this (ruling) is welcomed by the executive body of the government. The court may help
in granting bail, in mitigating the condition of the arrested persons’ handling in prison
camps, in initiating the accountability action on those who violated the rights of arrested

person etc.
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Ato Meku said that suspects do not always appear before Court within 48 hours. This is
more common for political crimes including terrorism crimes and crimes against the
Constitutional order. I know some suspected who were brought before court after a
week, after 15 days, after a month and more of arrest. When the Court tries to establish
this human rights violation and asks the police officer, the police officer who brought
the suspect before court commonly respond to the Court, we arrest him before one day
or two day and we did not know the where about of the suspect before that. Usually, the
Courts do not go beyond this and impunity cements, to be the daily life of Ethiopian
criminal justice system. This unequivocally violates the suspects’ right to access to

justice and right to speedy trial.

Ato Almaw wale stated that while the right to appear before the court within 48 hours of
arrest is constitutionally recognized in Ethiopia, it may not always be implemented in
practice. There have been cases where suspects do not appear before the court within the
specified timeframe. In such instances, the role of the courts becomes crucial in ensuring
the suspects' access to justice and a speedy trial. It is important for the courts to
intervene and take appropriate legal measures to address any violations of the suspects'
rights.

The researcher from court observation found one file and studies it from FFI court,
Arada bench.

File number. 238604 Adis Abeba police and Abel G/kidan, the suspect, stated the court
that the suspect was given over or apprehended by police on June 21, 2015, but did not
appear in court until June 25, 2015.The court's second remand bench issues an order to
the police explaining why the suspect failed to appear in court within 48 hours. The Adis
Abeba police said, "We are not liable for this, we received suspect today 25/06/2015
from yeka sub city police station, the court order the present yeka police and to proof
but they did not appear by ordered at time, then court grant bail for the suspect and told
the suspect to make charge against for the violation of his court appearance within 48

hours.

We can observe certain people are detained for long periods of time before being
brought before a judge and this right is not always upheld in reality. The precise number
of cases that are heard by a court each day or each week is hard to pinpoint because it
varies based on a lot of variables, such as the nation's level of political unrest or stability.

Legal recourse is an option if the police violate the arrested person’s right to appear in
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court within 48 hours of their arrest. If individual was detained arbitrarily, the court may
order their release as well as additional inquiry into the implicated police officer or

heads is proper. %

A corollary of this authority of the court is ascertainment of the implementation its
decisions. Pronouncement of the court particularly in connection with violation of rights

must be respected by law enforcements so that respect to human rights be complied.

4.6 Ensuring legal representation

Another aspect of the courts role in protecting arbitrary arrest is ensuring legal
presentation. Effective legal aid shall be provided promptly after the time of
apprehension in order to ensure that the unaffordable cost of legal counsel does not
present a barrier to individuals deprived of their liberty, or his or her representative,
without adequate means to bring proceedings before a court. The court has a
constitutional basis and mandate to make sure suspects have got professional legal
assistance. Article 39 of the CPC requires that any person who is arrested must be
informed of the reasons for their arrest and the charges against him, and must be allowed
to communicate with a lawyer or family member. This means that any arrest must be
based on legitimate grounds, and the person being arrested must be informed of the
reasons for his or her arrest and the charges against them. Article 40 also requires that
any person who is detained must be allowed to communicate with a lawyer or family
member, and must be provided with any necessary medical care. This means that any
person who is detained must be treated with respect and dignity, and must be provided
with any necessary support while they are in custody. DCPC Article 26 of the draft law
requires that any person who is detained must be allowed to communicate with a lawyer

or family member, and must be provided with any necessary medical care.

In the Ethiopian case, most of the suspects represent themselves. It is not also
uncommon to observe that suspects who can afford one get represented by legal
professionals. This author has also asserted that in pre-trial stages the court orders the
appointment of public defenders save in preliminary inquiry usually without public
defenders the court not hear or examine witness.®” The author also observes in bench

observation the court play a great role by giving order the suspect to represent by public

% Interview with attorney general Yitbarek, may 25 /2015 E.C in A.A Arada remand bench in court
observation
%7 Interview with remand bench judges Tigist Mengistu and Biniyam Mekibib may 15/2015 In A.A
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defenders. The FFIC first remand bench give order in file no. 238825 federal public
prosecutor and Ato Sefa Sherefa, file no. 242162 A.A Police and Kinde Nibret and from
third bench of remand bench file no. 242817 federal prosecutor and Eyoel Tagel, file no.

242609 federal prosecutor and Sisay Tilaye.®®

In FHC remand bench all suspect of terrorism and anti-corruption crime appear to court
by their own representative of advocate. But the bench judges said if someone claim to
get public defender the give order to assign to him.®® However, since there is a dearth of

cases in which public defenders are assigned during pre-trials.

4.7 Enforcement of the right to Bail
Under Ethiopian criminal justice system, bail can be issued by police and courts within

their respective mandates. The right to be released on bail by a court is one of the
repeatedly discussed points relating to the role of courts. This right is principal and
constitutionally guaranteed like international human right instrument that Ethiopia has

signed.

The first one pertains to the power of courts to release suspects of so called non-bailable
crimes. In Ethiopia, the legislative had and has still prescribed lists of crimes a suspect
of which cannot be released by on bail bond. These crimes are dangerous vagrancy as
per proclamation no 384/2004, corruption crimes under proclamation no 881/2015,
terrorism crimes stipulated in Proclamation no 1176/2020 and the general provision of
Art 63 of the CPC which stipulates that suspects who have been charged for offences
punishable with death penalty or rigorous imprisonment for fifteen years or more and
where there is no possibility of the person in respect of whom the offence was
committed dying may not be released on bail. According to some studies, with this
restriction some 100 types of crimes in the new criminal code ended up being non
bailable. Consequently, the issue of the authority of courts to grant bail is debated

widely and still remains controversial.

The Council of Constitutional Inquiry upheld the position that legislative prohibition of
bail in cases of corruption offences carrying more than ten years imprisonment not bail

able do not deny courts power to entertain claims of release upon bail. It’s the courts

68
Annex 3
% |nterview with FHC judge Fatuma Aman July 19/2015E.C in A.A FHC office at 9:00 AM
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mandate to decide the presence of adequate reason to suspect and arrest suspects of
crimes of corruption and investigate whether or not the facts alleged by the prosecutor

constitute corruption.

Despite such authoritative interpretation of the ICC, courts decline to verify, whether or
not the facts constitute corruption, the alleged facts by the prosecutor. This was the
position of the court in criminal file no 7366 Federal Ethics and Anti-corruption
Commission vs workers of Commercial bank of Ethiopia’®. Moreover, in the case of
public prosecutor vs Engineer Hailu Shawel criminal file no. 43246 the Federal High

court failed to check the existence of a prima facie case.”

This practice of the federal courts appears to follow the restraint approach even after
ICC Opinion. They generally close cases, after giving remand periods, in which the

suspect is charged with non bailable crimes when they do not remand the case.

The other point that needs attention is the role of courts in cases of bailable crimes but
when the law does not clearly mention the possibility release on bail. The typical law of
this nature was the 2009 anti-terrorism law of Ethiopia. Art 20 (1) and (2) of this
proclamation stipulates that when a suspect is detained in suspicion of committing a
bailable type of crime of terrorism, the court, when requested by the investigating
officer, may give sufficient period, not less 28 days not more than 4 months. Sub article
(3) of the same provision, on the other hand, obliges the court to order the defendant to

stay in custody until the time a verdict is rendered once hearing is conducted.

One can understand from this that the law keeps silent as to what will happen to the
defendant between the period where the 4 months have elapsed but the prosecutor has

failed to bring charges on the suspect instituting trial.

The approaches of the judges, in this regard, differ. Some judges used to follow the
approach of closing the file stating that the law did not indicate the authority of the court

to order the release the suspect bail bond.

" As cited in The right to bail in Ethiopia: respective role of the court and the legislature ( by
Wondwossen Demissie )
™ 1bid
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Some other judges, on the other hand, release the suspect on bail arguing that where the
law says nothing about the fate of such suspects, since the constitution recognizes
release on bail as the principle, there could not be any legal reason to deny bail to such
suspects’®. This different pattern of interpretation by the courts had stayed until the law

was repealed by the new anti-terrorism proclamation no 1176/2020.

Article 133 of DCPC /the draft law /does not label offences bailable and non-bailable
offence like the current CPC. It gives the discretion power to court to recognize bail
right. This is the right way of application of judicial power depending on the
circumstance of case on its own discretion.”® When we see the 1961 CPC under its
article 63 principally it states that the offence which is non bailable and under Art. 67 of
CPC it states exception or the condition which court can give bail to the suspect’ this
imposes limitation in judiciary power. We can mention two other different new issue
from the draft law (DCPC) the first one is the DCPC outlines if there is a doubt that the
arrested person may have committed the alleged offence the police may only release the
arrested-on bond or surety before the conditions that may set by police. Beside this
DCPC lay out the duties and responsibilities of the police and prosecutor.” Under Atrt.
19 and 20 this specifies the as the prosecutor lead the criminal investigation depending
on this the time for the process of remand bring better solution than CPC has not time
limitation for remand but know the draft limit the time by any means for investigation
process the remand bot excide than four months from the application of the remind
appear before courts. If the investigation not conclude by the given time the court may
release an accused by bail or the court can may give when it is proper giving twenty

days to public prosecutor to issue a suite.”

Overall, the provisions of the draft Criminal Procedure and Evidence Law are aimed at
safeguarding against arbitrary arrest and detention, and ensuring that any arrest or
detention is carried out in accordance with fair and transparent procedures. However, the
law has not yet been enacted, and it remains to be seen how effectively it will be

implemented in practice.

"2 Focus group discussion with honorable FHC judge Dawit Blay , FFIC honorable judge Habtamu
ARefayne and attorney Kidist Tsige In A.A FHC court Judge Dawit office may 10/2015 at 9:00 A.M
" Draft criminal procedure and evidence law Article 133,132
" Can see the 1961 CPC Article 63 and 67
" Draft criminal procedure code Art. 111-113
"® Ibid Art. 113 /4/ and 114 stated that the final effect of non- accomplishment of an investigation is to
release the accused on bail or permit for the public prosecutor to issue the suite
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4.8. Upholding the right to habeas corpus
The writ of habeas Corpus is a constitutionally recognized remedy to verify the

legitimacy of any arrest regardless of the reason for the arrest. Those who have been
detained by the government but have not been brought before a judge may seek legal
remedy through habeas corpus. Art 19 of the constitution provides the grounds, on the
basis of which, the court the application is submitted to. These are: failure for not
bringing the suspect to a judge within the prescribed time and giving explanation of

arrest.

Moreover, Articles 177—179 of the 1967 civil procedure Code of Ethiopia provides for
habeas corpus in which courts may review any restraint otherwise than in pursuance of
an order duly made under the civil procedure code or criminal procedure code. This
system provides for a means broader than specified in the constitution as it includes an

individual who is subjected to arrest in civil cases.

Even though no application has been submitted, to the knowledge of the author,
challenging a civil arrest, repeated applications have been brought relating to criminal

arrest.

There is confusion about which court-the Federal First Instance court or the Federal
High Court- receives and gives decisions on the application of habeas corpus. This
misconception seems to emanate from the newly introduced jurisdiction of the Federal

High Court in Art 11(2) of Proclamation number 1234/2013.

In the case Ruta Mehari vs Sheger City Administration Sebeta Sub City Police, file
n0.301519 judgment given date 11/11/2015 of E.C where the applicant brought an
application supported by an affidavit stating that for the defendant, taking the applicant
out of her car on 29/10/2015, put her under custody, the court was requested for a
decision to be release the applicant as she was kept in jail for a long time without
producing her to court’’. The Federal High court rejected the application for lack of

jurisdiction. In his reasoning it is stated:

™ Annex 3
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Federal Courts Proclamation 1234/13 Article 5(1) stipulates that the
Federal Court of First Instance has the civil jurisdiction to hear and
decide cases presented to confirm the legality of forced detention
habeas corpus. Article 17 of the Constitution states that the right not
to be detained without due process of law is one of the
constitutionally protected fundamental rights in Chapter Three of the
Constitution. In Proclamation 1234/13, Article 11(3) of the
Constitution, the Federal High Court has been given the jurisdiction
to hear arguments about the fundamental rights and freedoms
mentioned in Chapter Three, so it can be said that the Federal High
Court is the one to hear cases of habeas corpus. If that has not been
the case, Article 5(1) would not have specifically stated that this type
of dispute is the jurisdiction of the Federal Court of First Instance.
The Federal Supreme Court's cassation division has given a binding
interpretation in volume 25 Cassation file no 230167, 230168, and
230169 that the Federal Court of First Instance has the jurisdiction
to hear and judge such litigations. Therefore, we have decided,
according to Proclamation No. 1234/13 Article 5(1), this Federal
High Court does not have jurisdiction to hear and judge the case of

habeas corpus as per Art 9 and 231(1b).

Similarly, in FFIC the same litigation in jurisdiction happen in the case Kassahun
Mekuanint vs Addis Ababa Police file no. 208670 the court asserted that in date
23/10/2014 E.C

Federal Courts Proclamation No. 1234/2013, Article 5, which
establishes the general civil jurisdiction of the Federal Courts,
and the sub-paragraph of this article provides for a petition to
verify the legality of forced arrest. This is the first level
jurisdiction of the Federal High Court in the first instance
jurisdiction of the Federal High Court in Article 11 of the Decree,
and in the civil cases mentioned in Article 5 Sub-Article 1(A) to
Sub-Article 1(E) of the same Article. It stipulates that it will have

power. The decree clearly gave jurisdiction to the Federal High
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Court to hear cases of extrajudicial killings referred to in Article
5 Sub-Clause (1)(e), and it did not clearly give it to the Federal
High Court regarding a petition to verify the legality of forced
detention as set out in Article 5 Sub-Clause 1(b). If the legislature
had wanted the Federal High Court to hear this matter, it would
have included it as stated in Article 11 (2)(a) that the Federal
High Court shall have first-instance jurisdiction over civil

matters.

From the above two cases, one can see that since habeas corpus is part of chapter three
of the constitution it may appear possible to be entertained in both courts, the FFIC and
FHC are in agreement that the matter belongs to the jurisdiction of the FFIC.

4.9Accountability for violation of human right related to arrest

Under our legal system violation of human right including abuse in criminal
investigation process and in arrest procedure when the use of improper method is there it
results criminal and criminal and civil liability in both civil and criminal laws of
Ethiopia . Un lawful deprivation of someone liberty is a crime as per article 423 of

criminal code of Ethiopia’.

Breaking the law is considered a tort in Ethiopia, according to the civil code.®® Human
right is guaranteed by international treaties which are integrated into Ethiopian laws as
well as national laws ®. the judiciary have legal jurisdiction over government officials.
As a result, infringement of human right is deemed legal breaches and are classified as
torts under art. 2035 of the civil code. for example, neglecting to bring an arrested
person before a court of law within 48 hours of arrest constitutes a constitutional tort and
a breach of article 19/3/ of the constitution by a police official. Bodily assault %,

trespassing®, denial of liberty®, and assault on property®, are all defined as torts in civil

"8 Criminal code of Ethiopia art.424 /1/and /2/

™ Article 4230f CC " Any public servant who contrary to law or in described by law arrests detains or in
disregard of the forms and safeguards prescribed by law arrests, detains or otherwise deprives another of
his freedom is punishable with rigorous imprisonment not exceeding ten years and fine. ”
8 Ethiopian Civil code art.2035
81 FDRE Constitution art.9/4/
8 Ethiopia Civil code art. 2038
% 1bid art.2040
% Ibid art.2053
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code. Given that the majority of the perpetrators are state personnel. If the wrong doer is
government official a victim can claim compensation from the state®. Rather than
declaring the accountability the civil code also includes all types of compensation and
about payment of damage with the methods of restitution®” and criteria for calculating of
moral damage®™. And from other laws of Ethiopia the proclamation no. 1176/2012
issued for the prevention and control of terrorist crime clearly stated in this decree art.
41/1/%,

All laws recognize as the courts have the authority to hold law enforcement personnel
responsible for abuses of authority, such as arbitrary arrests and detentions, and to make
sure that they are held responsible for any human rights breaches. But practically the
judicial custom is found the courts are not taking measure properly for violation no file
found in FFIC but in FHC for dalliance of bringing the case to court by issuing suit
within fifteen days the court finds that the Executive Organ performed in violation of the
law and orders the person or the institution that violated the law to compensate the
victim a moral damage from Birr 30,000 in File no. 292170 judgment given in
30/3/2015 in the case of Federal Prosecutor General vs G/Giorgis Giday the defendant.

4.10 Redress for victims of arrest -related human right violation in Ethiopia
In the above section try to address the accountabilities of government enforcement body

when the violation of human right is committed. Article 9(5) of the ICCPR reads,
“anyone who has been the victim of unlawful arrest or detention shall have an
enforceable right to compensation.” The provision provides for a right that shall be
enforceable before a domestic authority. Likewise in Ethiopian legal system Victims of
crime have the right to be compensated under the Criminal Code. Article 101 of the
Criminal Code, the trial court must issue an order forcing the offender "to make good the
damage, make restitution, or pay damages by way of compensation." This section

applies to all victims, including those involved in criminal proceedings, even if the

% Ibid art. 2054

8 |bid art. 2126/2/

8 Ibid art. 2090-2114
% |pid art. 2115-2117

¥proclamation no. 1176/2012 41/1/ says "any person entrusted with the responsibility of preventing and
investigating crimes or conducting litigation concerning crimes provided for in this proclamation shall
depending on the types of the violation and the damage caused as a result of the violation be subject to
disciplinary action or be held civilly and criminally liable ”
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culprits are public employees such as police officers. The steps to seek compensation are
detailed in the Criminal Code. It provides that victims of crimes have the option of filing
a criminal case in addition to a civil claim for damages. When a victim of crime files a
compensation claim, they provide further proof, such as witness testimony, and indicate
the value of the claim. The accused’s acquittal does not mean that the claim for damages

is lost on the contrary it can turns the lawsuit from a criminal action into a civil action.

The proclamation No. 1176/2012 issued for the prevention and control of terrorist
crimes. As clearly stated in this decree No. 41(3), "Where during the proceedings, the
court finds that the Executive Organ performed in violation of the law, it may on the
same file, orders the person or the institution that violated the law to compensate the
victim a moral damage from Birr ten thousand to hundred thousand birr. (4) The victim
may claim compensation for damage other than the moral damage awarded pursuant to
Sub-article (3) of this Article. ” let’s see how courts are entertain such kind of litigation

practically case was in FHC.

In the File no. 292170 judgment given Date 30/3/2015, the case of Federal Prosecutor
General vs G/Giorgis Giday the defendant, the application submitted on 14/07/20122 by
the defendant, being assisted by his public attorney, the main points requesting Damages
for moral injury he sustained. In the application it is stated that even though it is
prescribed expressly in the law that the prosecutor had an obligation to institute a
criminal charge with in fifteen days after the reception of the criminal investigation file
from the police, the prosecutor has failed to frame the charges before court of law. The
prosecutor instituted the charge on 22/05/2022 attaching as evidence the forensic
document written by the EFDR Federal police 09/09/2021. He underlined that the police
and the prosecutor general had failed to enforce their duties enshrined in the law to
frame a charge for the last Nine months while the defendant was under custody. He,
reminding the court has power to give other orders relating to the matter in accordance
with proclamation no 1176/2012 Article 41, requested compensation for moral injury he

sustained.

The plaintiff (public prosecutor) brought a reply written on 26/07/2022 stating the
defendant remained in custody during investigation due to his inability to produce
guarantee. there is no obligation upon the applicant to institute a charge within 15 days.
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Following this, the court examined the case framing two issues 1, whether the
compensation for moral injury claim has legal basis or not and 2, if so, what is the

amount that should be paid to the defendant as issues.

To examined the request for compensation for moral damages presented by the
defendant the bench has looked at the international convention on civil and political
rights signed by Ethiopia. And the court concluded according to Article 109(1) CPC, the
Proclamation No. 1176/2012 issued for the prevention and control of terrorist crimes
art.38, Article 41(3). And ICCPR art.9/5/ the prosecutor must prepare such charges and
submit them to the competent court within fifteen days of receiving the police Republic
investigation report. Returning to the matter at hand, regarding the contention of the
accused that he was subjected to an arbitrary arrest of nine months, the Federal Ministry
of Justice has been ordered to pay Birr 30,000 (thirty thousand Birr) as compensation for
the defendant's conscience in accordance with Article 41(3) of Decree No. 1176/2012.

4.11 Key legal and practical challenges
4.11.1 The Legal gaps

I. Lack of Legal definition and Procedure to Effect Arrest
Our criminal procedure law and criminal code do not define arrest, arbitrary arrest the

reason for arrest, the condition and elements of arbitrary arrest also yet not defined.

Warrant is an essential tool to construct a ground of preserving individuals right of
liberty from illegal and unlawful infringement. Despite these facts the Ethiopian laws
are not consistent in affirming this principle. Sometimes the contents of the laws are
against the principle of liberty. We simple understand what arrest may be and the

reasonable ground from the general content and from the general aim of the law.

How arrest effect the Criminal Procedure Code of Ethiopia provides that “any member
of the police may arrest the suspect without warrant when he has a reasonable
suspicion.® And the court may issue warrant of arrest when requested by the
investigating police officer®. In both scenarios the term shows the discretionary power

of judge’s and police. Most of the time we observe when a police officer abuses the

*The detail conditions lay down in Art. 51 and Art. 471 Penal Code by the 1996 article 477.
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rights of individual liberty by the purpose of investigation and by this provision power
but this discretion is not unlimited that’s why courts review the legality of arrest in both

cases.

"Under Ethiopian law, the principle of arrest with a warrant is generally enforced by the
federal courts. When issuing a warrant for arrest, the court is required to examine the
grounds for arrest and determine whether there is reasonable suspicion to believe that
the individual has committed a crime the standard for reasonable suspicion is not clearly
defined in Ethiopian law, but it generally requires some basis for believing that the

g . . . . . . 92
individual has committed a crime or is about to commit a crime. ”

Although "Ethiopian law does not specify the criteria for reasonable suspicion, it usually
calls for some kind of evidence that the person in question has committed or is about to
commit a crime. This could involve proof in the form of witness accounts, tangible
objects, or intelligence data. Before issuing a warrant, the court will usually need the
police to present some proof or an explanation for the reason behind the arrest. In
practice, however, there have been issues about the application of the principle of arrest

with a warrant in Ethiopia®™”

. "There have been allegations of people being arrested
without a warrant and held for long periods of time without charge or trial. There have
also been instances of warrants being issued without a thorough review of the reasons

for arrest, especially in situations involving political opponents or civil society activists.
!!94

The researcher analyses standard for reasonable suspicion is not clearly defined in
Ethiopian law, but it generally requires some basis for believing that the individual has
committed a crime or is about to commit a crime. This may include evidence such as
witness statements, physical evidence, or intelligence information. The court will
typically require the police to provide some evidence or explanation for the basis of the

arrest before issuing a warrant.

L Art. 53. - Issue of warrant.
%2 The researcher also interviewed three legal attorneys get at the time of court observation in May
25/2015 of E, C named Meku Degu and Yitbarek Fikadu who attend the remand bench in stated on the
suspect one and two and at July 27/2015 who were judge at Federal Supreme court cassation bench now
legal attorney named Almaw Wale. At Arada criminal remand bench
% Interviews mad with honorable judge Biniyam Mekibib in June 27/2015 E.C in Arada bench office no.
310
° 1bid with honorable judge Tigist Mengistu in May 25/2015 E.C
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However, in practice there have been concerns about the enforcement of the principle of
arrest with a warrant in Ethiopia. There have been reports of individuals being arrested
without a warrant and detained for extended periods without charge or trial. There have
also been reports of warrants being issued without proper examination of the grounds for
arrest, particularly in cases involving political opposition or civil society activists. And
arrest must have to be with court warrant usually Arrest with warrant as a rule not
exception but in current criminal legal system the executive body (public prosecutor)

and police abuse this principle.

To improve the enforcement of the principle of arrest with a warrant in Ethiopia, it is
important to strengthen the independence and capacity of the judiciary to examine the
grounds for arrest and ensure that warrants are issued based on reasonable suspicion. It
is also important to ensure that law enforcement officials are held accountable for any
abuses, including arbitrary arrests, and that there are effective legal remedies available

for individuals who have been subject to unlawful arrest or detention.

II. Abuse of Remand Period
The police apply depending on Art.59/2/ of the CPCE to the court to get remand for the

first time or for additional days. the court give order depending on this article but the
law aim to achieve one or more known function when left or the police depending on
the suspect word may need time and it may be indeed to detain the suspect the police
have to proof to get permit ion to 14 days’ how many time it can claim and court
permit not clear discretion is to the judge.The researcher made a court observation, and
as a lawyer, know that when the court grants arrest warrant and order of remand for the
police to proceed criminal investigation, as the police want or need, with no additional
inquiry. The police arrived without a criminal investigation file before court. Without a
police investigation file, it is difficult for courts to examine must be the justification or
reasons explicitly defined by law as grounds of deprivation of liberty to give remand |
can observe courts remand for first seven day and additional remand days permitted or
given for the police this is almost in all cases bring by the police if its first time no doubt
the court permit. This working culture not supported by law. But the legal gap creates
other means of violation of human right violation special bail right and restrict
individuals’ liberty without law. there is inconsistent interpretation and implementation

observed without necessity of the suspect presentation the suspect detains for several
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weeks’ month and so on, this usually looks like as permitted by law these questioned
judge’s independency, impartiality and fairness. The following assertion strengthen my

argument

"The Ethiopian Human Rights Commission 2015 observation of Ethiopian courts
identified 1) the granting of bail to suspects under the age of 14 after looking evidences
of ages and the prompt decision of the courts to investigate abuses when requested by
suspects as commendable activities of the courts. On the other hand, the commission
listed 1) denial of bail for suspects with permanent address; 2) lack of courage to bail for
suspects contemporary issues, 3) failure to properly examine the activities of the police,
4) accepting reasons presented by police that could note result in denial of bail, 5) denial
of bail in cases that could not prevent bail and 6) absence of public trial as problems in

handling cases. "%

4.11.2 Key practical challenges

I. Inconsistent interpretation of the ground of arrest and for granting bail
The grounds and reasons for arrest under the Ethiopian law are not always clear and this

legal limitation creates practical gaps in enforcing human rights safeguards against
arbitrary arrest in Ethiopia. The lack of clarity in the law can lead to inconsistencies and
potential abuses, impacting individuals' right to liberty. It is crucial to have clear and

well-defined criteria for arrest to prevent arbitrary deprivation of freedom.

Let’s see court cases given interpreter the ground or the reason for arrest and grant
remand for police and denied bail right to as shown in Annex 2, The court case between
Sato Sermesa Shalom and three people and Adis Abeba police was filed in two courts in
Federal First Instance Court File N0.233430, the kind of offense is car robbery. The
police stated that the three suspects robbed a car property of Shemsedins Abdela No 3-
23612 together in 04/08/2014 from Akaki Kaliti sub city and destroyed from Adis Abeba
for further investigation detaining the suspect is mandatory for a remand of sufficient
time to enable the investigation as police application the police request 14 days remand
in its application written 14/2/2015.In some cases, the police detain the suspect for an
extended period of time for the purpose of questioning. Court files 231522 and 231534

are the third and second files closed because the court granted a sufficient and

% Interview with Selamawit Girmay Human right Monitoring and Investigation department regional
directorate in October /2015 in Ethiopian Human Right Commission office at 8:30. also observe written
report for the commissioner
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reasonable amount of time for remand and granted all bail in the cases, but the police
brought the suspects back and asked questions before remand. In the same and separate
cases, the court said that the suspects were in your hands and that you should have
investigated at the time they were presented to court. The police refuse to provide
evidence for their repeated claims that remand is required, even though they
acknowledge that the suspect is in custody, the two court files are closed, and remand is
required before the suspect is discovered according to previously obtained information.
The suspect contended that our detention was unjustified and demanded additional time.
the court prove as there is no ground for arrest and grant bail for all of ass this claim is
without law it violation of presumption of innocent ,the right to liberty the police
arbitrary without fairness unjustly arrested as the court have to close the file by
previous bail .after a while investigation the court give order by the police file no.
103/6140/15 this suspect were presented two times in two different file FFIC file no.
231522 and 231534 this is the third file and they are pre-trial detained more still police
cant proof arresting the suspect is necessity so no ground to grant remand for next 14
days and deny giving a time and grant bail for each 10,000Birr and ordered to release

on bail the and close the file.

The investigating police oppose the lower courts' orders and demand an appeal to the
High Court via written application on October 21, 2014, refusing to release the suspect

on bond.

After the suspect was placed in pretrial custody for three days, the High Court opened
file number 010316 and began litigation on the case on October 23, 2024. Since the
detention was conducted without a court order, it was deemed unlawful. The suspect
bail was eventually granted on October 23, 2014, when the high court investigated the
case without making any statements. This is the third file, 232430, but the police started
their investigation into the car robbery (number 3-23612) on October 20, 2014, so even
though the suspect was already on his hands, the case was dismissed without cause or in
violation of the law by the lower court in accordance with CPC Art. 59. The court
revised the lower court's order and granted the police remand for 14 days, stating that
the suspect must appear in court before filing file numbers 231522 and 231534

concerning other car robberies.

Analyzing the matter, police detained the accused without a court warrant before

opening two files in FFIC, as previously indicated. and the FFIC Arada bench closed the
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two files by saying the police took too long to investigate the car robbery, therefore there
was no grounds to arrest. The court order suspect has to reals on bail and give order to
release on bail and close file then at the same bench at the same investigation police file
number the police bring them for the third time by opening a new court file this is
normal for the police to arrest the time for further time before |1 was Public Prosecutor
and know the custom well. I'm expected to concur with FFIC. The police can investigate
certain information at the same time of by the court file as it manages by one police
investigation file the reason is the same to further investigation for additional evidence
collection, we can't get back the robbed property until we find remand have to give and
so on. The FHC (Federal High Court) interprets Article 59 for a single case as it applies
to a single file, but a collection of property and suspects can have a focus. It has to focus
on the reason for the arrest and deny the bail is mandatory the information is known
before and we also know in collection case police the same time or once made
investigation by saying the police are starting on this property at this time and let take
the chance not proper even if it is bringing the case before the court do court have reason
the arrest or detain then suspect the presumption of innocence, impartiality fairness

justice have to condense

After analyzing the case the researcher needs to see others judge experience and
interview with two FFIC Arada bench honorable judges named Biniyam Mekbib and
Tigist Mengistu, FHC with Fatuma Aman and FSC cassation bench honorable judge
named Etmet Asefa with the following question.

How many times you give remand for police in what ground do you deny or grant bail

right of an accused?

Under Ethiopian law, the police may request a remand order from a court, allowing them
to detain a suspect for a limited period of time while they conduct their investigations.
The maximum period of remand allowed under Ethiopian law in accordance with article
59 of cr.pr. code is 14 days, although this period may be extended in certain
circumstances with the approval of a court. It is granted for unlimited time unless the

judge restricts it on case-by-case basis.

When deciding whether to grant bail to an accused person, the court will consider a
range of factors, including the seriousness of the offense, the likelihood that the accused

person will flee or interfere with the investigation, and the potential risk to public safety.
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The court will also consider the individual circumstances of the accused person, such as
their age, health, and family situation. In general, bail is more likely to be granted for
less serious offenses, or for individuals who have strong ties to the community and are
unlikely to flee or interfere with the investigation. In cases where the offense is more
serious, or there is a risk that the accused person may flee or interfere with the
investigation, the court may deny bail and remand the accused person in custody. It is
important to note that the decision to grant or deny bail is made on a case-by-case basis,
and is ultimately up to the discretion of the judge presiding over the case. The court will
consider the specific circumstances of each case and the evidence presented before

making a decision on bail or remand.

However, still there have been concerns about the independence and effectiveness of the
Ethiopian federal courts in upholding human rights standards and protecting individuals
against extended detention in name of remand. There have been reports of individuals
being detained for extended periods without charge or trial in the criminal justice

system.

I1. Refusal of Police /Public Prosecutor’s to Enforce Bail Judgment and court order
Now a day in our legal system police get veto power and not new refusing court order

even some instances may occur where the police refuse to enforce a court's decision on
bail release. The reasons for such acts can vary and may include factors like lack of
clarity in the court's order, personal bias or misconduct, or institutional challenges.
However, it is essential to assess whether the police's refusal has a legal basis or if it is a
violation of the court's authority. These files are taken from Arada remand benches file
no. 233144 Adia Abeba police and kekiya Damesa ,231738, Adis Abeba police and
Fikadu kitila ,231740 Adia Abeba police and Obsa Tolera ,238184,238344,238446, this
is one person case indifferent file between Adia Abeba police and pastor Biniam Shitaye
and others. This all files refuse by police to enforce on bail judgment and the court order

different orders to do so.

In cases where the police's act of refusing to enforce a court's decision on bail release is
deemed to be without legal grounds, it could potentially be considered as court

contempt. If proven to be contemptuous, the courts can take measures to hold the police
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accountable, such as issuing warnings, fines, or even initiating disciplinary proceedings.

It is crucial to ensure accountability and maintain the integrity of the judicial system.®

"Police refuses to enforce court decisions especially those relating to bail release without
any legal reason because the legal system is still poor to stop police impunity. Plus,
since the democratic process is very weak in the country the government does not want
strong court. Strong court usually challenges arbitrary actions of the government
including police and undemocratic governments like ours Police do not respect court
order because no one questions them, the court does not have real power to punish
police and this is because the government does not want to see the court exercising real

power.”’

There are so money cases in hand of court there are so many applications in Ethiopian
human right commission appear the human right investigation directorate stated that
around 69 application is on hand they are investigating the application reality and why
police refuse enforce court order. Police might refuse to enforce decisions of court for
different grounds. One possible reason may be appealing in the decision of the court that
ensures the individual’s right to bail. Unless there in injunction given by the appellate
court, this only cannot be a ground to refuse enforcing decision of courts. Anyone who

refuses enforcing decision of courts should be accountable before the court.

What judges say about the question: Why do you think police refuses to enforce decision
of a court to release an accused on bail? Are there legal grounds for that? If not, what is
the consequence of the unlawful act or do they become accountable? What is the role of

courts in this place what measures are taken?

It is important to note that there are no legal grounds for law enforcement officials to
refuse to enforce a court decision to release an accused person on bail. The Ethiopian
Constitution guarantees the right to a fair trial and due process, and requires that court
decisions be enforced in accordance with the law and the Constitution. If law

enforcement officials refuse to enforce a court decision to release an accused person on

% The researcher also interviewed three legal attorneys get at the time of court observation in May
25/2015 of E, C named Meku Degu and Yitbarek Fikadu who attend the remand bench in stated on the
suspect one and July 27/2015 with who were judge at Federal Supreme court cassation bench now legal
attorney named Almaw Wale. At Arada criminal remand bench
" Interview made with legal attorney named Meku Degu May 25/2015 of E,C A.A FFIC Arada remand
bench
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bail, they may be held accountable for their actions. Depending on the circumstances,

this may include disciplinary action, criminal charges, or civil liability for damages.

To prevent non-enforcement of court orders and ensure that accused persons are not
subject to arbitrary detention, it is important to strengthen the independence and capacity
of the judiciary, improve accountability mechanisms for law enforcement officials, and

promote public awareness and education about human rights standards.

I11. Lack of Appropriate Measures for the Misconduct of Police/Public Prosecutor
or other officials
The role of the Ethiopian federal courts in this context is to ensure that court decisions

are enforced in accordance with the law and the Constitution. If a court decision to
release an accused person on bail is not being enforced, the court has the power to take
remedial action, such as issuing an order directing law enforcement officials to comply

with the court decision.

In cases where law enforcement officials persistently refuse to comply with court orders,
the court may take more drastic measures, such as holding them in contempt of court or

referring the matter to higher authorities for further action.

All lawyers’ judges agreed the Cumbersome Procedure of Arrest and Pre-trial detention
the legal gaps are the base but there nothing done by courts in order to take measures the
researcher also can’t get any file which can be an example there is an issue the court can
take immediate action it have goes in the process of investigation who can also made

further information no third-party investigator is in our legal system but some argued

It could potentially be considered as court contempt. If proven to be contemptuous, the
courts can take measures to hold the police accountable, such as issuing warnings, fines,
or even initiating disciplinary proceedings. It is crucial to ensure accountability and

maintain the integrity of the judicial system; %.

The researcher argued that whatever the police refusal named, the Contempt of court is
open for different interpretations due to the wording “in the course of a judicial inquiry,
proceeding or hearing”. There is still a wide-open room for positive interpretation to
come up with the problem at hand. Therefore, the court may ascertain the accountability

by doing so. However, the problem “who guards the guardian” is the major issue. The

% Interview made in July 27/2015 with who were judge at Federal Supreme court cassation bench now
legal attorney named Almaw Wale. At Arada criminal remand bench
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court cannot execute some of its rulings as a matter of authority or separation of
authority. Whatever it takes, the courts shall either take court contempt interpretation to
safeguard the rights of arrested person or insist the initiation of criminal investigation

whenever those violations exist.

V.  Lack of judicial policy and budget constraint to enforce human right
A budgetary restriction is another pertinent practical issue. The issue of federal courts

being overwhelmed with cases is regularly brought up in both FHC and FFIC. Judges
and cases do not correlate in a balanced manner. Judges were forced to set a time limit
for each case due to the overflow of cases. to appoint judges and assistance judges and
other supporting staff, to appoint public attorney, to ascertain speedy trial the main
source is having adequate budget but the judiciary's inadequate funding, which forbids
the appointment of judges.*

There is no strict guidelines in the Federal courts as to how Federal courts and
investigation agencies as investigate and decide cases of arbitrary arrest and other
human rights violations. Justice to victims of Human Rights violations should be of
paramount consideration.'®

This all-results a great delay in getting the justice to the victims of the Human Rights
violations and Weak legal protections, Limited judicial independence. From interviews
and court observation the researcher finds as there are concerns about the independence
and impartiality of the Ethiopian judiciary, particularly in cases that involve politically
sensitive issues. Judges are often subject to political pressure and interference, which
can impede their ability to protect human rights and enforce the law effectively.
Judiciary as being the justice delivering machinery should be free from all external
control. There have been instances of political pressure on the judiciary which has
proven impediment in delivering justice to victims. This can lead to arbitrary arrests,
detentions, and prosecutions, and can undermine the independence and impartiality of

the judiciary.

% Supra note43 Interview made with honorable judge Biniyam Mekbib and interview made with Sisay
Goa the FDRE Ministry of justice prosecution general division vs director at June 2015 at 4:30 AM A.A
100 Interview made with Sisay Goa FDRE Ministry of justice prosecution general division vis director in
June 2015 at 4: 30 AM A A attorney General attorney office
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Chapter five
Conclusion and Recommendations

1.Conclusion
The Ethiopia’s criminal justice system is highly characterised by lengthy pre-trial

detentions and illegal and unlawful detentions. Admittedly, the Ethiopian government
has taken steps to reform its legal framework and improve respect for human rights,
including the re-establishment of a Human Rights Commission and the Ombudsman; the
adoption of a new anti-terrorism law in 2019 etc. Nonetheless, serious concerns are
being raised regarding the implementation of the CPC and safeguards against arbitrary

arrest and detention, particularly in the context of political opposition and dissent.

This research has attempted to explore international human rights instruments to identify
settled standards and has examined the legal framework and practice against arbitrary

arrest in Ethiopia.

This research has attempted to explore international human rights instruments to identify
settled standards and has examined the legal framework and practice against arbitrary
arrest in Ethiopia.

As it has been discussed, issues relating to arbitrary arrest may be brought in both FFIC
and FHC. Ethiopia’s law of arrest and safeguards against arbitrary arrest has been

accorded constitutional guarantee.

One of the findings of the research is that there are instances in which suspects are
arrested for transactions that are purely non-criminal and civil. Arrest warrants are also

issued without ascertaining the absolute necessity of arrest.

In exercising their discretion to remand cases, Federal courts approaches differ from one
another. While some benches strictly investigate the facts and scrutinize the need for the

extension, others loosely conduct the investigation.

Due to the in clarity of the courts’ power to check the legality of grounds of arrest
among scholars, federal courts practice also shows restraints of the courts to examine
grounds of arrest. The grant and denial of bail also depicts that the courts’ decision
making is highly inconsiderate to the right of the presumption of innocence of suspects
and defendants. The role of courts in entertaining bail claims of bail able and non-bail

able crimes is also one of the controversial issues to which the Council of constitutional
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Inquiry ascertained courts are not absolutely prohibited to assure whether the crime of

corruption is constituted in light of the facts alleged.

The federal courts practice also demonstrated that there were instances where non
presentment of the suspect before a court of law within 48 hours, beyond looking for an

explanation and asserting liability, end up in a decision of immediate release on bail.

The protection of suspects’ rights to due process particularly not to be subjected to
arbitrary arrest is greatly dependent on getting legal representation. The courts are not

consistent in ensuring professional representation despite rare instances.

The most important mechanism of safeguarding arbitrary arrest is writ of habeas corpus
is also recognized under Ethiopian law which has proved to be effective. Though there
seems to be confusion as to the court that has jurisdiction, the courts have been observed
to be consistent in asserting that it is the FFIC that has been bestowed with the judicial

power.

The main practical challenge of the judiciary to enforce and uphold human right
safeguards from arbitrary arrest is the police resisting the decision of courts. Of course,

this resistance has no legal basis save an encouragement by the executive.

The line between the branches of the government is not yet clear. There are no strict
guidelines in the Federal courts as Federal courts and investigation agencies as
investigate and decide cases of arbitrary arrest and other human rights violations. Justice

to victims of Human Rights violations should be of paramount consideration

There are concerns about the independence and impartiality of the Ethiopian judiciary,
particularly in cases that involve politically sensitive issues. Judges are often subject to
political pressure and interference, which can impede their ability to protect human
rights and enforce the law effectively. Judiciary as being the justice delivering
machinery should be free from all external control. There have been instances of
political pressure on the judiciary which has impeded in delivering justice to victims.
This can lead to arbitrary arrests, detentions, and prosecutions, and can undermine the

independence and impartiality of the judiciary.

In Ethiopia, there is a lack of accountability for law enforcement officials who violate
human rights. This creates a culture of impunity, where officials feel free to engage in

arbitrary arrests and other abuses without fear of repercussions. This lack of
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accountability undermines the rule of law and erodes public trust in the criminal justice

system.

The Ethiopian criminal justice system is under-resourced and understaffed, which can

limit the capacity of law enforcement agencies and the judiciary to protect human rights

and enforce the law effectively. This can lead to delays, backlogs, and other

inefficiencies that can undermine the protection of human rights.

2.Recommendations
Based on the findings mentioned above, the following recommendations are forwarded:

The Criminal procedure being enacted in 1960s is ill-equipped to handle
modern day situations mainly with regard to enforcing human rights
safeguards against arbitrary arrest. Hence, there is a dire need for the
amendment the criminal procedure law.

The draft criminal procedure and evidence law needs to provide
solutions to bailable and non bailable crimes and the remand time have
fixed and it have to give jurisdiction to the judges to prove the legality of
arrest to full fill the legal and practical gaps asper international human
right standards and principles.

In case violation of human rights safeguards against arbitrary arrest,
there is a need to strictly follow laws and establish efficient investigation
and accountability system against transgressors of these rights which
enables to redress justice to the victims of Human Rights violations.
Since there is great delay in redressing victims of the Human Rights
violations and there are limited legal remedies available for individuals
who have been subject to arbitrary arrest or detention in Ethiopia,
perpetuating the culture of impunity among law enforcement officials
must be tackled.

For lack of accountability which undermines the rule of law and erodes
public trust in the criminal justice system, the judiciary expected to
empower itself to exercise its constitutional power of check and balance
or have to supervise the executive bodies or other government
enforcement organs.

the researcher strongly recommends judges to be strict to enforce

decision of courts and hold transgressors accountable. For this purpose,
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the court can utilize Article 52 of proclamation 1234/2013 of federal
courts. The criminal code, criminalizing contempt of court and Art.423,
449 and 585 of the Criminal Code provides basic tool to enforce and to
take measures on any officials.

The judiciary need to the laws, regulations and directive that enable it to
administer the budget allocated by HPR, which is the key to assure e
financial independence. This is particularly aimed to avoid the influences
of the executive organs, due to the existing proclamation, regulations and
directive administered and empowered the executive to control the courts.
To improve the implementation and enforcement of human rights
violations as a government agency Ensuring the judiciary's financial and
institutional independence is, in fact as it made it possible for the court,
which is independent of the executive branch, to utilize funds to uphold
and protect human rights. For instance, in addition to receiving money
from the executive branch, the judiciary must manage its revenue from

paying judicial fees to the courts.
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ANNEX 1

The following interview questioner is for the purpose of research Topic:-The role of federal
courts in enforcing human right safeguards against arbitrary arrest in Ethiopia: legal and
practical analysis

Questions prepared for Legal Attorneys

1. The grounds to be a criminal suspect under the Ethiopian law and the reasons for arrest
in current criminal legal system is not clear and this legal limitation create practical gaps in
enforcing human right safeguards against arbitrary arrest in Ethiopia? Do you agree? If
ves what are legal and practical gap do you observe? What is the impact of the
inconsistency of law on individual’s right to liberty?

2. Do you think federal courts have role in order to protect individual rights to liberty
especially in arbitrary arrest? If yes what is the role of court in Protecting and Enforcing
the Suspects Rights in eriminal proceeding before and after arrest effect?

3. Dao you observe federal courts in all level use international human right laws or the
universal human right safeguard which ratified by Ethiopia to examine the ground for
individual arrest, or to give remand for the police, or when the grant or denied the bail
right? if yes which they use? if not why do you think ?

4. The Right to Appear before the Court in 48 hours of Arrest is under FDRE its
constitutional and all human right safeguards also recognized but practically do all
suspects appear before court within 48 hours of arrest? if yes/No how many such case do
you know or have and What where the role of courts in Ensuring the Suspects Right Access
to Justice and Speedy Trial and what legal measure taken for the violation?

4. What are the legal and practical gaps in enforcing human right safeguards against
arbitrary arrest in Ethiopia? If there is a legal gap what is the impact of inconsistency of
law on individual’s right to liberty?

5. Now a day police refuses to enforce the decision of a court on bail release? Why do you
think police engage in such act? Has it legal ground?

6. If your answer for Q.5 is has not legal ground Dou you think is the act can be court
contempt? If yes how? / no why? And is there any accountability for the act of police?
What measures are taken by federal courts?

7. Do you believe the right to have the lawfulness of the detention decided speedily or

without delay by a court of law (habeas corpus?) if yes /no how and why? How many cases
do you handle in such conditions?



The following interview questioner is for the purpose of research Topic:-The role of federal
courts in enforcing human right safeguards against arbitrary arrest in Ethiopia: legal
and practical analysis

Questions prepared for judges

1. In the criminal proceeding before and after arrest effect by police what are courts roles in
Safeguarding human rights against arbitrary arrest?

2. Do you believe Ethiopian federal courts enforce human right safeguards against arbitrary
arrest? If yes which human right laws apply, to what extent?

3. So money literature reads as there is Cumbersome Procedure of Arrest and Pre-trial detentions
in Ethiopia .if' yes what are legal and practical gap in enforcing human rights safeguards
against arbitrary arrest in Ethiopia? If yes what are there?

4. Because of the legal gaps of criminal procedure and inconsistent interpretation of the ground
or the reason for arrest arbitrary arrest and other violation of suspects human right resulted,
such violation made by police in criminal investigation before and after arrest in such violation

judiciary in each level have constitutional duty to safeguard and enforce human right of

individual do you observe courts role in enforcing such right? If yes how and what are the role
played? If No why do you think?

5. How is the principle of arrest with warrant enforced by federal courts? When you issue
warrant for arrest did you examine the ground for arrest (reasonable suspicions)? If yes what is
the standard of reasonable ground for arrest you examine?

6. Did the Right to Appear before the Court in 48 hours of Arrest respect for all suspects? If
yes/No how many cases may be per day or weak appear? When police fail to do this did you
give legal Remedies for Arbitrarily Arrest /in case of violation? What kind?

7. Where the police, investigation is not completed the investigating police officer may apply for
a remand for a sufficient time to enable the investigation to be completed The criminal
procedure ART.59 usually court permit to the police reasonable 14 days what ground How
many time you gives remand for police? and in what ground do you deny or grant
constitutional bail right of an accused?

8. Why do you think a police refuses 1o enforce decision of a court to release an accused on
bail? Are there legal grounds for that? If not what is the consequence of the unlawful act or do
they become accountable? What is the role of courts in this place what measures are taken?

9. For Q.8 police say by the lower court decision | have right to appeal in high court to supreme
appellate courts and refuse lower court decision on bail and the apple litigation [inalize without
enforcement of the bail right. Do you think the arrest or detention has legal ground in such
case? If yes/No how and what have to be the role of judiciary in safeguarding suspected human
right.

10.The right to liberty is constitutional right but by The Cumbersome Procedure of Arrest and
Pre-trial detention ,it abuses by police or in pre-trial litigation by court too do you believe in ?if
yes what have to be The Role of courts for the enforcement human rights safeguards standards
on their decisions?
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ANNEX 3
fh/am/4 292170

%% 30/3/2015 %/9°
88F:- HAAP® +h4-2
hZ10LY +hi
hAR HCR U
NAR:- 04/M/Y/US G/UT 8RT 440 $L0MT
+hAT:-7/22C1N0 <128 NPH h+/mNg THHT +iiae 9C 4+

@MYt P+Pmem aRCIC NFST hAD- AR A% AGPAMT AT PPN U +hAR
NeZN®- PATE MNLE ANTLPF AR PARAMT ACPMNNS ja-: NHU dRALt +aRCIRC N8 T
nNA@- AL +nFR @A +NMtA:

oAG

AN aO1A PRI HNAR N+HNANL MNP® ATNTIF APFTH A9°A 07 7 2014%/9°
NeZN@ ANEF MIATE AP PANEFE EHT Need:- 0PN U9 PIRCADL. AHIN: P+HNAR
h7AN heZnm NYA NUTF NITA6 NTLITI® AN TATI® NANSG ATPNT $5F N N+HhAR
AL AN AAPZNTD LA%TTE 9PN, U AR AL PHZNM-T AN PNCBATA NTRA ANZE AECH
PPN PATL TALE NATERL LLLAPR BPNENALR LTNAR PLllA 7AN NTART MIEA
gocang. N 8+ 04 7 2013 &/9° P+ANATT PRZIAN PATL MNZE 1@ 2UTY TNZE ANCE,
AECT aNF 22 €7 2014 9.9 N+94, AN 02N U9 APACEA: 7ANTE 2UT MPAL 0PN U
AASGT HME @& AN N+HNAR AL ARMRAZFNF NANC NAR&P+ NUI P+AMTFOT <185
AATOM-IR: NHNAR AL ARZAD: PAPZ-A 18T A +hAR N1HO F88 +41F hANC oM
ACE A5 NAAANTTY AT8U9R Y147 ALIH ATRMTA FAN +LCY NAPE &m(C 1176/2012
AT$8 41 AHU FAF N+HAME AAMT AZF NHU NHLHE- PHINE NAPHIMN AL PaRAMM-
AdeT FOHHT ATL+MNP P10 ARZANT PAR4A F8F NUTF APALT +INET P9R4A +8F hA
AT8.MATAT NTIAT ML LA

P+NAR NAPE LT PMPPMT P8 NA ANk A0SN U 2CAT 02N U9 NeMC
do/M/0/P+/221/15 N7 19/11/2014 /9™ NAME- ARAN N4 +NAR NIRLADL OPF NANC AL
PSP PPNTT 998 F7Mm7 NATROM+ NALT +MCMLD hU) M6 NIPLADL MPT $L+4A
PARNANT PUST FPATLF PATR: AAM- 02N U9 N15 $5%F AN PARADN/F <183 POyPCNT
NI°Cavs. T FAet CN PAN dRaPNZF 1H PMPP ATELY NF DALY N15 7 ™A AN
panaopZt NUS) P+pdDm 7L, PANTIR::

N+NAR AL 7AN NHALR 1H NELIAN TNCE NHmTIZ AdeT TNCEPTT ATINNAN
T APRLT P8R NUPIIRE 2U MFIR NHALR IPATLT ALAN LA 7AN PAFT NHEPLAT
A@ AL NHU 7 PIRCADL. ADHIN AOMG$PE AANT DLIR 0PN U AN MPZN AANT PLANT
PUT 9PRTLF PATR: ATBLAIR HNAT AR NIRCARL M$F PZA PANAR dONF AT PAGR:
N&ECE NF PATS +L.PLAT LMY PA+OMM +NAR NP PPZN@mT PhA PP +PNLYTF
PAD-9° NTRA +NLNZA::



24U FAt9® NHNAR NhrA PZNET PARLA +8F hA mPE NUaT® P71 &S 11C AP
+INIF ARAD @R? hADN AThAR 927 PhA d®m7T PR8F hA AhLA®: £7NA? PaRATTY
s NMT NAPAPT ADHINTY ATLMNTAD ARCIR/TA: AT 2aR/Z0DCIMm-gR N+NATR N PN
PIRLA F8F NA mPE PARINN NANC $LFALS NA ANLAT £7N4A PaRA haePr AP A+PHO-
D 140 ATHL 2 NI AANT ACPAMT N+AA PAN £FA HYE ATe&P PLLMFM- AAGD
K& PAMAST P7ALNh ABN$TF AIRIRTTT aeapAn+ Fhek ANBAG ATRECANT 2928 ANLAT,
PF NATTD AT72MN+AD +aRANS A

NAAGR Ad& PANAT P7Ath aN+F Ngo9R7F (ICCPR) AT$6 9 Nt PHD s AR P
AANT AGPAMT $CMT NAPD-AL PLYILMT NEA ATLTANTAD A& ZA::

A7P8 9(1) «Everyone has the right to liberty and secure of person. No one shall be
subjected to arbitrary arrest or detention no one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law»

N+aANL A8 9 70-N €MC 5 AL «Anyone who has been victim of unlawful arrest or
detention shall have an enforceable right to compensation» NT9A+ £.27°7,94::

NAL N+IARF AATR Ad& NIRRT £7J1PF dPTHAN ATRM FAMD- PHEPL ANGT
/arbitrary arrest or detention/ P+NANA @URT PATLT A@ 197F MAP P IND- NAR Ui
LY@ NU N+NE NCAT AN ATELPT PARAN FA:

NAAT® h$& PAMAT P7Ath N$F N9°9™7+ (ICCPR) 2U PI8Tt Nt £771
NNge9Ry+ h+aANET hAAT £771PF 2UM-9R:- N91A8 +INGT 1AA+E &CE N+ 8T+
aN+ [A7$6 14/ A78U9° NANNAR ALPHT MNPPTT 1C4&T PAPMNNSP AN+t /AP0 7/ ADP
+Mmqe do+99° AT8ANT NHCS PANAP aNF FoUT PTRIAS 10+ NHU ANP AA+DAYT 1H
Pa.eZ9 ANC (indefinite detention) 9°79® ATNY P+PHE N@- ANPLTR P+PHNT A°INN UIR
NCYF +aAT NPT AA+IN AT NU N4 N+PMO- 1H N &CE AND NTRTA Ahd
LaPZN NPT NIAAN 197F NT AL MAP Nt NAI® PHL PL ANC (arbitrary arrest) +2C7
AT MAL £ FaTA:

NAAT® A& PARA 7Ath aN$F NgP97% (ICCPR) IC NHPLEL AGINN Nh.do. 8.l UT
mYNF ATPO 17 AL P197F AONF ATLMN+HAD: AGFA:

1. "NY7 h+Li77m- NLGF D6 TQIFD-I° D DFEIP F) AT 1947
ALPNIP A IR

2. AD-IP (i~ NYT htLI77MD NLGF D686 14 LPH AN NLPLANTF DLIP (LA LLNT
A AL ALTFATP: RAA:

PHU £79% A6 17(2) AT°IAHE $8 Lopqe:-
"no person may be subjected to arbitrary arrest and no person may be detained without

a charge or conviction against him" 3.4 1@~ /AZH P+enaRLN T/

NY7 @390+ NIA8 ATL+aAN+D NTALTR PAIPE 17(2) AYIAHEST ATICE FCFIP
+Mmae A +299° PHL$L ANC (arbitrary arrest) NANA ATEULT PATTHNA: PAIANN 197 AR MA P
AdReNt ey FAD- NU N+L71770- ACYT NF ATLLT PAPANFA:: NA L. 2.4 UT APFNT AP0
13(2) ®ALF AATR Ad& PANAPR ANEF U9IFT AATR APE ANAR NFF NTPTRI+F AT AATR
A& N12T RCPPTF JC N+mman ay)e eY7 a9n+ ANAR N+ 2791PF ae+cige
ATBANTFD- AN, P9RLLT 1M



NP RGR AIEM-9R AM MEIR +MCMZL NU N+L17710 -6k PHLPL ANC (arbitrary
arrest) ATLMLLP L +LF93A:: AANA 1@ NUT N+L171IM ACAT @6 APH ATLTRLIN
AT8.U9° ANP LR NU9 A9NN N+PH N3A AA+TIN 1H P+PH MEI® N&LCE Neve AN ALPH
nNA+NAN /if it is unduly prolonged or not subject to periodic review/ AT2HL L ANC ATLTRSMC
NANAP aNF IoU4T NRA FTHN PARMALNT 102 FAehID LUTE ITHN £I4-PA::

ATIAMCI® Nh.do 8.4 UT OO0 AT$S 13(1) ALY §CL T U A+ ™ NUT
YNk POLE ANT PHANETY PANAR NET +ICH-HD- MPT AT8ANTFO- PH1L8A:
NATHET® Pholird BCE AT MBRm P APE &M( 1234/2013 AT$6 6(1) APALT 8FF pPH FO-7
ST Ndolird UPTF NAIC NUT OV9NE AT ATERL ANA PPTFNTFOT AATD A& NATRIRTET
+3+CAD RANF APHTF 182 AAM: ATLTIN +aPANLA:

+NAR PPN AN +NAR AL N+HING- 1H AN +hAR AL N+IN®- 10 hh APCNNT
AN AN ARPCNNT AAST HMT @4F NANC AR P&P NAPUPE PUAS +8F A Ah4AT £7N4
PamA 70>

naeAl+ +hAf AL 02N U9 P+ZNm AN PANC MIEA  AGPNANAT ATREMMC
POM@mT APE &ML 1176/2012 A6 10(3) PHMAN+TM-T +AA&A NTRLA 70~ NHU APE ML
41(3) A2 N9146 ATL+@AN+D &CL Nt NMTEA ACAC YL+ PUD ANLITL AhAT PUT DNt
Pdean avPry P2I7M ATELT POTEA F8L AR ME FOHH APAM+E AT8+MNP BT NAA U
PNAM PARLPAMEP ALY NN+ ATIE® hANC A NC ANN @@F A, NC PR.LCH PUAT +8F
A A78N&4A NPHD- PACNC APHIN ADAT ATLMFA +27934A: NHU APE AR P+L17710-
PF8F A NUT ABF9INF AG-$S PHAMD- PANAR ANt AMA PTAMA £+8%F hA /compensatory
remedy/ ALPY AL 900> NARpNTm- 018+ NA U ftort law/ P+AR 10x:: BU PAPE. &4 YA &CL
NEF PANAR aNTY AAREMMC AT8FA NTALTR L99° ANLITLM AN NANAP T +8L
AL ADTFP 918,37 /positive duty/ PA+DdM ATLLT N+dé PNAMT N&&4 /ordinary separation
of power/ NAIC A8 PAN+ PARF9) N T ALF check and balance ARCUT TNEO P NChT PUPY PU
EETL LNy [ 3

NHU APE AT$6 38 AL N948 ATL+IANTD- Pholod-d MPAL 02N U NANC MTEA
PLLT JRLARL LARLAT N&CE N ACAC PRCIAT NAPE. P+IPAN+ET MYEA FoCAE
Pam.ans.q ACAC PTRLLRCA NAT™P P+AP PN N&A PRLBAT ATEUT® NANC @YEA +MCTC
P+PH A®- APPH NUT A®P+T BNF+AAT NTRA NUT hINZ@D- aReNFm- PDIEA NINCAT YALTT
NMPAL 0PN U9 +RI° AL N& PA YALTFT NFNAD- AL ANPITPMA: NA AN APd-dN NAR UT
PATARANF NLUPTI° NPTM- ARRNT U APN U9 P7AN JOCADe AHIA NLLAD- NANSG ATPAT
7 @-NH PARAAD-T AN AHIEF NAMT AAD- &CE N F MPLN AT8ANF N@/AR/N/D/U/+ 109(1)
MOt L3 DESNFA\::

NASTY MSA®- +88 NTAPAN +NAR AA+TN PHE$L PHM™ M4+ ANC /arbitrary arrest/
+8C1PAL NMA P PCN@T ACHC NHIRANT 0N U NAM AL PNEBATA NTRA PP PHFM-
PATE TNLEPT NATPRP &ollAR LIPNEALR CTNAN NYGP aOUEST RUYIF ATA9NT
NeMC La/42/160/ 2013 NeT 04/13/2013 .90 Adlld MIEA JoCADL N P+AN dOURY
PNZBA: 02N U NHNAT AL 997 AN PPZND- NkC £o/M/0/P+/8/+0995/14 N$™ 22/09/2014
9/9™ N+94, PAN AR 10 BUMDIP AdLA 7AN MTEA FRCaDs. N TNZED NN hHMT
M4t NAL NBA NN AT8PZN Fhet T7THAA: ATE IR N&FU MLNEC PMPAL 0PN U HCE
NeMC  &/M/O/US O/ &/+/1064/14 NeT 26/09/14 3.9 ATt ANPLIR PhZNM- TNLE

Xl



P PARAR+® 8L PHIPA: N+ed™ NA 0PN U PN 1LFFOT LA+DM NARUPE ANP
AT PARAR A\

NAL el ANC APE.IR 1 N@/T/A/N/UT &7I1PF 014N /8% Paq FAM- AN U
NANC @IBA P+MZIMLY +MCME NUF AN P+PH AP PADnF+A 18,3 ATR+MANT
10 NG LA AN APPCA PR, INA: PIRCARL 4774 AOPN U NLLAM NANG ATPATF $9F @AM
AT2LPT9R A8 NHU 272 02N U1 +hAR AL P@IBA JoCaRla- N+INE- PUST AN
APHNT@T ACPUPR AR@MME APHIND AAGTF HMT M-t MAZED NPlN NEA AN AATISL(T
AL NN MNCE @6 AA DA IC PPPHA N@/IR/A/N/U/R 38(1) IPNLT +enTl
@MAZE PAA ACPr  ANPCNT NHMRANTIE P7AN JOCARL ¢-7°C 60:9°C Thek Al ITMA:
NtZ9™ 9/Uer +hAR P7AN 9oCaRe 47C NEZAG NANG A9PNT 9% @-nm
N@/ao/p/p/Ule 109/1/ aRAZT AN 32N PUD 8.2 APANT BUTE NUD P+HZIORT NCYT
AATDL BT Fhek +7THNA::

NAA NNEA 02N U9 AMTNEC Pane-NZ@ +hAR PPATE 9L M7 NAA+OM Jd- P94
AU +hAR PPATT 91807 ha+dM N+HING- PECE Ahd 88 AT8$PCN ALCH +hAR
aeg Yngeg NANT 4P Nt AT8$PCN ML APHFA AHMT M4F N7AN MNP AT18.8L
a e/ +NAN NU AINN O+ PH NUPTTR AS PO+ 917 NAL N+ARAN+D- UIP A9INN PA+TIN ANC
larbitrary arrest/ US U FAF A% PFd: DAPIT® A+hAR PUAS #8%F hA /compensatory
remedy/ A N&A@D £7N4 +NAA::

AThAR PUAT 18T A PARNLAD NPT NAPSE. ATP6 41(3) AL NIAS ATL+IAN+D-
NAA U9 PNAM PRLPAMEP NALT PRA NAPPRT NEYJLE PFRET hA MRALFR &ANGT AAN,
N&EFNLC UTF PUAST F8TF NN PHAP NFTR ARUT N&/U/E 2116(3) APNLF PAPLA 8T A ATE
A, NC NARTHT BUTR NAPE. PTTHAN MY P LY US Frhek +77HAA: P7THN +8+7 helNm-
PUAS 18T IC ATIMMI® N9146 HCHC P ANAA £391 NAPE. P+aRAN+ NATUE P& FNYC
Ury PhA 99°F 9RHS +@MMATT aRCYy NAM$I® NCHO ALY Phollrd &FU TLNEC
MPAL 02N U1 A+hAR NC 30,000(MAN A, NC) AT8N&EA Na=A £926 +mATA: NAUTIR
thaR FHa:

TOHH

Phoflrd &FU TINEC ATNAR PUAST F8F NA NAPE &ML 1176/2012 A6 41(3) ALYt
1C 30,000 ("hAA A, NC) ATANGA FHA: BI&::
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