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Abstract 

This research h as addressed th e African regional human righls 

system within th e ambit of the jurisdiction conferred upon thc 

Commission on Huma n and Peoples' Rights. Historically speaking, 

the very fact lhat OAU / AU member countrics came to accept 

uniform obli gation s lo observe p rovis ions en s hrin ed in the Charter 

is a s ignifica n t step towards th e right direction. But given the poor 

human rights records of virtually most of the m ember states , the 

Commission might have not found it easy to act as much as wha t 

th e Ch arter seems to anticipate . The research has, therefore, 

in vcstigated the different circumstances in which member s tates 

seem ed to comply with th e recommenda tions of the Commission. 

When they did that, it is found out that they did it only as a ma rk 

of good faith and freely granted con sent. 

On the olhcr hand, member statcs have shown thcir resista nce 

whe ncvcr they found the rccommcndation of the Commiss ion 

contrary to th eir interests and even prejudices, Thus, the 

Commission appea red to be ha ndicapped to do as much as 

possible. The n eed to h ave a supplementary m ech a nism in order lo 

follow up implem en tation of recommendations has been suggested 

in these reasons. Further, the Commission n eed s to reconsider lhe 

existing systems in which it determines what should be th e 

appropriate remed ia l measures in human rights related cases. 

These s u ggestions a re rem edJl-based, among oth e r things, on the 

lessons derived from the workin gs of other multila teral 

organ izatio n s whic h a re considered very brieOy. However, due to 

th e novelty of the th eme addressed in this rcsearch , my research 

effort is ini tiated to be only on modcst contribution to the on -going 

discourse on the subject. 
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Chapter One 

Framework of the Research 

1.1 Background of the Study 

The Organization of African Unity (OAU) was the first African regional 

organization in the contine nt. The princ ipa l concern of the founders of the 

OAU was mainly eradication of colonia lism and a pa rtheid thrpughout 

Africa1 The OAU Charte r recognized th e s ignifica n ce of huma n righ ts only 

a t a ve ry limited scale . The Charter refers, in its preamble , to the Universal 

Declaration of Human Rights and the United Nations Charter2 The reason 

why the OAU failed, in rea l practice, to address the iss ue of human rights 

adequa te ly was partly because of th e more pressing priorities of Africa 

during the decolonization process . 

Later on, however , African leaders d ecided to evo lve a n African regiona l 

human rights system beginning with the adoption of the African Charter 

on Huma n a nd Peoples' Rights on June 17, 1981 in Nairobi, Kenya] Thi s 

Charter requires the esta blishmen t of I'h e African Commission on· Human 

a nd Peoples' Rights as a monitoring organ. With th e end of colonia l rule 

and apartheid, during the early 1990 's, OAU's hi storical mission as 

contain ed in its Cha rter seemed to have been exhausted. The peoples a nd 

s tates of Africa needed a n ew organization that could address the ir 

concerns under existing c ircumstances. Thus, African Head s of State a nd 

Gove rnme nt d ecided to establish the African Union (AU) for attaining thosc 

ncw purposes 4 As compa red to the OAU Charter, AU's Constitutive Act 

s hows, understandably, a more a pparent commitment to ensure huma n 

r ights protection in the continent. 

ChrisLOf Heyns, ! lurnan I~ights Law in Africa,Vol.l ,Maninus Nijhofr Publishers, 
Lcrd en I Boston ,2004 , p-387 
J. Anicic 2{ I ) c o f the Chaner of the Organization of African Unity e ntered into force Sep lember 
13, 1963. 

:I See OAU document OAU/ CAf3 I Lr~G/67 13/ Rev.5 
, At 14,h I';xtraordinary Summi t between 8-9 September, 1999 in Sine, Libya, the AIISU 
adopted the Sirte Declartim-,. Sec IOAt-IU I D IOCL. (VI) I<ev). 
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The Preamble of thc Constitutive Act declares that "African states are 

determined to promote and protect human and peoples' rights, consolidate 

democratic institutions and culture and to ensure good governance" and the 

rule of lauJ' S Th is m eans that on e of the objectives of the AU is, now, 

promotion a nd protcction of huma n rights, as provided under the African 

Charter on Huma n a nd Peoples' Righ ts, and relatcd to huma n rights 

instruments. It is, therefore, clear that the African Commission on Human 

and Peoples ' Rights has bcen established to ensurc co mpliance with thc 

regiona l human rights system adopted by the Afri can Union. 

The Commission, his to rically speaking, is the first of its kind in the African 

continent. Its very establishment is indicative to the growin g trend in the 

development of region a l human rights system in Africa. Howe.ver , the 

performa n ce of the Commission h as n o t been found satisfactory. One of its 

most sc ri ous shortcomings seems to be the failure in ensuring complia n ce 

by member states. Thus, the reasons for this weakness deserve deeper 

in ves tigation . This r csearch is intended to make a modest contribution 

towards comprehending and expla ining such limita tion. of th c 

Commission. On thc basis of the findin gs to be establi s h ed , [ hopc to 

propose so me a pproac hcs that m ay hclp to improvc the rate a t wh ich 

member states show complia nce to th e decis ions of th e Commission. 

1.2 Statement of the Problem 

The Commission h as got a wider scope of respon s ibility . According to 

article 30, of the Charter on Hum a n a nd Peoples' Rights, the Afri can 

Commission has got a considerablc m a ndate to en s ure protection a nd 

promotio n of human rights in Africa. Thus, thc functions of thc 

Commission as detailed, undcr Article 45, includes not on ly pr;omotion 

and protection of huma n rights but a lso in te rpreta tion of the Chartcr a nd 

any othcr task which m ay be entrustcd to it by the OAU / AU Assembly of 

Heads of State and Govc rnment. 

5 The Co nsti tutive Act of the Arrica n Union, adopted 11 July 2000. at Lome , Togo. Pa ra-9 
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Its promotional function is prescribed in detail, under article 45 sub­

article (1) of the Charter. The Commission may engage itself in, among 

oth er things, research in the human rights field, dissemination of 

information, encouraging national and local human rights institutions, 

formulation of principles and rules upon which member states conduct 

cooperative relationship with other international human rights 

institutions. 

On the other hand, Article 45 of the Charter does not carry similarly 

detailed and specific guidance as to the responsibility of the Commission 

in protecting human and peoples ' rights. It is s imply stated that the 

functions of the Commission shall be to "ensure the protection of human 
, 

and peoples' rights under conditions laid down by the present Charter."6 

Then, from further reading of the Charter and the Rules of Procedure of 

the Commission, we may conclude that the main protective function of the 

Commission is limited to receiving reports and Communications from the 

states. The Commission seems to have the authority to receIVe 

communication from NOOs, individuals and group of individuals 7 In the 

absence of more explicit guidance, this understanding of the relevant 

provIsIOns seems to help in forming a more clear interpretation of thc 

Charter. 

The African Charter on Human and Peoples ' Righ ts was adopted on 27 

June , 1981 and it entered into forc e on 21 October, 1986 8 Up to 1996, 5 ] 

out of the 53 OAU member states had ratified the Charter. The states 

which had not ratified the Charter then were only Ethiopia and Eritrea. 9 

However, subsequently, both Ethiopia and Eritrea have acceded to the 

Charter on 15 June 1998 and 14 January 1999 respectively. lo The 

6 Article 4S{2) of the African ChaneI' on I-Iuman and Peoples' Rights, adopted June 1981, Nairobi, 
Kenya 
'( Article 55 of the Charter does not explicitly refer to NGOs, or Individuals. It refers to 'other 
communications', In practice, however, the Commission accepts communications by NGOs, 
individuals and group of individuals. 
8 Heyns, Supra notel, p-389 
9 Ibid p- 390 
10 Ibid 
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rcason s for this ex tra ordina ry delay do not seem to ha ve been cxplicitly 

sta ted so far , at least to the knowledge of this researche r. 

In a ny case, th is, in effect , means that a ll state members did agree to 

comply with the Charter by virtue of their con sent which is th e basis fo r 

c reating the Commission . Meanwhile, it should not be forgotten that 

African countries are historically known for poor performa n ce in the 

sphere of huma n rights . In ad di tion, lack of politica l will on thc part of the 

states may still playa ro le in the way m ember s ta tes comply with the 

Charter. Despite a ll these skepticism, th e fact rem a in s, as far as the law is 

concerned, th at AU m embers h ave a lready ratified the Charter thereby 

accepting obligation s to comply with its provisions. 

Then , one area of inquiry could be th e question I S wh ether or not the 

Commission has got adequ ate legal m echanisms and procedures for 

ensuring complia n ce which member s ta tes have declared commitment to 

observe . One could imagine scvera l a reas of problem in this respect. For 

example, the procedures for ensuring compliance m ay have .its own 

li mitations. 

There could a lso be somc procedural problems which were not forescen by 

the time the Commission was crea ted. It is only through experience that 

such unforeseen problems could be detected. This research is , therefore, 

in tended to explore su ch problems and limitations in the syste m . In oth er 

words, the research will investigate whether or not the legal framework 

and procedures are e ffective enou gh in enabling the Commission to en sure 

complia n ce of member states to observe their obligation s u nder the 

Char te r. 

4 



1.3 Objectives of the Study 

This research will have Lhe following gene ral objectives as its m a in them e:-

Firs tly, to explore wheth er or not the African Commission on Huma n a nd 

Peoples' Righ ts h as adequate jurisdiction to en sure enforcem ent of the 

Ch arter; 

Secondly, to ascer tain whether or not there could be procedura l problems 

whic h th e Commiss io n might have encoun tered in ensuring Complian ce of 

states; 

Thirdly, examinin g wheth er or not the African Commission on Huma n a nd 

Peoples' Righ ts h as been practically effective in en suring the complian ce of 

member s tates to the Charter on Huma n and Peoples' Rights in practice . 

1.4 Scope and Limitations of the Study 

The above s ta ted objec tives a re very wide . Thus, I have limited my 

research to som e a reas which a re manageable within th e limited time a nd 

space a llocated for th e research er a t my level. 

The research will th us be limited to investigate th e legal aspects of the 

institu tional fram ework of the Com m ission, and to evaluate iLs 

performa n ce in specific huma n rights sample cases . This means that 

extra-legal con s ideration s do not necessarily con s ti tu te th e m ain subject 

matter , despite our occasional re ference to iL as su pplem entary sou rce . ln 

a ddition, 1 ha ve not dealt in deta il with the nature of righ ts recognized 

under Lh e Cha rter. I I Becau se, th e ma in th em e of the research is a bou L 

Lhe ju r isd iction of th e Commission to en sure comp lia n ce. This restricted 
-

a pproach is preferred to give the research as muc h as possible depth a nd 

with view to givin g more adequate atten tion to the legal aspect of Lhe 

workings of the Commission. The pa ucity of the exis ting lite ratu re with the 

respect to the legal aspects is sh own below. 

11 For detailed rights of the Charter refer appendix I of the thesis . 
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1.5 A Brief Review of the Existing Literature 

As one may expect , commentators on the African Huma n a nd Peoples' 

Rights Commission h ave got mixed feelings a bout it. On the one hand, 

th ere a re sch olars wh o ma inta in th at the Commission h ad no cha nce to 

ma ke progress due to the very unpleasant records of m ember States in the 

field of huma n rights. But others have chosen not to peruse a .position 

which seems to be pessimis tic. Of course they still acknowledge that the 

preceden ts of the Commission have not been fully encouraging. 

In between th ese two lines, there a re som e observers wh o attempted to 

expla in weakness of th e Commission with reference to som e hi storical 

reasons. Despite a ll that, the li te ra ture on th e Commission a nd African 

regiona l huma n rights system has been scanty . This review is therefore a n 

attempt to re-construct th e diverse opinions of the sch olars wh o wrote on 

thi s matter and in such a way that on e could have some idea on the 

exis ting pe rspectives. 

Mu tua seem s lo be deeply fru slraled by whal he pe rce ived to be the poor 

performance of the African Huma n rights Commission. He has gone to the 

extent of describing the emergin g African regional human rights system as 

"a facade, a yolee that African leaders have put around our [African 's} 

necks". 12 While on e m ay unde rs tand hi s frustration, it seems th at Mutua 

exaggerates th e weak points of the Commission. Tn othe r wo rd s, hi s 

observation seem s to lack ba la nce . Other scholars have chosen to explain 

the possible reasons for the weakn ess the Commission . One of su ch 

schola rs is Orlu Nmehielle . he agreed with Oloko Onyan go who observed 

th at the progress whic h the Commission has m ade so far was " .... , steady, 

but unremarkable. " 13 

12 Makau Mutua, The African "/ uman Rights system, in Comparative Perspective: the 
Need for urgen t Reformulation, 3 Rev. African Commission on lI uman and Peoples' 
Rights , 10 (1993) p. 35 
" Vice nl O.Orlu Nmehielle, The African Human Righ ts System, l-ts L aws, 
Pract ice a nd Institutions, Marlinus Nijhofff, the Hague, 2001 P- 11 9 
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Then , Or lu Nm ehielle went a head to show the tren d s in the institutiona l 

development of the Commission. According to him, the Commission was 

very weak at the initial stage . But, beginning at the 1990s, the 

Commission started to show some degree of assertiveness by publicizing 

communications, its views and recommendations, the human rights 

complaint lodged against member states. While appreciating such 

progress, Orlu Nmehielle observes that the Commission has still not been 

in the position to award effective remedies. 

Henys and Killander 14 have treated the African Human rights Commission 

with some detail. According to them, the development of the Commission 

should be evaluated, with due consideration of its age and the limited 

resources available for it. They expressed concurrence with the cri1:ics that 

maintain that the progress made by the Commission during the first two 

decades, was less than impressive. But both scholars disagreed with the 

critics on the ground that the latter maintained generalized and sometimes 

cxaggerated opinions about the weakness of the Commission. 

For example, it has been argued that the Commission has been poorly 

managcd by the Sccretariat and the resources made available were clearly 

insufficient for the Commission to act as much as expected. In other 

words, the two scholars seem to plead for greater understanding and 

considerate attitude towards the situation under which the Commjssion is 

operating. 

Murray, l 5 on the other hand, has been rather more articulate in analyzing 

the structural weakness of the Commission within the broader framework 

of the African Union. She has argued that the Commission needs to have 

".... independence of members, adequate resources, clear mandates and 

" Heyns CH and killander, "The African Regional Human Rights System (2006)" (ed) 
Christof Heyns and Kare n Stefiszeyn , Human Right, Peace and Justice in Africa; a 
Reader, Pretoria University Law Press , 2006. 1'-195 
15 Rachel Murray, Human Righ ts in Africa: From the OAU to the African . Union , 
Cambridge University Press, 2004 1'- 7 J 

.! 
~, : 

, 
\, 



mapping out s tructural re lations hip within the AU. "16 Further m ore, Murray 

has indicated that the Commission a lso need to have a clear division of 

responsibility and power with the African Court of Human and Peoples ' 

Rights. Although she has not been explicit in indicating the reason for her 

concern, it appears that Murray is afraid of the possibility that there could 

be overlapping of jurisdiction between the Commission and the Court. 

Despite that, her argument seems to be much more reasonable. From the 

forgoing discussion, it is clear that scholars have m ixed feelings about the 

Commission and its contributions to the growth of African human rights 

system on a continental basis. I have tried to present the different 

perspectives represented by the different perspectives maintained. 

Having said this, it is my humble observation that the existing scholarly 

works on the subject have some clear limitations and short comings. The 

bulk of such work seems to reflect the prevalent public opinion which fails 

to make a distinction between what could legitimately be expected from 

the Commission. There seems to be a tendency to expect the Commission 

to serve as good as what a Court of law could do. It is clear that the 

Commission can act only within the scope of its jurisdiction provided by 

the African Charter on Human and Peoples ' Rights. The African court of 

Human and Peoples' Rights is expected to act within the scope of its 

jurisdiction provided by law . 

This is to say that the Commission is suppose to be evaluated only on the 

basis of what it can legitimately act within the scope of its competence. 

Thus, Heyns and Killander were probably right in su ggesting that th e 

Commission could b e expected to find " ..... negotiated solutions which 

Courts cannot a lways do."l7 In other words, the fact that the Commission . 
is not competent to make binding decision may n ot necessarily be a source 

of weakness provided that the Commission has adequate mandatc to 

16 Ibid 

17 Heyns CH and Killandcr, Supra note 14, P-217 

8 

, ,: 

; 

d 



discharge its responsibilitie s as much as what such Commission IS 

suppose to do. 

However , thi s is not to say that African institution s, including this very 

Commission should not be blamed and criticized for wh at they fa iled to do 

in terms of realizing their objectives. My observation on the commonly 

heard out righ t dismissal of the Commission and the like is based on the 

a s sumption tha t whatever we may criticize or support has to be based on 

properly verified facts and studies . Unfortunate ly , in addition to this 

common limitation in the existing literature, even those who a ppear to bc 

more critical and ba la n ced h ave not yet gone deeper in providing deta iled 

analysis on the internal mech anisms of th e Commission . 

Murray h as su ggested that the position of the Co mmission should be 

clearly stated within th e s tructure of the African Union, as s hown above, 

that the Commission needs to have more adequate resources. 18 Both 

observation s seem to be quite acceptable. What remains to be done is a 

m ore concretized research th at can go beyond describing the morc 

apparcnt fcatures of the Commission. For example, most schola r s so fa r 

do not seem to have paid adequate attention to the fate of the 

recommendations made by the Commission . 

Do the States concerned comply with the recommendations of thc 

Commission? Does the Commission really follow up whether or not its 

recommendations are duly implemented by the States concerned? Does 

the Commission monitor whether or not the States implement thc 

m easures which they pled ge to do in their report submitted to the 

Commission? Such questions do no seem to be dee ply a ddressed so far. 
-

For example, specific cases in which the Commission did make certain 

recomm e ndations do not seem to have been inves tigated to the exten t of 

its implementa tion. Because of this, we a re left in da rkn ess as to the fate 

of human righ ts cases submitted to the Commission especially subsequent 

18 J~ ach el Murray, Supra note 15 
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to lhe making of recommendation by the Commiss ion or submission of 

reporl by the States concerned. Thus , I hope to make a modesl 

contribu tion towards fillin g this gap in the existing literature. 

1.6 Methodology 

First: I restrict my self to the legal aspects of the workings of the 

Commission, as indicated a bove, and without ignoring extra legal 

considerations altogether. 

Second ly : I have used an analytical a pproach in examining the relevant 

legal instruments and th e cases submitted to the Commission as well as 

the precedents of the Commission in deciding with such cases. 

Thirdly, I have also re-examined and cross checked my findings comparing 

it with the data collec ted through interviews conducted to persons having 

direct experiences with the workings of the Commission. 

1. 7 Sources of Data 

The researcher h as relied on thc following sources:-

a ) Relevant Legal Instruments related to the Commission , 

b) Cases submitted to the Commission, 

c) Report of the Commission 

d) Official documents Submitted by member states. t? thc 

Commission, 

e) Existing literature, and 

o As indicated above, first ha nd data, secured through interviews. 

1.8 Significance (Rationale) of the Study 

Thi s research will have conside ra ble significance m promoting the 

development of international huma n rights law in Africa. The African 

Commission on Human and Peoples' Righ ts is the first of its kind in 

addressing human rights issues at the co ntinenta l leve l. Due lo this 
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pioneering role of thc Commission, the rescarch on its respon sibilities and 

powers will help researchers and practitioners to venture into morc 

extensive and detailed inquiry on th e subject. In practical terms, th is 

research may serve as a modest contribution to help poli cy makers, in the 

member states, that of African regional bodies such as the different organs 

of the African Union, and oth er interested parties. 

fi'urther, the rescarc h may gencrate new inte rests 111 the practical 

relcvance and limitations of the Commission in rcali ty. The growth of 

independent research activities may provide relia ble source of guidance to 

th e policy and decision maker s. Similarly, Africa's development partners 

such as the different UN bodies may make u se of independent research 

outputs on the role of the Commission concerning human rights . Needless 

to say, governmen ts of member states , c ivil societies and legal sch olars 

interested in the African regional human rights may hopefully find thi s 

humble research output as a good initiative towards a more con cretcd 

effort. This is to say that my research may h ave both academic and 

practical s ignifican ce. 

1.9 Chapter Outline 

While the details of each chapter have been provided 111 the table of 

conten ts , th is section is in tended to s h ow th e ra tional and logical 

sequen ce of the different parts of the thes is. Thus, chapter one .providcs 

th e background , objectives, scope and limitations of the research. The 

research problems h ave been outlined in the sam e chapter. Morcover, th e 

methodologies employed by the research er, the sources of data resorted to 

and brie f surveys of the cxisting literaturc on the subjccts arc outlined in 

the same portion of thc thesis . 

Und cr c hapter two , the organizational structure of th c Commission I S 

d iscusspd with duc co n sideration of thc d ifferc nt hi s torical period s 111 

wh ich it has assumed its existing forms. The legal basis of thc relation 

which the Commission is authorized to establish with other bod ies, such 
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as the re levant ins titutions of m em ber s ta tes, and related matters h avc 

been e laborated. It is in the same chapter that the relation of the 

Commission with th e African Court on Human and Peoples' Rights and 

simila r institutions has been discussed. 

Chapter three a nalyses the jurisdiction of th e Commission, as provided in 

the relevant legal instruments. The powers and responsibilities of the 

Commission in the a ppropriate cases, the specifi c naturc of cases that 

may be submitted to the Commission and related ma lters are d iscussed in 

the light of the avai lable data. 

Ch apter four constitutes the main pa rt of the thesi s as it focuses on the 

workings of the Commission to ensure compliance of m ember srates . In 

addition to the critical appraisal of the ways and a pproac hes which the 

Commission is allowed to use by way of ensurin g the compliance of 

member states, the c hapter has presented a critical review of selectcd 

cases 111 which the Commission has intervened so far acting within the 

scope of its jurisdiction. Finally, the researcher has presented the [indings, 

conclusions and recommendations based on the re search output. This 

part h as been outlined in th e final chapter. 
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Chapter Two 

The Organizational Structure of the Commission 

2.1. Introductions 

Under this ch a pter, we s h a ll see th e African Human Rights Commission in 

the broader institutional context o f the AU . The na ture of its re laJionship 

with thc other organs of the Union a nd thc way the Commission shares 

responsibili ty a nd power with the African Court on Huma n a nd Peo ples' 

Righ ts will be expla ined and analyzed. 

As is known, th e Commission was created by the OAU in 1981 a nd came 

to force in 1987. By the time the OAU was tra nsformed to th e present AU , 

in 2002, the Com mission was su bsequcntly a dopted by the African Heads 

of State a nd Government (AHSG)19 This section would explore the lcgal 

relationship between the Assembly a nd the Commission especially in 

terms of accountability a nd control. The nature of legal relationship 

between the Court a nd the Commission a lso constitutcs an interesting 

arca of rcsearch. But, for th e specific purpose of this research , a n allernpt 

is made to briefly examine its rclationship with other organs with thc view 

to determine the exclusive areas of competence of the Commission in the 

sphere of Huma n Rights. 

2.2 Historical Background 

Following the end of colonia lis m , independent Afri can States esta bli s hed 

the Organization of African Unity (OAU) as a continental institu tional 

expression of their collective aspirations and visions. The African statcs 

h ave not been widely known for keen in terest in observing human rights 

19 The Assembly of the African Union decides to adopt that the African Commission on Human and 

Peoples' Rights so that it wou ld operate within the framework of the Africa n Union. See Deci sions 

and declarations of the l SI Ordinary Session of the Assembly of African Union, 9 - 10 July 2002 , 

Durban , South Africa, Ass / AU / Dec. 1-8 (1) a nd Ass / AU / Dec /. 1-2 (1) 
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and freedoms. Most of th em ca me to be eithcr totalitarian (i.e. one 

dominan t party ru le) or military dictators hip. 

During the first decades after the creation of the OAU in 1963, virtually all 

African s tates had the common problem of not respecting huma n rights. 

Very few countries such as Senegal, Tanzania a nd Kenya were able to 

ma inta in civilian administrations as was established by the former. colonial 

powers. Even in the case of these countries, the first presiden ts of the 

statcs remained in power life- long, or until forced to leave by some strong 

internal pressure. The rest of African countries stayed under d ictatorial 

regimes which were not committed to observe human rights a nd freedoms 

in the interest of their citizens. The OAU had no s ignificant prec~dent in 

improving African state practice in the fi eld of huma n rights . 

However, we should m a ke distinction between the two form s of huma n 

rights violations. The first notion is the one that affects th e way the 

government of a country governs its own citizens. Since, recently, this 

notion of respecting human rights and freedoms is coined under general 

tcrms called "good governance". It is in this particular sense that the OAU 

had failed to help or influence the newly independent African states in 

improvin g their degree of commitment to human rights and freedoms. 

Murray has correc tly pointed out saying "" " The OAU's focus was on 

protection of the state, not the individuals .... "20 

The second notion is that human rights of people could also be violated by 

external powers. The peoples of Africa had suffered the worst forms of 

human right violations a nd injustice in the hands of the former colonial 

administrations and apartheid . The peoples of Africa waged li.beration 

struggle against the co lonia l rcgimes . For example, the peoples of 

Mozambique a nd Angola fought against Portuguese rule until they won 

their freedom in 1974 2 1 

20 '~achel Murray, Supra note 15 . 
7.1 Heyns Supra, note 1, p-387 
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Th e people of South Africa fought against Apartheid until the time when . 
majority rule was created during mid 1990's . In a ll these cases, the 

peoples of Africa fought in order to ensure the end of human rights 

violations in the hands of those colonia l regimes. In this sense, the OAU 

had played a significant role in supporting the struggle of the peoples of 

Africa for human rights, freedom and dignity . In the above stated second 

sense, therefore, the end of colonialism and apartheid was a historical 

achievem ent in the realization of the aspirations of the African peoples for 

human and peoples' rights and dignity22 

Moreover, it may be worth noting that it was in this particular sense that 

the OAU accepted and promoted the principle of self-determination of 

peoples. This principle was a lso recognized under the UN Charter. In fact 

one of the UN organs created by the Charter was the Trusteeship Council 

whose pnmary responsibility was to support and facilitate the 

implementation of the right of colonized peoples for sel f-determination and 

liberation from external rule . The OAU, when established nearly two 

decades afte r the found ation of UN in 1945, deelared its commitment "to 

promote international co-operation having due regard to the Charter of the 

UN and the Universal Declaration of Human Rights"23 

The principle of self-determination of peoples was one of the fundamental 

objectives of th e OAU. But it should be stressed that the recognition given 

by the OAU to this principle was limited to its application to external 

control. It was more or less of the same meaning and significance to that 

of decolonization. The recent trend to extend the m eaning and significance 

of the principle of self-determination to fo rm part of the constitutional . 
rights of peoples living in the existing African Countries is a radical 

departure from the traditions of thc OAU. For instance, thc present 

" Ibid 
13 Prea mble of the Charter, S upra note , Para 4 
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Ethiopian Constitution recogmzes for self-determination up to and 

including secession 24 

However , the OAU did n ot recogmze self-determinat ion in this sen se. In 

fact, th e fa m ous OAU declaration of 1964, relating to the inviola bility of 

colonia l bounda ri es 25 strongly discourages tenden cies leadin g to secession 

from a ny of the existin g African countries. Por example , the OAU declincd 

to recognize the claim of insu rgent groups for exercising the right for 

inte rna l self-determination in countries su ch as Nigeria , Sudan, Congo 

and Ethiopia26 Thi s is to say th at the OAU did not s upport the insurgen t 

groups that fou ght for establishing their own s ta te seced ing from the 

existing states. 

Thus , th ose who fought for independence or secession of Biafra, Katan ga­

Sh a ba, Southern Sudan and Eritrea did not succeed to enj oy the support 

of the OAU .. 27 Only in one exceptiona l case, i. e. the question of Western 

Sahara in which th e insurgents claimed the right for establishing thc 

Saharawi Arab Democ ratic Republic, the OAU had a differen t dccision . It 

did not reject th e claim completely . Neither did the OAU accept the claim 

fully. A middle way so lution was proposed and was accepted by the OAU. 

That was to give the liberation front re presenting Western Sah ara an 

Observe r Statu s in the OAU 28 Unfortunately, Morocco withdrew from thc 

OAU in 1984 out of di spleasure tha t Western Sahara was given an 

Observer Status29 

The forgoin g discu ssion h as m ade it clear that th e Africa n regiona l system 

did not recognize in terna l self-determination as part of those legally 

recognized righ ts of peoples. Furthermore, the OAU did not pretend to 

influence or lead the African states toward s full implementation of the 

14 The Constitution of the Federal Democratic l~epublic of Ethiopia , enacted 2 1 August 1995, I\ddis 
Ababa Article 39(J) 
" OAU DocA HG/Rcs . J6(1) 
26 Hcyns, supra note I , p-387 
n Ibid 
1 1:\ Ibid 
20 Ibid 
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Universal Declaration of Human Rights. It was with th is historical 

background a nd less e n couraging in s titutiona l profile that the OAU h a d 

emba rked on creating the African Huma n and Peoples' Rights Commission 

in 198 1.30 

2.3 Appraisal of the Charter 

The Afri can Charter on Huma n and Peoples' Rights is formed by what th e 

dra fts m en con sidered to be common African values con cerning th e righ l 

and dignity of huma n be ings . 31Thus, there is emphasis on collective rights 

by way of stressing of the community o f life in African socie tie s. Con ce pts 

of own e rs hip, possession a nd enj oyme n t of prope rty in most" African 

socic ly lc nd to reflec l collcctiven es s a nd communa lily of socia l life . Bul as 

time goes on , African socie ties are a lso adopting the western concept of 

individua l rights a nd duties as basic te rms of socie ta l exis ten ce in m odern 

life . Thus , the Charter recognizes both individua l a nd collec tive righ ts as 

interrela ted features of African region a l human rights s ta nd a rds. 

The pream ble of th e Ch a rter refers to the virtue s of the hi s torica l tra di tion 

a nd th e values of African civilization as sources of ins piration a nd 

reflec tion on the conce p ts of African huma n and peoples' rights 32 By way 

of expressing the in te rrela tion between the African Ch a rter and s imila r 

in s trume n ts in the rest of th e world , th e preamble d ecla res adhe"ren ce to 

huma n a n d peoples' righ ts a nd freed om conta ined in th e decla ra tions, 

conventio ns a nd othe r in s truments a dopted by the Organization of African 

Unity (OAU), the movem ent of non - a lign ed countries, and the Uni ted 

Nation s respectively . 

Part on e o f th e Cha rter con sis ts of a li s t o f righ ts attributable to 

individu a ls followin g the conventio na l prac ti ce by human righ ts 

instruments . But whil e pa r t one contain s 26 specific provis ions, the las t 3 

30 Charter , Supra note6 , Article 30. 
31 Rachel Murray, The African Commission on Human and Peoples' I<ighls and Internat" n\ Law, 
Oxford , Portland, Oregon , 2000. P- l 0 
.12 Charter, Supra note 6, Para .5 
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provisions 33re la te to certain duties to families and communiti es , in thcir 

collective capacities. For instance, the group rights recognized by the 

Charter include right to one's comm on economic, social a nd cultural 

development with due regard to their freedom and identity and in the 

equal enjoymen t of th e common heritage of mankind 3 4 Interestingly, the 

Charter comprises few provisions relating to duties which individu a ls and 

commun ities a re required to observe . For example, it is required as a duty 

"Not to compromise the security of the State whose national or resident he 

is''35 Genera lly speaking, the Cha rter is like m ost s imila r instruments 

applicable in the oth er regions of the world. At the sam e time it a lso 

portrays some peculiarities apparently originatin g from wbqt thc 

draftsmen refers to as unique African cu ltural values36 

2.4 The Establishment and Development of the African 
Commission on Human and Peoples' Rights 

Unlike the newly created organs of the African Union (AU), th e.. African 

Commission on Human and Peoples' Rights hereafter the Commission was 

not a recent. creation. The date of its establishment goes back to th e OAU 

era, on e significa nt area in wh ich there has been institutiona l continuity 

between the OAU and the AU . 

In order to closely understand the hi storical gen esis of th e Commission, it 

may be u seful to classify its development into two different stages. Th e 

first stage relates to the developm ent of the Commission during th e OAU 

e ra, i.e. 1981 -2000. The second stage relates to recent developments of the 

Commission after the creation of the African Union (AU), i. e. since ;2000- to 

date. 

" Ibid , Article 27 , 28 and 29. 
34 Ibid 
35 Ibid. Article 29(3) 
36 Murray, Supra note 31 
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2.4.1 The Commission during the OAU 

As mentioned earlie r, the African Commission on Human and Peoples' 

Rights was established based on the African Charter on Human and 

Peoples ' Rights (he reafter the Charter), African Heads of State and 

Government ha d adopted the Charter in 1981. Subsequently, the Charter 

entered into force on 2 1 Oct. 1987 , Then , most of the African states had 

a lready ratified the Charter only two states, including Ethiopia and 

Eritrea, did not ratify the Charter until 1999 . Eritrea was not born as a n 

independent state till 1991 , i.e. more than one decade after the adeption of 

the Charter in 1981.37 

The Headquarter of OAU being in Addis Ababa, the relucta nce of the 

Ethiopian government to ratify the Charter might have caused 

d isappointment on the part of the other OAU member states . C?ne may 

assume tha t the military government might have found it difficult to ratify 

the Charter as it encountered several domestic problems caused by th e 

a lleged fa ilure of the public authorities to observe human rights. 38 

However, the government of Ethiopia did no t ratify the Charter for a period 

of eight years even a fter the overthrow of the Derg regim e. 

The other interesting aspect of the ratification process is the reservation to 

some provisions of the Charter by another group of two Afri can states 

including Zambia and Egypt.39 The reservation of the Republic of Zambia 

relates to Article 13(3) and Article 37 o f the Cha rter. Article 13(3) is 

proposed to rea d "every individual shall have the right of access to any 

J7 Eritrea won its independence in 199 1. 

38 For Example five cases have been submitted to the Commission against Ethiopia in a single year 
i.e. 1988. T hese are Communication 9/88 In ternational Lawyers Committee for Family 
Reunification V Ethiopia, Communication 10/88 Getachcw Abebe V Ethiopia, Commu nication 
14/88 Dr. Abd Eldayem A/E San u ssi v Ethiopia, Communication 19/88 Inte rnation al PEN V 
Malawi , Ethiopia, Cameroon , Kenya and Communicalion 21 / 88 Centre Hailicn des LibCrlCS 
Publ iques V Eth iopia. All the cases were dismissed because a t the time Ethiopia was not party to 
the Charter. 
)<) Murray. Supra nOlc 2'1. appendix III Reservations. 
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· place, services or public property intended for use by the general public. "40 

The official explanation by the government of the Republic of Zambia has 

stated that its proposed alternative provision to that stipulated in the 

Charter was to exclude claims by people other than those having a right 

fairly established under the law of the country. 

In this context, the version which has already been provided in the Charter 

may be worth- mentioning. Article 13 (3) provides that "Every individual 

shall have the right of access to public property and services in strict 

equality of all persons before the law"41 Thus, it appears the government of 

Zambia sought the Charter to indorse the principle of fairness under the 

provIsIOn. 

Egypt was the other country that had registered reservation to some of the 

provisions of the Charter. One of these provisions relates to the first 

paragraph of Article 9 of the Charter which requires that "Every individual 

shall have the right to receive information."4 2 The alternative which the 

government of Egypt sought to have it included reads that "the right to 

receive inform.ation under the Charter should include only sllch inform.ation 

as could be obtained within the limits of Egyptian laws and regulations. "43 

Mean while, there are also few other provisions to which Zambia and 

Egypt expressed reservations. 44 

Apart from the reservations of Zambia and Egypt, and the extraordinary 

delay of Ethiopia and Eritrea, there was no other obstacle in securing the 

ratification of the Charter by OAU member states. In the light of these 

developments that eventually lead to unanimous ratification of the-Charter 

by member states in 1999 , the OAU could be understood as an institution 

that had limited impact as to the development of the Commission on 

Human and Peoples ' Rights. But, the OAU still deserve the credit for 

,10 Ibid 

41 Ibid. Supra note 32. 
,11 Ibid 
43 Ibid 
q4 Article 37 of the Charter was not ratified by Zambia verbatim. Also, Egypt has expressed reservation 
to paragraph 3 of Art. 8 and paragraph 3 of Article 18 of the Charter. 
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handling the responsibilities related to the foundation of the Commission. 

The Commission was offi cia lly inaugurated on November 2 , 1987 in Addis 

Ababa. However, the Commission did not have a permanent secretariat for 

two years i. e. until 1989. During this time, its activities were coordinated 

by the OAU General Secretariat4 5 in Addis Ababa . One year after the 

unanimous ratification of the Charter by member states, the OAU was 

transformed to the existing African Union. 

2.4.2 The Commission within the Framework of the AU 

When the AU was establis hed in the year 2000, the Commission was 

a lready in existence. One would expect that the AU would adopt the 

Commission as one of its principal organs.46 For instance, the AU had 

adopted the mecha nism for Conflict Prevention, Management and 

Resolution , created in 1993, to continue functioning as one of its principal 

orga ns. But, AU 's Assembly of Heads of State and Governmen t came to 

recognize the African Commission on Human and Peoples' Rights only as a 

subsid iary organ within the Union 47 

The Commission was integrated, three years la ter a fter the formal 

establishment of the African Union. It was initially functioning as its 

subsidiary organ. 48 However, since 2008, the AU h as allocated budgct to 

the Commission. 49 Thi s shows that there is a slow but steady progress 

towards the better as far as the African regional system on Human and 

Peoples rights is concerned. 

2.5 Organization 

The African Charter on the Human and Peoples' Rights provides the legal 

framework within which the Commission functions. Thus, under Art 30 of 

the Charter, the Commission is conferred with the power and the 

45 The African Com mission 0 11 I-Iuman and Peoples' Rights. Establi sh ment. In formation Sheet No.1. P-8 
'16 However, the Commission is nOllistcd among the organs of the AU under Article 5 of the Constitu,tive Act of the AU. 
'7 Ass / AU / Dec. 1-8(1) and ASS / AU / Dec.I-2 (I), Supra note 19. . 
48 Ibid 
'19 In terview wi th Mr. Nadjita Francis Ngaritodjim, a Legal Officer for Protection in the African 
Commission on Human and Peoples' Rights at Banjul , Gambia. Interviewed on 16 October 2008 in 
Addis Ababa . 
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respons ibility to protect and to promote huma n and peoples ' ri ghts in th e 

African continent. To this effect, th e Charter requires that th e Commission 

should have the independen ce in discharging its respon sibility. One of the 

mechanisms for ensuring its institutional independe nce seems to be the 

mechanism for selecting its m ember s . 

The Cha r ter requires that the Commission con sists of eleven members 

known as Commissioners chosen from among prominent African 

personalities known for their high mora li ty, integrity a nd competence in 

matters re lated to human and peoples ' rights. 50 In addition, it is a 

requirement that special consideration should be given to persons having 

legal training and experience as th e Commissioners may be required to 

interpret legal treatie s. Although preference is given to persons with legal 

training, Article 3 1 permits that persons with related background, in the 

political and d iploma tic a reas could be accepted. In practice, most of the 

Commissioners have been persons with legal tra ining and a number of 

them are persons with political and diplomatic experiencesl 

Commissioners are nominated by m ember states and elec ted by the 

OAU / AU Assembly of Heads of State and Governmen1. 52 States are allowed 

to nominate not more th an two candidates eith er from their own nationals 

or nationa ls of other states ,53 The only requirement is that nominees 

should be nationals of m ember states . 54 In practice, so far, states h ave 

been nomina ting their own n ationals. Fina lly, th e election is conducted by 

AU Assembly of Heads of State a nd Government, u s in g secret ba llot. 55 

Commissioners a re appointed for s ix years a nd are eligible for re-election. 

However, the term of office of four of Commiss ioners elected during the 

firs t election sh a ll be two years a nd the term of office of three oth ers shall 

50 Ch arter, Supra not 6 , Article 3 1 (i) 
51 Ibid, Supra note 1. P- 42 1 
52 Cha rter, Supra note 6, Arl.33 
53 Ibid . Article - 3 4 
54 Ibid . 
55 Ibid .Art. 33 
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be [our years. 56 The reason for this arrangement is that to make sure that 

th e Commission won't be composed o[ a ll new m embers. 57 After th e fi rst 

election , lots a re drawn to determine which four Com m iss ioners serve [or 

two, a nd which three serve for four years respec tively. 58 Then , the 

Commissione rs elect a ch a irm a n a n d vice-ch ai rma n from amon g th e 

members [or a two years ter m. 

Afte r their election m embers of th e Com mission a re required to serve 

impa rtia lly and fa ithfully . 59 In cases of death , resigna tion or fa ilure to 

continue or h as stopped di sch a rgin g his/ h er du ty, th e Commission will 

inform the Secretary Ge neral of the OAU / A U who s ha ll declare the seat 

vacan t . It is then th e Assembly of Heads o[ S tate a n d Government who 

s ha ll replace th e m ember whose seat becam e vacan t [or the rem a ining 

per iod of his/ h er te rm unless the period is less tha n six mon th s . 60 The 

m ember is expected to remain in office until the date hi s su ccessor 

assumes office . 61 

The members o[ the Commission serve in their pe rson a l capacity and they 

cannot be re presented by a noth er pcrson . 6? Also wh ile rendering their 

serVices, m embers of th e Commission a re required n ot to have conflict of 

person a l interest ei ther in re la tion to the parties involved or the issu es 

un der considera tion. Some Commissioners hold governmenta l positions . 

This m ay conflict with the a bili ty of th e Commission ers to [unction as 

indepen dent exper ts . For in s ta nce, two former Commission ers during their 

term served as Attorney Genera l and Ministe r of In te rior in their respective 

countries . 63 

56 Ibid. Article 36 
57 I bid. Supra note 47. 
58 Ibid , Articles 36 and 37 
S9 Ibid, Article 38 
60 Ibid, Article 39 
61 Ibid, Article 40 
62 The African Commission on Human and Peoples' Rights, l~ule of Procedure of the African 
Commission on HUman and Peoples' r~ights , revised , and adopted on June 6 , 1995, r~ule 12 
63 Evelyn A. Anku ma, The African Commission on Human and Peoples' Rights; Practice and 
Procedures. The Hauge, MartinelS. Nijhoff, 1996 P- j 8. 
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The Rules of Procedure precludes a Commiss ioner from participating In 

the consideration of complaints if the Commissioner has a ny personal 

interest in the case or h as participated in any capacity in the adoption of 

a ny decision relating to the case. 64 In order to avoid conflicts of interest, 

the member s tates should strictly comply to the AU eligibility criteria 

demanding not to elect candidates currently holding portfolios and 

positions that might impede their independence as members of the 

Commission. Commissioners are required to make the following oath prior 

to holding office: "[ swear to carry out my duties well and faithfully in all 

impartiality. ''65 

2.6 Workings of the Commission 

The African Commission on Human and Peoples ' Rights has a dopted the 

revised Rules of Procedure , acting in accordance with authority conferred 

on it by the Charter, on October 6, 1995 . The procedure covers several 

subject matters including, among other things , the modes to be followed in 

organ izing and managing its regular and extra-ordinary sessions. The 

Commission holds two ordin ary sessions a year. 66 The meeting usually 

lakes place in March or April and in October or November. 67 

The Rule of Procedure is intended to a pply guiding the workings of the 

Commission and its subsidiary bodies. The Commission is a llowed to use 

the working languages of the OAU / AU including a lpha betically, Arabic, 

English, French and Portuguese . 68 Thus , minutes of the proceedings of 

the Commission and that of its subsidiary bodies as well as a ll th.e official 

decisions and docu m ents of the Commission shall be rendered in the each 

working languages . 69 Meanwhile, the Commission is required to make 

facilities available for interpretations when n ecessary. 70 

M Ibid , Su pra noLC 62 , Rule 109. 
65 Ibid , I~ule 16. 
66 Ibid Rule 2 
0"' Information Sheet 1, Supra note 45 . 
68 Rules of Procedu re, Supra note 62. Ru le 34 
69 Ibid, Rule 36 
70 Ibid , I~ llie 35 
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The Rules of Procedure a lso carry provisions rela ting to conduct of de bates 

and proceeding of the Commission. As provided under Article 42(3) of the 

Charter, quorum sha ll be constituted by seven members of thc 

Commission. 7 1 The ch a irma n of the Commission has the respon s ibility to 

ensure that debates and other offici a l business of the Commission a re 

conducted duely in accordance with the Rules of Procedure 

For the sake of brevity, we may restrict our selves to those procedural 

rules relevant to address the main theme of the research. However, the 

voting procedures of the Commission deserve to be provided wi1h some 

detail. Preferably decision may be taken by con sensus. But where 

consensus is found difficult to be attained, the Commission s hall resort to 

voting. 72 The m ethods to be followed in conducting voting h ave been 

provided unde r Rule 63 of the Rules of Procedures. To highlight those 

which a re of general importance , one may s tress tha t decisions of the 

Commission are to be taken by s imple majority of the membe rs of the 

Commission present a nd voting. Within the context of the Rules of 

Procedures of the Commission, the term "members present and voting" 

s ha ll m ean members voting for or against a proposal or a motion 

submitted for the Commission. Members a bsta ining from voting a re 

considered to be n on-voting members . 73 

As indicated above, the Commission shall a dapt decisions by a simple 

m ajority of the members. In th e case of equa l n umber of votes, the 

chairman has a castin g vote. 74 It is interesting to note that the Rules of 

Procedure a lso provided for participation of non -members of the 

Commission in the proceedings of the Commission or its subsidiary 

bodies. 75 The Commission is permitted to invite any state h aving a vested 

inte rest in the issue under deliberation to par ticipate in the d iscu ssion 

without having a voting right. Further, a ny organization or persons 

71 Ibid , Rule 43 
'12 Ib id. Rule 62 (2). 
73 Ibid. 
71 Ibid, I~ule 60. 
75 Ibid, Rule 7 1 
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capa ble of e nlightening thc Commission may be invited to pa rticipa te In 

the same manner. 76 It should be stressed that the right to invite such 

e ntities is not limited to the Commission. Its subsidiary bodies may do the 

same provided that they act within the scope of right recognized under the 

Rules of Procedure. 

2.7 The Relation of the Commission with Other AU Organs 

2.7.1 Assembly of Heads of State and Government (AHSG) 

The Commission h as a legal obligation to report on its activ ities to thc 

AHSG on an annual basis. 77 Thereby making its activities known by the 

state parties to th e Charter. Because the Commission was adopted by the 

AHSG and its accountability is to the same principal organ. The Annual 

regular report of the Commission is different from those periodic reports 

which contain recommendations on given problems and complaints . The 
. 

latter is supposed to be confidential and, therefore, it cannot be published 

for wider c irculation until the issue under consideration is resolved. Only 

then thc chairman of the Commission may publish the report on the 

deliberations and recommend a tions of the Commission as well as the 

decisions taken by th e Assembly on the given specific matter with the 

dircction or permission of the AHSG. 78 Even at this stage the chairman of 

the Commission may not publish such report when the Assembly directs 

otherwise. What is more relevant in this context is that th e Commission 

has the responsibility to report on its activities to the Assembly of the 

African Union. 

Rule 79, of the Rules of Procedure, stipulate that the Commission shall 

submit annual report on its deliberations. First, the report should be 

submitted to a nd considered by the Executive Council of the AU , and 

transmitted to the AHSG of the AU. Once the Assembly conside red it, then, 

the Commission can publish the report translating the origina l document 

into each of the working languages of the Commission. 

76 Ib id , Ru Ie 72, 
77 Charte r, Supra note 6, Article 54 . 
78 Ibid , Article 59 
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2.7.2 The African Court on Human and Peoples' Rights 

The Assembly of Heads of State and Government of the OAU / AU had 

established the African Court on Huma n and Pcoples' Rights, h ereina fter 

referred to the Court. 79 It conferred on it power to exercise jurisdictions on 

matters related to human and peoples' rights . Thc Court was established 

by the Protocol to the African Charter on Human and Peoples ' Rights on 

the Establishment of an African Court on Huma n and Peoples' Rights in 

Ouagadougou, Burkina Faso, on 9 June 1998. This Protocol entered into 

force 25 Janua~ .. ~ 

It was established within the AU to serve as its judicial organ . The first 

members of the Court were e lected by the Executive Council of the AU and 

appointed by the AHSG in Khartoum, Sudan in J a nuary 2006. 80 The seat 

of thc Court is Arusha, United Republic of Tanzan ia. Only 24 states have 

ratified the Protocol. These are: Algeria, Burkina Faso, Burundi, Cote 

d' Ivoire, Comoros, Gabon, Gambia, Ghana, Kenya, Libya, Lesotho, Mali, 

Mozambique, Mauritania, Mauritius, Nigeria, Niger, Rwanda, Senegal, 

South Africa, Tanzania, Togo, Tunisia, and Uga nda. 8lOut of these 24 

states which have ratified thc Protocol, only Burkina Faso has issued so 

far , the declaration accepting the Court's competcnce to entertain cases 

from individuals and NGOs. 82 As a result , this has limited thc Court is 

accessibility to individuals and NGOS.83 

The Court consists of eleven judges who have reputation as jurists of high 

moral character and academic competence a nd experience in the field of 

79 The AU has adopted in its 11! h Ordinary Session in Sharm El-Shci kh , Egypt, the Protocol on the 
Statute of the African Court of Justice and i-Iuman I~ights in 1 I , July 2008. This Pro loco I merges 
the Afr ican Court on I-iuman and Peoples' Rights w ith the AU COLIn of Justice . It is now open for 
Signature . 
80 I(cport of the African Court on 1·ll.I man and Peoples' Rights , Executive Coun c il, 131h Ordinary 
Session 24·28, June 2008, Sha ram EI·Sheikh , f~gyp l. fox . CL/44S(XIll) P· I 
81 Ibid. 
82 Ibid. P·2 
83 Th e new Protocol on th e Statute of the Africa n Coun of Ju stice and Human Rights , Supra note 
79 , sti ll contains these limitation s . Th e right or NOOs or individuals to submit cases beron~ the 
Court is subject to or depe nds upon the declaration or the Sta te against which the Compla int has 
been lodged , to accept [he compe tence or the Court to receive s u ch cases. Article 30(t) and Artic le 8 
(3) 
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human and peoples' r ights. 84 Thc judges arc elected by secret ballot by the 

Assembly from the list prepared by OAU Secretary General by way of 

ensuring equity and wider represen tation. It is a requirement that there is 

a gender participation and proportionate representation of the pifferent 

region of Africa and their legal traditions. 85 

More importantly the Court h as jurisdiction to deal with cases and 

disputes submitted to it by interested parties. In addition, the Cou rt has 

the competence to give advisory opinions on any relevant legal matter at 

the request of a member state of the OAU, or any of its organs recognized 

by the OAU . 86 After the establishment of th e AU, whatever legal right or 

privilege attributable to the OAU h as now been transferred to the AU. 

Thus, the Court is now responsible to function under the authority and 

guida nce of the AU as it used to do in relation to the OAU. 

The Court is a llowed to resort to different sources of law including the 

Charter and any other releva nt human rights instruments ra tified by the 

state parties concerned. 87 As a judicial body, the Court has been given 

in s titutional and legal safeguards tha t can ensure the indepe ndence and 

impartiality of the judgcs. Thus, it is a requirement th at presiding judges 

must be persons that have not previously taken part in the same case as 

agents, counsels or advocates for one of the parties in the disputes. 88 

Mea nwhile the judges of the Court a re a llowed to enJoy the immunities 

extended to diplomatic agents under in ternational law. Simi lar ly,. a judge 

of the Court is immune from suspension or remova l from office un less 

under exceptional circumstances. 89 Such situation may include a 

circumstance where the rest of the judges of the Court become unanimous 

8'1 The new Cou rt will have l 6 Judges instead of 1 1. Article -3 
85 The Protocol to the African Charter on )-Iuman and Peoples' Rights, on the Establishment of an 
African Court on H uman and Peoples' Rights adopted in Ouagadougou , Burkina Faso, on 9 June 
1998. Articles 11-14. 
86 Ibid. Article 7 . 
87 Ib id. Article 3(1 ). 
88 Ib id Art icle 17(2) 
89 Ibid. Article 17(3). 
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in maintaining that the judge concerned has bccn found to be no longer 

fulfillin g th e basic condition s required from any judges of the Court. 

A number of institutions a re recognized to be eligible to submit cases to 

the Court. These include the African Human and Peoples' Righ ts 

Commission , African Inte rgovernmenta l Orga niza tion s and state parties to 

an existing case submitted to the Commission. Moreover, the state party 

whose citizen is a victim of huma n rights viola tion can equ a lly submit 

cases to the Courl. 90 Th e Court may entitle NGOs with observe.r s tatus 

and individua ls to institute cases directly in exception a l cases where the 

sta te shall m ake a declaration accepting the Court's jurisdiction to receive 

cases. 91 Therefore, individuals and NGOs are left with the only option of 

taking the ir case to the Commission. 

Here, we shall en deavor or attempt to unders tand the rela tionship b e tween 

th e Court and th e Commission. The Protocol has expressly stated that the 

Court has th e responsibility to com plement a nd reinforce the activities of 

the Commission . As was indicated above , th e responsibilities of the 

Commission include among oth er th ings, promotions a nd protection of 

human and peoples' rights in th e m ember s ta tes . On the other hand, the 

Court is assigned with the responsibility to exercise judicial authori ty on 

m a tters related to human rights and to provide advisory opinions at the 

request of parties enumera ted under the Protocol. 92 It is clear that the re 

is no duplication o f assignment and conilicting jurisd iction between the 

Court a nd the Commission. Som e developm ents93 have taken p la'Ce s ince 

recen t times, whic h I h ave not dealt with due to the limited scope of thi s 

research a nd for the sak e of brevity. 

90 Ibid 5 (I) 
9' Ibid 5 (3) 
92 Ibid . Preamble Para. 8 
93 The merger of the African Cou rt on Human and Peoples' I~ights and the Court of Justice of the 
AU into a single Court an d establ ishes "Th e Africa n Court of Justice and Human r~i ghts" Article 2 
ssup ra note 79 . 
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Un der this section , we h ave seen the mode of relationship between the 

Commission and the other organs of the OAU which is currently the AU. It 

has been s hown that the relationship between the Court a nd the 

Commission is of peculiar importa n ce . Each of them co mplements the 

other thereby promoting the proper protection of human rights in the 

continent. 

Therefore, th e Commission IS not placed in a c ircumstance th at involves 

jurisdic tion a l conflict with the Court and the oth er organ s of ,the AU. 

However , this observa tion is based on the apparent significance of the 

provisions of the law. We sh a ll en deavor to see th c facts on the ground 

under those sections dealing with the actua l workings of the Commission. 

2.8 Relation with National Human Rights Institutions and 
NGOs 

2 .8 . 1 National Human Rights Institutions 

The UN recognizes th c complementary role of national in s titution s in the 

promotion a nd protection of huma n rights. Thus, ECOSOC a dvised that 

states should consider esta bli s hin g local human rights comm ittees, which 

would assist in furthering the work of the UN Commission on human 

rights a t n a tional level. 

Cons istent with this international trend, the African Cha rter calls upon 

state parties to th e C ha rter to "allow the establishment and improvement 

entrusted with the promotion and protection of the rights and freGdoms of 

appropriate national institutions guaranteed by the present Charte r". 94 

Artic le 26 should be read in conjunction with article 25 wh ich imposes a 

duty on states to "promote a nd en s ure through tcaching, education and 

publication, the res pcct of the rights conta ined in the prese n t Charter and 

to see to it that th ese freedoms a nd rights as we ll as corresponding 

obligation s a nd duties are under stood." Artic le 4 5 states as a fun ction of 

94 ChaneI' , Supra note 6 , Article 26 
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the Commission to "encourage national and local institutions concerned 

with human and peoples' rights." 

The Cooperation between the Commission a nd National HumaH Rights 

Institutions (NHRI) is a critical safeguard to ensure that people can obtain 

recourse and redress in the face of injustice . It may function as the 

extended hand of the Commission in member states in promoting and 

protecting human and peoples' rights without interferring in the domestic 

affairs of states. As result, it is important that existing human rights 

commISSIOns are encouraged to p lay an active and central role in the 

upholding of huma n rights. 

The Mauritius Plan of Action sets out that: 

"National institutions and associations could serve as a basis for ilJitiatives 

for human rights in the respective countries, and will help the Commission to 

disseminate the Charter and fulfill its educational mission on human and 

peoples' rights in general. They may also contribute to protective activities 

by providing the Commission with information on human rights violations 

and by assisting the victims of such violations. "95 The Commission ,adopted 

a resolution at its 24th Ordinary Session in October 1998 granting 

national institutions an Affiliated Status. 96 NHRI' s may apply to the 

Commission seeking Affiliated Status. To date , the Commission has 

granted Affiliated Status to 20 National Human Rights Institutions. 97 

For instance, the Ethiopian Human Rights Commission has been' granted 

an affiliated status at the Commission's 41 st Session in Accra. 98 NHRI 'S 

have the following rights and responsibilities. 

QS The Mauritius Plan of Action, 20 th Session held in Grand Bay, Mauritius, 2 1-31 October 1996. 
No. 67 
96 Resolution ACHPR/ Res.3! (XXIV) 98. 
97 Interview with Mr. Francize, Supra note 48 
98 Ibid 
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They can: 99 

l. be invited to sessions of the Commission; 

2. be represented in public sessions of the Commission' and its 

subsidiary bodies; and 

3. participate in the discussions and submit proposals which may 

be put to the vote at the request of any m ember of the 

Commission. However, they don't have voting rights. 

When we look at the Ethiopian situation, Ethiopia has ratified or acceded 

to the m ajor international human rights instruments including the ICCPR, 

lCESCR, CEOAW, CAT, CERC, CRC and the African Charter on Human 

and Peoples' Rights .It has enacted in 1995 the FORE Constitution which 

has incorporated a range of human rights provisions that have their basis 

on the various international and regional human rights instruments. 100 

Under international law, state is the primary duty holder in harmonizing 

domestic law with international and regional human rights standards. As 

provided in article 27 of the Vienna Convention on the Law of Treaties, a 

state "may not invoice the provisions of its il1temal law as JustificatiQI1 for its 

failure to perform a treaty." Thus, the FORE Constitution is one major 

legislative measure through which human rights rules and principles are 

transformed in the Ethiopian legal system. 

The Constitution requires establishment of a Human Rights Commission 

and Office of the Ombudsman. lOl To this effect, proclamations were 

enacted in 2000 to provide for the establishment of these institutions. 

Pursuant to Proclamation No. 2 10 / 2000 l02 among oth ers, the Huma n 

Rights Commission is intended to participate in international human 

rights meetings, conferences or symposia and to forward its opinion on 

human rights reports to be submitted to international and regional organs 

99 Rules of Procedures, Supra note 62, Rule 6. 
100 The FDRE Constitution , Supra note 24, Article. 9{4) 
101 Ibid , Article 55 sub-Articles 14 and 15 respectively. 
102 A Proclamation to provid e for the establishment of the Human Rights Commission , 
Proclamation No. 210/2000 
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such as th e Commission . 103 However, in Ethi opia, th e mandate to submit 

reports on behalf of the Ethiopia n government was not expli citly given to 

a ny governmental ins titutions . 

Therefo re, which institution has the m anda te to prepare re ports to the 

Commission is not clear. However, in practice the FDRE Ministry of 

Foreign Affa irs prepa res these reports In consultation with other 

institutions. For example, Minis try of Foreign Affa irs h as prepa red 

Ethiopia's first state report, to be submitted in November 2008, in 

consultation with the Ethiopian Human Right Commission. 104 Thus, 

national institutions also h ave a role in ensuring compliance by member 

states especially the reporting obligations. 

2.8.2 Non-Governmental Organizations (NGOs) 

There is a lso an interesting interre lation between the OAU, now the AU, 

a nd the Commission with respect to modality through which certa in 

s pecialized ins titutions such as the NGOs may take part m th e 

d iscussions of the Commission. The AU ha s thc power to grant an 

Observer Status to a ny Inter-governmental Orga nization having the 

interest to ta ke part in the discu ssions of the Commission. 105 Like wise 

within the same fram ework of cooperation with different human r igh t 

agents, the Commission itself, acting direc tly , may such grant Status to 

states to Non-governmental Organization s (NGOs) to partic ipate in the 

proceeding of the Commission on issues which sha ll be of interest to ' them. 

In both cases such an Observer Status does not carry a right to vote. 

On the other hand, NGOs, may a pply to have a n Observer Status In the 

Commission . However, NGOs a pplying for this status n eed not be a n 

103 Ibid , Article 6. 
104 In terview with W /0 Ferdosa Abdulkadir, Second Secretary, International Law and Counselar 
Affairs Directorate General, Ministry of Foreign Affairs of th e Federal Democratic Republic of 
8thiopia, on 1 0 Oct, 2008, Addis Ababa. 
105 Resolution on the Criteri a for Granting and Enjoying Observer Status to Non -Governmenlal 
Organizations Working in the field of 1-ILlman and Pcoples ' Rights, AC I-I PR/Res.33 (XXV) 99, 
adopted in 1999. 
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African origin. They are only required to operate in Africa. 106 For example, 

Norwegian Refugee Council (NRC) was granted an Observer Status on the 

cond ition that it submits proof that it operates in Africa. 107Eth.iopian 

Human Rights council is another Ethiopian NGO with an Observer Status. 

Up to now, the Commission h as granted Observer Status to 380 NGOs. 108 

NGOs enjoying Observer Status have obligation to submit a report of their 

activities every two years . These reports s hould include a ll the measures 

taken by the NGO in the promotion and protection of human and -peoples' 

rights protected by the Charter. 109 

In te restingly, the right of such institutions IS not limited to attending the 

public sessions and participating in the discussions of th e Commission or 

its s pecia lized bodies. The NGOs m ay submit proposals on th~ issues 

under discussions th a t may be put to vote a t the request of any member of 

the Commission. The Commission also h as the m andate to allow non­

members of the Commission to attend and take part in the discussions of 

the Commission. 

106 24lh Activity I~epor t of the African Commission on Human and Peoples' Rights, Executive 
Council , 13'h Ordinary Session 24·28, June 2008, Sharm El-Sheikh , Egypt. (EX.CL/446 (Xl11) , 
Annex 11 p.g 
107 Ibid, P-10 
108 Ibid. 
109 Ibid. Supra note 107 
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Chapter Three 

Scope of Jurisdiction and Rules of Procedure of the 
Commission 

3.1. Powers and Responsibilities 

The African Charte r on Huma n and Peoples' Righ ts provides the legal 

fra m ework within which the Commission function s. Under Art , 30 of the 

Char ter th e Commiss ion is conferred with th e power and responsIbility lo 

promote human and peoples' righ ts in the African co ntinent. To this effect, 

the Charter requires that the Commission should h ave independence in 

discharging its respon s ib ility . The mechani sms created for e nsuring its 

independence have been discussed under chapter two of th e thesis . . . 
In addition, the Commission may a lso engage itse lf in inte rpreting the 

Charter. Meanwhile, th e Charter permits th e Assembly of Heads of Stale 

and Government to further assign to the Commission any oth er task 

which th e Assembly may deem necessary. It appears that the 

respon s ibili ly to interpret the provisions of the Cha rter seems .to be a 

quasi-judicia l while its responsibility to ensure the protection of huma n 

and peoples' rights m ay be perceived as a quasi- legisla tive fun ction. The 

scope of responsibilities and power of the Commission appear, therefore, 

multi purpose in n ature . 

Under ch a pter four , each of these functions of th e Commission a re 

discussed in detail. There, the s pecific prac tical cases where compliance 

a nd non-complia n ce of m ember s ta tes have been evaluated in the light of a 

more detailed description of the responsibilities and power of the 

Commiss ion. The objective behind using th is a pproach is to show the gap 

be tween the law and the practice in reality. 
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3.2 J urisdiction 
3 .2.1 Nature of Violations Submitted to the Commission o n 

Human and Peoples' Rights 

The Charter provides tha t the Commission shall dra w inspira tion from 

internationa l law as provided by th e UN a nd other re levant multilate ra l 

in s trumen tS.110 Th e Commiss ion is , thus, empowe red to co ns ider a ny 

communication from a nyon e as lon g as th e re has been a vio la tion 'of th e 

Ch a rter. According to Rule 104 (1 ) (d) of the Rules of Procedure , th e auth or 

of the compla int is required to s how th e a pplicabili ty of th e Cha rter to h is 

o r h er communication a nd to s pecify the provision o f the Cha rter viola ted 

by th e respondent S tate . In a ddition , commun ication m ay con sis t 

vio la tions of other inte rna tion a l human rights instruments w h ich eh e s tate 

is pa rty to it . 

Article l of th e Ch a r ter imposes a n obligation upon s tate pa rties to the 

Ch a rter to enfo rce the rights, duties a nd freed om s en shrin ed in the 

Ch a rter. To this effect, the states a re d ee med du ty- bound to uIJderta ke 

a nd to a dopt legis la t ive or othe r mea sures to give effect to th e provisions o f 

th e Cha rter. 

Thus, in the case Jawara V the Gambia, the Commission held th a t 

Article 1, gives th e Cha r ter a legally b ind in g charac ter a lways a ttributed to 

international treaties . In o ther words, a viola tion of a n y p rovis ion 'of th e 

Ch a rter a u tom a tica lly a mou nts to a violation of Article 1 of th e Cha r ter. III 

He nce, every communication , first of a ll is required to m ention the 

vio la tion of a rtic le 1 o f th e Charte r , be fore re ferring to a ny othe r provis io n 

of the same Ch a r ter a lleged ly viola ted by the re spondent ~-=--
. ,,~ ,. 

11 0 Charter, Sup ra note 6, Article 60 
III Communications 147/95 and 149/96, Sir Dawda K. Jawara V The Gambia, 13th Activity Report, 
(2000), AHRLl, 107 (ACHPR 2000) • 
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3.2.2 Locus Standi 

Locus standi mean s the capacity of a complainant to bring a compla int 

before the Commission. The Charter does not explicitly deal with the 

individua l and NGO communication procedures . It explicitly mentions the 

inter- state communication However, Art 55 a llows th e commission to 

cons ider "o ther communication" . As a result, the Commission. it gives 

access to either n atura l (individual) or juridical persons (NGOs). 

Compla ina nts should not necessarily be victims, their families or persons 

authorized by them. In add ition, complainants do not need to be African 

citizen s or residents . For in s tance, in Baes V Zaire case, a Da ni s h 

nationa l submitted a communication in respect of the illegal det~ntion of 

one of h er colleagues at the University of Kinshasa. 112 

3.2.3 Legal Representation 

The Charter and the Rules of Procedures are s ilent as to the legal 

representation and legal a id to compla ina nts in bringing communication s 

before th e Commission. In order to ass ist compla ina nts represen ti ng 

themselves, the Commission has developed guidelines for the submiss ion 

of communication s . 11 3 However , the Commission does not offer legal 

assistance or aid to compla inants . 114 Thus, NGOs h ave becom e importa n t 

actors in representing a nd providing legal a id. 

According to the Submission Guidelines, communication s shouler include 

th e following: 1 15 

- The complainant's personal detai ls; 

- The government accused of the viola tion ; 

- The facts constituting the a lleged violation; 

- The provisions of the Charter alleged to have been viola ted; 

112 Communication 31/89, Baes V Zaire, 8 'h Activity Report, (2002) AI-I RLR 72 (ACI-IPR 1995) 
113 The African Com missio n on I-Iuman and Peoples' Rights, Guidelines on the 
Subm ission of Communications , Information Sheet No.2. 
I \4 Ibid, 1'-9 
115 Ibid. 1'- 14 

37 

, 
\ 

J 

J. 
" 

, 
I, 

,1 

I 



- Names and titles of government authorities who committed the 

a lleged violation ; 

- Witnesses to the violation; 

- Documentary proof of the violation; 

- Domestic legal rem edies not yet pursu ed and the reasons why they 

have not been pursued; a nd 

- Other in tern a ti onal avenues whic h have co ns idered th.e same 

compla int. 

3.2.4 Registration of Communications 

Once a communication has been submitted to the Commission, the 

Secretariat sends it to the m embers of the Commission. The 

communication will be registered in the Commission's Official Register a nd 

the Secretariat will inform the compla inants the receipt of the auth or's 

letter of compla int1l6 

If the Commission needs information or further clarification IS required , it 

will communicate the compla in a nt. The Commission can only accept 

communications lodged against a state party and not th ose submitted 

against a non- state party to the Charter. In the latter case, the complaint 

will not be registe red a nd the complainants will be informed 

accordingly. I 17 

3.2.5 The Seizure Procedure 

After registra tion of communication , th e Secretariat will send the 

communica tions to the members of the Commission for a pproval. To seize 

the case, at leas t seven out of the eleven m embe rs must a pprove it. 118 The 

examina tion of communications by the Commission takes place in a closed 

session a nd no ora l a rguments are required by the parties- during 

seizure . I 19 

116 Charter, Supra note 6 Anicle 55(1 ) 
J 17 In formation Sheet No.2, Supra note 11 3, p~ 16. 
118 Ch a rter, Supra note 6 , Article 55(2) 
11 9 Rules of Procedu re , Supra note 62, Rule 102 (2) 
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In orde r for the Commission to seizc a communication, fi rstly, th ere must 

be a violation of the provis ion of th e Cha r ter. Secon d ly , th e a llegation mu s t 

on ly be in respect of a m embe r sta te of th e African Union th at ha s ratified 

or acceded to th e Charter. The AU itself cannot be respondent in any 

proceeding before the Commission. After a com m unication has been 

a pproved for seizure, th e Secretariat will inform the parties tha t the 

communication was seized and it s h a ll be conside red for ad m issibility at 

its next session. The pa rties a re expected to submit their comments within 

th ree months . This procedure conforms to a rticle 57 of th e Ch a rter a nd 

Rule 112 of the Ru les of Procedure. 

The se izure a nd ad m iss ibility procedures a re unde rta ke n during sepa rate 

session s. These sessions need not be successive . In Modise V Botswana 

case, the Commission decided to seize of the communication a t its 13th 

Session 12 0 and decla red it admissible a t its 17th session . That m ea n s, afte r 

nearly two and h a lf years. However, in the case Mouvement Burkinabe 

des Droits de Z' Homme e t des PeupZes V Burkina Faso, the 

Commiss ion was seized of th e com munication a t its 23rd Session and 

declared it ad missib le at its 2 4th Session 1 2 1 

3.2.6 Admissibility o f a Communication 

After th e Commiss ion h as seized th e Communica tion, it ha s to decide, on 

th e admissibili ty of the commun ication by underta k ing admissibi li ty 

hearing . Th ere are seven condition s which n eed to be met for a 

comm unication to be con s idered admis sible. These condition s a re 

d iscu ssed below. 

3.2.7 Conditions of Admissibility of a Communication 

Before a Com mun icati on is se n t to th e Secretar iat of the Commiss ion, it 

must fu lfi ll th e admiss ibili ty requirements provided u n der Article 56 of the 

Ch ar ter. The Communicati ons s hou ld: -

120 Communication 97 / 93 . John Modise V Botswana, 10th Annu al Activity Report. 
121 Communication 204 / 97, Mou vement Burkinabe des Driols del 'Hom me et des Peuples"' VBurkina 
Faso, 14th An nual Activity Report . 

39 

.J, 
I 

J . 
. / 

I 
1i 

J, 

/-.r 

,. 

,. 

~I 

I 
t; 

r 

I . .. ~ 

J 



1. indicate their auth or s even if they request a nonymity, 

2. be compatible with the JAU Actj or with the present Cha rter, 

3. not be written in disparaging or in sult in g la n gu age directed 

against the state concerned and its in stitu t ion s or to the AU, 

4. n ot be based exclusively on news di sseminated through the mass 

med ia, 

5. be sent a fte r exh austing local remedies , if a ny, unless it IS 

obvious that this proccdure is unduly prolonged, 

6. be submitted within a reasonable period from the time local 

remedies a re exhausted or from the date the Commission is 

seized of the matter , a nd 

7. not deal with cases which have been settled by these ,states 

involved in accordance with the principles of the Charter of the 

United Nations, or the AU Constitutive Act or the provis ions of 

the present Charter. 

1. Communications should Indicate their Authors Even)f they 
Request Anonymity 122 

As discussed earlie r , a uthors can be eithe r natura l or juridical persons. 

That m eans individuals or NGOs can s ubmit a communication. In case of 

individua ls , a communication is required to in dicate the na me of the 

complaina nts , or authors and their contact address. If it lacks both or one, 

it will not be con s ide red. However, if a compla ina n t wis h es to rem a in 

a nonymou s, he or s h e will indicate his/ h er n a m e and request the 

Commission not to disclose it to the res pondent state . He/ s he doesn 'l 

need to give reasons fo r his / he r request, 123 The commun ication will be 

a ddress as X v the Slate Party, 124 

122 Charter, Supra note 6, Art. 56( 1) 

123 The African Commission on Human and Peoples' I~ights , Communication .. Procedure. 
Information Sheet No.3, P-7 
17.4 Com munication 283/2003, B V Kenya, 17th Activily Rcport (ACHPI,) 
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On the oth er h a nd , where the auth or is an NGO , the n a mes and address of 

th e representatives of the NGO would be required . The Charter does n ot 

reqUIre the authors to be n eutra l pe rson s . For example , in 

Communication 233/99, INTERIGHTS (On Behalf of the Pan African 

Movement and Citizens for Peace in Eritrea) V Ethiopia and in 

Communication 234/99; INTERIGHTS (On Behalf of the Pan African 

Movement and Inter-Africa Group) V Eritrea, INTERIGHTS- filed a 

communication against Ethiopia on behalf of Eritrea. This same 

Organ ization filed a case on behalf of the Ethiopian people against Eritrea. 

This indicates that neutrality of the party submittin g the case is not a 

requirement u nder the Charter. 

2. Communications should be Compatible with the Constitutive 
Act of the AU or with the Present Charter 125 

Fi rst, according to the Constitutive Act of the AU a nd the Charter, 

Communication may be brought only against African states . For insta n cc, 

the Commission has dismissed the communications brought · against 

Bahrain, Yugoslavia a nd USA126 Because these are not parties to both 

instruments, i.e. the Charter and the Constitutive Act of the AU. Similarly 

th e Commission has d ismissed communications brough t again s t Ethiopia 

prior to 1999. 127 

Another form of incompatibility in this regard, is in the case where a 

complainant file s a communication against a non - state entity i. e . 

individuals. That means, th e communication IS brought against a non 

party to both the Constitutive Act of th e AU a nd the Charter. For instance, 

the Commission dismissed a case initiated against thc Secrc ta ry: General 

of the OAU. 128 

125 Charter, Supra note 6, Article 56(2) 
126 Heyns, Supra note 1. P-389 

127 For example, Comm unication 10/88, Getachew Abcbe V Ethiopia , and Communica tion 9/88, 
International Lawyers Committee for Family Reunification V Eth iopia, 7 th Activity Report .. 

128 Ibid, Supra notc 126 
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Second, a lthough a communication was brought against a s ta te party to 

both instruments , it would be inadmissible if it requests a remedy that is 

incompatible with the territorial integrity of one or more states parties to 

the Cha rter. For example, the Commission dismissed a communication 

that requested the Katangese Peoples' entitlement to secede from the 

Democra tic Republic of Congo . 129 

Third , the communication should invoke the prOVISIOns of the African 

Cha rter alleged to have been violated and/or the principles enshrined In 

the AU Con stitutive Ac t . 130 In other words, the author does not have to 

name specific articles or provisions of the Charter. But it has to at least 

show that facts a lleged would violate any of the substantiv!,! rights 

recognized by the Charter or some of the basic principles of the AU 

Constitutive Act, such as "freedom, equality, justice and dignity". 131 

Nevertheless , communications which are In violations of national 

legislations cannot be said to be incompatible with both the Charter an d 

the AU Constitutive Act. 132 

3. Communications should not be written in Disparaging or 
Insulting Language Directed against the State Concerned 
and Its Institutions or to the AU 133 

Although the Charter does not define what 'disparaging' or 'insulting' 

languages mean, it prohibits the use of such la nguages In 

communications. These languages will render a communication 

inadmissible , irrespective of the seriousness of the compla int. For 

example, in Ligue Camerounaise des Droits de l' Homme V Cameroon, 

the authors a lleged serious a nd massive violations, including 46 distinct 

cases of torture, deprivation of food, ethnically motivated persecution and 

massacres of civilian populations. However , the communication was 

129 Communication 75/92, [(atangese Peoples' Congress V Zaire, 8 lh Activity Report, (2000) A I-II~LR 

72 IACHPR 1995) 
130 inrormalion Shee t No.3, Su pra note 123 , p-8 
131 Ibid. 
132 Communication 13/88, Ha djali Mohammed V Algeria , 7'" Activity Report 12000) 'A Hl,LR 15 
IACHPR 1994) 
133 Charter, Supra note 6, Article 5613) 

42 

." 

, 
,. 

I , 
'j 
\ 

I 
\ 



declared inadmissib le for usmg statements such as "Pa ul Bi:ya musl 

respond to c rimes against huma nity", a nd phrases including: '30 years of 

th e c rimina l',' n eo-colonial regime inca rn ated by the duo Ahidjo / Biya', ' 

regime of torturers' and 'government barba rism'134 

4. Communications Should not Be Based Exclusively on News 
Disseminated Through the Mass Media 135 

Communications based exclusively on news di ssemina ted through the 

mass media are inadmissible. However, the a u th or must a sce rta in the 

t ruth of the information before submitting the case to the Commission . For 

instance , in Sir Dawda K. Jawara V the Gambia, the government of 

Gambia a lleged tha t the communication should be declared inadmissible 

because it was based exclus ively on news dissemina ted through the 

media. 136 However , the Commission declared the communication 

admissible. The Commission reasoned th at it would be: 137 

Equally damaging if the Commission were to reject a 

communication because some aspects of it are based 

on news disseminated through the mass media. This 

is borne out of the fact that the Charter makes use of 

the word "exclusive ly ". There is no doubt that the 

media remains the most important if not the only 

source of information ... the issue, therefore, should 

not be whether the information was gotten from the 

media, but whether the information is correct. 

Therefore, if th e author gets the information from the m edia, the n h e/she 

has to m a ke sure it is con-eel before lodging the compla int. 

13<1 Communication 65/92 , Ligue Camerounaise des Droils del' Ho mme V Cameroon , 10 th Activity 
Report, (2000) AJ-IR LR 6 1 (AC I-IPR 1997) 
135 Charter , Supra note 6, Arlicle 56(4) 
\36 Communica lion 147/95 and 149/96, Supra note III 
137 Ibid 
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5. Communications should be Sent after Exhausting Local 
Remedies, If any, Unless It is Obvious That This Procedure is 
Unduly Prolonged 138 

The Charter requires authors of communications to exh aust local remedies 

before resorting to the procedure of the Commiss ion 'unless it is- obvious 

that this procedure is unduly prolonged '. 139 If the local rem edies are unduly 

prolonged , unavailable, ineffective or in s ufficient, the exhaustion rule wi ll 

not ba r con s ideration of the case. Authors of communication s must first 

seek domestic remedies from judicial bodies .14o Non -judicial bodies su ch 

as National Human Rights Commissions are not considered domestic 

remedies. Thus, only local remedies of judicial na ture need to be 

exhausted . However, these judicial remedies also have to be adequate, 

effective and not unduly prolonged. Otherwise, th e complainant is not 

bound to exhaust these local remedies. 

In RADDHO V Zambia case, a lthough the government of Zambia ' ra ised 

the issu e of non- exh austion of local remedies, the Commission dismissed 

th e objection of Zambia and seized the case . 14 1 The Commission reasoned 

that Article 56(5) of the Charter 'does not mean .... that complainants are 

required to exhaust any local remedy which is found to be, unavailable or 

ineffective'. Thus, the Commission concluded that the rem edies referred to 

by the government of Zamia were practically unavaila ble . 

In Mekongo V Cameroon, the communication was decla red admissible 

where appeal has been pending before the courts for twelve years. 14 2 The 

Commiss ion considered it to be unduly prolonged. However, in Kenya 

Human Rights Commission V Kenya, the Commission dismissed th e 

case saying th at it does not con stitute undue delay because th e case has 

138 Charter, Supra note 6, Article 56(5) 
139 Ibid 
140 Information Sheet No.3, Supra note 123, P-9 
141 Communications 71/92, RADD HO V Zambia, 10'" Activity Report , (2000) AHRLR 321 (ACI IPfl 1996) 
142 Communication 59/91, Mekongo V Cameroon, 8'" Activity Report, (2000) AHPRUl 56 (AC HPR 1995) 
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been pe nding only for three months l 43 Simila rly, In Stephen O. "Aigbe V 

Nigeria, the Commission d ecla red the communication inadmiss ible 

becau se: 144 

the complainant had alleged that he sought redress before 

"Several authorities ". The Commission has no indication In the fi le 

before it that there was any proceeding before the domestic courts on 

the matte r. 

Thi s ind icates that complaina nts a re expected to s how the e fforts m ad e to 

exha u s t s u ch rem edies . Neverthele s s, there is a n exception rega rding 

cases of serious a nd m assive viola tion s of human rights. Th e Commission 

holds tha t it must read Article 56(5) in light of its duty to : 14 5 

ensure the protection of human and peoples' rights . .. 

The Commis sion cannot hold the requirement of 

exhaus tion of local remedies to apply literally in cases 

where it IS impractical or u ndesirable f or the 

complainant to seize the domes tic courts in the case oj 

each individual complaint. This is the case where there 

are a large number of individual victims. Dup. to the 

serious ness of the human rights s ituation a s well as the 

nu mber of people involved, su ch remedies a s might 

exis t in the domestic courts are as a practical matter 

unavailable or, in the words of the Charte r, 'unduly 

prolonged . ' 

143 Communication 135/94, Kenya Human Righ ts Comm ission V Kenya, 9 th Activity RepQrt. 
'44 Commu n ication 252 /2002 , Steph en O . Aigbe V Nigeria, 17'h Activity Report,(2003) AH PRLR 128 
(ACHpl~ 2003), para . 15 
145 Communications 140 / 94, 145/95, Constitution Righ ts Project, C ivil Liberties Organiza tion and 
Media Rights Agenda V Nigeria, 13'h Activity Report, (2002 ) AH RLR 277 (ACHPR 1999) Para .56-57 
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6. Communications should be Submitted Within a 
Reasonable Period from the Time Local Remedies are 
Exhausted or from the Date the Commission is Seized 
of the Matter 146 

The Charter does not glVe a specific time frame within which ehe loca l 

rem edies must be exhausted. It is left to the discretion of the Commission 

to determine wh at is meant by a reasonable period. However , it is a lways 

advisable to submit a complaint as early as possible147 

7. Communications should not Deal with Cases which Have Been 
Settled by These States Involved in Accordance With the 
Principles of the Charter of the United Nations, or the AU 
Constitutive Act or the Provisions of the Present Charter148 

Communications which have been settled by an international body such 

as the UN or AU dispute resolutions mechanisms will not be accepted by 

the Commission. For example, if a case has been settled by the IGJ .or the 

Human Rights Committee, no claim can be made to the Commission. On 

the other hand, the fact that a matter has been brought to the attention of 

the High Commissioners for Refugees, for instance, should not preclude its 

being considered by the Commission under this requirement. Because 

such a matter has, therefore, not been settled and it is admi;ssible. 

However, in INTERIGHTS (On Behalf of the Pan African Movement and 

Citizens for Peace in Eritrea) V Ethiopia and INTERIGHTS (on Behalf 

of Pan African Movement and the Inter African Group) V Eritrea, the 

complaint concerned forced population transfers connected with the 

connict between Eritrea and Ethiopia between 1998 and 1999 149 .Under a 

peace settlement to end the connict, reached after the communication was 

initiated before the Commission, a Claims Commission was set up to 

146 Charter, Supra note 6, Article 56(6) 
1'17 Informa tion Sheet No.3, Supra note 123, P-I O 
'48 Charter, Supra note 6 , Article 56(7) 
149 Communications 233/95, INTERIGHTS (on Behalf of the Pan African Movement and Citizens for 
Peace in Eritrea) V Ethiopia, and Communication 234/99, INTERIGHTS (on Behalf of the Pan 
African Movement and the Inter-African Group) V Eritrea, 161h Activity Report (2003) , ACHPR ] 995 
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consider and award compensation, restitutions and other remedie~ for the 

vio lation suffered by the victims of the forced population tra nsfers. On the 

fac ts, the Commission ceased consideration of the case to the Cla ims 

Commission and suspended indefinitely the considera tion of the 

communication. 

The Commission may set up working groups, composed of a maximum of 

three m embers to determine whether or not conditions h ave been met. 

These conditions are cumulative . All of them must be fulfilled. If one is 

mlssmg, then the communication wi ll be declared inadmissible. ISO The 

working groups submit recommendations to this effect. Based, qn the 

recommendations , the Commission decides the admissibility of the 

Communica tions. lS lThe admissibility or non admissibili ty decision will be 

transmitted to the parties . 

In case of inadmissibility, the Commission shall indicate the reasons and 

its decision, in this respect, is final. However, if there a re grounds for 

cha llenging inadmissibility of the case, then the complainant could apply 

for reconsideration. 152 On lhe olher hanJ, in case of admissibility, the 

Commission will inform the compla inant and the responding state to send 

their observations on the meri ts. 

3.2.8 Burden of Proof 

The burden of proof lies on the author, when making allegations, and, 

likewise, on the State Party when rejecting such a llegations. For instance, 

merely a lleging that domesti c remedies are not effective does not suffice to 

convince the Commission that local remedies need not be exhaus'ted. The 

importan ce of the burden is further elaborated in Anuak Justice Council 

V Ethiopia. 1 53 In this case, Oba ng Metho, the Director of International 

Advocacy, instituted a case before the Commission on behalf of lhe Anuak 

Justi ce Council by alleging that the Ethiopian Defense Forces, h as been 

150 Rules of Procedure, Supra note 62 , Rule 1 15 
15 1 Ibid Rule 113 
152 Ibid Rule 18 (2 ) 
153 Communication 299/05, Anuak Justice Council V E thiopia,12th Activity Report (ACHPR) 
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engaged in massive discrimina tion resulting In senous huma n rights 

a buses and violation on the people of Anuak ethn icity, includ ing extra­

judicia l k illing, torture , detention, rape and property destruction. They 

a llege that it cannot seek exhaustion of domestic remedies due to the lack 

of an independent, impartial a nd fair hearing, as a direct consequence of 

the fact that the aggressor is the Ethiopia n government. The respondent 

state i.e. Ethiopia argues that the case is pending before the Federal 

Circu it Court and, therefore, domestic remedies have not been exhausted. 

Thus, the Commission dismissed the case on grounds of inadmissibility 

for non-exhaus tion of local remedies saying that "the applicant must 

provide some prima facie evidence of an attempt to exhaust local remedies 

and they are expected to indicate, for instance, the Courts where they 

sought domestic remedies. If they were unable to use such remedies, they 

must explain why, by submitting evidence derived from analogous 

situations or testifying to a state policy of denying complainant not to 

exhaust local remedies and the case is still pending before the Courts of the 

respondent state and does not meet the crite ria mentioned under Article 

56(5) of the African Charter on Human and Peoples' Rights". 15 4 

3.2.9 Interim Measures 

In cases of a series of serious or massive violations of human and peoples' 

rights, the Commission draws the attention of the AHSG.155 Because these 

type of violations have to be stopped as soon as possible to prevent 

irreparable damage. This is known as a n interim measure. In these cases, 

the Commission doesn 't fo llow its normal procedures such. as the 

admissi bility procedure . However, interim measures are necessary only in 

case of emergency. Thus , the compla inant may request the Commission to 

ta ke interim measures 'to avoid irreparable damage being caused to the 

victim of the alleged violation' or the Commission may do so of its own 

IS .. Ibid 
155 Charter, Supra note 6, Article 580 
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motion. 156 However, interim measures do not have effect on fhe final 

decision of th e case. The Commis sion has clarified that 'in circums ta nces 

where a n a lleged violation is brou ght to th e a ttention of the Commission 

and whe re it is a lleged th at irrepa rable da m age may be cau sed to the 

victim , the Commission will ac t expeditiously a ppealin g to the state to 

desist from taking a ny ac tion th a t may cau se irrepara ble da m age until 

a fter the Commission has h ad th e opportunity to examine the m a tter 

fully'. In International PEN and Others (On Behalf of Saro-Wiwa) V 

Nigeria, 157 the Commission requested Nigeria for a s tay of execution until 

the case is de termin ed by the Commission . However , Nigeria d is regarded 

the provis ion a l measure given by the Commission and the a pplicant was 

executed. 

3.2. 10 Amicable Settlement 

The parties to th e d ispute m ay a pply or the Comm ission on its own may 

offer friendly settlem ent of the d ispute at a ny stage of th e proceedi~gs. 158 If 

both parties accept the offer , then the Commission will assign a 

rappor teur or a Commission er or group of Commissioners to settle the 

case . The Commission will receive a repor t on the terms of th e settlemen t 

a nd the ca se will be closed 159 However , if the case h as not been settled , 

then the Com m ission will proceed to consider th e merits of th e cas~ . 

There is no explicit provision in th e Charter and /or in th e Ru les of 

Procedure , for a micable settlem en t of compla ints . Never th eless, In 

practice, once a communication h as been declared admissible, the 

Commi ssion attem pts to settle th e dis pute a micably . 

' 56 Ru les of Procedure, Supra note 62, Rule III 

157Communication 239/2001, In ternational PEN and Others (on Behalf of Saro-Wiwa) V .. 
Nigeria , 12 th Annual Activity Report 
158 Information S heet No.3, Supra note 123, P-1 3 
'59 Ibid. P-13 
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3.2.11 Consideration of the Merits 

At thi s stage, the Commission wi ll examine the a llegations in light of the 

provIsIOns of the Charter and oth er interna tiona l human rights 

instrum ents. During the proceedings, the pa rties present their case . orally 

or in writing and both parties h ave equa l footing. 160 

First, as stated a bove, consideration of th e merit involves the inte rnationa l 

human rights law and inte rpretation of the Charter in relation to the 

a llegation s of th e complaina nt. Second , it a lso involves the weighing of 

evidence presented to the Commission by the pa rties. Third , the 

Commission may a lso use international huma n rights principles from 

other regiona l human right system s such as the Inter-American and 

Europea n systems. For instance, in the case Legal Resources 

Foundation V Zambia, 16 1 th e Commission referred to the Vide cases of . 
th e Inte r- American Commiss ion and to article 27 of the Vienna 

Convention on the Law of Treaties. 

On the other hand, in cases wh ere respondent states do not respond to the 

a llegations brough t against it, the Commission relies on the fac ts at its 

disposaJ. 162 The Rules of Procedure of the Commission further ,provides 

th a t respondent sta tes from which expla n a tions or statements are sought 

within specified times shall be informed that if they fa il to comply within 

those times, the Commission will ac t on the eviden ce before it. 

However, the fact that the complainant's a llegations were n ot contested by 

the respondent sta te does n ot m ean tha t the Commiss ion will accept them 

as true. Thus , the Commission should examine the a llegation s by 

resorting to a ny a ppropriate method of investigation in order to get 

information from other sources suc h as third parties . 

160 Ibid P- 14 
\61 Commun ications 211 /98, Legal Resources Foundation V Zambia, 14th Activity Report 
162 I~ules of Procedure, Su pra note 62 ,Rule 119(4) 
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F'inally, after a careful consideration of the facts a nd the arguments put 

forward by both s ides, the Commission will decide whether there has been 

a violation of the Charter or not. If it finds a violation, it makes 

recommendations to the state party concerned. 

3.2.12 Recommendations 

The Commission's final decisions are called recommendations . It may be 

argued that these recommendations have no binding effect because no 

Article in the Charter or rule in th e Rules of Procedure defines the status 

of the Commission 's recommendations . At the same time, the m8Jldate of 

the Commission is quasi- judicial. However, it can also be argued that by 

s igning a nd ratifying the Charter, states signify their inte ntion to be bound 

by and to adhere to thc obligations arising from it even if they do not enact 

domestic legis lation to effec t domestic incorporation l63 The Commission 

includes these recommendations in its Annual Activity Reports s\!bmitted 

to the Assembly of Heads of state and Governmentl64 Once it has been 

adopted by the Assembly, then it will be published by the Commission. 

163 Article 14 of the Vienna Convent ions on the Law of Trea ties of 1969. 
164 Charter, Supra note 6, Article 54 
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Chapter Four 

Examining How the Commission Ensures Compliance of 

Member States 

Under Ch a pter three, we h ave examined the scope of jurisdictioIl of the 

Commis sion in securing the complia nce of member s tates in contentious 

cases involving human rights compla ints . It is found out tha t member 

states have accep ted obligation to com ply with the Charter by virtue of th e 

fact tha t they a re s ign a tories to it. 

However, it is a Common knowled ge tha t internation a l and regiona l 

organizations dea ling with huma n r ights cases may not find it easy to 

practically exercise the jurisdiction con ferred upon them by their 

con s ti tu tive legal ins trumen ts . This may be m ore likely in th e case of 

Africa because of the fac t tha t member countries have one of the least 

developed huma n righ ts records in the m ode rn world. African co untries 

a re kn own for their frequent involvement in military coup d 'etas, civil wars 

a nd gross human rights violations induding, among oth ers , genocide . In 

the light of such a background , it will Ilu l be difficult to Imagm e thc 

challen ges tha t the Commission is likely to en counter in exe rcising the 

ju r isdiction given to it by th e Ch a rter. This Ch a p ter , there fore, will 

examine the actua l opera tion of the Commis sion within the scope of its 

jurisdiction . 

4.1 Mandate of the Commission to Ensure State 

Compliance 

The Cha rter specifies different mecha nisms for the member sta tes to resor t 

to by way of complying with its provis ions. Before embarking on describin g 

these mechanis m s, it m ay be pertinent to stress the manda te of th e 

Commission in enforcing th e rights recognized by the Char ter. 

4.1.1 Promotion of Human and Peoples' Rights 

The respons ib ility of th e Commission to p romote human a nd peoples ' 

rights in Africa in volves several specific tasks . On the one h and , the 
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Commission has the power to disseminate information on human and 

peoples ' rights so collected through various mediums including seminars 

and symposium]65 As a result, the Commission has established 

documentation centre used for human rights studies and research, and 

has also organized several seminars, symposiums and conferences. As 

part of its promotional functions, the Commission may make 

recommendations to governments concerned with a given huma n rights 

related issue or situation ]66 Meanwhile, it has to be stressed that the 

Commission acts by way of supplementing institutions of national 

governments that work in the field of human rights. The Commission has 

been cooperating with different human rights stakeholders especially 

National Human Rights Institutions (NHRIs) and NGOs. 

The Commission h as the competence to carry out promotional activities to 

each member state by undertaking missions to ascertain wheth e:r or not 

the member state concerned is d ischarging its obligations under the 

Charter. 167 Thus, each member of the Commission shall submit a written 

report on his/ h er activities provided that it shows the relevance of the 

endeavo rs lxing made by individual members of th e Commission. 168 In 

addition to the collective responsibility of the 

requirement on a n individual basis will make 

practical as possible . 

Commissioners, such . . 

their commitment as 

Although th e Ch arter does not explicitly provide for the appointment of 

Special Ra pporteurs , the Commission has appointed Special Rapporteurs, 

on Prisons and other places of Detention in Africa, on Arbitrary, Summary 

and Extra-judicial Executions and on the Rights of Women. 169 

Commissioners will be appointcd as Rapporteurs. For example, 

Commissioner Dankwa is Special Rapporteur on Prisons in Afr ica. These 

165 Charter, Supra note 6 , Article 4S( 1) 
166 Ibid 
167 In formation Sheet 1, supra note 45, p- l 
168 lbid 

169 Ibid. p-1 2 
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Rapporteu rs make research and documcnl in formation on th e specific 

huma n rights violation a nd report the s itu a lion to the Commission where 

by the Commission gives advice or recomme ndation to the m ember sta tes . 

Furth erm ore, the Charte r gives the Commiss ion a protective ma nda te . 

4.1.2 Protection of Human and Peoples' Rights 

The m ech anisms employed by the Commission to fulfill its task of 

protectio n of the Cha r te r aga inst viola tion by S ta le parties include 

cons idera tion of periodic s tate reports and communication procedures 

applicable to inter-sta te communica tion s a nd individual and NGO 

communications. 170 

4.1.2 .1 Consideration of Periodic State Reports 

Under a rticle 1 of the Cha rter , Member Sta tes agreed to a dopt legi s la tive 

and othe r measures to give effect to the righ ts conta in ed in the Ch·a rter. In 

order to insure this obliga tion, member sta tes are required to report on the 

mea sures the government has taken to give effec t to the rights recognized 

by the Charter. Article 62 of the Cha rter obliga tes Member States to 

submit report every two years saying: "Each State party s hall undertake to 

submit every two y ears, from the date the present Charter comes in.to force, 

a report on the legis lative or other measures taken w ith a view to giving 

effect to the rights and freedoms recognized and guaranteed by the present 

Charter." The Commiss ion has adopted guidelines for Periodic Na tiona l 

Reports. 17 ! 

' . 

In accorda n ce with the guidelines, sta tes a re required to submit initia l 

general reports foll owed by de tailed periodic re ports . In cases whe re s la tes 

submitled report on the m easures unde rtaken in fulfillment of the 

170 V incent O. D rl u Nmehielle, T he J\frican Human I~igh ls System : Its Laws, Practice, and 
Institutions, Martinus Nijho fr Pu blishers, the Hague, 2001 p-lSO 

171 AmendmCIllS of the General Gu idelines for the Preparation of Periodic I~epo rr s by States Parties, 
DOC/ OS/27 (XXIII ) adopted a t the 23 "" Ordina ry Session o f the African Commission, April (20·29), 
1998 in Banjul, The Gambia 
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Charter, then the Commission wi ll consider thc reports and will glvc 

a dvice and recommenda tions. 172 

Another interesting point which need to be mentioned in this context 

relate to m easures applicable to non -submission of reports. First oT all , the 

Secretary of th e Commission has th e duty to inform the Commission , at 

cach session, of a ll cases in which member states fa il to submit report to 

the Commission. Subsequ ent to this , the Commission will authorize th e 

Secretary to send reminders as to th e n eed to submit report as part of the 

obligation of member states . 173 If the state concerned remain si lent, after 

receiving th e reminde r , then the Commission can include fa iled to submit 

report and disch a rge its obligation under the Charter, as part of its yearly 

report to the Assembly. 174 

However , it should be stressed that a state party to the ChaI;,ter may 

equally be obliged to submit add ition a l report on m a tters, th e Commission 

believes that, the report submitted earlier on doe s not conta in adequa te 

a nd full information. 175 This is to say tha t reports to be submitted by 

m ember states should not be nominal as it has to carry fu ll and adequ ate 

information on relevant matters to the satis faction of the Commission . 
• 

4.1.2.2 Communication Procedure 

The communication procedure IS d ivided into: the inter-state 

communication and the individual and NGO communication procedure 

referred to as "other communications" under the Charter. 

172 Orlu Nmeh ielle, Supra note 169, P-189 
173 Rules of Procedure, Supra note 62, Rule 84{l ) 
174 African Commission on Human and Peoples' Rights, State Reporting Procedure , Information 
Sheet No . 4. 1'-172 
175 Ibid, Supra note 172 
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A. The Inter-State Communication 

Concerning the rela tions between the Commission and m ember states, 

th ere is one interesting mandate recognized under the Charter i. e. the 

freedom to conduct inte rstate communications. l 76 If a state pa r ty to the 

Charter believes th a t another signatory state has vio lated any of the 

provisions of the Char ter, then that state is a llowed to condu ct written 

communication with the "offending state " by way of drawing a ttention to 

the m a tter. l77 At the sam e time, this communication shall be addressed to 

the Secretary General of the AU a nd to the Chairman of the Commission. 

This is done with the view to settling the m a tter fri endly withou t involvin g 

the Commission. However, if within 3 months the dispute is not settled, 

eith er state h as the right to submit the case to the Commission 178 Instead 

Article 49 a lso permits a state pa rty having such complaint to refer the 

matter d irectly to the Commission. Despite this , the Commission can deal 

with such m a tters only after ascertaining that the compla ining state party 

h as exhausted all existing local remedies179 

As an exception to this, the Commission may choose to automatically 

consider th e matte r if it is obviou s th at th e procedures for utilizing local 

remedies would be unduly prolonged. ' 80 However, the interstate compla int 

procedure is hardly u sed as a human rights protection mechanism. 

Therefore, the individual and NGO complaint mecha nism is the major one 

used for protection of huma n rights. 

B. Individual and NGO Communication 

In practice, ind ividu a ls, group of individua ls an d NGOs can lodge a 

compla int as to the violation of the Cha rter by a state pa rty . As mentioned 

earlier the basis for considering this ty pe of communications is Al'ticle 55 , 

176 Charter. Supra note 6. Article 47 
177 Ibid . 
1'/8 Rul es of Procedure. supra note 62. Rule 92 

179 Ibid Art. 50 

'80 Ibid 
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which a llows the Commission to consider "other communications". 

However , n either the Charter nor the Rules of Procedures defin e the term 

"other communications. " In effect, the Commission a llows it. How to 

submit communications h as been discussed in deta il in chapter. three 

dealing with the jurisdiction of the Commiss ion. 

4.1.3 Interpretation 

Article45 (3) of the Cha rter gives the Commission the manda te to interpret 

the provisions of the Charter. It may do so at the request of tJ:1e OAU, 

States Parties and NGOs. The interpretation must be undertaken in light 

of initia l human rights law, such as the UN Charter , the OAU Charter , the 

UDHR, a nd other conventions ratified by States Parties .18l This m a ndate of 

the Commission is s ignificant regarding the provisions of the Cha rter 

which are unique to it i.e. which are not tackled by any other regional or 

in ternation a l human rights instruments. These a re provisions related to 

group rights, duties , and economic, social and cultura l rights . However, to 

da te, except some NGOs neither the OAU nor a state party has required 

the Commission the interpretation of the provisions of the Charter. 182 

4.1.4 Other Tasks 

The Charter a lso suggests that the Commission can perform a ny other 

task which may be entrusted to it by the Assembly of Heads of State and 

Government. 183 Although, it is not clea r as to what constitutes "any other 

tasks", so far the AHSG has not entrusted any other task out side those 

provided under the Cha rter. 184 

lSI Charter, Supra note 6 , Article 60and 6 1 
182 Information sheet No 1, Supra note 45, P-16 
183 Charter, Supra note 6 , Article 45(4) 
184 Supra note 182, p- 17 
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4.2 State Compliance to the Charter 

As discussed earlier, member states of the OAU / AU that ha ve ra tified the 

Charter have the obligation to recognize the rights , duties, a nd freedoms 

en shrined In the Charter. 185 To this effect, they are expected "to adopt 

legislative or other measures," 186 States parties a lso h ave "the duty to 

promote and ensure through teaching, education and publication the resp ect 

of the rights and freedoms ... " guaranteed by the Charter. 187 S'imilarly, 

states also h ave the duty to "guarantee the independence of the courts" and 

to "allow the establis hment and improvement of appropriate national 

institutions entrusted with the promotion and protection of the Charter." 188 

There are a lso some specific ways and manners throu gh wli.ich the 

Commission is expected to secure the compliance of the s tates in thc 

appropriate cases. Firstly, the State reporting mechanism as required 

under Art. 62 a nd the state complia nce with the recomme nda tion s given 

by the Commission , would amount to dischargin g obligations, under thc 

Charler. Do the stales act, as communicated by the Commission, as a 

matter of serious inte rn ational legal obligation or treal il as a n optiona l 

matter left for th eir discretion? Assuming the states fa il to comply , what 

can the Commission do to enforce its decisions? These a nd similar issues 

will be addressed in this particular ch apter. 

4.2.1 State Compliance with the Requirement to Report 

As of May 2008, oUl of the 54 stales which have ra tified the Charter 15 

s tales never submitted reports to th e Commission so far. 189 For inslance, 

185 Charter, Supra note 6 , Article I 
186 [bid 
187 Ibid, Art . 25 
iSS Ibid , Art. 26 
189 2 4th Activity Report of the AC HPR, Executive Council , 13 th Ordinary Session, 24-28 June 2008 , 
Sharm EI·Sheikh , Egypt. Ex.C L/446 (XIII) 254,p-45 
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to date, Ethiopia h as n ever submitted a report. It has 4 overdue reports. 190 

According to ou r sources, the Ethiopian report is still in preparation and is 

expected to be submitted on November 11 , 2008 19 1 

But it is possible that, states with overdue reports can combine their 

initial and all their overdue periodic reports in a single report . Rule 89 

states that: "The Secretary s hall, at each session, inform the Commission of 

all cases of non- submission of reports or of additional information "" In 

such a case, the Commission may send through the Secretary, to ~he state 

party... a reminder relating to the submission of the report or additional 

information". If, after the reminder, the state pa rty s till does not submit the 

report or the informa tion required , the Commission sh a ll indicate this in 

its annual activity reports to the Assembly of Heads of S tate and 

Government of th e OAU / AU . Rem inders may still be sent to State Parties 

every three month s . 

At each session , status of s ubmission of state re ports wi ll be published . 

This is the only s trategy used, so far, by the Commission in order to 

persuade the non reporting state to c.omply with its requirement. 192 In 

practice, the Commission also receives shadow reports from NGOs having 

a n Observer Status. However , the so-called s h adow reports will not be 

published. It is used as a source of inform a tion for the Commission. 193 

Status of Submission of Reports by States Parties 

The status of submission and presentation of the per iodic Reports of.states 

as at the 43 rd Ordinary Session of the Commission s tood in Tables 4.1 to 

4.6 as follows: 194 

190 See Table 4.6, Li st of states which have not submitted any reports. 
1'> 1 intelvicw with W / 1'0 Ferdosa , Supra note 104 
192 intclview with Mr. Francis, Su pra notc 49 
193 Ibid. 
I" All tables are tak en from 241h Activity Repor t, Supra n ote 189, pp 45-48 
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4.1: Sta tus of Submission of Reports 

No . Category Number of · 
, ; 

States 
1 States which have submitted and presented a ll 15 

Reports 

2 States w hich h ave submitted a ll the ir Reports 2 
a nd will presen t the n ext Report at th e 44th 
Ordinary Session of the African Commission 

· 
3 States which have submitted two (2) or more 7 

Reports but still owe one or more Reports 

4 States which h ave submitted one (1 ) Repor t 13 
but still owe more Repor ts. 

5 States w hich h ave not submitted any Report 15 · 

Table 4.2: States wh ich h ave submitted a nd presented a ll th e ir Reports: 

No . State Party 
1 Cameroon 
2 Central African Re public 
3 DRC 
4 Egypt 
5 Libya 
6 Ma uri tania 
7 Nigeria 
8 Ken ya 
9 Uganda 
10 Seychelles 
11 South Africa 
12 Sudan 
13 Tanzania 
14 Zambia 
15 Zimbabwe 
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Table 4.3: S tates whi ch h ave submitted all their Reports a nd will present 

the latest one at the 44th Ordinary Session of the African Commission on 

Human and Peoples ' Rights: 

No. State Party 
1 DRC 

~- Namibia 

Table 4.4: States which have submitted two or more Reports but owe 

more: 

~-

No. State Party Status 
1 Benin 3 overdue Rq:>orts 
2 Burkina Faso 1 overdue Report 
3 Gambia 6 overdue Reports 
4 Ghana 3 overdue Reports 
5 Namibia 2 overdue Reports 
6 Senegal 1 overdue RqJort 
7 Togo 2 overdue Reports 

Tabic 4.5: States which have submitted one Report but owe more: 
----- - -~----. ._._--

~ i'J!2.:. _ State Party Status 
1 
--~---

.ArJ!S9I~ __ . _ 4 overdue Reports 
2 Burundi . 3 overdue Rq~orts _ 
----.-~ 

-Cape Verde 
--- . -

3 5 overdue Reports 
4 Chad 3 overdue Re120rts --
5 Congo (Brazzavill~ 2 overdue Reports 
6 Guinea Re12ublic 4 overdue Re120rts 
7 Lesotho 2 overdue Reports 

eL- Mali 4 overdue Re120rts 
9 Mauritius 5 overdue ReEorts 
10 Mozambique 5 overdue Reports 
11 _Ni.~ 1 overdue Report 
---.~ ._----
12 Saharawi Arab 1 overdue Report 

'---- Democratic.Rq.>. f...------------ -----
13 __ L.':')waziland 3 overdue Reports 
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Table 4.6: States whi ch have not submitted any Reports : 

No. S tate Pa rty Sta tu s 
1 Botswan a tI 10 overdue Re ports 
2 Comoros 10 overdue Reports 
3 Cote d'lvoire 7 overdue Reports 
4 Djibouti 8 overdue Re (2orts 
5 ~uatorial Guinea 10 overdue Re ports 
6 Eri trea 4 overdue Reports 
7 Ethiopia • 4 overdue Reports 
8 Ga bon 10 overdue Re ports 
9 Guinea Bissa u 10 overdue Reports 
10 Liberia 11 overdue Reports 
11 Mada gascar • 12 overdue Reports 
12 Ma la wi 7 overdue Reports 

1:3- Sao Tome and Princi~ 10 overdue Re ports 
14 Sierra Leon e 12 overdue Re(2orts 
15 Somalia 11 overdue Re ports 

In the light of thi s s itua tion, on e may conclude th at m ost o f the s ta tes do 

n ot report within the sch edule provided for them. But, in the case of 

prompt submi ssion , it is sufficient to suggest tha t the reports necessarily 

conta in ac tiviti es and m easures ta ke n In compliance with the 

recommendation s of the Commiss ion. 

4.2.2 State Compliance with the Recommendations of 
the Commission 

Recommenda tion I S the other m echa nism which the Commission 

communicates its position, on a given huma n righ t case, to the sta tes 

concerned. As is provided under Art. 45 sub Art. 2 of the Cha rter, the 

Commiss ion may receive communication by conce rned pa rties includ ing, 

ind ividua ls , group of individua ls and NGOs . Unde r th e Charter , the 

Commission is sues "recommenda tion s" to state pa rties, which is differen t 

from "decis ion s" which would be binding on the State parties. By way of 

discharging its respon s ibilities, the Commission has developed a 

procedure for receiving complaints alleging viola tions of the Cha rter by 

S tates pa rties to the Charter. Wh en the Commission finds out tha t th erc 

was indeed a violation , it would be respon s ible not only to indicate the 
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provi s ion s violated, but a lso to recommend remedial measures su ch a s a n 

interim measure to be adopted by the state concerned. 

However, very little is known about what states usually do In response to 

the Commission 's recommendations. Again , th e Charter and the -Rules of 

Procedure of the Commission do not address the fate of recommendations 

commu nicated to the States concerned. The Commission a lso does not 

have a ny follow-up mechanism or policy in place to monitor state 

compliance with its recommendations. 

However, as the practice of the Commission shows, the Sec retariat usually 

keeps on reminding the states to honor their obligations, under Article 1 of 

the Charter. l95 This is because the Commission does not have a clear 

mandate to take further action , by way of enforcing its decisions. 196 The 

Commission has acknowledged that the lack of state compliance-with its 

recommendations as "one of the major factors of the erosion of the 

Commission's credibility. "1 97 Thus, compliance solely relies on the good will 

of the member states. 

4.2 Review of Selected Cases Submitted to the Commission 
4.3.1 Cases in which member states showed compliance 

Due to the difficulties to h ave access to the records of the Commission as 

much as one would like to have, the list of cases discussed in this Chapter 

is far from being exhaustive. The cases analyzed below are on ly sample 

cases intended to show the overall trend In the workings of the 

Commi ssion. It may also not be early to indicate that the cases in which 

the Commission succeeded to win the compliance of member states were 

largely 'so ft' cases i.e. not involving politically sensitive matters. 

As a matter of practice, a state pa rty is deemed to have complied with the 

recommendations of the Commission when it acted in accorda nce With the 

1% Info rmation Sheet No. 3, Su p ra n ole 123 p- 17 
19G Interview with Mr. Fra ncis, Supra note 49 
197 1 I th Annu al Activity I~eport in November (19 97 R 98), African Commission on I-{uman and 

Peo pl es' Rights, 2 2nd -23"" Ordina ry Session Pa ra -38, OAU Doc. 0 0c/ OS/43 (XXIII) 

63 



recommendation, expressed the will to effect compliance, or took steps by 

way of implementing the recommended measures198 In the case of 

Pagnoulle (on Behalf of Mazou) v. Cameroon, 199 Abdoulaye Mazou asked 

Amnesty International to pursue a legal action, on his behalf, against the 

government of Cameroon. Mazou had been impri soned in 1984 by a 

military tribunal without trial, witnesses, or the right to defense, for 

allegedly hiding his brother wh o was later sentenced to death [or an 

attempted coup d 'e ta t. After serving his five-year sentence and being 

placed under subsequent house arrest, the accused was n ot reins.tated as 

a magistrate under the Amnesty law enacted by the governmen t on April 

23, 1992. Others condemned to imprisonment, under s imilar condi tions, 

were reinstated . 

The Commission found the Government of Cameroon in violation of . 
Articles 6, 7 sub- Article (1) (b) and (d) , and 15 of the Charter. The 

Commission recommended that "the government of Cameroon draw all the 

necessmy legal conclusions to reinstate the victim as a matter of right. "200 

During the delivery of its initial state report in 2002, acting in accordance 

with Article 62 of the Charter, thc Government of Cameroon reported that 

it had reinstated Mazou to his previous position in the state judiclary201 It 

further claimed that compensation had been offered to Mazou, despite that 

he h ad declined it. The Commission did not make any additional 

recommendations to Cameroon. This means that, in thi s case, the 

Commission seemed to be satisfied th at the Government of Cameroon has 

complied with its recommendation. 

198 Frans Viljoen, Lirette Louw, Slate Compliance \Vith the Recommendations of the ACHPR, 
1994-2004, American Journal of International Law, Jan . 2007, P-3 

]99 Pagnoulle (on Behalf of MazouJ V Cameroon , Communication 39/90, (2000), AHRLJ< 57 
(ACHPI, 1997). 

200 Ibid , P- 61 , Para 31 
:.?Ol 31 s1 Ordinary Session , Pretoria, South Africa, May 6 ,2002 
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The second case was Amnesty International (on Behalf of Banda and 

Chinula) v. Zambia. 20 2 In this ca se, it was a lleged th at th e deportation 

from Zambia to Ma lawi, of Willia m Steven Banda a nd John Lu son 

Chin ula, based on their political convictions, vio lated the Charter. Both 

Banda a nd Chinula were promin ent political figures in Zambia . Both 

complaina n ts were d epor ted to Malawi in 1994 on the basis of allegations 

th at th ey were a threa t to peace a nd stability in Zambia, but only Banda 

was given a n opportunity to contest his deportation order thro.u gh the 

Zambian cou rts. 

Th e Commission concluded that Zambia h ad violated Articles 2, 7 (1) (a), 8, 

9 (2), 10, and 18 (1) and (2) of the Afri can Charter. 203 The Commission 

m ade recommendation saying that: "Zambia must be required to allow the 

retum of William Stephen Band a with a view to making application for 

Citizenship by naturalization. No evidence was laid before the Commis s ion 

for compensation. The e vidence is that Banda had lost his job as Govemor 

after the 1999 Elections. No award for compensation is called for John 

Lyson Chinula died in Malawi. He was a prominent businessman. His 

deportation must have caused prejudice to his busines s interests. I-iisfamily 

is reques ting the retum of his body for burial in Zambia. The Govemment of 

Zambia should grant that wish. 

Th ree years late r the Zambian Government announced the reversal of 

Banda's a nd Chinula's d eportation orders . 20'1 The President autho:-ized the 

repatriation of Chinula's remains to Zambia for reburia l a nd invited Banda 

to return to Zambia uncond itio nally20S Thi s mea sure by thc Government 

of Ga m b ia was considered as an act of com plia n ce to th e Charter. 

lOl Amnesty In terna tional (on Behalf of Banda Chinula ) v. Zam bia, Commu n ica lion 2 12 / 98, 2000 
AHRLR) 325 (ACHPR 1999) 
lOJ Ibid . Paras. 39-40 . 
):04 Africa n Commi ssion on i-Iuman and Peoples' Rights, Report of the Promotiona l Mission to the 

Republic o f Zambia , 9-13 Sep tember 2002 , 1'- 10 (2002) 
205 Ibid. 
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The third case was Constitutional Rights Project v. Nigeria 2 06 In this 

case, complainants were a rres ted in June 1995 a nd detained without 

being ch a rged or tried for m ore than two years before a complain t was 

lodged with the Commission. This situa tion had not changed for the 

better. And finally, the Commission decided the case in November 1999 . 

The Commission found Nigeria in vio la tion of Articles 6 , a nd 7(1) (a ) and 

(d) of the Charter. The Commission appealed to the government of Nigeria 

e ither to charge the deta inees or release them. Nigeria complied and 

ch a rged the detainees 207 

Finally, the fourth case is Centre for Free Speech v. Nigeria. 208 In this 

case, four journalists were tried in secret by a military tribuna l a nd no t 

a llowed access to counsel of their choice . Under military decrees the 

jurisdiction of regular courts to h ear a ppea ls from military t ribuna ls was 

ou sted, leaving the journa li sts without a ny right to a ppeal the ir se n ten ces . 

Th e Commission found tha t Nigeria had violated Articles 6, 7 (1)(a ) and (c), 

and 26 of the Cha rter. The Commission also urged th e Nigerian 

government to release the four journa lists. The Nigerian government 

complied and eventually re leased the journalists 2 09 

4.3.2 Cases of Non-Compliance 

Under this section , we s ha ll examine the various circums ta n ces under 

which a state party m ay be deemed a non-complying state . Non­

complia n ce refers to cases in which states parties did not implement a ny - ; 
of the Commission's recommendations or where states pa rties did not 

accept the findings of the Commission, challenging it on factual or legal 

ground s 2lO Indeed, there h as not been a precedent in which a non ­

co mplying s ta tc faced expuls ion, san ction or a ny other pun:tive m easures. 

As the cases involving non-compliance would show, victims of huma n 

righ ts violations have found themselves helpless whe re the state 111 

'U6 Constilu tional Rights Project V Nige ria , Com munication 153/ 93,2000 ACHPR 248 (ACHPR 
1999) 

207 Fmns Viljocn. Supra note 198. P- 15 

20X Center for Free Speech v. Nigeria , Communication 206/97,2000 AHr~L1~ 250 (AC HPR 1999) 
209 Ibid, Su pra note V p-6 
.no Ibid. 198, p-4 
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question declined to comply with the recommendation of the Commiss ion . 

Some selected non -complia nce cases a re summarized below. 

The firs t case wa s Constitutional Rights Project of Nigeria (on Behalf of 

Ken Saro - Wiwa V Nigeria) , 2 11 a Nigeria n environmenta l righ ts 

a dvocate a nd leade r of the Movemen t for the Survival of the Ogoni Peoples 

(MOSOP) , a nd eigh t of hi s kinsm en were senten ced to death by a Specia l 

Tribuna l. The Constitution a l Rights Project (C R P), a non -governmenta l 

human rights advocate in Nigeria s u bmitted a compla int on beha lf of 

them, a lleging that the Nigeria n gove rnment ha d viola ted the Cha rter , 

especia lly Article 7 whic h gu a rantee the right to a fa ir tria l and urged the 

Commission to take a n interim mea sure . The CRP a lso filed a n a pplication 

for a stay of execution before the Federa l High Court of Nigeria. 21 2 The 

Commission took an interim measu re requ esting the Nigeria n governmen t 

to su s pend th e execution s until the Commission ha d cons idered the 

case 2 13 However, th e Nigerian government did n ot comply with th e 

Commiss ion 's request. The government disregarded th e Commission 's 

decision a n d Saro-Wiwa a nd his 8 kin s men were executed on November 

10, 1995 2 11 

The second case of non -complian ce was Union Interafricaine des Droits 

de I 'Homme and Others V Angola. 2 15 In this case, ce rta in Sen egalese, 

Ma lia n , Mauritanian a nd other n a tiona ls requested th ese NGOs to 

ins titute a case on beh a lf of them. These West African na tiona ls were 
• 

expelled from Angola be tween April and September 1996 a nd the Angola n 

government rounded a nd expelled the compla ina nts uSin g illegal 

m ea sures . Those a ffected los t the ir belongings in the process . The 

}Jl Two Compla ints were Submitted separa tely by In ternatio na l PEN (on beha lf of Ken Saro- WiwaJ 
V Nige ria, Communication 137/94 a nd the Con.slilLltion ai Righ ts Project of Nigeria (on Behalf of 
Ken Saro-Wiwa) V Niger ia , Communication 139/94, 7 th Annual Activity I~eport (1993- 1994) 
212 Nson gu rua J . Udombana, Toward the African Coun on Huma n and Peoples' Rights: Be l ler La te 

th an Never , 3 Ya le Hum. R l S. and Dev. L.J.4 5, 2000, P- 9 
113 Ibid , Su pra note 21 1 
21 4 Ibid 
215 Union In terafricanine des Droits de I'Homme and O thers V. Angola, Communication 159/96, 

(2000) A J-I RLR 18 (ACI-IPR 1997) 
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compla inan ts maintain th at the Angolan Government violated the 

provisions of Articles 2, 7, (1) (a ), 12(4) a nd (5) of the Charter". 

The Commission found that the Angolan Government violated the right of 

those West African nationals a nd declared that "the deportation of the 

victims constitutes a violation of Articles 2, 7(1) (a), 12(4) and (5), as well a s 

Articles 14 and 18 of the Charte r. " 2 16 Concerning the d a mages for prej udice 

s uffered , the Commission urged the Angola n gove rnment a nd the 

complainants "to draw all the legal consequences arising from the present 

decision." 217 However, it was found that the Angolan Gove rnment didn 't 

comply with the decision of the Commission 218 

Finally, in OUKO v. Kenyu,219 - the compla inant, Mr.Ouko claimed to be a 

s tude nts' union leader at the University of Nairobi , Kenya. He a lleged that 

he was forced to flee the country due to hi s political opinion. Prior to hi s 

fleeing from th e country , h e was a rrested a nd detained without tria l for ten 

months at the basem e nt cells of the Secret Service Depa rtment 

headqua rters in Nairobi 22o The Kenyan authorities took such a m easure 

in response to hi s conrlemnation of the frequent closure of public 

univers ities a nd his dema nd for se tting up of a judicial commission o f 

inquiry into the murder of his late uncle, the former Kenyan Ministe r of 

Foreign Affairs, Mr. Robert Ouko. Throughout his period of detention, 

Ouko was denied bathroom facilities a nd was subjected to both physical 

a nd m ental torture. The compla inan t was no longer in Kenya ami denied 

a sylum in Uganda . 

Therefore, h e had to leave for the Democratic Republi c o f Congo in March 

1998.The Commission found that Kenya was in violation of Artic les 5, 

6,9, 10 a nd 12 (1) a nd (2 ) of the Charter. Thus , the Commission urged the 

21 6 Ibid pa ra. 2 1 

217 Ibid 

/,18 Fran s viijoen , Lirette Louw, Supra note 198, p-S 
219 Ouko V Kenya (2000) A HRLR 135 (ACHP I~ 2000) 
220 Ibid 
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Government of Kenya to facilitate th e safe return of lhe compla inant to his 

home country. However, Kenya didn't comply. Neverlheless, the 

Commission did nothing further to ensure implementation of its decision . 

As a result, Ouko is, reportedly, sti ll living helplessly in exile in Congo 221 

4.3 Sources of Limitations in the Workings of the 
Commission 

Under this section, we shall try to explore the possible reasons for the 
. 

limitations in the workings of the Commission. In doing this, first, we may 

resorl to the experience of other multilateral organization s having 

responsibi li ty lo dea l wilh human right matters. In this respect, the 

Council of Europe, representing another regional m echanism and the UN 

system which represents the global framework for human rights protection 

are found relevant sources of guida nce . 

.,. As far as the European experience is concerned, Article 3 of the Statute of 

the Council of Europe prescribes, as on e of the prerequisite for 

membership , that member states accept obligation to observe human 

ri ghts and respect the rule of law. To this effect , Article 3 of the. Statute 

requires lhat: 222 

Every member of the Council of Europe must accept the 

principles of the rule of law and of the enjoyment by all persons 

within its jurisdiction of human rights and fundamental 

freedoms, and collaborate sincerely and effectively in the 

realization of the aim of the Council. 

221 Supra nOle 2 18 

222Statute or the Councilor Europe, (ETS No. 001), entered into rorce August 3, 1949 , retrievable at 
hup: l/w\Vw I . umn.edu f humanrts / curojcts 1 .. htm f 
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These prerequisites for membership in the Council of Europe wou ld 

remain in force even after th e state has a lready become a fu ll member. 
, 

This mean s that a viola ti on of this obligation m ay eventu a lly lead to 

sanction s, including suspen s ion or expulsion of a member state, as 

provided under Article 8 of th e Statute 223 As su ch , the European 

Convention on Human Rights has evidently become enforceable. 

If we look at the UN enforcement mechanism, for comparison , there is no 

explicit sanction and enforcement mech a nism under the UN system for the 

promotion and protection of huma n rights. The only san ction available 

m ay be the possib ility of su spension of the membe rship of a state that 

keeps on vio lating human rights , relying on by a 2/3 majority vote in the 

UN General Assembly. And this m easure is to be resorted to on ly as a last 

resort. 

However , compliance with huma n rights provIsIons within the UN system 

is not left solely for the possible cooperation and good will of the states 

concerned. This is to say tha t the system permits reliance on some other 

supplem entary m easures. For in s ta n ce, the HRC is a supervisory body 

established under Art. 28 of the ICCPR. The dec is ion s of the HRC a re 

legally considered to be recommenda tions. Thus, compliance is secured in 

a different way. For insta n ce, one of the prerequisite for a dmitting a case is 

securing State's consent to ente rta in complaint. 224 Moreover , fo llowing the 

introduc tion of the follow-up procedures 111 1989 a nd with the 

appointment of the special ra pporteur for fo llow-up on VIews, non 

compliance has become open for scrutiny by the HRC. 225 

223 Article 8 of the S La lule stipulates that "Any mem ber of the Council of Europe which has 
seriou s ly violated Article 3 may be suspended from its rights of representat ion and requested by the 
Com mittee of Ministers to withdraw under Article 7. If such mem ber does not comply with this 
request, the Committee may decide that it has ceased to be a member . 
224 Optional Protocol to the International Covenant on Civil and Pol itical I~ighls of 1976, UNGA Res. 
2200 A(XXI) entered into Force Ma reh 23, 1976. Accordi ng to this Protocol, States shou ld accept 
the HI~C's a u thority to receive cases . 
225 Steiner and Alston, internation al Hu man Righ ts In Context- Law Politics, Morals, (2000) P- 550 
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In the light of th e exper ience of thes e two organizations, it seems clear tha t 

the ACHPR lacks a foll ow-up mech a nism th at cou ld help to mon ito r 

implem enta tion of its recomm endations by the sta tes concerned~ As the 

expe rie nce of the above multilateral organizations has s hown , the only way 

through which it can ma ke a reasona bly d egree of progress could on ly be 

by developing follow up m ech a nism for moni toring imple mentation. 

4.4 New Initiative for Supplementing the Existing 
System 

In th e abse nce of a forma lly created e ffec tive fo llow-up m echani s m , th e 

Commission h a s resorted to some supplementary ac tivities appa rently 

in tended to cultivate culture of complia n ce . Despite the fac L that there is 

limita tion m its ma nda te to underta ke fo llow-up measureS; the 

Commission h a s und e rtaken some forward looking initi atives. First, it has 

been sending reminders Lo state parties ealling upo n them to implement 

its decis ions. Sometimes , the Commission pays promotional vi s its to 

SLaLes tha t n eed en couragement. During such visiLs, th e Commissio!1 

ass igns ind ividua l Commissioners Lo di scu s s m a LLers with the s taLe's 

o ffic ia ls. 

On the o ther hand, th e Commission a lso sends missions Lo several African 

coun tries to invesLigate a llegations of massive a nd se rio u s human righLs 

viola tion s. Based on th e outcome of these miss ion s , th e Commission 

makes recommend a tion s Lo member s La tes . For exa mple , In Forum of 

Conscience V. Sierra Leone Case, 226 24 soldiers we re se ntenced Lo deaLh 

and executed by CourL Martial without the right to a ppeal to a high er 

tribuna l. Thus, the Co mmission sent a d elegation Lo Freetown, Sie rra 

Leon, on a promotion a l mi ssion be tween Februa ry 14 a nd 19, 2900 a nd 

Lh e subject wa s broughL up with re levanL governm ent o fficials in cludin g 

the a LLo rn ey genera l. As a re sulL, legis laLion was passed gra n Ling soldi e rs 

Lhe right of appeal Lo th e CourL of Appeal227 

2" For u m of Consc ience V Sier ra Leone, Commun ication 223 / 98 (2000) i\1 11~L1~ 293 (i\C I IPf, 2000) 
2'27 i ntclv icw with Mr. Franciz, Supra note 4 9 
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At times, the Commission has incorporated follow-up measures as part of 

its findings in deciding individual communications by calling gn state 

parties to enumerate in their next periodic report under Article 62 of the 

African Charter the measures taken with a view to complying with the 

Commission's recommendations. For instance, in the Purohit and Moore 

V The Gambia Case,228 the Commission requested the government of 

Gambia to report to the Commission when submitting it's next .periodic 

report on measures taken to comply with the recommendations of the 

Commission 229 During the examination of state reports, members of the 

Commission will also direct questions to government delegates about the 

implementation of its decisions on communications. However, these efforts 

have been few and have not developed into an established practice. 

Nevertheless, thc Commission is in the process of developing guidelines 230 

The lack of a follow- up provision in the Charter, which led to the ad hoc 

practice of exceptional follow-up, can therefore be described as a factor 

that has inhibited state compliance with the Commission's 

recommendations. These m easures show that the Commission is trying to 

cultivate a culturc of complian ce thereby softening member states' attitude 

towards responding to human rights related complaints . Meanwhile, the 

fact remains that the regional legal system is still helpless in enforcing the 

Charter without resort to the good will of the states concerned. 

218 Purohit and Moore V The Gambia , Communication 241/200 1, 16 th Annual AClivity Report 
229 Ibid, Para.86 
230 . . h . Interview Wit Mr. Franclz, Supra note 49 
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Conclusions and Recommendations 

In this research, attempt is ma de to c ritically look into workings of the 

African Commission on Human and Peoples' Rights. After describing its 

organizational structure and jurisdictions under Chapter two and three 

respectively, I h ave seen the legal mechanisms through which the 

Commission operates and en sures the compliance of member states .to the 

Charter. The different circumstances in which the Commission works 

towards encouraging, enabling and directing member states to comply 

with the Charter a re equally explained in the appropriate places. 

It has been found out that the Commission operates within the scope of its 

jurisdiction to effect compliance. The different cases in which the 

Commission IS shown to deal with given human rights related matters 

show that, there is a good trend towards developing a workable regional 

system in the continent. In a number of cases, it is s hown that the 

member states do comply with the decisions of the Commission. Individual 

petitioners and other non-state actors are also s hown having reasonable 

degree of access to the Commission. 

Having said this, it is a lso important to point out that there a re limitations 

in the way the Commission is trying to en sure compliance with the . 
Charter. One of these limitations, a nd probably the most apparent, is the 

fact that the Commission does not usually follow up wh at the states 

concerned do by way of implem enting recomm endations of the 

Commission. 

The reason for this limitation may be lack of adequate procedl.lre with 

which the Commission can follow up implementations. It appears that 

there is a need for developing a system to follow up till full implementation 

of its decisions by the state concerned. Other wise, it would appear that 

states p,etend to h ave accepted the decision, u sually as a means for face­

saving, i. e. without having th e genuine commitment to implement it. 
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For instance, as have been shown In the cases discussed. in the 

appropriate places, individual African states tend to comply with the 

recommendation of the Commission in one case while avoiding compliance 

in another case. It appears that states exhibit some sort of "double 

standard" in dealing with the decision of the Commission. One possible 

explanation for this could be states choose cases, which are politically 

'soft' and beneficial, in terms of securing a good reputation. Where as the 

same states avoid compliance where they seem to fear running a risk even 

where the finding of the Commission on the matter shows clear violation of 

the provisions of the Charter. In other words, in a good number of 

instances, the working of the Commission may depend on the convenience 

of the states concerned. This pattern is not compatible with the spirit and 

objectives of the Charter. 

Based on the concluding remarks, I would like to make the following 

recommendations by way of upgrading the Commission to the extent 

possible within the scope of the Charter. 

First, its position and status within the AU should be more adequately 

s pelt out and duly recognized. For example, whether or not the 

Commission is a principal or a subsidiary organ need to be further 

considered in the light of the current need to promote human rights in the 

continent. Otherwise, AU can hardly be different from the OAU as far as 

human rights issues are concerned. Thus, it is h ereby recommended that 

AU should secure the agreement of m ember states to accept obligation to 

promote and protect human rights as one prerequisite for membership. 

Secondly, lack of procedural mechanism to follow up implem entation 

seems serious limitation. It will be a self contradiction for the m ember 

states to pledge to faithfully observe the human rights provisions of the 

Charter and not to empower the Commission to have a more elaborate 

compliance to follow up the implementation of its recommend a tions on 

cases duly submitted to it . Thus , it is hereby recomm ended that the rules 
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of procedure may be amended to include a follow up mechanism with 

wh ich the Commission can function bettcr. 

Th irdly, the 

determination 

existi ng practice of the 

of remedial measures 

Commission concernIng 

IS not compatible with 

the 

its 

responsibility to ensure th e growth of a more a dequate human right 

standa rd at a regiona l level. Thus, it is recommended that both the 

Ch arter a nd the Rules of Procedure may be amended to include a set of 

remedies which the Commission can readily award In the appropriate 

cases. This may be done in the best inte rest of the peoples affected by 

ce rtain acts of states vio lating the Charter. For example, th e way 

compensation is determined m ay be based on a uniformly applicable 

regional standa rd to which th e Commission may resort. 

Las t , but not least, the Commission should be supported with adequate 

resources . Its present situation is not conducive for disch a rging its 

respon s ibility as provided by the Charter duly ratified by member states . 
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Appendix 

AFRICAN CHARTER ON HUMAN AND PEOPLES' RIGHTS 

PREAMBLE 

The African States members of the Organization of African Unity, parties 
to the present Convention entitled "African Charter on Human a nd 
Peoples' Rights 

Recalling Decision 11 5 (XVI) of the Assembly of Heads of State a nd 
Government at its Sixteenth Ordinary Session held in Monrovi a, Liberia, 
from 17 to 20 July 1979 on the preparation of "a preliminary draft on an 
African Charter on Human and Peoples' Rights, providing inter alia for 
the establishment of bodies to promote and protect human and peoples' 
rights"; 

Considering the Charter of the Organiza tion of African Unity, wh ich 
stipulates that "freedom, equality, justice and dignity are essential 
objectives for the achievement of the legitimate aspirations of the African 
peoples"; 

Reaffirming the plerlge th ey solemnly made in Article 2 of the said 
Charter to eradicate all forms of colonialism from Africa, to coordinate 
a nd in tensify their cooperation and efforts to achieve a better life for the 
peoplcs of Africa a nd to promote international cooperation having due 
regard to the Charter of the United Nations and the Universal 
Declaration of Human Rights; 

Taking into consideration the virtues of the ir historical trad ition a nd 
the values of African civilization which should inspire and c haracte rize 
their refl ection on the concept of human and peoples' rights; 

Recognizing on the onc hand, that fund amental human rights stem 
from the attitudes of human beings, which justifies their international 
protection and on the other hand that the reality a nd respect of peoples' 
rights should necessarily guarantee human rights; 

Considering that the enjoymcnt of rights and freedoms a lso implies thc 
performance of duties on the pa rt of everyone; 

Convinced that it is henceforth essential to pay particular attention to 
the right to development and that civil a nd political rights cannot bc 
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d issocia ted from economic , social and cultura l righ ts in th eir conception 
as well as universali ty and that the satisfaction of economic, socia l and 
cultural rights is a guarantee for the enjoym en t of civi l and poli tica l 
rights; 

Conscious of their duty to ach ieve the tota l liberation of Africa, the 
peoples of which a re still struggling for their d ignity and genuine 
independence, and undertaking to eliminate coloni a li s m , neo­
colonia li s m , aparth e id , Zionism and to dismantle aggressive foreign 
mili tary bases and a ll fo rms of discrimination, la nguage , religion or 
political opinions; 

Reaffirming their a dherence to the principles of huma n a nd peoples' 
rights an d freedom s con tained in the declarations, conventions and othe r 
instruments adopted by the Organization of African Unity, the Movement 
of Non -Aligned Countries a nd the Uni ted Nations; 

Firmly convinced of their duty to promote a nd protect human and 
peoples' r igh ts and freedoms and taking into account the impartance 
traditionally attach ed to these rights and freedoms in Africa; 

HAVE AGREED AS FOLLOWS: 

PART 1 

RIGHTS AND DUTIES 

CHAPTER 1 

HUMAN AND PEOPLES' RIGHTS 

ARTICLE 1 

The Member States of the Orga nization of African Unity, pa rties to the 
present Cha rter shall recogn ize the rights, duties and freedoms 
enshrined in th e Char te r a nd shall undertake to adopt legis lative or othe r 
measures to give effect to them. 

ARTICLE 2 

Every individual s ha ll be entitled to the enjoyment of the rights and 
freedom s recognized and guaranteed in the present Charte r without 
distinction of a ny kind such as race, ethn ic group , colour , sex, la nguage, 
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religion, political or any other opinion, national a nd socia l o rigin , fo rtu n e, 
birth o r a ny statu s. 

ARTICLE 3 

1. Every individual sh a ll be equ a l before the law 

2. Every individual shall be entitled to equ a l protection of th e law 

ARTICLE 4 

Huma n beings are inviolable. Every human being shall be en titled to 
respect for his life a nd the integrity of his p erson. No one may be 
arbitra rily deprived o f this right. 

ARTICLE 5 

Every individual s h all h avc th e r ight to the respect o f the d ign ity inherent 
in a human be in g a nd to the recognition of his legal statu s . All form s o f 
explo ita tion and degradation of m a n , particularly s lavery, s lave trade, 
torture, cruel, inhuman or d egra ding punishment a nd treatm en t shall be 
prohibited. 

ARTICLE 6 

Every individua l s hall have thc right to liberty a nd to the sccu ri ty o f hi s 
pcrson. No on e m ay be deprived of his frcedom cxccpt for rcasons and 
conditions previously laid down by law. In particular, no one may be 
a rbitrarily a rrested or detained. 

ARTICLE 7 

1. Every individua l shall have the right to have his cause h eard. Th is 
compnses : 

a ) The right to a n appeal to compete nt national organs again st acts o f 
vio lating his fundamental ri ghts as recognized a nd gu a ra nteed by 
conventions, laws, r egulation s and customs in force; 

b) The righ t to be presum ed innocent until proved guilty by a competent 
cou rt o r tribunal; 

c) The right to d efence, including the righ t to be defended by co unsel o f 
hi s ch oice; 



d) The right to be tried within a reasonable time by an impartial court or 
tribuna l. 

2. No one may be cond emn ed for an act or omission which d id not 
constitute a legally punishable offence at the time it was committed. No 
penalty m ay be inflicted for an offen ce for which no provision was m ade 
a t the time it was committed. Punishment is pe rson a l and can be 
imposed only on the offender. 

ARTICLE 8 

Freedom of con scien ce, the profession a nd free practice of religion s hall 
be gu a ra nteed. No one may, subject to law a nd orde r , be submitted to 
m easures res tric ting th e exercise of these freedoms. 

ARTICLE 9 

1 Every individual sh a ll h ave the right to receive information. 

2 . Every individual s h a ll h ave th e right to express and disseminate his 
opinions within t h e law. 

ARTICLE 10 

1. Every individual s hall h ave the right to free association provided that 
h e abides by the law. 

2. Subject to th e obligation of solidarity provided for in Ar ticle 29, no one 
m ay be compelled to join a n association. 

ARTICLE 11 

Every individual shall h ave the righ t to assemble freely with others. The 
exe rcise of this right s hall be s ubj ect only to necessary restrictions 
provided for by law, in pa rticula r those en acted in th e interest of n a tion a l 
security , the safety, hea lth, ethics a nd rights and freedoms of others. 

ARTICLE 12 

1. Every individual sh a ll h ave the right to fre edom of m ovemen t and 
residence within th e borders of a S tate provided h e a bides by the l~w. 

2. Every individual s h a ll have th e right to leave any country including hi s 
own , a nd to return to his count ry. 
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This righ t m ay only be su bject to restric tion s, provided for by law for the 
protection of na tio na l security, law and order, public health or m orality . 

3. Every individua l s ha ll h ave th e righ t , when persecuted , to seek a nd 
obtain asylum in other countr ies in accordan ce with th e law of those 
countries a n d in te rn a tional convention s . 

4. A non -na tiona l legally ad mitted in a te r ritory o f a S ta te Pa rty to the 
prese n t Charter , may only be expelled from it by virtue o f a decis ion 
taken in accorda nce with the law. 

5 . The mass expulsion of non-na tionals s ha ll be prohibited . Mass 
expulsion sha ll be tha t which is aimed a t nationa l, racia l, ethnic or 
re ligious groups . 

ARTICLE 13 

I . Every c itizen sh a ll h ave the righ t to pa rticipate freely m the 
government of his country, eith er directly or through freely chosen 
represen tatives in accordan ce with the provision s of th e law. 

2. Every citizen s h a ll h ave th e right of equa l access to the public service 
of th e country . 

3. Every individua l s ha ll h ave the righ t of access to public p rope rty and 
services in s tric t equali ty of a ll pe rson s before the la w. 

ARTICLE 14 

The righ t to property s hall be guaranteed. It m ay only be en croached 
u pon in the interest of public need or in th e general in te rest of the 
commu nity a n d in accorda n ce with the provision s of a ppropria te laws. 

ARTICLE 15 

Every individua l s hall h ave th e righ t to work unde r equitable a nd 
sati s fac tory co nditions, a nd shall receive equa l pay for equa l work. 

ARTICLE 16 

1. Every individua l sh a ll have th e righ t to enj oy th e best attainable state 
of phys ical a nd m en ta l health . 

2. S ta te Par t ies to the presen t Cha rter s hall ta ke the n ecessary m easures 
to p ro tect the h ealth of their people and to en sure th at they receive 
medical a ttention whe n they a re s ick 
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ARTICLE 17 

l. Every individua l shall have the right to edu cation 

2. Every individual may freely take part in the cultura l life of hi s 
community. 

3. The promotion and protection of m ora ls and traditional values 
recognized by the community sh a ll be the duty of the State . 

ARTICLE 18 

l. The family sh a ll be th e natural unit a nd basis of society. I t sh a ll be 
protected by th e State which s ha ll take care of its physical health and 
moral. 

2 . The State shall have th e duty to assist the family which is the 
cu stodia n of morals a nd traditional values recognized by the communi ty. 

3. The State shall en sure the elimination of every d iscrimination against 
women and a lso ensure the protection of the rights of women and the 
child a s s tipulated in interna tional declarati on s and convention s . 

4. The aged and the disabled s ha ll a lso have the righl to specia l 
measures of protecti on in keeping with their physical or mora l needs. 

ARTICLE 19 

All peoples s ha ll be equal; they s hall enjoy the same respect a nd shall 
have the same rights. Nothing s h a ll justify the dom ination of a people by 
a nother. 

ARTICLE 20 

l. All peoples shall have the right to existence. They shall ha ve the 
unquestionable and ina liena ble right to self-determination. They s ha ll 
freely determine the ir political status a nd s h a ll pursu e the ir economic 
and socia l development accord ing to the policy they have freely chosen. 

2. Colonized or oppressed peoples s hall have the righ t to free themselves 
from th e bonds of domina tion by resorting to a ny means recognized by 
the international communily. 

3. All peoples sh a ll h ave the righ t to the assistance o f the State Pa r ties to 
the present Charter in their liberation struggle agai n st foreign 
domination , be it poli tical, economic or cultura l. 

87 



ARTICLE 21 

1. All peoples shall free ly dispose of their wealth and natural resources. 
This right shall be exercised in the exclusive interest of the people. In no 
case shall a people be deprived of it. 

2 In case of spoilation, the dispossessed people shall have the right to the 
lawful recovery of its property as well as to an a dequate compensation . 

3 . Th e free disposal of wealth and natural resources shall be ex~rcised 
without prejudice to the obligation of promoting inte rnational economic 
cooperation based on mutual respect, equitable exchange and the 
principles of internationa l law. 

4. State Parties to the present Charter shall ind ividu a lly and collectively 
exercise the right to free disposal of their wealth and natural resources 
with a view to strengthening African Unity and solidarity. 

1. State Parties to the present Charter shall undertake to eliminate a ll 
forms of foreign exploitation particularly that practised by 
international monopolies so as to enable their peoples to fully 
benefit from the advantages derived from their national resources. 

Article 22 

l. All pcoples shall have the right to th eir economic, social and cultural 
development with due regard to their freedom and identity and in the 
equal enjoyment of the common heritage of mankind. 

2. States shall have the duty, individually or collectively, to ensure the 
exercise of the right to development. 

ARTICLE 23 

1. All peoples shall have the right to national and international peace and 
security . The principles of solidarity and friend ly relations implicitly 
affirmed by the Charter of the United Nations and reaffirmed by that of 
the Orga nization of African Unity shall govern relations be tween States. 

2. For the purpose of strengthening peace, solidarity and fri endly 
relations, State Parties to the present Charter shall ensu re that: 

a) any individual enjoying the right of asylum under Article 12 of the 
present Charter shall not engage in subversive activities against his 
country of origin or any other State Party to the present Charter; 
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b) Their territories shall not be used as bases for subversive or te rrorist 
ac tivities against lhe people of a ny other State Pa r ty to the Rresenl 
Charler. 

ARTICLE 24 

All peoples s h a ll h ave the right to a general satisfactory envi ronmen t 
favoura ble to their development. 

ARTICLE 25 

State Parties to the presenl Charter shall h ave the duty to promote and 
en sure through teaching, education and publication , th e respect of the 
rights and freedoms conta ined in the present Charter and to see to it 
that these freedoms and rights as well as corresponding obligations and 
duties are understood. 

ARTICLE 26 

State Pa r ties to the present Charter s hall h ave the duty to guaran tee the 
independence of the Courts and shall a llow the establishment and 
improvem ent of appropria le national institutions entrusted with the 
promotion and prolection of the rights and freedoms guaranteed by thc 
present Charler. 

CHAPTER 11 

DUTIES 

ARTICLE 27 

1. Every individua l shall h ave duties towards hi s family a nd society, the 
State and other legally recognised communities a nd the interna tiona l 
community . 

2 . The rights a nd freedoms of each individual shall be exercised with due 
regard to the rights of others , collec tive security, mora li ty and common 
interes t. 

ARTICLE 28 

Every individua l s h a ll h ave the duty to respect a nd consider hi s fellow 
beings without d iscrimination , a nd to maintain relations aimed at 
promoting, safeguarding and reinforcing mutual respect a nd tolera nce . 
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ARTICLE 29 

The individual shall a lso have the duty: 

l. To preserve the harmonious development of the family and to work for 
the cohesion and respect of the family; to respect his parents at a ll times, 
to maintain them in case of need. 

2. To serve his national community by placing hi s physical and 
intellectual abilities at its service; 

3 . Not to compromise the security of the State whose na tional or resident 
he is; 

4. To preserve and strengthen social and national solid a rity, parti cularly 
when the latter is strengthened; 

5 To preserve and strengthen th e national independence and the 
territorial integrity of his country and to contribute to his defence in 
accordance with the law; 

6. To work to the best of his abilities a nd competence, a nd to pay taxes 
imposed by law in the inte rest of the socie ty; 

7 . To prcscrve and strengthen posit ive African cultura l values "in his 
relation s with other members of the society, in the s pirit of tolerance, 
dia logue and consultation and, in general, to contribute to the promotion 
of the moral well being of society; 

8. To contribute to the best of his a bilities, at all times and at a ll levels, 
to the promotion a nd achievem ent of African unity . 
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PART 11 

MEASURES OF SAFEGUARD 

CHAPTER 1 

ESTABLISHMENT AND ORGANISATION OF THE AFRICAN 
COMMISSION ON 

HUMAN AND PEOPLES' RIGHTS 

ARTICLE 30 

An Africa n Commission on Human and Peoples' Righ ts , herein a fte r ca lled 
"the Commission" , s hall be established within the Organization of African 
Unity to promote h u m a n and peoples' righ ts and ensure th eir protec ti on 
in Africa. 

ARTICLE 31 

1. The Commis s ion sha ll cons ist of eleven m embers chosen from 
amongst African persona li ties of th e h igh est reputa t ion , known for th eir 
high morality, in tegr ity, impa rtiality and competence in ma tte rs of 
human and peoples ' r igh ts; particu lar conside ra tion bein g give n to 
perso ns having legal exper ien ce . . 

2. The members of the Commission s ha ll serve in their persona l capacity . 

ARTICLE 32 

The Commission s h a ll not include more tha n on e nationa l of th e sam e 
S ta te. 

ARTICLE 33 

The m em bers of th e Commis s ion sha ll be elected by secre t ba llot by the 
Assembly of Heads of Sta te and Governm ent, from a list o f person s 
nomina ted by the S ta te Pa rties to th e present Cha rter. 

ARTICLE 34 

Each S ta te Pa rty to th e present Cha r ter m ay n ot n ominate more than 
two candidates . The candidates must have the na tiona li ty of one of the 
S ta te Pa rties to the presen t Charter. When two cand idates a re nom ina ted 
by a State, one of th em m ay not be a na tiona l of tha t Sta te . 
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ARTICLE 35 

1. The Secretary Ge nera l of he Organiza tion of African Uni ty sha ll invite 
State Pa rties to the present Cha rter a t least four months before the 
elections to n omina te candida tes; 

2. The Secretary Genera l of th e Organization of Africa n Unity sha ll ma ke 
a n a lpha betical li st of the persons thus n ominated a nd communica te it 
to th e Heads of State a nd Government a t least one mon th be fere the 
election s; 

ARTICLE 36 

The m embers of th e Commission s ha ll be elected for a six yea r period 
and sh a ll be e ligible for re-election . However , the term of office o f four of 
the members elected a t the firs t e lection sh a ll termina te after two years 
a nd the te rm of offi ce of three othe rs, a t th e end of four year s . 

ARTICLE 37 

Immedia tely a fter the firs t election , the Cha irma n of the Assembly of 
Heads o f State and Government of the Organization of African Uni ty sh a ll 
d raw lots to decidc the nam es of th ose members re ferred to in Article 36. 

ARTICLE 38 

Afte r their election , the members of the Commission s h a ll m ake a solemn 
declaration to disch a rge th eir duties impa rtia lly a nd fa ithfully . 

ARTICLE 39 

1. [n case of death or resign a tio n of a member of the Commission, the 
Cha irma n of the Commiss ion sha ll immedia te ly info rm the Secreta ry 
Genera l of th e Organization of African Unity, who s h a ll declare the seat 
vacant from the da te of death or from the da te on whic h th e res ignation 
ta kes effect. 

2. If, in th e una nimous opini on of other membe rs of the Commission, a 
member has s topped di sch a rging his duties for a ny reason othe r .tha n a 
temporary absen ce, the Cha irma n of th e Commissio n s ha ll inform th e 
Secreta ry Gen eral of the Organization o f African Unity , who sha ll then 
decla re the seat vacant. 

3. [n eac h of the cases a nticipa ted a bove, the Assembly o f Head s of S tatc 
a nd Gove rnmen t s h a ll re place th e member whose seat becam e vacan t for 
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the remammg period of his term, unless the period is less than s ix 
monlhs. 

ARTICLE 40 

Every member of the Commission shall be III ofrice until the date his 
successor assumes office. 

ARTICLE 41 

The Secretary General of the Organization of African Unily shall appoin t 

the Secretary of the Commission. He shall provide the staff and services 

necessary for the effective discharge of the duties of the Commission . The 

Organization of African Unity s ha ll bear cost of the staff and services. 

ARTICLE 42 

1. The Commission shall elect its Chairman and Vice Chairman for a 
two-year period. They shall be eligible for re-election. 

2. The Commission shall lay down its rules of procedure. 

3. Seven members s ha ll form the quorum. 

4. In case of an equality of votes, the Chairman shall have a casling vote. 

5. The Secretary General may attend the meetings of th e Commission. He 
shall neither participa te in deliberations nor shall he be entitled to vote. 
The Chairman of the Commission may, however, invite him to spe<!;k. 

ARTICLE 43 

In disch arging their duties, m embers of the Commission shall enjoy 
diplomatic privileges and immunities provided for in the Genera l 
Convention on the Privileges and Immunities of the Organization of 
African Un ity. 
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ARTICLE 44 

Provision shall be made for the em olumen ts a nd a llowances of the 
members of the Commission in the Regula r Budge t of the Orga nization of 
African Unity. 

CHAPTER II 

MANDATE OF THE COMMISSION 

ARTICLE 45 

The functions of the Commission shall be : 

1. To promote human a nd peoples' rights and in pa rticular: 

a ) to collect documents, undertake studies and researches on African 
problems in th e fi e ld of human and peoples' rights, organize seminars, 
symposia and conferences, disseminate information , en courage nationa l 
and local institution s concerned with huma n and peoples' rights and, 
s hould the case a rise, give its views or make recommendations to 
Governme n ts. 

b) to formulae and lay down , principles a nd rules a imed at solving lega l 
problems relating to human and peoples' rights and fundamenta l 
freedoms upon which African Governments may base their legis la tion. 

c) Cooperate with oth er African a nd international institution s concerned 
with the promotion a nd protection of human and peoples' rights. 

2 . Ensurc the protection of human a nd peoples' righ ts under co ndition s 
la id down by the presen t Charte r. 

3 . Interpret a ll the provisions of the present Charter at the request of a 
S ta te Party, an institution of the OAU or a n African Organization 
recognized by the OAU. 

4 . Perform a ny other tasks which may be entrusted to it by the Assembly 
o f Heads of S tatc and Government. 

94 



CHAPTER 111 

PROCEDURE OF THE COMMISSION 

ARTICLE 46 

The Com mission may reso rt to a ny a ppropriate method o f investigation; 

it may h ear from the Secreta ry General of the Organ ization of African 

Unity or a ny o ther person capa ble of en ligh tening it . 

COMMUNICATION FROM STATES 

ARTICLE 47 

. 
If a State Pa r ty to the presen t Cha r ter has good reason s to believe th at 

anoth er Sta te Party to this Cha rter h as violated the provision s of the 

Cha rte r , it m ay draw, by written communication , the a ttention of th a t 

State to the matter. This Commu nication sh a ll a lso be addressed to the 

Secre tary Gen eral of th e OAU and to the Cha irman of the Commission. 

Within three mon th s of th e receipt of the Commu nica tio n , th e S"tate to 

which the Communication is a ddressed s ha ll give the enquirin g State, 

written exp la n a tion or statem en t elu cidating the m a t te r. This shou ld 

include a s mu ch as possible, relevant informa tion rela ting to the laws 

and rules of procedure a pplied a nd a pplicable a n d the red ress a lready 

given or course of action availa ble . 

ARTICLE 48 

If within three month s from the da te on which the or igina l 

commu nication is received by th e State to which it is a ddressed, the 

issu e is not settled to the satisfaction of the two States involved throu gh 

bi la te ra l negotiation or by a ny oth er peaceful procedure , either State 

s ha ll have the right to submit th e m a tter to the Commission th rou gh the 

Cha irman a n d s h a ll notify the other S ta tes involved. 
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ARTICLE 4 9 

Notwiths tanding th e provIs IOns of Art icle 47, if a S ta te Party to the 

p resent Cha r ter con s iders that a nother S ta te Pa r ty h as viola ted the 

provis ion s of the Cha r te r , it may re fer the m atter direct ly to the 

Commi ssion by addressing a communication to the Ch a irman, " to th e 

Secreta ry Genera l of th e Organ ization of African uni ty and th e Sta te 

con cern ed . 

ARTICLE 50 

The Co mmission can on ly dea l with a ma tter subm itted to it after T akin g 

sure th at a ll local remedies, if they exis t , h ave been exha u sted , unless it 

is obvious to the Commission tha t the procedure of achievin g these 

remedies would be undu ly prolonged . 

ARTICLE 51 

1 Th c Commission m ay ask the Sta te concerned to provide it with all 

relevant information . 

2. When the Commission is considering the m a tter , States concerned 

m ay be re presented be fore it a nd submit written or ora l re presenta tion . 

ARTICLE 52 

After h a ving obtained from th e States concerned and from oth er sources 

a ll the information it deems n ecessary and after having tr ied a ll 

appropria te m eans to reach a n amicable solution based on the respect of 

huma n a nd peoples' righ ts, the Commission sh a ll pre pa re , within a 

rea sona b le period of time from th e notification referred to in Ar t icle 48, a 

report to th e States co ncerned a n d communicated to th e Assembly of 

Heads o f S ta te a nd Governme n t . 
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ARTICLE 53 

While tra n smitting its re port, th e Commission m ay m a ke to the Assembly 

of Heads of State and Government such recomme ndations as it deems 

u sefu l. 

ARTICLE 54 

The Commission sh a ll submit to each Ordinary Session of the Assembly 

of Heads of State a nd Gove rnment a report on its activities . 

ARTICLE 55 

1. Before each Session, the Secretary of th e Commission s h a ll m ake a list 

of the Communications oth er than those of State Pa rties to the presen t 

Charte r a nd transmit them to Members of the Commission, who shall 

indicate which Communications s hould be co ns idered by the 

Commission. 

2 . A Communication s ha ll be con s idered by the Commission if a simple 

majori ty of its members so decide. 

ARTICLE 56 

Communications relating to Huma n and Peoples' r ights referred to In 

Article 55 rece ived by the Commission shall be con si de red if they: 

l. Indicate their auth ors even if the latter requests a nonym ity, 

2. Are compatible with the Charter of th e Organization of Afri- can Unity 

or with th e present Charter , 

3 . Are not written in d isparaging or insulting la n gu age directed again st 

the S ta te co ncerned a nd its institutions or to the Organ ization of Africa n 

Un ity, 
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4. Are not based exclus ive ly on news dissemin ated th rough th e mass 

media, 

5. Are sent a fter exhausting local r emed ies, if any, unless it is obvious 

that this procedure is unduly prolon ged , 

6. Are submitted within a reasonable p eriod from th e time local remedies 

a re exhausted or from the d ate the Commission is seized with the m atter, 

and 

7 . Do not deal with cases which h ave been settled by those . States 

involved In accordance with the principles of the Charter of the United 

Nations, or the Charter of the Organization of African Unity or the 

provisions of the present Char ter. 

ARTICLE 57 

Prior to any substantive consideration, a ll communicat ions sh a ll be 

brou ght to the knowledge of th e State concerned by the Chairman of th e 

Commission. 

ARTICLE 58 

1. When it appears after deliberations of the Commission that one or 

more Communications a ppa rently relate to special cases which reveal th e 

existence of a series of serious or m assive violations of human a nd 

peoples' righ ts, the Commission shall draw the attention of the Assembly 

of Hea d s of State and Government to th ese special cases. 

2. The Assembly of Heads of State a nd Government may then requ est the 

Commission to undertake a n in -dep th study of these cases and m a ke a 

factual report , accompanied by its finding and recommendation s . 
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3. A case of em ergency duly noticed by the Commission s ha ll be 

submitted by the la tter to the Chairman of th e Assembly of Heads of 

State a nd Government who may request an in-deplh s tudy. 
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ARTICLE 59 

1. All measures taken within the provisions of the present Chapter shall 

remam confidential until the Assembly of Heads of State and 

Government shall otherwise decide. 

2. However th e report s h a ll be published by the Chairman of th e 
Commission upon the decision of the Assembly of Heads of State and 
Government. 

3. The report on the activities of the Commission shall be published by 
its Chairman after it has been considered by th e Assembly of Heads of 
State and Government. 

CHAPTER IV 

APPLICABLE PRINCIPLES 

ARTICLE 60 

The Commission shall draw inspiration from international law on human 

and peoples' rights, particularly from the provisions of various African 

instruments on Huma n and Peoples' Rights, the Charter of the United 

Nations, the Charter of the Organization of African Unity, the Universal 

Declaration of Human Rights, other instruments adopted by the .United 

Nations and by African countries in th e field of Human and Peoples' 

Rights, as well as from the provisions of various instruments adopted 

within the Specialized Agencies of the United Nations of which th e Parties 

to the present Charter are members. 
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ARTICLE 61 

The Commission shall also ta ke into consideration, as subsid iary 

measures to determ ine the principles of law, other general or special 

interna tional conventions , laying down ru les expressly recogni:<:ed by 

Member States of the Organization of African Unity, African practices 

consistent with internationa l norms on Huma n a nd Peoples' Rights, 

customs generally accepted as law, general pri nciples of law recognized 

by African States as well as legal precedents a n d doctrine. 

ARTICLE 62 

Each State Party sh a ll unde rtake to submit every two years, from the 

date the present Charter com es into force, a report on the legis lative or 

other measures taken, with a view to giving effec t to the rights and 

freedoms recognized a nd guaranteed by the prese nt Charter. 

ARTICLE 63 

l. Th e present Ch a rter shall be open to signa ture , ratification or 

adherence of the Member S tates of the Organ ization of Africa n Un ity. 

2. The in s truments of ra tification or adherence to the present Charter 

s h all be deposited with the Secretary General of the Organization of 

Africa n Unity. 

3. The present Ch arter sh a ll come into force th ree mon ths after thc 

reception by th e SecretalY General of the instruments of ratificat ion or 

adherence of a simp le majority of th e Me mber States of th e Orga nization 

of African Un ity . 
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l. After the coming into force of the present Charter, memb. 
Commission shall be elected in accordance with the relevant I 
the present Charter. 

2 . The Secretary Ge neral of the Orga nization of African Ur 
convene the first m eeting of the Commission a t th e Headquartt 
Organization within ~hree months of the constitution of the Corr 
Thereafter, the Commission shall be convened by its Chairman, 
n ecessary but at least once a year. 

ARTICLE 65 

For each of the States that will ratify or adhere to the present 
after its coming into fo rce , the Charter .shall take effect three 
afte r the da te of the deposit by that State of the instrument of ra t 
or adherence . 

ARTICLE 66 

Special protocols or agreements may, if n ecessary, suppleml 
provisions of the present Charter. 

ARTICLE 67 

The Secretary General of the Organization of African Unity shall 
members of the Organization of the deposit of each instrurr. 
ratification or adhe ren ce. 



ARTICLE 68 

The present Charter may be a m ended if a State Pa r ty makes a written 

request to tha t effect to the Secretary General of th e Organization of 

African Unity. The Assembly of Heads of State and Government m ay' only 

con sider the dra ft amendment after a ll the State Pa rties h ave been du ly 

informed of it a nd the Commission h as given its opinion on it at th e 

request of th e sponsoring State. The amendment s h a ll be a pproved by a 

s imple majori ty of the State Parties. It s h a ll come into fo rce for each 

State which h as accepted it in accordance with its constitutiona l 

procedure three months after th e Secretary General has received notice 

of the acceptance. 
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