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Abstract

The right to life and liberty and security of inluals are protected under international and
regional treaties and under the FDRE constitutios waell. Most of international treaties
guaranteeing for these rights are ratified by Efhija These rights are not absolute as they can
be limited and deprived to enforce criminal lawthe form criminal responsibility. But the
process of depriving for the right to life and libeshall pass via due process of law. The course
of criminal proceeding shall fulfill and realizedtbasic tenets of fair trial guarantee to minimize
miscarriage of justice that would result and notdonvict innocent involved in the process
instead of the real culprits. Cognizant of the fdtman beings are not error proof and practical
administration of criminal justice is influenced ljfferent factors; wrongful conviction of
innocents is inevitable. Furthermore, the propealiztion of fair trial rights and safeguards
cannot immune the system from making mistakesit Beduces the risk of convicting innocent
individuals. Hence wrongful conviction cannot beided. Wrongful conviction is the greatest
injustice done to individuals for the crime theg diot commit. It results in immeasurable breach
of their civil, political and loss of their socic@nomic rights. It is potential to shake confidence
of the public against the criminal justice systaself. Though the issue was internationally
recognized and backed by legal framework; the mwblof wrongful convictions is not
recognized in the Ethiopian criminal justice systerfhis thesis has disclosed some of the
wrongful conviction cases in the Ethiopian contdixhas been revealed that there are cases of
wrongful convictions in which innocent individualgere imprisoned for many years for the
crime they did not commit. Despite the existenddeproblem in the Ethiopian criminal justice
system, there is no legal frame work which allosvgéview of a final conviction after discovery
of new evidence. The right to claim for compensatias a result of damage caused to the
individuals by state machinery is also not reguiat8o it is the focus of this study to appraise
factors contributing for the occurrence of wrongfabnvictions on one dimension and to
scrutinize the legal lacunae with regard to postrgction remedies for persons wrongly

convicted in Ethiopia on another dimension.

Key Words: Wrongful Convictions, Human Rights, lslisage of Justice, Review of Criminal

Judgment, Post- conviction Remedies, Compensations



CHAPTER ONE

INTRODUCTION
1.1. Background

The notion of criminal law under every legal systsnio keep the peace and order of public at
large by punishing and rehabilitating wrong doefterautilizing systematic procedural and
evidential methods to identify the criminals amdhg communities. Despite the difference in
the trial process of criminal cases from statetétes; every legal system endeavor to elicit and
discover the truth by identifying the true perpetra of the crimé. Apart from criminal
investigation techniques, persons accused of carmmeendowed with the right to due process in
the process of criminal proceedings to guaranteerigjhts to life and liberty of individuals
protected under international, regional treatied Bndomestic constitutioh.The right to due
process of law is the right to be treated fairlfficeently and effectively in the course of
administering criminal justice.The mechanisms developed to protect the right coused
persons are the right to fair trial, presumptionirofocence, equality of arms, fair and public
hearing, independency and impartiality of the jiatiz to mention few. The proper application
of these safeguarda accordance with established legal principles and procedures is to
generate fair administration of justice by convicting the guilty ones and acquitting the

innocent individuals.6

The recognition of the right to life and liberty igelf does not mean that the right bearers are
protected. Rather, the existence and enjoymetiitesie rights can be well-defined in case where
they are contested and claimed in case of breadlhescriminal justice system can be regarded

as fair and functional if it is capable of identifg and determining guilt and innocence of

! Daniel Layne Compensation for Miscarriage of idest Internet Journal of Criminology 2010, p, 3&Mable at
www.internetjournalofcriminology.com(Accessed on September 10,2014

2 Marvin Zalman, Criminal Justice System Reform &kbngful Conviction: A Research Agenda Wayne State
University, Detroit, MI,2006,p,477

3 Jeffrey Manns, Liberty Takings: A Framework Fornqmensating Pretrial Detainees, Harvard Law Schdohn
M. Olin Center For Law Economics and Business ,2005
4 .

Ibid
® Michael Naughton, How the Presumption of InnoceReaders the Innocent Vulnerable to Wrongful Cotisits,
2011 p, 41
® Ibid



individuals accused of crinmfeThe practical enforcement of these rights by arahijustice
organs shall be compatible with the spirit of thirnational instruments and other constitutional
rights principle. In the delivery of criminal jus¢, accused persons are presumed innocent
through the trial process and it is the duty of phesecution organ to prove beyond reasonable

doubt that the accused person has committed tbgealicrime he was charged Yor.

The consequence of criminal liability can be sgsithat might entail in loss of life, liberty and
freedoms. Hence the standard proof of beyond reddemoubts is widely accepted in common
law legal systems to render guilty verdict to avtkid risk of convicting innocent individuals.

A criminal law philosophical maxim widely quotedttse Black Estonian proverb: “Let hundred
Criminals run away than convicting one Innocentspal' is also an indicator that wrongful
conviction of innocent persons is condemned from efrly period of criminal justic®. The
maxim tells us that acquittal of the guilty persa@n be tolerated by the society where as
conviction of the innocent may not be acceptableahy standard. Wrongful Convictions of
innocent persons will not serve any purpose ofctirainal law. Despite the existence of these
legal safeguards to protect the rights of individuaccused of crime; the practice shows that
innocents are wrongly convicted for crime that tliegt not commit. Theoretically criminal
justice delivery is expected to convict the offersdand acquit the innocents. But in practice
there are many subjective factors that influeneectburse of the process. Sometimes justice may
be blind due to the fact that there are differaake holders in the system. Particularly the
involvement of human beings in the process whdallidle can bring their own experience and
biases which greatly influence the outcome of #mes-*

" Michael Naughton ,How the Presumption of InnoceReaders the Innocent Vulnerable to Wrongful Cotiwits,
2011,p, 41

® |bid

° H. Patrick Furman, Wrongful Convictions and thecA@cy of the Criminal Justice System, Reproducgd b
permission. Colorado Bar Association, 32 The Calorhawyer 11 (September 2003), P, 11

10 Keith A, Findley, Wrongful Convictions: Encyclogia of Psychology and Law, 2007, Sage Publications,
available atttp://www.sageereference.com/psychologylaw/Artia@53.html(Accessed on September 15, 2014)

1 susan A. Bandes Protecting the Innocent as thaalPyi Value of the Criminal Justice System, Univgrsif
Michigan Press, 2008 p,413



The existence of wrongful convictions was recogaine other jurisdictions long years atfo.
Furthermore; in recent period the accuracy of tirainal justice system has been questioned by
revelations, mostly generated by new DNA invesiigatechniques of innocent people across
the country in prisons including those on death ptxenomenon® Of course, there are countries
in which innocents were charged and convicted @mndesl the sentence in terms of life in the
form of death penalty, life imprisonments for thire they did not committetf. No matter how

a given state criminal justice is strong enoughongful convictions of innocents are sure to
occur’® The recurrent existence of the problem of wrongbnvicting innocent had been
recognized in both Common Law and Civil Law leggstems which had also ensued in
designing the mechanism to review the already sedugrroneous convictiori8.

1.2 Literature Reviews

In finding out works of other authors and materthist are related with wrongful convictions in
the Ethiopian context the writer had made unresksaarch. To the extent of my reading goes |
have not come across literatures or reviews thdtesd the causes, impacts and practice of
correcting wrongful convictions and review of finaliminal judgments including the right to
compensation for damage suffered as a result. Tdrerarticles and journals that discusses on
specific themes of Ethiopian criminal justice systike presumption of innocence, burden of
proof, legal representations.Those literatures generally discuss the substandescope of
these and their impacts on the whole outcome of dfmminal proceedings. However the

discussions in these literatures do not cover $sae of wrongful convictions and review of

12 Bruce A. MacFarlane Wrongful Convictions: The Effef Tunnel Vision and Predisposing Circumstarinee
Criminal Justice System, 2006,P, 3 See also “Caimgcthe Innocent: A Triple Failure of the JustiSgstem”
(2006) 31 Manitoba Law Journal 403

3 Naughton, Supra Note at 5,p,11

4 Miranda Jolicoeur International Perspectives omigful Convictions: Workshop Report, September 2010

1% |bid

18 |bid

7 Worku Yaze Wodage, Presumption of Innocence andRibguirement of Proof Beyond Reasonable Doubt:
Reflections on Meaning, Scope and their Place uBtléopian Law in Wondwossen Demissie (Ed.), HurRights

in Criminal Proceedings: Normative and Practicgbéas, Ethiopian Human Rights Law Seriésl. 111 ,2010 ,See
also Simeneh Kiros Assefa, The Principle of thes@mption of Innocence and its Challenges in thdoltan
Criminal Process, Mizan Law RevieWol. 6, No. 2, 2012




criminal judgment under the Ethiopian criminal jostsystem. The right to compensations for

victims of wrongful convictions as a remedy is adstheme that has not been articulated yet.

1.3. Statements of the Problem

The deprivation of right to life and liberty can justified for the purpose of enforcing criminal
law through due process of law. In spite of thesexice of most modern and sophisticated
criminal justice system in the world which uphota the proper implementations of the fair trial
rights; states are not perfect and they cannotdeeffom defects in delivering justit®Hence,
Ethiopia cannot be immune from such miscarriagegusfice. The problem of wrongful
convictions in Ethiopia may even get worse thaneeigd. Low level of economic status and the
standard of delivering of judicial service have @verse relation. Hence taking into
consideration the current economic status of Ethidpe problem with wrongful convictions

might be unfolding.

As legal practitioner the writer came to recogrtizat there are issues with regard to review of
final criminal judgments under the Ethiopian criadinustice system. There are cases of
wrongful convictions which have exhausted their egdpprocedures but later found innocent
upon discovery of new evidence that prove agaimbeyeasonable doubt that the crime was not
either committed or the accused did not commitsiid crime. This is where the justice system
is failed to achieve its purpose. Even thoughisbae of review of final criminal judgment upon
discovery of new evidence is governed in othersgidtions; it is not governed under the
Ethiopian law? The measurement of beyond reasonable doubt taairévious court has ruled
is going to be over ruled again by other “Beyondsmmable Doubts” standards. So, it requires
solutions to protect rights of the innocent induads who are wrongly convicted. Even though
the situation is protected under international humghts explicitly as independent right, the

Ethiopian criminal justice system is failed to resg to the probleM. FDRE constitution is also

18 Lynne Weathered , Wrongful Convictions in AustaliCincinnati, Ohio Innocence Project, April 20p11

19 |CC statute, ICTY, ICTR, African court of humandapeoples right protocol art.46, See also Artici6) of the
ICCPR provides that When a person has by a finalsien been convicted of a criminal offence and mhe
subsequently his conviction has been reversed ohdsebeen pardoned on the ground that a new orynewl
discovered fact shows conclusively that there hesnba miscarriage of justice, the person who héfered
punishment as a result of such conviction shaltdmpensated according to law, unless it is prohed the non-
goisclosure of the unknown fact in time is whollypartly attributable to him

Ibid



silent on the right compensation for unlawful détamand wrongful convictions though ICCPR
duly protect for the right to claim compensatioons dinlawful arrest, unlawful detention and in
cases of wrongful convictions under its article)®bd 14(6) plainly.

There is no legal mechanism for claiming and rermeglyictims of wrongful convictions under
current Ethiopian criminal justice system either rietrial of proceeding for good cause or claim
for compensation as a result of the harm suffesed gesult. The system does not provide for
legal mechanisms to rescue the innocents who wesagly imprisoned for serious and capital
punishments.

So what remedies are available for the wrongfulbnwcted persons under the Ethiopian
criminal justice in securing the right to libertf/the wrongly convicted? What about the right to
claim for compensation as remedy for the damagke®d as a result? In providing for long-
lasting elucidation to the issue; the study wilcaexamine recurrent causes that contribute for

the occurrence of the problems to work on redutiog front to an end.

1.4. Objectives of the Study
The general objective of the research is to inspetexistence of wrongful convictions under
the Ethiopian criminal justice systems and exangniar remedies available to resolve the
problem. The specific objectives to be dealt i3 heper will be aimed:
« To assess factors contributing for the occurrerfogrongful convictions its prevalence
and the impact of the problem in the process ofiadtering criminal justice in Ethiopia.
« To appraise and assess for the availability of lléganework for review of criminal
judgment upon the discovery of new evidences tmesaie innocent individuals wrongly
convicted for crimes.

« To identify the existence of the right to compeiwatas a remedy for the victims of
erroneous conviction for the damage they sufferethb acts of agent of the state in the
Ethiopian criminal justice.

+ Measures to be taken to reduce the risk of wrongdualictions are the objectives to be

dealt in this thesis.



1.5 Research Questions

The existence of wrongful convictions in the crialijustice have the impacts on the system
itself by shaking the public confidence since tlgsteam allows for the wrong doers to go free
and potentially commit further crimes whereasith®cents are convicted and serve sentence
imposed on them for the crime they did not comhalso create emotional wound that cannot
be healed on the families and relatives of the @enb persons convicted of the crime. Basing the
assumption that the impacts of wrongful convictiogreatly affect the credibility of the
Ethiopian criminal justice system; the researchstjaas that are going to be addressed in this

thesis are:
1. Are there problems of wrongly convicting innocemt&thiopia?

2. What are the impacts of wrongful convictions ane tacurrent factors contributing for

the occurrence of the problem?

3. What legal frameworks are developed to review tiges in cases where individuals are

wrongfully convicted and serving sentence undetBtiéopian criminal justice?

4. What has been the practical experience of cormgctimongful conviction cases in
Ethiopia?

5. Is there the right to claim compensation for thendge suffered by victims of wrongful

convictions in Ethiopia?

6. What kind measures should be considered in prexgrdand minimizing the risk of

wrongful convictions?

1.6 Methodology

This research is a doctrinal legal research basdabth the primary and secondary sources. The
primary sources utilized are interviews conductetth \ludges, Prosecutors, Advocate and Case
studies of court decisions. To show the scope@®ptioblem under the Ethiopian criminal justice
system court decisions were gathered from casealel®@t Federal courts and Regional courts
particularly from Oromia, SNNPRs regional statesirt® These cases were selected to be



discussed based on the information collected bymiiter on the existence of the problem from

different parts of Ethiopia.

Pertinent and related International, regional amsnektic instruments were also used in
constructing the argument in the Ethiopian cont@xtalysis of review of criminal judgments in
Canada USA, UK, France and Germany has been ma@seTcountries were selected on the
basis of their well-developed legal mechanism @olkéng issues on wrongful convictions and
considering that our legal system is a hybrid esthsystems which will be of great contribution
in dealing with wrongful convictions in the Ethiapi context. Review of books, dissertations,
journal, articles and internet links related to tomcept were also other methods employed as

secondary source.

1.7 Significance of the Study

The thesis focuses on the challenge of post cdougtunder the Ethiopian systems. Hence, the
findings of this work contribute to understand gveblem of wrongful convictions in Ethiopia.
The paper will come up with the issue of reviewcominal judgments after final decisions and
the right to claim compensations from the stateviolims of wrongful convictions. | hope the
concepts on the possibility of review of criminatlgments after final decisions and the quest for

remedies can be injected as a new course undé&thiepian criminal justice system.

It will also able to depict the causes for theomgful convictions which helps Lawyers, Law
students, Judges, Prosecutors, Police, Human Higperts and others as a reference to
understand how to deal with the problem. It asatributes in helping policy makers and
legislature as inputs in drafting and approvingted criminal issues. Moreover it can aspire and

encourage others for further researches on sithiéanes.

1.8 Scope of the Study

The scope of the research is confined to wrongbnvictions and its remedies under the
Ethiopian criminal justice system. Discussions twe Ethiopian miscarriages of justice in
relation with wrongful convictions will be part diie thesis. It will include the discussion of
both substantive and procedural laws of Ethiopighwegard to the concept of wrongful

convictions. Discussion on International and regldruman rights system approach to wrongful



convictions scenario are also part of the study paper also encompasses the experiences of
other legal system both from continental and comiaancountries.

The current new criminal policy of Ethiopia and etldraft laws and other proclamations will
also be considered. Moreover; the work will alssmeoup with some practical case decisions in

of the Ethiopian courts and how the problem has besolved.

1.9. Limitations

In the process of preparing the work the writes haen challenged by the absence of domestic
literatures related with wrongful convictions iretkthiopian context. The absence of data bases
showing previous cases in most of our courts bbtaderal and regional levels had been another
limitation to disclose more cases of wrongful catieins in showing the magnitude of the
problem. As the cases studied are taken from eéiftecourts and regions it was tough for me to
personally access full story of the cases mainky tulack sufficient fund to cover the costs.
Hence such gaps were filled by interview with pasaware of the cases. There was lack of
cooperation from stake holders in collecting moseful data and information. Despite these
limitations the writer had portrayed that there @aiee of wrongful convictions in Ethiopia which

had subjected innocent individuals to serve seetenc

1.10 Ethical Values

The writer takes an important ethical consideratioto account. Inter alia, case decisions and
documents obtained are kept confidential. Intereiesvare informed of the purpose of the study
for genuine feedback and in securing informed conBem them. The writer also took care of

the interviewees’ response and their consent tcdadis their identity. The writer also provides

an accurate account of the information through emeng the collected data to build a coherent

justification for descriptions.

1.1 Organization of the Paper

The paper is organized in to six chapters. That Ghapter is an introductory part and provides
the general background of the study together whih problems, the research questions, the
objectives and the significance of the study.dbaxplains the scope, limitations, methodologies

employed in the study and ethical requirementstti@tvriter obeyed during the study.



Chapter two concerns on general overview wrongfhvictions concepts like Meaning,
Evolution, Prevalence, Causes, Impacts. It alsoluas discussions on the legal framework for
the right to review of criminal judgments and rightcompensations at international ,regional

and selected foreign experience of both civil amehimon law countries.

The third chapter deals with the safeguards irt luitler the Ethiopian criminal justice system in
protecting innocent from the risk of wrongful coctons. The implication of the Ethiopian
criminal justice model to risk of wrongful convietis is also analyzed together with related

concepts.

Chapter four extensively discuss about wrongfulvatiion cases that had really happened in
Ethiopia. These court decisions were analyzed aes studies to reveal causes of wrongful
convictions and the practice how those cases had lhendled by the system.

Chapter five focuses on the remedies availableghferindividuals who are wrongly convicted.

Hence it provides for the assessment of the righteview of criminal judgment under the

Ethiopian law on one hand and the right to compwmsafor the victims of wrongful

convictions.

The final chapter forwards conclusion and recomragods that summarizes containing the
findings in the study and the proposed recommeodsitio concerned government institutions

and stakeholders.



CHAPTER TWO

OVERVIEW OF WRONGFUL CONVICTIONS

2.1 Understanding the Concept
2.1.1. Meaning

In literatures dealing with wrongful convictionsetle are differing perspectives on how to define
wrongful convictions. Wrongful conviction happenbken individuals are convicted of crime but
later found to be innocent beyond reasonable dduétto a confession by the actual offerfder.
Ramsey and Frank had defined wrongful convictionaaprocess in which individuals are
wrongfully convicted of a crime but are in fact éwent’? Risinger has also stated that a
wrongful conviction could be inter-changeable wiglstual innocence. Those who are factually
innocent can be wrongfully convicted when no crihes been committed, or someone else
committed the crimé® This termcan have many different uses. It is also statettiakinds of
errors of justice occur as a result of wrongfulwdotion that errors of due process, which can be
from violations of defendants’ rights to the cortion of a factually innocent person, and errors
of impunity, which can be from the failure to apmead a perpetrator to the acquittal of a

factually guilty defendarft’

Generally it can be inferred that wrongful conwc are cases where innocent persons are
wrongly convicted and serve sentence due to praoekduegularities in the process and later
proved to be innocent. The convicted persons s@iften irreparable damages in the course of
imprisonment and socio-economic consequences efllones and family membéers.

For the purpose of this thesis the term wrongfohwiction is taken to refer cases where
innocent persons are subjected to investigationssegutions and finally convicted to serve

sentence for the crime that they did not commitfaridd to prove their innocence by exhausting

2L C. Ronald Huff, A Rattner & E. Sagarin. Guilty tiliProven Innocent: Wrongful Conviction and Pubffiolicy,
Crime and Delinquency, 1986, 510-15

%2 Ramsay RJ, Frank J. Wrongful conviction: Perceptibcriminal justice professionals regarding tregfiency of
wrongful conviction and the extent of system err@sme & Delinquency 2007, p, 436-70

D, Risinger Innocents convicted: An empiricallgiified factual wrongful conviction rate. Journ&l@riminal
Law & Criminology, 2007 p,15,

%4 Brian Frost, 2003. Errors of Justice: Nature, 8esrand Remedies Cambridge University Press.

% Daniel Ehighalua, Nigerian Issues in Wrongful Cietiens, 80 U. Cincinnati Law Review (2012) Avdila at:
http://scholarship.law.uc.edu/uclr/vol80/iss4/4dcAssed on January 23,2015)
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all available remedies in the justice system. tirie form of miscarriage of justié®. Therefore
wrongful conviction is the conviction of innocenttio had no involvement in the crime charged
for.?’ Exoneration is also another term related with wgfoh conviction. It is an official
declaration of innocence of wrongly convicted passby government after they are proved to be
innocent?®

The term miscarriage of justice and wrongful ceotioh are often used interchangeably.
However there is a distinction between the two ept& Of course, miscarriage of justice can
occur even when the convicted person is factuallittyg of the crime charged. Wrongful
conviction of the factually innocent is also whepeaison has been convicted of a crime that they
did not commit, or, in some cases, did not everpbaj’

The term miscarriage of justice is an outcome gtstified conviction which was rendered
either in breach of the relevant criminal code dreve the totality of the available evidence
leaves a serious doubt as to the adequacy of jfogtilt.>! It is not only limited to cases of
proven or factual innocence but also includes cage=re there have been unfair trials or the
reliability of the conviction is in serious douBThe term may be a synonym for a wrongly
convicted innocent to describe improperly obtaiedonviction or unjustified avoidance of
conviction®® For the sake of this paper, it is possible t@aghat all wrongful convictions can
be a miscarriage of justice while all miscarriagégustice might not be categorized under the

umbrella of wrongful convictions.

% Chermaine Cribbs An Insight into the Wrongly Cimted: Going beyond the Perceptions and Beliethef
Causes (2012), p,8
#'Marvin Zalman, Qualitatively Estimating the Incidenof Wrongful Convictions Criminal Law Bulletin @22)
p,7
“8 |bid
29 sandra Lean, The impact of popular beliefs andggtions, held as factual knowledge about the iBahdustice
System, on incidences of wrongful accusation amiction. Thesis submitted in fulfillment of theg@irements of
gtge University of Sterling for the degree of DoatdPhilosophy, February 2012 p,10

Ibid
31 Thomas Thorp, Miscarriage of justice, Legal Resk Foundation December 2005,p ,3 see also Miages of
Justice in Principle and Practice , Clive Walkeg, p
32 |sabella M. Blandisi, Societal Perceptions of Wful Convictions. A Thesis Submitted in Partialfflnent of
the Requirements for the Degree of Master of AntsThe Faculty of Social Science and Humanit@sminology
University of Ontario Institute of Technology, 20f,2
% Hannah Quirk, Identifying Miscarriages of Justi¢éhy Innocence in the UK is Not the Answer, p 761
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2.1.2. Evolution of the Concept

From their earliest days, criminal justice systeha/e been plagued with the problem of
erroneous convictions irreversibly erroneous inesas which the sentence is death, and the
sentence is carried otit.The first documented wrongful conviction case lie United States
came to light in 1820, when the purported victimaofmurder for which two men had been
sentenced to death in Vermont turned up alive asitliv New Jersey® Since 1762, opponents
of the death penalty have admitted possibility xdcuting the innocent as a compelling reason
to abolish the death penalty when it was estaldishat Jean Calas was innocent of the murder

for which he was put to death in Toulouse, Frafice.

The earliest attempt to identify cases in whichoent persons were executed was conducted in
1912 by the American Prison Congress which had laded about the absence of wrongful
convictions based on the inquiry sent to the wardeeach prison in the United States and
Canad&’ Such response had initiated Edward Borchard tpgpeethe first systematic research
on miscarriages of justice in 1932 which had hazhiified a total of 65 American and British
cases in which innocent defendants had been ceavidtfelonies® This work had refuted both
the conclusions provided by the American Prisondfess and quote of judge Learned Hand

which deny the existence of wrongful convictiong\imerica>®

There were also works done by different scholare td showed the frequency and magnitude
of the problem of wrongful convictiorf§ An argument dictating for the physical imposstgibf

convicting innocent was repeatedly proved with hie¢p of DNA and non-DNA evidence, that

34 James Acker R., Catherine L. Bonventre , ProtgcTine Innocents in New York : Moving Beyond Changin
Only Their Names p,1252

* Ibid

% 1d at 12, See also Seri Irazola, Ph.D., Erin \afitison, Julie Stricker, Emily Niedzwiecki, Study\aétim
Experiences of Wrongful Conviction, publishedtbg U.S. Department of Justice, 2013,p 8

3" Robert H. Gault, “Find No Unjust Hangings” (1913} Journal of American Institute of CriminalMand
Criminology ,p 131

% E. Borchard Convicting the innocent: Sixty fivetwal errors of criminal justice. Garden City, N&ark :
Garden City Publishing Company, Inc. 1932.

39 E. Borchard, "State Indemnity for Errors of Crimidustice” (1941), Faculty Scholarship Series,Pap&9.
http://digitalcommons.law.yale.edu/fss papers/35@#cessedn March 21,2015)

0 Edward D. Radin The Innocents (New York: Willidtorrow & Company, 1964 which Focuses on 80 new
Cases of wrongful conviction, See also BrandonthRuChristie Davies ,Wrongful Imprisonment: Mistak
Convictions and Their Consequences ,London: Gealiga & Unwin, 1973, P
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many were wrongly convicted and incarcerated onemecuted! The first systematic, social-
scientific study of the causes, patterns, and apresgces of miscarriages of justice was done by
Bedau and Radelet in which had analyzed the camsksthe number of innocents who had been
executed? A number of very public exonerations in severaisilictions have rebutted Judge
Learned Hand’s oft-cited claim that “the ghost le¢ innocent man convicted haunting criminal

procedure was an unreal dreaffi.”

The eventual quashing of UK’s terrorist convictiarsd the emergence of a number of further
guestionable convictions, led both the media aminprent academics to diagnose the criminal
justice system as being in a state of cfi$iSubsequently it was found that crucial evidence in
the case had been planted by poft&he same was true in Canada after a number of

convictions were found to be wrongful convictionssequences of inquiry.

Barry Scheck and Peter Neufeld, cofounders of tinedence Project at New York City's
Cardozo Law School have continued to work on caseshich DNA testing has established
factual innocence and led to the release of wrdlygfionvicted prisoners’ DNA testing has
been particularly important in post-conviction cage which a defendant had long claimed that
his conviction was erroneous and when biologicatleawce remained which could be used to
conclusively test his claifff. An increasing number of the wrongly convicted alsave
established their innocence through non-DNA mednsxoneration in the last twenty yedrs.

Hence DNA testing has become increasingly sophistécto declare many innocent persons to

“1 Scheck, Supra Note 47 at 1252
*2 Hugo Bedau, Adam and Michael L. Radelet, Miscge#of Justice in Potentially Capital Cases, Stanfaw
Review, Vol. 40, No. 1 (Nov., 1987), p. 21-30 In5¥9 Jerome Frank, a judge of the U.S. Circuit Cofidppeals,
published a book entitled Not Guilty which trace®l Gases of wrongful convictions and points to salveystemic
causes.
3 Martin Yant, Presumed Guilty: When Innocent peagle wrongly convicted, Buffalo Prometheus BookeyWN
York ,1991
4 C, Walker, Miscarriage of Justice in Principle amdPractice ; A Review of Justice in Error, Blasthne Press,
London 1999, P,25-29
*5 Ibid, Those convicted entered the public consciess collectively as members of the Guildford Four,
%irmingham Six and Maguire Seven following a fluofymedia coverage

Ibid
" Barry Scheck, Neufeld, P. & Dwyer, J. Actual iseace: Five days to execution and other dispatthesthe
wrongly convicted. New York, NY: Doubleday. 2000
“8 Lofton Bagert, Celeste, "Legal Exoneration: A C&sedy through the Life History of John Thompsa2010),
University of New Orleans Theses and DissertatiBager1138. P,8, In 1989 Gary Dotson, who spenydars in
an lllinois prison for rape, was the first persorthie United States to be exonerated using DNAexgd
9 Cohen, S, The wrong men: America’s epidemic ofngfal Death Row convictions. New York, NY: Carréll
Graf Publishers, (2003) p, 441-45
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be released from prisdfl. It had opened a new window of opportunity for lgjo real study
and knowledge to the truth finding mechanisms edfiminal justice systertt. The exoneration

of hundreds of erroneously convicted but factuatigocent individuals has challenged the
fundamental assumptions about the criminal justystems of different states which urged states
to deal with issues of wrongful convictions witholader perspectives by establishing inquiries,

innocence projects and innocence commissins.

2.1.3. Nature and Prevalence

The very occurrence of false convictions is a iften of our ignorance. It is to mean that if the
criminal justice system is aware that defendargsrarocent, it will not convict them in the first
place. The essence of the problem is that we girggtto count events we can’t obser¥alse
convictions are not merely unobserved like unreggbrerimes but in most cases they are
unobservable. The problem is not simply that we’tdkemow whether a particular prisoner is
innocent. As an instance, we may not know whegbenebody is HIV positive, but we can test

him for proof. The same is true for wrongful cortisos>?

Recognition of the problem of wrongful convictiom®mes largely from studies of cases
terminating in exoneratior8. These exoneration studies have produced a richselafrom

which several factors that contribute to wrongfoheictions have been identified. The vast
majority of the exonerations studied to date o@liin rape cases following DNA testing and
murder cases often involving the death penalty.hScases, comprising a tiny sliver of the
criminal justice system workload, are relativelyrepresentative of the vast majority of felony

convictions>> However the problem has come to exist frequently.

0 The Innocence Project, at http://www.innocencemmoprg/ (last visited on December 13, 2014), nouer
wrongful conviction cases in the death penalty wase resolved with the help of DNA evidence. Sité&3, one
hundred people have been exonerated and releaseddizath row. After 2000, 157 wrongly convictedspriers
have been exonerated and released as a result AftBd#ling and there is every indication that thgufe will
continue to grow
*1 Frank, Supra Note 22 at 432
2 Samuel R.Gross & Shaffer, M, and Exonerationshie United States (1989-2012), National Registry of
Exonerations. Retrieved frohitp://www.law.umich.edu/specigllLast accessed on January 5,2015)
%3 C. Ronald Huff and Martin Killias Wrongful Conviohs and Miscarriages of Justice: Causes and Resali
g\‘llorth American and European Criminal Justice SystdRout ledge, 2013, p,2

Ibid
% Georgia State University College of Law, Legaldi¢s Research Paper No. 2013-26: Police Miscoratugt
Cause of Wrongful Convictions, Russell Covey, Wiagton University Law Review, 2013, p, 1134
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There are two significant facts to determine thiireaand extent of the problem. First, there are
no systematic data kept on wrongful convictionsmost countries which makes tough to
accurately estimate the magnitude or frequencyisfaroblem across jurisdictionThe other

is literature on wrongful convictions demonstratiat if it were possible to reinvestigate all
cases in a manner similar to what has been donmany capital cases, the number of
exonerations would be much higher than what has Iseen in recent yeats.Studies on

wrongful convictions reveal that wrongful convict® are much more common than

exonerations, and the vast majority of wrongful\dotions are never caugfit.

The high profile cases of wrongful conviction catest have been discovered are homicides and
sexual assauff True estimates of the number of wrongful conviesidikely will never be
known since most criminal convictions involve inidivals who have been convicted for less
serious crimes that receive less attention aneéweaind many individuals convicted for a crime
do not possess the resources to research and exposential wrongful convictiof?.

A research conducted in USA focusing on capitaldauand rape cases has revealed that the
overall empirical minimum rate of error for factlyalvrong convictions was 3.3 percent and the
maximum was 5 percent nationwitfelt is not only the existence of DNA evidence trestult in
exonerations rather non-DNA evidence perjury amskfaonfessions have been shown to prove
the innocence of persons wrongly convicte@hough actual incidence of wrongful conviction
is difficult to calculate, researches provide ttiet factual rate of wrongful conviction is believed

to be as high as 5 percent in rape and murder &ases

6 C. R. Huff, Wrongful conviction: The Americanptience, Canadian Journal of Criminology and Qrahi
Justice, 46(2), 2004.P, 107

" Supra Note 32 at 523

%8 |bid, see also Perry Kanawha, M.A. Policing in Hra of Increased Awareness of Wrongful Convictidgtslice
Officers’ Reflections on Institutional Change, Hali?ressures and the Nature of Modern Policingd72@,5

%9 Blandisi, Supra Note 37 at 110

% Ibid

®1 Frost, Supra Note 24 at 13

2| ean, Supra Note 29, p 11

% Frost, Supra Note 24 at 17
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2.1.3. Causes of Wrongful Convictions

For every wrongful conviction there are respectagses that warrant the court to pronounce
judgments. There may be one or more causes th#ilnge to produce the resdft.Wrongful
conviction of individuals can be discovered undariaus situations. In most of the time these
cases were established after the true offendertadonihe crime, when the deceased are turns up
alive, lying witness confesses to the crime andoweces his testimony, DNA or other
exculpatory evidence becomes acknowledjeé@ince wrongful conviction is identified, the case
can be examined from arrest tonviction in order to determine what went wrong tire
proces$?

Some previous researchers investigated informagannered from court records, legal
documents, or news-reports that chronicle all typéscrimes where wrongful convictions
occurred®’ Other researchers investigated only capital éAsmsexplored only recent DNA
exonerations. Still other research was based omeguresearch, or reviews of existing
literatures>® Research efforts have produced a list of factietermined to be associated with
the phenomenon of wrongful conviction. The majorntdbuting factors are: mistaken
eyewitness testimony, false accusations, policeanduct and error, prosecutorial misconduct
and error, inadequacy of counsel, faulty expertirntesy, false confessions, and community
pressure for a convictiofl. Other important, but less empirically researchedtdrs are:
presumption of guilt, existence of a prior crimimatord, judicial error, mental incompetency of
the accused, racism, and simple mistdke.

Research data reveal that, in most cases of wrbogfviction, more than one factor is likely to
have influenced the cad&When we know that the outcome was wrong, we ale tabretrace

the steps that led to it. Therefore wrongful conviction provides the oppaity to critically

% Gross, Supra Note 52 at 14
% Ibid
® Gault, Supra Note 59 at 20
7 Bedau, Supra Note 42 at 179
% |bid
% D. Connery, Convicting the innocent: The storwafiurder, a false confession and the struggleed wronged
man. Northampton, MA: Brookline Books, Inc. 1996
OB. Gould, J & Leo, R.A. One hundred years laterolgful convictions after a century of researcturdal of
Criminal Law and Criminology, 100(3),( 2010), p,33232
71 :
Ibid
2 Huff, Supra Note 21 at 512
3 C.R. Huff, A, Rattner $ E.Sagarin, Convicted butdcent: Wrongful Conviction and Public Policy. lcam:
Sage Publications, 1996, P, 461
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examine criminal justice processes and practiteshe next section these causes will be briefly
discussed.

Eyewitness identification is a critical tool forviestigating and prosecuting criminafs. Eye
witnesses’ error refers to the mistaken identifarabf an innocent criminal suspect by a victim
or eyewitness to a crime. Such error might haphento the reason that stress shapes people’s
perception of an event due the fact that human mgmdnherently flawed especially when re-
collections are evoked from a crime-scene settifigeres an extraordinary experience may
impede a witness’s powers of perception.

Show ups and lineups are the basic identificatimtedures used by the poli€eLineups are
preferred as they are perceived to be fair to twised. The manner, in which the lineup is
conducted, however, can greatly affect the proegddairness and reliability. The police lead

in a group of individuals presumably of the sameegal physical type so that the witness can
view them all. Police then ask the witness if skeable to identify anyone in the line(fp.
Conduct of the police can influence the identifimat process, which leads eyewitnesses to
distort their reports of the witnessing experieaceoss a broad array of questidhsUSA has
developed guidelines for police identification pedares which provide that identification
procedures must be administered double blind todab@s both by withesses and the person
administering the lineup and so that correct ofegnbuld be identified. Numerous researchers
who have seriously studied wrongful conviction hdentified eyewitness error as the leading
and most prevalent factor associated with the pimenon®® Such error is particularly harmful
to an innocent suspect since their testimony walkento admit that they are criminal. It has

played a role in dozens of miscarriages of jussitever the world*

" Nilon, Supra Note 78, Ibid
> G.F Wells and E. Seelau, Eyewitness identificatRsychological research and legal policy on lpgeu
Psychology, Public Policy and Law, 1995,P, 765-91
® Shop up procedure is when police permit a withessew a single suspect for possible identificativhereas
I7i7ne up is when police allow the witness to vieweral possible suspects.

Ibid
8 David, A. Sonenshein Robin Nilon, Eyewitness Esrand Wrongful Convictions: Let's Give Science hafice,
2010, p 272
9 Jon B. Gould, Julia Carrano, Richard Leo, Josephing, Predicting Erroneous Convictions: A SocidkSce
Approach to Miscarriages of Justice , U.S. Depantrnoé¢ Justice, 2013, p,9
8 The Innocence Project, Reevaluating Lineups: Wiitnesses Make Mistakes and How to Reduce the @Ghainc
Misidentification, Benjamin Cardozo School of Laduly, 2009
8 Christopher Sherrin, Comment on the Report orPitleeention of Miscarriages of Justice , Criminail_a
Quarterly volume 52, P,2005, 142
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Another common cause of wrongful convictions is jitgr and snitche& A number of
erroneous convictions have turned on the testinodrpplice informants who themselves lied for
personal gain. In many jurisdictions, the priorngrial records of such witnesses and any
statements, including inconsistent statementsttiegt made to the police will be disclosed to the
accused in order to assist in cross examinatioootnmon law legal system snitches have been a
common phenomenon, and it has long been recogiizédheir mixed motives undermine the
credibility of their testimony? Even though the use of criminal informants is efuisasset to
our criminal justice system its application goethaut oversight and quality control and leads to
innocent people being wrongly convicted an incraas#ficial corruption, and a lack of respect
for the law®® As jailhouse snitches frequently receive casheaiehce in sentencing for their
own crimes, such offering will highly encouragerth& fabricate testimony. Statements made
by people with incentives to testify become theti@@nevidentiary elements of a wrongful
conviction.

It is frequently the case in these wrongful cotigits that the incentives that prosecutors use to
obtain informant testimony, which may include caslyments, a release from prison, or leniency
in sentencing, are not disclosed to the jury. Inrenthan 15% of wrongful convictions
overturned by DNA evidence, an informant or jailsewsnitch testified against the defend&nt.
Faulty science and expert testimony were also mzed as basic causes of wrongful
convictions®® They refer to erroneous and unworthy scientificl axpert evidence that is
unintentionally offered against an innocent suspeet crime. The scientific and other laboratory
test of blood or fingerprint produced as evidenogught to court will render in conviction or
acquittal to a wrongly accused suspect and it seeidus care in conducting both scientific tests
including expert testimony. These are also inclu@sdcontributing factors by most other

researchers studying wrongful convictfn.

82 Rob Warden, Control on Wrongful Convictions, Thetéh System: How Snitch Testimony Sent Randy Stend
and Other Innocent Americans To Death (2004) p, 2

8 d, at 3

8 Law Enforcement Confidential Informant Practicedsaring before the Subcommittee on Crime, Terrarima
Homeland Security, and the Sub comm. on the Catistit, Civil Rights, and Civil Liberties of the Kkomm. on
the Judiciary, 110th Congress , Loyola Law Schbo$ Angeles,2010

% Informants, The Innocence e projects at http: Muimnocenceproject.org/understand/Snitches-Infotsphp.
(Last Visited on December 21, 2014)

% Ibid

87 Bedau, Supra Note 42 at 25
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Police officers are often the first members of ¢thieninal justice system to intrude in a criminal
case. The police respond to a crime scene aftagbwtified by a citizen that a crime has taken
place or by their own observation and involve itmanal cases just at the beginning. The
activities of the police at this juncture will hadeamatic implications to an innocent individual
who becomes a suspétPolice error refers to situations where the patizke honest mistakes
that may lead to the wrongful arrest of an innosrpect. Such errors may include mistakenly
arresting the wrong person, misreading a searchawar or making an unintentional
misapplication of the law. Once police error or eoisduct contributes to a wrongful arrest, there
is an increased likelihood that other criminal iesstofficials will add momentum to the mistake
Research confirms that police misconduct and erapes major contributors to the wrongful
conviction of the innocerit

Police misconduct involves intentional actions lojige officers and detectives that are designed
to increase the odds that a suspect will be adestd convicted® Such misconduct may include
not giving a Miranda warning, fabricating or plagi evidence, suppressing exculpatory
evidence, coaching witnesses at lineups and plpoéads, or coercing a confession. All of these
types of activities increase the probability thanhdcent individuals will be arrested and
convicted of crimes they did not comrit.

Prosecutorial misconduct and errors are anotherommgagjoblem associated with wrongful
conviction. Prosecutorial error refers to thosdomst in which a prosecutor makes an honest
mistake that may lead to the wrongful prosecutioth @onviction of an innocent suspétThese
can be innocent use false or erroneous witnesetasy, false or erroneous forensic evidence, or
false confessions whereas, Prosecutorial miscosduaght include activities in which they
intentionally withhold exculpatory evidence, falate evidence, coerce witnesses, knowingly use
false testimony or apply undue plea-bargaining qanesthat may force suspects to plead guilty

to crime they did not commit.

% |bid

% |bid

% Ofshe and Leo , Richard A Richard J., ConsequenitEalse Confessions: Deprivations of Liberty and
Miscarriages of Justice in the Age of Psychologintdrrogation, 88 J. Crim. L. & Criminology 429 (kiter 1998)
p, 35-38

I Warden, Supra Note 82 at 57

2 Ibid
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The most commonly established misbehavior of thesguution is their failure to turn over
exculpatory evidenc® Due to their position within the criminal justipeocess, a prosecutor’s
errors or misconduct can result in devastating egnences to an innocent suspécivhen
prosecutors do not critically examine the evidersgainst the accused to ensure its
trustworthiness, or fail to comply with discovenydaother obligations to the accused, they will
fail to achieve justicé® The willful abuse of power by prosecutors occutewthey view a trial

as a kind of game and forget the purpose of crimpraceeding to ensure fair and just
administration of justicé®

Even if prosecutors fail in their duties, a susjseattorney is expected to eagerly investigate and
defend the cas¥. It is the defense counsel's responsibility to eebtthe innocent from the
mistakes of all parties involved in the case inolgd prosecution’s reluctance to reveal
potentially exculpatory evidences. Inadequacy ainsel refers to instances where innocent
individuals are wrongfully convicted of a crime yhdid not commit due to incompetence,
laziness or lack of well preparation on the partdefense lawyers. Many of the cases studied
showed that original defense counsel did not adetyueepresent the interests of the suspect due
to inexperience, inadequate investigative resouanegelated factor¥.

It is also suggested that some defense attornéliswt fully investigating their client’'s claims
of innocence too often use plea bargaining as rdatd operating procedure to reduce their
workload. Hence Inadequacy of counsel is listedraBnportant factor in wrongful conviction.
False confession and accusations are also anathse evhich is an intentional lies made against
an innocent suspect who is wrongfully charged veitierime'® They can originate from an
individual who actually committed the crime in orde cover their own involvement in the

incident and from unforgiving spouses, businesdnpes or anyone who thinks they can get

% Buckley v. Fitzsimmons 1993

%1d at 66

% A. Peter Joy, The Relationship Between Prosealtbtisconduct and Wrongful Convictions: Shaping Relies
For A Broken System, Washington University Schddlaw in St. Louis, (2012) , p,406

% Barry Scheck, Neufeld, P, & Dwyer, J. Actual iseace: Five days to execution and other dispatthesthe
wrongly convicted. New York: Random House Publighi2000, p, 235

9 Warden, Supra Note 82 at 20

% R.C Huff. & A. Ratner, Convicted but Innocent: $@lPositives and the Criminal Justice Processpseph E.
Scott, eds. Controversial Issues in Crime and daisiewbury Park, CA: Sage, 1988 p, 235

% Yant, Supra Note 43, Ibid

190 |pbid
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profit.’°* False accusations have even occurred when no enmeretook place. Sometimes they
will result from the mental iliness of an accu$&r.

A false confession is an untruthful statement mlagen innocent individual who admits to
committing a crime’®® Even though it is difficult to understand why same would confess to

a crime that the individual did not commit sevestldies of erroneous prosecutions conducted
have shown that anywhere from 14 percent to 25epércof the cases reviewed involved false
confessiond® The causes for false confession are mainly pahideiced confessions which
results from the product of multiple steps procesifluence, persuasion, and compliaie.
They usually involve psychological coercitfi.under certain conditions of interrogation, police
are more likely to elicit false confessions andaiartypes of individuals are more vulnerable to
interrogation pressure and more easily manipuletedgiving false confessions”

Obtaining a confession becomes especially impomdr@n there is little or no other evidence
against the suspect especially in high profile saeewhich police detectives are under great
pressure to solve the crime and typically no crleddvidence exists against an innocent suspect
who police erroneously believe is guiff§’. As plea-bargaining is mostly used to secure
conviction of the accused individuals; prosecutoffer them that they will be acquitted or
subjected to lenient penalty. However once theyelgot their admission which is based on wish
to be freed (to avoid severe punishment) can abferred as one cause of wrongful
convictions%

2.1.4. The Impacts of Wrongful Convictions

Among the main reasons that force to study wrongbulviction is the impacts that it impose on
individuals wrongly convicted. Criminal convictiomssult in deprivation of liberty from simple

to rigorous imprisonment, capital punishment oefdepending on the nature and seriousness of

101 3. McCloskey Convicting the Innocent, Criminaltizes Ethics, 1989 p, 54-59

192 Huff, Supra Note 73 at 472

193 Kimberly Coffman, Anne Jenkins, Confession, CaamciProcedural Error and the Juror, UNF Theses and
Dissertations, Paper 202. 2001, P 55

1941 eo, Supra Note at 90 at 429-46

195 Huff and Rattner, Supra Note 21 at 520

198 | eo,Supra Note 90 at 450

9730y, Supra Note 95 at 12,

198 S R, Gross, The Risks of death: Why Erroneousvietions are Common in Capital Cases, Buffalo Law
Review, (1996), P, 469
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the crime committed as it is provided in the doigesind international criminal lawg’.
Therefore the right to life, liberty, and propedse highly interrelated in the sphere of private
autonomy which government is bound to resp&c€onvicting individuals for crime they did
not commit can have detrimental effect in manyaioms both on the public, the government,
and the wrongfully convicted individual. Hence tleéfect of wrongful incarcerations of
innocents will result in immeasurable breach ofrtbeil, political and socio economic rights as
well. In the next section some of the impact of mgly convicting innocents will be discussed
with regard to individual rights public confidenae the criminal justice system and public

safety.

2.1.4.1. Individual Rights and Freedoms

When an innocent person is wrongly convicted thevmted individual unjustly suffers and is
subjected to the horrors of prison life, is deniexbdom for several years and possibly faces
execution. The family of the wrongfully convicteadividual also unjustly suffers wife without
husband, children without father, mother and fathiénout son, brothers and sisters to mention
few.!? In addition to the financial, psychological, andygical consequences connected with
wrongful conviction, the social stigma of being ingpned even wrongfully makes it difficult for
wrongfully convicted individuals to regain their prgations:® Many wrongful conviction
victims face the same serious social effects asetlvtho are rightfully imprisoned? Victims
experience a sense of physical and psychologisal doie to their loss of freedom, dignity, and
most important, their credibilit}*>

It was also conclude that the psychological dsstref the innocent inmate is greater than those
who are really convicted for their criminal actacg the wrongly convicted not only deal with
the normal mental and physical suffering of prisite) but also with the thought of how such an
injustice could have happened to th€f.

HOHyff, Supra Note 56 at 107-119

111 30hn Martinez, Wrongful Convictions As RightfuRings: Protecting Liberty Property UC Hastingsl€ge of
the Law, (2007) P, 18

12 5check, Supra Note 96 at 244

113p.s Kahn presumed guilty until proven innocente Burden of proof in wrongful conviction claims endstate
compensation statutes. University of Michigan rdauof Law Reform, 44(1), 2010, p,123-132
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One of the most prevalent psychological disordéet ccur in those that are wrongfully
convicted is post-traumatic stress disorder. Theyebbp feelings of fear and hopelessness,
restricted affect, and detachment from loved oned autbursts of anger. In addition, the
individual can develop panic disorders, paranoich@ypms and alcohol and drug dependence
and suicidal thoughts and personality disord&frs.

Furthermore, individuals that are wrongfully imgmed experience extreme anxiety which
includes mistrust of police and the criminal justiystem in addition to fear of other inmat€s.
They also face anxiety upon returning to societlye Tnnocent prisoner has to deal with the
uncertainty of their future and resentment towahe system for taking away their life
unjustifiably. When the wrongfully convicted aredily released, it is difficult to readjust to a
society that continued without them. They will pged with participating in violent crimes,
which invokes fear and mistrust from the commurity.

2.1.4.2. Public Safety

Wrongful conviction punish innocent person in glad the person who actually committed the
offense. Apart from the social cost of wrongful emtion on the individual erroneously
convicted the individual guilty of committing theime escapes justice and may continue
committing other crime¥° It also undermines every purpose that criminalighment is
designed to serve. In actuality, the initial criadibehavior is positively reinforced if punishment
or negative consequences are not applied. A sysi@mmot deter or incapacitate the real criminal
not to mention any attempt to rehabilitate himefiks free while someone else is locked up for
his crimes-**

The costs of these erroneous convictions extenaraeyhe enormous price to defendants.
Victims and their families also pay a significamice. Moreover, victims are confronted with the

terrible realization that if the person who was \doted is not guilty**> Generally for every

A, Grounds, Psychological consequences of wronghrviction and imprisonment, Canadian Journal of
Sgiminology and Criminal Justice, 46(2), (2004)51882
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119 shawn Armbrust, When Money Isn’t Enough: The daseholistic compensation of the wrongfully conwdt
The American Criminal Law Review, 41(1), (2004),R85
120 5 R Gross & O'Brien, B. Frequency and predictfrfalse conviction: Why we know so little, and nefata on
capital cases. Journal of Empirical Legal Studi€4) , 2008, p, 927-31
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122 Daniel Givelbert, Meaningless Acquittals And Mewgful Convictions: Do We Reliably Acquit the Innate
Rutgers Law Review, 1997, p, 1394
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wrongful conviction there is a corresponding guiitygividual who has not been brought to

justice and who may be continuing to commit cririmethe community?®

2.1.4.3. Public Confidence on the Criminal Justic8ystem

Currently the annual exoneration of many convicigetsons who were on death row
phenomenon serving long years in prison and extinaraf those who have been executed have
attracted the attention of the general public. Gbetinuous and frequent convictions of innocent
persons have raised the question on the efficiehtlge criminal justice system internationally.
It was indicated by research that such flaws insystem can shake the faith of criminal justice
professionals and the citizenry alike in the apilf the criminal justice system to identify
criminals and achieve justice. Wrongful convictiptiserefore, can damage the symbolic status
of the criminal justice process. The statement niadgidge Learned Hand in 1923 was refuted
as many innocent individuals have personally litedt unreal drearf* In the case of the
innocent convicted, the experience is not a dreanalyery real nightmare.

The symbolic importance of the criminal justice gess to a free society cannot be understated.
When an individual is wrongly convicted, and thatef that conviction is overturned, a poor
image reflects upon and tarnishes the image ofctivainal justice process. This damage
ultimately places a burden on the integrity, pgestireputation, credibility, and effectiveness of
the entire criminal justice process.

Searching for the truth to identify criminal héswed in the criminal justice and this directed to
lose confidence in the criminal justice process magnthe public:>> When public confidence
regarding the fairness and competency of the sysdost the ramifications can be serious. In
criminal cases, once a system appears to be inleapfibeparating the innocent from the guilty,
citizens may lose faith in their police officergiopecutors, and judge’s ability to do justice
unlike tolerance in civil case&® It also decreases the need to obey the law bywtbegly

convicted and the communities who believe the adadi individuals were, in fact innocent.

123 Bedau, Supra Note 42 at 35

124 Kanawha, Supra note 58 at 36

122E Connors. Lund Regan, T,Miller & McEwen, T. Cated by Juries, Exonerated by Science: Case stimlie
the use of DNA Evidence to Establish Innocencer &fteal, 1996 , p, 5-7
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There is also a broader effect of shaking publiofidence in the criminal justice system by

undermining, the legitimacy of the entire crimifustice process?’

2.2 International Legal Framework on Review of Wrorgful Convictions

A concept demanding review of final criminal judgmeis confronted with an argument which
advocates for the finality of judgments not to erdke decisions of lower courts and their power
of enforcing laws?® Barry Friedman argues that broader post-trialtsigire necessary in the
interest of fairness. Mainly it also allows theigidry to correct its own legal mistakes, helping
to ensure that the state deprives defendants ofltherty only in accordance with the |ai#”
When new evidence of innocence surfaces, postiedew can help set an innocent person
free*° Despite these contentions it was concluded thatribt compatible with the international
human right treaties which guarantee the righintbviduals not to be deprived of their liberty
arbitrarily and the rights to life and liberty afriocent persons wrongly convicted of crime must
take precedence over the justifications for theessity of principle of finality>*

As wrongful conviction of innocent persons is agdlly recognized in an increasing number
around the world, it has come to be accepted aimtamational human rights issti&. More
attention is being given to whether criminal justgystems are providing sufficient measures for
the effective review and rectification of wrongfabnvictions and whether international
obligations in that regard are being ri&tThere can be no issue of more pressing concern to
international law than to protect the life and tilgeof innocent human beings not to be violated
by state machinery.

The right to life is the most fundamental of alhtan rights because it is the essential right from
which all other rights are derived froft. If an individual is deprived of her right to lifall other

human rights will be meaningless. Article 6(1) bé tiICCPR, describe that every human being

127 Erost, Supra Note 24 at 765
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Vo0.52 2010, p 17

131 David Hamer, Wrongful Convictions, Appeals arfteTFinality Principle: The need For A Criminal €as
Review Commission ,UNSW Law Journal Volume 37014, p, 35

132 | ynne Weathered, Investigating Innocence: The FingrRole of Innocence Projects in the Correctibn o
Wrongful Conviction in Australia, 2009, p, 18

133 bid

134 Article 6(1) of ICCPR

25



has the inherent right to life. These instrumentshibit deprivation of life except under
conditions prescribed by law as far these lawsatearbitrary** The Human Right Committee
has also further elaborated the right to life tolude the right of individuals to be protected by
the state against arbitrary deprivations of life difier persons within society including those
acting on official statu$®

Similarly, the right to liberty is also protectedder these human rights instrumefitsit entails
the right to liberty of the person and the right gersonal security of individuals as well.
Furthermore it was protected under different tesdff® However; the guarantee of such right is
not without limitations as most of the rights aubject to limitations. Deprivation of liberty is a
legitimate form of state control over persons withs jurisdiction. Any deprivation of liberty is
only allowed if it is carried out in accordance hvd procedure established by domestic law and
if the following minimum guarantees are respect@€dThese are fair trial, presumption of

innocence, and independence and impartiality of thibunal*

Quality in terms of
administration of justice; protection of the rightd the parties involved; efficiency and
effectiveness are the core measurement for theeamf@nts of these rights in practice. The right
to fair trial is guaranteed in different global argjional treaties:

All mechanisms which are associated with fair trights are mainly designed to protect the
rights of innocent persons in the dispensationriohioal justice. Despite the existence of these
fair trial rights which are aimed to protect thghts of accused on the one hand and that of
innocents on the other, it is now widely recogniffeat innocents were erroneously convicted for

the crime they did not commit.

135 Article 4(2),6(1) of ICCPR Article 3 of UDHR, Aicle 6 of CRC, Articles 9 MWC and Article 28 oEDAW
136 CEDAW, General Recommendation No.19 on violencerey women at 7(a). CEDAW contains no express
provision guaranteeing the right to life

137 Universal Declaration of Human Rights, Adopted anaclaimed by General Assembly Resolution 21 21
of 10 December 1948( Herein after UDHR)

138 1d, Article 9 states very briefly that ‘no one 8Hze subjected to arbitrary arrest, detention xitee The basic
principles set out in Article 9 of the Universal dration are elaborated upon by the ICCPR in At (right to
liberty and security of the person). Article 7 ACHRticle 5 ECHR and Article 6 ACHPR

139 Article 9 and 14 Of the International CovenantQiwil and Political Rights, Adopted and openeddigmnature,
ratification and accession by General Assemblylatieom 2200 A (XXZ) of 16 December 1966, Entry irftyce:
23 March 1976.(Herein after the ICCPR)

14014, Article 14(1-5)

141 Article 10 of UDHR , Article 14 and 15 of ICESCRtticle 6 of ECHR, Article 7 Protocol No. 7 to EGH
Article 8 , 9 ACHR, Article 7 of ACHPR and Artici®2-67 of Rome Statute of ICC, Article 27 ACHR
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2.2.1. Review of Criminal Conviction oiGrounds of Newly Discovered Facts
A procedure to re-open criminal cases after al fudgment on grounds of newly discovered
facts is available in many countries and beforerimtional criminal tribunaf& It is not
considered to be a part of the appeal processthese procedures the accused can request a
reopening of the case because of the discovergtehgally decisive information not previously
known despite due diligence by the party. To thatr@wy a request for review of acquittal basing
newly obtained evidence will obviously raise a emtibn with the principle of prohibition of
double jeopardy. With regard to the issue of wrahgbnviction Article 14(6) of the ICCPR is a
pertinent provision which clearly indicates the igation of states to provide remedies for
persons wrongly convicted by a final decist8filt provides that the previous conviction shall be
reversed on the ground of new or newly discoveracisfto prove that there has been a
miscarriage of justice in the case. Unless theipusvconviction is reversed the covenant does
not allow persons wrongly convicted to claim congagion for wrongful incarcerations. The
covenant requires states to establish a mechanisonduct re-trial of the case after it is finally
decided.
Unless there is extra procedure to review thesallyirdecided case by courts the provision
cannot be enforced since reversal of the previowmsviction is a precondition to claim
compensation. On this provision HRC had forwardegm@eral comment No 13 and 32 that such
right is not observed and insufficiently guarantésddomestic legislatioH:* The committee
required all members to take necessary measumssiring the enjoyment of the right to claim
compensation due to miscarriages of justice hagpeoethem by the act of stat¥s. The
committee warned States to take necessary megsanésularly supplementing their legislation

in this area in order to bring it into line withetiprovisions of the Covenant.

142 Article 84(1) of the ICC Statute, Article 25 oftfRwanda Statute, Article 26 of the YugoslaviaBgtArticle
4(2) of Protocol 7 to the European Convention; @l 11 section 55(b) of the Principles on Legal Article
2(3) of the ICCPR, Article 25 of the American Contien, Article 7 of the African Charter, Article 28 the Arab
Charter, Article 13 of the European Conventionjdt48 of the African court of Human Rights Praibc
143 Article 14(6) of the ICCPR states that when a @etisas by a final decision been convicted of aicraoffence
and when subsequently his conviction has beensedar he has been pardoned on the ground that armeewly
discovered fact shows conclusively that there leenka miscarriage of justice, the person who hiisred the
punishment as a result of such a conviction stettidmpensated according to law, unless it is prdivatthe non-
disclosure of the unknown fact in time is whollygartly attributable to him.
144 UN Human Rights Committee (2007), General commenB32, Article 14, Right to Equality before Couatsd
;I;rt_)ibunals and to Fair Trial, (23 August 2007, CCER3C/32), section IV
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The committee had also repeated the same commeet general comment 32 that states are
under obligation to enact legislations which allexercising rights indicated under article 14(6)
of the same covenalf There are also numerous cases brought before uh®arh right
committee by individual communication requiring fetrial of their cases after final decision is
given!*’ Though some of these cases were rejected duenissitlility by the committee post-
conviction review issue was raised in all cased thare shall be mechanism for resolving
conviction basing on newly discovered evidetifeThe committee has also announced that
failure to provide remedy in these situations latest is incompatible with the rights conferred in
the covenant and amount to breach of article 2hef ICCPR that all states shall take all
necessary measures to realize the full enjoymeriglofs guaranteed in the covendtt.

In communicatiorNo. 354/1989].. G. v. Mauritiu$®, the author claimed that Mauritian Law
does not provide for a retrial in cases in whiasf material evidence becomes available after
the conclusion of the trial was rejected by Comeeitbn the ground that the issue fresh material
evidence has not been substantiated. However thasea dissenting opinion on the case that
argued for the set-up of institution to review caaden there is newly discovered evidence that
show miscarriages of justice. The opinion provittes there shall be mechanisms developed by
states for the enforcement of the provision all@nlemanding compensation.

In this case Individual opinion submitted by Mristke Ando, pursuant to rule 92, paragraph 3,
of the Committee’s rules of procedure provides:that

“It is possible to argue that article 14(6) presos®s not only a legal system under which
retrial is institutionalized, but also a legal ®ystwhich does not allow for a retrial and
under which pardon remains the only recourse availfor the convicted person, even
where new or newly discovered facts show concligitleat the conviction was arrived
at erroneously, on the ground of the provision’sdimy “when his conviction has been

reversedr he has been pardoned/hile | do not intend to rule out this possibijityfeel

14914, at Para 52
147 G.v. Mauritius, Comm. No. 354/1989, U.N. Doc. GOB/40/D/354/1989 at 12 (1990), Terry Irving v.
Australia, Comm. No. 880/1999, U.N. Doc. CCPR/CI¥880/1999, Albert Wilson v. Philippines, Comm. No.
868/1999,U.N.Doc.CCPR/C/79/D/868/1999,DumountVsdcECommunicationNo0.1467/2006
CCPR/C/98/D/1467/2006 Human Rights Committee Nigétyth session 8, 26 March 2010
148 H
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150 Communication No. 354/1989 Submitted by: L. Gatdof communication: to HRC 17 February 1989 geie
victim: The author State party: Mauritius ,31 Oapti990 (fortieth session)
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obliged to express my concern about legal systamdsruwhich no retrial is permissible
and pardon remains the only available recoursech sases. Furthermore, retrial ensures
that the erroneously convicted person is given@odunity to have his or her case re-
examined in the light of fresh evidence, and taleelared innocent**

He argued that a retrial provides an opportunitytiie judiciary to reexamine its own conviction
and sentence in the light of fresh evidence andecoits errors. In his opinion, pardon should
not be an alternative since it is prerogative efexecutive which is discretionary and noted that
the institution of retrial is essential for thermiple of independence of the judiciary. Mr. Nisuke
Ando also expressed his concern that it would Ibcdit to justify why innocent individuals
should need to be pardoned pursuant to the prévegstthe executive.

Apart from the protection of the right in the ICRPICC statute, African court of human and
people’s rights protocol , Rwandan and Yugoslaviapeals Chambers have also distinguished
procedures to consider additional evidence aboifaicathat was considered at trial and new
information that was not considered at tf&lThese tribunals have clarified that consideration
should be given to a new information as long agllthave a detrimental effect on the outcome
of the case. The aim of such a procedure is toepresthe interests of justice and avoid the
perpetuation of a miscarriage of justice.

ICC statute provides that it is possible to clagaiew of conviction or sentence basing newly
discovered facts®® The statute allows for the convicted person hifreafter death, spouses,
children, parents or the Prosecutor on the perdmiialf to apply to the Appeals Chamber to
revise the final judgments of conviction or sentepa the basis of new evidence that has been
discovered later but that did not available attthme of trial. It is restricted that convicted pems

cannot be benefited from this procedure if thereamy contribution on their part on the

151 |ndividual opinion submitted by Mr. Nisuke Andayrsuant to rule 92, paragraph 3, of the Committagés of
procedure, No. 354/1989, L. G. v. Mauritius,1990

152 The Statute of the International Criminal Coudgpted by the UN Diplomatic Conference of Pleniptiteies
on the Establishment of the International Crimi@Galirt, Rome, 17July,1998(ICC) ,

153 Article 84(1) of the ICC provides The convictedsmn or, after death, spouses, children, parents@person
alive at the time of the accused's death who has bren express written instructions from the aeduo bring
such a claim, or the Prosecutor on the personaliehay apply to the Appeals Chamber to revisefitied
judgments of conviction or sentence on the grothdsnew evidence has been discovered..........
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production of these newly discovered evideliéeThe statute provides that new evidence
brought should have the capacity to reverse thdistenad it brought befor&>
If it determines that the application is meritosouthe appeal chamber may, as appropriate
reconvene the original Trial Chamber, constituteew trial Chamber or retain jurisdiction over
the matter with a view to arrive at a determinatiorwhether the judgment should be revised.
Similar to the Rome statute International Crimifiebunal on Yugoslavia guarantee for persons
wrongly convicted to demand a review on final cnaliconvictions so that the case should be
subjected to retrial on the basis of newly obtaifeets™>® It states:
“Where a new fact has been discovered which wasknotvn at the time of the
proceedings before the Trial Chambers or the Agp€alamber and which could have
been a decisive factor in reaching the decisioa,dbnvicted person or the Prosecutor
may submit to the International Tribunal an appiaafor review of the judgmerit” ”
The statute forward that in cases new facts haea lkscovered which was not known at the
time of the proceedings these can be a groundrdahéhe convicted person or the Prosecutor to
claim review of the judgment.
In addition to these above international statu@ER has also considered special mechanism of
challenging criminal convictionS? It has opened the door for claim of innocencerdfte final
decision is rendered by the tribunal as far asetlaee newly discovered facts are available. The
international tribunal for Rwanda statute provities:
“Where a new fact has been discovered which wasknoivn at the time of the
proceedings before the Trial Chambers or the Agp€alamber and which could have
been a decisive factor in reaching the Decisioa,dbnvicted person or the Prosecutor
may submit to the International Tribunal for Rwarala application for review of the

judgments->®”

%4 |bid

155 |bid, other grounds of claiming retrial of the easare discovery of new evidences on the previaissiy
document that they were found either forged oiiffats Additionally when an act of serious miscontlar serious
breach of duty of sufficient gravity of the judgarficipated in the convictions is committed

158 The International Tribunal which was establishgdHe Security Council acting under Chapter VIttué
Charter of the United Nations for the ProsecutibR@&rsons Responsible for Serious Violations aérimational
Humanitarian Law Committed in the Territory of thermer Yugoslavia since 1991

157 Article 26 of the ICTY statute

158 The Statute of the International Criminal Tribufal Rwanda (ICTR), annex to UNSC Resolution
S/RES/955(1994), New York, 8 November, 1994

1591d, Article 25
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African court of human rights protocol article 4B(tovides that:
“An application for revision of a judgment may beade to the Court only when it is
based upon discovery of a new fact of such nataseth be a decisive factor that it was
unknown both to the Court and the party claimingsien provided that such ignorance
was not due to negligené®”
Therefore; at international criminal justice systdra rule for claiming review of final judgment
is well governed to be requested by persons whof@wad guilty of certain crime upon
producing newly discovered facts that were notalbtiexisted during the previous proceeding.
Currently, international and regional treaty bodies established to enforce and monitor human
rights obligations imposed on states and to provetaedies in case there are breaches. Any
decision and recommendation given by these bodiede implemented at the domestic level of
the state concerned. However this requires theéesmde of procedural mechanisms to entertain
such cases. Unless there are no procedural mears-examine cases which have already
exhausted their appellate procedures these desisenmot be enforced. A case should also be
reopened where there is a risk that the fairnesth@fproceedings has been undermined by
violations of the accused rights- The existence of these mechanisms at global ledétates
the prevalence of the problem that requires salugiball levels. To ensure an effective remedy
and reparation for violations of fair trial as réggd by international standards, certain
procedures should be put in place at the natianadlIthat final criminal proceedings can be
reopened after referral for consideration from éhbsdies:®?
UNHCR acknowledges that the exact modality of nevad criminal convictions will vary across
jurisdictions and legal system However, State parties to the ICCPR are undelbéigation to
provide for the substantial review, by a highdbourial according to law, of both conviction and

180 protocol to the African Charter on Human and PesipRights on the Establishment of an African Cant
Human and Peoples’ Rights Adopted on 10 June 1988r&d into force on 25 January 2004, See alsic)eat5
which provides for the right compensation as remagach of human rights.

161 Article 84(1) of the ICC Statute, Article 25thle Rwanda Statute, Article 26 of the Yugoslaviat@e, Article
4(2) of Protocol 7 to the European Convention Glingell section 55(b) of the Principles on Legatl Airticle

2(3) of the ICCPR, Article 25 of the American Contien, Article 7 of the African Charter, Article 28 the Arab
Charter, Article 13 of the European Conventionjdt48 of the African court of Human Rights Praibc

162 Article 46 of the ECHR

163 A Symposium :An International Exploration of Wigful Convictions, University of Cincinnati LaweRiew,
Volume 80, No. 4, 2012 p 1415-17
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sentence. There were also different internatiomeaiferences held on sharing experience on
mechanism of reform on prevention and reductiowmingful convictions at global levéf?

The Committee has consistently emphasized thatettpgirement to exhaust domestic remedies
applies only to the extent that those remediesfieetive and availabl®> The State must give
details of the remedies available to the victingether with evidence that there would be a
reasonable prospect that such remedies would betigt

Similarly, in its general comment No 31 the HRC &agized that all branches of the States and
other public or governmental authorities at whatdegel national, regional or local are in a
position to enforce the responsibility of the Stpaety to the Covenant’ The committee added

that States parties should award reparation andppate compensation to individuaf.

2.2.2. Foreign Experiences of Post- Conviction Rew Mechanisms

Wrongful conviction is the problem that has beerethin many jurisdictions irrespective of the
legal systems they follow. Particularly it was painty identified as legal problem in Canada,
UK and USA!®® The problem had also deep rooted in states lisader and Germany which are
continental law countries. No matter how a givestam is perfect it is inevitable in any system
that working human being can make error since hgnae not error proofs by nature. The
overall system of a given state with regard to srahprosecution might not be perfect to avoid
erroneous convictions of innocent persons. Theeefioere is a problem in every legal system
despite the variance in the degree of the probeither the adversarial nor the inquisitorial
systems are perfect. So the continental countritisaléo face the problem of convicting
innocent persons. States have been handling th#epndoy devising different mechanisms of

reviewing post-conviction claims of innocence.

54|n the case of Dumont vs. Canada, the Committesidered that delays of nine years in civil procegsi had
deprived the victim of an effective remedy The Caittem has also recalled on many occasions thaupervisory
review procedure against court decisions which lemtered into force constitutes an extraordinargmseof appeal
is limited to issues of law and does not permit ewew of facts and evidence.
1f:GReport of the Human Rights Committee, A/68/40,0vok |, Para 163

Ibid.
67 See General comment No 31, Para 4
188 1d at Para 16-17 provides that restitution, relitatibn and measures of satisfaction, such asipugologies,
public memorials, guarantees of non-repetition ehanges in relevant laws and practices, as wdlriaging to
justice the perpetrators of human rights violati@ml taking measures to prevent a recurrence ofyhe of
violation in question are other forms of reparasitm be awarded.
189 Sypra Note 27 at 221
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The term post-conviction review refers to a judigeoceeding that allows a person to challenge
his conviction using grounds that could not haverbeiised on direct appeal. It is a procedural
device that may be used to raise a collateral ehgé# to the judgment or sentence in a criminal
case. It can encompass several different kindsaté semedies, including writs of habeas corpus
and Coram nobisand various challenges to sentent@& he essential feature of all claims in
post-conviction proceedings is that it challengas validity of the judgment or sentence on
grounds other than those that were or could haga bssed on direct appeal.

Hence it is paramount to study how the issue camevblve over time in these states and the
mechanisms developed by these states in reviewidgchallenging wrongful convictions of
innocent citizens. Such comparative study will deeachmark for the Ethiopian legal system in
devising an appropriate mechanisms in both corrgcéind preventing the cost of wrongful

convictions.

2.2.2.1. Canadian Post-Conviction Review System
Canada has had its share of wrongful convictiSh®espite the checks and balances in the
Canadian criminal justice system, many cases ohgftd convictions have occurré® The
cases of David Milgaard®, Donald Marshall and Guy Paul Motifiare among the familiar
wrongful conviction cases that had occurred ind@n However, these are not the only cases;
they merely represent the most highly profiled oriés
Canada had established Commissions of Inquiry td&wo wrongful convictions of these cases
in 1986%"® The commissions recommended for establishment d@fidependent review body to

investigate alleged cases of wrongful convictiGh.
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After judicial avenues have been exhausted se@@of the criminal code serves as a safety
net valve which allows the minister of justice aview alleged wrongful convictions that have
not been detected and remedied by the cd(ftFhis rule was injected in Canada since 1882.
The Minister’'s power to correct a miscarriage oftice is an extraordinary one that can be
exercised only in those exceptional cases whereergop presents new and significant
information that casts doubt on the correctness€onviction®

An application for review pursuant to section 696{fithe Criminal Code must be basednaw
and significantinformation. Information will be consideretewif the courts did not examine it
during the trial or appeal or if the informationrfaced after all court proceedings were over. The
information must be reasonably capable of beliglewant to the issue of guilt, and capable of
affecting the verdict if it had been presentedrial.t® If the Minister of Justice determines a
miscarriage of justice that has occurred as a tredutewly discovered facts, they may either
return the case to trial court for retrial or retbe matter to a court of appeal for hearing and
determination as if it were an appeal against adion or dismiss the application for review is
final.'®?

Under Section 696(3)(#° of the Canadian criminal code it is legalizect tiwe court to decide
on admissibility of fresh evidence whether it guiéntly undermines the reliability of the verdict
so as to render the conviction a miscarriage ofigesand if the evidence is admitted; the
conviction is quashed and order for exoneratiothefindividual. Similarly; Section 748(2) of
the code provides for the free pardon mechanisraeview of wrongful conviction cases. Canada
had exonerated and paid compensation for many vave lbeen subject to miscarriages of

justice’®

178 |bid
178 Canadian Criminal Code of 2002, section 696. [Eg&slation went through several revisions anctiely
became Canada’s post- conviction review procesgatfon 696 in 2002
180 Macfarlane, Supra Note 171, Ibid
181 Section 696.1(1) of the Canadian criminal codéestaAn application for ministerial review on theognds of
miscarriage of justice may be made to the Minisfelustice by or on behalf of a person who has lseenicted of
an offence under an Act of Parliament or a regutatnade under an Act of Parliament...whose rightgidicial
review or appeal with respect to the convictioriimding have been exhausted.
182 Supra Note 159, Section 696.3 (3) provides thafékeral Minister may exercise his or her powedsgrant a
remedy if satisfied that there is a reasonablesliasionclude that a miscarriage of justice liketgurred
183 Section 696.3(4) of 2002 criminal code providest the federal Minister shall consider (a) whether
application is supported by new matters of sigaifice, (b) the relevance and reliability of inforioatthat is
presented in connection with the application, andhe fact that an application is not intendeddove as a further
Ilgzlel of appeal and that any remedy granted isxena@dinary one.
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2.2.2.2. Post- Conviction Review in United Kingdom

UK has also placed a great emphasis on safeguggittininnocent from wrongful conviction as
well as on convicting the guilty by including therrden of proof rules, the presumption of
innocence, and the privilege against self-incrirtioTa ' Despite these safeguards it has been
facing the problem of convicting innocent perstiiBefore the enactment of Criminal Justice
Act in 1995 people convicted of crimes in the UKdhane appeal available pursuant to the
Criminal Appeal Act of 1907%" In 19" century the English parliament had empowered digelr
prerogative of mercy to entertain and redress fongful convictions®
The provision provides for mechanism by which ficahvictions can be reviewed by Home
Secretary, who had the authority to refer extrawmdi cases to the Court of Appeal if he
determined that a miscarriage of justice may haweuwed'® A number of high-profile
exonerations in the 1980s and 1990s raised congethe UK about the prevalence of wrongful
convictions and the paucity of mechanisms to cortleem®° In particular, Birmingham Six
case in which six Irish men falsely convicted ofimng a pub in Birmingham galvanized public
opinion when their convictions were overturned 891 after 16 years after the home secretary
remitted the case to court of app&al.

The Royal Commission on Criminal Justice wasl#istaed and charged with examining causes
of wrongful convictions and recommended that Englahould establish a new national
institution to independently review claims of wrdulgconviction and Criminal Cases Review
Commission (here after CCRC) was established byl&85 Criminal Justice A¢? CCRC is
created to be independent organ to investigateamiages of justice and refer cases to court of
appeal basing criteria under Section 13 of crimiappeal act of 1995° Since 1997 the

commission has overturned several convictions ihds become a crucial organ in entertaining

1:2 Nobles, Schiff, Miscarriages of Justice: A Systepproach , Mod Law Review, (1995) , P, 299

Ibid
187 England Criminal Appeal Act 1968, section 17 pd=s that upon application for the mercy of the Gran
behalf of any person convicted of an indictablferde ... it may, after such inquiry as he thinkspem by an order
ilrslswriting, direct a new trial at such time anddrefsuch court as he may think proper
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189 UN General comment no 32, Supra Note 144 at 20
199 Symposium,Supra Note 163 at 1417
91 Horan, David, The Innocence Commission: An Indeleai Review Board for Wrongful Convictions, lllirsoi
University Law Review, 1991, P 104-5. See also Rbgal Commission criminal justice report, 1993. 1&3
192England Criminal Appeal Act, 1995, Section 35
193|d, section 13 provides real possibility that tonvictions will be reversed, existence of neguarent not
raised before and the exhaustion appeal from Harhzanel of court as ground to refer case bac&dort of
Appeal
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wrongful conviction caseS” There are also numerous innocence projects inaBdgivhich
work hand in hand with the CCRE?

2.2.2.3. Post-Conviction Review Mechanism in USA

The U.S.A experience with the problem of wrongfoinviction traces back to the nation’s
history, when colonists were often subjected toetemccusations without the right to question
their accuser's® The American criminal justice system have beegyea with the problem of
erroneous convictions irreversibly erroneous inesas which the sentence is death, and the
sentence is carried otiY. Scholars have sought to identify wrongful coning in the American
criminal justice system. Despite the controversy whether erroneous convictions have
occurred® it was proved that innocent have been executedaisyng DNA exonerations for
death row phenomenon, close call situations andcugixas which were post-humousily
exonerated?® Close calls are cases in which execution was ededt the last moment,
sometimes with only a few days or even hours taespand if the death sentence had been
carried out, a demonstrably innocent prisoner wdwdste been executé® Recent empirical
evidence especially DNA evidence, has opened aominthrough which we can examine this
faith in the system. The Exoneration Registrgintained in the United States puts the current
number of the wrongly convicted at 1,125 since 1¥89These cases have not only confirmed
that wrongful convictions exist, but have shownt tiremocent people are often convicted at a
higher rate than ever acknowledged previoG$ly.
The American system had already inbuilt legal maidms on how to review such cases like
writ of Coram Nobis, Habeas Corpus and Post-coinvicMotions?®® A writ of error Coram

Nobis has a long history in the common law legatey which was created to review cases on

194 Criminal Cases Review Commission website at/Mvitpw.ccrc.gov.uAccessed on January 21, 2015)
195 Cohen, Supra Note 49 at 1427

19 €. Ronald Huff and Martin Killias, Wrongful Coiations: International Perspective on Miscarriafidustice,
Temple University Press, Philadelphia, Publish@d®Printed in the United States of America, p 59

197 jJesse Tafero was executed in Florida in 1990 wiviah classified in the category of wrongful exeousi a
decade ago in the preface to the paperback edifioar book, In Spite of Innocence.

198 Eindley, Keith. Learning from Our Mistakes: A Ciimal Justice Commission to Study Wrongful Conviotp
Wilson Company. California Western Law Review N(2Q02), p, 31- 34

199 gtate vs. Willingham, Available attp://www.scribd.com/full{Accessed on December 10, 2014)
%Bedau, Supra Note 42 at 71-72
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new facts at a time where appellate review of grahjudgments was generally unavailable and
when courts conclusively render final decisiés.

Later on it was adopted in USA for the sole mecsranof post-incarceration judicial review of
erroneous convictions as a means of collateraéveff° It is a mechanism to correct a judgment
which is erroneous because of facts, not in isstileeatrial and unknown to the defendant at the
time, which affects the validity of the proceedififsit is not an appellate remedy rather to
permit courts, in extraordinary circumstances anthiw narrowly circumscribed bounds, to
review otherwise final judgment§’

The federal district courts and numerous stage® ltriminal cases involving the existence of
the writ.?°® Federal Rules of Criminal Procedure provides thatcourt may grant a new trial to
a defendant if required in the interest of jusfifén most of the cases such writ is available to
wrongly convicted individuals who are no longercimstody. In U.S persons wrongly convicted
and served sentence can raise claims of newly ised evidence in a post-conviction
motion?'°

In the absence of post-conviction procedure estadd by statutes or if the procedure does not
provide a remedy, habeas corpus is another methedeking post-conviction relief. Supreme
Court decisions and Due Process Clause of the éenttt Amendment granted states to provide
constitutional procedural protections before deépgvan accused of his liberfy* Many states
have now adopted specific post-conviction procesitliat may be used in place of a petition for
writ of habeas corpudt is available only to those who are in custody butneiag that they are

innocent of the crime convicted with?

204 David Wolitz, The Stigma of Conviction: Coram NspCivil Disabilities, and the Right to Clear On&lame,
Georgetown University Law Center, 2009, p 2-3
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27 Brian M. Hofstadter, Common-Law Writs and Fedé&ammon Lawmaking on Collateral Review, 96 N.W. L.
Rev. 1413 (2002) See also United States v. Trameshich a man who had already served his sentmdederal
mail fraud brought a petition for a writ of Coranolbls and invalidated his conviction.

208 Donnelly, Richard C, Unconvicting the InnoceracBlty Scholarship Series. Paper 4764,(1952)
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Law Review (2003), P, 506-07
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Publications, Paper 478ttp://digitalcommons.pace.edu/lawfaculty/4(7&ccessed on March 17,2015)

%12 |pid, See also Brady v. Maryland, 373 U.S. 83(B63) in which defendant Brady was convicted ofder in
the first degree and was sentenced to death, beeigh he contended that another person commiteeddtual
killing. The police had possessed exculpatory ewigewhich shows the real perpetrator of the allegadier.
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ABA standards for Criminal Justice regarding pastgction remedies provide comprehensive
remedy for post-conviction review of the validitiyjodgments of conviction, or of the legality of
custody or supervision based upon a judgment ofictian.*®* The proof that the wrongly
convicted need to successfully demonstrate th@ipdgence are undisclosed testimony and
evidence, witness recantations, new scientific o@glor discoveries, new evidence of another’s
guilt and others which can be successful with itigation assistancg’ The motion serves the
limited purpose of providing the defendant with emedy in the event there has been a
substantive deprivation of federal or state coumstihal rights in the proceeding that produced
the judgment or sentence under attéck.

Recently due to large exonerations of persons athdew phenomendtf and serving long
sentence as a result of compelling evidence péatiglDNA the America system came to fully
recognize for judicial review to focus on the inaot; by amending its procedures on federal
habeas review for innocence gateway to those whisl ahow they were probably innocént.
U.S.A has enacted Innocence Protection Act whichinged to ensure that convicted offenders
are afforded an opportunity to prove their innoettrough DNA testing, help states provide
competent legal services at every stage of a deetfalty prosecutiofi® These were also
incorporated in 2004 Justice for all acts bill. Tiié emphasizes denying inmates a right of
access to evidence for tests of innocence shoeksdhscience and offends social standards of
fairness and allows greater access to post-coomidiiNA testing at the cost of the federal
government™®

Innocence Commissions are government institutiomachanisms established in most of
American states charged with examining the issuesniscarriages of justice and to forward
possible recommendations to be considered by thenal justice syster?® Innocence projects

were also developed to resolve and reduce theofatgongful convictions in America since it

“*American Bar Association, Annotated Code of Pratessl Responsibility, Chicago ,1979

24| jsa, Supra Note 211,ibid

215 sawyer vs. Whitley, U.S. 333, 1992, Courts enierta successive federal habeas corpus petitioncinialk
innocence in the American criminal justice to ughtie right to life and liberty are guaranteed @asdamental
human rights in their constitutions.

%8 The Death Penalty Information Center (DPIC) lis4€ death row exonerations from 1973 through 28md,the
newly created National Registry of Exonerationsreerates 1,187 cases from 1989 through mid-2013=dlaiat
http://www.deathpenaltyinfo.ord/accessed on January 30,2015)

27 District Attorney's Office for Third Judicialift. v. Osborne, 557 U.S. 52, 2009, p, 69

% Innocence Protection Act of 2004, Section 411-12,
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was first introduced by Barry Scheck and Peter Bleudt the Benjamin Cardozo Law School in
New York City??*

2.2.2.4. France

France has numerous cases of wrongful convictibas had shown err of the judiciary by
acquitting a guilty person or convicting an innocpersort? It is perceived as an error against
which there must be a remedy since every wrongfaviction violate the bundle human rights
that cannot be limited by procedural rufé$. After verdicts become final by appeal France had
adoptedpourvoi en revisioras a remedy for review of criminal cases whicloisnean petition

to obtain a new trial after a final verdféf Thepourvoi en revisioris necessarily for a review of
the whole case and the duty of the Supreme Cosir eourt of revision is to search for the
objective truth and it available against final démns in criminal cases if the defendant has been
found guilty of a felony crimé®

Grounds on the right to revision for error areelstunder section 622 of the France Criminal
procedure lists grounds to claim revié®.These preconditions are appearance alive of the
person supposed to be died for homicide convictidren another accused has been convicted of
the same act after conviction of previous innogesrsons; when after a conviction, one of the
witnesses has been prosecuted and convicted & fastimony against the accused and when
after a conviction, new facts or evidence unknowthea time of the trial is produced or revealed
S0 as to create doubt about the guilt of the actuse

The person claiming for review of cases shall bguired to show about the existence of the
grounds indicated in the procedure. The notion e lacts may comprise the admission of a

third party, the statement of a witness, and disopwf mental disorder in the convicted person

22! Barry Scheck, Closing Remarks on Eight DNA Exotiers in Canada as of 2002, Cardozo Law Review No
900, (2002)
222 Jean Dehays, accused of the homicide of a fanweer sentenced to twenty years of compulsory laba®49.
He was retried and acquitted in 1955; Jean-MarigeBex was sentenced to twenty years of imprisoninel®63
for the homicide of his employers’ daughter. Ineavrtrial, he was acquitted in 1969. pourvoi ensiéri was
opened then he was re judged and finally acqudtedpril 25, 2005.
223 gypra Note 85 at 5
224 gection 622 of the French Criminal ProcedurdeCénserted by Law No 2000-516 of 15 June 200@irt
ggficial Journal of 16 June 2000 ( here after FCPC)

Ibid
226 3aguil, Paul J. Forum: Criminal Procedure: ImpmgWVrongful Conviction Review : Lessons From A
Comparative Analysis of Continental Criminal Prdgeal Alberta L. Rev. 117(2007) p,5
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at the time of the events and new interpretatiora déict already knowff’ The applicant is
responsible for initiating the proceedings and @néag evidence that a miscarriage of justice
occurred. There is no limit to the number of timmagview can be requested.
The revision may only be demanded by Minister dftide, by convicted person in the case of
incapacity, by his legal representative and afterdeath or formally declared disappearance of
the convicted person, by his spouse, children, mgreheirs or any person who had been
expressly mandated to do <8.

In addition to these grounds the court will revésease after a referral from European court of
human rights with regard to France’s violation lné European convention on human ridgfts.
The Cour de Révisiomxamines not only questions of law, but all issietated to facts brought
up by the parties. If a new trial seems possilble,former verdict is canceled. In this case, the
Cour de Reévisiorhas the power to find the convicted person innb@enguilty again, or to
confirm the previous verdict.

If the former verdict is overturned, either by tBeur de Révisiomr by the court that had been
in charge of a new trial the effect will be thainy criminal record is cancelled and if the penalty
was fine it will be paid back. In addition any ¢idamages and interests, to the extent that they
were based exclusively on the criminal responsyboif the convicted person, will be revoked
retroactively. The court after due consideratiomslaims finally decide cases from which no

appeal is allowed on its decisi6f.

2.2.2.5. Germany
The German criminal justice system is also inqoigt like that of France. Factors leading to
miscarriages of justice which include the relucef courts to hear expert witnesses on the
reliability of confessions and eyewitnesses hawnlgart of the problem in the German criminal

justice?!

227| ester, Supra Note 206 at 251

228 ECPC, Supra Note 224, Section 623

229 Article 626(1) of FCPC provides that retrial candonducted subsequent to a decision of the Eunopeart of
Human Rights, if the Court finds that French cohdse violated ECHR. Article 2 of the 7th Prototmthe
European Convention on Human Rights 1988 whichgeieed the right of any person convicted of a cniahi
offence to have that conviction re-examined by @esior court.

230 g5ection 625 of CPC

2! nformants, Supra Note 85, at 7
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The German Code of Criminal Procedure providessiiexific grounds on which a judgment
cannot be appealed any furtié& .t is known for its German termtViederaufnahnfewhich
means extraordinary appeal or petition for retriblallows both prosecutor and defendant to
apply to have the case reopened to guard aganwss ef fact-finding happened at the pre-trial
and trial stages in the spirit of the rules of éniah proceduré>?
The grounds for review of a final judgment on tipplecation of a defendant are indicated under
the German criminal proceduf&. These grounds listed in the code as the followings
“ If a document used to convict the prisoner wdsefeor falsified, if a withness who
testified to the disadvantage of the prisoner ghalse testimony; if a judge who
participated in the judgment violated his officidilities to the extent that a judicial
criminal punishment is provided for the violatiohthe criminal judgment is based on a
civil judgment that has been reversed or if newdence is discovered that tends to
justify the acquittal of the defendant or a legaemishment for a less serious crifif&.
In addition to the German extraordinary appealelae two other review mechanisms available
to the convicted defendant. The first is to filecanstitutional complaint to the Federal
Constitutional Court to address violations of caosbnal or procedural rights by acts of the
deciding court; the remedy for a successful apgtioais a trial de novo®™® The second
mechanism is to apply to the European CommissiorHofnan Rights and finally to the
European Court of Human Rights as the European &dimon on Human Rights is part of
German federal law, the jurisdiction of the Eurap&2ourt to interpret the application of the
Convention in Germany has been recognized.
A final judgment may not be reopened to providafeei@nt punishment for the same crime or
for the purpose of mitigating the punishment beeao$ diminished responsibility of the
defendant rather to review error of facts that hatdbeen part of the litigation. Upon considering

the application the court will receive evidence dmadr arguments to determine if the original

232 Article 359 of the German Code of Criminal Prowein the version published on 7 April 1987 ,Fatieaw
Gazette Part | p. 1074, 1319), Amended by Articté Bhe Act of 23 April 2014, Federal Law GazetsatR p. 410
(Here after GCPC)

33 Osner, Nigel Anne Quinn & Giles Crown, The Rogalmmission on Criminal Justice: Criminal Justicst®gns
in Other Jurisdictions (London: HMSO, (1993), p21103.

234 ECPC, Supra Note at 230

2% |nformants, Supra Note 85 at 7

20|d, at 6
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judgment should be quash&d Finally successful extraordinary appeal will résalan acquittal
or a new trial. Therefore it can be summarized thatGerman criminal procedure is designed
and in fact structured, to balance the principlérmdlity in cases where there is a concern that a

miscarriage of justice would probably result.

2.3. International Legal Framework on Right to Compensation for Wrongful Convictions

2.3.1 Theoretical Justifications for the Right taCompensations
The consequence of wrongful conviction is multi-dimsional that result in loss of civil, political
and socio economic rights of the individuals wrgngbnvicted®*® The vast majority of newly
freed individuals have been unable to obtain anpnpensation for lost wages, legal fees,
psychological damage, or other economically-codieanjuries caused by their wrongful
imprisonment from the authority that wrongfully ingoned then?>® The movement for the
right to indemnity bythe state for erroneously convicted persons hablyibegun toward the
end of the 18 century in Francé&®
There are arguments on whether states have anjityialo compensate persons who were
convicted and imprisoned as a result of wrongfuivictions?** Citizens obeying law of states
are naturally endowed to enjoy their right to lilgeand freedom free from interference by states.
Deprivation of that right by arrest or imprisonmastjustifiable only when that citizen has
engaged in conduct so damaging to the interestdhafrs, or society as a whole, as to warrant
application of the criminal law. In cases whereooents are found convicted and imprisoned it
is a great injustice administered by governméftsSuch victims are recognized as having
suffered what may be a great injury at the handghefstate and it is accepted as just that the
state, representing the public at large, shouldenfiaik compensation.
Eminent domain principle is also another basisifgposing liability on the state to redress

harms caused by its ageftdThe principle claims that the government shaltessd the victim's

37 |bid
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injury as a result of wrongful convictions of indiuals irrespective of whether any government
agent has played a culpable rofé.

When property is taken from individuals for the paluse our fundamental law prescribes that
just compensation must be paid. On the other hahdn in the administration of the criminal
law, an equally sovereign right, society takes frihv@ individual his personal liberty, a private
right at least equally as sacred as the right op@rty, it dismisses him from consideration
regardless of the gross injustice inflicted uponramocent man without even an apology, much
less compensation for the injuf¥’. Hence there shall not be distinctions on compésat
between takings of individual’'s property for publise and erroneously depriving one’s life or
liberty.2*® These theories had put basic foundation for ticegeition of right to compensation

for wrongful convictions as redress.

2.3.2. International Standards on the Right to Compnsation for Wrongful Convictions
International human rights guarantee the rightampensation for persons unlawfully deprived
of their liberty by unlawful arrest or detention @sedress for the harm they suffered by the act
of state official*’ The ICCPR provides remedy for unlawful arrest datention of individuals
in the process of criminal investigation under @&ti9 and 14. In the same way the right to
compensation for innocent persons wrongly convigedso protected.

The reason to provide compensation as redressefsiops both wrongly convicted as well as
unlawfully arrested or detained is the recognitibat they suffered from deprivation of their
liberty and the states failed to fulfill their humeght obligation to respect the right to innocent
These rights are separately governed under a&{@eand 14(6) of the ICCPR® The right to
compensation for wrongful conviction in criminalopeedings is clearly recogniz&.Among
these instruments the main source for guarantegiagright to compensation for wrongful
conviction is the ICCPR? Article 14(6) of the ICCPR states:

244 Edward Borchard ,M, Compensations of Persons Eously Confined By The State, University of
Pennsylvania Law Review Vo0l.118, (1970) p,1092
245 |
Ibid
246 Borchard, Supra Note 39 at 685
247 Article 9 (5) of the ICCPR states that anyone uhe been the victim of unlawful arrest or detengball have
an enforceable right to compensation
248 pid
29 UDHR, Supra Note 137
#0|CCPR, Supra Note 139, Article 14(6)
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“When a person has by a final sentence been caaviat a criminal offence and when
subsequently his conviction has been reversed bakdeen pardoned on the ground that
a new or newly discovered fact shows conclusivieat there has been a miscarriage of
justice, the person who has suffered punishmerat @sult of such conviction shall be
compensated according to law, unless it is prokatthe non-disclosure of the unknown
fact in time is wholly or partly attributable torh?>"’
It states that an individual must have been coadidiy a final decision of a criminal offence
including minor offences to qualify for compensatifor a miscarriage of justice in particular for
wrongful conviction?>? A conviction is considered to be final when natier judicial reviews or
appeals are available either because they have éodeusted or because the time limits have
passed subjected to punishment as a result obiingation?>* The punishment imposed may be
a sentence of imprisonment or any other type ofghument for whatever crime convicted for.
Legitimately imposed pre-trial detention does nonstitute punishment and cannot qualify to
claim compensation. Individuals legally convicteahcclaim compensation if their convictions
are excused or had their conviction reversed orgtbhands that new or newly discovered facts
showed that there had been a miscarriage of jupticeided that the non-disclosure was not
attributable to the accuséd. The burden of proving that the non-disclosure ai@sbutable to
the accused rests with the stateThe committee boldly stated that there is no |égahe work
developed domestically and forwarded that statest moact laws which generally regulate the
procedures for granting compensatidhThe committee had also emphasised that statesdshou
specify amounts to be paid as compensation toithiens of miscarriages of justica’
In addition; the Committee indicated that compeaonsashould be paid only on the basis of
newly discovered facts showing a miscarriage ofigasand it should not be paid where the
grounds for quashing a conviction were that thaviddal had been subjected to an unfair

trial.**® Here the intention is that States would be oblie compensate persons only in clear

251 H
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cases of miscarriage of justice, in the sensetligae would be acknowledgement that the person
concerned was clearly innocent. So, the provissomot intended to give a right of compensation
where all the preconditions are not satisfied likkere an appellate court had quashed a
conviction because it had discovered some fact whmtroduced a reasonable doubt as to the
guilt of the accused and which had been overlodkethe trial judge>®

The ICC Statute also grants the Court discretioavtard compensation when it finds that there

has been a grave and manifest miscarriage of gysfiche individual has been acquitted by a
final judgment or the proceedings have been tertmihan grounds of the miscarriagéHence
International standards require states to compengetims of miscarriages of justicg:

2.3.3. Regional Standards on the Right to Compensans for Wrongful Convictions
There are regional instrument which guaranteeitiie to compensation for unlawful arrest and
arbitrary arrest and detention in similar way witfovisions in the ICCPE? State parties to

ECHR are duty bound to redress individuals who Hazeen the victim of arrest or detention in
contravention of the provisions of the conventihApart from compensation for unlawful
arrest or detention ECHR protects the rights ofviddals to claim compensation in case their
liberty or other rights are deprived as a resulvadngful conviction by its agent particularly by
the judicial organg®*

Furthermore, the right to compensation under Aatgof Protocol No 7 is almost identical with
article 14, paragraph 6 of the ICCBRThese provisions require that in case of a misageriof
justice the person is entitled to compensationspant to the state law or practice”. This phrase
implies the obligation of states parties to thess o include in their domestic legislations rules

on the procedure to be followed by victims for ahitag compensation, in order for such right to

Z9YNHRC GC -32, Supra Note 144 at paragraph 52

260 Article 85(3) of the ICC Statute
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the non-disclosure of the unknown fact in time oWy or partly attributable to said person.
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be effective. However, this does not imply thattsuight cannot be obtained due to lack of
provisions in the domestic legislation or a stapeactice. What is important in this context is the
establishment of an effective system, guaranteegiompensation for cases regulated by
Conventiong?®

In the African system, the right to compensationganiscarriage of justice is also enunciated in
the Principles and Guidelines on the Rights to ia Faal and Legal Assistance in Afric&’
More specifically, the Principles list a series rmeasures to be implemented, including the
guarantee that anyone who has been the victim lafudnl arrest or detention is able to claim
compensatioA®® In the Inter-American system, the American Conienion Human Rights
enshrines, in its article 10, the right to be congaged in the event of a miscarriage of justice
and, in its article 25, the right to judicial protien?®® Such right is distinct from the right to
compensation for unlawful detention. With the exmep of Article 10 of the American
Convention, international standards contain simdaguage?®’®

Article 10 of the American Convention does not liegjthe miscarriage of justice to be based on
new or newly discovered fact§: Most international standards do not require staepay
compensation if a charge is dismissed or an acasssrhuitted at trial or on appeal as there has
been no final convictioh’> However, under some national systems compensagioaven
payable in such circumstances. In addition, the bA@harter guarantees the right to
compensation to anyone whose innocence has beabligised by a final judgmenf® The
European Court had also concluded that non-pegudi@mages, such as distress, anxiety and
inconvenience, should be compensated as well asdial losse$’*

The Special Rapporteur for the right to fair trtedd also called upon States to adopt and

implement a definition of remedy for a miscarriagfejustice that is comprehensive and not

%6 Article 6,13 and 41 of European Conventiontfa Protection of Human Rights and Fundamentaldenes

%7 Article 10 (c) of Principles and Guidelines on fRights to a Fair Trial and Legal Assistance iniéer

2819 | article (M, 1 (h))

%%Article 25 of Inter-American Convention on HumangRis, See also Human Rights Committee, General
Comment No. 35,Para 52

279 Article10 of ACHR, ECrtHR held that where the Isafsir reversing a final conviction was a reassessmiethe
evidence, rather than new or newly discovered exidethe requirement to pay compensation did nplyap

"L Article 10 of the ACHR

2’2 UNHRC,GC -32,Supra Note 144, Para 53

273 Article 19(2) of the Arab Charter

2% Human Rights Committee, General Comment No. 3tuféaof the General Legal Obligation Imposed orie3ta
Parties to the Covenant, 26 May 2004, UN Doc. CCPRI/Rev.1/Add.13 Para 16
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limited to criminal cases, in order to provide etfiee remedies to persons whose human rights
have been violated?> International and regional standards recognieecttil responsibility of
the State by ensuring effective remedies for persshose human rights have been violated
owing to wrongful conviction or miscarriage of jiegt?’’® As Compensation is one form of
reparation for damage caused following a persomal enade in criminal justice process those

regional instruments guarantee for the right.

2.3.4 Legal Framework on Selected Jurisdictions

Most of the states recognize the right to compémsan the case of wrongful conviction as a
matter of domestic or international human rights.f4 The payment of a civic debt to the
wrongly convicted for the taking of their libertgrfthe public use either automatically or after
judicial and bureaucratic processes, is intendedepair and compensate for as much of the
damage wrought by miscarriages of justice as plesSibThe intent of payment for their unjust
conviction is to make amends for the miscarriaggustice, to allow the victims of it to recoup
financial losses, to reduce the economic vulneitgbdf the victims, and to increase self-
sufficiency upon release.

Paying compensation for the wrongly convicted isefoair the damage caused by States which
can clean their public legitimacy and retain pubdispect for the criminal justice system and rule
of law?”® In addition to these mentioned above purposesonfpensation, as the observer of
miscarriages of justice performed in the name efghblic, it also restores public confidence in
the ability of judicial, correctional, and legisia institutions to exercise good judgment and
fairness>°

Canada recognizes a right to apply for compensdwonwrongful conviction, although an
administrative or judicial body ultimately decidesether or not to grant an award. In 1988,
Canada adopted the Federal-Provincial Guideline€@mpensation for Wrongfully Convicted

and Imprisoned Persons. The guidelines expressite dhat compensation should only be

27> bid

2 Article 8 of UDHR, Article 2 and 14 of the ICCPR

277 Jason Costa, Alone in the World: The United Stdta#ure to Observe the International Human Right
Compensation for Wrongful Conviction, Emory Inteinaal Law Review (2005), p, 57

2’8 Borchard, M, .European Systems of State Indgnfoii Errors of Criminal Justice, 3 J. AM. INSTROM. L.
& CRIMINOLOGY 684, 706 (1913)

219 pid

280 30n B. Gould, The Innocence Commission: Preventilmgngful Convictions and Restoring The Criminastice
System (2008), p, 5
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granted to those persons who did not commit thmecrior which they were convicted. These
guidelines were to some extent modeled after Axtiet(6). After concluding that an individual
has been wrongfully convicted, Canada is quick statdish public inquiries to evaluate the
causes of conviction and to assess the issue giensatiorf>*

The United Kingdom has employed various framewoids compensating the wrongfully
convicted. Mostly ex gratia payment is used asrdigmary schemes accorded to victims of
wrongful convictiong®® Comparative fault approach is used in determirtimg amount of
compensation for wrongful convictions. Thus, congation may be provided even when the
government is not at fault as in strict liability.

With reference to Article 14, paragraphHiyman Rights Committee of Udkpressed regret that
there was no statutory basis in the United Kingdtom the right of compensation for
miscarriages of justice and urged that appropmagasures be taken to ensure full compliance
with that article’®® After such critique by the committee United Kingaohas directly
incorporated article 14(6) into its domestic legfigin under the Criminal Justice Act 1988 (UK),
Section 133. A wrongfully convicted person must mak application to the Secretary of State
who determines applications for compensation orcitteria set out in Section 13%'
Compensation is granted based on the recommendztiadependent assessors. In determining
the amount of compensation, the assessor conglgeextent to which the situation might have
been contributed to by the accused person’s owwlwazin Accordingly, the United Kingdom
does not automatically bar compensation to wromgfaonvicted individuals who have
contributed to their conviction. Instead, such asstds relevant for determining the amount of
compensation.

In England, Section 133 of the Criminal Justice A8B8 partially replaced the practice of

making ex gratia payments with a statutory sch&mhender both section 133 and the ex gratia

21 Michael Zander,, Cases and Material on The Engdlesfal System (10th ed. 2007), p, 73031, An efi@ra
g)sa;yment is a payment of money made or given ameession without legal compulsion.

Ibid
23 The Report of the Human Rights Committee (A/40#4Q)985 on United Kingdom Available at
http://www.law.emory.edu/.../Cast Accessed on January 15,2015)
284 section 133 of the U.K’s Criminal Justice Act ,8%vailable at: http://www.logiclaw.co.uk/Acts/critnjust198
(Accessed on February 10,2015)
8% gection 133 of the U.K’s Criminal Justice Act pides: When a person has been convicted of a criroffence
and when subsequently his conviction has beengedear he has been pardoned on the ground that armeewly
discovered fact shows beyond reasonable doubtttbet has been a miscarriage of justice, the Segret State
shall pay compensation for the miscarriage of gasto the person who has suffered punishment esuét r
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scheme, the decision as to entitlement is madééybme Secretary; an independent assessor
then determines the amount of an award. Sectionid3Bly as wide as Article 14(6) of the
ICCPR and provides for compensation only after ungsof a conviction on an appeal out of
time or following a reference to the Court of Applegthe Criminal Cases Review Commission
or the granting of a parddf®

After a number of authors have provided vivid acdsuwof individuals who were wrongfully
convicted and incarcerated, USA has come to admeitassumption that its criminal justice
system does not convict only guilty persons ancessitated to design methods of redressing
persons suffered harm as a result of wrongful amimis?®’ Individuals who have been
wrongfully convicted have three ways to seek cormspgan. They can sue the government,
persuade the legislature to pass a private motajation bill, or file a claim under a statutory
compensation schemi& A federal civil rights lawsuit is a method to hyia federal civil rights
lawsuit against the municipality and the poffée.

A common law tort suit is also another mechanismseeking compensation from the
government which can be brought in state courindiederal court®® A plaintiff for instance
may bring a state court tort suit against policgp@secutors based on malicious prosecution or
Brady due process claim alleging that the prosecutfailure to disclose material evidence
relying on Brady requirement§!

Germany and several countries in Europe providepemsation to defendants who have been
detained in custody and then acquitted at tffaEligibility criteria under these compensation
schemes tend to be far broader than those undeErigksh statutory scheme or the interim
criteria adopted in other jurisdictions. In Germamayn Act of Parliameft® passed in 1971

specifies that whoever has suffered damage asu#t msa criminal conviction which is later

280 |bid
287 pdele Bernhard, A Short Overview of the StatutBsmedies for the Wrongly Convicted: What Works, Wha
2Dggesn’t and Why, 18 B.U. PUB. INT. L.J. (2009), @p4

Ibid
289 gection 1983 provides that every person who, uodier of any statute, ordinance, regulation, custor usage,
of any State or Territory or the District of Coluiajpsubjects, or causes to be subjected, any gitizéhe United
States or other person within the jurisdiction guéto the deprivation of any rights, privilegesjrmmunities
secured by the Constitution and laws, shall bddiadthe party injured in an action at law, soiequity, or other
proper proceeding for redress ...
299 Adele Bernhard, Justice Still Fails: A Review afdent Efforts to Compensate Individuals Who HaverBe
Unjustly Convicted and Later Exonerated, Drake [Review, Volume, 18 (2009) p,726-28
21 UN HRC, Supra Note 283
292 German Criminal Procedure, Supra Note 232, Ibid
293 German Act of 1917 on Compensation for Crimialsecution Proceedings
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quashed or lessened the applicants shall be comeensy the stat€” The state’s obligation to
compensate is determined by the court at the cesinciu

The state’s obligation to compensate is determinethe court at the conclusion of the criminal
case, or after a subsequent hearing of the partidhe state shall also compensate a person who
has suffered damage as a result of a remand ordertain other types of detention, provided he
or she is acquitted or the prosecution is suspendethandone® There is no requirement in
the Act that the applicant show innocence; but camsption is only paid to the extent that it is
equitable inthe circumstances of the case. Under Article 8eteia right of appeal against the
court’s decision regarding compensatfoh.

Under French law compensation may be granted teetlecognized as innocent after being
convicted subsequently acquitted and to persoraret in custody pending tri&f In the case

of detention pending trial the person charged dagshave to prove his innocence. In fact the
accused may have escaped being convicted merebcbiving the benefit of the doubt.

If compensation is granted it is not limited todncial loss but covers all non-pecuniary losses
suffered by the accused as wfiThere is no limit on the amount of compensatioiictvitan be
awarded. In respect of a person who has been Wramgvicted, his spouse, ancestors or
descendants may claim compensation as well asribregly convicted persoif® If the applicant

SO requests, the decree declaring his innocendéevitlisplayed in the place where they lived

and advertised in five newspapers chosen by the.cou

2941d , Article 1

295 |d article 8

294 article 2

297|d Larticle 8

298 ester, Supra Note 206 at 277

29 pehays, Supra Note 224, Article 626 provides ghperson who has been convicted but is then rezegno be
innocent, under the provisions of the present, tiias the right to full compensation for the matedand moral

damage that the conviction caused him.
300
Id
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CHAPTER THREE

SAFEGUARDS AGAINST WRONGFUL CONVICTIONS UNDER THE E THIOPIAN
CRIMINAL JUSTICE SYSTEM

3.1 Introduction

Wrongful conviction of innocent individuals is bgi acknowledged in an increasing number of
countries around the gloB& The problem of wrongful conviction is now framed an
international human rights isstf®. Ethiopia is also facing the problem of convictimgocent
persons as a result of erroneous convictions reddey courts®® In other jurisdictions like
England, Wales, Northern Ireland, Scotland, Norwagnada, the United States and others have
substantial new mechanisms in place to better ifgentorrect and redress wrongful
convictions®® The legitimacy of the criminal justice system iasbd largely upon both its
effectiveness and its fairne¥8.Its effectiveness is judged by its ability to istigate and detect
crime, identify offenders and mete out the appmdprisanctions to those who have been
convicted of offences. Its fairness is judged sy thhoroughness and the efforts it makes to
redress the resource imbalance between the acensethe state at the investigatory, pre-trial,
trial and appellate stages. The system does thgdwding evidentiary protection and effective
legal representation at all stagés.

Wrongful convictions undermine the legitimacy oé teriminal justice systerif! If someone is
wrongfully convicted, that person is punished faradfence he or she did not commit and the
actual perpetrator of the crime goes free. As vpelhlic confidence in the system declines when
wrongful convictions are identified. Wrongful contions undermine both this fundamental

legal value and this public expectatifiin this section the writer will examine the sulnsiee

301 Hoel Adrian ‘Compensation for Wrongful Convictiof2008] (356) Trends and Issues in Crime and Crainin
Justice 1; Nancy Petro, ‘2012: A Banner Year fousgaof Reducing Wrongful Conviction’ on Mark Godgey)
The Wrongful Convictions Blog at <http://wrongfulogctionsblogorg (Accessed on March 24,2015)

302 Miranda Jolicoeur ,International Perspectives amiiful Convictions: Workshop Report, September®@pb
303 Shume Regassa vs. Federal Public Prosecutor Bil@5477.There are numerous cases of wrongful ctomi
In Ethiopia and some of those cases were discussdel chapter four of this paper.

304 ynne, weathered, The growing Acknowledgment obWgful convictions , The Australian Response witkam
International Context, Griffith University Innooee Project April 2011,P, 12

305 phjlip Rosen, Wrongful convictions In the crimitjustice systems, library of Canadian parliania@2,P, 2

308 Jacqueline McMurtrie , Symposium: Wrongful Conigos and Systemic Reform: The Role of Social S@dnc
Preventing Wrongful Convictions, American Crimithaw Review Fall, 2005,P 3-5

071d, at 7

3% |bid
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and procedural safeguards afforded to arrestedaandsed persons and under the Ethiopian
criminal justice system.

3.2 General Overview of the Ethiopian Criminal Jusice System

The historical evolution of the Ethiopian crimingistice goes back to the period of Fetah
Negest® Pre and post introduction of Fetah Negest thene wastomarily developed rules of
criminal investigation to identify wrongdoers fraime community. These traditional methods of
investigations were Lebashayi, Awuchachign and ge&'® Despite their importance in
settling criminal disputes and suppressing the cmsion crime they were ineffective and
inadequate in providing fair treatment among thzems. Particularly the Lebashay system was
used to harm persons who were innocent of allegedecbut systematically manipulated to
punish these as revenge for their personal coritficEhis particular incident with overall abuse
of the process had revealed the disadvantageseoingtitution which had urged Empress
Zewditu to abolish Leba shay as a technique ofinahinvestigatior?* This can be an indicator
for the miscarriage of justice during the Ethiopieustomary criminal justice period. Since
1950's there were radical change in modernizingdptan laws®*

Post 1961, the Ethiopian criminal procedure hadchb&esource for criminal investigation in
Ethiopia. Even though there were some varying poam duties among these institutions
police, prosecution office and the judiciary haesib important organs in the Ethiopian criminal
justice systeni™

The concept of criminal justice system is interedein many ways by different schol&fs1t can

be defined as a system of law enforcement, thecimugi, corrections and probation that is

309 stanley Z. Fisher (1969), Ethiopian Criminal Prhwe, A Sourcebook (Addis Ababa: Haile Selassie |
University),Introductory part

%1% Simeneh Kiros,, Notes on the Ideal process inBtigopian criminal procedure, Mizan law review Vi
1,2007,p 150. (Aferseta was a device by which alemmembers of a community would assemble to ifleati
offender in which the elders would call upon eaetspn to tell whom he suspected)

311 The chief of Leba shay hinted to the intoxicatey o indicate someone as the person who had stbken
garment. The person thus picked was a well-knowsgpmality among the imperial courtiers but he wasan good
terms with the chief of Leba shay. This incidengdered a lot of controversy among the imperial riets,
particularly when it was later discovered that gfaement had been found after it was offered fog salthe market
and that it had been stolen by a maid of the palace

312 Ethiopian Criminal Procedure Teaching Materialpared by Aderajew Teklu Kedir Mohammed, Sponsdmed
Justice and Legal System Research Institute M2@dQ Addis Ababa, p ,61

313 | egal History and Traditions Teaching Materialeffared by Muradu Abdo Prepared under the Spdrigon$
the Justice and Legal System Research Institu@®,2g 292

314 Andergachew Tesfaye ,The crime problem and iteectipns, volume I, (2007) p,81-85

315 Kazuko Ito, Wrongful Convictions and Recent Crialidustice Reform in Japan, 80 U. Cincinnati LawiBe.
(2012) p,1249
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directly involved in the apprehension, prosecutigefense sentencing, incarceration, and
supervision of those suspected of or charged withiical offences® In the Ethiopian context

it can be defined as the sum total of society #@wbs/to defend itself against action it states as
criminal 3!’ This definition shows that a given state crimijtice system consists of various
institutions which take part in process of admemigg criminal justice.

There is a general assumption by our communityuttioly legal professionals that organs
forming part in the criminal justice system inclugi@ice, Ministry of Justice, The judiciary and
prison administration only*® However, the system encompasses other institubomeder than
such assumptions since there are different ingtnsatthat are categorized under the components
of the Ethiopian criminal justice systetit.

The Ethiopian justice reform material prepared hiiidpian Ministry of Capacity Building
indicates the components of the Ethiopian crimipgtice system are; House of Peoples
Representative, Regional State Councils, HouseedeFfations, Federal and Regional Courts,
Police, Public Prosecution, Prison Administratiofgederal and Regionals, Legal Research and
Training Institutions, Associations of advocatesd anCivic Associationd?’® The program
provides that these institutions should work ing@ation in accordance with their power and
duties in achieving the desired goal of the systérithey are also expected to be bind by basic
principles provided in International Treaties, Q@nson and other domestic laws. In the
enforcement of the laws the main responsible orgarder the Ethiopian Justice system are
assigned with their respective power and dutiesstuaded responsibility. These main organs are
the judiciary, Public Prosecution, Federal Polaed the Federal Prison Commission including
those similar organs established at regional leVéisse stake holders together form the criminal

justice system of the countr$?

3% pid
317 Training Material on New criminal code, prepargdRederal Justice Organs professionals TrainingeZear
public prosecutors, p,5 (Unpublished)
318 Andergachew, Supra Note 314 at 5
319 Teaching material, Supra Note 312 at 5
22: Material prepared by Ministry of Capacity Buildion Ethiopian Justice Reform Program,2002
Ibid
322 see Proclamations, No 720/2004,25/96,471/200%exferal government and 141/2000 of Oromia region
Regional State
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The Constitution recognizes the establishment rofirmlependent judiciary that has a dual
judicial systen??® It also provides for the establishment of fedemlirts and the state courts
with their own independent structures and admiaiigtns. Judicial powers, both at federal and
state level, are vested in the codffsThe Constitution states that the supreme fedatitial
authority is vested in the Federal Supreme Couotréction institutions are agencies whose
main objective is to execute the sentence imposediminals®*

One of the goals of the Ethiopian criminal justsystem is to ensure that no innocent should be
wrongly convicted for the crime they did not comMiftTo build public confidence and sustain
the trust of the community; the system shall woykebgaging the community as an active and
effective partner in solving crime and ensuring grevision of remedies by Communities to
acquire accessible, speedy, impartial and qualistige and in particular the appropriate
remedies for their grievance’ Unless these components of criminal justice areking in line
with the standard required by the system they dareadize their goals which might be either
failure to convict the factual guilty offenders warongly convict the innocent. Despite the
existence of all requirements to run the processsthe legal safeguards developed to bring fair
trail the risk of convicting innocent is inevitaldence bias and subjectivity might not be avoided
in the process.

The writer had not come across previous researalfesh touch upon the issue after the
introduction of modern criminal procedure in théiBpian context. Similarly it is rare to find
out government publications which recognize theua®mnces of wrongful convictions of
innocent individuals in Ethiopia. However it is andeniable fact that few or more cases of
wrongful convictions had happened since perfedgararely achieved by human beings despite

the introduction of the formal criminal justice .

323 Article 78 of Constitution of the Federal DemotraRepublic of Ethiopia, Proc. No. 1/1995, (Herdieathe
FDRE Constitution), See also Federal Courts Esthafilent proclamation No 25/96

324 A Proclamation to provide for Re-establishmentOsbmia National Regional State Courts Proclamabion
141/2008, Megeleta Oromia‘§ear No. 10

325 Andergachew, Supra Note 314 at 159

326 Council of Ministers of the FDRE (2011), The Crimal Justice Administration Policy of 2011, (Herdiea
Crim. Policy), Sec.1.4

%7 Ibid
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3.3 Human Rights Obligations of Ethiopian Criminal Justice Organs

All components of the Ethiopian criminal justiceseym have their own and joint powers and
duties in fulfilling their respective obligatioi€ The overall objectives of these organs are
keeping peace and order of the state by controdimgj preventing crimes by apprehending the
offenders®*® They are under obligations to ensure the proteatibthe fundamental rights and
freedoms of individuals by bringing offenders tstjoe. Human beings are the holder of the
rights and these organs are the principal dutyesezirhuman rights conferred on individu&i8.
So, Ethiopia is duty bound to protect, respect fafdl obligations of human rights guaranteed
in the international instruments and domestic I&t¥s.

Currently the police institution is establishedtbander the federal and regional lev&fsThe
main mandates of the police are crime control aegention of crimed> In addition they have
also the obligation to conduct crime investigatidm.doing so they have the human rights
obligation of respecting and protecting the righftperson either arrested or accused of cfithe.
Of course such duty of the police is against alspes including foreigners residing in Ethiopia.
Similarly the Federal Prison commission is respalesfor the management and administration
of prisons and rehabilitation of convicted persdrs.

The methods of criminal investigation they empldyw@d be based on the principle of the

criminal justice®*®

They shall not use illegal mechanism of obtairgwglence. Interrogation of
suspects shall be conducted and after notificabibMiranda warning rights of the suspects.
They cannot manipulate coercion obtain confessiom fthe suspected persctiiny method

of torture or cruel, in humane and degrading isverrsially prohibited to be used on human
beings. Both physical and psychological meansmiite are prohibited®

As confession is admissible before court to prdwe commission of the accused most of the

time the police men want to obtain this confessiagiimnout opting to other evidences that can

328 Criminal Justice Policy, Supra Note 326 at secfion

32914 | section 3.1

330 Article 2(3) of the ICCPR

31 EDRE Const Supra Note 323, Article 13

332|d, Article 52,

333 Article 6 of proclamation 720/2004 and Regulati®6/2003
334 EDRE Const, Supra Note 323, Article 13(1)

333 |bid

336 Criminal policy, Supra Note 326, section 1.4

337 EDRE Const, Supra Note 323, Article 18 and 20GRe also Article 2 of UNCAT
338 Article 4(2) of ICCPR
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prove the guilty of the suspett. The rationale for the admissibility of confessisnthe basic
assumption that a person confessed to the crimealisactor whom his mental status has obliged
to regret what s/he has committédl. However confession may be obtained under difteren
circumstances. It may be given by the suspect thighown free will based on his intention to
relieve somebody from liability for committed crimf® This mostly happen when there is
dealing with the person really committed the crifibere also suspects who want to be held
responsible for certain crime that they thoughstiow their identity to boast wit? There are
also persons who are psychologically affected amglg confess to crime for which they are
suspected®® These scenarios show that due consideration shmilgiven to interrogation as
there are numerous grounds which affect the réiigloif confessions.

In addition these situations confession can be aldained under duress or fraud employed by
police officers which are illegal mechanisms. Whhbare is no evidence for the crime under
investigation or the investigation is somehow carphe police are so eager to get confession
at any cost. Once confession obtained it will beubht as evidence against the suspect
confessed to crim&’ Obtaining confession by use force is a wide spietdn the Ethiopian
Criminal Justice Systerif> Confession given before court by use of forcelenduspect at the
police station is difficult for the accused to peathat he confessed to crime under coeréifn.
Ministry of justice is another stake holder in tbeminal justice which is empowered for
prosecutior’?’ It has the role of guiding the investigation m@ss by counseling the police in
ensuring and protecting fundamental rights anddivees of persons arrested and accused of

crime 348

%39 Human Rights Watch , They Want a Confession” (fertand Ill-Treatment in Ethiopia’s Maekelawi Pelic
Station,2013, p, 27-29

340 Kimberly Coffman, Anne Jenkins, Confession, CoamciProcedural Error and the Juror (2001), UNF €kesd
Dissertations, Paper 20&ttp://digitalcommons.unf.edu/etd/20&ccessed on March 12,2015)

34IArticle134(2) of the Criminal Procedure Code ofiBfiia, Proclamation 185/1961, (hereinafter ECPC)

342 Coffman, Supra Note 340 at 48

%3 |bid

344 Interview with Filiphos Ayinalem An advocate aderal courts on March 12,2015 at his Office in iddsbaba
4% Human Rights Watch, Supra Note 339 at 32, SeeH#¥® Concluding observation on Ethiopia 2011

348 1bid, see article 31 of the 1961 criminal procedwhich prohibit such act by the police men

347 proclamation No 471/2005,Definitions of Powers @ndies of the Executive Organs of the FDRENMear

No. 1 Addis Ababa :Lth7November, 2005
348 |d, article 23
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There are various human rights obligations impasegudicial organs in the process of criminal
proceedings*® They have the duty to respect rights of arreserdgns as well as accused person
by themselves in taking appropriate measures wihiey are guaranteed by law and at the same
time courts are also expected to protect righthese persons not to violated by police and other
organs who may interfere in the process. Theylaetimary organ to protect and respect rights
of persons arrested and accused of crime againkitioh either by police or prosecutdrs.
Serving charge to the accused, enabling to uratetsthe charge, enabling to provide state
counsel for the poor, examining witnesses ascerfasts that require to clarifications,
consideration of bail rights are among the basigations of the judiciary to mention fel#:
Unless courts are not capable to enforce and ertker@njoyment these rights they are not
meeting obligations imposed on them. It is alsodhbty of the court to ensure fair trial among
the parties in taking successive measures dependigse by case badtéin case there is any
doubt as to the commission of the crime the accuseidual shall be benefited from such
doubt. This has the assumption that governmentahgsde power and resources to prove the
commission of the crime beyond reasonable ddbt.

Since these organs are established as state raachive obligation imposed on states are also
their obligations™>* Therefore all organs that participate in the cmiahijustice at federal and
regional levels are under obligation to respect anotect fundamental human rights and
freedoms that are guaranteed under FDRE constitiditd other international human rights
treaties that are adopted by Ethiopia..

Now it has been depicted in many instances thaopsrhave been convicted for the crime they
did not commit due to different factors that wiigpen at the time of investigatiofts Therefore

it is the duty of all criminal justice organs toofect the rights of innocent persons not to be

deprived of their liberty. Even though all stakeldswss will have their own contribution;

2‘5‘2 FDRE Const, Supra Note 323, Article 19, 20 a@d 7
Ibid
%1 Ethiopian criminal procedure code, Supra Note 3Atticle 127,129
%21d, Article 149
%3314, Article 40
34 Article 78 of FDRE constitution, See also Suprae\g6 at section 2.3
%% Mengesha Tilahun et.al vs. Oromia Regional Statsgzutor ( Criminal File No10695, at Southern Regi
Oromia Supreme Court) , Debela Taye et.al Vs. QGadRegional State Public Prosecutor (Criminal Nte266/90,
llu Aba Bora High Court)
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Investigating Police Officers and the prosecutoestae primary responsible organs to protect
rights of innocent persons from the outset.

As the day to day activities of these organs ase@ated with direct application of the concept

in practice it requires great emphasis from thasétutions. In cases where innocent persons are
found convicted for crimes that they have not cottedi and these innocents are deprived of
either their life or liberty these organs are faile protect rights of these innocent individuals

which amounts to breach of their duties stipulatedhe constitution to respect and protect

fundamental human rights.

3.4 The Ethiopian Criminal Justice Model

The historical emergence of criminal justice magtsés back to 1960%° since the introduction

of packer's model of criminal justice systémM.lt has been recognized that the competing
interests in controlling crime by using sanctiossn@easure and at the same time protecting the
constitutional rights of the individuals of accusg#drime as a conflict between society's interest
in convicting the guilty and the rights of crimirdgfendants.

Due to the reason that both theories have their ox@aknesses in balancing interests of
individuals well as keeping peace and order ofsthaety in apprehending criminals, most states
don not opt to use purely either crime controldoe process model rather they are used in
combination parallel to balance the both sifésHowever what makes states different in
adopting the model is their own margin of accomntiodathese models. Some states give more
emphasis to crime control model whereas others fwdus more on the recognition of due
process or high integration of due process and émphasis to crime control modY.
Literatures provide that more integration of cricoatrol in given state’s criminal justice system
will result in the challenge of respecting the tglof individuals accused in the process of
enforcing criminal justic€® Having said this much about criminal justice matEncepts it is

necessary to examine the situation under the BEthiaminal justice system specifically which

%8 Herbert L. Packer, The Limits of the Criminal 8ton , Stanford University Press, 1968 , p 5-8
357 1hi

Ibid
%8 Farkhanda Mansour Zia, Reassessing Packer initte bf International Human Rights Norms,Connedticu
Public Interest Law Journal ,2005 p, 290
%59 |bid
30 Mirjan Damask, Evidentiary Barriers to Convictiand Two Models of Criminal Procedure: A Comparative
Study, 121 U. PA. L. REV. 506, 576 (1973) (Theraisonflict between these two desires: the morevast to
prevent errors in the direction of convicting timaacent, the more we run the risk of acquitting gléty.... This
inner tension is part and parcel of the dialeaticany criminal process.)
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model of criminal justice is more emphasized in oaminal justice system. In examining the
criminal justice model that Ethiopia follows, it wital to evaluate both substantive and
procedural legal frameworks.

The FDRE constitution is the core instrument inedaining whether the individual right or
public interest are equally protected or one isanmmotected than the other. The constitution
guarantees the rights of persons arrested and ext@aiscrime in a very detailed manner. The
right to bail is provided as a principle though aan be prohibited under exceptional
circumstances. Remand is also exceptionally allowweskrve the interest of justice under which
the investigating police officer is under obligatito conduct necessary investigation in limited
period allowed by the court for each case. Thetrighremain silent and presumption of
innocence are also another core rights which inescthe interest of the constitution to protect
the rights of individuals.

The prohibition of bail rights and remand for aduhtl investigations are also aimed to protect
further commission of crime by restraining the ammiunder custody which will also enable law
enforcement to investigate and collect evidencesnag persons suspected for the crime. This
shows that the constitution fairly treats both tigbf individuals on one side and the interest of
the public one other side. Hence the FDRE congtitutipholds both crime control and due
process fairly by compromising the interests.

Apart from the constitution the subsidiary legiglat also provided for certain standards in
enforcing the criminal justice. The Ethiopian cnval procedure provides for a wide discretion
of the police power in arresting persons whom treasonably suspected to have committed or
to commit crime without court warrafit: Reasonable suspicion is crude to define whicthinig
vary from police to police in enforcing the law whigives them broad discretion in arresting
persons as they like whom they suspected for cotmignibr to commit since the justification is
reasonable suspicion which is not objective. Cairfgrsuch wide power to the police is an
indicator of aligning to the crime control by prew@g crime at the cost of rights of the
individuals.

31 Ethiopian criminal procedure code, Supra Note, 2¢ficle 51(1)(a)
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In addition, the recent trend of statutes on VagyaAnti-Corruption and Anti-Terrorism reflect
the inclination of the system to crime control mioié These laws have come up with some
reforms concerning the burden of proof on the pérthe prosecutor in which the burden is
shifted to the accused to prove that they shaNeibat they are innocent of the crime charged
with. Right to bail is also prohibited in these essand the admissibility of evidences has also
come to evolve in which hearsays are allowed inodnformation obtained from unknown
sources will be accepted as a valid evidence imdagron guilty of the person accused of the
crime3®® In case of information from unknown sources thastitutionally guaranteed right to
examination of evidence brought against the accisedolated®®* Remand period was also
increased to twenty eight days which can be exttngeto four months perioi® Though the
period is fixed to a total of four months, all caseill not take four months as there are cases
which can be finalized within days and it will exggoarrested person to stay up to this period
which increase pre-trial detention time.

Long decades after the introduction of the modegall systems in Ethiopia, the country had
adopted its first criminal policy in 200%° There have been questions raised by legal
professionals on the necessity for adopting thecypadh the presence pertinent laws in all
aspects®’ Some question the need for the policy arguing that Ethiopian criminal justice
system had been working for long period withoutihg\a criminal policy while the substantive
and procedural rules were used for implementingctivainal justice system with appropriate
amendments in cases of legal loopholes. There amey measons that had necessitated the

adoption of the policy. Amending laws previously farce for the uniform application,

%2The Anti-Corruption Special Procedure and RuleBwélence Proclamation No. 236/2001, the Vagranoyt®!
Proclamation No. 384/2004, and the Anti-Terrorisradlamation No 652/2009 ...

363 Article 23 of the anti-terrorism proclamation N6262009 provides for the admissibility of evidencesder its
sub articles as ” Without prejudice to the admiditytof evidences to be presented in accordandh thie Criminal
Procedure Code and other relevant legislationsfall@ving shall be admissible in court for terism cases:

1/ intelligence report prepared in relation toaesm, even if the report does not disclose thecoar the method it
was gathered; 2/ hearsay or indirect evidences;...... “

%4 EDRE Const, Supra Note 323, Article 20 (4) presidhat accused persons have the right to fullsaceany
evidence presented against them, to examine wéeetsstifying against them, to adduce or to havdeece
produced in their own defense, and to obtain ttendaince of and examination of witnesses on thetialh before
the court.

35 Article 20(3) of anti-terrorism proclamation prdeis that each period given to remand the suspect fo
Investigation shall be a minimum of 28 days; preddowever, that the total time shall not excepéréod of four
months. The dangerous vagrancy law extended thedoef remand form to 28 days (Art 7)

366 Council of Ministers of the FDRE (2011), The Cimal Justice Administration Policy of 2011,
%7 Interview With Ato Assefa Kesito A Former Ministat FDRE Ministry of Justice ON April 15,2015
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accommodation of newly emerging crimes and incaog modern and new mechanisms to be
enforced in Ethiopia are among the purpose of dliey>®®

Protection of the innocents is duly concernedh®y giolicy in enforcing criminal justice that a
system should work in identifying offenders frommdrents’®® The criminal policy adopted
recently had also provides for the shift of burdiemm the prosecutor to the accused in certain
crimes. However the policy envisages for the cirstamces that accused is required to prove his
innocence after some facts are ascertained byrdsqutor which had modified the onus of the
proof required from the prosecutdrs.

Similarly the draft criminal procedure code haoatgluded provision which shift the burden of
proof to the accused as an exception in crimeeelatith constitutional order, terrorism and

corruptions®’*

By denoting currently evolving subsidiary legighas some scholars also share
the idea that the Ethiopian criminal justice sysemphasizes more to the crime control model
than de proces¥? The standard of criminal proof in these casedsis mwered to be sufficient
proof from proof beyond reasonable doubt princifedowever the rational for the requirement
of presumption of innocence and standard of cribpnaof are developed to guarantee fair trial
of the proceeding and protecting the rights of oerd individuals from wrongful convictions as
well 2™

Therefore as it can be observed from subsidiariglegons came into effect recently there is a
change in upholding the constitutionally guarantagtts of individuals by providing flexible
protections in the administration of the criminastice. The recent development of our criminal
justice system model reflects more of crime contnoldel that emphasis more on suppressions
of crime comparing with due process which will halso an impact on increasing the degree of

wrongful convictions of innocent individuals.

368 Criminal policy, Supra Note 326, Section 1.1

39 1d, at section 1.4

370 |d at section 4.6

371 Article 5(3) and 396 of Draft Criminal Procedured, Ministry of Justice (2003 E.C), (Unpublished)

372 |nterview with Ali Mohammed, Judge at Federal @upe Court Cassation Division on

373 Criminal policy, Supra Note 326 , at section which provides that where the accused is chavggtcrimes
against terrorism, constitutional order, corruptarconspiracy, or when the law provides, the barole proof may
shift to the accused upon the prosecution proviegprimary facts (translation mine)

7% Human rights committee ,General Comment No 13 oiiclé 14 of the ICCPR (twenty first session,1984)
Para,1, see also Human Rights Committee, Generah@mnt No. 32, Article 14: Right to equality befaeurts and
tribunals and to a fair trial, U.N. Doc. CCPR/C/BEZ(2007) section IV
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3.5 Safeguards against Right to Life and Liberty irEthiopia

The state has the primary responsibility of idgmi§ and prosecuting offenders for the
prevalence of the rule of la¥{’ In this process, the accused always faces a ssiterions
which also challenges the fairness of the crimjoatice system. Using various tools, the law
tries to maintain the balance between the searfdresruth and ensure the fairness of the
process’® The criminal justice system is expected to mainthe rights of the individual even
when this at times seems to go against the searctiuth. The law does so by affording the
individual certain protections, such as, the prgsiion of innocence until proven guilty before a
competent, independent and impartial court andnigyosing on the state the duty of proving
each ingredient that constitutes the criffé.

The expectation from outcome of any criminal praiieg is to convict the guilty persons and
acquit those who are innocents of the crime charg#d which are the basic indicators of
effective criminal justice®’® As there are many stake holders in the proces® thmy be
situations in which guilty persons can be acquittgdrregularities in the law though they are
factually guilty of the crime. Acquittal of guiltgersons is a great threat to the commuffityt

is a failure of prosecution and investigation i\yng that these are really criminals. Despite
such regularities still it can be tolerated in #ystem.**° The criminal justice may produce in
convicting innocent persons for crimes they havecommitted®®!

The right to life, liberty and security of the pensare among the core rights guaranteed by the
constitutions from which all other rights can béimed3**The constitution confers upon every
individual’s right to life. However, it is subjeatdo limitations. The right to life can be deprived
for purpose of public interest as a result of cniahiconvictions for serious offences. The
deprivation of right to life by court of law reqes certain standards of fair trial rights.

The right to liberty is also governed under the ED@onstitutiort® It prohibits the arbitrary
deprivation of liberty®® However the right to liberty is not absolutely f@cted and the

375 FDRE Caonst, Supra Note 323 Article 13

2;‘; Article 9,14 of the ICCPR , Article 19 and 20 bét FDRE constitution on fair trail principles
Ibid

3’8 Simeneh, Supra Note 310 at 153

¥91d at 153

%80 |bid

381 |bid

%21d Article 15 and 17

33 EDRE Const, Supra Note 323, Article 17

341d, Article 17(2)
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constitution provides for exceptional mechanismdesrwhich it can be derogated. Such right is
also guaranteed with its exceptions. Deprivatioriluérty can be possible for the purpose of
enforcing criminal law. A person can only be depd\of his liberty by procedures provided by
the law®®° Hence every criminal justice should have mechasismnsafeguard the right of the

innocent individuals against wrongful convictionghere shall be procedural mechanisms to

avoid and minimize the risk of wrongful convictions

3.5.1. Rights of Persons Arrested, Accused and Cdoted of crime in Ethiopia

The fundamental rights and freedoms guaranteedh@nconstitution particularly right to life,
liberty of persons shall be respected and proteictedality except for deprivations justified by
law under certain circumstances. Deprivations esérights certain conditions permitted by the
law also require the fulfillment of minimum standarto be followed to ensure fairné&$The
system shall be capable of reconciling the riglitedividuals on one side and public interest on
the other side.

The minimum standards to be respected in the coafseriminal proceedings are widely
recognized under the FDRE constituti8hThey are designed to protect the rights of innbcen
individuals by curbing miscarriage of justice inetiprocess. Rights of persons arrested and
accused are among those rights which are associgtedriminal proceedings. These rights are
separately governed under the constitution to ptaights of individuals at pretrial stages and
during the course of trial.

Arrested persons do have numerous rights guarairieteé constitutiori>® The right to habeas
corpus or petitions for physical release, not tddveed to give confessions and the right to bail
are some of the rights conferred to individualested for suspicion of crint&’ They are also
given the benefit for the exclusionary rules ofdevices obtained as evidences by use of force
not to be admitted as evidence against the pengon whom coercion is made.

The right to fair trail, right to know particulacs the charges, Rights to examination of witnesses

produced brought against the accused and repréisastay legal counsel are  among the rights

3314, Article 17(1)

388 |d, Article 19 and 20, See also Article 9 andof4he ICCPR
387|d, Article 19 and 20

388 |d, Article 19

38914, Article 19(1) —(6)
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of the accused persof®.The respect and protection of these rights inctirainal proceeding
have benefits of guaranteeing fair trial amongabeused and the prosecutor. To the contrary the
breach of these rights in the enforcement will keguunfair trial which hamper the rights of
innocent persons. The existence of these righfsaper is worthless unless it is not implemented
in practice. Rights of persons convicted for crinaes also protected by the constitution and
subsidiary legislation¥*

The enjoyment and fulfillment of these rights wiitrease the fairness in the administration of
criminal justice system and the breach of thesktsigvill result in the negative consequences.
Therefore the existence of these rights and thectigal enforcement before independent
judicial organs will positively reinforce the proton of fundamental human rights and
freedoms recognized in the constitution by safegjngrand reducing the chance of convicting
innocent persons though it is impossible to totayid wrongful convictions as mistakes are
always inevitable.

The FDRE constitution provides for numerous hunights and freedoms of individual® As
mentioned above the basic rights of person accasedpresumption of innocence, prohibition
of self-incrimination (right to remain silent), hgto bail ,public trial ,examination of witnesses
produced against the accused , right to legal septation, right to appeal and exclusion of
evidences improperly obtained and others not roeril 3%

Rights of the accused persons protected in thetibatien are designed to serve purposes of
balancing the power of state to protect public rede with rights of individuals that may go
beyond their powet’* As far as these principles are practically enforbg respective stake
holders as required by the law, it is presumed ttherte will be a leveled field for both parties in

achieving the outcome required by the criminalipessystem.

39014, Article 20
391)d, Article 21
3921d, Article 13 to 44
393d, Article 19
3%941d Article 20
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3.5.1.1. Presumption of Innocence

The right to be presumed innocent is one of theldnmental fair trial rights which is guaranteed
under global, regional and under the FDRE constituto protect the right of persons charged
for criminal matter$® The concept was first developed by Thaher andhéurtlarified by dean
wigmore>% Those scholars agree that presumption of innocEnoequired for public purpose
that a person accused of crime shall be treateld wtihost fairness by shifting the burden of
proof on the side of the state. As Wigmore argaedused persons are given the benefit of all
reasonable doubts in the process to ensure the@bhsé prejudice for the mere fact that they
were arrested or subjected to ti#l.He forwarded that presumption of innocence is Byno
with the concept of burden of proof that the acduge presumed to be innocent and the
prosecutor has a burden of proof. The rationalenidepresumption of innocence is to avoid the
risk of convicting innocent individuals that mighe manipulated by state in the course of
criminal justice administration by imposing the @em on the state to treat the accused as
innocent until it is decided by fair trial procerdithat he/she is innocett.

FDRE constitution provides that accused persong lia® right to be presumed innocent until
proved guilty according to the lai%’ The constitution imposes the duty to presume mpirso
accused of crime as innocent as long as no gudétgliet is rendered against them. So, in
Ethiopia it is a constitutionally guaranteed rigthich shall be respected and protected by all
organs of state at all levef¥

The constitution provides for accused right to bespmed innocent which is to show that it is a
duty of the prosecutor to prove that the accusdilide for the alleged criminal offence. With
regard to presumption of innocence and burden obfpimeneh argues that presumption of

innocence shifts the burden on the prosecutor tavinoe the court that the accused is

39%|d, Article 20(3) provides that during proceediragsused persons have the right to be presumedénnantil
proved guilty according to law and not to be corgaklto testify against themselves. Article 14(2)tlué ICCPR
which provides that everyone charged with a critoféence shall have the right to be presumed ienbaintil
proved guilty according to law.
223 The Presumption of Innocence in Criminal Casesa3M& Lee L.Rev.82 ,Volume 3,Atrticle 6, 1941, P,82

Ibid,
398 Worku Yaze Wodage, Presumption of Innocence aedRaquirement of Proof Beyond Reasonable Doubt:
Reflections on Meaning, Scope and their Place umdeiopian Law” in Wondwossen Demissie (Ed.), Human
Rights in Criminal Proceedings: Normative and RcattAspects, Ethiopian Human Rights Law Seriesl|. Wb,
2010, p. 118
399 EDRE Cons, Supra Note 323, Art 20(3) ,See aldizlas of 11(2) UDHR and 14(2) ICCPR
40019, Art 13(1)
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responsible for allegations brought against ffiHe further contends that there are legislations
found to limit this right by shifting the burden pfoof to the accused despite the absence of any
exception to the right of presumption of innocemgethe constitutio® He also noted that
neither general nor specific limitations are impbse the right® The constitution has clarified
grounds for restricting those constitutionally qareed rights?®‘Creating exceptions to these
rights by other legislation is unconstitutionalcgrthe constitution itself declares such laws null
and void?®® Therefore the constitution does not allow for etime to the right to be presumed
innocent like in the case of the right to life afilderty.*® It is to mean that there is no
constitutional ground to create any restrictiortlmnright to be presumed innocent.

The significance of presumption of innocence asdiisolute protection by the constitution is to
protect the rights of innocent individuals involved the criminal proceedings. The current
policy and move in shifting the burden of proofthe accused will create substantial impact on
the right of innocent individuals charged of criffé.lt is quite clear that state and private
individuals do not have equal power and resount@sviestigation and in gathering of evidences.
Remanding individuals affect their right to produmédence as defense while they are under
custody. Hence the trend to shift the burden obpto the accused will result in unfair trial of
the proceedings which might also be erroneous ctiowi of individuals that could contribute
for the occurrence of wrongful convictions.

In addition to the absolute protection of presumptof innocence there are contentions that
there is a distinction on the beneficiary of thghts that the constitution provides for the right t
be presumed innocent only for persons accusedrogdhat excludes persons arrested of crime
not be presumed innoceflf Such argument posits that the right to presumpaicnnocence is
narrow in a sense that it is conferred for persfating criminal trial and does not include
persons in the pre-trial stages. However, rightwiged in chapter three of the constitutions shall

be interpreted in line with conforming to the imational principles of human rights and article

01 Simeneh Kiros Assefa, The Principle of the Predionpof Innocence and its Challenges in the Etkinpi
Criminal Process, Mizan Law Review, Vol. 6, No(2012), pp.,287-288
“921d at 288-289
93 bid
404 EDRE Const, Supra Note 323, Article 15, 17&hd (2)
95 1d, Article 9(2) states that the Constitution fie tsupreme law of the land. Any law, customary fitacor a
decision of an organ of state or a public offigidlich contravenes this Constitution shall be okffect.
%% Simeneh, Supra Note 401 at 288
07 Criminal policy, Supra Note 326, section 4.4 ,8ks® Supra Note 371, Article 5(3)
%8 \Worku, Supra Note 398 at 126
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20(3) of the constitution which is placed underhtgy of the persons accused should be

understood within the principles of these intemraal principles?

® International principles of
human rights provide that the right to be presumadcent should be applicable to both pretrial
and trial phases of criminal proceedifiThey guarantee it to all persons under investgati
and trial of criminal matters without any distirastion the scope of the right with respect to the
beneficiaries of the right. It is a broadly conéestrright to all persons arrested and accused of
crime.

In addition to international instruments on thedat@rotection of the right; international treaty
bodies had forwarded and recommended that stateddsinterpret the right to be presumed
innocent broadly to include persons arrested inctireinal investigatiof™* Therefore, though
the constitution provides for the right to be prasd innocent under the caption of the rights of
persons accused of crime; international jurispradgurovides that the right shall be interpreted

to include individuals and the same shall be apgheEthiopia.

3.5.1.2. Indigent Legal Representations in Ethiopia

In realizing fair outcome of the criminal proceaghn the right to indigent legal representation
has a vital role in leveling the field of litigatiowith trained public prosecutdt? Let alone the
illiterates even intelligent and educated laymerghhinot have adequate skill to defend
themselves. Hence persons who are financially lenabretain their own lawyers are provided
with the right to state hired defense attorneyavoid the miscarriage of justice that might exist
in the case. The FDRE constitution also providesstwh right in cases where persons accused
of crimes are unable to afford hiring their own yawand miscarriage of justice would result in

the casé®® The constitution does not categorize for crimes thquire the representation as it is

0% EDRE Const, Supra Note 323, Article 13(2) prosidiat fundamental rights and freedoms specifiethim
Chapter shall be interpreted in a manner conformnghe principles of the UDHR, ICCPR and Interoaél
instruments adopted by Ethiopia.

410 Article 11(2), 14(2),7(1) (b) of the UDHR, ICCRRd ACHPR respectively

“1 UN, Human Right Committee General Comment adoptedts 2F' session13 May 1984, available at
http://www.unhchr.ch/tbs/doc.nsf (Visitexh February 12, 2015).

12 Article 14(3)(d) of the ICCPR states that ; in thegermination of any criminal charge against heneryone shall
be entitled to the following minimum guaranteesfuh equality: to have legal assistance assigmetim, in any
case where the interests of justice so require,vetitbut payment by him in any such case if he doeshave
sufficient means to pay for it;

“13 EDRE Const, Supra Note 323, Article 20(5)
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provided in the ICCPR* ICCPR does not also categorize for the type adrefé that require the
right to such legal representation service. As Nf Human Rights Committee duly noted there
shall be no difference to treat crimes which regultleprivations of liberty that deprivation is
after all deprivation irrespective of the sentend@®&e grounds to be considered are the
affordability of litigation cost and the miscarra@f justice that would result otherwise. Our
constitution provides for the cumulative existen€¢hese requirements. A mere inability of the
accused to afford cost of his lawyer cannot befficgent ground to be represented with state
lawyer. Rather the existence of miscarriage ofigasthould be presumed to provide the service.
But the problem practically exist is method to akxie the existence of miscarriage of justice. It
is not clear who will assume the existence of sitthation. Is that a discretionary power of the
judge to rule out on case by case basis or thesadcpersons will have something to say? The
enforcement of this provision lacks clarity. Thevlallows for the service to be commenced from
the time of interrogatiofr->

Practically the service is provided only at thealtrstages for the crimes that require
representations and will not also include appeltaterts. The counsel who had represented an
accused at trail stage will not assist the appeliamprepare their memorandum of appeal and
discontinue the service appellate levéfslt is only by the request of the court that thepear

to represent them agalff. The provision of such service at Oromia regiomalrts is also similar
with the federal courts. Accused who were represkat trail stages will not be represented at
appellate courts. The appellants will prepare thppeal either by themselves or by any laymen
who cannot have the skill mostly rappor writerseounsels will not help them to prepare their
appeals.

The writer had observed the practice of Oromia Sunar Court from his work experience there.
Moreover, Oromia Supreme Court had establishec ttegular benches at Adama, Sheshemene

and Nekemte to make accessible the judicial sertaethe community. Despite their

“141d, 20(5) provides that accused persons haveigheé to be represented by legal counsel of themiagh and, if
they do not have sufficient means to pay for it amdcarriage of justice would result, to be prodadeith legal
representation at state expense.

415 Ethiopian criminal procedure code, Supra Note, 2¢ficle 61 that provides for any person detainedarrest or

on remand shall be permitted forthwith to call amigtrview his advocate and shall, if he so requdssprovided
with the means to write. See also Article 127 efshme code

“18 Interview with Ato Ali Mohammed Judge at FederalpSeme Court Cassation on April 20,2015 at Federal
Supreme Court

7 Ibid
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jurisdictional power over criminal cases; still taare no attorneys who provide legal service to
the indigent accused at these courts. It is quesbie how these unrepresented individuals
seeking the service can bring their appeal by fngnegal issues for the breach of law as a basic
error of law to be entertained at cassation benckeiiror. The practical provision of the service
by state is not adequate enough. There are alse $&gislations which have come up with
certain conditions on the provision of indigentdegervice’*® These legislations provide that an
accused individuals accused of crime punishablé wgorous imprisonment of not less than
five years and cannot afford to retain their owyars shall have the right to be provided with
state defense attorney? Proclamation No 25/96 is silent on legal represon of the indigent.
With regard to the cases in Oromia, even thougé jrovided by law that persons accused of
crimes entailing sentence of not less than fiveagjaais not yet enforced. By jurisdiction state
Woreda courts can entertain crimes that can emtait than five years imprisonméff. But

still there is no structure which provides for #astence of defense attorneys at woreda level
and there are no defense attorneys which mighesept the indigent accused for these crimes.
The same is true in Federal First Instance Cotitisre is no structure for defense attorneys at
lower level though they also entertain crimes whiaeh entail miscarriage of justice. It is only
upon the request of the court that the defensenatys at Federal Supreme Court will be ordered
to provide the service. But there shall be paratelcture to provide the service as any other
structures.

The practical enforcement of the right to legalresentation in Ethiopia is not adequate enough
in providing the desired service for the indigeats the practice shows. The absence of the
service at certain level and provision of the servat limited level will affect the rights of
accused persons seeking the service. It will haveftect on the outcome of the proceedings in
which the accused might face miscarriages of jast#ienong those miscarriages the absence of
legal representations for indigent will contributes the wrongful convictions of innocents that
would have been challenged from the outset. Scséineice shall be provided at stages which

qualify for the representations. There shall bacstiral framework to institutionalize the service

418 Defense Force proclamation No 343/2003 FedeeglaNt Gazette Year'®No 15 and Oromia Regional State
Courts establishment proclamation No 141/2008

419 Article 17(2) of proclamation No 141/2008 and Ak 19(2) of 343/2003 that provides for The Staialls
provide a defense counsel to a person chargedanithffence punishable with imprisonment of not lgem five
years and is unable to retain a counsel

20 Article 555,620,626,669,589 of New Criminal Codanention few
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at federal first instance courts and at all lewélstate courts where the service is not adequately
available.

3.5.1.3. Standard of Burden of criminal proof in Ehiopia

The need for consistency in judicial decisions ipalarly criminal judgments to establish
occurrence and on occurrence of the facts for thmendss in the criminal proceedings
necessitated for setting standard of pf3bfThe standard is used to determine the criminal
liability of the accused that they have committied ¢rime charged witff?

The common law countries’ standard of proof in @anah matters is beyond reasonable doubt
which is first introduced by Spanish Francisco ®m&f It was designed to determine with
certainty that no person should be convicted aherunless there is absolute certainty that he
had committed the crimi®&* It is the level of degree anticipated from thesgmutor to prove that
the crime is really committed by the person accudebe crime.

Similarly administration of criminal justice in tHgthiopian context require standard of criminal
proof to pronounce guilty verdict that the crimed@nmitted by the accused. So, the standard of
proof has a vital importance in identifying the ylutearer of the crime committed. The
misapplication of the principle of burden of prowill either produce conviction of innocent
persons or acquittal of guilty persons.

There is contention on the existence of the stahbayond reasonable doubt in the Ethiopian

context??®

The absence of the phrase beyond reasonable ioaby of Ethiopian laws either in
substantive or procedural rules contributed fordlsagreement on the existence of the standard
in our legal system. Simeneh argues that thereoistandard of proof set in the criminal
proceeding. He also indicate that Federal Supreawt@assation division do not yet given any
ruling on the applicability of the standard in tl#hiopian criminal justice system for

enforcement of the rule by lower courts as bindlrgisions'?®

2! Thomas Christopher Rider, What is the Most Us8faindard of Proof in Criminal Law? Pragmatism Tammer
2013, Issue 1: No. 9,p, 2
22 |bid
423 James Whitman Q, The Origins of Reasonable DE@5), Faculty Scholarship Series. Paper 1, p 12
424 1.

Ibid
2% Simeneh, Supra Note 401 at 293
426 Article 2(1) of Proclamation No 454/2003 amemgjproclamation 25/96 provides that interpretatiba taw by
the Federal Supreme Court rendered by the cassditiion with not less than five judges shall heding on
federal as well as regional council at all levels.
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Further Worku had also cited his article that theneo precise inclusion of the principle of proof
in Ethiopia. But he argues that the right to prestiom of innocence is an indicator for the
existence of the standard proof beyond reasonahlbtdhat put prosecutor under obligation to
bear the burden of proof that a given accusedils/@f certain crime’?’

Though there are contentions on the existenceeo$tidmdard in the Ethiopian law, it is better to
examine the issue in line with related laws to whetee the incorporations of the concept in our
law. The Ethiopian Criminal Procedure Code provideat the prosecutors shall produce
evidences to prove their chard@$The prosecutor shall prove his charge that atheles of the
crime have been committed by the accused. It alsiatlaat the court shall acquit the accused if
finds that no case is made against the accus#étk Btandard the court employs in acquitting the
accused by article 141 cannot be regarded as pmaind reasonable doubt; what standard we
are going to call it? Unless the commission or @iors of the crime is proved beyond reasonable
doubt; the court should not require the accusgutdduce defense witnesses. Defense withesses
are called to create a doubt against the prosetuémidence. So, when the courts acquit
individuals accused of crime the standard to beleyep is a beyond reasonable doubt standard.
Even though the procedure code does not statbdostandard to be used in our case; it can be
further inferred from Fisher's work that illustratiee decision rendered by Malayan high court
that prosecutors are under obligation to prove itterge beyond all reasonable dodbtsThis
decision was developed as precedent. By the sakea,tas our system is also a carbon copy of
the Malayan code, it is not wrong to conclude 8tahdard of proof beyond reasonable doubt is
also included in our legal system. In addition tlos, the Evidence Rule of 1967 had
incorporated the principle which clearly shows ttet intention of the law at time indicates that
the concept of proof beyond reasonable is includenir systen®° Of course, the evidence rule

is still a draft that cannot serve as a binding.r&lut it will help to understand that the condspt
developed in the Ethiopian legal system since 19680, these will clear the confusion on the
existence of the standard under the Ethiopian oaimjustice system. The Rule of Evidence

provides that the defense witnesses are expectegis® some reasonable doubts on the facts

“2"\Worku, Supra Note 398 at 129

“2®Ethiopian criminal procedure code, Supra Note 2¢ficle 136

429 Stanley Z. Fisher (1969), Ethiopian Criminal Prwoe, A Sourcebook (Addis Ababa: Haile Selassie |
University), p, 311

3% Draft Evidence Rules, Art. 81, (1960 E.C., Unpsibéd).
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proved by the prosecutor’s evidence. It furthetestdor the prosecutor’s duty to prove each and
every element of the crime on the chafge.

Therefore the cumulative understanding from thegeiraents show that it is the duty of the
prosecutor to proof beyond reasonable doubt trettitused had committed the alleged crime
whereas the defense witnesses are required toecreasonable doubts on the prosecutors
evidence which would warrant acquittal of the a&szi A contrario reading of the phrase
“defense witnesses shall raise reasonable douMbitates that the prosecutors are expected to
prove their charge beyond reasonable détfbt.

Apart from the criminal procedure code, the FDREnhstiution confers presumption of
innocenceé’®® A person charged with a criminal offence has igatrto be presumed innocent
until he or she is proved guilty according to &1t is also another way of expressing the
obligation of the prosecutor to prove elementsha trime in the charge beyond reasonable
doubts?®> Hence it is possible to state that the standargorm reasonable doubt is
accommodated under the FDRE constitution.

International treaties ratified by Ethiopian ackihedge the right of the accused to be presumed
innocent® HRC had also forwarded a general comment be dethpy member state of the
ICCPR on the presumption of innocer{ééln this general comment the Committee had clatifie
the obligation of state parties to the covenant tha concept of presumption of innocence
requires the prosecutors to prove the charge besgagbnable doubt so that the accused will be
convicted of a crime charged witff Therefore despite the absence of standard of mainproof
under the Ethiopia criminal justice system, intetption of these rules developed by
international treaty bodies enable to argue balildét the concept is incorporated and form part

of the our legal systefti’

*11d, Article 81
32 Ethiopian criminal procedure code, Supra Note, 2¢ficle 25 and 42
“33 EDRE Const, Supra Note 323, Article 20(3) stéhes during proceedings accused persons haveghetad be
presumed innocent until proved guilty accordingpte and not to be compelled to testify against thelwres.
434 i
Ibid
3% Simeneh, Supra Note 401 at 287
436 Article 11(1) of the UDH , Article 6(2) of the R, Article7(1)(b) of the ACHPR
3T UN Human Rights Committee (2007), General comnNmt32, Article 14, Right to equality before couaisd
Eraigt)unals and to fair trial, (23 August 2007, ICORRGC/32), Para. 30.
Ibid
3% EDRE Const, Supra Note 323, Article 13(2)
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To finalize discussions on the standard of crimipaof under the Ethiopian criminal justice
system, previous laws that were enacted in 1960t the FDRE constitution inheres the
principle of proof beyond reasonable doubt deghigeabsence of clear existence of the standard.
However current trends in Ethiopia reveal that pmieciple is evolving**® Recently adopted
criminal policy of Ethiopia has come up with circsttances under which the burden of proof can
be shifted to the accused despite the absolutegiron of the presumption of innocence by the
constitution*** Of course there is a pattern even in the 2004igahcode?*?

The Draft Criminal Procedure Code has also incajgar grounds for exception against
presumption of innocence in certain crimes likemes related with constitutional order,
terrorism, corruption, and conspiracy where thedbor of proof may shift to the accused
requiring them to prove that they are innocenthef ¢rime?*® Individuals who are charged with
these crime are required to prove that they aregodty of them which is against the rights
protected in the Ethiopian constitution and in&tionally enriched principle of fair trial rights
that everybody shall be presumed innocent untivgaoguilty by court. This trend is contrary to
the constitutionally guaranteed right which presuaweused persons that they are guilty until
proven innocent rather than presumed innocent praited guilty.

The main significance for shifting the burden tamgdrto the state is aimed to protect and
minimize the risk of convicting innocent individgalrom the miscarriage of justice that might
occur in the dispensation of criminal justice pararly from wrongful convictions of innocent
individuals. Such move in shifting the burden abgifrto the accused in certain crimes affect the
very purpose of the concept that presumption obéence because of the reason that the
presumption is here reversed to the side of thasattand they are presumed guilty until they
are able to proof that they are innocent of themercharged for.

Therefore the trend of shifting the burden to theuaed in combination with irregularities that
might happen in the process will contribute for pinebability of convicting innocent individuals
charged for crimes in Ethiopia.

#49 Draft criminal procedure code, Supra Note 37Xjchr 5(3), 396, Supra Note 26, section 4.4, See atticle
419 of the New Criminal Code which provides forqumeaption of possessing property shifting the buroeproof
to the public servant charged for the crime.

4! EDRE Const, Supra Note 323 Article 20(3)

442 Article 419 of 1996 Ethiopian Criminal Code

443 Criminal policy, Supra Note 326, Section 4.4 e @50 Supra Note 371, Article 5(3)
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CHAPTER FOUR
CASE STUDIES OF WRONGFUL CONVICTIONS IN THE ETHIOPI AN
CRIMINAL JUSTICE SYSTEM

4.1. Introduction

In the earlier chapters, it has been dealt thatnbed’s criminal justice is facing problems of
convicting and imprisoning innocents due to flawghe system. Numerous instances of cases
were also addressed to show the magnitude of thiglgan. Statistically, the frequency of the
problem is acute that reveal the conviction of mampcent persons for the crime they did not
commit. Wrongful convictions had been observed moreountries where economy is grown
and technologically advanced.

Similarly, despite the existence of the rights efgon suspected and accused of crime under the
Ethiopian criminal justice system, practical exaation of cases decided by courts have come to
reveal that there are numerous cases which havgcsetb innocent individuals to serve
sentences for the crime that was committed by dtiwviduals or not committed at all. Every
criminal investigation shall respect and proteet fimdamental human rights that are guaranteed
in the FDRE constitution as well as under intewvai and regional treatiés’ Due concern is
highly expected from criminal justice organs nowiolate rights of individuals involved in the
criminal investigation and proceedings. Particylaiyhts of innocents who are charged for the
crime they did not commit shall be given due emghadHowever, it has been depicted that
many persons have been found convicted and in@deckfor the crime they did not commit
under the Ethiopian criminal justice system. Inmtdedividuals who are not figuratively few
were deprived of their liberty as a result of egons convictions rendered by our courts.

Until recent period, it is possible to assertivelt that there is no government report recognizing
the occurrence of wrongful convictions. However filence on the part of the government in
responding to the issue does not assure the absértbe problem in the Ethiopian criminal
justice. Though it is tough to express the magmitadd prevalence of wrongful conviction in
Ethiopia, the assessment made by the writer inelictltat there are cases in which innocent

persons were wrongly convicted.

444 FDRE Const, Supra Note 323, Article 13(1)
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In this chapter the writer will assess wrongful wiction cases in Ethiopia. The causes that
contributed to wrongful conviction decisions ané impacts of these decisions on individuals

wrongly convicted and on over all criminal just&gstem will also part of the discussion.

4.2. Wrongful Convictions in Ethiopia: Analysis ofSelected Cases

As it was indicated in methodology part these cagmag to be discussed here under were
selected based on the information and personal expkrience of writer related with the issue.
Though there is information on the existence of etous cases involving wrongful convictions;

it was not possible to include those cases dubdmbsence of data bases to access the cases.
Hence, only the analyses of cases accessed byritez were covered by taking sample cases
from different parts of the country to indicate thecurrence of convicting innocent individuals

in the Ethiopian perspective to pursue for the mbsslegal remedies in dealing with the

problem.

4.2.1 Shume Regessa Heyi vs. Federal Public Rrostor **°
Shume Regessa was charged for aggravated homitidederal High Court under New
Criminal Code of Ethiopi&*® Federal Prosecutor had charged him for murdetiegdeceased
named Workineh Kassa on 30 October 2000 E.C in Addliaba Bole sub-city by repeatedly
beating on face and head of the deceased usitkgastievenge for previous conflict related with
business dealing among them. The prosecutor hadhatt names of four eye witnesses and
medical examination of the deceased’'s corpse whith dharge including photographs which
show the injury on different parts of the deceasdabdy with the last word of the deceased
contained in the chard&’ After his representation with state retained lemiye pleaded not
guilty stating that he had not committed the actmitioned in the charge.
After prosecutor's witnesses had been heard thet cmdered him to produce his defense
witnesses since the witnesses’ produced againsthiaigh proved his commission of the acts
mentioned in the chardé®
Shume had requested the court to carefully exammmevitnesses prove for him that he did not
commit the alleged crime. He noted that he went énoafter buying some goods for

4% Federal Public Prosecutor vs. Shume Regassaeraiddigh Court criminal File No 65177
446 H
Ibid
7 |bid
4“81d, at 3
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consumptions from market with his wife around 9d0€lock on the date cited in the charge and
stayed at home till night that he did not commi trime?*° He framed an issue that he had
disagreement with the first prosecutor witnessechlMegersa Bededa that he falsely testified
against him. He also explained to the court tha tbeal killers of the deceased are his
neighbors™>°

His witnesses had testified that he did not conedithe crime explaining that he was at home
the whole night and the crime was committed byeothersons. Specifically a defense witness
named Fantu Lemma who is also wife of the accusetitbstified that their neighbors called
Getu Assefa and his brothers left their home lockaed escaped after they had heard the death of
the deceased. Furthermore she explained thatihhamedisagreement between the deceased and
her husband while there is a previous dispute lEtwle accused and first witness of the
prosecutor.

After considering all evidence brought to the pemtiag from both sides the court had come to
conclude that the prosecutors evidence and writtemments proved that the accused had really
murdered the deceased by beating on different patts body using stick whereas the evidence
produced from the part of the accused was not fdardiscredit the strong evidence produced
by the prosecutor. Hence the federal high coudessd the judgment that Shume was convicted
for aggravated homicide and sentenced him toriferisonment on October 26, 2062.

He also took his appeal to Federal Supreme Cogttirsg that the prosecutor’s witnesses are
self-contradictory that the charge was not provtb@t there was no disagreement with the
deceased and real actors of the crime were ideatifi his withesse's?

After considering his appeal federal Supreme Chasgt convicted the appellant under ordinary
homicide and sentenced to ten year of imprisonneentMarch 29, 2002 by reversing life
imprisonment sentence previously imposed agaimst'Hi It seems that Shume was hopeless in
proving his innocence before courts and he didtaké his appeal to the cassation division for
the fundamental error of law. The three monthsaakealso lapsed and the decision became final
and continued his service of ten years at Kilintsdh. The writer had also inquired that the

appeal was not lodged at cassation division froendidita base of the court.

*9d, at 4

0 bid

*11d, at 5

i:i Shume Regassa vs. Federal Public Prosecutor,dt&lgsreme Court Criminal File No 52049
Ibid
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After years; the prosecutors had obtained inforomathat the real murderer of Workineh Kassa
is another person called Getu AssEfaThey conducted re-investigation as to the casetamals
discovered that Getu had admitted to kill Workimgto is also in prison for committing another
crime where he had also hid himself by changingrniaime. He freely confessed that he had
murdered the deceased for which Shume had beefctedt?

The witnesses who had testified that Shume haddkilhe deceased have also appeared before
police station and recanted that they had false$tifted against him as he had killed the
deceased® The police had started investigation both on Gassefa the real culprit for
homicide and witnesses Megersa Bededa et.al whdalealy testified for crime of perjury. The
absence of legal mechanism under the Ethiopianimainjustice system like civil procedure

é°" which allows for review of finally decided casesdases where newly discovered facts

cod
had challenged the prosecutor to resolve Shumetswao had been crying to the court to prove
his innocence throughout the whole proceedingsrelieno any justification why he should
stay in the prison. Hence as a solution the prdsesought the federal supreme court to conduct
a retrial for his case indicating the fact that isqarriage of justice had occurred in his c&8e.
The prosecutor had expressed in the applicationtltigs are unable to charge a real offender
since the individual is serving wrong sentencetfieract he did not committe®®

In addition the prosecutor had also based thaviaweof judgment in civil case should be used
by analogy to this case to ensure fairness anddgission of criminal proceeding to save this
innocent person from serving punishment for whiehisginot responsible. However the remedy
opted by of the prosecutor was not successful lsec&ederal Supreme Court had rejected the
application for review of the cad® The reason for rejecting an application requifimgreview
was the absence of legal procedure in the Ethiopraminal procedure code that allows
conducting a retrial of finally decided cases.

The final remedy that might provide a solution égain Shume’s liberty was Pardon Board. On

the basis of applications submitted by the prosecahd the victim; the board had finally

454 application written to Federal Supreme Court bgé®l Public Prosecutor Claiming for Retrial onGI2004
455 i

Ibid
%56 Federal public prosecutor Vs. Getu Assefa et.dieFa High Court Criminal File No 114735( Pendings€ in
which witnesses who had testified falsely were gadrfor crime of perjury in this case)
57 Article 6 of Ethiopian civil procedure code allofes a review of judgments upon the discovery ofidence
58 Application, Supra Note 454, at 2-3
9 bid
%% Shume Regassa vs. Federal Public prosecutor, &eigsreme Court Criminal File No 52049
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pardoned him on January 29, 2004 declaring thatdsepardoned after considering the time he
had already served is sufficient pard6h.The then president of FDRE, Girma Woldegiorgid ha
approved his grant for pardon. He was finally reéghafter wrongly imprisoned for around five
years. He lost his five years as a result of th®aof state machinery.

The primary cause that had resulted for the coviabf this individual is false testimony given
based on the personal conflict between the cortiabel the witnesses as revenge. Investigating
police are expected to conduct deep investigatimutthe crime committed by using techniques
of investigations. In this case the investigatioogess made by the police is not sufficient since
there was clear indication by the victim as welh&sneighbors who have been notifying about
the innocence of the individual.

Of course, all organs in the process like withnespedice, prosecutor, defense attorney and
judges do have their own share in the case. Nohadyconsidered his claim that he is innocent
of the crime. Even in the course of proceeding & d&pplied for the high court indicating the
address of offenders and requested Addis Ababad”Glommission, Federal Police and Oromia
Police Commission to investigate the case joifftfyBut no one had accepted his application.
Both courts had proved the guilt of the individudabwever the file shows that the eye witnesses
who had falsely testified called Megersa stated ®Blaume had beaten on the face of the
deceased using stick. But the last word of the ae@ attached in the file provides that the
deceased was beaten with stone which contravertbdtiva testimony given by the prosecutor
witnesses.

He had also produced defense witnesses that treegdrdirmed that they were at home. The
court failed to give any weight to the defense egiges’ testimony. The investigation conducted
by the police about Shume’s case is not constrei¢hat failed to identify the real doers of the
crime. To conclude even though all stake-holdetshaive their shares, the main factors that had
resulted in conviction of the individual is falssstimony and shallow police investigation of the

case.

461 A Certificate of pardon that shows Shume’s offigardon for homicide crime signed by the thenidgitan
president dated 29/05/2004

%2 Shume, Supra Note 445, at 1-5
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4.2.2 Undil Shiferew vs Benchi Maji Zone Public Preecutor*®

In this case Benchi Maji Zonal Prosecutor had bhbug charge against Undil Shiferew for
violating Article 540 of the 1996 Criminal Code fonurdering the deceased called Girma
Bushayi on May 4, 1998. After hearing evidenceethlio testify from both sides, the court had
found the accused guilty of the homicide chargeddiod sentenced him to twelve years of
imprisonment on % January, 199%* He had been in prison since May 8, 1998. Thissitati
had been confirmed by the appellate court and denbaother choice than serving the sentence
by adapting himself to the horrible prison lifeNtizan Teferi*®®

Almost after four years period, a new hope stattedlourish as new evidence was found
concerning the crime that Undil was convicted fbhe new evidence came to emerge were
recantations made by those witnesses that hadomsyitestified against the defend&iftThey
indicated that they falsely testified against hinough they know that another person had
committed the murder on the victim. It was revedieat the deceased was killed by another
person called Walo BosHf’ These witnesses had repented for their actiortshti subjected
the accused to suffer imprisonment. This was th@lrsource for the reinvestigation of the case
by the police.

Then the investigation concluded that the witnedaks®ly testified against the defendant had
admitted by recanting that they falsely testifiggiast him. They freely confessed to the court
that they had given their statements falsely agwenge that Undil had attempted to abduct the
deceased’s sister called Workinash Bushayi whisissister of the first witnessé%.

After investigation was resumed the prosecutor bemight two separate charges. The first
charge contains crime of perjury for violating edi 453(2) against witnesses for falsely
testifying against Undil knowing that the crime wammmitted by another person Walo Boshu
which subjected him to 12 years of imprisonni&hfThe evidence used against them was their

confessions obtained at station and before couth whe testimony they gave on Undil

“63 Benchi Maji zone public prosecutor Vs Undil Shéfer Benchi Maji Area High Court Criminal File No @30

464 Id

8% |nterview with Assefa Kesito former Minster of FBRninistry of justice on April 15,2015
“66 Benchi Maji Zonal PP vs. Fajiye Bushayi et.al, B@irMaji Aka High Court Criminal File No 07405
467 |
Ibid
%8 Benchi Maji Zonal Prosecutor vs. Fajiye Bushayialetpublic prosecutor charge on Criminal File No
30065(Benchi Maji Aka High Court)
469 Undil, Supra Note 463
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Shiferew’s homicide filé’° The court had also heard further evidences intiadio their
confessions. They were convicted for crime of pgrjand sentenced to 12 years of
imprisonment for subjecting innocent person to fagerous imprisonment by false testimony
though they knew that the act was really commitigdValo Boshi/*

The other charge was brought against the real icdpthe murder, Walo Boshu Gorbola for
committing ordinary homicide against Girma Bushhyi throwing spear on his baék The
content of the charge brought against him is simAldh the previous charge framed against
Undil except for the identity of the accus€dThe court had found him guilty of homicide for
which Undil shiferew was wrongly convicted. He veahtenced to 12 years of imprisonm&fit.

It was recognized by the court that previous cdioic passed against Undil was wrongly
convicted for the act he did not commit as a restifalse testimony given by revenge for the
previous act of Undil’s attempt to abduct a galled Workinesh Bushayi>

Wrongful conviction of this person was discovered aaresult of witnesses recantations for
which they were convicted for crime of perjury asghtenced to 12 years of imprisonment for
their false testimony they had given against thidiviidual?’® Had these witnesses refused to
disclose the truth to the police and denied thay thad committed crime of perjury it was
difficult to prove the innocence of Undil Shiferewhe cause which had detrimentally
necessitated for wrongful conviction of this caséalse testimony.

At a time when this fact was discovered he haddliéalf of the sentence imposed against him.
Hence he was lucky that his innocence was proved r@sult of witnesses recantations. Since
the decision was confirmed by Federal Supreme Caduhias become final that can be
categorized as clear case of wrongful convictibhdsederal Supreme Court had rejected the
claim for review of judgment up on the discovenytiudt evidencé’® But later it was referred to
State Supreme Court by State Council for revisiot e court reviewed the case by acquitting

the innocent wrongly convictéd® The former Minister of Justice Assefa Kesito eipaabout

79 |bid

“1d, at 7

472 Benchi Maji Public Prosecutor vs., Walo Boshu, &@rMaji Aka High Court, Criminal FileNo 07403
“"*Benchi Maji Public Prosecutor vs. Walo Boshu, Pcoser Charge , File No 30064(Benchi Maji Aka Highu®t)
“"*\Walo, Supra Note 473 at 11
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this case by citing the absence of legal framewmrkhow to review erroneous decisions had
created a great challenge for the prosecutor twwessimilar issues. He stated that he himself
had brought the case to the council after the cfaimreview was rejected by Federal Supreme
Court. He also noted that this case was resolfted @ hot debate in the regional state council
on how to review the case. The two charges broagainst the witnesses and the real actor of
the crime had enabled to show that Undil was wrpoghvicted. The cause for conviction of the

individual in this is also false testimony giveniyblic prosecutors witnesses.

4.2.3 Debela Taye et.al; vs. Oromia Public Proseart*®°

These defendants were charged for violating Arts28 of the 1957 Ethiopian Penal Code for
committing a crime of homicide against the deceasgidd Tefera Dibesa on July 29, 1987,
All of them had pleaded not guilty; prosecutor Hadught three circumstantial witnesses and
other two witnesses to prove that the accused teatlyfconfessed to the crime by interrogation
conducted by the police as per article 27(1) ofghecedure code. As it can be observed from
the transcript of the file, none of these circumstd witnesses called by the prosecutor had
testified that they had observed the commissiahetrime by these defendar{f&.

All witnesses describe that the deceased was flyiimgl on the ground and later died. They also
explained that they had not observed the commissiohe crime. Witnesses called to prove the
confession they made at police station testifiethéocourt that they attended the interrogation at
the police station when these defendants had astinitte commission of murder against the
deceased, Teferi Dibesa. Though they were ordereléfend themselves they replied that they
do not have defense witnesses to defend fi#&m.

After examination of the evidences brought to preke case, the court evaluated that the
circumstantial witnesses called by the prosecugal roved that the murder was committed the

accused individuals though it is not clearly provibé reason of murdé&?* But the court

“89|lu Aba Bora Zonal public prosecutor vs. Debelgdat.al, Ilu Aba Bora High Court Criminal File 266/90

“81 |bid, Charge contains that they had made serigjusyi to the deceased by fracturing his head affdrént parts
of his body by using their own sticks which hadsedihis death in Dorani woreda, Fani kebele adtnétisn.

482|d, at 25-27
483 |hid
484 d, at 29
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pronounced the judgment that they are guilty of ieate and sentenced them to twelve years of
imprisonment® They took an appeal up to the federal Supremet@assation divisiof*® But
they were not successful since all the appeal scuatl confirmed the decisions of the lower
court.*®’

They were in prison since July 30, 1987 and proeddd serve the sentence imposed on them
without hope to prove their innocence then aftaceaitheir conviction has got a final decision
by federal Supreme Court and their application wereconsidered®® After their convictions

for the crime the public started to criticize thexidions of the court as a gossip that the decision
was invalid to punish the accused persons. The aeoniyn had openly condemned their
conviction declaring that Debela Taye and his coiaed had not killed the deceased and the
crime was committed by other persdftsThe court had not either made further examination
the case or acquitted the accused; though the sg#seproduced were not convincing to render
guilty verdict. Hence the decision was discredibgdthe community that the criminal justice
organs are incapable of detecting real criminals$ thie investigation conducted by the police
men is not competent enough to discover andtithe truth?®°

Such opposition by the community had made the edtlicre-consider the ca$&.1t was later
revealed by eye witnesses that the Tefera Dibesanwmdered by other persons who were not
yet charged of the crinfé? The re- investigation had come up with the discp\# new facts
that was not produced at the trial of Debela Tayd.by which they were finally convicted for.
They also indicated that Debela and his co condictere erroneously imprisoned for his case
though they are innocent of the crime.

The prosecutor had brought another charge siméae ¢o the High Court of llu Aba Bora on
Criminal File No 417/93 on May 01, 1993 after seay since the commission of the crime. The

same facts used in the previous charge were meatiam the new charge except for the

485
Id at 30
“88 Interview with Rebuma Geja’a, on March 25,2015pége who had participated in the proceeding ofciémee at
atime
87 |bid
88 Certificate of pardon showing that Debela Tayep&doned by the Oromia Regional state president on
13/09/1994
89 Rebuma, Supra Note 486
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492 A new charge brought against real offenders efdtime for which Debela and his co accused weneicted
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difference in the accused. Confession and eye ssg®were used as evidence in the charge.
After hearing the trial, the court had proved thegtse accused had murdered Tefera Dibesa and
found them guilty of homicide for which Debela amd co accused were previously convicted
for. They were sentenced to 15 years imprisoniffént.

As it can be observed from the transcript of thercthe prosecutor had brought two charges
accusing different persons to have independeniligtkine same deceased, Tefera Dib&¥a.

Even though they were not successful in provingr ttmocence those previously convicted
persons had been claiming that they were free efctime convicted for. Their voice was not
heard by any one entertaining the case. However #fe disclosure of the new fact that they
were innocent the absence of the legal mechanismeview a finally decided case after the
discovery of new facts had been a great challeagke criminal justice organs particularly to
the High Court of llu Aba Bora but failed to exoaer persons wrongly convicted of the case.
Hence they have continued to serve the sentencesedpon them until they were later
pardoned by the president of Oromia National Regji@tate in 1994. The appropriateness of
the remedy provided by the government to wrongéuvictions will be discussed under chapter
five which deals with post-conviction remedies.

Finally after serving around six years they hadioresl to their liberty that they were wrongfully
deprived for the crime that they did not commiteTimpacts of being in prison for the persons
convicted are quite clear that affects many aspkeone’s life in general. Apart from civil and
political rights, their socio economic rights wile lost. Such loss will also affect the whole
family of the convicted.

As it has been discussed in the theoretical pahas been put that false testimony is among
basic common causes of wrongful convictions. Hecedne of the causes for the conviction of
these persons was false testimony. The interviedenvaith a judge who had participated in
ruling and deciding over the case at a time hadesged that there was a lack of adequate
investigation of the casé€® The case shows that two different groups of perseere charged
and convicted for the same crime. Prosecutorslaoerasponsible for the adequate investigation

of the case before framing charge. The guilty \@rghassed against these persons is also

9314, at 20

494 Criminal Files No 266/90 and 417/93 at High Cafrtlu Aba Bora indicate the same victim and boltfarge do
indicate that the crime were committed indepengdmntithose accused in both charges.

9% Interview with Rebuma Geja’a on March 25,2015gkitvho had entertained the case when he was Ab#u
Bora High Court Currently working at South Wese@ia High Court
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unconvincing. Because the witnesses produced bpribeecutor did not clearly testify that the
crime was committed by those persons convictedHercrime. The commission of the crime
shall be proved beyond reasonable doubt. The pedetpplication of the standard of proof used
in this case does not qualify for proof of beyoadsonable doubt.

Apart from these causes there was also a problgnmwhe community where the crime had
been committed. They should cooperate for the tigeggon in identifying the real culprit since

community has a great share in crime preventioniaveistigation. In general false testimony,
shallow investigation, negligent prosecution angapplication of standard of criminal proof

can be cited as the causes which had resulteddnemus conviction of individuals in this case.

4.2.4 Mengesha Tilahun et. al vs Oromia Public Presutor*®®

Public prosecutor had brought a criminal chargetwa defendants called Tuja Keda and
Mengesha Tilahun before the West Arsi High CtfrBoth of them were charged as principal
offenders for committing an aggravated homicideresiahe deceased, Remeto Geleto violating
article 539(1)(A) of the new criminal code on the duly 12,2002 around 9:00 o’clock in west
Arsi Siraro Wored4?®

The charge provides for the specific acts and thterals they used to commit the crifieEye
witnesses were the only evidence produced by theeputor to prove the charge. After they
were represented by government legal counsel theyed that they committed the acts
mentioned in the charge brought against them aad fer them by the cour?® The court had
registered plea of not guilty and proceeded to hlearevidences brought against the accused
persons by the prosecutors.

Three eye witnesses testified that they had obsewhen these accused persons come out of
desert where they had hide themselves from viewfiestdaccused repeatedly beat the deceased

Remeto Geleto on his right neck with lethal metiled! “Gejera” even after he fell dowrf*

9 Mengasha Tilahun et.al vs. Oromia public prosegiWestern Region of Oromia Supreme Court Crithitile
No 118456
97 Mengasha Tilahun et.al vs. Oromia public prosegcW¢est Arsi High Court, Criminal File No 10695
498 i

Ibid
4991d, at 18 ,The defendants were joined in indigatimat they have planned and pursued to murdemfiiting him
in a desert found on the way to the deceased how&iled him by beating on different parts of hisdy using
lethal weapons together in a way that shows theilness and dangerousness by others not to takeotty of the
deceased and not to be examined by pathology
%04, at 19
11d ,at 20-22
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Similarly; they also testified that the second aetl had also used the same material and
fractured his leg on the ground. In addition thispaave their words that they were bare handed
and failed to defend the deceased as well as thesssé&inally these eye witnesses testified that
these accused took the deceased to their hometladtehad severely wounded hiffi.In cross
examination the witnesses had expressed that #tleofi were chased by the accused and failed
to defend him since they were bare handed.

The court had ordered the accused to defend theénafter two adjournments their right to
produce defense witnesses was waived as they failpdoduce. However it was fortunate that
the second accused witnesses arrived while theepdirng is pending. He raised alibi as defense
and explained to the court that his withessesprdive that he was not at the scene of the crime
charged with and he was at a funeral ceremonywedraan called Worke Irkicho together with
his defense witnesse¥

The witnesses testified that they were at funeegaémony on date indicated in the charge from
8:00 to 11:00 o’clock with the second accused. Tihencourt ruled on the case by changing the
prosecutor’'s charge to ordinary homicide arguirgf the elements in the charge do not fulfill
the requirements under aggravated homicide andifboth of them guilty under article 540 and
sentenced them to 15 years of imprisonment on Jar20a 2003 >%*

They took an appeal to the next court to reversd bmlawful guilty verdict and sentence
imposed on them by the lower cotft.The content of the application boldly argues tiaty
were convicted and sentenced to 15 years imprisohfoethe acts that they did not commit and
in fact innocent of the alleged crim®. The application of this appellant also argues that
prosecutor had charged them for an aggravated emiathout any medical evidence showing
death of the deceased and subjected him to dejprivaf his liberty by pretending that the
corpse of the alleged deceased is not found. Intiaddhe has also indicated that he was

discriminated and charged for this crime due tarédsal origin>®’

%2 |bid
931d at 23-24
1d at 26
0% Mengesha, Supra Note 497, at 6
%06 Memorandum of appeal submitted to Oromia SupremertCfound at Western Region by Mengesha Tilahun
et.al dated 09/06/2003. In this application thesoatriticized that the prosecutors witnesses didonaved that the
crime was committed by them. Particularly the seécaccused at west Arsi High Court or first appél@tengesha
Tilahun) had sought the appellate court to reversag acquit him raising that his defense witnessab diready
gogfended him that they were another area on theréll ceremony of a woman on that specific date.

Ibid
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Pending the case or March, 2003, the appellants had brought anotheticgtion which
indicates that the person said to have been mutdeyehem, Remeto Geleto is found alive,
though he was alleged to be killed by them on Afly 2002°® They requested the court to
deeply examine the existence of the alleged pesa@hto be died for which they are suffering a
prison life and order for their immediate releasef prison.

The court had passed order to Oromia Police Cosiomsand Oromia Justice Bureau to
conduct re-investigation and respond to the cdurtiithe re-appearance of the alleged deceased
alleged to have been killed by these appellantsdoprisom®® The outcome of the re-
investigation revealed that the victim in the cleargappeared after seven months and he was not
dead; rather alivé™®

The alleged deceased, Remeto Geleto appeared a K28y 2003 in person before the court at
the presence of the persons convicted for murddrinmgand explained that he was robbed by
unknown persons and as a result he went to Weltmdhere he stayed for monthd?

After it was proved about the existence of thegatkdeceased the court had declared that they
are innocent of the att? They were acquitted and ordered to be released fison on April

20, 2003 when they finally regained their libertyea serving one year out of fifteen years
imprisonment for the crime that had not really ooed. The cause of this case is quite obvious
as the case indicates. The alleged deceased medlite. The witnesses who were called against
this case intentionally testified that they saw tlo@victed persons committing the crime. They
falsely testified to convict them.

The police had handed the file to the prosecuttihhaut obtaining the body of the deceased and
identifying where it was buried. The prosecutor hésb charged without proving what happened
to the body of the alleged deceased. Normally imibmle cases both police and prosecutors
should attest the death either by medical evidencelevant evidence showing that the person is
really dead. The court had also convicted themdasesuch false testimony though the second

accused had defended the charge. There was alsabkerp of applying standard of criminal

%08 An application letter written to the appellateutdy Mengesha Tilahun .et.al on 01/07/2003

09 Mengesha, Supra Note 497 ,at 8

*1%The report of the reinvestigation submitted by i®ia public prosecutor to Oromia Supreme Court wigived
the existence of the alleged deceased alive dadé@B/2003.Police had conducted reinvestigation hes real
appearance of the alleged deceased with publi@pubsr mainly focusing on the family of the allegectim, local
elders, their neighbors and from the victim himseémeto Geleto

! Mengesha, Supra Note 497, at 11

12 |bid
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proof by the trial court. The court’s rejection @éfense of the accused is not in line with the
principle of evaluation of evidence. The differerasaong the statements of defense witnesses
related with time was not as such doubtful.

The re-appearance of Remeto was fortunate and dathiied for some period before appearing
there was high probability to assume that theireappvould be rejected which will make the
decision final. The case was simply reviewed siheas pending on appellate level. Had it been
confirmed by appellate courts their exoneration Mooave resulted in difficulty as it was

observed in Shume’s and other’s case.

4.2.5 Nugusu Tegelu Fereja vs. The then EthiopiaruBlic Prosecutor>*?

Nugusu Tegelu was charged for committing homicateviolating Article 523 of the then Penal
Code on 22 October, 1980. He was convicted for emimg the deceased and sentenced to life
imprisonment on 29 January, 1980. The case wasalsirmed by the then Supreme Cotift.
Even though he had been arguing that he had bewencted for the crime based on the false
testimony given by the public prosecutor witnessesfailed to prove his innocence. Almost on
the final period when he is going to serve the whe¢ntence imposed against him, he had
applied for pardon in 1999 to be released fromopi?s® Despite his claim for the pardon, he had
insisted on to deny that he is guilty of the criamel indicated his application that he is not guilty
of the crime even after spending 19 years in prisanthermore his application he had also
indicated that the real offender is Getahun Kinatleo had also admitted that he had committed
the murder and paid compensation to the familjrefdeceased in the form of “Gunta®.
Additionally he had also expressed that the witegsgho had previously testified against him
admitted that they were falsely testified against before the local elders. After indicating these
cases he had claimed Ministry Of Justice to condactre investigation of the case. After
considering his application the Ministry of Justltad ordered federal police commission to re-
investigate the case in collaboration with  SNNPRgian police commission. The police
brought both the real offender and those witnesdwshad falsely testified against the applicant.
The re-investigation of the case had concluded thajusu Tegelu is really innocent of the
crime and wrongly convicted as a result of falstineony given by prosecutor’s witnesses.

®13 Nugusu Tegelu Fereja vs. public prosecutor, fortwea jira Awuradja High Court, Criminal file né78/80
°1% Assefa, Supra Note 465
°1% Application submitted to Pardon Board at Minysif Justice by Nugusu Tegelu Claiming for Pardon
516 |;

Ibid
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After it was discovered the Nugusu was wrongly ¢oed by false testimony, Ministry Of
Justice had requested Federal Supreme Court taucbade-trial of the case to prove innocence
of the victim. However the court had rejected ttana for review of judgment basing that there
is no legal mechanism which support the claim toene finally decided cases.
Finally this man was pardoned to be released frasop as there is no other procedure on the
11" June, 1999 after 19 years in prison. It is veryckhmg to serve this amount of period for a
crime committed by other as a result of erroneamnviction passed by court of law.
As it was revealed in previous cases this case gi®ovs that the statements given by the
witnesses were false. According to my inquiry fréme then official entertaining the case he
assured me that those witnesses had murdered teasdel themselves and fabricated that
Nugusu was the actor of the criffé They have admitted the murder and resolved tlasie by
arbitration with family of the deceased. Hencedhase in this case is also false testimony given
by the real culprit to save themselves againsttimainal liability.
In relation with the occurrences of wrongful castions; Ato Ali Mohammed who is working as
Cassation Bench judge at Federal Supreme Courkspieat>®
“There are problems in the process of criminaligestispensations are multi directional.
It is directly related with the awareness of thenowunity; ethics and competence of
police, prosecutors, judges and other stake holddis process. There are misconducts
and incompetency among these institutions. In amdib these challenges there are also
problems related with legal frameworks. The proldestart with investigation which is
mainly featured by over use of tactical evidence l@ss use of technical evidence. When
the prosecutor comes with charge there are stdll@hges with the standard of proof
which is different from case to case basis. Thaterces of these factors in the process
will the outcome of the decisions which will gerterarrongful convictions.”
Ato Ali is of the opinion that the Ethiopian crinahjustice system is weak from every side that
requires further reform to strengthen the system.atbo added that he had recognized and
experienced the existence of wrongful convictiorteew he had worked at Amhara Regional
State.

17 Assefa, Supra Note at 465
*18 |nterview with Ato Ali Mohammed, on April 20,2018;udge at Federal Supreme Court Cassation Division
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From the analysis of those cases the cause thatdradbuted for the occurrence of erroneous
convictions are false testimony, lack of properesiigations, false confessions, incompetence of
the criminal justice organs including professioethics. Corruption is also another cause to
wrongly convict individuals. Even though there aliéferent causes for wrongly convicting
individuals the main cause that had been recugrdr@ppened in the cases under the study is
false testimony (perjury) given by the witnesse®teecourts.

The consequence of convicting innocent individdiatghe acts that they are not responsible will
result in deprivation of their liberty that limitseir interaction and movement in all aspects. Loss
of jobs and their family are among the seriousatféé wrongful convictions. It also threats the
safety of the public as the real offenders are ggdiee who can potentially capable to commit
further crimes. In addition the situation will albdng the attitude that can shake the confidence
of the public against the justice system.

Therefore, as it was also recognized in other glict®ons the impact of wrongful convictions in
the Ethiopian context is breach of individual humaghts of the persons wrongly convicted
which is potentially capable to shake the confideatthe public on the criminal justice system
itself. So, the state shall work on strengthenhng d¢riminal justice system to minimize the risk
of erroneous convictions and provide procedurallhmeisms to correct and lessen these impacts.
Generally; as the occurrences of wrongful convitteases that had already discussed so far
show; they enabled the writer to state that wrohguviction is among the core problems that
the Ethiopian criminal justice system is facing @he prevalence of the problem. As mentioned
before, those cases were randomly sampled basedeomformation accessed by the writer.
More research on similar cases the more numberafcents wrongly convicted for crimes will
be revealed. Hence these cases might only repr@assinfew among the potential conviction

wrongful cases existing in the system in reality.
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CHAPTER FIVE

POST- CONVICTION REMEDIES FOR WRONGFUL CONVICTIONS UNDER THE
ETHIOPIAN CRIMINAL JUSTICE SYSTEM
5.1 Introduction

In the human right discourse the term remedy caregarded as a mechanism by which certain
guarantees will be enforced or violation of thehtigcan be protected, redressed or
indemnified®® Numerous international, regional as well as nalidruman rights instruments
have incorporated the right to remedy for the bineaichuman rights®?° The mere guarantee of
human rights is worthless without ensuring thetriglremedy in the course of violation of these
rights. Hence when rights exist there must be aedynas obligations to be borne by individuals
or institutions in case of breach

In the previous chapters and sections it has bessngbed that irrespective of their economical
and standard of criminal justice all states faae ghoblem of convicting innocent individuals.
But in most states the problem is duly recognized @ertain legal mechanisms were developed
to resolve wrongful conviction of innocents fromspin>?* Similarly; the situation of wrongful
convictions in the Ethiopian context has also réacgkahat there are court decisions which
indicate the existence of wrongfully convicting auent individuals. Therefore existence of
different safeguards to protect the rights of de@sand accused persons in the process did not
secure the rights of innocent individuals from degtton of their liberty and loss of their socio
economic rights. In those cases studied by theewiit was revealed that innocents were
imprisoned for many years without committing crinersarged and convicted for. They were

deprived of their liberty for long yearé’ Those sampled cases can be taken as a benctumark

*19 victims’ Right to a Remedy and Reparation: The Némited Nations Principles and Guidelines, ava#ai:
http://www.corteidh.or.cr/tablas/r26214.pEcessed on April 12,2015

520 Article 8, of UDHR, 2 of ICCPR, 6 of ICEARD, 14 ofAT, 39 of CRC, 24 of ICPAD,13 of ECHR and 7 of
ACHR

21 Article 84(1) of the ICC Statute, Article 25 ofetfRwanda Statute, Article 26 of the Yugoslavia 8&tArticle
4(2) of Protocol 7 to the European Convention Glingell section 55(b) of the Principles on Legatl Article
2(3) of the ICCPR, Atrticle 25 of the American Contien, Article 7 of the African Charter, Article 28 the Arab
Charter, Article 13 of the European Conventionjdt48 of the African court of Human Rights Praibc

22 Shume had served four years, Nugusu Tegelu wammed after serving 19 years in prison, Undil badred
years, whereas Mengesha Tilahun and his friendsacd more than years.
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indicate that there could be many erroneous cavistof individuals for the crime they did not

commit.

The problem that the Ethiopian criminal justicefasing and the experience that had already
been developed to resolve the problem of wrongbalictions in other jurisdictions to the same
problem will enable to formulate the solution fine breach of innocent individuals’ rights.

Hence, it requires permanent solution to minimizel acorrect wrongful convictions and

incarcerations.

5.2 Review of Final Criminal Judgments in Ethiopa

Once an accused is convicted for committing a certame the court will impose sentence
which can be in form of fine, compulsory work amadprisonment which shall be enforced by
prison administrations until reversed by codffsAfter the exhaustion of all available appeal
stages, the 1961 Ethiopian criminal procedurelension the possibility of review of criminal
judgments after final decision is given as the tasbrt upon the discovery of newly obtained
facts that was not presented at trial which carartleprove the innocence of the already
convicted persons. No other subsidiary legislationalso provide for a mechanism to seek a
review of the case.

The phrase final decision in the Ethiopian conteast be taken as the judgment which can no
more be reviewed by appeal either it has exhalstezppeal stages or due to lapse of appeal
period at any level courté? So as far as issue of the fact is concerned, idesisendered by
federal and state Supreme Court by regular divisidh become finaP?®> A given decision
becomes final decision once it is decided by Feédémareme Court Cassation Division or any
decision that was decided by courts at any levéi by federal and regional courts from which
the period to take appeal is barred .

Both substantive and procedural safeguards employdide administration of criminal justice

are expected to further strengthen these safetiesab prevent and minimize the probl&th.

523 Ethiopian criminal procedure code, Supra Note 42ficle 149(5)

524 Article 10 of Proclamation No 25/96 provides tiraideral Supreme Court has the Power of Cassatientbe
final decisions of the Federal High Court renddreitis appellate jurisdiction; final decisions bktregular division
of the Federal Supreme Court and final decisiont®Regional Supreme Court rendered as a regwiaiah or in

its appellate jurisdiction.

525 | pid
526 Article 9 and 14 of the ICCPR
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The judiciary plays fundamental role in both respecand protecting rights of persons accused
of crime particularly of those innocents.

The Practical problems that courts are facing thee standard of proof and evaluation of
evidence produced to prove the guilt of the accusgedhe prosecutor€® There is disparity
among courts and from case to case in applyingsthedard of proof to pronounce guilty
verdicts>?° The admissibility of evidence is also another peobin deciding criminal matters?
Whatever the strong structural system of a givemioal justice system; it was proved that
wrongful convictions will happen since institutioase run by human beings who are not error

proof>3!

Moreover, the possible reasons for the existeridde problem are interrelated and
multi directional®*? Hence the problems require permanent solutionethuge the causes for
erroneous convictions and work on detecting misagerof justice in the whole process.

As it has been revealed in those cases of wrongfalictions occurred in Ethiopia many
innocents were imprisoned for years from one tditeign years without committing any crime
on their part but served these years as a reswitrarfigful convictions passed against them by
court of law®*? It was mandatory for them to serve the sentengmémd against them even
though they are innocent of the crime. It seems ithavas accepted that a final decision is
unchallengeable despite the existence of new ew@ewvhich can rebut the final decision
rendered by the court and the judgment cannot bgested to review?* Even though the
concept of reviewing final criminal judgment wasvd®ped in other legal systems, it is
unknown why the Ethiopian criminal procedure faikedaccommodate such concept. To the
contrary the 1965 Ethiopian civil procedure codbjol was enacted at the same time provides
for review of judgments upon the discovery of nasdences’>

To argue strictly review of judgment is neitheroaled nor prohibited in the Ethiopian criminal

justice system. It is possible to apply criminal laules of interpretation that an act which is not

27 |d, article

28 |nterview with Filiphos Ayinalem on March 12 201grmer Judge at Federal High Court Currently Avoadte
at Federal courts

529 Ali, Supra Note 518

3% Filiphos, Supra Note 528

31 |bid

%32 |bid

33 Mengesha, Supra Note 497 ,See also Supra Note 70

3% |nterview with Ali Mohammed ,Judge at Federal supe court Cassation Division on April 25,2015

3% Article 6 of 1965 Ethiopian Civil Procedure Code
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prohibited is taken as admitta¥.But the claim for review is not recognized in case>®’ As it

can be observed from case studies in chapter feurcourt had been rejecting the claim for
review of criminal judgments. But courts are reqdito apply and base on domestic laws as well
as international treaties in giving decisidfisin addition article 9(4) of the FDRE constitution
provides that international treaties adopted arnifie are part of the law of the land which
imposes the duty on the Ethiopian courts to réfes¢ laws in interpreting law®’

Irrespective of the standard used by the couwhde new evidence which genuinely proves the
innocence of the convicted person is found thossgos who were wrongly convicted do have a
constitutional right to have access to jusfiteThe existence of new evidences which disprove
the previous conviction will enable them to have tight to the access to justice by establishing
a cause of action to bring their claim to the cafilaw.>** The FDRE constitution provides for
the right to an access to justice and innocentviddals deprived of their liberty via court
process can raise the right to access to justidhatotheir case will be subjected to review to
determine the existence of miscarriage of justicéné process’?

There are also further obligations on the courinterpret the human rights provisions of the
constitution in terms of international jurisprudendeveloped on review of judgmefi.
Therefore basing such way of interpretation, Etl@ogourts are required to entertain claims for
review of judgments upon the discovery of new engds.

But in practice, mainly due the legal lacunae goigy the issue in the system the claims were
not considered. All states parties to the ICCPR Etidopia have the duty to take measures for
the full realizations of the rights guaranteedtia €ovenant!* But in the Ethiopian context; no
legal basis developed to claim for review of theecavhich can be viewed as Ethiopia’s failure to

meet the obligations imposed under internatiorealttr.

%36 Ali, Supra Note 534

%37 Federal Supreme Court had rejected the applicatibmitted by federal prosecutor ,Shume Regas§adsral
Prosecutor File No 52049, See also Gezahagn Tefer&ederal prosecutor Criminal File No 120/2006¢¥al
Supreme Court

38 proclamation 25/96, Supra Note 524, Article 3(1)

3% Supra Note 323 ,Article 13 (2)

>401d, Article 37

>4 pid

*42 |pid

*31d, Article 13(1)

%44 Article 2(3) of ICCPR
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The last resort is to claim before regional anénmational treaties which are not accessible in
many aspects. The mechanism to challenge finalicton verdict given by Ethiopian courts
might be lodging an individual compliant before iBdn commission on humans and peoples’
rights which can deliver a decision as a recommeomia™ The African union had adopted a
protocol establishing African court human and petptights since 199%'° But Ethiopia did not
yet ratify the protocol so that the Ethiopian @iz might take their cases to the court to proof
their innocence by reversing the decision of tHedgtian courts?’

In similar way the UN Human Right Committee hadoaéstablished for the protection and
promotion of the rights in the ICCPR to which Egtimis party to*® Even though ratification of
the treaty is among one of the indicators of statesymitment to promote and protect human
rights a mere ratification is worthless without theed to enforce and work for the better
realization of these rights. Optional Protocol NwHhich enables the citizens of member states’
to take individual communications on the violatwirtheir rights protected in the covenant is not
yet ratified by Ethiopia*® So; Ethiopians who have become the victim of nisage of justice
and wrongful convictions cannot bring their caseb&reviewed by the committee of human
rights>*° As a result the HRC cannot have a say on the esrfzent of the ICCPR by Ethiopian
courts except by way of report that will be subettby the government for supervisih.

So, it is possible to put that the system in Etl@gmohibits the treaty bodies at African level
particularly African court of human and peoplegihts and human rights committee of the
ICCPR to provide sufficient and adequate interpi@taon the enforcement of civil and political
rights by the Ethiopian judiciary and measures rtakg states in their obligation to respect,
protect and promote the rights confined in thesaties.

4% Article 55 and 58(1) of the ACHPR
%4¢ protocol to the African Charter on Human and PesipRights on the Establishment of an African Camt
Human and Peoples’ Rights Adopted on 10 June 199&&d into force on 25 January 2004

71d, Article 5 on access to courts which acceptcamications from individuals and NGOs

>4® Article 28 and 40 of the ICCPR

%49 Article 1 of Optional Protocol to the Internatidi@ovenant on Civil and Political Rights Adopteddaspened for
signature, ratification and accession by GenerakAwbly resolution 2200A (XXI) of 16 Dec 1966

5014, article 2 provides that Subject to the pramisi of article 1, individuals who claim that anytbgir rights
enumerated in the Covenant have been violated dmal vave exhausted all available domestic remedigg m
submit a written communication to the Committeedonsideration.

! Article 40 of the ICCPR
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In general the current Ethiopian criminal justigestem does not provide for the review of
criminal judgments in the presence of newly discedeevidences as a remedy for persons
wrongly convicted for crimes they have not comndaitt8&uch nonexistence of mechanisms for
retrial of wrongful conviction cases could be retgt as the absence of effective remedy under
the Ethiopian criminal justice systetif. Therefore, it is possible to state that the Etiasiop
system is not open to review wrongful convictioases at domestic, Regional and International
institutions as well. The absence of such legah&avork under the Ethiopian law had been
challenging to review wrongful convictions occurri@dEthiopia. Hence these issues require an
urgent response from the legislature in providingh@chanism to review cases of wrongful

convictions whenever they happened.

5.3 The Practice of Correcting Wrongful Convictiors in Ethiopia

As the discussion under chapter four of this thestisws, the writer had disclosed about
wrongful conviction cases that had already occuwneder the Ethiopian criminal justice system.
Almost in all cases discussed so far; the convistipronounced against those individuals had
resulted in loss of their liberty irrespective bétlength of the time they served. The absence of
any procedural mechanism to review cases of wréorgfvictions based on newly discovered
evidences will greatly challenge the claim of in@oce by wrongly convicted persons. Even
though there is no any legal framework which gosectaims of innocence in the Ethiopian
context those individuals wrongly convicted will tnkeep silent. After wrongly convicted
persons had become hopeless to protect their \liliwrtthe formal procedures they resort to
secure their freedom by claiming pardon. They hgirt best to get out of prison. Hence the
wrongly convicted persons usually apply for pardiodicating that they are not guilty of the
crime where as some had applied for pardon proeeddmitting that they had committed and
served the sentence to regain their liberty atasy>>> Most of wrongful conviction cases that
were discovered in Ethiopia were revealed accidigmta’

The existence of the problem in the system willalep certain solution as an experience in
dealing with the issue. Since there are wrongfulvedions that had happened in our criminal
justice system it is quite important to examine fractice that had been used to overturn

214, Article 2(3)
53 Assefa, Supra Note 465
>4 Ali, Supra Note 518
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wrongful conviction cases. The method of overtugnas well as the appropriateness of the
remedy provided will be assessed in this part.

The first wrongful conviction case discussed wasris one. After he was finally sentenced to
ten years imprisonment he had applied for pardaiicating that he is innocent of the crime
convicted for. In addition to his application foargdon, Federal Public Prosecutor also wrote a
letter to Pardon Board declaring that Shume Regessawrongly convicted for the crime of
homicide he did not commit> The prosecutor had claimed the board to reconsiidecase so
that he will be proved innocent that might be a mseto release him from prisarf. The
prosecutor had also explained in this applicatioat they were unsuccessful in proving the
innocence of the person as their claim for retuas rejected by the federal Supreme Court and
sought for the solution to the case so that thege®d to charge the real offender of the crime.
After considering both applications requested keywictim and the prosecutor, the pardon board
had forwarded that Shume shall be pardoned basednuprticle 18 of proclamation No
395/1996>>" As per the recommendation of the board, the theen lof state had declared Shume
that he had pardoned for the crime convicted forstering that the sentence he had already
served is sufficient’® The certificate of pardon given to him provideatthe was granted pardon
basing his application to be released by pardon.

Debela Taye and his Co-convicted also requestedRéggonal Justice Bureau pardon office to
be released. After considering their wrongful cation they were later pardoned by Oromia
Regional State presidett Similarly in case of Nugusu Tegelu who had appfi@dardon after

18 years of stay in Ziway prison administratiore thoard had also pardoned after recognizing
that he was wrongly convicted as a result perjtigywas finally pardoned after serving 18 years
in prison though he is innocent of the crime.

The other case that had been examined was Unifidr&h’s case which is a popular wrongful
convictions case in the SNNP criminal justiC®After the final conviction of the individual it

was later discovered that the real doers of theitidenwere others and Undil Shiferew was

‘ZEZA Letter requesting for Pardon on behalf of ShuRegessa by Federal public prosecutor dated 27004/2
Ibid

%57 Proclamation No 395/96 which currently is repeaby proclamation No 840/2014,Federal NegariteBaz2{f

year No 68,AddisAbaba, 2August 2014

% Shume, Supra Note 452

9 Article 57(3)( | ) of Oromia Regional State Rewise&Constitution ,Megeleta Oromia proclamation N@2861

with its Amendments No 94/2005 and 108/2006

%60 Assefa, Supra Note 465
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wrongly convicted based on false testimony. Thisecaas also brought to the attention of the
region’s state council for solution which mandajestice bureau to provide a solution for the
exoneration of the individual from wrongful imprisment®®* As per the deliberation of the
council; Justice Bureau had requested the regi®afseme Court to conduct a retrial of the case
to examine the claim of innocence and the courtreagwed the case and exonerated him from
the crime wrongly convicted foP?

The other two cases of Mengesha Tilahun et. aDvsmia public prosecutor and Dejene Bekele
and others were finally decided by the court tabguitted as the new evidences which warrant
their innocence were found in time when the casebe®n pendind>

The decision given by the SNNP supreme court orcéise of Undil Shiferew might be regarded
as a land mark decision in the Ethiopian criminatice since it lays a ground for other courts
that it is possible to review a finally decided €dxy a retrial process on the discovery of new
evidence that had not been borought at the prewi@is® As it was explained in section 4.2.2;
the state Supreme Court had reviewed the case ngbermal made by the state council on the
basis of the discovery of new evidence that théviddal in the case was convicted by the act
committed by another person. After considering ¢oaviction of the witnesses for perjury
against the victim and the real offender who hamrodted the crime; the court had acquitted the
victim by reviewing the already decided case. Tagedhas a potential to break the attitude that a
final decision cannot be subjected to review.

To the contrary Federal Supreme Court had repeate@icted the claim for retrial of the cases
arguing that there is no legal procedure underdptan law which allows for review of cases
despite the fact that there were sufficient andvowing evidences produced for the retrial
process®® However criminal procedure is a means to an endhf® criminal law and the courts
should interpret the procedure in such a way thaetsthe purpose of the criminal law.
Therefore claim for the retrial proceeding basedrupewly discovered evidences should be
permitted.

In dealing with wrongful convictions that had allgaoccurred in the Ethiopian criminal justice,
it can be possible to state that there were persdrs might be released after serving full

%1 |bid

%62 |bid

%3 Mengesha, Supra Note 496
*%% Undil, Supra Note 463
*%®Shume, Supra Note 452
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sentence imposed upon them due to the absencgalfdeocedures that enable them to prove
their innocenc&®® Whereas there are persons who were wrongly cawibut later released

from by way of pardon.

5.3.1 Appropriateness of Pardon as Remedy for Wrorigl Convictions

The examination of the cases under the writersesuhad revealed that the possible remedy
provided for wrongful convictions under the Ethimpicase is pardon proceddféThree of the
cases used to reveal the existence of wrongful icbom in Ethiopia were resolved by the
mechanism of pardon. It seems that Pardon procilam& taken as a solution to provide a
remedy for persons wrongly convict&d.Why pardon is used as a method to release persons
wrongly convicted? Is that appropriate to subjeshocents to claim pardon from the
government?

One of the powers of the Ethiopian Head of State® igrant pardon®® The main objective of
granting pardon to person convicted by final deciss to ensure the interest of the public and
the offenders after it is ascertained that theyehaspented for their actio® Once an
application for seeking pardon is lodged at therthothere are conditions that shall be taken into
consideration to grant pardofl. The petitioner's confession and repentance, his effort
reconcie with the victim or his family and compensate th@mhis ability and willingness to
settle the compensation with the victim is amonrg lthsic requirement that shall be fulfilled to
consider the application for parddff.

Pardon shall be granted only for persons who atlrattthey had committed the crime convicted
for and repented for their acti6ff Unless applicants seeking pardon admit for theneri
convicted for, they cannot be qualified for thedmar and they will be automatically excluded
from the process. Hence a pardon shall not be epleiot a person who is wrongly convicted and
innocent of the crime convicted for according te gardon proclamation. Rather the government

shall request such a person an excuse for the harsnffered as a result of state machinery.

%66 Gezehegn Tefera vs. Federal public prosecutorrBe@epreme Court, Criminal File No 120/2000, $s®
Supra Note 375

%7 Simeneh, Supra Note379 and Supra Note 337

*%8 pardon proclamation, Supra Note 557

%69 EDRE Const, Supra Note 323, Article 71(7)

"% pardon proclamation Supra Note 557 , Article 3

"1 |d, article 20

7214, article 20(5)

>3 |d, article 3
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Furthermore; the effect of granting pardon does seve the interest of the person wrongly
convicted. Because once persons are found guiltgetrime charged for, such conviction will
form criminal records against them. Such recorthefperson convicted can only be removed by
the court’ A person with criminal record can apply for reatsment based on article 218 and
219 of the Ethiopian criminal procedure cod&The criminal code also lists for the ground to be
reinstated his criminal recoPd® Once reinstated the criminal record will be renwbwnd
presumption of innocence will be regained. In relato wrongful convictions a pardon cannot
remove the criminal record of the individual thoutje entire sentence imposed against them
will be ineffective>”’ However the effect of pardon cannot relieve thaoaent wrongly
convicted from bearing civil liability emanatingofn the criminal liability>’® Since the criminal
record cannot be removed by a mere grating of parsiech record can also be produced against
such innocent as an aggravating circumstance fimesrthat he might subsequently responsible
for.>”® Therefore pardon cannot be a proper remedy fomgftd convictions as the very
objective of pardon does not cover innocents ardeffect of pardon by itself cannot clear the
criminal record of the person wrongly convictedeBvmorally it is an inappropriate remedy to
subject an innocent individual to claim for parddinis the government who shall request the
innocent wrongly convicted for an apology if thahde a remedy.

Apart from pardon individuals who are either cated or under prosecution can also be
granted amnesty of their acts as indicated undelea30 of the new criminal code. Persons
who are qualified for amnesty are not clearly pded by the code. The code provides that
amnesty shall be granted to certain crimes or icediasses of criminals. Since amnesty can
clear all records in case there is conviction igmiibe assumed as another solution for wrongful

convictions. The subjects of amnesty are cerigie bf crimes and certain criminals and it does

"% Article 233 of the New Criminal Code

5> Ethiopian criminal procedure code article 218 \here a convicted person or his legal represemtasivof

opinion that the requirements of Art. 243 and 2éA4d Code are satisfied, he may apply for reinstat to the
court having passed the sentence the cancellafiamhizh is sought, Article 219 (2) Where the apation is

allowed, the provisions of Art. 245 Penal, Codellsiyaply and the court shall order the entry of deatence which
it has cancelled to be deleted from the reinstpgdon's police record.

576 Article 235(2) of new criminal code provides tisite reinstatement cancels the sentence, it shadupe the
following effects: (2) the sentence shall be deldtem the judgment register and for the futurepbesumed to be
nonexistent

*’" pardon proclamation, Supra Note 557, Articlel22(
814, article 22(2)
"% Article 84(1)( c) of the New Criminal Code
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not seem to include individual cases of wrongfuiwdotions. The acts required for amnesty are
broader than in case of pardon. Still there is etaitl law which provides for procedure of
amnesty like in case pardon. Any ways both pardahaannesty cannot be appropriate remedies
as they both subject individuals to request fordiseretionary power government.

Concerning the claims which had been rejecteddoyts the writer believe that the prosecutor
should have brought those cases to the attentfotheofederal supreme court cassation division
so that the division should pass a judgment basiagnewly discovered evidence which can also
have the binding effect on all courts found atelkels>®*°

Until now the federal Supreme Court cassation velsindo not reveal any ruling on the
possibility of review of final criminal judgmentgan discovery of new evidences though there
are cases of wrongful convictions where claimsesfiew were repeatedly rejected by regular
federal Supreme Coutt'The manner of evaluation of evidence in passinggjueht can
constitute for fundamental error of law and in caséere conviction verdict is pronounced
against innocent accused though the alleged victialive or proved that he was murdered by
others; the cassation division can reverse theisteah the basing evaluation of standard of
proof. Had the cassation division delivered adnguon the possibility of review it would have
served as precedent on the subsequent cases tcided by courts which will also solve the
problem of exonerating persons wrongly convictedsaving innocent not claim pardon for the
acts done by others. Though there are such legadies to review erroneous conviction cases

it is unfair to subject innocent persons to claimndon from the government.

5.3.2 Recent Trends on Review of Wrongful Conuions in Ethiopia

As discussed under chapter three of this papeofithhad enacted her first criminal policy for
the first time>®’As mentioned before still now no eloquent instrumisndesigned to govern
issues of wrongful convictions in Ethiopia. Butsthpolicy had come up with the right to claim
review upon certain requirements. The inclusiontled concept in this policy is a big step
towards formulating review of criminal judgmentsanr system. It is also hopeful solution to

legalize the issue by signifying for the possigildaf review of wrongful conviction cases in

%80 Article 2(1) of Proclamation No 454/2005

%81 Shume, Supra Note 452, See also Supra Note 5&Biah Gezehegn Tefera served five years as himdai
retrial was rejected by Federal Supreme Court. @ahtile No 120/2000

%82 Criminal Justice Administration Policy of 2011,#a Note 326
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Ethiopia. Plea bargaining is also among the nemigodluced concept in the polic§? The aim
of the policy is to provide comprehensive conclpt should be included in respective laws. It is
a pioneer document to recognize the problem of gidnconviction and urging to provide
remedy to the problem in Ethiopia. The policy dgaecognized the possibility of review of a
final criminal conviction upon the discovery of neavidence to prove the innocence of the
person convicted by final decision. It also indesathat the concepts comprehended will be
included in the pertinent laws.
Federal Supreme Court had rejected the claim faat®f Shume’s case which had based on the
criminal policy. As to the writer, even though thelicy will not have a binding effect on courts
it is clear that shows the intention of the subsetlaw (ongoing Draft Criminal Procedure) on
the Ethiopian criminal justice and the court shobkle considered the case for review. In
addition to the concepts introduced in the crimipalicy, the draft criminal procedure of
Ethiopia has also come up with more solution to pheblem of wrongful conviction®* The
concept included in such draft code seems thetresthe policy. The draft code provides that
the objective of reviewing a final decision is trrect judgments which are pronounced against
innocent individuals by miscarriage of justice sattthose innocents shall not be punistiad.
There should be judicial pro-activism for the emtanent of human rights. A mere absence
procedure shall not be a ground to deny revievhefcase.
As the policy envisages any convicted person hipa tlecision can apply for the retrial of the
case after obtaining convincing evidences that shiis innocenc&® Such an application can
be lodged by the convicted person, legal repretieatgamily or by the public prosecutdyt.
Sub article 2 of this provision states for the tyggenewly discovered evidences that might be
admitted to review the case. The evidences shoale lthe potential to reverse the previous
conviction had they been brought before. Of cotinsecode had listed for the type of evidences
which warrant for the retrial of the ca¥& These are:

1. Relevant evidences which can acquit the convigiedson

2. Truth discovered by scientific method

°831d, Section 4.5.4
%84 Ministry of Justice (2003 E.C), Draft Criminal Rexlure Code, (Unpublished, Amharic),

8% |d, Article 466

8814, article 467(1)

87 |bid

8814, article 467(2) (a-€)
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3. If ajudge entertained the case is convictedHerldreach of his official duties
If the person acquitted from the case is genuinehfessed outside the court that he
had committed the crime or
5. The evidences which had warranted the previousicbon are later found forgery or

obtained by mischief.(Translation mine)
The introduction of such mechanism is really a gbope for the persons wrongly convicted and
to the system in general. The code had exhaussveofl evidences that can be admitted to
conduct the retrial. However there are numerous tfpevidence that enable to review the case.
Of course it is possible to include these evidenmeter the type of evidence which provides for
relevant evidences that can prove innocence gbéngon convicted. The concept included in the
policy with this regard is hopeful that it intendfedt the possibility of review of judgment after
discovery of new evidence that are capable to dispthe previous conviction.
The application for review is lodged at the couttish had finally entertained the ca¥eand
after examination of the case it can either reverseefer to other court for review® No time
limit is also provided to bring the applicatidt. Similarly the National Human Right Action
Plan prepared for the first time upon the recomraéinds of the UPR? also includes the
concept of review of wrongful conviction in the Etpian context®® It simply provides that a
mechanism of reviewing wrongful convictions aftesabvery of new evidence shall be included
in the pertinent laws. The action plan is a docuntleat aimed to monitor the enforcement of
human rights nationwide and it is another indigatior the recognition of the problem of

wrongful convictions in our country.

5.4 TheRight to Compensation for Wrongful Convictions inEthiopia
Wrongfully convicted individuals have suffered seveharm as a consequence of their

imprisonment. They lose their jobs and their gogplutations and unable to earn income while

8914, article 467(3)

9|4, article 469

1 |bid

%92 UPR Recommendation on Ethiopia no 3 forwarded f@amada and accepted by the government of Ethiopia
available at The Universal Periodic Review InforimatWebsite ahttp://www.upr-infor.orq Visited on March 12,
2015)

%93 The Federal Democratic Republic of Ethiopia: NasloHuman Rights Action Plan, 2013-2015, Draft Uinidl
Translation. P.47
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incarcerated. As it has been discussed in chapterthey were deprived of liberty, sometimes
for years, and have suffered detrimental psycholdgionsequences. Under existing law, if not
all most of the individuals who are freed afterrgefound innocent of the crimes for which they
were convicted are unable to obtain any compensaiioother sources for the losses they
sustained from the state.

The institutions that are responsible for the paynoé such compensation are not clear under
the Ethiopian context. This is mainly due to theadequacy of legal framework which
specifically governs compensation for the victimiswrongful conviction in the Ethiopian
criminal justice.

The FDRE Constitution provides for the protectidnpdvate property and guarantees for the
right to commensurate compensation for the propertgase of expropriation for the public
purpose’® The rationale behind providing compensation bygheernment to the property of
individual expropriated is that the property isdalfor the interest of the public purpose. Public
prosecutors and stake holders in the process entomminal law to keep peace and order of the
public in general. Such process results in punghie alleged wrongdoers by imprisonment
which is the cost that the convicted person will pathe name of the general public.

When a property is taken by the government to bwildnew highway, the owner is
constitutionally guaranteed fair market value congagion, whatever the amount might be. But
when an innocent person is wrongly convicted bydhmiinal justice system, he or she is not
guaranteed for compensation when the mistake ®wsed afterward, despite the scars of long
years of incarceration. If a person is paid compgos when his property is taken by the
government there is no reason why a person whoartyids wrongly deprived will not be
prohibited compensation. Individuals can produceamseof sustaining his life and family
whenever they are free and at liberty using thelvot or profession. Hence the person
wrongfully convicted will serve the sentence impbsgainst the wrongly convicted as a result
charge brought by the public prosecutor for theefienf the public interest though there might
be fault on the part of the professionals. The esrthat entail rigorous imprisonment are up on

94 Article 40(8) of FDRE constitution provides thaWithout prejudice to the right to private properthe
government may expropriate private property forligupurposes subject to payment in advance of corsgeon
commensurate to the value of the property
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compliant crimes which involve public interest. 8dyen innocent is convicted for those crimes
it is for the interest of keeping peace and segwifithe public at large.

All criminal justice organs act on behalf of thatstand the action of these organs might result in
damage to the civilians or institutions in cour$@chieving their mandates. The damage caused
by state agents shall be borne by the state iM&tingful conviction of innocents might happen
due to the fault of these agents and the governmball bear the liability by providing
compensation to the victims. The ICCPR providesritjiat to claim compensation for unlawful
arrest and unlawful detentiori$.Likewise the covenant guarantee for the rightctmpensations
for persons wrongly convicted® The FDRE constitution is silent on cases of uniavairest,
unlawful detention and on the right to compensafi@nthe victims of wrongful conviction.
However it is protected in many instruments andstartions of different states. So why does
FDRE constitution fail to provide compensation f@rsons who are wrongly convicted on one
hand and as a result of unlawful arrests and detentas well? The right to compensations for
unlawful arrest and detentions was also debatalilgeaime of drafting the constitution. Finally
it was rejected by majority vote who argued thdy ahose rights which can be realized shall be
included in the constitutions.

Though the constitution does not provide for thghtr to compensation for wrongful
convictions, it has already in built a golden pedn which enable us to interpret the rights and
gaps in the constitutioti! In addition the constitution also provides thaeinational treaties are
part and parcel of the law of the land and Ethidyad ratified the ICCPR which will form part
of the law of the country’® Since the ICCPR clearly govern the right to consagion as a result
of wrongful conviction it establishes the same tifr the Ethiopian citizens to claim for
compensation for erroneous convictiofisThe previous existing laws did not include thentig
to compensation, except the civil code which presidor liability of the state emanating from

the fault of its employer®® The civil code does not state wrongful convictiaas cause of

%95 Article 9(5) of the ICCPR

9614, Article 14(6)

97 EDRE Const, Supra Note 323, Article 13(2)

9814, Article 9(4)

%99 Article 14(6) of the ICCPR

690 Article 2126 of the Civil Code provides that aryikservant or government employee shall make gany
damage he causes to another by his fault. (2) Wherefault is a professional fault, the victim mekaim
compensation from the State, provided that theeStaty subsequently claim from the servant or enggat fault,
see also article 2040 ,2032, 2042(3) 2090 of theeseode
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action but for the wrongful convictions there midpet a fault on the part criminal justice organs.
In such cases as far as the existence of faulongeq it is possible to claim the compensations
from the part of the government on the basis of kw. Unless it is applied by analogy to
provide for remedies the tort law does not indidatecases of wrongful convictions.
Institutionally the Ethiopian courts are duty boundenforce the constitution in deciding on the
violation of individuals’ human rights. Courts arequired to render their decisions basing the
international treaties in addition to the domekties*®* Therefore Ethiopian courts can only fill
the remedies for the rights gap by directly apgythe above provisions of the Covenant as
grounds for the enforceability of the right it iegsible to claim for compensation for wrongful
conviction before the courts. The ICCBRwhich provides for the right to compensations for
wrongful convictions is ratified by Ethiopia andckulaw is also part of the Ethiopian law since
the FDRE constitution dictates that all internagibineaties ratified by Ethiopia will form part of
the law of the lan8® Courts are also duty bound to enforce rights ptetkin international
treaties and in the constituti6ff.
In addition to these above mentioned basis to ctaimedy the criminal policy had also further
strengthened by containing that the right to corspéian for wrongful conviction®> Section
4.8.2 of the policy provides that;
“If a person who is convicted of a crime and suotgd to a death sentence,
imprisonment, or a fine, is later found actuallynaeent by a court through post-
conviction proceedings, the person, their heirs,tlegir spouse is entitled to a
commensurate compensation of moral and materiahdarsuffered due to the decision
which subjected the person to the sentence.” (Tatas mine)
The policy provides that all persons who were caied and punished for the crime but later

proved innocent are supposed to deserve proportioompensation for the damage they

691 sypra Note 524 Article 3(1) provides that Fed&alrts shall have jurisdiction over cases arisinger the
Constitution, Federal Laws and International Teatiparties specified in Federal Laws and plapesified in the
Constitution or in Federal Laws

802 Article 14(6) of the ICCPR

03 EDRE Const, Supra Note, Article 9(4)

804 proclamation 25/96, Supra Note 524, Article 3(1),
895 Criminal policy, Supra Note 326, Section 4.8.2

105



suffered. According to the policy acquittal upore thetrial process will enable to claim
compensation from the governmé&fit.

As it was contemplated in the policy; the draftvanal procedure code had also included the
right to claim compensation for wrongful convictedfl’ It states that if the court conducted the
retrial has reversed or amended the previous @ecgich court shall order the government for
the payment of both moral and pecuniary compensatiobe paid for the victiff®® It also
provides that the compensation paid shall be corsorate and paid to the descendants, spouse
of family in case the victim is not alive as resofitexecution by death senterfé®Apology to
the family is also provided as one form of rematugase of executior?s?

The inclusion of the right in the draft is apprdxdé&a But the provision does not make clear which
part of the government organ is responsible for tienpensation since it simply says
government. It is not indicated in the draft foe tparticular organ responsible to provide and
effect the payment for the compensation MinistryJastice, Police Commission, Finance or
what else? The amount and method of assessmentosatpns are not regulated in the draft
code. There shall be proper assessment of the cwapen to be paid. If it can remedy the
damage the compensation shall be proportionaldaltimage suffered. In addition; it does not
seem that the descendants or spouse of the vidiommperson had naturally died after serving
sentence can claim for compensation since arti¢®2) says when a person is executed as a
result of death sentence. These issues were notssgd in the draft and they will form among
the critical issues to be raised in enforcing tightrin practice. There shall be clarity on the
manner of effecting the payment and draft coddfitsesubsequent regulation should come up
with detailed method of providing the remedy.

5.4.1 Role of Ethiopian Human Rights Commission tRemedy Wrongful Convictions

Apart from courts there are also NHRIs like thei@than Human Rights Commissihand the

Office of the Ombudsmalf are institutions established specifically to ptagjor roles in the

%% |bid

807 Draft Criminal Procedure Code, Supra Note 584ichkr 470

60814, article 470(1)

€094, Article 470(2)

61914, Article 470(3)

61! proclamation No. 210/2000 Ethiopian Human Rightsn@ission Establishment Proclamation

812 proclamation No 211/2000 A Proclamation To Previfor The Establishment Of The Institution Q@ieT
Ethiopian Ombudsman
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protection of human rights which are also establisby the constitutiof:> With regard to
providing remedy for wrongful conviction the rolé Bthiopian human rights commission is
limited to the amicable resolution of the grievaftfeUnlike the Ugandan and Indian Human
Rights Commission which can grant compensationsnfoingement of human rights, order the
release of a detained person, payment of compensdtie EHRC does not have the mandate to
grant compensatory remedies against breach of ith# to physical liberty as a result of
wrongful convictions®*®

The case brought before the Ethiopian human rightnaission for claiming compensation by
Beyene Bellisa Amuma is also an indicative of tleverless of the commission to have a say
over granting compensation. In this case a comiplasught that he was wrongly imprisoned for
four years suspected of terrorism crime in 1990 iamgkisoned till 1993 when he was finally
acquitted by federal high court on 02/09/1943.

He was an employer at Ethiopian Telecommunica@onporation at time of his arrest and in
the course of time they had terminated him fromkufof After he was released from court he
had brought a suit based tort law before courtragalelecommunication Corporation to be
reinstated him after paying him the four yearsasahe lost including the benefits and carriers
he should have got. But his claim was rejected dyrtcand finally he brought his case to be
granted for compensations. The court had rejedtedctaim for compensation based on the
reason that the plaintiff was not imprisoned foe thterests related with Telecommunication
Corporation that they are not responsible to pagpensation®'®

The Ethiopian human right commission had also matithe complainant that there is no legal
framework under the Ethiopian criminal procedure ior other legislations that makes
government organs responsible for such acts arallyfimejected his claim indicating the
commission cannot provide for remedies reque$tetience the EHRC cannot provide for

remedies either in ordering for release or compenmsdor the erroneously convicted and

13 FDRE Const, Supra Note 323, Article 55 (14,15)
614 procalamtion 210/2000, Supra Note 611, ArticlélP@rovides that the human right commission simake all
the effort it can summon to settle, amicably, a pl@imt brought before it.

®15 LoneLindholt, Lindsnaes, Birgit; Yigen, Kristineeds.), National Human Rights Institutions: Articlasd
Working Papers, Danish Centre for Human Rights126028. see also Section 53(2) of the Ugandartitaien;

618 Federal Public Prosecutor vs. Beyene Bellisa Amyfaders| High Court Criminal File 238/90
617 Compliant submitted to EHRC by Ato Beyene BelllsaREHRC on May 17/2007
618 |;
Ibid
819 A Letter written to Ato Beyene Bellisa Amuma Frdithiopian Human Rights Commission on August 178199
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remedy for wrongful conviction can be enforced befthe courts of law and that required to be
supported with adequate legal framework.

CHAPTER SIX
CONCLUSIONS AND RECOMMENDATIONS

6.1 Conclusions

This thesis has worked out primarily to investigde existence of wrongful convictions and the
remedies available to resolve the problem in tHedptan context. In doing so, the writer has
reviewed meaning, evolution prevalence, causesmpdcts of wrongful convictions in general.
Wrongful convictions of innocent individuals havedm one of features of criminal justice
systems from the earliest days. It has resulteeixacution of many innocent individuals apart
from the rigorous imprisonment served by uncoumtdigjures of persons. The problem was
however fully recognized subsequent to Edward Bandtland his successors that had exposed
the prevalence of the problem in different jurisidics though the occurrence may vary from
state to state. In addition to these studies tharasement of DNA technology had revealed the
severity of the problem by exonerating persons wieoe executed posthumously and others
who were under death row phenomenon. It enablesst® admit the occurrence of the
problem.

Mistaken eyewitness testimony, false accusatipoice misconduct and error, prosecutorial
misconduct and error, inadequacy of counsel, faakgert testimony, false confessions and
community pressures are among the basic factotsvér@ identified as the basic causes for the
occurrences of wrongful convictions. The effectsvobngful convictions can result in either loss
of life or deprivation of liberty of innocent indduals. It prohibits exercise of their civil and
political as well as their socio economic rightsheTfamily of the wrongfully convicted
individual also unjustly suffers: wife without huesid, children without father, mother and father
without son. It also allows for the real offenderetscape justice and may continue committing
other crimes which will also shake the public cdafice in the criminal justice itself for its
failure to identify the real offenders.
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After recognizing the impacts and prevalence ofngfal convictions there are international,
regional and national responses on mechanism«i@arand remedy the problem. International
covenant on civil and political rights, internatedrcriminal court statutes including statutes for
the Rwandan and Yugoslavians provide and allowréerew of criminal judgment after final
decisions are rendered upon the discovery of naderege. The ECHR and African court of
human and peoples’ rights protocol are among thgemal instruments which allow for the right
to review of Criminal judgments after final decissobasing newly obtained evidence potential
to reverse the previous convictions. Similarly tbemparative study of foreign national
experiences in USA, UK, Canada, Germany and Fraeeeal that the problem of convicting
innocents wrongly is recognized as main challengedbeir criminal justice. The issue is well
regulated and supported by legal framework andtutisins working on miscarriage of justice
and wrongful convictions either by way of innocenm@mmissions as used in America or
Criminal cases Review commissions in UK. There @&s® procedural mechanisms in those
countries which permit for review of criminal contions upon discovery of new evidence that
had not been part of the previous trial as postidction proceeding. Likewise review of
judgment the right to claim compensation for bo#tymiary and non-pecuniary costs is also
guaranteed in above mentioned instruments and donaws of states under focus. Of course
the mechanisms to claim compensation vary frone &ttes; but all provides for the right to an

enforceable compensation.

The FDRE constitution provide for the right to ldé@d liberty and security of persons that had
already protected under the international and redidreaties particularly by the ICCPR to
which Ethiopia is party. Despite their protectidrosge rights are not absolute as they can be
limited for the sake of criminal responsibility whi shall be via due process of law. The
proceedings that had fulfilled all the elements f&ir trail rights of the accused persons is
theoretically expected to deliver fair decisionbatt is convicting the real offenders and
acquitting the innocents. The law shall only purtisé individuals who have really committed
the crime. But laws in codes and laws in practieedéfferent. The practical enforcement of laws
pass through numerous challenges as there areplaudti organs involved in the process. The
measures taken during the investigation stage lgresftects the process. Standard of

competence ; reforms developed to strengthen #iegusystem; ethics required form the justice
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organs and the provisions of adequate fund arengrtfte main criteria that enable to realize

fair, efficient and effective criminal justicestgm.

As it has been observed in other jurisdictions whitrere are sophisticated criminal justice
systems and technologically advanced; the prevalaicmiscarriage of justice particularly

wrongful convictions has been revealed as prevaeat acute problem. Despite wrongfully
convicting innocents is internationally recognizeithe situation in Ethiopian is not yet

recognized. When the situation comes to Ethiopiare/hthere is lack of resource; technology is
not advanced and standard of competence and e#gjuged are concerned in comparison with
those developed criminal justice systems; the eme of wrongful convictions in our case may

get worse to speak logically.

In depicting the situation of wrongful convictioms Ethiopia the writer has come up with case
studies of selected court decisions which revealsitenario of wrongful convictions under the
Ethiopian criminal justice system. The analysefived wrongful conviction cases were made to
reveal the existence of erroneous convictions in system. The cases were selected from
different parts of the country to show the exiseentthe problem in nationwide. The disclosure
of these cases can be taken as the representhttleeo undetected cases for the existence of the
problem in Ethiopia. Unfortunately all case expogeste homicide cases and individuals were
sentenced to serve from one to nineteen yearsmisonment. They were unable to prove their

innocence by appellate procedures.

The cause that had necessitated for the occurreric®se erroneous convictions are mainly
false witnesses testimonies, inadequate investigaind evaluation of evidence for criminal,
incompetence of organs. But the common cause t#mhtbleen revealed in all cases under the
study was false testimony. In addition to casdisgiexamination of the legal safeguards against
wrongful convictions had been used to reveal theceptibility of the system to wrongful
convictions. Mainly the ongoing move to shift bundef proof to the accused in certain crimes;
presumption of innocence and the standard of cehmnoof including poor right to indigent
representations in Ethiopia can be taken as soaterathat can contribute for the occurrence of
wrongful convictions. It was not possible to comnaate the victims of wrongful convictions by
the writer to assess the impact of the convictigairsst them as it was difficult to get their

address. But the impacts of wrongful convictions eear and that might not be different from
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the already identified effects by previous reseasclso the impacts of wrongful convictions are
detrimental to the convicted persons themselvesr tamilies; to the public at large and to the
system itself by shaking the trust and credibiéitjong the society due their failure to identify

innocents and offenders.

As the case studies examined to show the situationrongful convictions in Ethiopia; the
Ethiopian criminal justice system had failed to dilenthe problem. The system has not
accommodated legal mechanisms which enable viaim#ongful convictions to claim review
of judgments wrongly passed against them. Victirhsvmngful convictions were subjected
either serve the sentence or pardoned by the gonssgrnas they had really committed the crime.
Repeated claim for review of judgment before cowse also rejected due to the absence of
legal procedure which allows for review of criminadgments upon the discovery of new
evidence which was not produced at the previoulsana potential to reverse the conviction. So
the system cannot allow for persons wrongly coedcind the absence of legal procedure had
subjected victims of wrongful convictions to seeidglead apology from the government for

the fault done against them.

In similar way the right to compensations as a Itesti wrongful convictions is not also
recognized under the Ethiopian law. Persons who deaded sentence due to the conviction
passed against them cannot bring a claim sot tmatgbvernment will provide them for
compensations for their years passed in prisonn Eveugh courts can decide on both case of
review of judgment and compensation basing the ipimv of the Ethiopian constitution that
proclaims for interpretations of human rights psoens inline of international instruments; it
was not as such considered in relation with casesrongful convictions. Courts have been

rejecting claims of review of criminal judgments.

The recent criminal policy of Ethiopia which hachw® up with the concept to legalize claims of
wrongful convictions can be taken as one prognesesolving the problem. The draft criminal
procedure which has included the right to reviewcoininal judgment and the right to

compensations for victims can also be regardedeasutcome of the criminal policy.

111



6.2.Recommendations

Based on the above mentioned findings, the writawdrds the following points as

recommendations.

1. There shall be clear and adequate legal mechanmahich individuals wrongly
convicted can claim for review erroneous judgmexgsgd against them so that they will
regain their liberty by reversing the decisionse Thght to claim compensation as result
of the damage caused by wrongful imprisonment siath be clearly regulated by the
law which allows the victims to bring an enforceabight to compensations. So the
writer boldly recommends to the legislature to érdaws which allow for the right to
bring claim for review of criminal judgment by pers wrongly convicted after the
discovery of newly discovered evidence and thetrighseek for compensations as the
result of such convictions which had caused impmsent or executions. The ongoing
but delayed draft criminal procedure which has ihlsamedies for wrongful convictions

shall be approved by the house of people’s reptatea

2. Considering the fact that causes of wrongful coimws start to happen during the
investigation stages; investigating police officelngll on improve their investigative skill
and methods to identify the actual offenders of ¢hme. They shall employ technical
and biological evidence which are more persuashen tthe widely used tactical
evidence. Though it bases on the resource of thatgpattempt to introduce DNA will
ensure for better quality of investigation repdttis better to reduce over use of eye
witnesses’ testimonies which can have the risk aléef testimony based on certain
interests. They shall also respect rights of aecesind accused persons and refrain from
obtaining confession by coercion. There shall benioal responsibility against officers

for their misconduct and misbehavior in additioratbministrative measures available.

3. The criminal justice system shall be equipped witlore competent and ethical
professionals (police prosecutors and judges) dagaldentify factors contributing for
the occurrence of wrongful convictions and prevargcarriages of justice in the process

of dispensing criminal justice. The system shallrkwvto avoid the risk of wrongful
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convictions from the outset by respecting rightpefsons accused and implementing the

standards to safeguard innocents involved in tbeqadings.

. The government shall provide adequate Trainingcfominal justice organs on wrongful
convictions its causes impacts and remedies fobtéach of human rights in general and

to the cases of wrongful convictions.

. Public Prosecutors shall play their role in resipgctand protecting the rights of the
accused and ascertaining the truth in criminal @edings. The prosecutor shall prove the
commission of the crime basing on genuine and bledividence before framing charge.

They shall prove their charge beyond reasonablétddiefore courts.

. Ministry of Justice, Regional Justice Bureau, Rolemd other stakeholders shall raise
awareness among the community about crime of perund its severe consequence
against the individual and against who testify &lgé. The community shall be taught so
that the community will cooperate and participatgreventing crime of perjury. There

shall be continuous criminal responsibility againstividuals who falsely testify.

. Judges shall convict accused if and only if the magsion of the crime is proved beyond
reasonable doubts by the evidence produced byrdsegqutor. Standard of proof beyond
reasonable doubts shall be applied by judges indihgc on convictions and all

stakeholders in the criminal justice system inahgdcourts shall work to prevent false

testimony and other evidence produced.

. The government shall provide for legal represeotatifor indigents at state cost for all
crimes that result in serious deprivation of ligeitom interrogation up to final appeal
level. They shall establish for structure of deteratorneys at all level of courts

entertaining criminal matters to provide the ses\vit case needed.

. Courts shall realize their duties to enforce tlyhts guaranteed in the constitutions and
they apply international treaties by interpretivder of human rights provisions in
entertaining cases brought before them. They shadktly apply international treaties
which have been ratified by Ethiopia to provide eelies for the breach of persons

wrongly convicted. They should also consider egtmatractual liability as justification to
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provide compensations to the victims of wrongfuhwctions. The courts should take

judicial pro-activism in enforcing and promotingrhan rights.

10.Laws which provide for admissibility of unknown soea under anti-terrorism law and
others shifting burden of proof to the accused khalso reconsidered by the legislature
to decrease more emphasis on crime control whiclcrease the risk of wrongful
convictions to protect individual rights.

11.Government shall allocate budgets in their anncahemic plan to be paid of for victims

of wrongful convictions in form of compensations

12.1n disclosing wrongful convictions there shall beiadependent institution to investigate
and expose cases that reveal erroneous convicthsshe foreign experience shows
investigation of the case by police or prosecutbrctv was previously entertained might
not be proper due partiality and bias exist in ifnigdout the truth of the case. The
reinvestigation of the cases upon claim shall libeeigiven to the Ethiopian human
rights commissions or independent organs which wéhlthe issue shall be mandated as
innocence commissions in the United States of Araenr Criminal Cases Review

Commissions in United Kingdom.

13.Government Institutions empowered with promotingian rights and non-governmental
organizations shall enable by creating legal awesgno the community about wrongful
convictions and the right to compensation for waiof wrongful convictions for the
damage caused to them by state acts. The goverrsinaihtalso reconsider civil society
establishing proclamation limitations in encouragimore civil societies to work on
miscarriage of justice.
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