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Introduction

Sale is one of the special contracts envisaged by the Ethiopian Civil
Code. It is perhaps the contract in which we most regularly engage. The
importance of sale lies in its_‘cssentiall_gfbject, L. tr@Mpslﬁp for
price. Thus one of the main question that the law of sale must answer,
therefore, is how this transfer shall be effected. The other principal issue that
the law of sale shall solve is the questioh of risk. As the title suggests, this
paper aimed at analyzing the role of delivery in fhe transfer of ownership and
risk in sale of corporeal chattels under Ethiopian law. In a contract of sale, it is
the obligaﬁon of the seller and the buyer to _eﬁgc%%g@elj}/cry of the thing
sold respectively. Delivery Ej@ys a prominent role in the transfer of ownership
in salef:)f CQ_{EQL@@l chattels. In sales contract, as it has been underscored under
Arts. 2266 cum Wthiopian Civil Code it is the ob ligation of the
gwwf_@_@g sold to the buyer. But, how this
transfer shall be effected? When does the buyer become the owner of the thing
he bought and when does the seller cease to exercise the rLgthth)}ﬂm:_rsh_ip
over the thing sold? Delivery has also a decisive role to play in the transfer of
@Si{)in sale of corporeal chattels. In the normal course of commercial activities
it is not always true that the delivery of the thing sold is to be effected at the
time of the conclusion of the contract. The parties may agree to effect delivery
of the thing sold at a later time than the time of the conclusion of sale contract.
Thus, who is going to bear the risk of loss of the thing sold that might occur as
a result of some contingent event between the time of conclusion of the
contract and the time of delivery? In other words, the question is whether the
seller shall bear the risk of the buyer. And when shall the risk of loss be

transferred to the buyer? This paper has attempted to answer these questions

and other related issues.




Since this research paper is a comparative one, Roman, French and
Louisiana law are utilized for purpose of comparison. The Ethiopian law has
been compared with the laws of these jurisdictions after the law of each legal

system has been discussed and a concluding remarks on these laws have been

made.

To accomplish this work, this paper has been divided into four chapters.
The first chapter, with a view to make a brief understanding of sale, deals with

the definitions and nature of sale.

The second chapter dwells upon the nature and definition of delivery,

and the modes of delivery by which it could be effected.

The third chapter is devoted on the time and place of delivery. Under
this chapter questions like when and where delivery shall be effected, and what

are the consequences of failure to effect and take delivery at the right time and

the right place are discussed.

The skeleton and the frame work of this paper which deals with the role
that delivery plays in the transfer of ownership and risk in sale of corporeal

chattels is dealt with under chapter four.

Finally, this paper comes to an end with conclusion and

recommendation.
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CHAPTER ONE

DEFINITIONS AND NATURE OF SALE
1.1 Definitions

Qale is one of the most common type of consensual transactions that
have been undertaken in-our daily life'. The buying and_ selling activities are
everyone’s daily encounter. So far, there is 1o universally accepted way of
defining sale. The definition of sale differs from jurisdiction to jurisdiction.
Different jurisdictions have defined the term sale differently. The Roman law, ?‘?‘:’
to which the civil law system ftraces back its origin, has defined sale as “a ?i'o
contract by which one person becomes bound to deliver a subject to another
with the view of transferring the property in consideration of money_price.”2
From this definition we can point out four elements very decisive for the

existence of sale. These are;

i_ . there shall be a contract concluded between the two
parties,

1. there shall be a Ks_p_r_bjé___gc_gfﬂs_ale - i.e. athing to be sold,

111, there shall bg_PEEe expressed in monetary terms,

v, and there shall be delivery of the thing sold with the view

of transferring ownership from the seller to the buyer.

Thus, according to Romah law, if the above specified elements are met,
there shall be sale whereas if one of the elements 15 missing, there may not be

sale.

J X



On the other hand, French law, which was highly influenced by the
Roman law, has provided the definition of sale under Art. 1582 of Code Civil
as follows:

Sale is a contract by which the one binds
himself to deliver a thing, and the other

to pay for it.

Following the Roman law definition, this definition has incorporated the
crucial elements of sale; the contract, the thing, the price and delivery. In fact,
it seems to have failed to include the transfer of ownership aspect. However. a
scrutiny made in other provisions of the Code Civil reveals that the duty to
deliver the thing includes the duty to transfer 0wnership3. Besides this,
however, there is a remarkable difference between Roman and French
conception of sale. On the one hand, according to French law the existence of a|
perfect contract of sale suffices to constitute sale without a need for actual \
(ilg@}gg_(j\t@pgl since the obligation to deliver shall be deemed to have (
been discha:rged upon the perfection of the contract of sale’. A contract of sal e.;_'
is perfected when the parties have agreed as to the thing to be sold and its |
pric.éu.&' Thus, if there is a perfect contract of sale, that is quite enough to|

constitute a sale.

the Roman conception of sale, on the other hand, holds that theé
delivery or conveyancing is an essential element to constitute a_sale. "The

existence of a perfect contract of sale , parties’ agreement as to the thing to be

{

sold and its price, doesn’t by itself constitute sale’. There shall also be’ A

conveyancing for the existence of sale. From this, it follows that, under

__,_-———r——'/_'_'—’ . . . /
Roman law, sale and contract of sale are two different th1ngs7. The latter is ~

the legal basis upon which the former proceeds. And a contract of sales creates

only a personal commitment between the parties and it is only when



conveyancing is effected a sale is deemed to be constituted®. Consequently,

sale is-the summation of the two.

The Louisiana €ivil Code, which took Code Napoleon as its model.
defines sale in the following manner:
Sale is an agreement by which one gives
a thing for price in current money
and the other gives the price in order

to have the thing itself.’

This definition has envisaged all the clements, which are essential for
the existence of sale. Of course, it seems to have overlooked the element of
delivery and transfer of ownership. However, this definition has embodied
such elements because the clause ... the one gives the thing...” implies three
things; transfer of ownership, delivery of the thing and keeping the thing safe

until delivery'”.

Under Louisiana law, like under French law, as opposed to Roman law,
sale and contract of salé are one and the same'|. The actual delivery of the
thing is not an essential requirement to constitute a iaie” . The conclusion of a

perfect contract of sale suffices for the existence of gale{,f'

e

The above discussed definitions have in cogﬁrggﬁlﬂg_gﬁ_aﬁ the thing
and the price as essential elements for the existence of sale. Now let’s consider

the Ethiopian law.

Art.2266 of the Ethiopian €ivil Code provides the definition of sale as
follows:

A contract of sale is a contract where by

one of the parties, the seller, undertakes
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to deliver a thing and transfer its ownership =~ (1% ( ergrs

/‘“ ---------

to (mother party, the buyer, in consideration l/

0 _ﬁ__ﬁ/expremed in money which the buyer

undertakes to pay him.

This definition is so long as compared to respective definitions given by
Roman, Frenchy and Louisiana law. - Nonetheless, it has included all the
elements that are incorporated in t.he definitions gi\”/en by the above mentioned

'jurisdictions‘ Furthermo.re, it has taken sale and contract of sale to mean the
same thing, like Fren.c-hr and Louisiana l‘aw, as opposed to Roman law, in

Kl

saying “a contract of sale is.."” & ]

~_According to Ethiopiaﬁ law definition of sale, to begin with, sale 1S a
contract, It emanates from a contract not from the law. As contr act, it shall
“comply with the mandatory provisions of the law The buyer and sel]el shall
have the requisite capacity to enter into a Juridical act”. Needless to mention,
they shall also give a defect free consent which is sustainable at law'".
Besides the object of the contract shall be sufﬁcienil;_f " defined and be possible,
lawful and shall not be immoral one'. If there is a prescribed form, it shall be

complied with'®

~ __The seller is duty bound . to dehvei the thing sold The thing could be
cuuent }cmng and belongjmg to the sellel or a third per s0m, Or not existing

currently but to be produced or manufactmed by the seller in the future
Transfer of ownership is also another obligation of the seller:  This is to be
effected through delivery. Dellvely entails transfer of possession theleb‘f

causing transfer of ownership for majority of corporeal movables'®

Moreover, the seller is expected to transfer unassailable right over the thing to =

19

the buyer . 2
a8 47 (o i
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Correspondingly, the buyer is obliged to pay a price in money. The

buyer acquires ownership over the thing not gratuitously but for consideration.

S . . %
‘s since sale is-

TN
A\

However, the consideration shall be expressed in monetar

an exchange of goods for money. This excludes barte

not be sale if the price is not fixed and expressed in money. ~
[ = ) e ———— 5 I
=T

In all the legal systems under consideration, the three elements, the

contract (the consent), the thing and the price are the determining factors for ||
the existence of sale. If onré of them is lacking, there is no sale. “For this
1'655611, this writer has found it necessary that they deserve special
consideration, particularly the price and the thing. So, we will discuss the
price and the thing separately in the following two sections. 7

s~
P

1.2 The Thing

Obviously the subject of sale is a thing since sale is an exchange of a
thing for money. But, the question is what does the term thing refers to in a /
contract of sale. In other words what kind of things are susceptible to sale?
The meaning of the term thing as the subject of sale differs from jurisdiction to
Jurisdiction. On account of this difference what is considered as a sale contract

in one jurisdiction may be taken otherwise in another jurisdiction.

According to Roman law, res corporalis, i.e. both movables and
immovable, being the typical one anything “adapted to commerce and
susceptible for appropriation” may be the subject matter of sale unless the sale
of such a thing is forbidden by law”’.  Therefore, in addition to corpor@eat

thingyinﬂqglporeal may be taken as subject of sale.
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The same position is reflected under French and Louisiana law. The
former states that any thing that belongs to the seller, be it corporeal or
incorporeal, may be sold so long as the right over it is transferable and there 1s
no legal prohibition against its de]e_ﬂ. The Louisiana €ivil Code provides that

any thing corporeal or incorporeal may be sold if it is susceptible to ownership

S~

6X
\ o 22 (AN Lo
and the sale of that is not prohibited by law™. A SRV
,_r;é\'c""_"___ Sl = a A
‘ \J ) .>Z L3 ’\w 7y g
E/V et }M ”u E c ok
By contrast, the Ethiopian law holds that it 1s only corporeal things, i:¢. . e peeEls
¢ b\./..’
both movable and 1mm0vables that may be sold provided no legal prohibition =
to this effect has been unpgsed # Contracts regarding transfer of mcorpmeal
rights for consideration are ,however, treated as contracts_al ied’'to sale under
Ethiopian law™". ; ._ Sl ¢ r{}_L g__,_,:j-_l
Nevertheless, in all the systems, a sale of the thing shall result in the |
| o ¥

. . 25 ;
transfer of ownership over the thing from the seller to the buyer. What is
\\——A,_‘_,_,f_r. e .
transferred from the seller to the buyer must not be the use of the thing or the

benefit of service. But if what is transferred to the buyer is either the ) of the

—

thing or th benéﬁt” of B_—éﬁﬂ(‘:"%ﬁjﬁ is not a contract of sale . This excludes

usufruct of the thmg and beneﬁt of service from being the subject matter of

sale. In this regard the Ethiopian Civil Code has p10v1ded that transfer- of

usufruct for consideration is a contr ac@%to sale® and transfer of benefit of
service for consideration is treated as a contractsf service”’. val
o
In all jurisdictions, the subject matter of sale may be existing or.non-
existing thingzg. However, the existing thing to bhe sold mety not have been

perished before the contragt ’ The subject matter of sale may proper]y be a

future thing, i.e. currently non-existing’’. Under Roman and Louisiana law,
there are two forms of sale of future thing. The one is a sale of a thing that

comes into existence in the future; for example, a thing that will be produced

3l

or manufactured by the seller, or “seller’s next year crop™ . In such cases the

6
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sale is conditional, that is to say Ihe commg into existence of the thing is a
condition that sugp_egds the effect of sale’. For this reason the price is payable
only if the thing comes 1nto existence™. According to [ouisiana law. however,
a party who prevents the coming into existence of the thing through his fault 1S
liable for damage®’. The other is the sale of chance or “hope; for instance, the
sale of “as many as fish as may be caught in the next cast of the net””. In
such situations the sale is not conditional and the buyer 1s obliged to pay the

price eventhough the hope or the chance has vanished™.

Whereas under Fleneh 1aw a future thing, except succession of a living
person, may be the subject matter of sale but it is the parties who determine
whether the coming into existence of the thing is a condition that suspends the
effect of sale or not’”. If the seller and the buyer have intended to subordinate
their contract of sale to the coming into existence of the thing, such a sale shall
be conditional® 8 However, if they intended otherwise, that sale would be
unconditional and the buyer would be obliged to pay the price whether it
comes into existence OrF not’”. Under Ethiopian law, similar with the
jurisdiction discussed helemabove a future thing may be the subject of sale™.
However, a sale of chance or hope as future thing is not envisaged under

Ethiopian law as opposed to Roman, Fr ench and Louisiana law.

It is also necessary to note that a thing belonging to a third person may
properly be the subject of sale in Roman and Ethiopian law'' in contrast to
French and Louisiana law. According to Freneh and Louisiana law, a sale of a
thing belonging to a third person,1s void*?. ' However, French courts have
argued that this provision shall no —be construed so as to make the contract
absolutely void but “as entltlmg the purchaser alone to have the sale set

5943

aside”™. Moreover, such a ubht wﬂl be lost if the sale is confirmed by th the real

OWner or @1& Mm the thm}:, sold™.

e =
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This being so, however, the writer wants to remind that the scope of this
paper is limited to sale of ordinary corporeal movables. Thus, for the purpose
of this paper, it is advisable to note that the term thing refers to ordinary

corporeal chattels unless expressly referred otherwise.
1.3 The Price

In a sale contract, it is the duty of the buyer to pay the price, lLe. a
consideration expressed in money. The price must be certain or capable of
being ascertained””. No sale for reasonable price’® that is to say the price
must n_g_t__l;g left for subsequent consideration by the parties or court'’. From
this it follows that, a contract of sale shall fix a (ﬁmte jpric2. However, this
does not always mean it shall fix the actual figure but at least it shall define the
pncg/Lefel ence to Mlstmg fact, for instance, “curr entmarkeLpnce or

“todaunkc_t__puoe 48 Therefore, if no price is fixed in the above ways,

there is no sale.

By way of exception, however, under Ethiopia and Louisiana law.

unlike under Roman : and French law, there may be a contract of sale though the
price is not agreed on either by ﬁxlng t}magﬂlal figure or by deﬁmng, the price

49
by reference to certain existing fact pr ovided that the sale 1elates to; ‘
o 5 ¢ ,
. Z Z 0
1) a thing quoted on market price or has current price,
f\

)

1) or a thing normally sold by the seller.

In the first case, the seller and the buyer shall be presumed to have concluded

the contract at current price taking into account the time when ¢ and the place

where the _(_igil_y\_f:l_y_ is to be Eﬁ]_a_cted. In the second situation, the parties are

—

considered to have concluded the sale “at the price normally charged by the

Q/vu{\;' ok

)
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seller” taking into account the time when and the place where delivery is to be

made. T

/ﬁ%v

In all the legal systems under consideration it is possible to refer the £X
determination of the price to a_third person™. This"\t@ﬁn could be an
expert or an ordinary person’’. This being so, however, there would be no sale
if such a third party failed to fix the price for whatever reason in Roman,
French and Ethiopian law™ in contrast to Louisiana law. According to
Louisiana law, in.such a situation the price may be determined by col,u'_t53 . The
very controversial issue regarding determination of price by a third person is
whether the parties are bound to accept for g_gg}nﬁfg{the price qt_lg_t_e_g by a third
person”. * In other words, whether the function of the third person is an

arbitration or appraisal.

Nothing has been expressly stated in all the legal systems under
consideration as to the effect of the price quoted by-a third person: However,
this writer is of the opinion that the price quoted by a third party shall not have
a binding effect between the parties unless they have agreed in advance to be
bound by whatever price that would be quoted or have assented to the price
after 1t hés been quoted by such a third person. Because the consent of the
parties is one of the decisive elements of sale, their consent as to the price
quoted shall be secured. Therefore, the determination of the price by a third |

party is an appraisalinot arbitration.

In this regard, the respective provisions of French Code Civil and
Ethiopian Civil Code are, however, misleading. The wordings of these
provisions seems to refer to arbitration. Art. 1592 of French Code Civil
provides that “price may be.. left to the arbitration of a third person.”
/emphasis mine/ The Ethiopian Civil Code also provides that. as per

Art.2271(1), “The price may be referred to the arbitration of a third
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party.”/emphasis mine/ However, the use of the term arbitration in the above
cited provisions is not proper. Because the attending circumstance is not in
line with the very notioﬁfibin‘ation. Arbitration presupposes a dispute that has
arside or that will arise in the future from already existing right” not a :l

determination of price regarding a contract that is going to be made. ¢
1.4 Sale Distinguished from Barter/Exchange/

Barter is an exchange of a thing for a thing between exchan gers™®. This
goes without saying that barter is a contract for consideration from one
exchanger to another exchanger and vice versa. The commonality between
sale and barter is, firstly both are contracts for consideration. Secondly, in both

— ————— *
contracts there is a transfer of ownership aspect. Nonetheless, in contrast to -

———

sale, in barter the transfer of ownership is from one exchanger to another and
vice versa. Whereas in sale ownership is transferred from the seller to the

buyer. On the other hand, the basic distinguishing feature between sale and

barter, however, lies on the fact that sale is an exchange of good for money
| e |

while barter is an exchange of goods for goods. In sale the consideration is

\.__/\\_/—‘.—’ﬂh‘“‘f_’, T e

expressed in money.

This being so. the issue of determining a given transaction as one of sale
or barter sometimes happens to be very difficult. This occurs m situation
where goods on the one hand are exchanged for goods plus money on the
other’’. Different jurisdictions so far have taken different viewson this matter.
Some jurisdictions determine this issue taking into account whether the money
or the goods is substantial c:onsidera‘t)ion5 ® If the substantial consideration is
money, that contract would be taken as one of sale, but if it is the good, it
would be taken as one of barter’”. Other jurisdictions hold that what matters is

" the\i-lltae_ntion_gf..the two parties”’ . So if the parties consider the transaction as

~

10



one of sale, the contract would be held as such even if the substantial
p - ; 55 ) 61 — @
consideration is paid in goods rather than money
Book V, Title XV, Chapter 2, Section 1 of the Ethiopian Civil Code
has provided barter as one of contracts allied to sale. Barter contract confers
and imposes the same rights and obligations as a seller on each exchangers”.
The issue raised in the above paragraph is not a problem under Ethiopian law

in the face of Art. 2&1933(2) of the Civil Code which states that “the exchanger

who is bound by barter contract to pay a balance. shall, as regards the payment

of such balance have the same obligations as a_buyer” /Emphasis mine/.

When things subject to exchange are of unequal value, the one who handed

over a thing with lesser value is duty bound to pay the balance. This indicates .

that in a barter contract it is possible that goods on the one hand can be

exchanged for gwgﬁmﬁy on the other. However, such a situation is’

not envisaged in the part of the Givil Gode dealing with contract of sale.” For

these reasons, it is logical to hold that situations where goods on the one hand

are exchanged for goods plus money on the other shall be taken as a barter not «

as a sale.

w_ (

1.5 Sale Distinguished from Hiring Sale
i€ ISUNSNISNE WG Sde

Hmng, sale is a contract whereby the hlrel undertakes to hire Toods for

spec1ﬁed penod at a ﬁxed Ient and has the og’uon to bu;r the thmgj paymg all

—

the spemﬁed rent” The notable commonality between sale and hiring sale 1s >

both of them are contracts for consideration expressed in money, Hqwever, 4

the two are dlffelent in that in sale contract.the buyel and the seller enters into

g o

a commltment that the fonnel shall pay the pnce of the thing and the latter

shall dehvel the thmg thereby nansfemng ownelslup to the buyel . Wheleas

—  ——

n h]rmg sale the hirer is required to bay the rent not the pnce of the thing and

RN

=
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the owner delivers the things not with the intention to transfer ownership to
the hirer unless he has paid all the speciﬁedrﬂhumber of instalments”’

Moreover, in hiring sale, g:hirer has only an option to buy the thing after

having paid all the specified rent and doesn’t legdlly bind himself to buy it

though the real object of such a transaction is the u1t1mate sale of the thmg o0,

From this it follows the hirer can termmate it Whenever he pleases
L

—~—

+ Under Ethiopian law, hiring sale is provided as one contracts allied to
salem. The tenant is going to become the owner of the thing hired after having
pald all the spec1fled number. of msta]ments Furthermore, he is entitled to

terminate the contract whenever he wants giving back the thing to the lessor”



2.1 Definition and Nature

Delivery is generally understood to mean the transfer of | pgisfe_:iswn;ﬂo_t_n@
the transferor to the transferee on vo _m]IaJLbaS]S By delivery possession 18
Uansfened f1 om the sellm to the buyer. Hence, what is transferred by delivery
pl%ﬂanbﬂ ossess“fon However there is a strong controversy among jurists

concerning the very concept of possession. Some argue that possession

. )
consists of two el ments. These are the physn:al control over a thing, called
e "_/_M

_corpus and the mtentlon to exelclse the phyle‘ll control over - the thing for
one’s own, termed as .c;frnn:r.us.2 On the other hand, others arguc that what

(—Fﬁ- . . .
matters is the actua] contlol exercised over a thing for possession to exist, not

the am‘rm;s_ glspect :

\Regaldmb this issue, the position of Roman law is that both the animus
and the cor pus are necessary to establish possession Over a thing'. The same
view 18 upheld by French law’. Ethiopian law also follows the same principle
that possessmn consists of both-the awa,and the cquf The Louisiana
law 18 also found to be fa1thfu1 to its ancestors, i.e. Roman and French,
regarding the constituent elements of possession. That is possession consists
of both the physical control over the thmg(corpm) and the mtention to control
the thing wganmm.s) Nevertheless. there s wlso a difference
among juri'sts as to the pal;tlgtl_l_a/l animus requned to oonstltute possessmn It
is not necessary, however, t0 discuss this issue hele for it would be out of the

scope of this paper.

13



As it has been said earlier on, delivery 1s a voluntary transfer of
' possession. The cause for delivery cogld be the prior agreement between the /
7. transferor and the transferee”. This migh‘;be sale, donation, exchan,g,e etc. All
these types of transaction give rise tqicihvely of a thing by the transferor to the
transferee. However, the nature and effect of dehvery varies accordingly with
its cause'’. In this regard Nicholas has stated ... for delivery is in law a

elourle,ss act it derives 1ts legal colour ﬁom the circumstance in which it is

—H.--__,

::}]

made This can be explained as Eh;%u.a.uue and effegp of_ dehvely differs

dependmg on the agreed purpose | f01 which it is effected

- — e

In a contract of sale, delivery is the common obligation of the seller and

the buyer'”. It is the duty of the sellel to dehve1 1he thing sold in accordance

with terms of the contract and the law and the buyel to take the thing delivered

to him so long as it is in accmdance with the oonnact and the law"’. Besides

the dehveiy must result in p10v1d1ng/}1é buyel with the possession not

[

qttackab]e by poss,ess,ory_actlon "

* ' - )
\/
Often delivery is to be effected ce/cun -ently with the payment of the puc?/.a

-

S OV e -\

i" 7y

i}mless it is agreed othemnse : Howevel, if the parties have agreed that the
‘price shall be made later than the time of delivery, for instance in cases of sale

“on.credit, de_li;/ery would be effected though the price has not yet been paid.

Furthermore, delivery, by transferring possession from the seller to the
bu Q/er brings about another effect in some legal systems. In Roman law,
dehvely, as they used to call it fraditio, was considered as /]lmdlcal act not as a
1nateljl act, It was one of derivative modes of ’IEgElSl‘tloilE)i -ownership over a
thmg That 1s to mean delivery in transferring possession thereby causes
transfer of ownership. However, this does not hold true in French and

Louisiana law. Under these two legal systems delivery is considered as a

simple material act resulting only in transfer of possession'” and doesn’t have

14



any effect of tlansfemng owner shlp On the other hand, under Ethloplan law

S e

transferring possessmn from the se11e1 to the btgfel . Moreover, under

Ethlepla and Louisiana law, in contrast to Roman and French law, delivery

results_in transfer of risk from the seller to the buye1 What is briefed

~ herein 2bovzis to be dealt with in detail under chapter four of this paper.

2.2. Modes of Delivery

Modes of dellvery refer to manners by whlch delivery 1s effected

Delivery can be effected either by physwally_handmg over of the thmg, or 1)\'/

—— e

somethmg which is equivalent in the eyes ¢ of the law . Some classical WIltﬁlS
T

-

—

identified the former as real dellvel“y and the latter as fictitious and symbolic
delivery®'. But what matters is not tww effected
rather it is the putting. atthe.uansfmee_L’cmal ccml%ghhe_th ng”’.

¥ Therefore, delivery may be effected by phys1ca/_y_handugg over of the thing or
by othel means which is equivalent to actual delivery for all/e#gd_af purposes.

-

2.2.1 Roman i’:aw

The modes of delivery that were provided under Roman law are the
sources of other jurisdictions’ modes of d_elively.r Roman law recognized the
follov.ving modes of delivery only.

i Acﬁ@ljgjehvmy this refers to the handing over of the thing sold

by the seller to the buyer. This is the most obngue-ease. This form
of delivery puts the buyer in actual ]'QT ysmal control of the thing.

1. Tradilio longa-manu: it 1s.a p@r_ltmé/eﬁ{ of the thmg3 sold to the

buye1 so that he may take it Wheneve1 he Eleases Undel this
may tax

mode of delivery,-the actual physical delivery of the thing is not
pr()'\\‘ﬁ\“&(‘l\&\

15
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1v.

possible at the time of sale for one or another 1'eai0n25. But the
thirTgi%hall be in a condition that it is in the immediate power of the
buyer and capable of being taken away later on by him®™.

Traditio brevi manu: this serves the purpose effecting delivery i a
situation where a transferee (the buyer)is in physical control of the
thing before the concluslon,_o_f_a contract of sale between the legal
possessor and h1m _ In such cases delivery is effected by the.

28

'onclusmn of the contlact ne”.  This mode of delivery was

deviced to avoid the unnecessary 1 takmg back\ of the thing and
e, byl Y

handing it over again to the transferee (the buyer) 17 This can be

illustrated by the following example. A lends his book to B and

later on sells it to B. In such a case there is no need to retake it

back from B and hand it over again to B since it would be absurd to

do so. Hence delivery is effected by mere consent of the two
—— — = - —
parties, i.e. the conclusion of sale contract.
__..—"ﬁ—vw—"‘”—"

Constitutum possessomum it is the converse of rraditio brevi

e ———

manu, that is where the seller and the buyer agreed to the effect that
formel 1ema1ns in holding the thing sold on behalf of the latter at

the time or after the conclusion of sale contract’’. In such a case

Hanw{%h physical ppssessmn of the thing 11

a different status than possessm This mode of delivery 1s

delivery shall be deemed to have been effected when both ?artles

intended._to avoid the absurdity that would happen by handing over

the thing sold to the buyel and retakmg it back to tf the selle1 agam
Symbohe traditio: it is also called’z’tﬁﬁlomma‘[e dellvely . By this
mode of delivery, transfer of possession from the sellel to the buyer

is effected by giving to the latter the ‘means of contr 017 of the thi

i.e. objects which serve as s symbol and eontlol of the thmg sold
These could be tlé{eﬁof the warehouse where the thing sold 1s

16



laced or the document representing  the thing and 1th0ul whr(,h 1t cant Be
p L =P g W\ £

—,./

35
transferred -,
—— '

These being the modes delivery recognized by Roman law, however, nothing has
been said as to Wh_ICh one of them 1s the pnncxpal -mode. % That is the mode by which

delivery is to be effecled in the absence of any stipulation in the contract referring to the

application of one of the modes in particular

2.2.2 French Law

Delivery, in French law of sales, refers to the obligation of th¢ seller to transfer the
hingig)_lg to the power and possession of the buyer. 7 To this effect Art. 1606 of Code

Napoleon has recognized dlfferent modes of dehvery by which it can be effected. These

modes of dellvery are:

a) Actual delivery, which refers to the physical handing over of the thing sold to the
buyer. This could be done by handing over the thing to the buyer m person or to his
legal representative at the tlme and place of delivery. ** The thmg to be delivered

shall Q_e the one set forth in the co_nlract.

b) Delivery of the ‘:\lggyof the store where the thing(s) sold is (are) placed in. This is
N\ . =
referred as synbLolg traditio under Roman law. The seller discharges his obligation to

deliver by handmg over the l\ev 01 the store, which serves as means of conhol to the
buyer.

¢) Delivery by mere consent alone: 1) where the actual delivery of the thing sold is
impossible in its practical sense at the time of sale. Thus the seller discharges his
obligation to deliver the thing sold by pg_l_];t_l_ug,n-euLJ.g_lh‘c_wau tlmcM@u/mw

hlm to take 1t and w we rhe buy ez understands that. Such mode ol dclwu*\' s

1CHI!I]€:(‘I under Roman law as aa’mo longa manu. 2) Where the buyer is ahcad\ in
physical control of the thing sold at the time when the sale contract is concluded. Due

to this fact delivery is deemed to be effected at the moment the sale contract-is

concluded. It s with the view qf avoiding the absurdity that _might occur by

—— R R



resorting to actual delivery, i.e. retaking back the thing sold to the seller
and hand it over again to the buyer. In such cases, therefore legally
speaking, delivery is effected by mere consent alone of the parties in
entering into sale contract. This is because before the conclusion of the
contract of sale the buyer was not holding the thing on his own behalt;
meaning, he has therr; y but not the ammus) As a result he was not a

—_—

possessor. However, when the contract of sale is concluded, the animus
e

shifts from the seller to the buyel maklng the latter a possessor thereof.

This mode of delivery is the same as that of Roman’s fraditio brevi-manu./

At this juncture, it is necessary to note that neither of the above
mentioned modes of delivery are taken as a rule under the French law. This can
be observed from the wordings of Art. 1606 of Code Napoleon which goes
“delivery of moveable things is effected” and lists the above modes of delivery
as alternatives. Hence, in the absence Pi any express agreement in favour of
any one of the modes in particular, delivery may bei-é}fécted by one of them. In
other words. the seller can discharge his obligation by resorting to any one of
the modes of delivery if there is no agreement for the application of one of the

modes. Because neither of them is a principal mode of delivery. '

-~

Furthermore the close reading of Al‘-;ﬁ_@é@ﬁ of the Code Napoleon also
reveals that the seller and the buyer are not at ﬁbeﬁy to come up with a new
mode of delivery than those provided in the Code Civil. This is because the
listing of the said article is exhaustive. Thus, they can agree to effect delivery

only by one of the modes provided in Art. 1606 of the Code Napoleon.

2.2.3 Louisiana Law

The Louisiana Civil Code defines delivery as the transfer of the thing

old into the power and possession of the bu er.? This definition is a verbatim
30 POWC P y
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copy of the definition given under Art. 1604 of the French Code Civil. This
being so, Art. 2471 of the Louisiana Civil Code lists some modes of delivery
by which i+ may be effected. Pursuant to this article, delivery is to be
effected by handmg, over of the thing to the buyer as a matter of principle.
Meaning, in the ;[)-sence of mgreement fo the effect that delivery shall be
made in another marner than actual delivery, the latter is presumed. Hence
parties can agrée that delivery shall be effected by one particular mode but if
they failed, delivery shall only be effected by handing over of the thing sold to
the buyer oryis legal representative. Therefore, the seller shall only be deemed

to have discharged his obligation to deliver the thing sold when he actually

delivers it provided that there is no agreement otherwise.

The rule being actual delivery of the thing sold, however, parties can
agree to effect delivery in another manner. Not only that, they can also create a
new mode of delivery than those expressly provided since the listing of Art.
2471 is illustrative which says “...if the parties so intend delivery may take
place in another manner such as ...”. So the phrase “such as” indicates that the
listing is not exhaustive. Hence, the parties are at liberty to come up with a new

mode of delivery.

Bearing what has been said above in mind, generally, in addition to
actual delivery, the above cited article provides for three modes of delivery.
These are handing over of the key of the walehouse where the thing sold 1s
stored; delivery by mere calgent of the pames ‘and handing over of
d(@rients. With regard to the first two modes there is no need for further
discussion since the discussion made in relation to respective modes of
delivery under French law is also applicable to them. However, in relation the
third mode. i.e., handing over “the document of title to the thing” the following

could be said. This document shall represent the thing sold and be the one



(fm'tl v,
L(ﬁ\i‘

|1\

'\J})Q&&\eﬁsoriwn: where the parties agreed that the seller shall remain 1in
T —

/

without-which the thing can't be disposed of . This document could be bill

of lading, warehouse receipt, or the Tike.

2.2.4 Concluding Remarks

From the discussion that has been made so far we can point out the
following remarks. The R@mdn law has embodied all modes of delivery
that have been envisaged under French and Louisiana law. The actual
delivery is one of the modes of delivery employed in all three legal
systems. Similarly,all have incorporated traditio brevi manu as a mode of
effecting delivery where the buyer is already in physical control of the
thing sold at the time of sale. Symbolic delivery referring to handing over
the key of the warehouse where the thing is placed or a document of title
to the thing is also another mode of delivery recognized by Roman and
Louisiana law. The French law, however, has acknowledged only handing
over of the key of the warchouse where the thing sold is stored as
symbolic delivery: not the handing over documents of title to the thing,
which serves as mode of delivery oﬂ_immgy/abl-eﬁﬁe{i that it is
fbllc'f\ikqd by registration. 3 The other comﬁi&ﬂy shared mode of delivery

~
is traditio longa manu referring to pointing out of the thing sold by the
.__/__\_-
seller to the buyer so that delivery shall be deemed to be effected.
Moreover, there is also another mode of delivery which is peculiar to

Roman law and foreign to French and Louisiana law. That is constitutum

physical control of the thing on behalf of the buyer.

In relation to the application of the modes of delivery. Irench law
has provided that unless there is an agreement referring to the application
of any one of the respective modes of delivery in particular,  the

20



seller can discharge his obligation to deliver by either of the modes provided in
the Code Civil. Because no particular mode of delivery is preferred than the
others as a principal mode of delivery in this legal regime. On the other hand,
Louisiana law has provided that actual delivery is the rule. Thus in the absence
of any agreement for the application of other modes, delivery shall be effected
only by handing over of the thing sold. However, nothing has been provided

under Roman law in this re § ard.

Finally, a remark can also be made that under Roman and French law
parties are not at liberty to come up with a new mode of delivery than those
provided in the respective laws. Whereas Louisiana law hasjét the seller and
the buyer free to create a new mode of delivery than those envisaged in the

Civil Code.

2.3 Delivery Under E;hiopian_hg_w

The term delivery is not expressly defined under Ethiopian law.
Nevertheless, it is possible to gather its definition from Arts. 1143, 1144(1) and

2274 of the Civil Code. In fact the first article answers the question when is

possession transferred. But Art. 1143 in_saying "any transfer of possession

made by virtue of a contract shall be. effective at the time when the thing is
" ¢ \ = —y
deli\i‘g@_"d (emphasis mine) and Art 1144 (1) in saying "possession may be

— ,‘

transferred to a new possessor by the delivery of documents ..." (emphasis
— - -

e

mine) indicate that possession is voluntarily transferred from the transferor to
e
the transferee by delivery. Moreovg;‘Arl. 2274 has provided that " delivery

consists in the handing over of a thing..." Handing over of the thing by the seller

to the buyer implies transfer of possession. A fortiori, delivery implies transfer
e — — 2 :_-: —— R —
of__possession from the iﬁ:]ler to the buyer. Therefore, it, seems that delivery

could be defined as the voluntary  transfer of possession from the transferor

D‘lﬂmﬁ“ |
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to the transferee. Its voluntary aspect is reflected by the word “contract” under
(

Art. 1143 of the Civil Code. \.—~

In Ethiopian law of sale, delivery of the thing sold to the buyer is one of
the primary obligations of the seller.** The seller is duty bound to put the buyer
in possession of the thing sold. To this effect, Art. 2273(1) of the Ethiopian
Civil Code has provided that:

The seller shall deliver the thing to the

A ol Ve 1S
buyer in accordance with the provision

of the contract and of this code.

(Emphasis mine)

In relation to the modes of delivery, the above quoted article is saying
that delivery shall be effected in pursuance of the terms of the contract and the
law. However, Art. 2274 of the Ethiopian Civil Code provides that “delivery
consists in handing over of a thing...”. Does this mean handing over of the
thing sold is the only mode of drelrivgl'“y under Ethiopian law? If this is so, what
does the ph_]‘ase “in accordance with provisions of the contract and of this

code” under Art. 2273(1) refers to in relation to modes of delivery?

According to Art. 2274, of course it seems that delivery is to be effected

only by handing over of the thing sold. However, this is not acceptable because

the phrase “in accordance with the contract” under Art. 2273 (1), among other

things, may indicate that parties can agree on a particular manner in which

delivery 1s to be €ff_¢cted45 . The handing over of the thing sold 1s not the only

way by which delivery is to be @ffected. It can also be effected mn :@her
manner. This being so, what does‘the phrase “in accordance wi.tgﬁi_;&pdé’_’
refers to? It impligs that though parties are at HDEII)L!Q, agree on _a particular
mode, they are‘ not allowed to resort to other modes of delivery than those
provided in the Civil C0§§.4ﬁ But, what if theﬁpalties came up with a new
mode of delj‘vely than those provided in the Civil Code? To this writer, it

(. oL ¢
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would not be considered as delivery for all legal purposes since the
requirements of Art. 2273(1) are both mandatory and cumulative. So non-
compliance with these mandatory requirements result in taking away the legal

effects that would have been brought about by delivery.

Bearing all these in mind, what are these modes of delivery provided in
the Civil Code? Book V Title XV Chapter 1 of the Civil Code is silent about
other modes of delivery than actual physical handing over of the thing.
HoWever, it is possible to gather these modes of delivery from the other part of
the Civil Code. Book III Title VI Chapter 2 of the Civil Code has expressly
provided for two modes of delivery in addition to actual delivery. Moreover,
one more modé of delivery can be added Wn; from the close
reading of Art. 1147 (1) and (2) of the Civil Code, it 1s ;jaossib]e to construe one
additional m’ode of delivery. Therefore, it can be said that there are four modes

of delivery under Ethiopian Law. These are:

i Actual delivery - ~~
i Handing over of documents -

iii  Constructive possession (Constitutum possessorium)

iv  Delivery effected by agreement a@e (Traditio Brevi Manur)
- -

Having said this much about Ethiopian modes of delivery as a general

overview, now let’s consider each mode of delivery separately.
2.3.1 Actual Delivery

This refers to the physical handing over of the thing sold to the buyer.
Art. 2274 of the Ethiopian Civil Code provides that the seller is under
obligation to hand over the thing with its accessories to the buyer in conformity

—

with the contract. The seller is expectedly required to deliver the one which 1s

23
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agreed upon in the contract not another thing. Therefore, the seller shall be
deemed to have discharged his obligation to deliver the thing sold, in the
absence of any agreement to the contrary, only where he hands over the thing

to the buyer -

The handing over of the thing sold could be made to the buyer or to his
legal representative as it has been underscored under Art.( 1741 )of the
Ethiopian Civil Code. Thus the seller can discharge his obligation t;) deliver by
handing over of the thing to the buyer in person or to a person authorized by
the buyer to that effect. A clear example of the latter case is enx?ipé;tged n a
contract of sale which implies the ¢Awrrease of the thing sold by carrier. In such
situations handing over of the thing to the carrier shall be deemed by the law as

actual delivery to the buyer in the absence any agreement otherwise. !’

However, if the handing over of the thing sold to the carrier is not

A——

intended by the seller to execute the contr act, the latter shall not be considered
—-'—"_‘—_.__* ’___x

as having discharged his obhgatlon to dehvel .

Nevertheless, this could be
rectified-if the se_:_l}g' gives notice of trafsEen to the buyer and sent him, if need

be, a document describing it.*’
2.3.2 Handing_.Qver of Documents

Delivery could be effected by handing over of document to the buyer by
the seller with a view of discharging his obligatiorﬁ_f_:gj,deljver * Admittedly,

the documents delivered must not be ordinary ones. They shall 1eplesent the

thing and make it at the e disposal of the buyer.’("Bill of ladngg and warehouse

of delivery

However, it should be remarked that there must be a prior ‘agreement to

the effect that delivery shall be made by hanchntT over of douuments in order

——-—— g

24

rtinent examples to be mentioned for the purpose of this riTo’_de/




for the seiler to be considered as having discharged his obligation to deliver.

nansfemng pjosgc;s_lgu_;ﬁom the seller to the buyel, the .1attel _can teﬁlse the

dellvely of documents and. demand actual _delivery _\_yheIe thele 1s_no

e o i —— T

ableement wgwmmgﬁuer—oﬁdg_uwgnts "This is a derivative of

_prior _

and the law. So, if there is no agreement as to the mode of delivery, actual

.

physical handmg over of the thing is presumed. 3

R : —— e

Delivery effected by ha_ndiﬁg over of documents, however, has a

plejudlcwl effect against the buyel This happens where dispute arises later on

— — —

| between the holder of the thing and the buyer hokhggMnts In such

/.

cases the law prefers the former as a possessor unless ians bad faith is p_oved 2 Mﬁ 1)(
—-al—-———"‘_": r—_——_____’

2.3.3 Constructive Possession (Constitutum Possessormm) -

—m—— —
= —

Constructive possession is another mode by which delivery could be

effected. To this effect, Art. 1145 (1) of the Ethiopian Civil Code has provided

the following: L .

Vi S

The possession of things which are certain

and things pertaining to a generic Specie.s(

which have been individuaiizéd/ shall

be deemed to be transferred to the new
possessor where the person who’/

exercises actual control over the

thing declares that he shall henceforth

T —

i}' detain it on behalf of the new possessor.
/ . S Ml

(emphasis mine)

_\éy/
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This article seems to have been formulated having in mind the sceniiio
that the seller and the buyer have entered into an agreement to the effect that
the former remains in physical control of the thing sold in some other capacity
moment the sellel declares-that he s holdmg the thmg_;;ﬁ behalf of the buyel.
pr 0v1ded the thing sold 1s Sp_@_gmlﬁ_(;,, /or_individualized fugglp!im%
Nevertheless, nothing has been said in the Civil Code with regard to the way
by which the declaration may be made. In the opinion of this writer, however,
it seems that since no prescribed form is provided, the declaration could be
made in any manner so long as it communicates that the seller is holding the

thing on behalf of the buyer.

Despite the fact that constructive possession, constitufum p.o.sx\"e.sxs‘orium,
serves the purpose of effecting delivery, like handing over of documents, it has
prejudicial effect on the buyer. Because the creditors of the seller are entitled
to exercise their right against the thing sold where the seller has been declared

—_—

bankmpt.s‘ﬁ\
2.3.4 Delivery Effected by Agreement Alone (Traditio Brevi Manu)

This mode of delivery serves the purpose of effecting delivery 1n
situations where a sale is concluded between the possessm and the mere holdel
of a thing.” In such cases delivery is effected by mere agreement of the partles
alone.” In fact there is no any express provision under Ethiopian Civil Code
dealing with traditio brevi manu. Nevertheless, tl;ere are situations in which
contract of sale is concluded between the seller and the buyer while the former
bgng a-pessessor and the latter bemg a mere holder. So, how shall delivery be
effected? Are we Eomg to apply one of the above mentioned modes of

delivery? It would be absurd to resort to modes of delivery discussed in the

Ve , 1F
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preceding sub-sections; for instance to retake back the thing from the mere

holder to the seller and hand it over again to him. Thus,what is the way out?

According to this writer, though there is no express provision as to the

Art.(1147(1) which states that “unless the contrary is proved he who began to

appli&lﬁi}f traditio brevi manu, it can be inferred from the close reading of

possess on behalf of another person shall be regarded as mere holder.’ " and

Sub-art. 2 of the same article goes “proof to the contrary may be adduced by

any manner”. (emphasis mine) From this it follows that if a person who has
begun to possess the thing on behalf of another proves by using any kind of
evidence that he possesses the thing on his own behalf he shall be regarded as
possessor.  Thus, possessmn is transferred from the possessm who was
exercising it thlougbh another person to the mere holder who was exercising it
on behalf of the former. Therefore, in a contract of sale concluded between the

'S ol —
possessor and the mere holder, the 'fatte becomes a possessor by using the

contract %Wf that he is holding the thing on his own
behalf. This happens as‘il_uasult of the fact that the buyer is already in physical
control of the thing sold, meaning he has the corpus.. What he was lacking is
thi@gg_nnus In the mean time, when he concludes the contract of sale, the
anm_fls_gu,to_n_@tl@}_i_shlfts from the seller to the buyer making the latter a
possessor. In other words, possession is transferred from the seller to the buyer
\1\:110 was amere holder by the consent of the two parties alone. --

2.4 Comparative Overview

The modes of delivery that are recognized under Elhloplem law shares
some features in common with those provided by Roman, French and
Louisiana law. This could be due to the fact that Ethiopian Civil Code was
much more influenced by French law, which traces back ifs origin to Roman

law and was also the model of Louisiana Civil Code. Nonetheless. there are
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also matters which Ethiopian law doesn’t share in common with these laws.
Given this fact, let’s consider some points of similarity and difference, which
are of major importance, that Ethiopian law has with the others regarding the

modes of delivery.

To begin with, under Ethiopian law of sale, unlike under Roman,
French and Louisiana law, there is no express provision which provides
different modes of delivery other than actual delivery by which the seller may
discharge his obligation to deliver. However, it is possible to infer those modes
of delivery from the provisions of the Civil Code. So, similar with Roman,
French and Louisiana law, actual delivery and traditio brevi manu are
recognized as a means of effecting delivery under Ethiopian law. On the other
hand, in contrast to French and Louisiana law, following Roman law,
Ethiopian law has incorporated constitutum possessoriun, i.e. constructive
possession, to effect delivery. But, in contrast to Roman law, Ethiopian law has
provided that the seller shall declare that he is holding the thing on behalf of

the buyer to effect delivery through constitutum possessorium.

According to Ethiopian law, the seller may discharge his obligation to
deliver by handing over of documents, which represent the thing and without
which the thing can’t be disposed of, as it is also enshrined under Roman and
Louisiana law. By contrast, this does hold true under French law. On the other
hand. ﬁ contradistinction to Roman, French and Louisiana law, effecting
delivery by handing over of the key (_):f thi warehouse where the thing sold 1s
stored has not been recognized under Ethiopian law. Similarly, unli~]<e other
jurisdictions, Ethiopian Civil Code has not deviced traditio longa manu as one

S W et

mode of delivery.

With regard to the application of these modes of delivery the following

comparison can be made. Under Ethiopian law, like Louisiana law, actual
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delivery is the rule. That is to say in the absence of any express stipulation in
the contract referring to a particular mode of delivery, the seller is duty bound
to hand over the thing sold to the buyer. However, this doesn't hold true unclier
French law. According to French Code Civil, if no particular mode of delivery
is agreed on, the seller can discharge his obligation to deliver by resorting to
any one of the modes of delivery provided by the law .On the other hand,
nothing has been said in this regard under Roman law. Finally, in contrast to
Louisiana law, similar with Roman and French law, Ethiopian law provides that
though parties are at liberty to agree on a particular mode of delivery, they are
not allowed to come up with a new mode of delivery than those expressly or

impliedly provided in the Civil Code.
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CHAPTER THREE
TIME AND PLACE OF DELIVERY

3.1. Time of Delivery

Generally, in all kinds of contract, time of performance 1s one of the
terms that may be stipulated by the parties to the contract ' In sales contract
too, time of delivery is to be agreed on by the seller and the buyer * This may
be done by specifying a particular calendar date, for example, 10" of March
2002; or by reference to a period of time, like 10 days from the conclusion of
the contract, etc.” However, where parties have failed to stipulate the date of

delivery, the law steps in and sets it *.

The date of delivery, be it the one agleed upon in the contract or the one

set by the law in default of the agreed one, is binding between the paltles;
Therefore, the seller is duty bound to effect delivery of the thing to the buyer
on the date of delivery. 4 fortiori, the buyer has the right to demand delivery
of the thing on this date. Conversely, he can’t request the delivery of the thing
prior to the date of delivery,

Furthermore, time of delivery being an essential term of sales, non-
compliance to it gives rise to a number of legal consequences °  For instance,
seller’s failure to effect delivery at the date of delivery may’ constitute breach
of contract justifying the repudiation of the contract; the buyer’s failure to take

timely delivery has its own consequences £
3.1.1. ROMAN LAW

According to Roman law, the performance of an obligation is to be

. 2 . 8 . . .
made at the time mentioned in the contract.” However, if no time is agreed on
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in the contract, it could be demanded immgﬁiate_ly ’. But a reasonable time

varying with the nature of the contract must be permitted for performance
i, DO T AR

. . = . . 10
taking into account the attending circumstances.

Therefore, the debtor and the buyer are required to make and accept ‘?‘%&’
respectively the perfOItr_n_ance of an ob_ligatioﬁ timely. However, where the
debtor fails to p—erf{z;_l— his obligation on the date of performance he shall be
liable for any eventualities that may occur.'' On the other hand, if the creditor

—__""-._,_._’_'
failed to accept performance, this would l‘qlegsg__th;ﬁ_ﬁ;_l)ﬁtf){l‘___ﬁ_g_@_,@ty. of

. 1
preservation. '

This being so in relation to general contract, in sales contract the seller
1s under obligation to effect deliver at the date of delivery. Under Roman law,
time of delivery is subject to the express and implied terms of the contract."® In
the absence of such agreement in the contract, the buyer can demand delivery
immediately, however, a reasonable time should be given to put the thing in

deliverable condition.'*

Thus the seller ﬂ_@]]_qmectt%dl)r deliver the thing at the time expressly or
impliedly specified in the contract or in default of this ,within a reasonable time
following the request of the buyer. If the buyer does not request, the seller can
require the buyer through notice to take delivery within a reasonable time '®
How it is reasonable is a question of fact varying from case to case. So, if the
seller is late in effecting delivery, as Romans used to call it mora, however, he
shall be liable not only for due care but also for accidental loss of the thing,
This is in addition to payment of compensation to the buyer for any loss he

: ; 16
mcurs as a result of the seller’s mora.'®



On the other hand, if the buyer is in delay (mora), he will not be held
for any liability and his act will not be considered as breach of the contract."’
The only effect that follows the buyer’s delay in taking delivery is the seller
will be released from the duty of preserving the thing and he will be liable only

for willful misconduct or gross negligence like a depositee.'®
3.1.2.French Law

Under French law it has been provided that the payment, i.e.
performance, of an obligation should be made immediately where there is no
term (time) agreed on in the contract.'®The term would be better be expressed,
fixing its duration by establishing a definite date but the term can also be tacit
where the obligation is of a nature that can’t be performed immediately for one
or another reason.”’In such cases duration of the term is determined by usage,

. v 2 3 21
or by court taking into account the surrounding circumstances.

This general principle of law of obligation is also reflected in sales
contract. In contract of sales, the seller shall deliver the thing sold to the buyer
within the term provided in the contract. *The term could be a period of time or
a certain day. If the contract is silent about the time of delivery, the buyer is

entitled to demand the delivery of the thing immediately.”

However, where the seller fails to deliver the thing on time, it
constitutes breach of contract. As a result the buyer can demand “his being put
into possession” or cancellation (resolution) of the contract.*'In all cases, the
buyer is entitled to claim damages, if any.*> Therefore, the seller must deliver
the thing on time. However, this is without prejudice to the seller’s right of
retention.”” In other words, the seller can refuse delivery of the thing where the

price is to be paid concurrently with delivery and the buyer fails to pay.”” The
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seller can also exercise this right even where the sale is on credit if the buyer 1s

declared to be bankrupt or insolvent.**

This being so with respect to seller’s delay in effecting delivery, nothing
has been said under French law regarding buyer’s failure to +ake delivery on
time. This could be attributable to the fact that taking delivery is not an
obligation of the buyer under French law.*This might also be for the reason
that risk is transferred to the buyer at the time of the conclusion of the contract
despite delivery is not effected *° so that the buyer will be held to pay the price
whether he takes the delivery of the thing or not.

3.1.3.Louisiana Law

Art. 1777 of the Louisiana Civil Code dealing with contract in general
states “a term for the performance of an obligation may be express or it may be
implied by the nature of the contract. Performance of an obligation not subject
to a term is due immediately.” The word ‘term’ refers to period of time or a
specific date given for the performance of an obligation. This term could be
certain or uncertain. It is certain when it is not expressly fixed.” But it is
uncertain when it is not expressly fixed, it rather can be implied from the intent
of the parties or from the attending circumstances.’ Moreover. according to
this article the performance of an obligation shall be effected immediately
where there is no any stipulation in the contract as to the time of performance.
Nonetheless, the debtor must be given a reasonable time to accomplish the

performance taking into consideration the nature of the contract,”

Part of the Louisiana Civil Code dealing with contract of sale doesn’t
provide any express provision regarding time of delivery. However, since
provisions governing contract in general are applicable to special contracts, ™

provisions of the Civil Code governing time of delivery in general contract is



applicable to sales contract. Therefore, in sales contract the seller shall deliver
the thing at the date stipulated in the contract. In default of agreed time, the
buyer can demand the immediate delivery of the thing subject to a reasonable

time necessary to put the thing in deliverable state.

However, i cases where the seller fails to éssecs timely delivery, the
buyer has the right to request specific performance or dissolution (cancellation)
and damage; if any, without prejudice to the general rules of obligations
concerning the granting of specific performance, dissolution of contract and
damage.” Nonetheless, the seller can refuse delivery of the thing to the buyer
at the time of delivery should the buyer fail to pay the price where it is to be
paid concurrently with delivery.*® He can do so even when time is given for the
payment of the price if the buyer is declared to be insolvent or bankrupt unless

he gives security for the payment of the price.”’

On the other hand, the buyer is also obliged to take delivery timely
when it is tendered by the seller®® However, if he fails to take delivery
tendered on the date of delivery, he shall be liable for expenses incurred by the
seller in preserving the thing and for other damage sustained by seller as a

result of his delay in taking delivery.” Moreover, risk of loss of the thing shifts

to him immediately following his delay in taking delivery."’
3.1.4 Summary

From what hag been discussed earlier on we can draw the following
remarks. Time of delivery is a very crucial matter in a contract of sale. Under
Roman French and Louisiana law time of delivery is the one agreed on in the
contract by the parties. In the absence of any stipulation in the contract
providing for the time of delivery, the buyer can demand the thing to be

delivered to him immediately. Nonetheless, Roman and Louisiana law have
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construed the wmd “immediately” to mean after reasonable time following the

buyer’s demand for delivery. This is not envisaged under French law however.

With respect to the seller’s failure to effect delivery on time, Roman law
provided that the seller shall be liable not only for due care but also for
accidental loss of the thing in addition to payment of compensation for the loss
sustained by the buyer as a result of the delay. However, under Roman law
seller’s failure to deliver the thing to the buyer at the date of delivery doesn’t
entitle the latter to require specific performance or cancellation of the contract.
According to French and Louisiana law, seller’s delay in effecting delivery
may serve as a ground for the buyer to ask forced performance or cancellation
of the contract in addition to claim damage for the loss sustained as a result of

delay in effecting delivery.

Buyer’s delay in taking delivery is not sanctioned in Roman law. The
only effect that it may bring about is the seller will be released from his duty of
preserving the thing until delivery. French law has not also imposed any
sanction on the buyer’s failure to take delivery timely. However,.\ )Afu’jisiana law
has provided that the buyer shall bear the risk of loss and shall be held liable

for expenses incurred by the seller in preserving the thing and for other

damage sustained by the seller where he is late in taking delivery. <
>

3.2 Time of Delivery Under Ethiopian Law
R
/> In Ethiopian law of sa]e,tlme of delivery plays very. dec:151ve roles. To
o

2 mention few, it m’u ks the pomt at which transfer of ownelsh1p and risk takes
3 ”__‘_,.——'—- A — R

———

r!ua

plaue It also serves as cr uc1al moment at whlch examination of defect and

-
e

non- confmmlty in the thlng 1s to be undertaken ii;:? f
e ) 8]

According to Ethiopie(—‘law time of delivery is to be agreed on by the

parties in the contract.” e } Thus dellveiy shall be effected af the time agleed in
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could be a spemﬁ hour. B/Jt in the absence of an ageement to the effect that

delivery shall be made at jacertain date, delivery shall be made at the time
1 :

provided by the layv le(fén‘[hwnh ,//“__/‘(/: =

3,2.1 Where There is Agreed Time of Delivery

/

In a contract of sale the seller and the buye%%ipul ate that delivery shall
be effected on a specific day or within a given period of time. When a specific
day is fixed in the contract;t-hwe?b.ﬁyer can’t demand delivery before that day.
And the seller ie obliged to deli.ver the thing on that day. On the other hand, 1f

the parties a,g,xeed that delivery shall be made within certain peuod of tlme

— — =
e e 5

wffl?orut mzuklng a specific day, it is the optlon of the sellel to detelmme the

exact date of delive »%]’ hus the buyer can’t demand delivery before the
agreed penod lapsés?,;rowded such period is not ﬁxed to his exclusive
interest.” But if circumstances justify that the buyer shall be given the option
4o fix the exact date, the seller shall deliver the thing on the date fixed by the
buyer. In both cases the -date of delkvery is compulsory, that is no extension

will be granted from that date. 1 el ¢
3.2.2 Where There is No Agreed Time of Delivery 5% 5;’3“’"

The Ethiopian Civil Code under Art. 2276 has provided that “where the

date of delively can’t be inferred from the will of the parties. the seller shall

deliver theAas soon as the buyer requires him to do so” /empha515 mine/ Where

time of dehvely is neither ewly nor im phedly mdicated in the contract

agreement), the sel]el gjub;bound to deliver the thmg 1mmed1ate1v upon the

buyer’s 1eguest However in the oplmon 'this writer. it wou]d be absurd to take



thiﬁ(}_)mi_s_jqn ' for granted. Firstly, compelling the seller to make immediate
delivery following the buyer’s request is very prejudicial to the seller because
he will be caught by surprise for he might not have the thing in deliverable
state and might need sometime to bring it into such state. In fact, it might be
argued that the seller’s obligation to make immediate deli\-ﬁ;gf-?al_lro—v;/;;g the
buyer’s request is balanced by his right to demand immediate payment of the
Price where the sale is%n credit and no date of payment is fixed in the

(l;z;\'.cfc)mtraot.48 Thus Art. 2276 is not prejudicial to the seller and it should be taken

—

as 1t is. Nevertheless. this argument is defective.because it took a single case as
a representative of all other different cases. So. what about other cases where
the seller can’t demand the immediate payment of the price, are they not
prejudicial to the seller? Even in cases where the seller can exercise the right to
demand immediate payment of the price, though it is not prejudicial to the
seller, it is absurd to oblige the seller to effect delivery immediately following

the buyer’s request for the reason that will be mentioned herein below:,

Secondly, the practical application of Art. 2276 will not be feasible.
This can be substantiated by the following hypothetical example. The seller
and the buyer have entered nto a contract of sale. the foﬁner undenaking to
deliver a thing that he wil] manufacture in accordance with the specification
tendered by the buyer but without fixing the date of delivery. In this example,
could the seller deliver the thing immediately if the buyer requires the deliver
of the thing immediately? To be honest, the seller might be going through the

specification tendered by the buyer to understand the specification itself

The third reason is an inference from the second one. From what has
been said herein iaboveit follows that requiring the seller to effect delivery as
soon as the buyer demands so may in effect mean providing the buyer with a

‘ground for the cancellation of the contract since it is pyeclear that the seller
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the buyer’s request for the reason that will be mentioned herein below.

Secondly, the practical application of Art. 2276 will not be feasible.
This can be substantiated by the following hypothetical example. The seller
and the buyer have entered into a contract of sale. the fonﬁer undertaking to
deliver a thing that he will manufacture in accordance with the specification
tendered by the buyer but without fixing the date of delivery. In this example,
could the seller deliver the thing immediately if the buyer requires the deliver
of the thing immediatcly? To be honest, the seller might be going through the

specification tendered by the buyer to understand the specification itself,

The third reason is an inference from the second one. From what has
{ been said hereini@bsveit follows that requiring the seller to effect delivery as
soon as the buyer demands so may in effect mean providing the buyer with a

sground for the cancellation of the contract since it is Preclear that the seller
e




will not be able to effect immediate delivery when the buyer requires so.
However, it is not the purpose of the law to get the contract cancelled rather
the law is interested in maintaining the contract. Hence it would be against the
purpose of the law to entitle the buyer with right to require immediate delivery
in the absence of any stipulation in the contract fixing the date of delivery.

Since in the final analysis it leads to the cancellation of the contract.

Therefore, according to this writer, in order to avert the absurdity that
might occur, Art. 2276 of the Ethiopian Civil Code should not be taken for
granted and we should have to inject a reasonable fime into it. Accordingly,
Art. 2276 of the Ethiopian Civil Code should be construed to ‘mean that when
no time of delivery is indicated whether expressly or impliedly in the contract,

the seller shall deliver the thing within a reasonable time : following the buyer’s

demand for delivery of the thing,

The other point that should be raised here in relation to Aut. 2276 is
what if the buyer fails to request for delivery of the thing, can the seller
require him to take delivery? Nothing has been expressly provided in the Civil
Code in this regard, However, a reference to provisions of contracts in general
may, by mmplication, give an answer to this question. Under Art. l772 of the
Ethiopian Civil Code it has been stated that ““a party may only ﬁﬁe non-
performance of the contract by the other party afte.i' having placed the other
party’ in*default by requiring him by notice to carry out his obligation in the
contract”. The reading of this article together with Art. 1676(1) reveals that in
order to avail himself of the buyer’s non performance, i.e. buyer’s failurétf\i:ake
delivery (since it is the buyer’s obligation to take delivery), the seller may |
require the buyer by notice to discharge the latter’s obligation, i.e. taking

delivery, when the latter fails to do so. Therefore. it is possible to argue that



& until the price 1s ‘paid where the prlce is to be paid ¢ concunenﬂ y

there is nothing that bars the seller from requiring the buyer through notice to

take delivery when the latter fails to request the delivery of the thing.
3.2.3 Consequences of Delay in Effecting and Taking Delivery

As it has been pointed out earlier, the seller is obliged to effect delivery
at the time stipulated in the contract or in default of this, within a reasonable
time upon the buyer’s request for delivery. Consequently, the buyer has the
right to demand delivery at the date of delivery. Furthermore, he may not be
obliged to take delivery that is tendered prior to or latter than the time of
delivery. Therefore the seller shall deliver the thing to the buyer on the-date of
dehvelyﬁ“?ﬂevertheless the seller has the right to refuse delivély of the %
with dehvgy

The seller can also exercise, such a right even if the\gle sm where the

e

"Dbuyel shows that he ___i_l_]__[lo t perform his obligation, 01 when he has been

decldred@mk;up{ or msolvent unless he produces sufﬁc1ent security to pay the

price af the time of payment.”’

However, in all other cases, the seller 'shall_effe_c_t delivery at the date of
delivery whether the price is paid or not. If he fails to meet this obligation, this
amountsto non-performance of the contract.’’ This in turn may lead to specific

performance or cancellation of the contract in addition to payment of

damage, > however, subject to the provisions of the Civil Code dealing with

specific performance, cancel]atlon of contract and damage

— ==

On the other hand, the buyer is also obliged to take delivery tlﬁmwgly.( 3

. . a5 O
Where he is late in taking delivery,” risk will be transferred to him.>* Besides
he will be liable for expenses incurred by the sel}ler in preserving the thing

. . . . . ;503200
from the time he is late in taking delivery.” ¢
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3.3 Comparative Overview on Time of Delivery

In all legal systems a stipulation regarding the time of delivery 1s an
essential term of sales contract. Ethiopian law, similar with Roman, French and
Louisiana law, has provided that the seller shall deliver the thing at the time of
delivery; the time named in the contract. In default of this, delivery shall be
effected at the date set by the law, ie. immediately upon the request of the
buyer. In this regard, Roman and Louisiana law on one hand differ from
French and Ethiopia‘\law by implying that reasonable time should be granted to
the seller where no time of delivery is agreed on. Both Ethiopian and French
law don’t provide ~ that the seller shall be given a reasonable time to
deliver the thing in cases where there is no stipulation fixing the date of

delivery in the contract.

5/ The fact that the seller is under obligation to effect delivery at the date
of delivery is recognized as a rule in all jurisdictions under consideration.
Moreover, failure to meet this obligation gives rise to different legal
consequences. Accordingly, Ethiopian law similar with French and Louisianalaw,
provides that the seller’s failure to effect timely delivery may result in
Q&I_lg_@_ll_&lfpﬁ_g_rl, or spggi_fig_ Berforrrlzglce of the contract in addition to liability for
damage that might arise from;he d_elay. By contrast, under Roman law, seller’s
delay in effecting delivery may not lead to specific performance or cancellation
of the contract. Rather, its effect is limited to transferring the risk of loss of the

thing from the buyer to the seller and holding the seller liable for any damage

that might arise as a result of the delay.

However, in all the legal systems under consideration except Roman
law, the seller’s duty to effect delivery is subject to his right of retention. In

Ethiopian law, like in French and Louisiana law, the seller can refuse to deliver
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%The thing at the time of delivery if the buyer does not pay the price, a) where

the price is to be paid simultaneously with delivery, b) where the buyer has
been declared to be insolvent or bankrupt unless he produces security that he
will pay the price at the date of payment. Ethiopian law adds one more ground
for the exercise of right of retention; that is where the buyer declares that he

will not pay the price.

With regard to buyer’s delay in taking delivery, Roman and French law
have imposed nothing on the buyer as a sanction. In fact, according to Roman
law the seller will be released from his duty of preserving the thing and will be
liable only to his willful misconduct. On the other hand, buyer’s failure to take
delivery is sanctioned under Ethiopian and Louisiana law. Both in Ethiopia and

Louisiana law, the buyer will be held liable to pay compensation for any

damage that arise as a result of delay in taking delivery, and will be held tiable o |

expenses incurregdin/‘mepsgymglthe”thirrg. In addition to this, risk will be
transferred to the buyer if he is late in taking delivery.

3.4 Place of Delivery 7

In the law of obligation, the place of performance is one of the terms of
the contract on which the two parties are expected to agree.”” Non-compliance
with the stipulation in the contract designating the place of performance in
discharging contractual obligation has its own legal consequences.57M01'eover,
where the two parties fails to designate the place of performance in the

contract, the law steps in and designates the place of perofmance.58

The above general principle is enshrined in sale contracts. In all legal
systems the place of delivery is primarily to be designated by the seller and the
buyer in the contract.”’ The stipulation made by the seller and the buyer

designating the place of delivery is binding between the two partie_s.(’O From
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this it follows that the seller is duty bound to deliver the thing at the place
indicated in the contract. The buyer, on his part, may not demand delivery
elsewhere than the place designated in the contract. Consequently, the buyer 1s
under no obligation to take delivery tendered in another place than the agreed

one. The seller as well may not be bound to delivery the thing elsewhere.

Furthermore, in the absence of any stipulation in the contract which
indicates the place of delivery, it is the law that plays a gap filling role by
designating the place of delievery.’ 6l Therefore, the buyer can refuse delivery
tendered in another place than the place designated by the law and the seller

e

can’t be compelled to effect delivery elsewhere than this place.

3.4.1 Roman Law
According to Roman Law of sale, the seller is duty bound to deliver the
thing sold to the buyer at the place of delievery.”” The place of delivery is the
one expressly or impliedly indicated in the contract.” However, in the absence
of such implied or express agreement as to the place of delivery, delivery shall
be effected at the place where the thing was at the time of the conclusion of the

comtract.64

Therefore, the seller and thgi)uyer are not obliged to effect and take

‘than the one designated in the contract

delivery respectively at another plac
and in default of such desigmtion g  1l one provided by the law, i.e. the place
where the thing was at the tlmp gaf the conclusion of the contract. Obversely,

the buyer is not entitled t¢ demand delivery elsewhere than the place of
delivery. By the same token ﬂ;e sellq& may not deliver the thing elsewhere than
the place of delivery. Th;i /ploblem /[{1616 is that what if the seller deliver the
thing elsewhere than the place 01% delivery? Would it be taken as breach of

contract?
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Roman law of sale did not provide any sanction for failure to deliver the
thing at the right place. Besides it is only delay and impossibility of
performance that were considered as breach of contract under Roman law.”
Therefore, despite the binding nature of stipulations designating the place of

delivery in the contract, they are not sanctioned under Roman law.
3.4.2 French Law

Part of the French Code Civil dealing with the law of obligation
provides under Art. 1242 that payment, i.e. performance, of an obligation shall
be made at the place expressly designated in the contract. In default of such
stipulation designating the place of payment, it shall be made at the place
where the thing was situated at the time of the contract where “the debt has as
its object a specific thing”. On the other hand, if the debt relates to non-specific

thing, payment should be made at the domicile of the debtor.

This general principle governing contracts 1in general is also
incorporated in French law of sale. In sale contracts the seller is required to
deliver the thing at the place of delivery. According to Art. 1609 of French
Code Civil the place of delivery is the one where the thing sold was situated at
the time of sale unless the seller and buyer expressly agreed otherwise.
However, this article is not complete because it doesn’t make any distinction
between delivery of specific and non-specific things unlike Art. 1247. Thus a
complete rule governing the place of delivery can be drawn by reading Art.
1609 together with Art. 1247 which makes a distinction between the place of
payment of specific things and non-specific things. Therefore, pursuant to Art.
1609 cum Art. 1247, in a contract of sale delivery shall be effected, unless
otherwise expressly agreed, at the place where the thing is situated at the time

of the contract provided that thing is specific. Specific things refer to things
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which are not fungible.® But if the thing is non-specific one, 1.e., fungible
things or things pertaining to generic Species, 67 delivery shall be made at the

domicile of the seller.

Accordingly, the place of delivery designated by the parties and 1n
default of this by the law is binding between the seller and buyer. Hence the
seller is obliged to deliver the thing sold at the right place of delivery.
However, the law is mute with respect the seller’s failure to deliver the thing at
the right place of delivery. Both Art. 1247 and Art. 1609 of the French Code
Civil are toothless. Because in spite of the binding nature of the stipulation
designating the place of delivery, no sanction has been provided for failure to

deliver the thing at the place of delivery.
3.4.3 Louisiana Law

Louisiana Civil Code provides under Art. 2434 that in a contract of sale
delivery shall be made at the place agreed on by the parties or intended by
them. Consequently, the seller is obliged to deliver the thing at the place
expressly or impliedly provided in the contract. However, in default of such
implied or express stipulation, delivery shall be effected at the place where the

thing was situated at the time of the contract.

Therefore, the seller may not deliver or be obliged to deliver the thing
elsewhere than the place of delivery. So also the buyer can refuse to take
delivery tendered elsewhere than the place of delivery. Nonetheless, Art. 2484,
though mandatory, is not sanctioned. No sanction is provided for delivery

effected at @&  place other than the place of delivery.
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3.4.4 Summary

In all the three legal systems discussed in the preceding sub-sections,
the place of delivery is subject to the agreement of the parties. Under Roman
and Louisiana law the place of delivery could be the one indicated expressly or
impliedly in the contract. French law provides that the place of delivery should

be the one expressly designated in the contract.

In all the three jurisdictions, in the absence of an agreement as to the
place of delivery, delivery shall be effected at the place designated by law. In
this regard, Roman and Louisiana law ha/g}&owded that for all kinds of things
the place of delivery is the one whele the tnnt was ‘}&V%ei ﬁ{l:ne of the
conclusion of the contract. On the othel hand French law makes a distinction
between specific and non specific things. Accordingly, the place of delivery of
specific things is the place where it was situated at the time of sale. While

delivery of non-specific things is to be made at the dM s¢llel y &,aui (17
Lt sloligahis - v e ya kel
Finally, the writer wants to point out that in all the three legal systems
the rtules dealing with the place of delivery are toothless. No sanction 1s
provided for failure to deliver the thing at the right place, the place indicated in
the contract and in default of this, at the place designated by the respective

laws.
3.5 Place of Delivery Under Ethiopian Law

Under Ethiopian law, pl/aée of dehvery has a sgemal 1mponan®f3 n a

contract of sale. It serves as a standard in determining the pllce of the thmb
e e

where the %ale relates-to. the thing whose price is to be quoted on the ma: market or

has a current pnce % and “where the sale relates to a thing which the seller

-
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normally sells.”” Moreover, the question who b@exﬁ@ﬂﬁﬁLﬂiﬂaﬂSp@rt 1s/t0

be determined by taking into account the place of del?@?ﬂ

This being so as to its significance, under Ethiopian law place of
delivery is subject to the agreement of the parties, but in default of any

stipulation in the contract, the law designates the place of delivery.”
3.5.1 Where there is Agreed Place of Delivery

Under Ethiopian law the seller is required to deliver the thing at the
place of delivery. The cumulative reading of Art. 1755 and Art. 2279 ¢ the -
Ethiopian Civil Code provides the place of delivery is the one agreed upon in

1 S~ e
the contract. The agreement could be either explicit or implicit. Hence the

e

seller shall deliver the thing at that particular place indicated in the contract.
Accordingly, the seller may not deliver or be obliged to deliver the thing at
another place than the one stipulated in the contract. It follows that the buyers
can also refuse delivery effected elsewhere than the place agreed on in the
contract. However he may not also demand delivery of the thing elsewhere

than the place of delivery unless he bears the expenses incurred to effect

delivery at the new site.?f,/;
5.2 Where there is No Agreed Place of Delivery

In default of stipulation in the contract designating the place of delivery.

as a general rule delivery shall be made at thejil’lil_‘!s;ilace of business or mdegavit of this,

ks residence at the t]lllE of the conclusion of the contr act.”? As an exception to this

general rule. however, the place of delivery shall be the place whercjj the thing

is located at the time of the contract in the following situations.”" Firstly, where
the sale relates to a §gec ﬁc/fﬁmg and the two p'ntles know-the place- whele

such thmg_’, 1s 51tuf1ted at the time of sale. Secondly, to use the language of the

g
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Civil Code, where the sale relates to Q}_@ﬂ__ﬁ_ﬂlﬂlgs selected from stock or ‘l‘(_j
spemﬁed supply or to things which are to bg ma dé, or pr /@ﬁ@%the_pla@_

known to _the parties at the time of the contract,
——— e i

Therefore. in the absence of any provision in the contract indicating the

place of delivery, the seller shall deliver the thing to the buyer at his place of
d o

business or residence, or at the place where the thing is situated at the e time of

————

sa]e, as the case may be, depending on the nature of the thing sold and the

uleness of the partles as to the@y__s_ of the thing at the time when the

Bl

contract was made.

3.5.3 Failure to Effect Delivery at the Right Place

/
7

The seller i1s duty bound to deliver the thing sold at the place of
delivery. ln other words, the sellel 1s gyhacgccl/_jg_gffect delivery at the place
agreed on in the contract @y in default of this,at the place provided by law.
However, if he fails to deliver the thing at the right place, meaning if he

delivers the thing elsewhere than the place of dehvely this will amount to

breach of contract ° This may serve as a gIound for the buyer to get the

e

contract cancelled through court provided the way in which the contract IS -

L_,_Jv-f"—"'
enfowed amounts to a “fundamental breach of contr act " However, it is very

'dlfﬁcuit to determine whether a glven breach of contract is fundamental or not.
In fact, Arts. 1676 (1) cum 1785(3) has provided the standard for fundamenm]
breach of contract. Even in Vi;:w of 1785 (3), however, George
Kruzeczunowicz has underécored that the phrase “fundamental breach” under
Art. 1785 (2) 1s vague.”” He further proposed that to avoid the vagueness O.f
this phrase, sub-art. 3 of Art. 1785 should be reframed in the following

manner:
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The Breach is fundamental where, because of il
importance in relation to the whole contract, il can be
reasonably assumed—thar the claimani Wwould not have
concluded the contract had he for seen such breach.

Therefore. the seller’s effecting delivery elsewhere than the place of
delivery constitutes fundamental breach of contract where taking 1into
- consideration the impoﬁance of effecting delivery at the right place in relation
to the whole contract, it is reasonable to assume that the buyer would not have
entered into the sale contract had he known such seller’s failure. This can be

illustrated by the following hypothetical example.

Mr. A, a building contractor has been engaged in constructing buildings
of two schools, one in Oromia and the other in Tigray. Mr. A, knowing in
advance that the building work in Oromia is going to be interrupted due to
shortage of cement, he decided to transfer the excess cement that is found at
his site in Tigray to his site in Oromia. Meanwhile he changed his mind, lest
theiﬁi—gh transport expense he should incur, and entered into a contract of sale
with X Cement Factory. The latter has undertaken to del\iver 700 Quintals of
cement at Mr. A°S construction site in Oromia. To Mr. A’s dismay, however.

the X Cement Factory delivered the cement at his construction site in Tigray.

In this hypothetical example we can appreciate that Mr. A has entered
into sale contract with X Cement Factory believing that the latter would deliver
the cement at his construction site in Oromia. Moreover, he preferred to buy
cement from X Cement Factory than to transfer the surplus cement that is
found at his site in Tigray to his construction site in Oromia with a view to
avoid expenses of transport. In effect, this implies that delivery of the cement
at Mr. A’S construction site in Oromia is a major importance in relation to the
whole contract. In other words it is the basis for the contract. Thus, it 1s

possible to assume that Mr. A would not have entered into contract of sale with
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¥ Cement Factory had he known that the latter would deliver the cement at his
construction site in Tigray. Accordingly, Mr. A can get this contract of sale

cancelled through court.

Nevertheless, the contract will not be cancelled where the seller can
make good the breach within the time fixed by law or contract.”” Thus, in the
above hypothetical example, if X Cement Factory manages to redeliver the
cement at the right place, i.e. the buyer’s construction site in Oromia, within

the time provided by law or contract, the contract will be maintained.
3.6 Comparative Overview on Place of Delivery

Under Ethiopia Law of sale, similar with Roman, French and [Louisiana
law, the place of delivery is the one agreed in the contract. However, in cases
where no place of delivery is stipulated in the contract, Ethiopian law follows
the same trend with what Roman, French and Louisiana law do. That is in
default of agreed place of delivery in the contract, delivery shall be effected at
the place designated by law. However, the place of delivery designated by
Ethiopian law is some how different from other laws. Unlike Roman and
Louisiana law, Ethiopian law_provides that as a rule delivery shall be effected
at the place of business oﬁ?ehs?aésﬁrccehlof the seller. However. Louisiana and
Roman law have provided that delivery shall be made at the place where the
thing was situated at the time of sale, be it specific or fungible. On the other
hand, French law though very much similar with Ethiopian law in this regard,

it makes the domicile of the seller the place of delivery where the thing sold 1s

non-specific (fungible) thing.

However, as an exception to the rule, similar with French law, delivery

of specific thing shall be made at the place where the thing was located at the

| /!
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time of the contract provided that parties know the where about of the thing.

However, the last proviso is missing in French law.

Furthermore. in contrast to French law, according to Ethiopian law,
delivery of '\“h&#hfﬂ@ Sold shall be made at the place where they were
situated at the time of the contract in the following cases. Firstly, where the
sale relates to fungible things selected from stock. Secondly, where the sale
relates to a specified supply. And thirdly, where the sale relates to things which
are to be made or manufactured in the place known to the parties at the time of

sale.

Finally, the salient distinction between Ethiopian law on the one hand
and Roman, French and Louisiana law on the other is marked by the fact that
the seller’s failure to deliver the thing at the right place is sanctioned 1in
Ethiopian law in contradistinction to the other laws under consideration. Thus
if the seller delivers the thing at another place than he is bound to deliver, the
contract will be cancelled by the court upon the request of the buyer provided

1 /
that the requirements of the law are met.
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CHAPTER FOUR

The Role of Delivery in the Transfer of Ownership and Risks in Sale of

Corporeal Chattels

4.1 Ownership of Corporeal Chattels

Ownership or title, the common form of real right, is a complete legal power of a person
over a thing. ' It has been defined as " a right by virtue of which the thing 1s absolutely_and
exclusively subject to the volition and action of a person." 2 But it should be noted that, despite
the fact that the ownership right is absolute, it may not be exercised against its legal limits. -
The Ethiopian Civil Code has also defined ownership under Art. 1204 as" the widest right that
may be had on a corporeal thing". This definition, however, merely compares ownership with
other real rights. It doesn't even describe the essence of ownership. It is rather under Art. 1205
of the Civil Code ownershlp is better described. The latter provision shows at least the
prerogatives which an owner may have over the thing he owns. Pursuant to thls artlcle the
owner may use the thing he owns and exploit it as he thinks fit, and may dlgpose it for

consideration or gratuitously without prejudice to such restrictions as are prescrlbed by law.

Rights embodied in complete ownership can be reducible to the right to use or enjoy
Jusus/. the right to collect the fruits of the thing /fructus/ and the right to dispose the thing
labusus/, to the exclusion of all other persons. 1A person is presumed to have ownership right
over a corporeal chattels. i.e. things which have material existence and .+« can move or can
be transported from place to place without being damaged and losing their identity, when he is
in possession of it. ° The right of ownership over a thing can be transferred from one person to
another provided that the transferor is a man of title. ® There can't be transfer of ownership if
the transferor is not the right owner. Because. as the Roman maxim goes nemo _dat quod non

. : . 5 i 7
haber. no one can transfer a right that he himself doesn't have.

Sale is one of the media by which ownership is transferred from one person to another.

ln a contract of sale, transfer of ownership is one of the primary ‘obligations of the seller.

However. the way transfer of ownership is effected divides the world legal systems into two as

far as sale of corporeal chattels is concerned. Some legal systems provide that a contract of
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sale is translative of ownership: so, ownership is transferred from the seller to
the buyer at the time of conclusion of a valid sale contract.® On the other hand,
other jurisdictions have laid down the rule that transfer of ownership shall be
accomplished at the moment the thing sold is delivered to the buyer.” The
position of different legal systems regarding the way title 1s transferred 1s

going to be dealt with next to the next section.
4.2 Theory of Risks

The issue of risks of loss comes into picture where there are two
reciprocal obligations emanating from the same contract and where accident

happens rendering the performance of the obligation of one of the parties

1 oss1ble *Asa 1esult the one whose obligation is rendered impossible will

be 1'eleased. So. shall the other party be duty bound to perform his obligation?

The issue of risk presupposes reprocity of obligation which is a peculiar

feature of synallagmatic contracts. 2 X"
__In sale, as Smith has defined it, risk refers to: \,@}%u
the_patrimenial-loss suffered by the seller or the buyer as

the _case meVﬁ%\fﬂlﬁ,ﬁ the physical destruction of

odsor sich damage_thereto that they cease 10 be of the

Il d descrr ed by the contract of sale, but in such
that the party suffering the loss _is_nql
MLM&MLMMM@MW under the &7

C()HIFGCF.

This writer has attempted to define risks of loss effect wise. But this

definition doesn’t describe the scenario on which the issue of risk arises.

_ In contract of sale of corporeal chattels the issue of risk surfaces up
where the thing sold is lost, SL(SLQn, perished or suffers from physical
.- ~ :

deterioration in between the time of conclusion of the contract and its delivery

) \
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without the fault of neither of the parties.'" So. which one of the parties 1s
going to bear the risk of loss? Is the seller to bear the risk or shall the buyer
pay the price or shall not reclaim the price if?&fas already paid it and go without
receiving anything or receiving something of lesser value than the one agreed
upon‘?15 These are the questions which could be raised in relation to risks of

loss.

Nevertheless, there shall not be problem of risk of loss where there is an
express provision in the contract dealing with it.'"® That is making one of the
parties bear the risk of loss. There shall not also be question of risk in cases of

cash sale where the contract is made and performed, i.e. the price is paid and

the thing is delivered actually or symboiica_lly: all at the time of the conclusion

of the contract.,”

It is, therefore, the law’s business to set rules which answers the
question of risk where the thing sold is lost, stolen or perished or physically
deteriorated between the time of conclusion of the contract and the delivery of
the thing in the absence of any eg{p}:t?;_;si provision in the contract making one of

~—

the parties bear the risk of Toss, —

There is no universally agreed rule governing the question of risk.
Different legal systems have recognized different doctrines of risk, According

to some jurisdictions risk is transferred upon the conclusion of perfect sale
i ——~

scaponsall e 5 aoh i
contract. Others provide that risk shall be transferred at_the time delivery 1s

effected.'® We will be considering this in the coming sections.
T

53



4.3 Transfer of Ownership and Risks in Sale of Corporeal Chattels
4.3.1 Roman Law

The Roman law of sale drew a clear distinction between the contract of
sale and the conveyance (delivery) as it could be remembered from what has
been discussed under chapter one of this paper. This distinction 1s of a
considerable importance with regard to transfer of ownership in sale of
corporeal chattels. According to Roman law, ownership over a thing sold is
transferred from the seller to the buyer by delivery or, as Roman used to call 1t,
raditio. "’ Needless to mention, a contract of sale doesn’t effect transfer of
ownership. What it can do is that it creates only a personal commitment
between the parties which requires delivery of the thing in pursuance. of the
contract to transfer (_)_Wnershjp.20 Title is transferred from the seller to the buyer
only upon the accomplishment of delivery. In other words at the time of

transfer of possession.

Romans attempted to justify this principle by referring to the concept of
real rights and personal rights. They said that a juridical act which creates
per's‘(’)’ﬁal right déesn’t create a real right and vice versa.”' This principle applies
to distinguish contract from com}gy’;we. The contract of sale of corporeal
chattels doesn’t create or transfer real right it rather creates pérsonal right, 1.e. a
claim against the seller to have the thing delivered.”* And ownership is a real
right, thus it can’t be created or transferred by the contract alone.”’ There shall
be delivery to have ownership transferred from the seller to the buyer.
Therefore, delivery is necessary, be it actual or fictitious or symbolic, to
transfer ownership.” It follows that ownership will be transferred from the
seller to the buyer when delivery is effected by either physically handing over

of the thing, fraditio brevi manu, constitut um possessorium, raditio longa
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manu or symbolic fraditio, i.e. handing over of the key of the wayrehouse

which the thing is placed or documents representing the thing.*>

However, the parties can stipulate in the contract that despite delivery
ownership of the thing sold shall be reserved to the seller until the price is paid
fully.” In such cases the buyer will not be owner upon the delivery of the thing

till the price is paid.”’

With respect to risk, Roman law provided that, outside contracts of sale,
as a general rule risk of accidental loss or damage is to be borne by the owner;
that is resperit dominos>* However, in sale of corporeal chattels, Roman law

treated the issue of risk differently.

Romans followed the principle of perfecta emptione periculum ad
emptorem respicit=" This means that risk is transferred to the buyer at the
moment the contract of sale is perfected.” Consequently, if the thing sold is
perished or stolen or suffered from physical deterioration while it is in the
hands of the seller without the fault on his part, the buyer has to pay the price
or can’t claim the price if he has already paid it."" In other words, provided that
seller kept-the thing vﬁth due care in the period between the contract and
delivery, he can claim the price from the buyer no matter what happened to the
thing. Conversely, the buyer has no claim against the seller if without the fault
of the latter the thing has perished or been damaged or stolen before delivery is
effected. However, if the seller fails to effect timely delivery without
justifiable cause, the risk of loss shifts back to him provided that

(% would have not occurred had the delivery been made timely. ™

As it has been stated earlier on, the emptio shall be perfecta for the risk
to be transferred from the seller to the buyer. A contract of sale 1s perfected

when the subject matter and the price are exactly ascertained, and { 5
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unconditional. * However, if these two are not ascertained, a contract of sale

shall be imperfect and risk shall not be transferred to the buyer.™

According to Roman law, a contract of sale shall remain imperfect and
risk shall not be transferred to the buyer in the following cases.™ Firstly, where
the sale relates to things to be sold by count, weight or measure. In such
situations the risk will not be transferred to the buyer until the things have been
counted, weighed or measured. Secondly, if the thing to be sold is
undetermined, the contract of sale will be imperfect and risk is not to be
transferred until the thing has been individualized. Thirdly, where the thing to
be sold has not yet come into existence, ill the coming into existence of the
thing,the contract subsists imperfect and the risk will remain with the seller.
Fourthly, if the contract of sale is subject to a suspensive condition, the
contract will remain imperfect and the risk of loss may not be transferred up

until the condition is met.
4.3.2 French Law

Code Napoleon has provided that in sale of corporeal chattels
ownership is transferred between the seller and the buyer upon the perfection
of the contract. To this effect, Art. 1583 of the Code Civil provides that the
sale “is complete between the parties, and the property is acquired in law by
the purchaser with regard to the seller, as soon as the thing and the price is
agreed on, though the thing has not been delivered nor the price paid.”
Moreover, Art 1138 supplements that the obligation of delivery is perfected by
the consent of the parties rendering the buyer owner of the thing. Therefore, it
is the agreement of parties that perfects the obligation to deliver the thing. No

delivery is required for the buyer to be considered as an owner thereof ™ The



ownership is accomplished immediately as the effect of the

l, in his treatise, has said the following in relation to transfer of

der French law:

ract under French law not merely creates an obligation, as

ady did under Roman law, but it may be iranslative of

hip ... Mutation of ownership has become as direct and as

iate an effect of a contract as has creation of obligation.

1sers become owner of the thing at the same time that they

e creditors of the alienator. The obligation 10 transfer

hip, contracted toward them by the other party _is,

d when it is assumed.”’

ccerpt reveals that the conclusion of the contract of sale not only
of creating a contractual obligation between the parties but also

lediate transfer of ownership between the parties.

er, the transfer ownership between the seller and the buyer is
> the perfection of the contract is delayed.*® The perfection of
e 1s delayed in the following situations.> Firstly, where the sale
gs to be sold by count, weight or measure, the contract of sale
rfect and ownership shall not be transferred to the buyer as

ler until these things have been counted, weighed or measured.
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Moreover, under French law it has been provided that despite the
perfection of the contract of sale ownership as between the parties shall not be
transferred when the seller and the buyer have agreed to delay the transfer of

.40
ownership.

From what have been discussed earlier on, it seems that it is only a valid
contract of sale that accomplishes the transfer of ownership. And delivery 1s
considered as having no role to play in the transfer of ownership in sale of
corporeal chattels. This view has been exactly pointed out by Planiol. He
claimed that “modern French sale does no longer consider tradition (delivery)
a juridical act, as effecting the transfer of ownership but only as simple
delivery, a material act not having any other effect than transfer of
possession.”41 But this assertion seems not acceptable at least for the writer of
this paper. Because, although Code Napoleon has provided for an immediate
transfer of ownership by contract of sale, it has restricted the effect of the
transfer to the parties. In other words, the buyer can’t assert his right of
ownership against third parties. Meaning a third party who has come mto
possession through successive sale will have a priority right than the buyer. It
is only when the thing is delivered to him that he can exercise his right of
ownership over the thing against everyone else. Therefore, this writer humbly
disagrees with Planiol assertion that delivély is no more considered as having

the effect of transferring ownership.

Here one thing also seems anomalous with regard to French rule of
ransfer of ownership is sale of corporeal chattels. That is if the right
transferred to the buyer prior to delivery upon perfection of the contract of sale
can’t be exercised against third party, how could it qualify to be real right of

ownership which naturally could be declared against the world? Thus, it
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follows that it is delivery which plays the role of transferring ownership in the

real legal sense of the term from the seller to the buyer.

This much being so in relation to transfer of ownership, French law has
adopted the principle of res perit domino, i.e. the thing shall perish to 1its
owner, with regard to risk.*> Code Napoleon has provided that a sale is to be
perfected, and title and risk are to be transferred upon consent of the parties as
to subject matter of sale and its price though the thing has not yet been
delivered.”* In other words French law has made risk an incident of ownership.
Therefore, risk is transferred from the seller to the buyer upon perfection of a

contract of sale.

Nonetheless, the perfection of a contract of sale shall be delayed and
risk shall not be transferred in the following cases. Pursuant to Art. 1585 of the
Code Civil where the thing is to be sold by count, weight or measure, risk shall
not be transferred till the thing has been counted, weighed or measured.
Furthermore, a con‘tract of sale shall be deemed to be imperfect where the sale
relates to undetermined things, to things to be produced or manufactured in the
future, or where a contract of sale is suspensively conditioned on wncertain
future event:** In such cases risk shall not be transferred to the buyer till the
contract is perfected. In cases of sale of wae‘igmmﬁgling, a contract of sale shall
be deemed to be perfected when the thing has been individualized.” With
regard to things to be produced or manufactured in the future, a contract of sale
is perfected and risk is transferred to the buyer when the thing is produced or
manufactured.* Finally, a contract of sale which is sugeepsively conditioned

shall be perfected and risk shall be transferred to the buyer when the condition

is fulfilled.’
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4.3.3 Louisiana Law

Under Louisiana law it is the obligation of the seller to transfer
ownership of the thing sold to the buyer.*® But this obligation is deemed to be
discharged at the time when a contract of sale is perfected. To this effect Art.
2456 of Louisiana Civil Code has provided that “ownership is transferred
between the parties as soon as there is an agreement on the thing to be sold and.
the price is fixed, even though the thing sold is not yet delivered nor the price
is paid.” Therefore, at the time the contract of sale is perfected ownership is
transferred to the buyer as against the seller, A contract of sale is perfected
once the parties have agreed to sell a specified thing at certain price.”’
Nevertheless, the transfer of ownership may be delayed where the parties
intendéd, S0 ~ or if the perfection of the confract is
delayed.”

The perfection of a contract of sale shall be delayed where: 1) the sale
relates to things to be sold by count, weight or measure, up until they have
been counted, weigh ed or measured,j] ii) the sale relates to undetermined
things, till the segregation has taken place, 32 {ii) the thing to be sold is to be
produced or to be manufactured in the future, up until the thing has been
produced or manufactured, briv) the conclusion of a contract of sale is subject

to an uncertain future event, till that event has occurred.™

However, the rule that a contract of sale upon its perfection effects the
immediate transfer of ownership despite the thing has not yet been delivered, is
criticized for not being sound for various reasons. The reasons could be
attributable, for one thing, to the fact that an examination of different kinds of
sales commonly transacted reveals that transfer of ownership is not effected

until delivery even between the parties.s5 For another, despite the parties
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agreement to delay the perfection of sale until the buyer pays the price, the
actual delivery forces the perfection of the sale contract and thus effects the
transfer of ownership,”® Moreover, even in those cases wiere the buyer 1s
considered to be owner before delivery is effected, the buyer can’t declare his
right against third parties which implies that his right is something “less” than
ownership,”” Because, the buyer’s right in the thing prior to delivery upon
perfection of the contract of sale doesn’t coincide with the description of real

right of ownership.”®

From these it follows that, in spite of the rule that ownership is
transferred upon perfection of a contract of sale, delivery has role to play in the
transfer of ownership of corporeal movables. This occurs, firstly, where the
sale relates to undetermined things. In such cases although the sale contract has
a sufficient object for valid contract there may not be perfect sale until the
thing is “individualized and appropriated to the contract.” >” Consequently,
ownership will not be transferred until such an appropriation takes place.

However, the general principle in Louisiana jurisprudence is that the thing is

appropriated to the contract by the delivery of thgtl}igg;g_i;}E_‘lE}_/gr,ho

Secondly, where the contract of sale relates to things to be sold by
weight, count or measure, Art. 2458 of Louisiana Civil Code provides that the
sale is not perfected until these things have been weighed, counted or
measured respectively. But the measurement alone doesn’t suffice, there shall
also be delivery.®’ Because such sales involve undetermined things, thus the
sale requires delivery to appropriate the goods to the contract so that the

contract of sale become perfect thereby causing the transfer of ownership.”

Thirdly, delivery also plays a decisive role with regard to the transfer of

ownership in sale of corporeal mov ableswhere the parties have stipulated n
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the contract of sale that ownership shall not be transferred to the buyer unless
the price is paid fully.”’ In such situations, the sale shall be deemed to be
perfected and ownership shall be transferred to the buyer once the thing is
delivered to him notgw it hstanding the parties stipulated intention to delay the
transfer of ownership until the price is paid fully.**

Having said this much in relation to the transfer of ownership in sale of
corporeal chattels under Louisiana law, lets turn our discussion to the transfer
of risk in sale of corporeal movables. According to Art 2467 of the Louisiana
Civil Code, the risk of loss of the thing sold caused by “fortuitous event” 1s
transferred to the buyer at the time of delivery. Thus, the buyer is going to bear
the risk of loss when the thing is delivered to him by one of the modes
provided by law or the contract. Therefore, it could be made either by actually
handing over the thing, by handing over of documents or the key of the ware
house where the thing is placed, by consent of the parties where the thing was
in the hands of the buyer prior to the sale or where it is very difficult to deliver
the thing at the time of conclusion of the contract owing to the bulky nature of
the thing.”> At the time the delivery is effected by either of these modes, as the

case may, risk shall be transferred from the seller to the buyer.

Under Louisiana law, despite the fact that ownership is transferred as
between the seller and the buyer upon perfection of the contract of sale, risk is
not made an incident to ownership until delivery is made. From this it follows
that Louisiana law doesn’t recognize the principle of res perit domino, i.e. risk

goes together with ownership.

Nevertheless, Louisiana law has provided two cases by way of
exception to the principle that risk shall be transferred to the buyer by delivery.

One of the exceptions is in cases the buyer requires the dissolution of the
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contract of sale owing to the non-conformity of the thing delivered.” In fact
the non-conformity of the thing delivered by itself doesn’t bar the transfer of
risk from the seller to the buyer upon delivery but only when the buyer
demands the cancella];ign of the contract. However, in such cases the buyer is
duty bound to preser_v?ﬂtfling at the expense of the seller until he returns it back
to the latter.”’” If he failed to do so, he would be liable for any risk of loss that

would occur thereof,

The other exception is in cases where the buyer is late in taking
delivery.”® In such circumstances, though%iing has not yet been delivered to
the buyer owing to his delay, risk shall be transferred to him. However, the
seller is under obligation to preserve the thing at the expensesof the buyer till
he appears and takes it.*” Failure to observe this obligation will make the seller

liable for any loss that mightoccur therefrom.”

Therefore, save the exceptions, according to Louisiana law, it is

delivery which transfers risks from the seller to the buyer.
4.3.4 Concluding Remarks for the Section

Based on what has been dealt with in the preceding sub-sections, the
following remarks could be made on the rules governing transfer of ownership

and risks in sale of corporeal chattels under Roman, Louisiana and French law.

——

According to Roman law ownership over a thing sold shall be
transferred from the seller to the buyer when delivery is effected by either of
the modes of delivery provided by the law. Nevertheless the parties are at
liberty to agree that despite delivery ownership of the things sold shall remain with the setler

until the price is paid fully.
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On the other hand, French law provided that in sale of corporeal chattels
transfer of ownership as between the seller and the buyer shall be effected
upon the perfection of a contract of sale. A contract of sale is perfected when
the subject of the contract and its price are agreed upon by the parties.
Nevertheless, the perfection of the contract of sale is delayed and ownership as
between the parties is not transferred where the sale relates to things to be sold
by count, weight or measure, to things to be produced or manufactured in the
future, or to undetermined things, or where the contract of sale 1s subject to

suspensive condition,

Moreover, the rule that ownership shall be transferred to the buyer as
regards the seller upon the perfection of the contract is excepted when the
parties have expressly stipulated in the contract to delay the transfer of
ownership. Besides, transfer of ownership upon perfection of the contract has
an effect only between the parties. The buyer’s right over the thing sold can’t
be asserted against third parties prior to delivery has been made. It is by
delivery ownership of the thing is transferred to the buyer as regards third

parties.

Louisiana law, on its part, has provided that in sale of corporeal chattels
ownership is transferred to the buyer as against the seller upon the perfection
of the contract of sale. A contract of sale is perfected when the parties have
specified the thing to be sold and fixed its price. However, the effect of transfer
of ownership to the buyer prior to delivery upon the perfection of the contract
is restricted to two parties. It is when the thing has been delivered to the buyer
that it will have effect against third parties. Thus, ownership of the thing sold 1s
transferred to the buyer by delivery with regard to third parties.
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Furthermore, under Louisiana law, transfer of ownership with regard to
the parties upon perfection of a contract of sale is delayed when the perfection
of the contract 1S delayed. The perfection of a contract of sale 18 delayed where
the sale relates to undetermined things, to things to be sold by count, weight or
measure, to things to be produced or manufactured in the future, or where the
parties have made the conclusion of the contract sale subject toO suspensive
condition. Besides the parties can agreed that despite the perfection of the
contract ownership over the thing sold shall be reserved to the seller until the
price is paid fully. But in such cases, despite the stipulation reserving the
ownership to the seller, ownership will be transferred to the buyer if the thing

is delivered to the latter.

This being so in relation to transfer of ownership in sale of corporeal
chattels, with regard to transfer of risks of loss Roman law has provided that
risks prima facie shall be transferred to the buyer upon perfection of the
contract of sale. A contract of sale is perfected when the buyer and the seller
have agreed on the thing to be sold and its price. Nevertheless, a contract of
sale shall be imperfect and risks shall not be transferred upon the conclusion of
the contract where the sale relates to undetermined things, 0 things to be sold
by count, weight or measure, or to things to be manufactured or to be produced
in the future, or where the contract of sale is suspensively conditioned on some
uncertain future event. Moreover, the risks of loss that have been transferred to
the buyer upon the perfection of the contract of sale shall be thrown back to the

seller where he is late in effecting delivery.

Following Roman law, French law has laid down the rule that risks of
loss shall be transferred upon the perfection of a contract of sale. Since
ownership is also transferred upon the perfection of contract of sale, in effect

French law has recognized the principle of'res perit domino. However, in cases
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where the sale relates to things to be sold by count, weight or measure, things
to be produced or manufactured in the future, things of undetermined nature to
be selected from stock, or where the contract of sale is subject to suspensive
condition, risks or loss shall not be transfereed by the mere fact that the seller
and the buyer have entered into contract of sale. Because in such cases the

contract of sale is imperfect.

On the other hand, Louisiana law hag declared that risk of loss shall be
transferred to the buyer upon delivery of the thing to him. However, this rule
will not be applicable, firstly where the buyer has required the cancellation of
the contract owing to the non-conformity of the thing. However, in such
situations, the buyer is duty bound to preserve the thing at the expenses of the
seller lest he should be liable for any loss that would occur in the thing.
Secondly, though the thing has not yet been delivered to the buyer, risk shall be
transferred to him where he is late in taking delivery. In this case, however, the
seller shall take all the necessary actions for the preservation of the thing
otherwise he will be liable for any damage to or loss of the thing due to his

failure to preserve the thing.

4.4 Transfer of Ownership in Sale of Corporeal Chattels under

Ethiopian Law

In Ethiopian law, contract of sale is one of the means by which

/ —
ownership over a thing is transferred from one person to another. As it has
been underscored in the definition article, i.e. Art 2266 of the Civil Code, it 1s
one of the primary obligations of the Seller to transfer ownership over the
thing sold to the buyer. Delivery, in the context of transferring possession,

plays a prominent role in the transfer of ownership in sale-of corporeal chattels.

-—— ===
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4.4.1 Ownership Transferred with Delivery

The first limb of Art. 2273(2) states that the seller is under obligation to

transfer ownership of the thing sold to the buyer. But nothing has been said on
how the transfer of ownersvh;p could be accomplished. Nevertheless, a
reference to the other provision of the Civil (iode provides an answer to-the
question how is transfer of ownership effected. Transfer of ownership of
corporeal chattels is to be accomplished when the buyer enters into possession
of the thing sold.” Tha{ Z__E - whent possession is transferred from tlie
se ller to the buyer. On the othel hand, pursuant to Art. 1143 of the Eth10p1a11
Civil Code transfer of possession between two parties in a contract is to be
effected by delivery. A4 Jfortigri, ownership is transferred from the seller to the

buyer in sale of ordinary corporeal chattels by d_e_lg‘éfy.

Therefore, though there is no express provision under Ethiopian law of
sale which states that ownership of corporeal mov ables shall be transferred by
delivery, the cumulative reading of Art. 2273 (2), Art, 1186 (1) and Art. 11_43
of the Civil Code reveals that in a contract of sale of corporeal chattels
ownership over the thing sold is transferred from the seller to the buyer by
delivery. To express it i another way, the seller discharges his obligation of
transferring of ownership when he delivers the thing sold to the buyer. It is
delivery » which plays the decisive role of transferring ownership from the seller

to the buyer.

The seller is required to effect delivery of the thing in accordance with
the terms of the contract and provisions of the law as it could be remembered
from what has been discussed under chapter two of this paper. Consequently,
he shall effect delivery in the manner provided in the contract and by the law.

The rule 1s that dehvely shallmllgeffected by handmg3 over of the thmg to the

e — e
e — —
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buyer. However, the parties can agree that delivery shall be effected in another
particular manner. But the manner in which the two parties have agreed to
effect delivery shall be the one given by the Civil Code. Let’s examine briefly
the possible modes of delivery by which ownershipis transferred from the
seller to the buyer.
A
5 N
N/
To begin with, in the 'Lbsence of any express p10v1510n in the contract

referring to a particular mode of dehvery, delivery shall be effected by physical

h’mdmé over of the thing which 1s called Ww 2 In such cases

ownelship 15 tlansfened from the sellel to the buyer where the former hands _,

. e
over the thmgj to the latter or, h1s 1eg,al replgsentlve And where the sale
mvolves the canym0 of the thmg, ownershlp 1S ttansfened where the thing 1s
delivered to the oameI notw vﬁ.hstandmg the sellet uses his own means of

transport provided he has the intention to execute the contr act.”

However, the parties can agree that delivery shall be e#feckdby handing
over of documents which are representative of the thing and without which the
thing oar_l t be disposed of. Thus, transfer of ownershlp is accomplished when
the documents are delivered_ to the buyer or to his Tégal representative-even if
the thing has not been acmally dehvered > The common examples are, bill of

lading and ware | house receipt!

On the other hand, the parties can also covenant that delivery shall be
effected through constructive possessmn That is where it 1s st1pu1ated in_the
contract that the seller shall remain in possession of this thing as mere holder
provided the sale relates to a specific thing or md1x~1duahzed fungible things.”
In such situation ownirship is transferred from the seller to the buyer where

the former declares that he is holding the thing on behalf of the latt\er.w

68

W

-



Moreover, where the buyer was in possession of the thing as a mere
holder prior to the sale contract, delivery shall be deemed to be effected by the
rcoﬁgggt él();é; 1.e. traditio brevi manu. It follows that transfer of oﬁnership, m
such circumstance 1s effected where the seller and the buyer validly concludes

the contract of sale.”

To summarize, therefore, in contract of sale of corporeal chattels,
regardless of its form, delivery transfers ownership from the seller to the buyer
so long as it is made in accordance with the terms of contract and the

provisions of the law.
4.4.2 Exceptions

In sale of corporeal chattels, the rule that delivery transfers ownership
from the seller to thé_iﬁu_yer is not absolute. In the opinion of this writer, it is

subject to the following exceptions.
4.4.2.1 Sale on Trial

ales in which the conclusion of

the contract is subject to the declaration by the prospective buyer as to his
acceptance after ll%ayingfq'_g(i)tllg;_jhin_g within a specified time or in default of
this within reasonable time.”’ Accordingly, until the prospective buyer declares

there 1s no sale contract.* Therefore, delivery of the thing to the buyer for trial

doesn’t transfer ownership from the seller to the buyer. Because the sale

contract has not yet come into existence. The seller delivers the thing to the

buyer not with the intention to transfer ownership rather to let the buyer try the

thing and declare his acceptance so that the contract shall be deemed

concluded.
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Therefore, delivery plays the role of transferring ownership only where
there exists a valid sale contract. In the absence of valid sale contract, the mere
fact of delivery doesn’t effect transfer of ownership. Because it is as a result of
a contract that delivery transfers ‘possession thereby effecting transfer of

ownership.

o

®
4.4.2.2 Sale with Ownership Reserved

This refers to a contract of sale where transfer of ownership is subject to
the fulfillment of a condjtion precedent, i.c., pwm Thus until
the price of the thing sold is paid ownership ‘remains with the seller despite
delivery of the thing to the buyer. Parties to a confract of sale of corporeal
W}gs make such an arrangement as a security for the payment of

the price.

Therefore, where the parties have made a stipulation in the contract to
the effect that ownership of the thing is reserved with the seller until the priee
is paid fully, the delivery of the thing to the buyer doesn’t result in the transfel

of ownership from the seLlel 0 the buyer Because the stipulation reserving the

e e ——

owner shqi to the sellel till the payment of the price setS'as1de the automatic

application of Art. 1186 (1) which states that tlansfel of ownership of

corporeal movables shall be effected by transfer of possession, i.e. delivery.

However, such a stipulation shall not affect third parties except where it
has ‘been entered into a public register established for this purpose at the
residence of the concerned third peu‘ry.82 From this, we can infer that for the
sale of corpmewl chattels with ownership reserved to have a legal effect against

third parties, it shall be rmde m wr1tmg, because a contract which is made not

in writing can’t enter into 1eglstel.
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4.5 Transfer of Risks in sale of Corporeal Movables under

Ethiopian Law

Under Ethiopian law, the issue of risk surfaces itself up in a contract of
sale of corporeal movables where the thing sold perishes or suffers from

physical deterioration as a result of some contmgenﬂtﬂ ‘event _be between the
conclusion of the contract and delivery of the thmgHe issue is, who is going
to bear the risk of loss, or when is the risk of loss transferred from the seller to
the buyer. Is the buyer obliged to pay the price, or can he refuse to pay the
price or reclaim it if he has already paid it where the thing perished jor
damaged due to a contingent event? This will be dealt with in the forth coming

sub-sections.

451 Risk Transferred with Delivery

It is provided under Art. 1758 (1) of the general provisions of contract”
that “the debtor who is bound to deliver the thing shall bear the risks of loss of er %

damage to such thing until delivery is made in accordance with the contract’

This general principle is well enshrined in the special provisions dealing
with sale under Art. 2324(1) of the Civil Code which goes “the risks shall be
t1ansfened to the buyer from the day when the thing has been deheveled to

him 1n accordance with the provisions of the contract or of this code.”

=

Accmdmg to this article, delwery plays the role of tlansfemng risks from the
seller to the buyer p10v1ded it is effected in accmdance with the terms of the
contract or the provision of the Civil Code However, there seems
m1st1anslat10n in making the requirement as to “the manner of delivery

altematlve i.e.. in accordance with the contract or the CwﬁGode Because A1l

2273 (1) of the Civil Code and the Ambharic version of 2,;24 (l) has made it
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cumulative. Therefore, since the Amharic version has controlling effect and to
be COHSlstent with Art. 22‘7,_9 ( i) the last two phrases under Al‘t ﬁﬁé}(l) should

have to be taken in con]unctlon

Therefore, according to the Ethiopian Civil Code it is_delivery which

transfers risks from the seller to the buyer on condition that if is made in

— e S
T -

pursuance of the terms of the contract and the provisions of the law. This has

@ to do, among other things, with the manner of delivery. As a rule delivery is to
be effected by physically handing over the thing to the buyer. But it could be
made in another manner provided that manner in which it is effected 1s
envisaged by the Civil Code. Let’s examine the role of delivery in the transfer

of risks in the light of the different modes by which it could be effected.

Primarily, in the absence of any provision to the contrary, delivery shall
be effected by physical handing over of the thing to the buyer or to his legal
representative. In such circumstances, risks are t[ansfened to the buyer at the
moment the thing is handed over to thefbuyel or to his legal representative.”
Thls principle is also applicable in contlacts of sale which imply the carrying
of the th1n§3 qRJSkS are transferred to the buyer at the moment the thing is
dch_veled to the carrier except where, at the time of the contract, the seller
know or should have known the fact that the thing has pgl'i_gg_e_d or suffered
from darr}agg::.85 The rationale behind this is that the car?igz is considered to be
an agent or 1egalﬁ1‘¢p1"ese‘ntative of the V_b.uyer. /

Secondly, transfer of risk with delivery fu:g the seller to the buyer
could be accomplished, where there is an agreement that delivery shall be
effected by handing over of documents, the moment the seller hands over such

o~ documents to the buyer.™ However, the documents shall be the One )
& w;th()ut whtch +he *Hun,}__(,_(_n_f_ he A_A__@“cé u} * 'f_; \/ )‘C.__,S ’
9
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% Thirdly, the buyer and the seller are at liberty to agree that the latter
remains in physical control of the thing on behalf of the former provided the
thing sold is specific one or pertains to individualized generic species. In such
cases, delivery shall be deemed to have been effected when the seller declares
that he is holding that thing on behalf of the buyer.®” Thus, from the time he
has made such declaration risks of 1_(3§s.fall on the Jbuyer. But it should be

pointed out that risk of loss must not be caused by the fault of the seller.

—————— e

Fourthly, in case of fraditio brevi manu, that 1s where the buyer was
holding the thing in another status than possessor at the time of sale contract,
risks of loss are transferred to the buyer at the moment the contract of sale is 3 (\ \

concluded because delivery is deemed to have been {31“1‘"6:(;1:6d,_2"_1_1,;1:]11.5:cl.m.e.88 AN

Consequently, if the risks are transferred by one of the above modes of
delivery as provided in the contract and the Civil Code to_the buyer, he shall

pay the price to the seller or may not have any right to reclaim the price if he

B —a

paid it regar@]eg of whatsoever happened to the thing.*” "\~

From what have been discussed above it can be inferred that the rule

that risks shall be transferred with delivery has expectedly behind it the

e
principle of res perz’vt domino. As it has been dealt with in the preceding

section, delivery transfers ownership of corporeal chattels from the seller to the
buyer in a contract of sale subject to few exceptions. ‘All the same risk of loss™ of
or damage to the thing sold is transferred from the seller to the buyer at the
time the thing is delivered to the buyer. From these it follows that risk is
transferred with ownership:i.e. the principle of res p_e_Monﬂno. HO\;\/(iVéIT the
principle of res perit domino is excepted under Art. ”2_3_38:';{&6 Civil Code.
According to this article, despite de!livel'y the sél,ler remains with ownership of

the thing until the pric'é is paid fully, nevertheless, risk is transferred to the
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buyer at the moment the thing is delivered. Therefore, risks fall on non-owner
g ——

rendering the principle of ‘res perit domino’ inoperative.

e
s

4.5.2 Exceptions
At this point, however, it is necessary to note that the p
operational. There are few
—

rinciple that risk

shall be transferred by delivery is not always

exceptional cases where risk is not necessarily transferred by delivery.

4.5.2.1 Buyer’s Delay in Taking Delivery
des that “the risks shall also be

Art. 2325(1) of the Civil Code provi
u"_"'_'_-‘-

transferred to the buyer from the day he is late in paying
g to this article risks of loss shall be transferred by operation of

ing effected where the buyer is late in paying the

the price”. /emphasis

mine/ Accordin

the law without delivery be
-

the above cited provision should not

price. However, the underlined phrase in
ause, firstly if we take

it is at least in the opinion of this writer. Bec
ion will be limited to cases. where the

this article as it stands now, its application will be hmited

and delivery are to be Lr_lua_de“_§i_1nultaneogg§:ly._Hence, it
where concurrent performance of the

be taken as

payment of the price

will not be applicable in situations

is not required. So, in order to make this provision effective in all

obligations
cases, 1t should be taken to mean where the bﬂeillilzltg mtalg)y_lg_g_e_lmmy
Secondiy, Klgeczunowicz has pointed out t1.1;1 Jis! translator has
distorted the master texts words, prise de livaison, i.e. taking delivery, to mean

%0 Thus it should have been translated to mean late in taking
n states that

“paying the price”.
kdﬁl-i/vgz_ry. Thirdl&. Art. 1758 @ of the general contract provisio
where the creditor “is in default for not taking over the thing risk shall be

transferred to him. In contract of sale this could mean ?ggf_g_ hd#e_l_z_l_y?in taking

de sﬁould be understood to

delivery. Therefore. Art. 2325(1) of the Civil Co



mean the risks shall also be transferred to the buyer from the day he is late n

taking delivery.

However, the fact that the buyer shall bear the risk of loss when he 1s
late in taking delivery doesn’t absolutely relieve the seller from any obligation.
The seller is under obligation to preserve the thing at the expensesof the buyer
pursuant to Art. 2320(1) 01;- ;116 Civil Code. Desperate enough, however, no
sanction is provided should the seller fail to discharge this obligation.
Problems might arise where the thing is lost or undergoes physical
deterioration due to the failure of the seller to take measures necessary for its
preservation. Who s goi;g to be liable, is it the seller or the buyer? The law
doesn’t have any ready-made answer. However, in the opinion of this writer,

the seller shall be liable. Because, for one thing it is a well accepted principle

that the issue of risk arises where the thing ' sold is lost or damaged due to the

fault of neither of the parties. If there is fault on the part of either of the

parties, the one at fault shall bear the risk. For another, if we'make the buyer
who is late in taking delivery bear the risk of loss of or damage to the thing, it
would be nonsense to incorporate Art. 2320(1) in the Civil Code. Because
unless this article is sanctioned by making the seller bear risk of loss in such
cases, it is unlikely that the seller will observe his duty of preserving the thing.
Therefore, though the Civil Code doesn’t provide any express provision, it
seems that the seller shall bear the risk where he fails to take necessary

measures to preserve the thing in cases the buyer is late in takmg delivery.

L" L,l/’u\)r\ [/ﬂﬂ/a‘—f——l/ W”‘ jf"b{'t
- Il

Moreover, the rﬂle that risks shall be transferred from the seller to the
buyer by the operation of the law where the buyer’s late in taking delivery is
excepted under sub 2 and sub 3-ef-Art. 2325. The ‘principle in Art 2325(1)

applies; it seems, only in relation to specific thmgSa Risks shall not be
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transferred from the seller to the buyer by operation of the law owing to the

buyer’s delay to take dehvmy it the sale relates to fungible things. NS

This exception has also an exception. Despite the fact that thing sold 1s
fungible, risk shall be transferred from the seller to the buyer when the latter is
late in taking delivery provided the seller segregates the thing sold and sets it
aside for the performance of the contract and gives notice to the buyer to the
effect that he can take delivery of the thing.”> However, if it is impossible to
individualize the thing due to its nature, risk shall be transferred to the buyer
where the seller has taken steps necessary to facilitate the delivery of the

thing.”

Here, an issue could be raised, i.c. whether the seller is required to give:
notice to the buyer or not,”* This is in fact arguable. It could be argued that the
seller shall give notice to the buyer in order to avail himself of Art. 2325(3)
because what is excluded under this article is the requirement of segregation of
the thing owing to its nature. The requirement as to giving notice is not

expressly excluded. On the other hand, it could be argued that since the seller 1s

" not expressly required to give notice to make use of Art. 2325(3), no need for

the seller to give notice to the buyer. Nevertheless, this writer opts for the first
argument for the reason that it is only the seller’s duty of segregating the thing
tlnt is excluded. Had the legislature intended to exclude the requirement of

giving notice to the buyer, it would have put it expressly as it has done with the

requirement of segregation. (Bt

At this juncture a point should not be left without being noted. That 1s
for risk to be transferred from the seller to the buyer by operation of the law,
there shall be a compulsory date of delivery. If there is no time frame, one

St e

can’t talk of delay, and if no lateness, no transfer of risk by the operation of the

— e
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law. In fact one may take that a reasonable period time may be used, but it 1s
very difficult to think that the legislature has intended to employ such broad
interpre’tation.9S Rather the intention of the legislature must have been a

compulsory date of delivery.
4.5.2.2 Sale on Trial

In sale on trial, the conclusion of a contract of sale is subject to a
condition precedent that is the prospective buyer’s trial of the thing and his
express or implied acceptance of the thing. Until the prospective buyer’s
implied or express acceptance is ascertained, there is no sale contract. In such

circumstances, desplte the fact that the thing has been delivered to the

prospective buyer for t11al risk is not transferred to him rather it remains with
RrOSp= =

the prospective seller?® Because it is only where there is a valid contract that
e

delivery transfers risk from the seller to the buyer. The rule enshrined in sale

on trial is in line with the principle of res peril domino, but it is an exception to

the rule that dwmﬁkﬁmm the seller to the buyer.

On the other hand, if the prospective buyer declares his acceptance.in

the course of tlymg the thmg or_remains _silent after the trial period has

e]amewwﬁtﬁgt Shwd to have been concluded and the risk-shatl

be transferred from the seller to the huvL
e e =

But it should be noted that the way the prospective buyer tries the thing

matters a lot. It seems that the prospective buyer must follow the ncninﬁlidu_se

process. %% The trying should be made by putting the thing into its n normal use.

Otherwise, it would be absurd to make the prospective seller bear the risk of

loss of or damage to the thing that has occurred as a result of the prospective

buyer’s failure to comply with the normal use process in trying the thing.

—
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Moreover, it could be said that we should have to inject into Art. 2383
that the prospective buyer shall be obliged to preserve the thing as of the day
he has impliedly or explicitly notified the prospective seller that he rejected the
thing. In fact, it might be argued that this would be taking the law too far than
what the law maker has mtended Because, no contractual IelatIOHShlp has
come into existence eleatmg a mutual commitment between the parties.
However, that notwithstanding, at least equity requires the rejecting
prospective buyer to preserve the thing at the prospective seller’s expenses up

until the thing is restituted into the hands of the latter.

4.5.2.3. Buyer’s Refusal of Deli\?ery Owin.g to Defect or Non-

Conformity

In principle, risks automatically pass to the buyer when the thing sold is

Wm_. However, this is so provided the buyer accepts what has been

delivered. But if the buygr rejects wlmhas_he%eliw:fei to him on the

ground that it is not in eoxéfornliﬁtv;;y_v__j;t_ghe_c_(n;tract and he declares or requests
o — 7 — T —

the cancellation of the /contract, or demands the replacement of the thing

despite delivery, risks remain with the seller according to thea contrario
Y

reading ofl, t. 2324(2) of the Civil Code of Ethiopia. This article seems toc

refer only to non-conformity of the thing to the contract. But it also implies

defect in the thing. Because as it could be inferred from the close reading of
the provisions of the Civil Code dealing with defect and non-conformity, the
code in many respects speaks of defect when it speaks about non-conformity

and vice versa. ,,zﬂ"helef(ne where there is defect in the thing delivered or the.-

thlng_d_@h_vered doesn’t conform to the contract, risks shall not be transferred to

the buyer at the time of delivery on condition that ., first the warranty against

detect or non-conformity has not been lifted up by the contract'y second . the
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~ ii1) it doesn’t possess “the quality or specification” tendered in the contract.

buyer has declared or requested the cancellation of the contract or has

demanded the replacement of thing delivered.''

However, it should be noted that the defect or the non-conformity shall
be a warrantable one for the buyer to make use of Art.2324 (2). 2 A defect is

warrantable where: 1) the thing delivered doesn’t possess the quality necessary

fog-1its usual use or ES_‘_ merchantable use, 11) it doesn’t have the quality

necessary for its special use as stated explicitly or implicitly in the contract, or

103

On the other hand, there shall be a warrantable non-conformity where “the
seller delivered to the buyer part only of the thing sold or a greater or less
quantity than” he agreed to deliver, or the thing delivered is entirely different
or is “of a deferent species” from the one agreed in the contract. a4

Moreover, prior to declaring or demanding the cancellation of the

contract, or requiring the replacement of the thing, the buyer shall give notice

immediately to the seller as to the defect in the thing delivered or its non-

105

conformity after having examined it. "~ The examination of the thing sha]] be

made at the time of dehvw 1. e at the time when risks are transferred or L Autld

have beééen “tt’a'nsggr,«gd Thelefme the buyer to make use of Art,

23 24(2), he shall comply with all these procedural requirements.” |
o

@The buyer, however, is not absolutely free in such circumstances. He is

under obligation to pzserve the thing at the expensesof the seller when he

107

rejects delivery). ' To this writer surprise, no sanction has been provided in the

Civil Code sl}_ou]:cf the buyer fail to discharge his obligation of preserving the

thing and as a result the thing has perished or deteriorated. So, who should bear

the risks in such cases? Is the seller going to bear the risks or the buyer? In the

opinion of this writer, the buyer shall be liable for the loss of or damage to the

s



thing . Because firstly the issue who bears the risks of loss comes into picture
when the thing 1s lost or deterioratea at the fault of neither of the parties .If
either of the partieé?é Et\tiault, the one who 1s at falit shall be liable. Secondly,
if the seller is made to bear the risks of loss caused due to buyer’s failure to
discharge his duty of présewation, it would be nonsense for the law to impose
such duty on th@lt;ﬁgzeéq'. Therefore, though the law is toothless as it stands now,
we should have to read into Art.2321 (1) that the buyer shall be liable where
the thng is lost or gets dalnaged?e_l_s-;“é 1'ésult of buyer’s failure to observe his
duty 0%_.1-;;_el.‘$-eve1'ing thing.

—

T~

4.6.Comparative Analysis for the Chapter .

In the preceding sections it has been attempted to examine the role of
delivery 4¢n the transfer of ownership and risk in sale of corporeal chattels
under different legal systems. Now let’s analyze the Ethiopian law in

comparison with the three legal systems under consideration.

Under Ethiopia law, as it is under Roman law, in sale of corporeal
chattels ownership is transferred from the seller to the buyer by delivery. In
both of these two legal systems parties are at liberty to agree to the effect that
despite delivery ownership shall remain with the seller up until the price is
paid fully. However, peculiar to Ethiopia law, such an agreement will not have
effect against third parties unless it has been entered into registry established
for this purpose at the locality where the buyer resides. While no such

requirement 1s stated under Roman law.

However, in contradistinction to Ethiopian and Roman laws, French and
Louisiana law have incorporated that in sale of corporeal chattels ownership
shall be transferred as between the buyer and the seller upon the perfection of

contract. In both legal systems a contract of sale is perfected at the moment the
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parties have speciﬁed the thing 10 be sold and fixed its price. Moreover, the
effect of transfer of title over a thing prior t0 delivery 18 limited to the parties,
that is, 1t can’t be asserted against third parties. Thus, it 18 doubtful that the
buyer’s right over a thing prior tO delivery upon perfection of the contract fits
the description of real right of ownership. Besides, where third persons are
concerned, 1M both French and Louisiana law, delivery is required to transfer
ownership. For this reason it 18 VETY difficult to claim that ownership stricto
sensu, 1 transferred to the buyer prior O delivery upon the perfection of the
contract of sale. Rather it seems that, 1t is by delivery ownership 10 its real

sense 18 iransferred from the seller to the buyer.

Moreover, 10 poth French and Louisiana 1aw . transfer of ownership as
petween the seller and the buyer 18 delayed if the perfection of the contract s
delayed. In both these two legal systems, the perfection of a contract of sale 18
delayed where: 1) the sale relates tO things to be sold by count, weight - O
measurg 2) the sale relates 1O undetermined things, 3) the thing to be sold
has not yet come into existence, OF 4) the contract of sale 18 suspensively
conditioned on an uncertain future event, for instance sale on trial. In the last
two cases, a contract of sale shall be perfected and transfer of ownership as
petween the parties shall be effected as between the parties where the thing {0
be sold comes into existence and the condition 18 met, respect'wely, in both
French and Louisiana law. In respect to case (1) and (2) there is substantial
difference between French and Louisiana law:. According 10 French law, 10
cases (1) and (2) the contract 18 perfected and ownership 18 transferred as
between the parties when the thing have been counted, weighted or measured
and the thing has been segregated, respectively. By contrast, Louisiana law
provides that in addition to undertaking the acts provided for under French
law, there shall be delivery to perfect the contract and thereby transfer

ownership.
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On the other hand, French and Louisiana law have recognized that
parties can agree that despite the perfection of the contract ownership over the
thing sold shall remain with the seller until the price is paid fully.
Nevertheless, in such circumstances, Louisiana law, in contrast to French law
provides that despite such an agreement ownership shall be transferred to the
buyer if the thing is once delivered to him though the price has not yet been

paid.

In relation to transfer of risks of loss, Ethiopian is , in contrast to Roman
and French law , in striking similarity with Louisiana law. Both Ethiopian and
Louisiana law have provided that risks of loss of the thing sold shall be
transferred to the buyer at the moment the thing has been delivered to him.
Nonetheless, there is a notable difference between these two legal systems.
Under Ethiopian law, in contrast to Louisiana law, the principle of res perit
domino 1s functional save the exceptions since ownership is transferred upon

delivery together with risks of loss.

On the other hand, in both Ethiopian and Louisiana law the rule that
risks shall be transferred to the buyer by delivery is subject to exceptions. In
both these two legal systems risks shall be transferred to the buyer in the
absence of delivery where the buyer is late in taking delivery. However, this
rule has an exception under Ethiopian law unlike Louisiana law. According to
Ethiopian law, the buyers delay to take delivery may not transfer risks from the
seller to the buyer if the thing sold 1s fungible. In such cases, however, by way
of exception risks of loss shall be transferred to the buyer where the thing sold
has been individualized for the execution of the contact and the sellers has sent
notice to the buyer to that effect or, if individualization the thing is impossible
owing to its nature, where the seller has taken all the necessary measures to

facilitate the delivery of the thing. However, in all those cases where the buyer
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is late in taking delivery, the seller is under obligation to preserve the thing at
the expenses of the buyer according to both Ethiopian and Louisiana law.
Nevertheless, Ethiopian law has provided no sanction for the seller’s failure to
observe his obligation of preserving the thing while Louisiana law has made
the seller liable for risks of loss of the thing that occurs as a result of his failure

to preserve the thing notwithstanding the buyer is late in taking delivery.

Moreover, Ethiopian law provides that risk shall not be transferred to

the buyer upon delivery where the thing delivered is_dgfective or doesn’t

cconform to the contract provided that the buyer has declared or required the

s_,___

cancellatlon of the contract, or demanded the replacement of the thmg, On the

contrary, Louisiana law has restricted the application of the exceptlon that
despite delivery risk shall not be transferred to the buyer in cases of non-
conformity and provided that the buyer has required the dissolution of the
contract. However. in both Ethiopian and Louisiana law, the buyer is obliged
to take all the necessary actions for the preservation of the thing. But, in
contrast to Louisiana law which has made the buyer liable for any risks of loss
that would happen as a result of his non-observance of the duty to preserve the
thing, Ethiopian law has imposed no sanction on the buyer should he fail to

preserve the thing thereby causing the loss of the thing.

recognized one more exception to the rule that 1lsk shall be transferred upon

> risk 1s not to b(;nsfene to them buyer

upon delivery according to Ethiopian law while it is transferred to the

prospective buyer upon delivery according to Louisiana law.

On the other hand, in contradistinction to Ethiopian and Louisiana law,

French and Roman law have set the rule that risks of loss shall be transferred



1 to the buyer upon the pel'f /thOll of the contract of sale. In both
val systems a contract of sale is perfected when the two parties
n the thing to be sold and its price. Despite this, however, there is
ference between these two legal systems. The French law has
e principle of res perit domino while the Roman has not. This is
e former law a contract of sale is translative of ownership making
s an incident to ownership. While in the latter law contract of sale
fer ownership. According to Roman law, in spite of the fact that
mains owner until delivery, risk of loss is transferred upon
‘the contract; this is the converse of the principle of res perit

he thing perishing to non-owner.

is also one point of commonality between Roman and French
two legal systems, since the transfer of risk from the seller to the
cted upon perfection of the contract of sale, transfer of risk is
e the perfection of the contract of sale is delayed. The perfection
of sale shall be delayed and risks of loss may not be transferred to
he following cases according to Roman and French law. Firstly,
e relates to things to be sold by count, weight . or measure, up
ngs has been counted, weighelor measured the risk of loss shall

the seller. Secondly, where the contract of sale relates to
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Conclusion and Recommendation

Sale is one of the means by which ownership over a thing is transferred
from one person to another. For a sale to be constituted, the three basic
elements must exist. These are the price, the thing and the consent (contract). It
has also been underscored that in sale of corporeal chattels, it is the obligation
of the seller to effect delivery of the thing and the buyer to taxeit. Delivery
commonly refers to the transfer of possession from one person to another. It
has been as well pointed out that the legal consequences that delivery could
bring about, however, differ from jurisdiction to jurisdiction. It has also been
noted that delivery could be made in different manners. The modes of delivery
adopted by French, Louisiana and Ethiopian law have remarkable resemblance
with that of Roman law. Ethiopian law has expressly provided for three modes
of delivery. These are, actual delivery, handing over of documents and
constructive possession. However, one more mode of delivery could be added
through constructiomi.e. traditio brevi manu. This is by taking the a contrario
reading of Art. 1147(1) of the Civil Code together with Art. 1147(2).
Accordingly, a person who has begun to posses a thing on behalf of another
shall be considered as possessor thereof if he proves by any means that he
possesses it for himself. Thus, possession is transferred from the lawful
possessor of a thing to its mere holder without a need for actual physical
handing over of the thing, by traditio brevi manu. In a contract of sale
concluded between a possessor of a thing and its mere holder, delivery is
effected by agreement alone, i.e. traditio brevi manu. To this effect, the then
mere holder, can adduce the sale contract as a means to prove that he no more

possesses the thing on behalf of another person he rather, possesses it for

himself. Pail
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It has also been stated that the seller is required to deliver the thing at
the right time. In all the legal systems under consideration time of delivery is
subject to the agreement of the parties. However, if no time is specified in the
contract, delivery shall be made within a reasonable time under Roman and
Louisiana law whereas under Ethiopian law, following the French law, it shall
be effected immediately upon buyer’s request to this effect. Nevertheless, to
avoid the absurdity that could arise by requiring the seller to deliver the thing
immediately upon the request of the buyer, it is recommendable that Art. 2276
of the Civil Code should be amended to read as if no time of delivery 1s
provided in the contract, delivery shall be made within a reasonable time
following the buyer’s request for delivery. Moreover, failure to deliver the
thing timely could give rise to the demand by the buyer of specific
performance or cancellation of the contract and claim for damage, if any,
according to French, Louisiana and Ethiopian law while 1t could only give rise

to claim for damage by the buyer under Roman law.

It has been as well remarked that in all the legal systems under
consideraﬁon, the seller is required to deliver the thing at the place of delivery.
The place of delivery is to be designated in the contract in all the jurisdictions
under consideration. In the absence of any stipulation in the contract
designating the place of delivery, the seller shall deliver the thing at the place
designated by the respective laws. However, the obligation to deliver the thing
at the right place is not sanctioned under Roman. French and Louisiana law.
While Ethiopian law provides that the seller’s failure téﬁgﬁtew of the thing at
the place he is bound to deliver may result in the cancellation of the contract
and claim for damage where the requirements laid down in the Civil Code are

met.
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It has been also attempted to spell out the decisive role that delivery
plays in the transfer of ownership and risk in sale of corporeal chattels.
Ethiopian Law, like Roman law, states that in sale of corporeal chattels the
transfer of ownership over a thing is accomplished, from the seller to the
buyer, by delivery. The moment the thing is delivered to the buyer, he will
become owner thereof. However, there are two cases to which the rule
ownership is transferred with delivery doesn’t apply. One being, similar with
Roman law, sale with ownership reserved, and the other is sale on trial. On the
other hand, it has been observed that under French and Louisiana law
ownership is transferred to the buyer at the time of the conclusion of perfect
sale contract as against the seller save the exceptions. However, it 1s by
delivery ownership is transferred from the seller to the buyer as regards third

parties.

A point has also been made to show the role that delivery plays in the
transfer of risk from the seller to the buyer. In both Ethiopian and Louisiana
law. in sale of corporeal chattels delivery transfers risk from the seller to the
buyer save the exceptions. While under Roman and French law, it is the
perfection of sale contract that transfers risk from the seller to the buyer.
According to Ethiopian law, the moment delivery is effected, risk of loss shifts
from the seller to the buyer. However, this rule doesn’t hold true where the
buyer is “late in paying the price”. Nevertheless, it is recommendable that the
phrase “paying the price” under Art. 2325(1) of the Civil Code shall be
amended to mean “taking delivery”. Since it has been identified that there is
mistranslation and taking this article as it is will restrict its application
purposelessly to cases in which the payment of the price and delivery of the

thing is to be effected simultaneously.
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In connection with what has been said in the above paragraph, an
attempt has been as well made to discuss that where the buyer is late in taking
delivery, the seller is under obligation to take all the necessary measures for
the preservation of the thing at the expenses of the buyer. Nonetheless, no
sanction is provided should the seller fail the discharge his duty of preservation
thereby causing damage to the thing. Therefore, it is recommendable to back
this obligation of the seller with a sanction by enacting a law which makes the
seller liable for the risk of loss of the thing that might occur as a result his

failure to observe his obligation of preservation.

The other case in which the rule that risk shall be transferred to the
buyer with delivery will be set aside is where the buyer has pronounced or
required the cancellation of the contract or has demanded the replacement of
thing on the ground that the thing delivered is defective or doesn’t conform to
the contract. In such cases, needless to say, the buyer is under obligation to
preserve the thing at the expenses of the seller. All the same, no sanction is
made available in the Civil Code should the buyer fail to preserve the thing
thereby causing damage to the thing. Thus to back this provision with legal
force it is recommendable that a legislation should be issued to the effect that
the buyer shall be held liable for any damage that might happen should he fail
to observe his duty of preservation. On the other hand, it has been also noted
that risk is also not transferred in cases of sale on trial. Despite the delivery of
the thing to the prospective buyer, risk remains with the seller. However, it 1s
recommendable that the way a prospective buyer tries the thing must be taken

into account in determining the question of risk.

Finally, in the opinion of this writer, Ethiopian law seems to be better
off than the other legal systems we have considered in providing that

ownership and risk shall be transferred from the seller to the buyer upon
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delivery. Because effecting the transfer of ownership or risk, or both prior to
delivery has it own problem. For one thing, the right that is transferred to the buyer
before delivery simply tantamount to personal right. Because it can't be asserted
against third parties and no sale is effective against third parties until delivery is
effected. Thus making the transfer of ownership upon delivery avoids the absurd
distinction between ownership with regard to the seller and ownership with regard to
all other peons.” For another, making the buyer bear the risk before delivery is
"inconsistent with the contractual nature of sale and realistic expectation of the
parties"3 This is because, firstly the contract of sale is a synallagmatic or bilateral
conkrzet in which the parties obligate themselves reciprocally, so that the obligation
of each party is correlative to the obligation of the other. Accordingly, when the
performance owed by one becomes impossible because of some contingent event,
the contract is dissolved and the obligation of the other extinguished. Secondly, the
cause of the buyer obligation to pay is an expectation of a transfer of ownership and
delivery, because without both he will not be owner in its true sense. Thus, if the
thing is destroyed before delivery. the seller can't perform his obligation of delivery
and. consequently, the buyer should be released from his obligation to pay.
Therefore, until delivery, the thing should be at the seller's risks. This is " logically
consistent and practically efficient". * For transferring risks with delivery can be
expected usually to conform with the probable intent of the parties in the absence of

an express agreement to the contrary.
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