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ABSTRACTS 

This paper aims to assess the Ethiopian law and practices of compensation of victims of 

human rights violations in light of international human right laws. It is motivated by the 

questions of whether and how the Ethiopian law and practice relate to the international 

law and practice with regard to compensation of victims for human rights violation. It 

appears at the beginning that the Ethiopian civil code provisions of extra-contractual 

liability would cover human rights violations per se. However, questions of causation, 

assessment, and enforcement-among others, triggers some other questions that the civil 

code seems arguably fail to address. For instance, whether the questions of moral 

damages and immunity of public official's responsibility are properly covered by the 

Ethiopian law and practice in light of the international human rights law seem to be 

debatable. This paper attempts to provide a general understanding of the Ethiopian law 

and practice of compensation of human rights violation in light for the international 

human rights law. 
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CHAPTER ONE 

INTRODUCTION 

This paper aims to assess the Ethiopian law and practices of compensation of victims of human 

rights violations in light of international human rights law. It is motivated by the questions of 

whether and how the Ethiopia law and practice relate to the international law and practice with 

regard to compensation of victims of human rights violation. It appears at the beginning that the 

Ethiopian civil code provisions of extra-contractual liability would cover damages for human 

rights violations. However, the relevance and comprehensiveness of the civil code provisions to 

address compensation of human rights violations is questionable. Furthermore, questions of 

causation, assessment, and enforcement among others, triggers some other questions that the civil 

code seems to arguably fail to address. For instance, whether the questions of moral damages and 

immunity of public official' s responsibility are properly covered by the Ethiopian law and 

practice in light of the international human rights law seems to be debatable. This paper has 

attempted to provide a general understanding of the Ethiopian law and practice of compensation 

of human rights violations in light of the international human rights law. 

The first part deals with the theories of remedies in the law. It discusses the remedies of 

violations of legal rights and the underlying theoretical justifications with regard to various 

international human rights instruments and the Ethiopian laws. It tries also to draw a general 

progress legal development of remedies particularly in the international arena through 

incorporation of certain kinds of remedies in various international law instruments. This first part 

especially aims to set the ground to understand the theory and importance of remedies in law. 

The second part deals with compensation of human rights victims. It seeks to answer such 

questions as what are the guiding principles of compensation, what are the assessments, 

enforcement of award of compensation. It focuses on the international legal arena leaving the 

Ethiopian case to the subsequent part. It considers compensation in the international instruments 

such as the European human rights systems, inter-American systems, and African human rights 

system. This part seeks particularly to highlight the international law and practice of 

compensation as a remedy of human rights violations. The third part deals with the Ethiopia law 

of compensation. It explores the law mainly the civil code provisions dealing with extra-



contractual li ability and how these provisions relate to the question of compensation of human 

rights violations. Finally, I shall attempt to draw the comparisons between the international 

human rights law context of compensation of human rights victims and the Ethiopian context. It 

ends by some conclusion remarks and recommendation. 

Methodologically, I wi ll depend predominantly on primary sources such as treaties, Ethiopian 

laws and such as other subsidiary sources as court decisions and human ri ghts law literature. I 

have also cond ucted both structured and unstructured interview with mainly Ethiopian law 

practitioners on issues of assessment of compensation. Specifically, I have interviewed a number 

of judges, prosecutors, and lawyers from Federal courts, and Oromia, regional states. The results 

of my interview general attest to the assertion that the Ethiopian law and practice tends to show 

some disparity from the international human rights law on questions of compensation of human 

rights victims. 

1.1. Background of the Research 

Compensation is on of the basic remedies for violations of human rights. The international 

human rights instruments provide compensation for victims as one of the essential remedies of 

violations of rights. For instance, Alt.8 of the Universal Declaration of Human Rights (UDHR), 

Art.2(3) of the International Convention on Civil and Political Rights (ICCPR), and other 

regional instruments like Art.7 of the African Charter on Human and Peoples' Rights, Art.l3 of 

the European Convention on Human Rights and Art.25 of the American Convention on Human 

Rights provide remedies for violations of Human Rights. 

Human rights may be violated either by the public authorities or private individuals. The issue of 

compensation arises therefore, in both contexts i. e. both against the state or public officials and 

private individuals. Thus the claims of compensation may be lodged both against the state and its 

officials as well as private individuals. 

In Ethiopia too, compensation is one of the remedies for violations of rights. Generally speaking, 

compensations issues in Ethiopian law primarily fall in the area of extra-contractual liability, the 

part of the Civil Code. Accordingly it is basically governed by the civil code provisions and the 

regular judicial power of the courts. This part of the code, among others, bases extra-contractual 
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liability on violation of the law, in that vio lation of any law amounts to fault and therefore a good 

ground for liability provided other requirements are met. The Civil Code also bases extra­

contractual liabili ty on vicarious liability and even strict liability. Thus, a victim of violations of 

human rights is protected based on these provisions of the civil code. 

From a general point of view, it seems that victims of human rights violations were protected 

under the Ethiopian laws as they may claim compensat ion based on the provision of the Civil 

Code extra-contractual liability rules. However, the practical application of these rules to the 

violations of human rights particularly and the sufficiency of these rules to properly address the 

compensation is questionable. This paper therefore, has tried to make such a crucial assessment 

of the Ethiopian laws of compensation in light of the international standards. 

1.2. Statement of the Problem 

The legal framework of Ethiopia seems to give some platform for victims of human rights to get 

compensation. However, the institutional framework and the actual practice are less hospitable 

for those victims to be compensated for the violation or right they sustained. The issue of 

compensation has not been part of the agenda and the victims did not also seem to be particularly 

oriented towards the remedy of compensation. Thus, even if we have taken that the Ethiopian 

laws are capable to address claims of compensation for human rights violations, the orientation of 

the persons i. e. individuals as well as the government official did not aware of the remedy of 

compensation. Actually, the law is even flawed in the sense that they lack comprehensiveness 

and consistent structures that properly guide the judges to enforce the victims' right for 

compensation. 

1.3. The Research Questions 

This research paper seeks to deal with the question whether the Eth iopian law of compensation 

can capably address the claims of compensation of human rights victims, and also assess the 

efficacy of these rules in light of the practical situations such as the awareness and attitude of the 

law enforcement officials, victims and lawyers and the judiciary. To be more specific , it has 

attempted to answer the following questions: 
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• Does the Ethiopian law sufficiently address Issues of compensation of human rights 

violations? 

• Do the legal and practical modalities of compensation of human rights violations conform 

to the international human rights standards? 

Based on the findings on these two grand queries, the research has addressed other micro issues 

such as what actually hinders the victims of human rights violations to claim compensation? 

What exactly hinders judges to award compensation for human right violation? These leads to an 

assessment of, not only the legal issues but also the practical issues such as the attitude and 

awareness of the law enforcement system of Ethiopia on this matter. 

1.4. Research Objective 

This research has attempted to explore the potential and limitations in the Ethiopian legal 

framework on compensation of victims of human rights violations based on the international 

standards on compensation for victims of human rights violations. It has tried to answer the 

questions whether the existing body of rule and principles in the Ethiopian law could sufficiently 

address the issues of compensation of victims of human rights violations in the line with the 

international minimum standards, whether the existing institutional and practical real ities of 

Ethiopia could allow an effective system of compensation for victim of human rights violation in 

line with the international standards, and how the incumbent legal, institutional and practical 

affairs should be reformed so as to create an effective system of compensation for victim of 

human rights violations. 

1.5. Method of the Research 

The research is comparative in approach. It has evaluated the international juridical standards on 

compensation of victims of human rights violation and then based on the findings of that 

assessment appraises the Ethiopian situation against the background of the international. It is al so 

both about the legal standards and the practical facts . The assessment includes analysis and 

synthesis of the rules and principles as well as the practical operations of the judiciary and other 

institutions relevant to the matter. For example, for the international part, I have considered the 

practice of international human rights agencies and for the national i. e. Ethiopia, I have seen the 

judicial practice and the prosecution. 
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1.6. Scope of the Study 

This research is framed for the analysis of compensation for human rights violations. The 

analysis covered specifically the Ethiopian legal framework on compensation for victims of 

human rights violations and the practical application. The concept of human rights is broad and 

as principle all breaches of human rights calls remedy/compensation. However, this research did 

not aim to evaluate all categories of human rights vio lations and the remedy/compensation that 

fo llows. Similarly, human rights violations have been committed by the state and individuals by 

their personal capacity. However, in this research emphasize was given for human rights 

vio lations committed by state machinery against fundamental rights like the right to life, the right 

to liberty and prohibition against in human treatment. 

1.7. The Significance of the Research 

The significance of this research paper lies in the fact that, this paper has intended to address an 

issue of topical interest to the legal practice and academics of Ethiopia at the current moment. 

Unlike the international reality we have observed that victims of human rights violations do not 

seem to be awarded fair compensation. This paper would deal with this matter based on sources 

and methodology that allows comprehensive treatment of the subject in a fashion that helps to 

clearly identify the problem and suggest the solutions. This subject is not so far studied with the 

depth and analysis that it requires and this paper has attempted to deal with it with the depth and 

analysis required by the subject. Furthermore, the results of the research has contributed to future 

researchers on this and related topics. It contributes also an invaluable in put to policy makers to 

legislate and change the current system for better. 

1.8. Limitation of the Study 

In the process of conducting this study the researcher came across some problems. Above all 

cases related to the subject matter under research were not avai lable. Almost all victims of human 

rights violations were not aware of the law to seek compensation for the breach of fundamental 

rights. In parallel way, courts were not in position to host cases of human rights violations that 

have invoked under few circumstances. Thus, non existence of practice hindered the judiciary to 

feed me with fu ll information and respond to questionnaires di stributed to them on time. On the 
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other hand , as far as my knowledge is concerned the issue under research were not sufficiently 

researched, thus, it has an impact to get base line information used as a spring board for th is 

research. 

1.9. Sources of the Research 

The research depends on both primary and secondary sources. The legal analysis depends on the 

primary sources, the laws and cases. The practical analysis depends on secondary sources such as 

interview, cases, literature and personal observations. In particular, I have conducted interview 

with judges, lawyers and victims of human rights violations on structured questions, and I have 

also distributed questionnaires to assess the practical aspect of the research problem. 
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CHAPTER TWO 

REMEDIES FOR HUMAN RIGHTS VIOLATIONS 

If the plaintiff has a right, he must of necessity have a means to vindicate and 
maintain it, and a remedy if he is injured in the exerci se, or enjoyment of it, and, 
indeed it is a vain thing to imagine a right without a remedy; for. ... want of a 
right and want of a remedy are reciprocal. I 

Thus, the law is in conceivable and untenable without remedies. In fact remedies are inseparable 

part of the law that no legal norm is complete without corresponding remedy. In this part, I will 

explain the main theories of remedy so as enable a deeper analysis of the subject in the remaining 

part of this paper. As I have mentioned in the introduction, remedy cuts across all the legal 

regimes. However, my discussion mainly relates to the application of remedy compensation in 

relation to the victims of violation of human rights. 

2.1. Remedies in General 

A legal remedy is a legal right2 It could be material compensation, declaration of right, or any 

other activity a perSall who sLlstained wrong under the law may be entitled to. Several types of 

remedies may be available to a legal wrong depending on the factual and legal circumstances. 

For instance, a victim of motor vehicle accident under the Ethiopian law may be entitled to 

material compensation that varies based on numerous facts such as the extent of the harm 

suffered and the loss of income sustained due to the harm. J Such a victim may also be entitled to 

moral damages based on the judicial judgment of the fac ts. In thi s context, therefore, the legal 

rights to a remedy focus on the right to compensation, the procedural ri ght to compensation and 

the procedural right to enforce compensation. While recognizing that it is not the only right 

victims seek and they have broad range of needs and seek a variety of remedies, including for 

example restitution, rehabilitation, and satisfaction, my focus remain on the remedy of 

compensation. 

I Dinah Shelton, Remed ies in Intern at ional Human Rights Law, (Oxford University Press, Oxford, 1999), p. 63 

2Id, P.38 

3 Civil Code of tile Empire of Ethiopian, 1960, Pro. No. \65, Neg. Gaz" Year 19. NO.2. Article 208 1 
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Early legal systems unified the goa ls of redress, deterrence, and punishment, failing to distinguish 

between public and private law when an individual commi tted a wrong; punislunent of the 

perpetrator and justice for the victim usually were merged tlu'ough victim self help encouraged or 

regulated by law. 4 Retaliation, a form of negative restitution by equi valence, was permitted by 

several ancient codes, including the code of Hammurabi, mosaic, and Roman law. 5 

It has been suggested that the law of remedies developed in legal systems to replace private 

revenge6 As legal systems developed, they came to separate the private action for redress and the 

public criminal prosecution on behalf of society as a whole, which claimed the right to punish 

wrong doers
7 

The most common principle in a ll legal systems is that a wrong doer has an 

obligation to make good the injury caused, reflecting the ai m of compensatory justice. For 

instance, Roman law came to permit wrong doers in certain cases to pay compensation in money 

or in kind 8 Today, most written constitutions expl icitl y secure remedial rights. For instance, 

China provides for remedies for goverlUllental misconduct per Article 41 of its constitution. 9 

2.1.1. What is Remedy? 

Remedies are needed because harms occur. It functions as treatment for an inj ury, as a means for 

counteracting same thing undesirable or a means for legal reparation. The right to remedy is a 

secondary right, deriving from a primary substantive right that has been breached. So if there is 

no primary right, there can be no secondary right. The right to remedy presupposes a victim 

whose primary rights have been violated. In most legal system, including the international legal 

system, 10 the philosophy of remedial justice provides the fo undation for the law of remedies, the 

primary function of remedial justice is to rectify the wrong done to a victim, that is, to correct 

injustice. 

4 Dinah Shelton, Cited above at note 1, p. 58 

5 Ibid 

6 Ibid 

7 Id. p. 59 

8 Ibid 

9 Id, p. 62 

10Ict,P.38 
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2.1.2. Types of Remedies 

As briefly mentioned above, there are several types of remedies the victim of legal wrong may 

claim. The types of avai lable remedies may vary depending on the legal regime under 

consideration. Remedy may be provided through judicial, administrati ve, reparation , including 

compensation, to victims. Remedies may include an award of damage, declaratory relief, 

injunctions or orders, and attorney's fees and costs. The scope of application of remedies varies 

based on the effects of wrongs committed or omitted against victim. But, in this research 

emphasis is given for remedies available under human rights violations. However, I shall 

consider compensation and the underlying rationale in classifying types of remedies. There are 

generally two models remedies of compensation: the corrective model and the economic model. 

Unlike the corrective justice model, which primarily determines the consequences of a wrong act, 

economic theory is said to help to define the substance of what constitutes the wrong. I I This 

approach has its own impact specifically in awarding remedies (compensation) in human rights 

violations. Such a commodification seems inappropriate for human rights discourse and practice 

because rights violations are often in commensurable. 12 

Corrective justice by and large focuses on fairness to the victim tlu·ough award of restitution or 

compensation. On the other hand economic model focuses on incentives for damages that equal 

the fu ll value of the injury to the victim. They are incapable of restoring or replacing the rights 

that have been vio lated. One who is physically or emotionally disabled as a result of torture 

cannot, by the payment of money, have the means restored that were there originally. 13 

2.1.3. Remedies for Human Rights Victims in Particular 

As mentioned above, remedies apply to almost all legal rights. Then what makes the cases of 

human rights patiicular as such? Protection of victims of any legal wrong through remedies can 

be awarded for victims of human rights vio lations through a given state institutions just like any 

criminal law functions, for instance. The point of departure, however, is that conventional crimes 

II ld, p. 40 

12 d, p. 43 

13 Compensation victims of Human Rights Violations (WWW.tanda. Netlerin (pdf.) p. 23 
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are committed by people in their private capacity against national penal law, and governments are 

not, in principle, responsible for the illegal conducts involved. On the other hand, acts 

constituting human rights violations are committed by organs or persons in the name of or on be 

half of the state. Government may also, in specific cases, be responsible for the acts of private 

individuals. These acts may constitute violations of the fundamental rights and freedom s of 

persons under international human rights law. This implies that there is no clear boundaries rather 

overlap between the two concepts. Although there is no clear rule like the case of redress 

Iremedies for victims of human rights violation victims of conventional crimes need to be 

protected by the general principle of redressing victims. Some efforts have been made to increase 

the focus on the right of victims so as to encourage governments to provide them with adequate 

help and support by the international community. Accordingly, the United Nations General 

Assembly adopted, in 1985, the Declaration of Basic Principles of Justice for Victims of Crime 

and Abuse of Power, which had been approved by consensus by the seventh United Nations 

Congress on the prevention of crime and the treatment of offenders for this purpose (for the 

purpose under discussion). It tries to define the notion of victim of crime and abuse of power and 

specifies victim's rights of access to justice and fair treatment, restitution, compensation and 

assistance. To Shows the applicabi lity of this declaration with out di scrimination, the declaration 

sates that:-

"The provisions contained here in shall be applicable to all, with out distinction of any kind, such 

as race, color, sex, age, language, religion, nationality, political or other opinion, cultural beliefs 

or practices, property, birth or family status, etfl11 ic or social origin, and disability." 14 

On the other hand, the United Nation General Assembly on 15 November 2000 adopted 

convention against transnational organized crime, contains specific provisions in article 25 

concerning assistance to and protection of victims. The protocol to prevent, suppress and punish 

trafficking in persons, especially women and children, supplementing the convention, contains 

even more detailed rules regarding "Assistance to and protection of victims of trafficking in 

persons." 15 

14 U.N; G.A, Declaration of Basic Principles of Justice for Victims of Cri me and Abuse of Power, 1985, Paragraph, 3 
15 United Nations convention against Transnational Organized Crime, 2000, and protocol to Prevent, Supress and Punish 

Trafficking in Persons, Especially Women and Children, Supplement ing the Convention, Art. 6 
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With regard to the definition or com10tation of the term "victim" the Declaration of Basic 

principle of justice of victims of crime and abuse of power defines the term "victims" as persons 

who, individually or collectively, have suffered harm, including physical or mental injury, 

emotional suffering, economic loss or substantial impairment of their fundamental rights, through 

acts or omissions that are in violation of criminal laws operative within member states, including 

those laws proscribing criminal abuse of power. " 16 

This definition covers many categories of harm sustained by the people as consequences of 

criminal conduct, ranging from physical and psychological injury to financial or other forms of 

damage to their rights, irrespective of whether the injury or damage concerned was the result of 

positive conduct or fai lure to act. As cited in the declaration on principles of justice for victims of 

crime and abuse of power, "offenders or third parties responsible fo r their behavior should, where 

appropriate, make fair restitution to victims, their families or dependants. Whenever appropriate, 

persons responsible for criminal offences should make fair restitution to the victims of their 

crimes for any harm or loss suffered through restitution, the offender restores to the victim the 

rights that were breached. 17 

Human rights instruments refer to the obligation of states to embrace the substance of relief as 

well as the procedures through which relief may be Qbtained. International community has 

adopted different human rights instruments (norms) ahd responded to human rights violations by 

states in international and regional level and domestically as well. Thus, human rights law has 

provided remedies for victims of human rights violations. 

2.2. Remedies fO!· Victims of Human Rights Violations in International Law 

In the preceding section I have tried to forward the purpose and theoretical fo undation of 

remedies in a holi stic way. This section deals with the overall conceptual analysis of remedies in 

international level specifically for victims of human rights violations. The right to remedy has 

been guaranteed in different human rights treaties adopted globally and regionally . 

16 Cited above at Note 14, paragraph 1 

17 Id. , paragraph 8 
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2.2.1. General International Law 

On the matter of the right to remedy and compensation, the Universal Declaration of Human 

Rights (UDHR) has this to say; 

"Everyone has the right to an effective remedy by the competent national tribunals for acts 

violating the fundamental rights granted him by the constitution or by law." 18 

Similarly, the international covenant on civil and political Rights (ICCPR) makes it an obl igation. 

a. "To ensure that any person whose rights or ji-eedoms ... .. are violated shall have an 

effective remedy, not with standing that the violation has been committed by persons 

acting in an official capacity; 

b. To ensure that any person claiming such a remedy shall have the right there to 

determined by competent judicial, administrative or legislative authorities, or by any 

other competent authority provided for by the legal 5ystem of the state, and to develop 

the possibilities of judicial remedy; 

c. To ensure that the competent authorities shall enforce such remedies when granted. ,,19 

Articles 9(5) and 14(6) of the ICCPR provides that anyone unlawfully arrested, detained, or 

convicted shall have an enforceable right to compensation or to be compensated according to law. 

convention on the elimination of racial discrimination victims of human rights violations have 

been guaranteed victims with effective remedy as stated below:-

"State parties shall assure to everyone with in their jurisdiction effective protection and 

remedies, through the competent national tribunals and other state institutions, against any act of 

racial discrimination which violates hi s human rights and fundamental freedoms contrary to this 

convention, as well as the right to seek from such tri bunals just and adequate reparation or 

satisfaction fo r any damage suffered as a result of such discrimination,,20 

In the same way, Convention on the Elimination of All Forms of Discrimination Against Women, 

obliges states parties under take to establish legal protection of the rights of women on an equal 

18 Un iversal Declaration of Human Rights, 1948, Art. 8 

19 U.N Covenant on Civil and Political - Rights, 1966, Art. 2(3) 

20 International Convention on the elimination of All Forms of Racial Discr imination, 1965, Art. 6 
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basis with men and to ensure through competent national tribunals and other publ ic institutions 

the effective protection of women against any act of discrimination2
! Likewise, the United 

Nations Convention Against Torture obtains redress and has an enforceable right to fair and 

adequate compensation, in including the means for as full rehabilitation as possible. In the event 

of the death of the victims as a result of an act of torture, his dependants shall be entitled to 

compensation.
22 

Remedy of victims of human rights violations has been addressed in a number 

of other Declarations, Resolutions and other non treaty instruments. For instance; the Declaration 

on the protection of all persons from Enforced Disappearance provides:-

The victims of acts of enforced disappearance and their fami ly shall obtain redress and shall have 

the right to adequate compensation, including the means for as complete a rehabi litation as 

possible. In the event of the death of the victi m as a result of an ac t of enforced disappearance, 

their dependants shall also be entitled to compensation. 23 

The United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 

Power contains broad guarantees for those who suffer pecuniary losses, physical or mental harm, 

and substantial impairment of their fundamental rights' through acts or omissions, including 

abuse of power victims are entitled to redress and to be informed of their right to seek redress24 

The Declaration specifically provides that victims of public officials or other agent, who, acting 

in an official or quasi official capacity, violate national criminal laws, should receive restitution 

from the state whose officials or agents are responsible for the harm inflicted. 

2.2.2. Regional Instruments 

Remedies for victims of human rights violations have been recognized by regional human rights 

instruments as wel l. The European convention on Human Rights provides: 

21 Convention on the Eliminat ion or at! forms of Discrimination against women, 1979, Art.2(c) 

22 Convention against Torture and other Crue l, ln Human or Degrading Treatment or Punishment, 1984, Art. 14. 

2) International Convention for the Protect ion of all Persons from forced Disappearance, 2006, Art. 19. 

24 Cited above at note, 14, paragraph 5 
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"Everyone whose rights and freedoms as set forth in thi s convention are violated shall have an 

effective remedy before authority notwithstanding that the violation has been committed by 

persons acting in an official capacity." 25 

The American Convention on Human rights entitles everyone to effective recourse for protection 

against acts that violate the fundamental rights recognized by the constitution or laws of the state 

or by the convention, even where the act is committed by persons acting in the course of their 

official duties26 Under the American Convention on Human Rights the states parties are to 

ensure that the competent authorities enforce the remedies granted and, indeed, are obliged to 

respect and ensure the free and full exerci se of all rights guaranteed by the convention27 The 

American Convention on Human Rights also provides that everyone (person) has the right to be 

compensated in accordance with the law in the event he has been sentenced by a final judgment 

through a miscarriage of justice.28 

Under the African Charter on Human and people's right, every individual has the right to have 

his case heard, including the right to appeal to competent national organs against acts violating 

his fundamental rights as recognized and guaranteed by conventions, laws, regulations and 

customs in force. 29 

2.3. Remedies for Victims of Human Rights Violations in Domestic INa tional 
Level 

Human rights violations occur with in a state, rather than on the high seas or in outer space out 

side the jurisdiction of anyone state ultimately, effective protection must come from within the 

state. 30 Thus the most proximate and prompt remedy would naturally be that at the national level. 

As noted before, the founding stone of most remedies available in the international level is 

envisaged by international human rights and human rights treaties. With regard to domestic 

2S European Convention on Human Rights, 1950, Art. l3 

26 American Convent ion on Human Rights, 1969, Arl.25 

27 Id, Art.1 ( I) 

28 1d, Arl.lO 

29 African Charter on Human and Peoples' Right, 198 1, Art. 7 

30 Henry 1. Steiner and Philip Alston (cds.) Internat ional J-Iuman rights in Context: Law, Politics, and Morals: Oxford Un ivers ity 
Pres, Oxford 2000) p. 987 
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protections of human rights, one should have to consider the interpretation of international and 

national systems and the status of treaties with in states. 

2.3.1. International Norms in the National Structures 

First, it is worth noting that the national remedy of human rights is envisioned by the 

international norms. The rights to domestic remedies was first included in article 8 of the 

universal declaration of human rights, which states that everyone "has the right to an effective 

remedy by the competent national tribunals for acts violating the fundamental rights granted him 

by the constitution or by law,,31 It was also incorporated in the International Covenant on civil 

and Political Rights: 32 

It follows from the terms of these provisions that the remedies available must be effective and 

their enforcement must be ensured by the competent authorities . 

The remedy must satisfy international standards and, 33 national laws should be used only if it 

does not inhabit the appropriate enforcement of the applicable international law. 

It is true that international law determines the validity of treaties in the international legal system, 

i.e. when and how a treaty becomes binding upon Ii state as regards other state parties . 

In the process of applying treaties in the domestic system of state parties, one should consider the 

status of treaties in national law. The status of treaties in national law is determined by two 

different constitutional techniques. One is legislative incorporation which requires the provisions 

of ratified treaties should be enacted as legislation. Thus the legislative act creating the norms as 

domestic law is an act entirely distinct from the act of ratification of the treaty. The legislative 

bodies may refuse to enact legislation implementing the treaty. In this case the provisions of the 

31 Cited above at note 18, 

32 Cited above at note 19 

33 Dina Shelton, cited above at note 1,p.83 
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treaty do not become national law. This method of identifying the status of treaty instrument is 

true in UK and most common wealth countries and Scandinavian countries. 34 

On the other hand, there are countries in which ratified treaties become domestic law by virtue of 

ratification. States like France, Switzerland the Netherland, the United States and many Latin 

American countries and some Asian and African countries apply this technique. 35 In those states 

implementing legislation has been enacted for non self executing treaty provisions to make it 

easily enforceable /applicable by the courts. 

In states with the system of legislative in corporation, ratification of treaties is frequently a purely 

executive act not requiring prior approbation of the legislature
36 

An individual may invoke the 

provisions of a treaty before nationa l courts in automatic in corporation states in the absence of 

implementing legislation only when its provisions are considered to be self executing and when 

he has standing to do so. 37 Hence, self executing is similar to automatic incorporation. It creates 

rights and obligation for ind ividuals that are enforceable in the courts without legislative 

implementation of the treaty. 38 For instance, Courts of in the united states are bound to give 

effect to international law and to international agreements of the united states, except that a 'non 

self executing' agreement will not be given effect as law in the absence of necessary 

implementation. 39 Thus, an international agreement of the United States is not self executing:-

a. "If the agreement manifests an intention that it shall not become effective as domestic law 
without the enactment of implementing legislation. 

b. If the secrete in giving consent to a treaty, or congress by resolution, requires 
implementing legislation, or 

c. If implementing legislation is constitutionally required.,,40 

34 Henry J. Steiner and Phi lip Alston, Cited above at Note 3D, p. 1000 

35 Ib id 

36 Id, P. 1001 

37 Ibid 

38 Id , p. 2027 

39 Id. P. 1025 

40 Ibid 
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Certain types of treaties have traditionally been understood to be self executing and have been 

applied by courts without any implementing legislation. Consider bilateral treaties giving 

(reciprocally) rights to nationals of each party to estab li sh res idence fo r certain purpose in the 

territory of other party. 41 Under U.S. law as developed through consti tutional decisions of the 

courts), certain types of treaties cannot be self executing by require implementing legislation to 

have domestic effects
42 

Generally it is not relevant from an international law perspecti ve 

whether a treaty is self executing, since a state is obliged under international law to do what ever 

may a legislative enactment) to ful fi ll its treaty commitments. 43 

2.3.2. Dualist versus Monist Approaches 

There are two approaches as to the incorporation of the convention in their domestic law. Monist 

theories imagine a unitary world legal system in which national and international law have 

comparable, equivalent, or identical subjects, sources, and substantive contents. 44 Monists argue 

for supremacy of international law in relation to national law. 45 In its classical fo rmulation, 

monism asserts that all activity of states is regulated by the superior international law. 

In states that follow the dualist approach to international law, a convention needs to be 

transformed in to domestic law for application by the national enforcement institutions and for 

the beneficiary individuals or groups to invoke directly in the those national forums.
46 

This 

tradition has been practiced by countries like Germany, Italy and most states of Eastern and 

Central European
47 

Dualist theories distinguish between the system or publ ic order of 

international law and of national law-- each as its own distinguishable subjects, disti ngu ishable 

41 Id, p. 1026 

42 Ibid 

43 Ibid 

44 Id. P. 2004 

45 Ibid 

46 Id, p. 1002 

47 Ibid 
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structures and processes of authority, and distingui shable substantive content. 48 Thus the subjects 

of international law are only states, and its sources lie only in treaties and custom made by states, 

and its content in values only relations between states. Neither international law nor national law 

can per se create or invalidate the other of course a state may by its own custom or national law 

adopt rules of international law as the law of the land, through practices and theories of 

incorporation, transformation and adoption
4 9 

Some scholars have made a critics on such 

classification based on the very nature of human rights favouring the monism approach. Thus, 

such classification is out dated in practice and states may apply other implementation mechanism 

ofInternationallaw in to domestic law. 

As Takele stated the requirement of internalizing the substantive corpus of international human 

rights law is the aspiration that individuals and groups who are victims of violations of human 

rights avail themselves of law remed ies before local tribunals through local procedures just in the 

some manner that they enforce the rights guaranteed under local laws. 50 

Thus, the incorporation of international human rights guarantees thus links the violations of such 

standards and accessibility oflocal remedies. 51 

In recent time there is a development to the harmonization of international and constitutional 

protection of fundamental rights and one dimension of such harmonization is the growing role of 

international human rights norms in the interpretation of domestic constitutional provisions. 

Scheinin stated that the primary responsibility for implementing and monitoring international 

treaties on human rights lies with national operators legislatures, governments, courts of law. 

Accordingly, treaties incorporated in to the domestic; legal system can be directly applied by 

courts and authorities as sources of domestic law, and international human rights may 

48 Id., p. 2004 

49 Ibid 

50 Takele Soboka Bulto, The Monist Dualist divide and the Supremacy C1mlse: Revisi ting the Status of I-Iu man Rights Treaties in 
Ethiopia, Journal of Ethiopian Law, Facu lty of law, Addis Ababa University, Volume XXIII No. I (23 1. Elh. L. No.1), p. 
146. 

51 Ibid 
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implemented tlu'ough domestic legislation that transforms the treaty obligations of the state to 

applicable domestic law. 52 

The application of international law by municipal courts and other domestic legal operators is 

simply the key stone of the international law. Thus, a court is expected to implement the norms of 

international human rights law in their domestic affai rs. 

2.4. Remedies under the Law of Ethiopia 

Under international human rights law, every state is obliged to provide effective remedies to 

victims of human rights violations53 This is to ensure that adequate legal or other appropriate 

remedies are available to any person claiming that hi s/her ri ghts have been violated. That 

requirement includes the obligation to provide victims and their relatives with fair and adequate 

compensation54 In addition states are under an obligation to investigate, prosecute, and punish 

those responsible for the abuses or violations. 55 Remedies for human rights violations are 

available in different laws of Ethiopia including the FORE constitution. 

To start with the constitution, most lists of international human rights norms have got recognition 

under chapter III of the FORE constitution56 Further more, Art. 9 of the FORE constitution 

states that the constitution will override any decision of an organ of a state or public officials. On 

the other hand, Art. 13(1) of the FDRE constitution clearly stats that respect for and enforcement 

of fundamental human rights and fi'eedoms of citizens are among the basic responsibilities and 

duties of all Federal and State legislative, executive and judicial organs. 

It shows that, human rights guaranteed by the consti tution shall get the, protection of all branches 

of government organs. Above all , courts should be equipped with the necessary power of judicial 

protection. As it reads from art. 79(1) of the FDRE constitution both the Federal and state courts 

52 Martin Schen in, ' International mechanisms and Procedures for Implementation', in Raija Hanski and Markku 
Suksi (ed.), An Introduct ion to the In ternational Protection of human Rights (2000), p. 429 

53 Cited above at note 18 

54 Cited above at note 19 Art.14(6) 
" Cited above at note 22 Art.12 

"Constitution of the Federal Democratic Repub lic of Ethiopia, Pro. 111 995, Fed. Neg, Gaz Year I, No.1, Art icles 13 
to 44 
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are vested with this power supplementing the above argument. Therefore, in di scharging their 

duties to protect fundamental rights of citizens, courts should lawfully question when citizens 

rights are infringed /curtained/. Per Art. 83 of the FORE constitution, the House of Federation 

can question /empowered to question/ the constitutionality of any law or decision of executives. 

The power to settle any constitutional di spute is left to the constitutional inquiry commission; i.e., 

the authority to interpret unclear provisions of the constitution57 Determining the 

constitutionality of administrative acts is also with in the competence of thi s organ for any acts of 

state organs that raises the issue of constitutionality, it is the constitutional inquiry commission 

that resolves and provides remedy to such issues. 

Generally, per. Art.3(l) of proc. 251/2000 and Art.62(l) of the FORE constitution, the House of 

Federation interpret the constitution where the constitutional case submitted to it pertains to the 

fundamental rights and freedoms enshrined in the constitution, no doubt that the interpretation is 

made in a manner conforming to the principles of Universal Declaration of Human Rights, 

International Covenants of Political and civil rights and international human rights norms adopted 

by Ethiopia. The domestic implementation of international human rights norms is never a matter 

for the judiciary only, rather the legislature, the administration and all branches of the 

government have their own contributions58 The human rights Commission and the Ombudsman 

serve as quasi judicial institutions do similar purpose. Like wise the House of peoples 

representative is empowered to establish the Human rights Commission and Ombudsman. 59 

Accordingly, the House established the Human rights Commission and Ombudsman per. 

Proclamation 210/2000 and 211/2000 respectively. 

These institutions receive petition /complaints/ in case of abuse of power by government officials 

and make positive obligation stemming from human rights law60 For instance, stop violations of 

human rights, although the decision has not binding force. They make recommendations on the 

" Id, Art. 62(2) 

l8 Id, Art. 13(2) 

19 ld , Art. 55 (14 and 15) 
60 Human Rights Commission, Proc. No 210/2000, Fed, Neg. Gaz, Year 6, No. 41, Art. 5 and Institution of the Ombudsman, Proc. 

No. 211 / 2000, Fed. Neg., Gaz., 6'h year no 4 1, Art. 5. 
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law and policy of the state, and pmiicipation in human rights education;61 but no pecuniary 

remedy of damages for victims of human rights violations. 

There are some private law remedies avai lable to private individual litigation in the civil 

procedure code of Ethiopia. As stated under Art. 154 of this code, the court may grant temporary 

injunction. When the property in di spute is in danger of being wasted, damaged or alienated by a 

party to the suit, the property in dispute is in danger of being wrongfully sold in execution of a 

decree, or the defendant threatens or intends to remove or di spose of his property with a view to 

defraud his creditors to restrain the act or may make any other order62 

From this we can infer that, the whole purpose of temporary injunction is to preserve or ensure 

the rights of parties in civil dispute. Interlocutory orders are other remedy provided under the 

civil procedure code of Ethiopia. As it reads from Article 165 of the civil procedure code such an 

order may be given to determine the custody of a minor and the payment of alimonies. Movable 

property before judgment subject to speedy or natural decay may call this order to as provided 

under Article 160 of this code. Habeas corpus is remedy that is intended to apply on public 

authority not on individuals. Primarily its aim is to make the government machinery work 

properly rather that to enforce private rights. If the person restrained is unable to make the 

application himself, the application may be made by any person on his behalf63 

As stated under Art. 179(1 ) of this code the court investigates the truth of the allegation and may 

make such orders with regard to evidence as it thinks fit. The sole question before the court is 

whether the restraint is unlawful. If it concludes that the restraint is unlawful, it must order the 

immediate release of the person in custody, and the custodian must immediately release him 

notwithstanding any orders or instructions to the contrary64 

By this a court requires public officials to show causes why some body in custody should not be 

released. If the custodian fail s to show cause or hi s reason are unacceptable, the person 

61 Id, Art. 26 

62 Robert Allen Sedler, Ethiopian Civil Procedure, the Faculty of Law Haile Sellasie I University in Association wi th Oxford 
University Press, Addis Ababa 1968, p. 365. 

6J Id, p. 374 

64 Ibid 
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responsible, for the detention is get responsible, but the person imprisoned is set free and may 

pursue such further remedies for compensation or punishment as may be available. Therefore, 

habeas corpus is a court remedy provided in the civil procedure code of Ethiopia by which a 

person detained released from illegal custody. The Ethiopian civi l code provides damage 

compensation for a breach of contractual obligation and tortuous act.65 Thus, a remedy 

Icompensationl is specifically enshrined in the extra contractual liability of the code for wrongful 

conduct lactl that amounts to injury or damage to other parties. The aim here is to make good the 

injury caused to the victim. 

Damage caused under extra contractual liability may be moral and material one, the law hence, 

provides compensation mechanisms as remedy for both types of damage sustained to a victim.66 

Similar faci lity has been provided under the general contract of the civil code for damages caused 

due to breach of contractual obligation6 7 Compensation as a remedy provided under those law 

specifically compensation that emanates from extra contractual liability will be discussed in 

detail in chapter IV and the following sections of the paper. 

65 Cited above at note 3, Aliicles 1790 and 2027 

66 Id, Art. 2090 and 2 105 

67 Id, Art. 1790 
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CHAPTER THREE 

COMPENSATION AS REMEDY FOR HUMAN RIGHTS VIOLATIONS 

As I have di scussed under chapter II, compensation is one of the basic remedies fo r violations of 

human rights. In this part [ shall see how compensation is awarded to victims of human rights 

violations under the international law regimes. 

3.1. The International Legal Standards and Practice of Compensation in 

General 

From the early discuss ion remedies rectify the harm done to a victim. Rectification and 

compensation in the framework of basic rights serve to restore individuals to the extent possible 

their capacity to achieve the ends that they personally value. 68 

Thus, the law award monetary compensation fo r victims of human rights violations. Money 

compensation encourages wrong doers to continue their harmful acts as long as they pay for the 

damage they cause; injuries are commensurable with money, a cost to the victim69 

Compensation can only provide something equivalent in value to that which is lost; rectification 

or restitution restores precisely that which is taken. Money does not replace a lost loved one and 

most people would not exchange their lives for any thing less than an infi nite sum of money if·the 

exchange were to take place immediately70 Some lawyers argue that such kind of remedy 

commodify human rights and exchange of rights violation for money, may be seen as conflicting 

with the notion of " inalienable rights. 7 1 

Compensation as a remedy can be seen to imply that money can replace the th ing lost, or at least 

that money is the best alternative when no resti tution is possible.72 Although, no amount of 

68 Dinah Shel ton, c ited above at note I, p. 40 

69 Id, p. 43 

70 Ibid 

71 Ibid 

72 Id , p. 2 15 
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money can satisfactorily replace what has been lost, compensation helps to recognize, 

acknowledge and give due respect to those whose rights have been violated. 

Human rights violation occurs under different situations and the law needs to compensate these 

violations. In recent time serious human rights violations have been committed both in civil and 

armed conflicts. Under international humanitarian law (IHL) a right to redress is recognized in 

international treaties or international resolutions. Accordingly Art.3 of the Hague Convention 

(IV) of 1907 gives individuals a right to compensation in case of violations. A similar provision 

is found in Art.9l of the add itional protocol I, which provides for compensation in cases of 

violations of the Geneva Conventions of 1949 or of add itional protocol !. But the majority of 

domestic courts do not recognize an individual right to compensation under Ali 3 of the Hague 

Convention (IV) of 1907 and Article 91 of the additional protocol!. 73 

In addition to the Hague convention (IV) of 1907 and Additional protocol J, there are also 

resolutions and peace treaties containing provisions for compensation for victims of an armed 

conflict. Examples of recent years are the UN compensation commission (UNCC) and the Ethio­

Eritrea claims commission (EECC), which provided redress for individuals74 

It has been believed that human persons had inviolable rights even during armcd conflicts. 

However, recognition of rights and to claim those rights are under ambiguity. States have been 

reluctant to entitle, explicitly and in general, victims of violations of international humanitarian 

law to claim reparation. As humanitarian law treaties do not expressly envisage causes of action 

for victims in national law or international law, they are hardly able to exercise their rights75 In 

spite of this gap in international humanitarian law, human rights treaties provide a remedy, both 

substantive and procedural, for individuals suffering injury from unlawful conduct by state 

authorities. 

For instance, Article 13 of the European Convention on Human Rights stipulates that individuals 

whose rights as set forth in that convention are vio lated shall have "an effective remedy before a 

73 Elke Schwager, the Right to Compensation for Victims of an Armed Conflict, http ://chinesejil. Oxford 
Journals org.lcgi/contentl full 14/2/417 p. 422-423. 

14 ld, p. 425 

" ld, p. 438 
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national authority." And Article 50 of the European Convention of Human Rights also mandates 

the European court of human rights to afford just satisfaction to victims. 

Human rights law, with its substantive rules and its enforcement mechanisms, is applicable in 

times of armed conflicts. 76 This is by foreseeing the possibility of derogation of some provisions 

during an armed conflict, the human rights convention clearly state that the provisions which can 

not be suspended are valid through out an armed conflict. 77 As international humanitarian law 

provides detailed stipulations for conduct in armed conflict, it influences the interpretation of 

human rights Lawn 

As for the norms on compensation, they are applicable in times of armed conflict as well. In 

Article 27(2) of the American Convention on Human Rights, it is stated that a suspension of the 

judicial guarantees essential for the protection of rights is not possible in times of armed conflict. 

Even though not explicitly stated in the ICCPR, the human rights committee found that the 

obligation to provide effective remed ies for a violation of human rights found in the ICCPR is 

inherent to the covenant as a whole and of such a fundamenta l nature that it has to be respected 

even during a state of emergency79 Indeed, in order to guarantee the human rights which are not 

derogable during an armed conflict, the norms providing for an effective remedy and for 

compensation in case of violations of such rights must apply80 

3.1.1. Regional Instmments on Compensation 

At regional level the European, Inter-American and African system have played a key role in the 

enjoyment of human rights in their respective regions. 

In case of violations of human rights these regional systems have the competence to provide 

compensation for victims of a violation. 

76 Id, p. 422 

J7 Ibid 

78 Ibid 

79 Ibid 

80 Ibid 
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The European Convention on Human Rights (ECHR) is the first regional human rights treaty 

created in early 1950's. The European commission on human rights and the European court of 

human Rights are the basic arrangements under the Convention in enforcing human rights. 

As stated under. Art. 41 of the European convention on human rights, the court shall , if necessary 

afford just satisfaction to the injured party. 81 The convention permits both the states and 

individuals to bring communications against state parties to the convention. The European 

convention on human rights gives the court competence to afford remedies where it determines 

that a breach of the convention has occurred. 82 

Thus, per Article 46 of the European convention of human rights, the determination of a violation 

of human rights establishes the duty of state to fo llow the decisions, which includes the payment 

of compensation, if necessary. 

In the European courts the conduct of the government and the applicant is taken into 

consideration to award compensation. As stated under Art.8 of the European convention on the 

compensation of victims of violent crimes has an intention to deny or reduce the amount of 

compensation to a victim who engage in misconduct or is involved in organized crime. In the 

European syst~m, moral damages have been awarded for anxiety, di stress isolation, confusion 

and neglect, abandonment, feeling of injustice, impaired way of life, harassment and humiliation 

and other sufferings. 83 

In the case mr.x. v. France reach the European court of human rights concerning French 

hemophilia's who constructed AIDS through contaminated blood transji/sions knowingly made 

by the government. The applicant died at the age of 29 years and his parents continued the 

proceedings. The applicant, who was disabled due to hemophilia and received transfusions in 

late J 984, was one of some 400 persons who were found to have contracted HIV from the blood. 

The Scandal was widely reported in the French media during many months and the judges sifting 

in Strasbourg can hardly have been unaware of the events. The court found a violation of Article 

81 European Convention on Human rights, 1950, Art. 41 
82 Dina Shelton, Cited above at Note I , p. 148 
8l Id, p. 227 
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6(1) in the delay of proceedings regarding state responsibility for the contamination. The 

applicant claimed (25, 000 US$) for non pecuniary damages resulting from the delay which 

prevented him from obtaining compensation and thus being able to live independently and in a 

better psychological conditions of the remaining period of his life. The court awarded the entire 

amount as well as the costs claimed. 84 

In the American continent effort is made which established the inter-American Commission on 

Human/rights in 1959. 

The main objectives of the commission was not to investigate isolated violations but to document 

the existence of these gross, systematic violations and to exercise pressure to improve the general 

condition of human rights in the country concerned. 85 

The Inter American commission of Human Rights has received communications either from 

individuals and groups alleging a violations of human rights. For admission complaints could be 

handled only if domestic remedies had been exhausted, a requirement that prevented swift 

. . I ' 86 reactIOns to VIO atlOns. 

The Inter American court of Human Rights may consider a case that is brought either by the 

commission or by a state party to the convention. For the commission to refer a case to the court 

the case must have been admitted for investigation and the commission's draft report sent to the 

state party. 87 The American convention on human rights does not give individuals standing to 

bring a case before the court or to appear separately, although. Art. 23 of the new Rules of court 

provide that the victims may be represented directly during the reparations phase of the 

proceedings.
88 

The American convention on human rights gives the Inter-American colitis of 

human rights broad remedial Jurisdiction: 

84 X V. France, (1992), 236 Eur. Ct.H.R (ser.A) 

85 Henry J. Steiner and Philip Alston cited above at Note 30, p. 87 1 

86 Id, p. 872 

87 Id, p. 874 

88 Dinah Shelton, Cited above at note I, p. 171 
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If the court finds that there has been a violation of a ri ght or freedom protected by thi s convention 

the court shall rule that the injured party be ensured the enj oyment of hi s ri ght or freedom that 

was violated, It shall also rule, if appropriate, that the consequences of the measure or situation 

that constituted the breach of such right or freedom be remedied and that fair compensation be 

paid to the injured party, 89 Clearl y, in the instant case the court can not order that the victim be 

guaranteed the enjoyment of the right or liberty violated, The court, however, can rule that just 

compensation be paid, 

During this proceeding, the commission requested the payment of compensations, but did not 

offer evidence regarding the amounts of damages or the manner of payment. Nor did the parties 

discuss these matters, The court believes that the parties can agree on the damages, if an 

agreement can not be reached, the court shall a ward an amount. The case, shall there fo re, 

remain open for that purpose, the court reserves the right to approve the agreement and, in the 

event no agreement is reached, to set the amount and order the manner of payment. 90 

The court is empowered to award financial compensation for injured rights and lor freedoms, as 

well as to order remedy of the situation that constituted the breach of such right or freedom (Art 

63(1), The American convention on human rights is the only major human rights treaty that 

expressly authorizes the issuance (by the court) of temporary restraining orders (Art,63(2), in 

cases pending before it and in cases that have been lodged with the commission but not yet 

referred to the court. This authority is limited to cases of extreme gravity and urgency) and when 

necessary to avoid irreparable damage to persons, 91 

On the other hand, the Inter American system, in Suarez Rosero V, Ecuador, the Inter American 

Court awarded damages for the illegal detention of the petitioner, as well as for denial of hi s 

rights of access to court and to an effective remedy, From, the case the applicant had been 

detained in prison under suspicion of drug traffick ing although there was no evidence on which 

to base the accusation, In addition to pecuniary damages, the applicant sought US$ 20,000 in 

89 ld, p, 172 • 
90 Henry ], Ste iner and Phil ip Alston cited above at note, 30, p, 886 

91 C. de Rover, to Serve and to Protect, Human Rights and Humanitarian Law for Police and Security Force, 
International committee of the Red Cross, Geneva, February 1998, p,96 
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moral damages for him self, and US$ 20,000 for his wife and daughters. The court awarded US$ 

20,000 each to him and his wife, and 20,000 US$ to the daughter holding that it is human nature 

to suffer in the circumstances he had been through and that no proof was required . Further, there 

must be presumed repercussions on his wife and daughter.92 

As to the enforcement of the decision, the inter- American court Icommissionl have been bold 

enough to order states to take specific actions and have developed innovative means to structure 
93 damage awards, such as establishing trust funds . 

The African commission is the organ with the primary responsibility for promotion and 

protection of human rights as defined under the African charter on human and peoples rights. 

The two- main mechanisms used by the commission to monitor state compliance with their 

charter obligations and to address human rights issues with in Africa are the communication, or 

complaints system, and the state reporting procedure estab lished in Article 62 of the charter. As 

one criteria of admissibility of the communication local remedies must be exhausted. The 

exhaustion of local remedies rule requires that the remedies with in the national legal order of a 

state are available, effective and sufficient. A remedy is considered available if the petitioner can 

pursue it with out impediment, it is deemed effective if it offers a prospect of success, and it is 

found sufficient if it is capable of redressing the complaint94 The commission has also take in to 

account absence of any remedies in the domestic legal order as one prerequisite for admissibility 

of complaint. Thus, where there is no remedy what so ever, the commission has considered the 

local remedies rule to be inapplicable9 5 In the case of specific individual remedies, such as 

compensation, when requested , the commission has, in an approach simi lar to the Inter-American 

92 Suarez Roserov V. Ecaquador (Peparations), Inter. Am. ct. H.R., Judgment of Jan uary 1999 

93 Godfrey M. Musila, the Right to an Effective Remady under the African Charter on Human and Peoples' Rights, 
African Human Rights law Journal (6 Afr. Hum. Rts. L.J. 442 2006) p. 464 

94 Hery Onoria, the African Commission on Human and Peoples' Rights and the Exhaustion of Local 
Remedies under the African Charter, African Human Rights law Journal (3 Afr. Hum. Rts. L.J. I 2003), 
p. 10 

" ld,p.2 1 
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court and commission rightly left it to the state to make the final determination as to quantum of 

damages in terms of domestic law after finding a violation of a charter right.96 

It is often noted that the States parties have largely ignored or dragged their feet when it comes to 

giving effect to the commission 's decisions97 Thus, the establishment of the African court on 

human and people's rights is a major development in the enforcement of human rights. The 

specific task of thi s court is reinforcing the role of the African commission on human and peoples 

rights. The decisions of the African court of human and people's rights are judicial in nature, 

thus, directly binding. 

Per. Art.27, of the protocol to the African Charter on Human and Peoples' Rights on the 

establishment of an African court on Humans and Peoples Rights if the court finds a human 

rights violations, it shall make appropriate orders to remedy the violation. In the same way states 

parties to the protocol under takes to comply with judgment in any case to which they are parties 

and to guarantee its execution and the AU council of ministers is expected to monitor a 

judgment' s execution pursuant to Articles 30 and 29 of this protocol respectively. 

Generally, the European and Inter-American court award monetary compensation for pecuniary 

losses, non-pecuniary damages and costs/expenses/ may incured in relation to the vio lations of 

rights. 

3.1.2. Causation and Assessment of Compensation 

A mere fact of suffering injury/ damage/ would not independently warrant compensation, rather 

the damage should be the consequence of the act! omission of the injury caused. 

All damages directly attributed to the wrong done are compensable and causation is a crucial 

question. Thus, cause effect relationship should exist to claim compensation in the absence of 

this connection the plaintiff cannot get compensation. Damages must have been caused in fact 

by the wrong doer and the wrong must be the proximate cause of the damage suffered. 98 

96 Godfrey M. Mus ila, cited above at note 93, p. 455. 

97 Id, p. 458 

98 Dinah Shelton, cited above of note I, p. 231 
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In the Delta V France case, two girls who accused the applicant never appeared in court, 

without explanation, and the immigrant defendant was convicted solely on the basis of girls ' 

police statements. On appeal, the defendants expressly sought to have witnesses called on his 

behalf but the court refused, up holding his conviction. The applicant was released after two 

years and five months in prison. The court, unanimously fo und a violation of right to f air trial. 

The applicant claimed (US$26,040) in pecuniary damage for lost earnings quantified on the 

basis of the national guaranteed minimum wage, and (US$99. 7100) in non pecuniary damage for 

his feelings of distress and deprivation of liberty. While the court repeated that it could not 

speculate on the out come of the trial, it added that it does not find it un reasonable to regard Mr. 

Delta as having suffered a loss of real opportunities and awarded him (US$ 16,618) for both 

pecuniary and non pecuniary harm. 99 

Justifying the rule of causation fo r non-pecul11ary damages is very di ffi cult for plaintiffs ' 

Ivictimsl claim compensation due to the very nature of the harm l injuryl sustained to a victim. Its 

stringent requirements of proof and causality have made it nearly imposs ible fo r applicants to 

demonstrate a connection between the damage and the violation . 

One could easily infer fro m this that fa ili ng to show the proof of causation leads to rejection of 

the claim or reduction of the amount of compensation sought by the victim. 

The problem of assessing (calculating) damage is as cri tical as establishing causation of damage 

and violation. Most human rights instruments, give only general, qualitative guidelines for award 

of damage compensation and did not provide almost no meaningful quantitative guidelines for 

100 
how to compute them. 

In most cases, the internationa l human right treat ies do not specify how a breach of a legal 

obligation should be compensated. This may leads to diffe rence in awarding compensatory 

damages in international tribunals. 

National legal system varies in the methods used to assess the recoverable elements and the 

amounts awarded. 

99 Delta V. France, (1990) 199 1 A Eur. Ct. H.R (Ser. A). 

100 Dinah Shelton, c ited above at note I, p. 217 
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In some states, a statutory scale of damages may be introduced for certain types of harm and 

states often specify the types of actions or injuries for which moral damages are recoverable or 

they define the term moral injury. 101 

The European court of human rights awards monetary compensation for pecuniary losses and non 

pecun iary damages, on an equitable basis because the court enjoys certain discretion in the 

exercise of the power conferred by article 50 of the convention. Thus, fa ir compensation or 

equitable assessment is used as standards for calculating damages for non pecuniary injury. 

3.1.3. Enforcement 

It is customary issue that remedy /compensation/ scheme has become part and parcel of the 

international, regional and Domestic legal system. Thanks to these arrangements courts in 

different levels may award remedy/ compensation! for victims of violation. But the ruling of the 

court can only be executed /enforced/ when it has permanent legal force . In thi s regard 

international tribunals have jurisdiction to protect the award made to victims. The inter-American 

cOUl1 has exercised extensive powers in this regard, establishing trust funds and over seeing 

payments, indeed, it does not close a case until there has been full compliance with all remedial 

orders and awards. 102 The court closed after it fo und that the government had complied with the 

reparations ordeLI03 In some instances, the court ordered the establishment of trust fund 

administered by the foundation appointed the members of the foundations, whose main duty was 

to obtain the best returns for the sums received in reparation and to act as trustee of the funds. 104 

In the African system states parties to the protocol of the African court of human and people's 

rights and council of ministers are expected to execute judgments per Art.30 and 29 of the 

protocol respectively. 

101 (d, p. 71 

102 (d, p. 29( 

103 (d, p. 292 

104 Henry J. Steiner and Philip Alston cited above at Note 30, p. 594 
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Claims for compensation under international law can be enforced either at the international or the 

national level. Claims based on domestic law are to be enforced before national authorities. The 

existence of a ri ght to compensation under international law does not imply the existence of an 

appropriate enforcement mechanism for this ri ght. 

In fact, the real enfo rcement of remedy {compensation! should be left to the state concerned. This 

is because : 

The causes of human rights violation are cultural, political , internal, close to 
home- an under developed commitment to constitutionalism, to the rule of law, to 
the idea of individuals rights, to limitations on government, political , social 
economic under development and instability; evil or stupid leaders, fostering a 
culture that tolerates brutality and repression; inefficient administration. In such 
circumstances, external inducements to comply with international human rights 
law are remote and not readily fe lt. 105 

This entails that, the role and positive cooperation of national state is unquestionable for the true 

enjoyment of human rights . In this regard, some states takes their own initi atives to have national 

compensation schemes to the extent promulgating laws to compensate victims of human rights 

. I' 106 
VIO atlOns. 

In order to ensure and enfo rce, the rights enshrined in national and international laws, systems; 

institutions and laws that ful fi ll the obligations must exist. States have to developed and adopted 

legislation on remedy in general and compensation in particular to enforce. The rights of victims 

of human rights violations. In this regard, several countries have enacted laws to compensate 

victims of human rights violations {abuses{ committed by prior regimes 107 

Accordingly, the 1988, Brazilian constitution contains a provision on reparation for victims of the 

military dictatorship, and also adoption of a law providing compensation. Argentina government 

compensated, for persons held in detention with out charges, fo rced to ex ile in the year 1974-

1983, and adopted a series of measures to compensate victims of specific human rights 

105 Ib id 

106 Dinah Shelton, c ited above at Note I, p. 345 

107 Ibid 
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violations. 108 Similarly, Chile under took a program of compensation and rehabilitation for 

victims of the Pinochet regime, encompassing life long pensions for the survivors of those who 

died in prison, compensation for prison time and for lost of income, educational benefits and the 

likeI09 

Hungary also adopted a separate compensation law regarding attacks on life and liberty, and 

deprivation of liberty for which compensation was due included political condemnations, 

preventive detention, forced medical treatment, internment in camps, forced labour, forced 

settlement, and deportation 110 

In Africa, South Africa and Uganda made efforts to remedy past human rights violation in part 

through compensation IIIAccordingly, the Uganda government enacted the president's war 

veterans, widows and orphans charity Fund Act (No. 2 of 1982) on behalf of victims and their 

relatives who participated in liberation efforts against the dictatorship regime ofIdi Amin Dada l12 

On the other hand, in South Africa, the Truth and Reconciliation commission based its 

recommendation on international law as well as the promotion of national unity and 

reconciliation Act, No. 34 of 1995. That act states that one of its objectives is to provide for the 

taking of measures aimed at the granting of reparation to, and the rehabilitation and the 

restoration of the human and civil dignity, of victims of violations of human rights . 113 

lOS Id,p.346 

109 Ibid 

110 Id,p.348 

III Id,p.349 

112 Ibid 

I I ] Ibid 
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CHAPTER FOUR 

THE ETHIOPIAN LEGAL STANDARDS OF COMPENSATION 

We have seen earlier those international human rights instruments and other regional instruments 

set out various remedy mechanisms to redress violations of human rights and that the right to 

com~ensation is indeed a basic human rights. This right is incorporated in many human rights 

instruments and decisions and opinions of international tri bunals. 

Having said this about the international modalit ies, let us see the legal frame work of 

compensation under the Ethiopian legal system. 

4.1. The Ethiopian Civil Code 

In the Ethiopian legal system the notion of compensation ex ists primarily in the civil code of 

1960. Article 2090 and the following provisions of the civil code entitled "extra-contractual 

liabil ity", provide that damage or harm sustained by a person may be compensated by the person 

responsible for causing the harm. From the read ing of these provisions the award of 

compensation pertains to and is part of what the civi l code extra contractual liability-liabili ty that 

occurs in the absence of consent. On the other hand Art. 1790/2 of the civil code expressly 

commands and implies application of the tort provisions on compensation to damages arising 

from breach of contract, unless and other wise a contract law itself provides a different 

compensation mechanisms for breach of contracts and damage sustained there by compensation 

of damage emanates from a breach of duty which is either contractual or extra- contractual. It 

implies that damage may occur even by a breach of contractual duty or obligation or extra 

contractual duty in the context of the Ethiopia civil code. Unlike damage that emanates from 

contractual obligations, in case of damage arising out of tort the author of the damage and the one 

who suffered do not have prior contractual relation between them. 
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4.1.1. Sources of Extra-Contractual Liability 

According to the Civil Code provisions, extra contractual damage ex ists by the act or omission of 

a person or by things in his possession. 114 These are generally classified as fault based liability, 

strict liability, and vicarious liabil ity or liabil ity for third party's actions/ inactions. 115 

Fault based liability, as the term implies emanates due to some faults to the plaintiff. From Art 

2028 of the civi l code "who so ever causes damage to another by his fault, shall make it good." 

Thus, liability for fau lt is not limited to situations where the law provides, rather the liability is 

due to the fau lt of the defendant. As mentioned under Art. 2035 of the Ethiopian civi l code fault 

based liability can be specific legal offences. Accordingly, abuse of powers, an in tent to injure, 

infringement of law, and interference of the li berty of another amounts to this liability as 

provided under the Ethiopian civil code, to which the state is liable to pay compensation when 

h . . II d 11 6 t e sltuatlOn a ows to 0 so. 

Vicarious liabil ity on the other hand is a liability for others when the Law provides, based on 

the preexisting relation ship between the defendant and person for whom the law made him 

accountable. In this case an employer is liable fo r the employee due to the early existence of 

employment contractual relation ship. 117 I'or the state to be liable for acts of its employee, the 

fault must be a professional one. And a fault is deemed a professional fau lt when the person who 

committed it believed in good faith that he acted in the interest of the state" and the presumption 

is always that the officer has acted in good faith. In all other situations the fault is deemed to be 

personal, and the state is not liable. 118 

Strict liability is liabi li ty caused to a person irrespective of the defendants fau lt, thus, plaintiff is 

not required by law to prove fault which is a common prerequisite to claim remedy under 1110St 

circumstances. Here the plaintiff is only expected to prove damage caused to him to claim 

compensation for the inj ury he suffered. As provided by the civil code activities like a state of 

114 Cited above at note 3 Art.2027 

'IS Ibid 

116 Id, Alticles, 2033, 2032,2035,2040 
117 Id, Art. 2 I 30 

118 Id , Art. 2126(3) 
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necessity, inflicting bodily harm amounts to liability. 11 9 Defendant is also liable in the absence 

of any fault for injury /damage/ caused by ani mals, buildings, machines and manufactured 

goods as clearly stated by the Ethiopian civi l code of extra contractual liabi lity section. 120 

4.1.2. Compensation 

Generally, the compensation schemes in the civil code of Ethiopia envision both corrective as 

well as the economic approach of remedies. The amount of compensation is generally expected to 

be the equivalent or equal to that amount lost by the victim/plaintiff. Thus far the economic 

approach seems visible here. But the corrective approach is onl y arguably envisioned by the Civil 

Code. There is no clear punitive damages except some of what might be considered as tort 

liabili ty can also be a cause for criminal prosecution and thereby entail ing criminal liability­

punitive liability. 

4.1.2.1. Material Damages: 

Article 1792(1) of the civil code provides the general rule of compensation to damage emanate 

from breach of contract. On the other hand general principles of compensation pertaining to extra 

contractual liability is governed under Art.2027 of the Ethiopian civil code. The bas i~ interest 

treated in the civil code of Ethiopia is pecuniary interest (material) and the non- pecuniary 

interest (moral). 12 1 When there is damage both the material and moral harm need compensation 

as envisaged in the civil code of Ethiopia. 

Material damage as its name implies has pecuniary nature which makes it capable of being 

pecuniarily assessed and compensable by equivalent sum of money 1220n the other hand moral 

damage is an injury to a person' s non pecuniary interest and also affecting the emotional and 

physical well being of a person. 

11 9 Id, Article, 2066, 2067 

120 Id, Al1icles, 2071, 2077, 208 1,2085 

121 Id, Art. 2090, 2005 
122 Assefa Negussie, Compensable Moral Damage under Ethiopian Law, LLB. Thesis, (AAU, IES Library, Addis 

Ababa, May, 1990) p. 13 
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There are some prerequisites envisaged under the Ethiopia law of compensation. Accordingly to 

be the beneficiary of compensation the author should have legitimate rights and suffered a 

damage in which his/her interest harmed. If the author or the plaintiff (claimant) has no legal 

rights and suffered no damage, he would have no legal right to claim for compensation. 

One can find two sorts of compensation available in the practice and statute of the Ethiopian law, 

i.e. pecuniary and non pecuniary compensation. Pecuniary compensation is an award (payment) 

of money to make good redress the harm inflicted up on the plaintiff, where as the non pecuniary 

form of compensation is any other remedies excluding compensation in monetary term. 123 This 

second kind of compensation may include restitution in kind, publicity and declaration of 

judgments, injunction and declaration of infringement of ri ght. 124 Those non-pecuniary forms of 

compensation mentioned above are under the authority of the court to order as a remedy if the 

court convinced it is appropriate. Injunction is an order of a court commanding (forcing the 

defendant to behave in a certain manner, or not behave in a certain manner, or not behave in a 

certain fashion which harms the defendant. It can be ordered even before the harm occurs so as to 

prohibit a conduct which causes damage. Publicity as a non- pecuniary compensation stipulates 

an apology or retraction, by the defendant, in a press so as to counter balance the injury he/she 

causcd to the honor or reputation of the plaintiff. 125 Declaration of judgment is awarding or 

informing the public the facts or the reality of judgments by the expense of the defendants. 

Restitution may be fo rcing the defendants to return back to the plaintiff the property illegally 

taken and someti mes substituting in kind in the absence or where the property, has been lost. 126 

As to the extent of compensation the Ethiopian civil code per Article 2091 provides basic 

principle. Thus compensation is equal to the damage caused to the plaintiff. 

But there are some (limitations) exceptions to this general rule. For instance statutory limitation 

is provided for compensation of moral damage. Based on the general rule that courts have 

discretionary power to mitigate compensation, there are instances in which courts exercise this 

123 Id, p. 22 

124 Ibid 

125 Jd , p. 23 
126 Ibid 

38 



power and there by deviate from the general princip le of compensation equal to the damage 

sustained. These are, where the damage is due to chain of command enforceability of the 

consequence, or unawareness of fau lt and damage ari sing from necessity. As provided under 

Art. 2 104 of the Ethiopian civi l code nominal compensation is one situation of limiting the 

general principle of compensation. 

4.1.2.2. Moral Damages: 

As we have mentioned earlier moral damage is an injury to a person' s pecuniary interest and 

rather affects the emotional and physical well being of a person. Moral damage is compensable as 

provided under Article 2 I 05 of the Ethiopian civil code. 

As per. Article 2 I OS/2 of the civil code pecuniary compensation is awarded for plaintiff who has 

sustained moral damage if and only if is specifica lly mentioned by the law to guarantee that 

compensation. This implies that there is a high possibility of non pecuniary compensation for 

moral damage. 

Generally, pecuniary compensation for moral damage can be awarded only in cases expressly 

provided by law. Thus, only those cases of moral damage which are expressly provided to be 

pecuniarily compensable enti tle one to demand monetary compensation. Where there is no such 

express mention by the law moral damage is not materially compensable. Pecnniarily 

compensable moral damage is provided under Art. 2106 through 2 1 15 of the civil code 

incorporate there are also other pecuniary compensable moral damage found in different law of 

Ethiopia and the same rule app ly i.e. compensable in money when specifica lly mentioned. 

One basic feature of the Ethiopian law of compensation for moral damage is its imposition of 

limitation on the amount of compensation or extent of compensation for moral damage. As we 

can read from Article 211 6 (3) of the Ethiopian civil code: "The compensation awarded for moral 

damage shall in no case exceed one thousands Ethiopian dollars." 127 This shows that pecuniary 

compensation for moral damage has an upper legal limit unlike material damage. In sums 

compensation for any moral damage cannot exceed this cei ling. 

127 Cited above at note3, Art. 21 16(3) 
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There are some prerequisites in civil code to award pecuniary compensation for moral damages. 

One criterion relate to the very conduct or intention of the defendant. Thus, moral damage caused 

with intent to make the victim suffer morally is regularly compensable irrespective of the source 

or specific type of the wrong. 128 Criminal condemnation of the defendant is the other prerequisite 

to obtain pecuniary compensation for the moral damage. Accordingly, moral damage caused by 

abduction of a child and sexual outrage or rape leads to pecuniary compensation in addition to the 

. . II' b'I ' 129 cnmll1a la I Ity. 

From the reading of Article 2105(2) of the Ethiopian civil code in all cases of moral damages 

which are supposed to be pecuniarily compensable the plaintiff cannot, as of right get the said 

compensation. This is because the provision is stated that pecuniary compensation may be 

awarded, and it does not speak in terms of shall which has an obligatory consequence. This gives 

courts wide discretionary power in awarding pecuniary compensation for moral damage. Here, 

court mayor may not grant compensation to the victim of moral damage. 

The only thing which obliges the courts to award compensation to the victim of moral damage is 

equity or sense of justice, otherwise there is no mandatory provision obliging them. There are a 

few limitations that contain the discretionary power of the court as provided under the civil code. 

They may be the local custom which is manifestly unreasonable or immoral, and fixing the 

amount of compensation is the common limitation on the discretionary power of the court to 

d 'd' . " I d 130 eCI e pecumary compensatIOn lor mora amage. 

Injury or moral harms expressed by the law to be pecuniarily compensable are moral damage 

caused by battery, restraint of liberty, defamation, interference with marital relations, trespass to 

property, abduction ofa child, sexual outrage or rape. 131 Some provisions are found in scattered 

way in civil code and other laws of Ethiopia that award pecuniary compensation in case of moral 

damage or injury caused to the victim (plaintiff). 

128 Id, Art. 2106 

12' ld, Art.2111, 2114 

130 Id, Art. 2 11 6 

13l ld, Art.2107, 2108, 2109, 2110, 2112, 2111, 2 11 4 
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As to the mode of compensation in addition to money compensation courts can order any kinds 

of civil remedy if it is appropriate per. Article 2092 (2) of the Eth iopian civi l code. This civil 

remedy may include non-pecuniary compensation like restitution, restitution in kind, injunction, 

publicity and declaration of judgments. 132 Nominal compensation is also provided under Art 

2104 of the Civi l Code. Restitution as non-pecuniary compensation provided under the 

Ethiopian civil code mentioned above focuses on property. However, restitution includes 

restoration of or to restore some thing that has been al ienated under duress to its rightful 

owner. 133 It re-estab li shes to the extent possible, the situation that existed for the victim prior to 

the violations of human rights. Restitution requires, inter alia, restoration of liberty, citizenship or 

residence, employment or property. 134 The restitution under the civil code of Ethiopia does not 

envisage restoration of human rights violation as such. 

Pecuniary- compensation for moral damage like battery provides under the civil code reflects 

compensation mechanisms for human ri ghts violations in international and regional human rights 

system for its guarantees of the constitutional protection against bod ily harm. However, the 

degree of body contact that amounts to compensation for battery cases provided under art 2107 of 

the civi l code is restrictive one. Under the Ethiopian civil code, unlike other forms of injury, 

moral damages arising from bodily harm or death makes thc defendant strictly liable. Thus, 

article 2113 (1) of the civil code provides that a victim of bodily harm may be compensated for 

the moral damage he suffered. lfthe immediate victim did not survive the bodily harm, his family 

could be compensated fo r the moral damage they sustained by the loss of dearer, or loved 

ones.135 Since each member of the family is not going to be compensated severally, courts elect 

of a family representative on the basis of local custom per. Article 2 11 6 ( I) of the civi l code. In 

the absence of any local custom persons listed down in art 2117 of the civi l code will be 

considered, as the case may be, to be representative of the fami ly. The legal norms that award 

132 KrzecZllnowicz, the Eth iopian Law of Compensation for Damage, (1977), p. 35 
III Agnes Peresztegi, Reparation for Holocaust-era Human Rights Violation and, Web.ceu.hu/jewishstudies 

lybo3/J3peresztegi.pdz, p. 146 

114 Ibid 

'" Id, 2 11 3 
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compensation for relatives of the deceased or 111 the absence of a di rect victim 111 the 

international and regional human rights system is envisaged under the civil code ofEthiopia. 136 

Unlawful restraint of liberty Causes Mora l damage that is pecuniaril y compensable. It affects the 

reputation and honour of a person. The loss of freedom which results from the restraint can create 

mental suffering or angu ish, fear and anxiety and humiliation as well. Where the restraint is 

accompanied by force it can produce also physical pain and suffering. 137 It is to redress such 

severe moral damage that the law allows pecuniary compensation to the victim of unlawful 

restraint of li berty. On the other hand Art. 21 12 of the civi l code of Ethiopia awards 

compensation to un lawful entry up on land, in to house, seizure of goods against the clearly 

expressed will of the owner /possessorlfor moral harm caused due to that act. 

As to a person eligible to bring legal action of compensation different categories of persons are 

allowed to seek compensation under the civil code of Ethiopia. Thus, heirs, creditors of victim 

and subrogated persons could claim compensation. 138 With regard to a person who is entitled to 

claim compensation there is a reflection of international and regional legal norms in the Ethiopia 

civil code. 139 

Immunity which is the exemption from liability, in law or 111 fact, of holding perpetrator~ 

accountable is included in the Ethiopian civil code. The Ethiopian law of extra contractual 

liability guarantees immunity for members of the Ethiopian government, members of the 

Ethiopian parliament and judges of the Ethiopian courts 14°It seems that the law exempts them 

from liability provided in this section of the civil code. As stated under Ali.2139 of the civil code, 

136 Art.34 of the European court of hull1an Rights. 

m ld,2 108 

138 Id. Article, 2 144( I ),2145(2) and 216 1 (2) 

139 Dina Shelton cited above al Note 1, p.183-184 186, J 88: the human rights committee has indicated that family members may 
be considered victims of violations perpetrated on one of their relatives. Especially in the case of disappearance, the committee 
found that the motber of the di sappeared was victim. The committee under stands the anguish and stress caused to the mother 
by the disappearance of her daughter and by the continuing uncertainty concerning her fate and where about the European 
commission defines the term vict im as it includes indirect vict im and inter American court has held that both pecuniary and 
non pecuniary claims survive and automatically pass to the victims heirs or successors, and injured parties cover other groups 
or extension of other groups per Art. 63{ I ) of the inter American court of I-Iuman Rights Non- successor 3rd parties also may 
suffer injury, but they bear the burden of proof. 

140 Cited above at note 3, Art.2 138 
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if any of the exempted officials are sentenced by the criminal court, the immunity shall not be 

applicable. Thus, those immuned categories/groups/ redress damage caused to others by their 

wrong doing. Under these situation victims go free without any remedy /compensation! and 

contradictory to the general principle that victims of violations should be remedied 

/compensated/ . 

Thus, the Ethiopian civil code pertaining to this issues need to be revisited. To combat violations, 

especially breaches of fundamen tal human rights, limiting, if possible rejecting immunity is basic 

not only for dealing with past human rights violation, but also for preventing recurrences. 

4.2. Other Laws 

The Federal Criminal Code provides compensation for victims of crime under the head ing 

resti tution of property compensation for damages and costs as follows:-

"Where a crime has caused considerable damage to the injured person or to those having rights 

from him, the injured person or the persons having rights from him shall be entitled to claim that 

the criminal be ordered to make the damage good or to make restitution or to pay damages by 

f . " 141 way 0 compensatIOn. 

From the notion of compensation and its consequence the groups (persons) having rights from the 

injured person may be the relative of the injured person mainly the heirs dependants and next of 

kin having legal relationship with the victim of crime. Generally the law ordered the defendants 

to make good any damage caused to the injured person or persons having rights from the injured. 

The provision further stipulates the possibility of lodging civil and criminal suits jointly and 

governed by provisions of criminal procedure code. 

The modality of compensation is also provided under the Federal Criminal code. Accordingly, 

I. "Where it appear that compensation will not be paid by the criminal or those unable on 
his behalf on account of the circumstances of the case or their situation the court may 
order that the proceeds or part of the proceeds of the sale of the articles distained, or the 
sum guaranteed as surety or a part of the fine or of the yield of the conversion in to work, 
or confiscated property be paid to the injured party. 

'41 Federal Crim inal Code of Ethiop ia, Proc. No 4 14 Federal Neg. Gaz, Year 9 No, Art. 10 1 
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2. The claim of the injured party who has been compensated shall be assigned to the state 
which may enforce it against the person who caused the damage. This provision provides 
optional mechanisms of compensation to the injured when the defendants or any other 
person liable on behalf of the defendants fa iled to pay compensation or discharge his 
obligation.,,142 

On the other hand, chapter six of the criminal procedure of Ethiopia code lays down some rules 

/procedures/ of compensation for injured party in the criminal proceeding. Accordingly, a 

person has been injured by a criminal offence apply to the court for an order of that compensation 

be awarded for the injury-Caused per. Article 154 of the criminal procedure code as a general 

principle. The application may be rejected based on the criteria or requirements mentioned under 

the criminal procedure code. 143 

As mentioned under Art 157 of the criminal procedure code the injured party is allowed to 

withdraw at any time before the close of the case for the defence and claim against the accused in 

the civil court having jurisdiction. The injured party take part in the proceeding and may called 

by the court to rule on the amount of compensation, to be awarded. 144 

A court may refuse question of compensation after the proceeding have started. 145 Thus, as 

clearly mentioned under Art 158 of the criminal procedure code, where the accused is acquitted 

or discharged, the court shall not adjudicate on the question of compensation and shall in fo rm 

the injury part that he may file a claim against the accused in the civi l court having jurisdiction. 

Lastly, per. Art 159 of the criminal procedure code court order an award of compensation for 

victims /his representatives/ including costs and other court fees as have been practiced in civil 

cases. 

J42 Id, Art. 102 

143 Criminal Procedure Code of the Empire of Ethiopia, 196 I, Pro. No 185, Neg. Gaz, year 2 I No.7, Art. I 55( I) 

J44 [d, Art. 156 ( I and 2) 

145 [d, Alt. 158 
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CHAPTER FIVE 

KEY FEATURES OF THE ETHIOPIAN LAW OF COMPENSATION FOR 

HUMAN RIGHTS VIOLATIONS AND THE PRACTICAL SCENARIO 

Many people agree that protection and enforcement of human rights need the joint effort of 

international and domestic arrangements. How far the Ethiopian domestic legal and practical 

regime fares in that connection remai ns to be seen furthe r below. This section is thus the main 

part devoted for exhaustive evaluation of the Ethiopian legal framework of compensation in the 

parameter of the international standards with regard to victims of human rights violations. It 

helps to trace the gaps!loopholes! if any and in light readers the weakness of the Ethiopian law of 

compensation and its practical aspects in enforcing human rights, particularly for victims of 

human rights violations. 

5.1. Key Features of the Ethiopian Law of Compensation 

The preceding part was an attempt to offer a general view of the international legal framework on 

the questions of the compensation victims of human rights violations. We have seen the basic 

institutional structures and the approaches on such issues as assessment and causation to award 

compensation. We shall see the Ethiopian approach on these questions in this part. In general 

remedies !compensations! of human rights victims are governed by both private and public law of 

Ethiopia. Below is the basic character of these pertinent laws in the areas of compensation will be 

addressed. 

As stated under Art 9(4) of the FDRE constitution it enacted that all international agreements 

ratified by Ethiopia are an integral part of the law of the land. Furthermore, art 13(2) of the 

FDRE constitution stipulated the fundamental rights and freedoms specified in chapter III shall 

be interpreted in a manner confirming to the principles of the Universal Declaration of Human 

Rights, International Covenants on Human Ri ghts and international instruments adopted by 

Ethiopia. In the FDRE constitution, no provision of the constitution provides for the rights to 

compensations in case of infringement of the fundamental rights. An attempt to include aright to 
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compensation 111 violation of fundamental rights failed after a hot debate during the drafting 

process of FDRE constitution. 146 

The rationale behind leaving out the provision dealing with the right to compensation during the 

draft of FDRE constitution was the existing economic situations of the country. 147 In the debate 

with such an economic status, we catmot afford paying compensation for every single aggrieved 

. d"d I h' fi I . . 148 111 IVI ua , was t e matn argument or t le reJectIOn. 

With regard to the legal frame work of compensation in the Ethiopian legal system an interview 

questions atld questionnaires are arranged to legal professionals who are at the fore front of the 

enforcement of rights particularly judges to evaluate the competency of the Ethiopian law of 

compensation for victims of human rights violations. 

Responses of the questionnaires and interviews by judges of the vanous Ethiopian courts 

including judges of Federal Supreme Court, Federal high court and Oromia Supreme Court have 

been organized as indicated below. 

Here are the discussions and analysis of data' s on the Ethiopian Law of Compensation of Human 

. h . I' 149 ng ts V IO atlons 

As to the types of remedies the Ethiopia law avails to victims of human rights violations 

respondents agreed on the existence of il~unction , compensation, declaratory judgments, and 

reinstatements, as remedies for victims of human rights violations. Respondents fllliher elaborate 

that the aforementioned remedies are available in Ethiopian substantive and procedural laws in 

scattered way here and there. To strengthen their arguments, those who think the Ethiopian laws 

command compensation of victims of human rights violations referred to the tort provisions or 

146 Lishan Woldemedhin, Compensatory Remedy for Injustices of Crimina l Proceedings in Ethiopia: The Law and 
the Practice, LLB. Thesis, (AAU, IES Library, Addis Ababa, May 2003), p. 48 

147 Id, p. 50 

'48 Ibid 

149 Data collected and analyzed through questionnaires dist ributed to federal (supreme and high) COUllS, and Oromia 
Supreme Court on the Ethiopian legal system of compensation and the enforcement of in ternational treaties 
ratified by Ethiopia in this regard. 
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the extra contractual li ability of the Ethiopian civil code and international human rights ratified 

by Ethiopia. 

As to the relevancy of the Ethiopian law of extra contractual liability for compensation some 

responded positively, whereas others expressed deep doubts about the competence of thi s law to 

compensate victims of human ri ghts violations. On relevancy of the extra contractual liability 

respondents add an issue that there is no better law than the extra contractual liability and victims 

may institute compensation claims for instance, for illega l detention under. Art.203 5 of the civil 

code. They agreed also that it is too general and not spec ifi cally deals with the case at point. i.e. 

compensation of victims of human right violations. 

Respondents who mentioned the incompetence or irrelevance of the civil code 's extra contractual 

liability law posed an issue that this law governs more of private parties for it is private law and 

compensation of state /government/ agencies should be regulated by other laws such as 

administrative law and the like which regulate abuse of power of government officials against 

human rights. From this one may safely argue that the two categories of respondents justify that 

the Ethiopian law of extra contractual liability is not comprehensive enough to address issues in 

discussion. 

On the other hand, from the total j udges who responded to the comprehensiveness of the 

Ethiopian law of extra contractual liabi lity to compensate victims of human rights violations the 

maj ority of them responded that the Ethiopian law is not comprehensive enough, where as non­

responded in the contrary. With regard to the mode of assessment of compensation in existing 

Ethiopian law of compensation the majority of my sources responded favoring material and 

moral damages, while a few punitive damages. 

5.2. The Practice of Compensation for Victims of Human Rights Violations in 

Ethiopia 

Moving on to the evaluation of the practical modalities of compensation of human rights 

violations under the Ethiopian public institutions, specificall y the courts; the picture is a li ttl e bit 

unhappy. I have considered the incidents of human rights vio lations that occurred in Ethiopia at 

different times especially the red terror of the Derge regime to supply the information used as 
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inputs to examine the practical scenario of compensation for victims of human rights violations in 

this part. Data has been collected by an interview conducted with judges, prosecutors and 

victims, and also through questionnaires di stributed to judges of federal courts and Oromia 

Supreme Court. Cases decided by federal high court have been used. The analysis below shows 

the model questions proposed and subsequent discussions with judges. ISO 

The survey indicates out of the total respondents, almost all responded that they never came 

across cases that raises issues of compensation for victims of Human rights Violations in their 

professions or experience, and none responded to the existence of alleged cases or experi ence. 

Similarly, on the question whether the Ethiopian judiciary could refer to international human 

rights instruments for compensation of human rights violations, the majority responded 

affirmatively, where as some responded negatively. As to the specific international law, the 

judiciary could refer, respondents mentioned international laws attaining the status of customary 

rules, instruments ratified by parliament like lCESCR, lCCPR specifically article 2 (3) 5, 9 (5) 

and 50 of the lCCPR, and convention on eliminations of all forms of racial discriminations as an 

example. Out of the total respondents, the majority replied that there are no such cases where 

international instruments could be used for compensation of human rights violations and non­

responded in the contrary. On the other hand, high percent responded that the Ethiopian judiciary 

is not currently enforcing compensation as a remedy for human rights violations. Lack of 

commitment from government and judges, efficiency and qual ity of judges, and judicial activism 

are some of the reasons raised by most respondents for little enforcement of human rights 

instruments. Uncertainties about the legal status of the international legal regime in the Ethiopian 

constitutional system were also mentioned by quite a few. Similarly, absence of clear legal 

mandates, victims or claimants reluctance to insist on compensation, feasibility of remedies-the 

difficulty in proof and constraint associated with public budget and other barriers that hinder 

enforcing compensation as remedy are also mentioned as elements of the scanty enforcement of 

compensation for victims of human rights violations. Specificall y, big percent of the respondents 

take in to account public budget as perils of awarding compensation for victims of Human rights 

violations, while some considered difficulty of proof as aground of the problem. 

ISO Analysis of data gathered from questionnaires distributed to judges offederal supreme court, fede ral high court 
and Oromia supreme court on the practical scenario of compensation for vict ims of human rights violat ion in 
Ethiopian judicial system. 
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For similar purpose an interview has been conducted with se lected Federal and Oromia judges 

who have long experience, especially those involved in the red terror trial s. As responded by the 

interviewee, the major compensation scheme is found in the Ethiopian civi l code of extra 

contractual section which by and large governs private matters and only a few provisions of this 

code deals with issues of compensation of human rights violations. Such is not envisaged in the 

public law of Ethiopian, for instance the FDRE constitution has no clear provision fo r this 

purpose. Thus, they seem to have relied on no where to fill the loopholes in the Ethiopian law to 

enforce compensation for violations of basic and fundamental ri ghts.15l On the other hand, some 

respondents justified the possibility of enforcing compensation for human rights violations based 

on Article 9(4) and 13(2) of the FDRE constitution, even if there are gaps in the extra contractual 

liability of the Ethiopian civil code. 152 Yet, they appear to be lieve the importance of enacting 

specific laws or implementing legislation to enforce international norms ratified by Ethiopia in 

domestic legal system. Clearly legislation of some laws fo r the enforcement of compensation 

claims of violations of human rights appears beyond doubt for many of my sources. 

Concerning the practical aspects of compensation, as far as they know so far, they have not seen a 

case which is submitted to the benches in which they are member. All respondents (interviewees) 

unanimously replied that no significant claim of compensation is sought by victims of human 

rights violations. 153 As elaborated by my respondents, non-existence of earlier practice to claim 

compensation including in serious human rights violations like the red terror has its own 

contribution. Respondents also raised lack of awareness from the public in general, lawyers in 

particular and reluctance of judges to enforce the existing legal opportunities, let alone the 

deficiency of the law as basic reasons for non-implementation of remedy /compensation/ in 

Ethiopia for breach of fundamental human rights. 

151 Interview with Ata Brihanu Amenu who fully participated in red terror trials when he was the judge ofOromia supreme court 
and currently working as the judge of federal supreme court, and with Ato Gi rma Midhaqsa who was the judge ofOromia 
supreme court and take part in the red terror trials, November 2009 

152 Interview with Ata Solomon Areda vice president of federal instance court, who involved in the red- Terror trials held in 
federal high court whell he was thejudge of that bench, and Ata Alemayehu Tegne one of the judge for the red terror Trai ls 
held in Oromia Supreme Court, November 2009 

IS3 In terview wi th judges cited above at note 151 and 152 
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Generally, respondents linterv iewees have forwarded, the legislation of a separate law or specific 

provisions in line with international instruments for compensation of human rights violations, 

which in detail addresses :-

• what arel constitutel human rights violations, 
• specific remedies (compensation) for the violations with some guidance on the 

modalities of assessment, 

• the status of international law in such violations and the role of Ethiopian courts 
• the forum the fed eral courts versus state courts jurisdiction 

Regarding the existing tort law the Ethiopian civil code should be amended especially on 

assessment of moral damage as replied by the interviewees. 154 

5.3. Claims of Compensation for Violation of Human Rights Raised in 

Rela tion to the Red-Terror Trials 

It is rarely contested that Ethiopia experienced gross and wide spread human rights violations in 

the Derge regime during the years 1974 and 1991.
155 

It was a massive human rights violation 

which included willful killing, inhuman treatment, causing great suffering or serious injury to 

body or health. 156 After the Downfall of the Derge regime, the Transitional government of 

Ethiopia established an office of special prosecutor (here in after- SPO) by the proclamation 

number 22/1992 to bring suspects or criminals of the red terror responsible for mass murder and 

. • 157 
torture to JustIce. 

The SPO had the mandate of investigation and prosecution of the Derge officials who were 

involved in the criminal act of the red terror. 158 The proclamation has also mandated the SPO to 

record the human rights violations of the Derge regime. The mandate of the SPO and the red 

154 Ibid 

155 Frodc Elgesen and Girmachew Alemu Aneme, the rights or the Acc Ll sed, a human rights appraisal, in kjelil Tronvoll, Charl es 
Schaefer and Girmachew Alemu Aneme (cds.) African issues: the Red-Terror Trials, 2009. p.33 

IS6 Mechari Redae, Revisting the Eth iopian Genocide, Trial problems and proposal, (the Ethiopia Law Review, volume I , number 
1, law faculty. Ethiopian Civil service college, August 2002) p. 18 

157 A proclamat ion fo r the establ ishment of special prosecutor office proc. No.22/92, Neog.Gaz; No, 18, 1992 

IS' Ibid 
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terror trial was unable to operate effecti vely due to scarce resources-- both material and trained 

man power to discharge obligation in the country. Simi larly, the judiciary in the bench of the red 

terror tri al, was young and inexperi enced ind ividuals and those few experienced judges were 

confined with in ordinary crimes which are less complicated than the red Terror files. 159 

Thus, the Red Terror Trials in which the Ethiopian government has intended to bring 

perpetrators of the red terror (Derge officials) to justice has been criticized by different scholars 

for it fail ed to fulfill the standards of procedural remedies recognized in international instruments 

ratified by Ethiopia which may include among other things the right to fair and speedy trial. 160 

The charge that has been filed against the defendants was the other issue commented in thi s 

regard stating that, the killings of the Derge Regime do not qualify as genocide, as the Derge's 

actions were not aimed at destroying a specific group of people as per the definition provided 

under the Geneva Convention. 161 

As mentioned earlier the SPO is mandated to investigation and prosecution mostly aimed at 

punishing human rights violators and documenting the tragedy of violations. "States have a duty 

under international law to provide an effective remedy for past human rights violations and 

effective remedy should contain investigation and prosecution, compensation, restitution, 

rehabilitation satisfaction and guarantees of non repeti tion. ,,162 The right to compensation is 

integrated in to the substance of international human rights laws like the UDHR, ICCPR and 

Torture convention, which most states ratified including Ethiopian. 

"Compensation, on the other hand, not only alleviates the economic burdens caused by human 

rights violations, but also a symbolic gesture of acknowledging responsibility for what happened 

to the victims and an appeal for forgiveness and reconciliation." 163 According to the result of the 

159 Mehari Redae, cited above of nate 156 ,p. 11 

160 Kjetil Jronvoll , Charles Schaefer and Girmachew Alemu Aneme, the red terror trials; the context of Transit ional j ustice in 
Ethiopia, Africa issues, the Ethiopian, Red Terror trials 2009, p. l 0-11 

161 Ibid 

162 Girmachew Alemu Aneme, beyond the red-Terror Trials: analyzing guarantees afnon-repet ition, Arrican issues; the Ethiopian 
Red-Terror Trials, 2009, p.11 6. 

16J Ibid 
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survey conducted, for this research the victims and any other responsible organ did not seek 

compensation for mass ive human rights violations of the Red-Terror incident, except a single 

case indirectly addressed to the Red- Terror- Trial which I will discuss Later on. 

From an interview conducted with Ato Yosef Kiros senior Prosecutor of SPO, who has taken part 

in the criminal proceeding of the red Terror Trials, he repeated /strengthenedl the above facts that 

pecuniary compensation is not awarded for Red Terror case. 164 As stated by an interviewee, the 

office of the special- prosecutor ISPOI is established for investigation and prosecution, and only 

devoted to fulfill the prosecution aspects and fa iled to deal with compensation which is out of the 

jurisdiction of SPO mandated by establishment proclamation. He flUiher adds that, the tragedy of 

human rights vio lation in the red Terror was committed by the full intentional sponsorship of the 

Derge Regime. Accordingly, the material and moral damages, especially the psychological pain 

and suffering caused to the victims families and survivors should be compensated from the assets 

of the defendants and government budget due to the general international norm of state 

succession, unfortunately non is compensated as far as he knows. 

With regard to claim of compensation, as I have pointed out earlier only one case was brought to 

the Red- Terror criminal bench of the federal high court. The case was, Ato Teshome G/mariam 

and colonel Melaku Kaseny V s. the defendants , instituted per. Arts 154-150 of the 1961 criminal 

procedure code and Art. 100 of the 1954 penal code of Ethiopia jointly and severally. 

Claimants justified that they were among victims of human rights violations filed to that bench 

by SPO in charge numbers 210 and 21 1 in violations of articles 416 and 414 of the 1954 penal 

code of Ethiopia respectively. Accordingly, the first applicant sought a lump sum of 1, 673,341 

and the second 60,000 as compensation for injury caused to them per- the penal provisions 

. d b 165 mentlOne a ove. 

The court held that the applicants were not entitled to seek compensation for the reason that the 

name of the applicants were not identified /included! in charge numbers 210 and 210, and an 

164 Interview with Ato Yosef Kiros, a senior perseclItor have participated in the red Terror Trials' still work ing in the office of 
special prosecutor (SPO), November - 2009 

165 Special Prosecutor Office Vs Mengistll H/Mariam and other red terror defendants, Federal High COllrt Red­
Terror Trial Crim inal Bench Add is Ababa 1995; Criminal File No 1187 
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application to seek compensation per Art 154-159 of the criminal code should be through the 

mediation of the public persecutors. The court also stated that instituting compensation claim in 

criminal file as a short path is an exception for victims there name have been included in the 

public prosecutors charge, and such massive charge did not allow requesting compensation in 

criminal tria l and app licants should resort to civil bench. Fina lly the court rej ected the objections 

/counter arguments/ of the applicants and has held that the criminal procedure does not guarantee 

a right to seek compensation in thi s case. 

The counter arguments (objections) of the claimants that the applicant could seek compensation 

independent of the public prosecutors, with out taking as prerequisite the enumeration of victims 

name in the charge of the prosecutors seems sensible. In the case under consideration the very 

nature of the violations force to charge in massive way and the public prose cuter of SPO did the 

same. Rather, the case might have been better disposed on the basis of injury or evidence 

produced in the trial s. 

In the process of prosecuting suspects of the Red Terror, a group were ass igned as committee 

from the victims families named by "victims of Red Terror" (\,,".e 'n'fle ",'] .. ;( fl,-'-n,fl 

'h{.t-;e:·). From an interview conducted with Ato Terefe Atomsa one of the representatives who 

lost his beloved son in the red Terror, the basic activities of this committee were by and large 

assisting the SPO tracing un arrested suspects and inform to the SPO and involving in the 

production of evidence. By attending the red Terror trials inform the progress of the trial s, they 

act also as a mediator to the victims' families. 166 From fund rai sing to the construction of the 

memorial monument of the red Terror victims have been constructed by the great effort of this 

committee. 

Above all the committee have worked jointly with the government in the gathering of the remains 

of the red Terror victims and reburied them in the new- memorial building arranged for this 

purpose. As responded by the interviewee the victims families get relative sati sfaction by the end 

result of prosecution, and not aware of the existence of legal remedies (monetary compensation) 

against the defendants. Rather, they will expect to get redress for material and moral damages 

166 Interview with Ate Terefc Atomsa, member af red-terror victims fa mil ies, who lost his son Tesfaye Terefe, represented by 
resident of vict ims fami lies in keftenya 16 around Kotebe still he is working as a committee in the centre of memorial 
foundation for red-Terror victims, November 2009. 
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from the income will be generated from the new memorial building. Unless effective restoration 

is introduced infavour of victims, the enforcement of human rights wi ll be meaning less only by 

prosecution of suspects . 

Thus, the red Terror trial s are only a partial remedy to the massive human ri ghts violations during 

the Derg Regime in Ethiopia. 167 The other case is , police officers of woreda five police station 

(five in number) Vs Ato Tadasse W/Gabriel and Muluken Tadasse where the applicants sought 

damages due to unlawful detention and seizure. 168 The applicants first / lodged/ to the Addis 

Ababa zonal court, demonstrating that the arrest and seizure were unlawful. They were detained 

for 22 and 26 days in police custody. Applicants sought a compensation claim of 2000 Ethiopian 

Birr for moral damage. 

The lower court rej ected the claim stating there is no illegal detention and ordered the seizured 

money should be hand overed to the applicants and acqu itted the criminal file instituted against 

them. They applied to the federal Supreme Court. The appellate court found a breach of the 

fundamental rights guaranteed under the FDRE constitution and the Ethiopian criminal procedure 

code for accused persons. Thus, the appellate court made li able the defendants and awarded 

moral damages of 100 Ethiopian Birr for each, for pain and suffering to the applicants due to 

illegal detention. 

The court rendered decision based on Art. 2108 of the Ethiopian civil code and awarded the 

maximum compensation ceiling provided under Art.2116 (3) of the civil code. The decision of 

the federa l Supreme Court is encouraging, though this single case did not justify the existence of 

compensation at all. 

167 Girmachew Alemu Ancme, cited above at note 162,p.117 

168 Woreda five police offi cers Vs Ata Taddesse WI Gebriel and Muluken Taddesse, Federal supreme court, Addis Ababa 1993, 
File number 862/88 Defendants include leut. Girma Dcmeke, corporal Hai rna not i-IlM ikael, carpar(l l Mitiku Berda, and 
corporal Bcdrll Mohammad. The court only made liable the first defendant, commander of the police station and ordered him 
to pay compensation for moral damage. This case is not the Red Terror and I have considered it for simple reason it deals with 
the issue of compensation for human rights violalions 
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5.4 Conclusion and Recommendation 

5.4.1. Conclusion 

I have tried to deal with in the earlier parts that international legal obligation to provide victims of 

human rights violations with compensation is a primary duty of every state. Under international 

human rights law, every state is obliged to provide effecti ve remedies to victims of human rights 

violations. That requirement includes the ob ligation to provide victims and their relatives with 

fair and adequate compensation. I have also noted the victims of human rights violations are 

entitled to various remedies including compensations at the international level by virtue of 

regional or international instruments. I have mentioned the practice of African, European and 

inter-American Human rights systems in thi s regard. 

Some questions remain in the Ethiopian scenario . To start with there seems to be a debilitating 

uncertainty on the part of the laws not only on the specific status of the international human 

rights regimes but also the competence and comprehensiveness of Ethiopian laws that supposedly 

deal with questions of compensations of victims of human rights violations. Similarly, there are 

tremendous practical challenges ranging from economic scarcity of public funds to the awareness 

and ability of the victims to assert the right to claim compensation. Practices show from the 

earlier discussion victims of human rights violations were not successfully awarded monetary 

compensation for material and moral damage caused to them. In the red tenor incident, which is 

one of a massive human rights violation in Ethiopian history, the government established an 

office of special persecutor !SPO! for persecution of Derge officials invo lved in the violations. As 

clearly, indicated the basic mandate of the SPO is prosecution and investigation of the violation. 

The criminal proceeding of the red terror incident is a good start for enhancement of rule of law, 

and given some satisfaction for Ethiopian people in general and, victims' families and survivors 

in particular. Thus, it has an encouraging experience for equality of law, though it encounters 

some problems from the perspectives of the defendants, especially detention wi thout charges and 

delay (the problem of speedy trial). But the compensation and rehab ilitation, basic component of 

remedy for human rights violations of red terror case have been mi ssed. 

Absence of compensation scheme for victims of human rights violations in red terror case has its 

own draw back on prosecution especially from victims families and survivors point of view. 
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Thus, the red terror trial is an incomplete remedy as asserted by victims families and scholars in 

the area. 

In fact, there is no experience in Ethiopia legal system to award compensation for human rights 

violations. But the red terror case is unique which may include violation of the right to life, 

illegal expropriation of property, torture, and it was a catalog of human rights violations. On the 

other hand, specific provision is not fo und in the FDRE constitution, unlike the experience of 

some states mentioned above provided compensation scheme in their consti tution and other 

legislation. Rather an attempt to include a provision to award compensation for victims of human 

rights violations was failed during the debate on the draft of the FDRE consti tution. 

5.4.2. Recommendation 

Finally, by way of recommendation: 

1. It seems there is clear need fo r clear understanding of the status of the international 

instruments ratified by Ethiopia particularly in relation to the courts. Whether courts can 

have direct recourse to such instruments in cases such as the compensation of victims of 

human rights is not clear fo r judges with whom I had di scussions for this paper. Thus, it 

needs implementing legislations that avoids the above mentioned confusion and clearly 

addresses the status of ratified international instruments by Ethiopia. 

2. Similarly, the civil code seems to fail on two counts, at least, in providing the nonnative 

backdrop to address questions of compensation of victims of human rights violations. 

• First, whether the civil code being a private law is relevant to address such questions 

of public affairs. Many of the rules, principles and the underlying policies of the civil 

code were made with belief that it governs private relations. But the question of 

compensation of human rights violation is a pure public law issue and often highly 

charged with political issues. Thus whether the code is fit and it is prudent to invoke 

it at such times is an important concern . 

• Second, even assuming the civil code IS appl icable; there are some troublesome 

questions about its comprehensiveness. Accordingly, enacting independent and 

relevant specific laws in the constitution or other public laws where it fits more that 
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clearly addresses issues like causation, assessment of damage compensation, and 

identify duty bearers for compensation of human rights violations, enforcement 

mechanism and solves problems have been observed in the research is unquestionable. 

Generally, matters as delicate and intricate as violations of human rights might be better governed 

by a much more specific law. Legislation on this specific issue of compensation of victims of 

human rights violations seems important to address the questions and the country's commitment 

to international human rights laws. 
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Power, 1985. 
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• United- Nations Declaration of the Basic Principles of Justice for Victims of Crime and 

Abuse of Power, 1985. 

• Universal Declaration of Human Rights, 1948. 

D. Cases 
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File No 1187. Unpublished. 

• Woreda five Police Officers Vs Ato Taddesse W/Gebriel and Muluken Taddesse, Federal 

High Court, Addis Ababa 1993, File No 862/88 Defendants include leut. Girma Demeke, 

Corporal Haimanot H/Mikael, corporal Mitiku Berda, and Corporal Bedru Mohammad. 

Unpublished. 

• X V France, (1992), 236 Eur. Ct. H.R (Ser A). 

E. Internet Sources 

• Agnes Peresztegi, Reparation for Holocaust-era Human Rights Violation and, 

Web.ceu.huljewishstudieslyb03/13 peresztegi. pdz. 

• Compensation victims of Human rights violations (WWW.tanda. Netlerin (pdf.) 

• Elke Schwager, the Right to Compensation for Victims of an Armed Conflict, 

http://chinese jil. Oxford Journals org.lcgi/contentl full 1412/417 . 

F. Interview 

• Interview conducted with Judges Ato Brihanu Amenu, Girma Mideksa, Solomon Arega 

and Alemayehu Tegene, Nov. 2009 

• Interview conducted with Ato Terefe Atomsa, Nov. 2009 

• Interview conducted with Ato YosefKiros Nov. 2009. 
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APPENDIX-3 

Interview and Questionnaires 

Thi s in terview ques tion is designed to supplements my desk research . It 

is aimed to evaluate the understandi ng and aLLiludc of the legal 

professionals who are at the forefront of the enforcement of rights . Please 

provide your response as exhaustively . as possible and I apprecia te your 

generous time and atten tion. 

Name: __________________________________________________________ ___ 

Level of Education (Law Diploma, LLB, LLM, PhD): ----------------­

Job:-----------------------

Gender:-----------

1. Have you ever come across in your professional experience a case that 

ra ises issu es of compen sation for victims of human rights viola tions? 

A. Yes 

B. No, 

C. If your answer is Yes please mention the case number or 

other identification if you can or some nature of the case to 

identify ______________________________ _ 

2. If you have come across such a case, how did you appraise it? 

A. The victim was awarded compensation 

B. The victim was not awarded compensation 

C. If the issues was resolved some other way, please m ention ----



3 . Wha t remedie s do you think the Ethiopian la w ava ils to vic tims of 

human rights violations? 

A. injunction, 

B. Compensation 

C. Decla ratory judgments 

D. Reinstatement 

Please mention some details ----- - - --

4. Do you think that Ethiopian laws after all reqUlre tha t victims of 

human rights violation s be compensated? 

A. Yes, I do 

B. No I d o not 

C. If you think they do, wou ld you mention these laws as 

specifically as you can? 

D. one of the laws most people may mention IS the extra­

contractual lia bility law of the civil code. Do you agree that 

this is the relevant law? ----------------



E. Do you think th a t the la w is com jxeh cnsi\·c cnough to 

address iss u es of human rights violations? 

5. If you agree compensa tion is available, what is the assessment of the 
com pensation ? 

A. Actual Material Damages 

B. Moral damages 

C. Punitive damages 

If a ll or some of the above, please give some explanation --

6 . Can Ethiopia n judges refer to international human rights instruments 

for compensation of Human-rights violations? 

A. Yes, 

B. No, 

C. If your answer is yes, to which ones and why? --------

7. Do you think tha t there a re cases whcre in te rna tiona l in s truments 

could be used for compensation of human rights violations? 

A. Yes, 

B. No, 



C. If you think the re are, please m ention ----------

8. Do you believe tha t the Ethiopian judges a re currently enforcing 

compensation as a remedy for human rights vio lations? 

A. Yes, 

B . No, 

C. If your response is no, would you explain the reason ----

9. What are the perils of award s compen sation for victims of huma n 

rights violations? 

A. public budget 

B. proof 

C. Any other 

. 
10. Wha t do you recommend generally on compensation for vic tims of 

Human Rights Viola tions in Ethiopia? 
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