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Abstract of the Research 

There has been a more than 75 year's old tight relationship between ILO, which 

is the oldest sectorial international organiz.,tion and it's first African member: Ethiopia. 

This means, it has been three qnarters of a cenl1lry since Ethiopia has agreed to 

undertake her responsibility of membership up on admission to the organization. 

Edliopia, as any odler member state to the ILO is expected to assist and take 

part in dle orgaIlization's endeavor to set international mitlimum labour standards, 

promote ratification of mternationalla our conventions and evaluate dle application of 

dle sanle by member states. 

Among the numerous numbers of ILO Conventions eight has been selected as 

fundamental and their application in the member state is given a priority attention. 

Edliopia has ratified all of dlese fundament:<u conventions. 

Since the adoption of the labour proclamation 64/75 Edliopia has adopted two 

other proclamations and through out dlis period ILO supervisions especially concerning 

the application of fundamental conventions has been contit1Uously gOitlg on widl fruitWJ 

outcome revealed itl the new labour proclamations dlat repealed dle precedent ones. 

The effective itUluence of the ILO supervision on Edliopi,m labour law especially 

concerning the fundamental rights can be mferred from examining the contents of dle 

three labour proclamations of Ethiopia and the reports of ILO supervisory bodies made 

between them. 
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INTRODUCTION 

I. Back Ground of the Study 

. a. Intemation.al Organizations 

The developme.lt of the law of inte rnational organizations, going lnnd in 

hand with the enormous increase in their number, power and function , is a 

relatively new scenario in the development o f international law. Studies on the 

law of internatio nal organiz,ltion, thus, are not made in number ,1Ild manne r it 

should have been. 

Startin); from the ir distinct character th;lt add up to the domain of 

'sul~iects' under international law to the legally binding instruments they ado pt, 

internation;tl o rganizatIons have been creating an additional domain to the 

international law that had been developed for the purpose of regulating inter state 

cooperation. 

I nternation;tl organizations emanate Ii'om the etrtllt o f organizing activities 

be it political , economic, and social o r any other human inte raction. The 

philosophic de bate on 'why humans cooperate i) ' which has o lde r age than 

inte rnational originatio ns has developed basicall y two extreme theories. 

The lirst theory is ' rcalil'lli theory which based it se lf 011 supposed crue l 

IMture of human beings and concludes in order to survive man has to create 



cooperation with another. Accordingly, with the inte rnational o rganizations to 

secure their interests and the o rganization exist if it continues to take care of these 

· , IIltcres ls . 

The ' idealist' theOlY, on the other hand, slarts with the opposite ground . 

Tlr·~v. argue Ihat humans are good by n,lture and theY"('(,l0peratc only 10 combat 

problems jointly. And through tll is ground , they claim that international 

organizations are pure products o f humans endeavor lo r 'democratic peace". 

Elt()rts have been n1<lde to give solution to the short comings of the above 

Iwo theories. II' we take realism theory, fo r example, it shows that states cooperate 

with one o ther to secure the ir inte rest; so the cooperation is doomed to be eithe r 

temporary or to be result of coercion or submiss ion. T his does not go with the 

exisling reali ty. And tile idealist theory dooms llluch cooperation belween states 

than the ir actually is. So harmonizing the two theories with the reality, is the task 

to be made in accordance with tile d istinct character of the state. 

What ever ' tile reasons fo r cooper;ltion, when ever human activity IS 

organized there will be rules of law, as expressed in the ancient adage 'ubi 

socielas, ilN/us ". O ll1sequently activities o f" international organ izations are also 

su l ~ i ec t to law, and gi\'e rise to law. 

I See generally, Jan Klabbers, Introduction to Intemational lnstitutional Law, 29 (2002) 
' Id., at 30 
, Id., at I 
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InternatiOl1<l1 Organizations are one of the 'sul~iects ' of in te rn,ltional law. 

Thus, according to standard delinition of ' sul~i ec ts ', they ,Ire deemed capable or 

independently bearing rights and obligations under international law. As stated in 

the Reparation or Injuries case , the two indicators of 'bearing rights' are treaty 

making right and the right to bring claims'. 

The scope of the power of the org,lllization is to be determined rrom the 

intention of tlle establishing panies which is revealed through the constilutive 

document of the org' llli /.ation. The extent of their legal powers could be 

interpreted from the consti tutive document of the organization. This argumenl is 

supported by advisory opinion or the Permanent Court of International.! usti('e to 

the I LO in 1922;. 

b. The International Labour Organization: Historical 
Development 

T he histo rical development of international organizations revels the ro le 

of inlei'national org<lllizations was limited to promotion of sm,lll degree of 

cooperation between states which created them. At the present time, however, 

these bodies are required to undertake similar actions by organs of national 

governments namely: legislator, judiciary and executive';. O ne of the oldest 

4 Id., at 42 
, PCIJ , Competellce of the fLO to regulate the cOllditiolls of labour of persalls employed ill agriculture, 
Advisory op in ion, Series B,nos.2and3 
6 See. Ebere Osieke, Consti tu tional Law And Prac tice In The ILO, 1( 1985) 
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intern,ltional or/i<ll1i'''ltions, which tllrou/ih its activities demonstrate tile similar 

exercise or tllese tasks, is the International Llhour Org'lllization.' 

It was the si/inilicant contrihution or workin/i people in the course or 

WWI hoth in tile hattie lields and in productions that convinced the then 

political leaders the import,ulCe or res"pectin/i lahour ri/ihts to create permanent 

peace in the world. Grace to their contrihution, it has hecome H7 years since the 

original document that inaugurates the most important inte rnational o rganization 

which specilic;tlly deals with matters o r labour had been si/ined ." 

Seeing its retrospecti ve, it st,trted with the peace conterence, which has 

estahlished at the end of tile war, settin/i up Commiss ion on Inte rnational Llbour 

Le/iislation composed of representatives of nine states namely Belgium, Cuha, 

Czechoslovakia, Francc, Italy, Japan, Poland and USA." 

T he idea of having an international lahour standard setting or/ianization 

had been advocated befo re by two industrialist Robert Own(J 77 1-1 8.'i:~) of 

' ''''ales and Daniel Le/inard(J 78:~- I 8.,)9) of France and was put to tes t with in 

Inte rnational Association It)r Labour Le/iislation ItlUnded in Basel in 190 l. '" This 

idea is taken by the labour commission or the conlerence in draftin/i of the 

constitution of ILO." 

7 Ibid 
8 Ibid See also www.iio.org .. ILO HisfOlY 
, Ibid 
to Ibid 
II See, supra 6 
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From Febru,uy 1 to march 24, 1919 the commission held a,~ meetings to 

consider various proposals submitted by states with respect to constitutional 

powers and structure of the proposed permanent orl(anization and at the end of 

its sess ions it adopted a draft constitution fClr creation of ILO, The draft 

constitutive document W;,1S broul(ht belclre state delegates fClr the Treaty. of 

Versailles and adopted as part XIII of the treaty of Vers,lilles", 

The 191 9 ILO constitution, alonl( with its numerous ,ullendments which 

add up some characters, demonstrates the pillar ol~jectives which the orl(anization 

is set up. 

T he tirst and second phrases of the preamble of the constitution aHirms 

the importance of social justice f'Clr unive rsal and !;lsting peace reveali nl( the 

political reason fc)r which member states committee them selves in the 

endeavors of the organiz,ltion, The important phrase in the paragraph, social 

justice, is a matter that to be achieved in the effective participation of all social 

en tities. In order to achieve this, qualifyinl( it se lf Ii'om other international 

orl(<lnizations, ILO is structured in tripartite manner with representation and 

participation of all en tities in labour relations: the governments, workers and 

employers, Stressinl( the etkct of this structure .l ean-Claude .l avillier stated: 

12 tbid 
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St;UldaJ"(!" adopted through tniJiUD:,/IJ resllit Iii a ccrt;uiJ 

degree o{dynilmism and IInivel:'ilji(r dlle to the IilCtthat the.l · 

arc adopted bJ' m eans o{process o{pmcess o{("ollsultatioll 

alld rcsllitlil a COnsCIlS llS o{the dil n :w:: Of)JiJl'olls o{the 1';Jlious 

parties. As a result, the sta/J(I;lIds adoptcd arc IlIOIL' adaptah/e 

to (hJli.:n'ng ccoJ}olllic and social ,"'Ill/atiolls, wlllJe retailllilg all 

theli" lllli' "e/:';ali(v. 1."I 

The ide,l 01" having humane conditions 01 labour is anothe r aspect tt)r the 

establishment 01" the organization mentioned in the third paragraph 01" the 

constitu tion. This par,lgr,lph has at least two elements in it. In the Erst aspect the 

paragraph has idea o f humanity in it. It has in its heart the inte ntion 01" regu lating 

labour conditions 01" work ing hours, right 01" equality, associatio n and express ion. 

T he establi shment of ILO is catalyzed by d lects 01" the industrial 

revolution in 19'" century and related movem e nts 01" ideas 01" that period. As 

human cost of industrialization is ,lpparent, as .I.e. ./avillie r stated, there was 

increased awareness o f the importance of protecting worke rs' '. 

This, in turn , resulted in the economic reason tt)r the es tablishme nt 01" the 

ILO . Industriali sts, at that time, I"eared that there would lose o ut to competition il" 

they unilate ra lly improved working conditions. Industry or country adopting 

uni lateral social re ltmn would lind its se lf in disadvantage. This lead s to the need 

13 See,Jor example" Jean Claude Javillier, Int roduct ion to ILO ' s, Fundamental Rights at Work and 
Inlernational Labour Standards, .8 (2003) 
14 Ibid 
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for international social rel,'Ulation in order to achieve a level playing-field for all 

• L.; 
parlles . 

There was also the situation with f()reign workers which has direct 

international character and needed international regulation"'. 

For accomplishment of these humane, political and economic ol~jectives 

the or/ianization has pursued the adoption of international labour standards. The 

orlf<lIli zation has been adopting univers,t1 minimum condition of labour e ndowin/i 

ri/ihts fi)r individual workers and associations, been obligin/i the ratif)'in/i states to 

apply and beed supervisin/i application of ratified conventions by , : ~ates . 

Despite the prevalent ditliculties the Erst 'lnnml international confe rence 

of the org'lIli /.ation met in Washington beginning october29, 1919 and ado pted 

six internatio'1al labour conventions which deal with hours of w() rk in industries, 

unemployment maternity protectio n, and ni/iht wo rk ti) 1" women, minimum a/ie 

and ni/iht work fi)r young pe rsons in industry." The contere nce also elects the 

Governin/i Body of the organization who in turn elects the French n1<ln Albert 

Thomas the first Director of Inte rnational Labour Office who gave the 

or/iani/.ation the important momentum it needed that in two years the 

OIWlIlization adopted [(i Conve ntio ns and f8 Recommendations." 

" Ibid 
1(, See a/so, Intemational Labour Review, i llfroduClioll : 75 years of the Illtem ational Labour Review, 

A Retrospective, vo lume 135, No.3-4, at 1( 1996). 
17 See, supra note 7 
18 Ibi d 
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In 1920 the ILO was set up in Geneva and on the same year the 

Inte rn,ltion,ti Court of Justice with the influence of government of France 

declared on ILO's domain of work broadening it to include agricultural 

I 1'1 emp oyment . 

VVith the groW.\J1g number of adoption and ratilication of th t; ILO 

cOllventions, the question of actu,11 performance of ratilied convention becomes 

an important matter tu be dealt with. For this purpose, the General Con.erence 

of the organization established a committee that presently known as 'the 

Committee of Experts' in 1926. The Committee of Experts was and still is 

composed of independent .iurists responsible Il)r examining governments' reports 

and presents their own report to the Governing Body. 

In 19a4 USAjoined the ILO and in 1946 the ILO has became one of the 

specialized agencies of the United Nation and in the 1<>Ilowing years, in the midst 

of WW II the ILO adopted the Declaration of Philadelphia in view of shaping 

and reallirming the general principles li)r which the organization is set up. 

The ILO continued its success of setting international labour standards 

ali:er the WWII and through out the cold war period adopting nUIllerous 

fundam ental standards in the lields conce rning equal remuneration, lim'ed 

labour, discrimination in occupation and employment and child labour, 

19 Ibid 
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Givinl( its share to the inte rn,ltion,ll Human Ril(hts movement the ILO has 

adopted vital constitutional and other conventional standards. The constitution 

;t11irms on the ril(hts of equality, Ii'eedom o f association and express ion which 

after :~7 years became important aspects of the Unil'ersal Decl,lration of Human 

Ril(hts. And throul(h speci fi c conventions, in 14'" session of the General 

Conreren'ce thc Forced Llbour COI1\'ention (conventic n no.2H) had bee n 
' . 

adopted. Arter the ILO has beGune an Ol'/f<lll or the liN and .iust few months 

belclI'c the liN Gcneral Assembly adopted the UD I-IR the ILO had adopted the 

Freed o m or Association and the Ril(ht to Orl(anizc Convention (Convention 

no.H7) . The evide nt influence of these conventions on the draftinl( and linal 

d ocume nt o r the U D H R is undeniable. 

Followinl( the adoption of the UN resolution 271 A (III), ICll'Inall y known 

as U ni versal Declaration of Human Rights, the ILO h;ls continued the adoption 

or Ie (ally bindinl( conventio ns which deals on matte rs conside red as human 

ril(hts in the UDH R. The adoption of ILO Ril(ht to O rl(,lllize and Collective 

Barl(aininl( Convention in 194.9, Equal Remunerati on Convention in I 9.'! I , 

Forced Llbo'!;r Conventio n in 19.')7, Discriminatio n (Employment and 

Occupation) Convention in 19.')9 and Minimum Al(e Conventio n in 197 1 1I'0uid 

bc e noul(h evidence to back the proposition. 

The adoption or these conventions which have lel(ally bindinl( oblip;ation 

on states up o n ratilication no d oubt has inspired the UN in transre rring the 

l ID I-IR in to the lel(ally bindinl( two covenants in I <)7(;. The adoption of the 

ICCPR and ICSECR containing many labour rights as Human Rights has 

9 
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, 
1 

sil;nificant ellect on univers,t1ization of these ril;hts and forced the ILO to give 

additional attention to the supelvision of application of ratified conventions by 

ratil)'inl; states. 

At the end or the cold war period in the late I <JHO's and early 1990's the 

lID has started to reassess its place in the changing I;lobal n:lat:Olls and decided 

to I;ive prior atten tion to promotinl; and assistinl; rundamen'al principles and 

ril;hts" and launched an elr<llt IClr r;ltitication of the fundamental conventions, 

and adopted the 'Declaration on Fund,ullent,ti Principles and Ril;hts at Work 

and Its Fol:ow-Up'. It also established a workinl; party on party rel;ardinl; the 

revision of standards which ;It the end or its task in 2002 c1assilicd 7 1 of I HS 

Conventions, .) Protocols, and 7 a out of 194 Recommendations as up to date" . 

The Ol'l;anization, in parallel with the revision, started an ellcJrt to promote states 

ratilication or the up to date convention in place or out dated conventions. 

To strenl;then its stand,u'd setting system, the orl;anil.ation made 

systematic ellclrts lunching a campaigl1 for the world wide ratilication of the H 

fundamental conventions" and adopted the 199H I LO Declaration on 

Fundamental Principles and Ril;hts at "Vork ,uullts Follow-up"'. 

l3esides the institution,ti development or the orl;anil.ation as an 

inte rnational triparLite organization, the methods or implementinl; its objectives 

adjust throul;h time in order to match the existinl; conditions or the time. 

20 Supra note 9, at 8 
" Id ., at 20 
12 ILO, Guide to International Labour Standards ,5(2003) 
13 See, general/y, supra note 8 
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In accordance with the above reasons, the efforts of ILO in the bel,>i nnin)\ 

was primarily adopting the international labour standards through the institutional 

frame work by the vote of two third of the conference. These Conventions 

)\enerate inte rnational standards creatin)\ obli)\ation on the part of states up on 

ratilic;ition. \ ,y ith the terms of the constitution, which makes the principles of 

equality and non discrimiI ;;ltion, freedom of association and expressiOIi a 

constitutional principles, a:ld throui\h the terms of the precedin)\ conventions the 

OIWlIlization has continued to undertake considerable accomplishments of 

inte rnational standard settin)\. 

Due to the 199H Declaration, the I LO in addition to the motto 

'Righ(\' Hfay 10 Decent HfOlk ' incorporates the principle of promotion of 

fundamental ri)\hts at work through technical cooperation with conce rned 

bodies." 

With the adoption of the 199H Declaration Fundamental Principles and 

Ri)\hts at \ ,york and Its Follow-Up, the ad.iustments of ILO's work with the era of 

)\Iobalization, the )\eneral perspective of the organization is shifted from the what 

is inl(lI'Inally known as ' Rights vV;IY to Decent \"fork' to ascertainin)\ ri)\hts 

throui\h promotion of limdamental principles and rights throui\h technical 

cooperation and created mechanism of Idlow up by the virtue o f the 

Declaration.'; The ILO, in addition to ascertaining compliance of ratified 

conventions through legal ways, has started with providini\ technical cooperation 

24 Amarlya Sen, Work and Rights, International Labour Rev iew, Vol. I 39,No.2,at 120(2000) 
" Ibid 
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to member states in view of ascertaining compli,lllce to Fundamental Principles 

and Rights at \,y ork. 

c. International Legal Personality 

From the moment of its establishment, the ILO has been a sign of 

inte rnation;iI commitment I< i;- sllcial justice and demonstration of inte rnational 

dl<llt towards having humane conditions of labour. The controversy over the 

status of the organization had also arisen with its emergence. There was " 

concern that the organization would have 'supera state ' character limiting the 

traditional rights of a sovereign state. 

In support of this argument inte rnational o rganization theorists compare 

the character of the League of Nations with the ILO. Accordingly, it was argued 

that the Le,lgue of Nations operated under the' ulli/JIIInif)l voting system and 

states were, as a rule, not bound by decis ions of the international body with out 

their expressed consent. The International L,bour O rganization, however, was 

authorized under its constitution to adopt decisions which could create binding 

obligation on 'melilbers with out its consent by m;\jority vote. And the right of the 

General Confe rence to exclude items from agenda by m;\jority vote is given as 

example and stated that this will constitute limitation of sovereignty of states";. 

Contrary argui ng, persons who oppose the above argument proposed that 

the argument even if it shows limitations on power of member states it does not 

signily that dIe organization is 'supenl slate: They further argue that it only means 

"Supra note 6, at 6 
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that the organization possesses autonomous lunctions ;lIld powers to enable it 

eifectively attain the ol~ject~ and purposes Illr which it had been created", 

Further expl;lining the m;ltter, E, Osieke argued: 

The "wi Ihat the org'llllialioll was assigncd power 10 dealwIlh 

qlleSII()J)s which werc previollsly Illlder Ihc e,rclllsi,'c.liui>rh"/J()J) 

oFlhc JlJcJlJher slales ohviolls~J' COllSlilll lcl/il IiIlJllalioll 10 Ihcli ' 

sOl'crclj.:nly, hUI it was tI IOlll/J(WY (lnd r!('!J/;cralc linlJ/alioll hased 

Ill) ollihe COIISclOIlS rcaliialiollihallhe lillplO"CJlJelll oFlhe 

cOllllih()J)s ortahollr a/l over Ihe world wOllld hc he/la alld 

JlJore ellixlive~v a/lillilcd hy lillcmaliollal co/lcclive aC/J()J) Ihmll/jh 

all alllollOJlJOIlS, li)(lcpClldclIl hody wil/l Ilillilcd, hili iIllIOIlOJlJOIlS, 

legals/allis, and IiJJlcfjol1s and pOII'C/ :~· . :'II 

This argument has been tlnther ascertained by of International Court of 

.Justice in 1949 through the decision on 77le Rep;ll<ltioJ) O{hYLIl1'es Case. In this 

decision the Court, stating the importance of the charter ;ll1d the need Illr 

Ilexibility and freedom for the international organizations to take actions in 

,conditions to Illr see, ruled as: "Under international law the organization must be 

deemed to have those powers which, though not expressly provided in the 

charter, are conferred up on it as being essential to the periormance of its 

duties. n :r.1 

21 Id" at 7 
18 Ibid 
" ICl. Reparalioll of IlIj"ries case , ICl Reports 179( 1949) 
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As the attainment of the oqjectives or the I LO, as any other international 

organization, in addition to functional power and privileges, is closely tide with 

the rights and procedures li)r membership and represent,ltion in the 

organization, and structure or the organization, these features will be the next part 

or the chapter. 

d. Membership in the ILO 

The means by which a state acquires the rights to p,uticipate on an equal 

li)oting with other states in the proceed ings and activities or an international 

organization differs with the particular organization. 

By virtue of the Treaty or Versailles member states to the League or 

Nations had the right to automatically claim membership in the ILO"'. Because 

or the extinct"ion of the Leagu e of Nations the International Llbour Conference 

amended the constitution in order to maintain the original members of the 

o rganization"'. Besides the situation of the original members, li)r ,ldmiss ion or 

new members, the ILO has two ways o r procedure developed in law and 

practice. 

The first means of acquIrIng membership regulates the admission or 

members or the United Nations. Article I (el) or the constitution of ILO entitles 

member states or the UN with automatic membership by communicating li)rmal 

acceptance o r obligations or membership to the Director-General of the 

Inte rnational Llbour O tlice. The principal ground to this right IS the 

30 Treaty of Versai lles, Artic lc387 
3J See .e.g., Supra I, at 18 
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presumption that most of members of ILO are member of the UN. Discarding 

this presumption and aq.,'1I1ng contrary to automatic qualilication lelr 

membership, E. Osieke lays arguments supported by two reasons: one reason is 

that, examination of the applying state's capacity to fullill the criteria of the ILO 

should have been done. And the other is the bet that the actua l existence of ILO 

member ·"t'ltcs that an; not members of' -UN and becaus(;· o f' this procedure, . '. 

countries like Switzerland do no t have any say if' a state whidl is member of' liN 

apply to be member of the ILO.'" 

The second scenario concerns the admission of new member states which 

are not P1embers of Ule UN. In accordance with Article I (4) of' the ILO 

Constitution admission of non-members of the UN is to be decided by two 

third vote of'deleg,ttes attending the session with the additional requirement of 

attaining ':2/a vote of' government delegates. The application of membership is to 

be submitted to the selection committee which in turn creates a tripartite sub­

committee to examine the matteL'" The subcommittee is expected to examine if 

the ,tpplying state could and would fldlill special requirements of' the organization 

such as tripartism and respect the right of association. Since it is difficult to 

ascertain the capacity to f'ullill these demands bele)re the tripartite body and 

membership to the UN has relatively easier preconditions, new states of'ten 

follow the lirst way to apply for membership to the ILO alter they become 

members o f' the UN"'. 

32 Ibid 
3) ILO, Stand ing Orders of the International Labour Conference, Article 28 
" See. generally, Supra 6, 19 
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Formal acceptance of oblig<ltions of the constitu tion is a requirement to 

,Ittain membership status in the ILO. The meaninl\ of the phrase '/iJJ1l1al 

accept alice of oh/ig;ltioJJS of/he cOllstitutioIl' in Artide 1 (:-3) of the constitution is 

elaborated with experience encountered in 195:-3 when applyinl\ !<l!' admission the 

Soviet linion make a reservation on Article :-37 of the constitution and thc 

Director-Cc""ural explained f<lrInal acceptance denote~. unconclitional 

acceptance and restriction of reservation ,mcl in 1954 the Soviet accepted its 

oblil\ation of the constitution with out reservation"'. 

The other important practice which is worth mentioninl\ is the succession 

of oblil\atiol' that was previously applied in the land by new states. This accepted 

practice of the I LO, which is cont:r,uy to the doctrine ' Ial successor state 

commence its life uncommitted by he treaty of its predecessors' , is accepted to 

Protect the then prevalent blct of multiple independence of many new states' 

inverse erfe.d on establi shed I\rounds of the orl\anization"'. This is to be clone, 

however, in consideration to the capacity of the new successor state.'" 

The last but not certainly the list relev,lIlt matte r with the issue of 

membership or ILO is the definition of a 'state'. There is no dear cut de!inition 

or whal il takes to be considered as a st,lte uncler the constitution or ILO. The 

definition I\iven in the in te rn,ltion,d law, for the purpose or membership to the 

Jj Supra note 6, at 20 
16 Ibid 
37 Ibid 
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or~anization, \Iare' means an entity which possesses the inte rnational status 

necessary to enable it to dischar~e the obli~ations involved in membership'". 

e. Structui'al set up of the {LO 

\lVith th,' view of accomplishin~ its ol~iective to ascertain universal social 

.iustice that Ellis under functional power, the or~anization is structured in tripartite 

manner ascertainin~ representation of every social entity in the labour relations: 

~overllments, workers, and employers. 

The I !-J I!-J I LO Constitution lays that the or~,Ulization is consist of three 

bodies: a General Conference of Representative of Members, the Governin~ 

Body and the International Ltbour Oflice"'. 

The General Conference Representatives of the Members is a tripartite 

structured or~an which has relatively similar func tion with state parliaments. 

Each member state has 1<>LIl' representatives to the conlerence of whom two are 

~overnlllent dele~ates, one employers' representative and the reIllainin~ one 

k ' . HI wor ' ers representatIves. 

From the lirst session of the conference, it has adopted numerous 

Conventions, Recommendations, Resolutions, Declarations and other so li: laws in 

the endeavor of ascert;lining international minimum labour conditions. The 

38 See. PCIJ, Advisory Opinion, Free cit)' of DOl/zig and ILO. Series B ,No.1 8, 65-263( 1930), 
39 fLO Constitution, Art icle 2 
40 Id. , Arlie le3 
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specific values of these different international labour instruments and specific 

procedures of ,ldopting a Conventions will be assessed in the next chapte r. 

The Confe rence meets once a year and when there is a special m,lritime 

sess ion twice a year. T he Conference, according to Article 17 (I) of the 

constitution, elects a pres ident ,llld three vice pres idents. The vice presidents of 

the conterence should ' be from the three din~reht deleg<ltions but the pres iden"t 

can be elected from any of the groups in the Confe rence. In practice, however, 

the post of pres idency has been constantly given to government delegates". 

The second constitutional organ of the organization IS the Governing 

body. The Governing Body is also a triparti ,e body consisting of .'i(i persons 

having 2~ governments representatives, 14 workers' and 14 employers' 
. I~ representatives . 

From the 2~ state representatives ten of them are to be /i"om states of chief 

industr ial importance." 

Under the direction of the Governing Body, the third constitutional body 

of the organization, the In ternational Labou r O ttice perii lrlns collection and 

distribution of iniilrlnation on industrial re lations or labour, prepare the 

documents on the agenda I"ilr the meeting of the conle rence , accord assistance to 

member states, deals on matters of elIective observance of ratil"ied conventions, 

41 Supra note6, at 84 
42 ILO Constitutiol1,Article7 
4J Ibid 
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edit ,U1d issue publication, and periclrm such duties assigned to it by General 

Con terence o r Governing Body". 

The Director-General of the ollice, who assigns and hires Ille employees 

of the oflice is elected by the Governing Body which it sel f is an organ elected by 

the General Couterence. 

II. Statement of Problem of the Research 

In the previous section of the pape r, it had been explained that the ILO 

has mainly two means of action. The lirst one is standard setting activities which 

constitute adoption of Inte rnatiOl ~:d Lthour Standards and respecti ve evaluation 

of application hy memhers. The oilIer one is promotion of Inte rnational Ld)our 

Standards though technical cooperation evolving Ii'om the 199R Declaration. 

The lirst means of action, which is the concern o f this study, is deeply 

related with the assertion o f a standard through adopting conventions that lay 

inte rnational standards. Following this, comes the requi rement of ratification by 

member states. This has to he tC!Jlowed, to provide the convention lega lly hinding 

nature on member states , the political action of ratitication. Ratitication imposes 

an obligation on the ratilying state to apply the terms and conditions of the 

convention and expose itself j()r international evaluation. 

Even if all members of the organization vmved to comply with the 

standards they ratily complete application is IiII' from reali ty in re lation willI many 

" tLO Constitution, Article 10 
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stand,lrds even in the developed nations. Important of the matter is 

understanding the rule of the g,lme which includes: allirming the commitment to 

the organization by providing relevant inf<mnation to the org<lI1ization, accepting 

comments and recommendations of the supervisOly organs of the org,lI1ization 

alld taking appropriate and timely measures in accordance. 

The extent of a State's application of a gIven ILO standard, which it 

ratiiied, differs with the other member statc with understanding and application 

of its duties in relation with the above k'ltures. Attention given to its commitment 

to the organization, to the comments and recommendations of !lIe organization 

and fililure to act in accordance constitute incompliance to the standards that 

states agreed to apply. 

III. Objective of the Research 

The general ol~jective of the research is to eXall1 111e the function of the 

supervisory mechanisms of ILO and it's ('vel' all iniluence on the adoption of 

universal stand,mls of labour. Special attention would be given fn r the assessment 

of the role of ILO supervisory bodies in the standard elaboration and compliance 

ascertaining endeavors of the organization. 

Accordingly, the relevant supervisory schemes and bodies of ILO, the ir 

mandate, the procedure they use, and their inlluence on standard setting activities 

of I LO will be the matter to be examined in the paper. 

The specific ol~jective of the research to evaluate the role of these ILO 

su pervisory bodies in Ethiopia's labour law development starting ii'om the 
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adoption or proclamation 64';75. Assessment will be made on the supervisions or 

the ILO concerning application of standards by Ethiopia and the role it has been 

playing in ascertaining Ethiopia's compliance Ic)r ILO Conventions that it h,IS 

ratified. 

IV. Scope of the Research 

As the title or the research demoIlstrates , the paper is concerned mainly 

on legal analys is or the effect of ILO supervision on Ethiopian labour law 

development. The m,\jor attention of the paper is on the intluence of the out 

come or these supervisions on the development or Ethiopian domestic labour 

statutes in the rull application or ratilied ILO standards. 

As conventions are the one which impose legal obligation of compliance 

on ratifying state and since this paper is a leg,ti research it won't be any surprise to 

kllow that the research deals mainly on 'supervisioil or observance of ratified 

conventions. 

The third restriction on the domain of the research is on the substantive 

content or the rights to be examined. The ILO conventions deal in the area or 

labour ex tending Ii'om those considered to be I-hllnan Rights to the 'ordinary' 

international minimum labour conditions. This paper is restricted to the 

supervision of application or lundamental or core conventions which ,Ire 

considered to have a strong tie with Human Rights. 

There are t\l'O ways of supervising the applicatioIl or standards or 

rundamental Conventions by the ILO. The lirst is the right based evaluation 
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where measures of states are examined Ii'om the point of oblig-ation thev 

consented to under take when they ratified a convention. The other approach is 

supervision or fdlowing- up , by virtue of the 1998 ILO Declaration, of measures 

of states f() r promotion of these stall(\;tr(\s so as the ILO and will accord technical 

assistance f()r state which is in need of it. Since the second approach incorporates 

matters that ;nc.out side of law, the paper will only deal on the Grst scheme. 

The !()ulth limitation on the scope of the research is OJ! examination of 

Ethiopia's observance to ratified Convention . Ethiopian domestic labour law is 

divided in to two main sectors: the public and the private sectors. \ ,yhile the 

rig-hts endowed in most if not all ILO conventions include workers and 

employers of' hoth sectors ( besides the police and military); specific leg-al 

protection endowed to these rig-hts in these sectors, having- two different 

procl;ullations g-ove rning the two sectors respectively, is ditlerent in Ethiopia .In 

order to create researchahle domain to the paper as to provide the essential 

conclusion and recommendations with in the availahle time and o ther resources, 

the research is restricted to the private employment Iawof Ethiopia which is 

g-ove rned hy the Constitution and the present I;lbour proclamation (proclamation 

:~77t200:~). 

V. Research methodology 

Like any other 1eg-;t1 research this paper hases up on the analysis or 

availahle literature on supervisory mechanisms of ILO, on reports, direct 

requests and puhlications made in accordance. 
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VI. Research Significance and Applicability 

Despite early membership to ILO, up to 200S, Ethiopia has ratified 

only20 effective conventions out of the total 18S. On the topic of effective 

observance of these ratilied conventions there has been evident non-ohservance 

dlie to ditTcrent leg-al 'lI)d other conditions. 

The paper will pull out the dominant cases or non-observance or the 

rundamental ILO convention that had and has been raised bl' the supervisory 

bodies throug-h out the development of Ethiopian labour law. 

The paper will hopefully be of help Ethiopia's eH(lIt to dlectively apply 

the ratified ILO fundamental conventions through adoption of new national 

labour law, 
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Chapter One 

International Labour Organization: Mandate 

\Vith out ne!(lectin!( the other important inte rnaLional laws adopted throu!(h 

schemes that are out side from that' of the ILO, it easy to !(ive a sound ar!(ument that 

the instruments of the ILO are considered the primal)' source of internatio n,t1 1,t\ lO ur 

law. 

Even betc)re the ILO had become one of the specialized a!(encies of the UN in 

I 94(j, it had adopted numerous Conventions and Recommendation in wide variety o f 

s ul~jects throu!(h out the lahour relations, This reveals the reality that even if there are 

UN and other institutional and other human rights instruments in the lield of 

inte rnational lahour law, the overall frame work of international lahour law G 1I1 not be 

dealt up o n with ou t relerence to the ILO made instruments, 

The iniluence o f these ILO instruments has initiated, amon!( scholars of 

international OIWlIlizational law, an academic debate on the le!(islative powers of the 

ILO, There are inte rnational legal scho lars that argue that the ILO has a legislative 

power of adopting inte rnatio nal law, They furthe r argue that ILO conventions are not 

contractual type (like treaties) but amount in a way to 'inte rnational laws', and the 

international labour conlerence which adopts them, can be taken as an International 

le!(islative body.' 

Contrastin!( thi s proposition, other scholars ar!(ue reti'eshing the raised and 

dropped propositio n whi le dralbn!( the constitution o f ILO in 19 19, 'vVhile draliing the 

1 Sec, generally, N. varticos, sources of Internat ional labour law, Manual fo r Domestic appl ication international 

Labour Law, ILO, Internationat Training Center, Addis Ababa, Para, 80,(2005) 
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constitution, there was brief debate over the possibility of gr,U1ting the organiz,ltion the 

power to pass Resolutions, which could give rise to binding legal o bligations I<)r states 

whether or not they ,Ire m ember of ILO.'They also raise the conclusion o f Permanent 

Court of International Justice in the advisOlY opinion on the Competence ofILO to 

RCI;lIlate Incidentally the Pelw)J}ai vf!od,: of the L/JJployer (l92()). The court arl(ued 

that altllOul(h the ILO had ve ry broad powers with respect to the investig,ltion and 

di scussion o f labour questio ns and fornnilariOl I of proposals I<)r national ltl(islation or 

internatio nal agreements it has no legislatiloe powers because each member was free to 

adopt or r<:< ject any proposals of the organization either I<)r national laws or I<)r 

inte rnational convention. " 

In bridginl( the gap between the ,I hove two arl(uments, N. valticos aQ.,'l.leS since 

Conventions are legislative instruments requirinl( only conditional act which could be 

analyzed as be ing simply an accession to pre-existinl( act to require the I<)rce of an 

intern,ltio nal law, it G Ul be considered that Conventions represent a compromise 

between notions of contract-making treaties and law making treaties.' And also the I;tct 

that ILO adopts numero us Conventions and Recommendation of this kind 

substanti,ltes the arl(uments that it exercises a lel(islative or at le,lst quasi-lel(islative 

function.o' 

It is o nly true that ILO h,ls been engaged, starting fioom its very existence, In 

e laboration and adoption of International labo ur standards, in view of creatinl( 

universal minimum rights I()r labour matters existing in each member st,ltes and also 

! See, generally. Ebere Osieke, Constitutional Law And Practice In The Intemational Labour Organization, 

143( 1985) 

J PClJ o AdvisolY Opillioll 0 11 Ih e Compelence of fLO 10 Regula Ie Incidenlally The Personal Work of The 
Employer, series B, No, 13( 1926) 
4 Supra note I, No 2, at 51 
5 Supra note 2, at 144 
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fin the labour matters that f;tils in the international 1,lIv domain directly:; Intermtional 

labour standards are adopted in tlle form of International Labour Conventions and 

Ren) 1Illlle ndati 0 11 s. 

Conventions have the legal status of inte rnational treaties and are des iglled to 

create international obligation on the state which r,ltif)' them.' Recommendations, 

hO\\vve r, are not des igned to create obligations but ··~ ))~Iy to provide guide lines li)r 

governmental acting in periimning leg,ti obligation o f the ratified Convention .' 

There ,Ire also othe r ILO instruments, bes ides the International labour 

Conventions and Recommendations. From the many ILO Declarations in ditlerent 

Ill<'~ters of labour, the Declaration o f Philadelphia (194.4.), and tlle Declaration on 

Fundamental Principles and Right at work and Its Follow- Up (l 99H) deemed to be 

the most important in the function of the organ ization. T he Declaration of 

Philadelphia, which is formally known as ' D ec/;IIr1{ioIl C'oIlcennilg {he Ali ns aIld 

Pili poses of/LO', reaflirmed the fundament,ti principles on which the organization is 

based. The late r has taken the organization a fu rther one step by identiti'ing 

fu ndamental principles and rights at work from the numerous standards of the 

organization and add up a' concept of technical cooperation to be grated from 

organization to member states. 

Resolutions are the other important instruments that are passed by the 

In ternational Llbour Confe rence which is used by various ILO superviso ry bodies as 

(, For example, the case o f migrant workers who work in foreign country falls directly in the domain of 
international law, and is one of the primary immediate reasons for establ ishment of ILO . 
7 Sec, generally supra note I, at 50 
8 Ibid . 
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l,'Ui<ie line and terms of reference fiJI' apprais;u of national situation and to the 

Recommendation addressed to governments, " 

1.1. Adoption of International Labour Standards 

Initiation of the adoption of Inte rn;ltional Labour Standards mainly res ts , with 

the Governing body, As a general principle, the Governing Body uses the proposal of 

the Director:Ceneral of the International lab()ur ollice ,which 'IS based on the survey 

lI1ade by the olli('e on law and practice of the matter in hand in the member states'" 

The prevalent practice of adopting International Labour Standards in the I(mll of 

Conventions and Recommendations is the one that is f(ll'lnally called as procedure of 

' Dol/hie !Ji,ClIssio/J: This procedure st;uts by the Dir~ctor-Gene ral of the 

International Labour Office distributing questionnaires to member states so as to 

know the law and practice of the matter in hand in the members states, The oilice wi ll 

survey I'he reports of member states and prepares a proposa l. The Director- General 

submits thi, proposal to the Governing Body and the Governing Body in turn 

proposes the matte r to be an item of agenda f(Jr the next sess ion of the General 

Conierence, " 

The General conference examines the proposal of the Governi;lg Body, usually 

using specialized tripartite technical committee, The com mittee would examine the 

proposed agenda and decide on whether or not it should be an agenda for next session 

and if the response is at1irmative form a draft instrument. " In the mean time, all these 

matters are to be communicated to all member states to allow them to use their right to 

present objection on the inclusion of the matte r as an agenda I(l!' the next session 

9 See supra note 1, at 66 
10 See, generally , supra note I, at 52, See, also, ILO Hard Book ofProeedures, Para, 3(e) 
II See, generally, supra note 2, at 148 
" Ibid 
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If there is an ol~jection presented accordingly, the confe rence will vote on it. And 

if there is '2/::l m.\joritv vote ftll" inclusion of the item agenda, the matter wi ll be returned 

to the committee, As a resu lt, the techniGl1 committee with due consideration to 

features invoh'ed and provide suggestion that the draft would be adopted as 

Convention or Recommendation '" and with the same passage it took, the agenda will be 

returned to the In tern.r:;opal Labour O flice, 

Pursuant to the decisions made in the technical committee and in the 

Inte rnational Labour Conlerence the o llice, based on the first discuss ion, prepares a 

proposal draf i: COlll'ention or Recommendation and forw,lrds it to members to their 

observation and COml1'ents, Based on the response of the members, the ollice will 

prep,u'e iin,tl drali: the instrument, and with the similar channel deliver it to the 

International Llbour Conterence it)r second discuss ion," Accordingly, the delegates to 

Intern'ltion.tl Llbour Conterence vote on the ,Idoption of the instrument in the l()l'Jll of 

conven tion or Recommendation on '2/ :1 m.\jority vote of delegates present. ,.; 

Other procedure of adopting International Llbour Standards, which requires the 

matter to be discussed by the General Confe rence only once, is also available but it is 

reserved 1'01' cases of urgency or special circumstances ,The Governing Body can under 

this procedllre, by a majority of :~/!i , decide to reter a matter to the General Con le rence 

Itlr si ngle discussion, bUllhis has been rarely used, ,,; 

IJ See, gel/erally, supra I, al 52 ;See also ILO Hand Book of procedures, Para A 
14 See, generally, supra 2, at 149( Discussions and referred or the principal elements which the committee might 
consider as a rca son for adopting a Convention or Recommendation) 
" ILO constitution, Art 19(2) 
16 See, supra note I, at 54. 
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l.l.a. Kinds of international Labour Instrument 

[LO Conventions and Recommendations dilfer \\~th one another li'om the point 

\,icll's of their kg;tl character." 

a. i. Conventions 

Convcntions arc kg;tll y hindinli international treaties which Ia\' down thc hasic 

principles to he impkmcnt(',; by ratil);inli countrics on a liivcn suhjcct matte r'"" The\' 

diller fmlll international treatise hy the 1;\Ct that they p;;ss thmul\h international 

institut i:)nal rralll e work and their adoption is not select t' ) unanimit\ '."',\nd al so, the \' 

arc adopted hy Intcrnational lahour conli::rencc which is constituted in tripartite 

m;ulller constltutlnl\ I\overnme nt, worke rs, and employers re presentations o r each 

nH:mher state c n.ioying equal ,,'ote , 

Further than the leg,tl ohligation or Conventions, which comes to he lega ll v 

hindinl\ lip on ratification , adopted Conventions create some constitutional oh liga ti ons 

o n the memhers states , 

The lirst ohligation is to present the ado pted convention to the compctent 

authorit y o r the memhe r state that has the power o r law makinl\.''' And secondly 

lne mher state has constitutional ohlil\ation o r communicating this situ ;l ti o n to Direc tor· 

Gcncral. " 

17 See. supra 1 ,at 3 
"See , tLO Rutes oflhe Game, A briefin lroduclion 10 tLO, 14(2005) 
I') See, supra note I ,at 50 
10 See, tLO Conslilulion An t9 (5)(a) 
" See, td" An t9(5)(c) 
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Thirdly, even if the member does not ratil~' a convention ,it still holds the duty to 

report on the law and practice on the sui>jl:Cl maller of the un- ratilied convention, 

I.-hen the Covernin!; Body so requires. " 

ii, Recommendations 

III as much as thl: I;[('t that tl\(:: c ;IIT I~C(,(>IllillCIHlatiolls which arl: autonomous, 

thl: l:xistin!; practice in the 11.0 system shows l~e('()Inml:IHlations arc non hindinJ.: J.:uide 

linl:s used to supplement a Conventioll hI' pl·ovidinJ.: mode of detailed J.:uide lines Oil 

how it could he applied.'" 

Since Recommendations are adopted as non-Ieg~dly hindin!; instruments, they do 

not have the requirement of ratili c;" ion. The one oblig~ltion on me mher states with 

reJ.:ard to Reeonllllend;ltion is the duty to prl:sl:nt them helilre the competent authoritl ' 

lilr ellactme nt of leJ.:islation or lilr takinJ.: of othe r actions" . The other requireml: nt is, 

like Iloll-ratified eonventioll states have duty to rl: porL Oil law and practice is the sub ject 

Illalter of the rccorl11l1cnciatioll wh ell lhe (; () \'e n\ i l1~ Bod y so rcqllin~s . 'l·; 

b. General Character of International Labour Standards 

Inte rnational Llhour standards , be it in the limll of Conventions or 

l{(commendations, are adopted to furth e r estahli sb the princip;d ol~jectives thaL the 

orJ.:anization is set up lilL Thl:se principks arc laid down in the preamble of thl: ILO 

COllstiLution adopted ill I c) 19 and iurlher al1inlled In- the Declaration of Philade lphia 

ill 1944 .. Thesl: principks are to bl: ascerta illed in each labour relation lilr \I'hi ch a 

II Ld. Arl L 9(5 )(e) 
B See, generally, supra II see al so for example Income security recommendation (1949) 
" LLO conslilulio ll A rt , L9(6)(b) 
" Ld. A rt 19(6) (d) 
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uni\'e rs,t! standard IS set III the organizallon through principles of tripaltite 

reflresentation. 

The trip,lItite re presentation of the organl/'< ltlon constituting represent,ltives or 

<:nlplo),lTs, worke rs and gove rnme nts gives all additiollal ground 1<1I' the validity or 

IlItnllatiollal Labour Standards and ,ldditioll<ll Ilamr II'hich distinct ILO standards 

fronl othn inte rnational standards. Further r, ·,ore . this makes 11.0 standards adaptable 
. .. 

to dill e r~ llt economic and social conditions while reta ining ,;11 their unive rsality .•. 

It is a constitutional principle; II'hi le adopting conventions, the Ge ne ral 

cOlIlCre ll ce should take in to ,lccount, the dille rent ciimatjc conditio nal, imperfect 

developme nt of industrial org, lnization , or "ther special circum stance that make the 

industrial conditions substantially dilfe rent. ." 

This cond ition laid by the constitutio ll revea ls the prImary feature of 'Idopti llg 

Inte rtlational Labour Standards: universalil \·. To make this task easy, the adopted 

stal\{.ard shou ld not be impracticable o r di stant or ultim; .te ol~ieclive." 

In support of this notion the Director· General o f Inte rnat io nal Llbour Ollice in 

I ()(i:i acknoll'ledged: " .. . the terms of conventions should unless they deal excius ivdy 

with a simple issue or fundamental principle alld contain no d e tai l, be sulliciently ill 

ch;II'actcr to he susceptible or application under wide ll' varying natio nal conditions"." 

2 ~, Sec. gel/ crall)', Jean Claude Javillier, An Introduction to [LO' s Fundamenta l Rights at Work and In temational 
Labour Standards. tLO, Geneva.l (2003) 
2
7 1LO Constitut ion, Artic le 19 (3) 

2~ See, supra I,at 56 
! 'J See, supra I , no.2. at 56 
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To maintain the universal applicability of st,lIld,u'ds throu!;h difkrent, soci,d and 

economic conditions of different states, the or/idnil.ation uses ditle rent techniques in 

sta!;c o f ( h~lftin!;. 

One of the techniques is pe r!(lrIned while choosin!; the fClrIn o r the d rati 

instruIllcnt. If the liniversallaw and pI~lctiC(: on the mattcr under conside ration do not 

call for the issue to be adopted as a Convention , the or!;'lIlil.ation may adopt It as a 

l{c,'OIllIlle IHlation so as it provides !;uidelines lI'ith oul 'eg,tllI' bindin!; obli!;'ltioll. 

The otber IlletilOd is ascertain in!; l1ex ibility of thc conl'c ntion while d rahin/i so as 

it lI'ould be applicable in dill'ere nt social and econoillic conditions. [n SOille instances , 

llexib ility clauses conkr states the poss ibility o f choosin/i at the tiIll e of rat ilic,ltioll the 

e, 'e nt 0 1' obli /iatio n which they d ecide to under take co, Accordin/ily, if the convention 

have seve ral P,lltS, states mi/iht be allowed unde r the conventio n to choose the part they 

want to be ahide with .'" Conventions llli/iht, otherwise, /iiYe a ri/iht to states to excl ude 

provisions, parts or ,lllllexes while ratilication."" O ther Conventions lll i/iht contain two 

kinds o r oi> li /ia tions: strict and less strict; and provide a ri/iht to choose hetween the two 

oblig'ltions. '''' Still wore, a Conventio n Illight allow states to declare tl e exact level o f 

o bligatio n while ratilication as does lhe Min iIlluill Age Conventio n. '" 

BI' li Illitill/i the scope of the Conventio ll or sOilletimes bv allowing the states to 

/ilve appropriate delinition to 'persons' and /ieographical situation OIl which the 

Conl'ention is to applied , l1 exibility can be lll 'lintained. Sometimes sector or economic 

actil 'it)' or II' hi ch the conl'entioll is to be applied mi/iht be limited so as to Illaintain the 

.'I'See. supra note I , at 57 

.\1 Ibid. [Reference is made to convention 102: Soc ial Security (Mi nimum Standards) Convention that has 9 parts 
of which only 3 arc ob ligatory to acceptance if states ratify] 
3~ Ibid : sec also. Convention no. 138 of 1978 
J.\ See. supra notc 2, at 147 
)-1 Ibid 
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applicability of the convention in all socio-economic systems."By fr;ullinl-; the basic 

subst;ultive rule it sel f as a cOI1\'entio n th;lt e nta ils promotional obli)i<ltion. uni\"(:rsal 

;Icceptance mil-;ht be adliel·ed ."· 

I n other instances 1-;<:I1<: ral and wid<: terms like: 'appropn;ilt: JI1t:aslIIc< ';f(/t:(IUale 

protectioll' and 'IIt:Ct:SS;UT JIIeasurt:s are inse rted to "l-;enera li7oe the oblil-:<ltion o f 

ratil)' inl-; stat es so as tl ie application o f the Convention will be achiel'e(; thrOlll-;h 

diffe re nt economic and social situations. '" 

Flexibility of convention could also be achieved throul-;h prol'idinl-; choices ill 

m ethods of application. 

Maintaininl-; Ilexibility of Conventio ns is essentia l to furthe r promote the 

adoption, ratilication and applica tio ll o f Conventions by members. \ Vhi ": the 

oblil-;ation of a state to app ly a Convention, wh ich it r,ltilied , is a cOllstitutiollal 

o blil-;ation of thc OI"l-;ani 7oation ,'· the spec ilic o bl ig,ltions and m ethods of applil-<ltions 01" 

the oblig,ltions is the matte r t" be spccilied in each convention. In some COIlI'ellt io ns, 

application of standards is to h<: unde rtake n by adoptinl-; national le/iisiations but in 

others the o blil-;;It ion can be perli lrllled by administrative measures 01" th roul-;h 

co llective al-;reements. It se<:ms the I\lo re choice o n the manner o f application . it is 

easer li)r a Conventioll to be accepted and ratified by states."" 

" tb id 
)6 Ibid 
)1 Ibid 

JS t LO Constitu tion. Article 19(5) (d) 
),' 

Supra note t , at 58 
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1.2. Principles contained in the Fundamental Conventions of lID 

The }lCi'" session of the International Labour Conference, which had been 

adjourned in Cenel'a in 199H, had est,lblished some special status f(lr cert;lin chosen 

Conl'entions as 'liJ/ldaJ/lt:1I1aJ' and declared their appliGltion throup;h out member state 

of ILO irrespective of their respective status of Hatilication . The Declaration adopted in 

this session, which is fonn,tlli· known as ILO Declaration on Fundamental I'ri 'llciples 

,Ind Hip;ht at \,york and It's Follow-Up declares ail members have the duty arisinp; from 

the very lile t of their membership to respect, to promote and to reali/.e principles 

concerninp; the fundamental standards which ;Ire subject of those Conventions dealilt)\ 

on maters of fi 'eedom of association and elkctive recop;nition of the rip;ht to collectil'e 

i>arp;aininp;, elimination of a:; 1(>rIll of i()rced or compulsory labour, the e:':'ectil'e 

abolition of child labour, ,llld the elimination of discrimination in respect of 

I I . '" emp oyment all( occupatlo n. 

The Cove rninp; body identitied eip;ht conventions that are in the domain of the 

,tbove I(lur rip;hts as fundamental and it had launche d successful campap;ne so to achiel 'e 

liniversal ratification of these conventions in 1995." The eip;ht flllldamental conventions 

that constitute the principles coneerninp; fundamental rip;ht are: " 

Freedom of Association and Protect io n of The Rip;ht to Orp;anize Convention, 

No. }l7),194H 

Rip;ht to orp;ani/.e and Collective Ihrp;ai ninp; Convention , ( No.9H) , I tH.9 

Forced Ltbour Conve ntion, ( No 29), 19:-l0 

Abolition of Forced Llbour Convention, ( No 1(5) ,19,)7 

J (~ ILO Declaration Fundamental Principles and Rights al work and It's Follow - up, Art 2 (1998) 

"See, gel/eral/y, ILO, Rules of the Game, A Brief Internat ional labour Standards, 14 (2005) 
" Id. , at 15 
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Ivlinimum A~e Convention, ( No. 138), 197 :~ 

\VOl'st Form of Child Labour Convention, ( No. 1(0) ,19HI 

Equal RemlllH:: ration Convention, (No.1 (0) ,19!iH 

Discrimination (Employment ,md Occupation) COIl\"ention , ( No. III), 19.'iH 

A mcmber th 'lt has ratified thcse conventions has thc duty to respec t, n;,tiize and 

to pronlOtc . the principles in the Conventions. Supclyisioll" "e the application thcse 

COlI\'cntio ns ill the me mber countries will be a matter to be u;](I ~ r took u s in~ the pre· 

existin~ sup" rvisory machincl)' of ILO which we will <kalup Oil in the next chapte r. 

Meillbe r states that do not ratify the Conventions also , under Article 2 o f the 

Declaration , carry the duty to respect, to promote and re, tii ze , in I\ood bith. the 

principk ~, tid in thc Convc ntio ns is accordancc with th,' Constitu tio n, and the 

Declaration es tablished a unique procedure li)r the 1() lI ow· up, 

S incc thc intcntio n of adopting the Declaration is identifying fundamental rights 

ill emplOl'lllent and the pe rf(lrInance of pro illotion,ti action through (ht: technical hel p 

ufthe ILO, it is vcry important to remembe r that the contents "I' o bligations on member 

states and its rcs pective way o f supe rvision o f the Declaration is dilkrent from the 

">rIllal I LO way o f righ t/o bli~ation Il<lsed supervisio n of applicatio n o f standards by 

Illclni>crs.1:I 

a,. Freedom of Association 

Freedom 01' Association IS one of the constitutional principles o f I LO that is 

stated in preamble o f the 19 19 constitution. It has ,tlso beell atlirmed in the 194,1, 

Declaration o f Philadelphia , which I(mned part o f the constitution o f ILO that 

J .I See, generally. Jean Claude J<lV illier, Introduction to ILO's Fundamental Right at work and Intemational 
Labour Standards. 3( 2003) 
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emphasized freedom of expression and ,Issociation <IS essential to sustained progress and 

emphasized that they are among the 'fundamental principles on which the organi/';ltion 

is based .'11 

Freedom of Association and Protec tion of the Right to Organi/,e Conven tion 

(No,H7) of 191H defines, I()!' the purpose o f the convention, the te rm 'organization' as 

,~n)' OI'g,u;i/,;,tion of workcrs 01' employel'S' established 1(11' flirthering ,1Ild defending the 

intcrcst of workcrs or of emp:oy~ rs, " 

In the exercise the right of association, workers, employe rs or their associatioll 

should take in to mind that they arc duty bound to res pect the law of the land. The !a", 

of the land, however, should not be sl",h as to impair or applied to impair Ihe 

)!;uaranlees of the Conve ntion."'U nder Conve ntion No.H7, workers and employe rs halT 

freedom , with out distinction what so el'e r, to establish and to join org,llli/,ation of Ihe ir 

own choosing with out previous authorization, " They have the ri)!;ht to draw up Iheir 

Constitution alld o rganizational rules, to elcct their representation in full freedo1ll , to 

(;rg~lllize their adminislratioil and aClivities and fo rmulate the ir programs, "Thi; right to 

associatioll is also ex tel}(led with organization of federation and conlederation, '" 

The right to organize undcr the Convention is to be ascertained with o ut anv 

undue interle rence from governme nl oll icials to res trict this right or impede the la"ful 

exerci se the re oiL Accordingly, natioll ,d procedure 1(11' acquisitioll of leg," pe rsoll,d il l' 

U Bcrnared Genigon , et aI., Freedom of A~'socia(ioll, Fundamenta l Right at work lntemational Labour standards 
5(2003)] 
<l j ILO convention No.87, Article 10 
4 (, (d, Ari. 8 
47 Id, Art , 2 

" Id, Art 3,( I ) 
'" See, Id" Art6 
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by workers and employers organizations, feder,ttions ,lIlU conteue rations should not 

(Teate conditions of such character as to restrict this right. " \"' itll the same inte ntion the 

COIl\'ention dis,tpproves the act dissolution or organizations by the administration 

The principle of freedom of association is l'elY essential 1<) 1' the overall 

"chiel 'e ment or the endeavors or ' ILO as the I'· have direc t relation with the basil' 

principle that is tied with the mode or structures and illlldion of the org, tnization: 

tri p; I·ti sm. Tripartism, which is mainstays or the org' lI lil..ation, cou ld not be achieved ir 

there is no indepe ndence to workers ' and cmpIOl's' organization. According to Article 2 

of the Conve ntion, organil..ations have the right to dawn lip the ir Constitution, freely 

elect the ir re presentative to administer and organil..e their act ivities and 1<>rIllulate their 

programs. The right to .io in the organil..ation of their free choice, to workers and 

(:mployer, is on ly hound hy the free ly sell' made rliles or the o rgani l..a tion .;·' 

The o nly sec tors of occupation or employment that are not essentially under the 

scope or the COllve ntion <Ire the police and the arllled ('o rees. " A membe r state, which 

rat ilied convention il7, is to apply the convention in al. employment sectors, except the 

above two, on which the applicahility of the convention is to he freely determined by the 

s'tate lip on ratilication. 

b. Collective Bargaining 

Promotion o r collective bargaining is another principal missio n or the ILO as it 

has bee n recognized in 1944 Declaration o r Philadel phia which 1<>rIllS part of the ILO 

50 [d. Art 7 
5! Id, An 4 
52 Id, Art.2 
5! td. Art 9 
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constitution:" The Ri~ht to Or/i<lIlize and Collective Barg-aining Conl'ention ("lo.9K). 

which is adopted 1949, is identilied as one of the fundamental conventions of the 

The Convention does not ~i\'e a delinition to what 'collective ah~'eement ' is 

nevertheless it provides a functional out line of its constituents ,Article , ~ of the 

conventi'on state ahout 'lollllI/an II t 'golJ;l/ioll ht:lll't:t:Il ' t:lI1plo,I't:I:'; OJ" t:lIIlllol "t'h' 

()r~ani/;ltions and workers' o,:ka niza tions with a view to the re~ulation of tcrms ,IIHI 

conditions of employment', Inference can he made that the resultant of thi s 1j('~otiatioLl 

is what we call collective a~reeme ill. 

Matters of anti-union discrimination, which IS the essential matters of 

consideration when one talks ahout freedom of association, is adopted in this 

Convention, Convention No,9H ohlii\es ratifyini\ states to fOlw,ml adequate protectioll 

ai\ainst anti-union discrimination in respect of employment, and to pro\'ide adequate 

,lroleclioll ag-ainst interference. 

Anti-union discrim ination In respect employme nt includes m,lkini\ the 

l'mployment of a worker suhject to the conditions that she Ihe shall not join a union or 

shall relinquish trade union memhership, and prejudicini\ or dismissini\ a \\"()rker hI' 

reason of union memhership or participation in union activities outside \wrkini\ houl's 

or with the consent of the employer with \\"()rkini\ hours. ", 

\!\forkers' and e mployers' ori\ani/,ations ha\'e the rii\ht to enjo\' adeq uate 

protection ai\ainst ,1111' act of interi"erence hy each other or each othn's a~ents or 

~.~ B. Gcrnigon, Co/leclive Agreement, international Labour Sta ndards, A global Approach, 30(200~) 
" tLO, Convenlion No 98, Art 1(2) 
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membe rs in their establishment, functioning or administration . .... The Convention gives 

p;u1icular emphasis to illeg-.t.Iity of act~ that are designed to promote the establishment of 

workers organi/.ation under the domin;ltion of employers' organization, financial 

support given to workers organization so as to bring them under control of e mployers or 

C 11\ I >1< )ye rs' ()rg;\llizati()11S.·;' 

The scope of the Convention, similarly as Con\Tntion No. X7, is to all workers 

.conditioning the ;Ipplication of the Convention on police and ;colned fc)rces Ie;l\'in~ it on 
'. . 

the hand of states , to be determined ;It the time of I atilication . 

c. Equality and Non -Discrimination 

b 'er sinn: its establishment in 1919, the I LO has being working e ffectively on the 

fight on un; .lStilied discrimination, thus it won't be surprising t ) know that the rights or 

equality ;lI\d non-discrimination are constitutional principles or the organiZ<ltion .-" 

The Declaration or Philadelphia allinns that all hum;lIl beings irrespective or 

race, creed or sex have the right to pursue both their mate ri ;ti we ll-being and spi ritual 

(\t:\elopnlent in conditions or freedom ami digllit\', or econom ic security and equal 

opportunity. It rurther proclaims that the attainment or the cond itions making it possible 

to achie\"C equality or opportunity and treatment shall be the cen tral aim or nation;d and 

internati()I1al policy that "all nation;d ;lIld international policies and measures in 

particular those or an economic and financial character should be .iudged in thi s li)!;ht 

;lI1d accepted on"o in so br as they may be held to promote and not to the achie\Oemcnt 

(,r thi s .iud)!;nlcntai objective.-'·'" 

,,, Ido, Arto 2( I) 
" td. Art 2(2) 

~8 See general/y. preamble of the constitution of ILO 

i'J See generally. Dec laration of Philadelphia, Part II , (which, according to Article l of the lLO constitution, is a 

constilUtional principle of the organ ization.) 
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The 199H Declardtion identilies the principle of equality ,lIld non discrimination 

as fundamental one and the Governin); Body enumerates two fundamental Conven tions 

which specifically deal with equal ity and non-discrimination in employment (Convention 

No.IOO and Convention No. III). 

Till; I LO Equal Re'~luneratio" Conve .. tion of 19,) I is adopted to ascertain the 

principle of equal remulH: ration 1<". men and women 1(,,' work of eqUid "alue'''. 

Consequently, article I (b) ,)f the convention states: U 1'1'1 he Icrlll e(fllal rClllllllf'mlioll Ii" , 

/lIen and wonlell lI'orkcn; liJF work o{cfJflai I";t/lle r('fl.:!:'; to rales o(rCI1111JJCra(/oJ] cslahh'ilJer/ 

Inlh out diw'J'Ji11liJaIJuJ} hased Oil se.\". ,. 

The Convention baSically deals with matters of remuneriltion and set tt , rq\ulate 

IIlatlers of discrimination based on II' on sex. Statin); the constituents of 'remuneration' 

ii rtide I o f the Convention e lllllllerittes ordinary, basic or minimum wa);e or salary and 

"ny additional emoluments what so "ver pa Yithle directly or indirectly, whether ill cash 

or in kind, by the employe ' to the worker and itrisinp; out of the workers empl()yment. 

This article is made to provide protection to whilt ever benefit it worker wou ld p;e t 

from his/her e mployment. The phrase 'anv additional emolument.I' what so evcr ' 

represent any increment, supplement, marp;in bonus, allowance, be nelit or advantap;e"' , 

T hus, remuneration under the Conve ntion includes, inter alia, wap;e differentials or 

increment based on seniority or mitritit\ status, cost o f livinp; allowances, housinp; or 

residential allowances and family allowances" ' . 

w. See, the second paragraph of the preamble ILO Convention 100 

"'.ILO. General SurveyOr Reports On The Equal Remulleration Conventi on And Recommendation, Paragraph 

t5 ,7( 1986) 

62, Ibid 
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The scope or Equ;tl Re muneration Com-ention is limited to promotion or 

equality betwee n sexes with the issue or pay. Ever since the adoption or the Convention 

recog-nition has hee n made on the matter that equal pay could not be ;lchieved with out 

OVCI" all fig-ht on di scrimination in al or its grounds. As a resu lt or this concession rurther 

Conve ntion namel\" Discrimination (Employment and Occupation) Conve ntion (No. 

Ill) was adopled in 19SH. 

Article I. parag-raph I (a) or convention III delines discriminatioll as: 

Any (h,'lJilClioJ1, exc/llsioll or pFcli..:n:J1ce OJJ !he ha.'iJ:'t 

of' ' <ICC, colo///; se-r relillioll, ! )ohiical ofJi///(J//, lIalJ(J//al 

extractio/J OJ" social ori)p'll, II'/,/c/J has the clh'c/ Of"llldIiZi 'Jllg or 

IllljJiunng equalily of opportunity OJ" IH .. .'illlllCI1 { /11 

( '/ J 1/)1<),"/11('1 11. 

Besid< 's the existe nce or such act or omISS Ion, it is e sen tial that the ael or 

omiss ion to have nulliI)'ing- or impairing ell'eet on the rig-ht so as it could I;tll in scope or 
tlte dclinitioll. 

The Convention consists o r restrictive li st or seven g-rounds o r ill eg-itimale 

disnilllination: race , colour, sex, re ligion, political opllllon, national ex tractions and 

social orig-ins"'. To add up on the seven grounds, which re present the m ini lllulll 

standard o n which agree llle nt has reached , the convention provides : 

6 ~ . Constance Thomas and Yuki Horii . ,Fundamental Rights at Work and Fundamental Labour Standards, 

Equality O/Opportullity And Treatmel/t /11 Employment And Occupation , 67 (2003 ), 
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.. '/SjucII other dis(Jilc(ion, exclusion or preference ... IIicII lIas the ellec( 

of l1/J!fJ~i'Jilg or il1/paJi7ilg equalit)' or (reatl11ent in el11p/oymeni or 

occupa!J(J/1 may be detenl1incd b,' (lIe l1/el1/ber concel71ed ;uier 

('OJ lSIIllaliolJ with rcpn-:.·ieJl(illil 't: e/1 lp/o)'L'J:';' ill 1(/ I Forken' org;1I1J7";i/iOJlS, 

".here such c.ri,( ;u1(/ll'/lh othcr al)I)lOlmille bodies.'" 

The emerl!;ence of new I!;rollllds ordiscrimination that are explicitly set t(lIth in 

Article I; paral!;raph I (a) or the Conve ntion shows that \dl~ 1l the re is a need ti )r 

rCl!;uiation it C,Ul be met at the internationa: level by adoption or more specitic standards 

Convention No. lll, on matte rs or its substantive lield or application provides 

that te nllS 't:lnp/O}'lll t'Il{' alld 'occlIp;JI/OIl' include ftccess to vocat ional training, access to 

e mplovmellt and to particular occupations and terms and conditio ns or e mployment. '" 

This den" )nstrates the filct that the convention is set to rel!;lhtt matters or equality and 

(:iscrimination in employment both ill the pre and post em ployment stal!;e. 

The measures which are not considered to be discrimination under the 

COllventlon are: 

a. those that are based on inherent requirement or a particular joh 

h . thosc warranted by the protection or the security or the state; and 

('. measures or protection and assistance 

("'Supra note 18.at 18 

h\upra note 25 . at 69 
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d. The Abolition of Forced or Compulsory Labour 

Forced or ("( lIl1pulsory labour, as a case of extrem e \'iolation of 'humane 

condition of labour' has bec n a matte r of issue in the preamble of the ILO Constitution , 

representinl-\ olle of the maill ol~ieclives the orlf<lIlization is established li)L The 19<)x 

ILO Declaration Oil Fundamental Principles ;U1d Ril-\ht at \Vork and It's Follow lip la\ 's 

the eliminatioll o f all limns of li)r~'e d or compulsory labour as 1'1In<1amental matter o f 

()I~iective to the orl\~lnization .''' The Governinl-\ Body e nume rates two lip to date 

Conventions Oil the aboli shmen , of ")rced or compulsory labour as fllndame l ~ t al 

Conventions, Tllesc conventio ns are the 19:-\0 Forced Labour COllvention (No,29) and 

the 19.)7 Abo lition of Forced Labo ur Conventio n (No, 10,)) , 

The I 9:-\0 Forced Llbour Conventio n de lines lim'ed or compulsory labo ur as a ll 

work or se rvice which is exacted from any pe rson under the me nace of any penalty and 

"'hich the said pe rson has not o flC red himself volun tarily,'" The Convention has sta ted 

ce rtain exclu, io ns from the delin itio n . The exception include any work exacted in 

\'enture of military service law lin work of pure ly military character, wo rk that is pan o f 

hrmal civic oblil-\ation, an )' work exacted as a consequence of a conviction in court of 

litw providinl-\ the sa id work or service is carried out under the supervision and cont ro l o r 

a public ;Iutho rity and the person is not to be hired or put in disposal or pri\'ate 

individuals, co mpanies or associatio ns; and minor communal activities ... 

The Abo litio n of lilln.:d labour conventio n 19.17 is ado pted in vie'" o f 

supplem cntinl-\ the 19:-\0 Forced L lbour Conventio n,"'Conseque ntl y, in the absence o f 

(,(, See, ILO Dec larati on on Fundamental Pri nc ipl es and Right at Work and It's Fo llow Up, Artic le 2(b) 
(,' ILO convenlion No 29, Art 2( t ) 
'" Id ,. Art 2(2) 
"" See, ILO, Abolit ion Of Forced Labour. General Surveys by Commillee Of Experts, Para 9 and 104(1979) 
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definition of forced or compulsory l;,bour in the Convention no \05, the definition 

lirovided under the prior Convention is considered );enerally valid.'" However, while 

Convention No 29 calls lilr thc );eneral abolition of li)!"lTd or compulsory labour in all 

its li>rlllS, sul~ject to the exceptions, Convention No. lOS requires the ;,bolition of lillTed 

or compulsory labour only in livc cases listed under Art I of the Convention . " 

Convention No I o,~ rules lilr ai;;)Ii sllI llcn t of allY compulsory or lim'ed labi)ur as 

;, ;'llcans political coercion or cducation or as p li ni ~lllllcnt lilr hold in/; or eX ptTSS tnl( 

political or views ideolo);ical opposed tlt e cstal'lislted political , socia l or economtc 

syslem of economic development and usinl( laboll\' discipline, as a punishment I'm 

Itavi n/; participated in strikes and as a means or racia l, soci;t! , tMtural or religions 

(I iscri mi ttatiot 1. '" 

e. Abolition of Child Labour 

At tlte inte rnational level action to combat tlte economic exploitation or cltildren 

he/;an in carly 1919 witlt tlte creation o r ILO. " Alkr 'Tspondin/; to the call I()r suci, 

protection, in the preamble to its constitution, tlte ILO adopted tlte Minimum Al(e 

(lndustty) Convention on its lirst session in 1919 and since then up to 1997 tlte 

(,r/;;utization Itas further adoptcd ten Conventions and li,'e Recommendations, settin/; 

slandards on the minimum a/;c of admiss ion to employment or work in dillercnl 

employmenl sectors. " More over, thc 1 LO actions also covered tlte conditions or work 

741 Ma x kcrnad and Carman Sottes, The Abolitioll Of Forced Or CompufsOlY Labour, Fundamental Right at 
work and International Labour Standards, No 77,45(2003) 
7 See, Id ,46 
7 .• I LO, Convention No 105, Art I 
7; Ricardo Hernandez- Pulido and Tania Carou . Protectiol/ a/Childrell alld Young Persons, Fundamental Righi 
al work and In ternational labour standards, 89(2003) 
7·. Mark Lansky, Perspectives, Child Labour How The Challenge (s Being Met, International Labour Review, 
vo l. 136. NO 2, 235 ( 1997) 
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for children ,uul \'o unlj pe rsons whose employme nt was not prohibi ted by intematio nal 

standards."; 

l in til 197:~ a ll inte matiol1<ll instrument of ILO on minimum alje of employme nt 

'Vere indeed o f restricted applicability. concem ed only with limited economic sectors or 

specific o('l· upation .'·· 

The ad o ptio n of Minimulll Alje Conve ntion (No. 1 :~H) in 1 97:~. howeve r. chal)ljed 

tl ',<: . .prior s ituat.ion and adopt universal mini'mum' .tge standard comhininlj broade r 
' . . 

('o verage of sedor o f employment work with greate r adaptability to 'natio nal situatio n. 

This Conv<: n ti(J n is ide ntilied as ,l fundamental conve ntion o n Illatte r of child lahour 

,dong with the 19<)<) the \ "Iorst l<lI'In Of C hild Lahour Conve ntion (No .1 H~) . 

Conve ntion No I :~H set a general minimum 'W'; standard which h,ls not to be less 

than the age or completio n of compulsory schooling ,lIld in an )' C,lse no t less than I.') 

),ears."T he conventio n a lso specilies a minimum alj<: standard (g<: ne ral p rovision) 1<)1' 

t:mployment or working in H azardo us work. I H years." Th is minimum age /<)1' 

hazardous wo rk can h<: lowered to Iii years hy na tio nal laws using tripartit <: consulta tion 

or conditi o n that the health safe ty and moral o f the young pers('ns ar<: full y protected 

;uHI the voung persons have received ad equate specilic instruction or vocat io nal trai ni ng 

iil the relevant branch of activity. '" Na tio nal laws m;l)' permit persons at the age o r I :~ 

):<:a rs to <: ngage o n a light work which not likely to be hannful to the ir health and 

developme nt and no t such to prejudice their a ttendance a t school, the ir partic ip,ltion is 

\'ocatio nal training programs approved hy competent authority o r the ir capacit\' to 

I;e lll:li t rrom the instruct ion received :' 

7; See, supra notc 27 
,. Ibid 

" I LO, convention No 138, Art2(3 ) 

Sta tes \"ith insul'i icien t econom iC and 

711 See, Id, Art 3{ I), [Defining ' H azardous work as any work or employment which by its nature or the 
circumstance in which it is carried out is likely to jeopardize the hea lth, safety or mora ls of young persons.] ,., 

See. genel'a'h" Id, Art 3(3) 
"J Id ., Art, 7 
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I 
educational !ilcility are 1,'l'lIlted a lil;ht to reduce the minimum age (the I;enel,ll) to I,t 

years and the minimum al;e Ii )!' a lil;ht work to 12 years. " 

The convention, as it is the lirst action of ILO in adoptinl; minimum al\e li)r all 

~.ectors of employment and kinds or work, is ve ry much Ilex ible as to the exte.:nt or 

allowinl; the state to determine their ex tent of their national minimum standard which 

can he hil\he l: than the 11.0 ~"tndard at the time or ratilication. It also tolerates ,,; ;ttes to 

determine the scope.: or applicahilil)' or the Convention, to d etermine what work or 

sector of employment is conside.:I'·,d to he hazardous or lil;ht. In considerinl\ the scop', of 

domain , the Convention excludes works do ne in schools I<>r I;eneral \'()cat io nal a 

te.:cilllical education or is other traininl\ institution from its domain or applica tion." 

The ILO Minimum Av;e Convention or 19 7:~ has provided an important hase !i)1' 

the adoption of the 1999 \Vorst Form of C hild Lahour Conventio n (Conve nt i on 

No. 1 X2). This convention is adopted li) r abol ition of worst fo rm of laboul' li )1' persons 

unde l' the al\e or I H years. The wors t limn of lahour under the Conve ntio n constitute all 

i<H'lllS shlvery or practice similat to slave.: ry, the use procurinv; or otl'erinv; of chi ld !i )r 

prostitutio n fo r the production of portlov;raphy o r Ii)!' porllogr;lphic perii>rlllanCeS, the 

procurinl\ or olkrinl\ of a child li)r illicit activities and hazardous work." 

Althoul\h the Conve.:ntion e nume rates some conditio ns that !;t!ls under the 

domain of worst !i>rlll of child labour states are at libe rty to determine the speci!ic 

conditions to b..: applied ill th ..: irjurisdictio n. 

"' : Id .. Art 2(4) and Art 7(4) 
s: Id ., Art 6 
, . ILO. Convention No. 182 , Art 3 
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1.3. Obligation of Member States under the fLO Fundamental 

Conventions 

Besides the constitutional oblig~ltions that any adopted ILO Convention levies o n 

Inclllber states, the fundamental COIll'Cntiolls impose their own respective obli/i<ltion Oil 

ratifl'ing member states. . . 

As the nature and charactcr of the st 'lndards adopted In these Conventions arc 

I'CIV much tied with human rights, thc nced j()). lInil'l:rsal application of these st,lIldards 

is somc what stronger than thc othe r ILO cO III 'c ntions. And this I;tet constitutes I()r a 

rcason I()r the Convention to attain high Il ex ib ility and impose mostly gene ral 

obligations. Even though, the spccilic obli ";allons imposed on states diner through the 

eight fundallle ntal conventions, the generality o f terms used to impose obli/i<ltions res ts 

10 be the same. 

Under the Freedom o f Associatio n and Protec tion of Ihe Right to O rganil.e 

Convention (No. X7), t(lr instance , states' obligations "re phrased to be 'taking all 

lIecessary and appropriate measures to ensu rc the rights under Ihe Convention'." The 

obl i g~l ti o n o f ratifying states is 'to provide adequate protectio n' in the te rms of the Righi 

10 Organi l.e and Collective I3arg<lining Conventio n (No. <)H)." 

\ Vith regards to fundamental convention on rorced or compulsory labour, 

Convention No. 2<) o bliges the stales to suppress the use or rorced o r compulsory labour 

in all ils 1(»,)lls with in the shortesl possible pcriod '" 

" ILO. Conven lion No. 87, Art. 10 
S.i ILO, Convention No.98, Art. I 

s~ ILO, Convention No.29, Art. I . 
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. The Abolition of Forced Labour Convention (No. 105), in addition to the duty ' 

to suppress the use of forced or compulsory labour, incorpordte the duty 110t to use any 

lillln of lim'ed or compulsory labour on the part of the member states. More over, 

under this Convention, member states has to issue complete and precise re!"ldation 

J;oveming the use of forced or compulsory labour and supervise the effective 

implementation of the re!,'ldation." Co.nvention No. 105, on the other head, lays dIe 

ohligati(i; I tp take elfective measures to secure dIe inunediaL ,1IId complete abolition of 
" 

lim'ed or <'unipulsOlY lahour." " 

I 

In respect of the principle of equality, dIe Equal Remuneration Convention (No. 

1(0) of 1951, levy obligation on states to promote and insure the standards set in the 

Convenl'on and provides alternative means of applicatipn.'" In the s,ulIe manner, 

Discrimination (Employment and Occupation) Convention (Convention No. III) 

imposes ohlig,ltion to declare and pursue national policy designed to promote the 

standards set in the convention'" and provides alternative means of application so as 

states choose the means that goes with its national conditions.''' 

This distinctive feature is not different widl dIe ILO fundamental conventions on 

child lahour. The Minimum Age Convention (Convention No. J:-lR) obliges the states to 

declare the minimum age li)r admission ti)r employment and undertakes to pursue a 

I'lational policy and progressively rise dIe minimum age.'" Like wise, the other 

fundamental convention on child labour, Worst form of Child Lahour COIwention 

(No. IH2), imposes ohlig,llion on the part of states to take immediate and elkctive 

" Ibid, Art, 23 
8i ILO, Convention No. 105, Art. 2 
s; ILO, Convention No.1 00, Art, 2 
'" ILO, Convention No, III, Art . 
• " Id " Article 3 
" ILO, Convention No. 138, Art I and 2 
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measure to secure the prohibition and elimination of worst form of child labour." It has 

also lays obligation to establish or designate appropriate mechanism to monitor the 

implementation of the same.'" 

The nature and character of the standard in the fundamental conventions and the 

more than ,average need of maintaining application of these conventions in member 

states having dillerellt socio-ecor;ul]lic conditions compels the charActer' of the obligl:tion 

imposed on the states to be phrased 7n 'general terms to allow members to choose 

dlective way of implementation that got'S with their respective national conditions. 

This generality character would have made ascertaining specilic obliglltion under 

a fundamental convention an ill' possible task if it in not for elaborAtion, inference ;lIld 

conclusion of the dilJerent supelvisory bodies of the organization. In the elli)rt of 

supelvising member states' elli)rt to comply with their international obligation to the 

institution, the supervisory bodies of the organi/~ltion provides binding and authoritative 

explanation of the Conventions. 

The relev,mt bodies and procedure of supervision in the ILO and the respected 

explanations 'on' .. timdamental cOllventions which makes part of the fundament;t\ 

standards along with relevant situations that comes with the topic of institutional 

supervision will be discussed in the subsequent chapter. 

," 0 . ' IL ,Convention No. 138, Art, 
04 Id., Art. 5 
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Chapter Two 

ILO Supervision on Application of International Labour Standards 

One or the promine nt ol~jectives to establish ILO, as lI'e have seen in the plior 

chapters. is the need to have a universal minimum condition or labour. Me mber states 

th( ratif), a COlm.: ntion expect the other ra til)'ing sl,:'.Ies to peri(lrIll the ir inte rnation,ti . . . 
oblil«ltion and take ail the necessary m easures to apply the COllI'entioll .' 

With the view not to over ride the then popular but ex tre me conception or 

'soverei!;'nty or sta tes', the ILO constitution lay down o nl y two schemes to evaluate 

members states compliance with the convention it ratilied. 

2.1. Scheme ot Supervision in ILO 

2.1. a. Representation 

The lirs t sche me or consti tu tional procedure or evaluatin!;, compliance of 

member's stales to a conve ntion they ratify is call ed Representation . Re presentation, 

under Art ~1. o r tne constitution !;,rants industrial associations of empl"yers or or workers 

the ri!;'ht to lilc, to the ILO !;,(lVerning body, a Representation on :lIlY membe r stare 

which, is its view, has biled to secure in ,lilY respect the elfenive observances with in its 

jurisdiction o f allY Convention to which it is a party . 

VVhen a Re presentation is tiled to the International Labor O llice , the Director· 

General will acknoll'led!;'e its reception and as the same time he shall immediatel\' 

inl(lrIll the conn:rned !;,overnment, and brin!;' the Representation before the o llice rs of 

:he Governin!;' Bodv that examines the Representatio n l(lrIn , the stalus o f the presenters 

: See, generally, Preamb le of ILO Constitution, Para. 3 (stat ing non perfomlance of obl iga tion by one state 
would create an obstacle for the performance of other states.) 
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and the state, and the alleged breach of international obligation; and report to the 

g-overning- body on the reliability of the repression.' 

If the governing body decides, on the basis of the report of ib oflicers, that a 

.Representation IS receiV<Ible it will establish an independent ad 

hoc tripartite committee that examines the Representation. The committee, after 

satist)'ing the substantiation of the claim with the organization that presented the 

Ikpresentation , communicates the matter t() the government concerned and 'requests it 

to deliver response in the period of time set by the committee. Accordingly, the 

government that is allowed to present its side will present in writing and request the 

committee to hear the government's explanation and invite the same to visit the country 

to obtain direct contact." 

The three member tripartite comm: ltee of the Governing Body exam Illes the 

Representation and the government response, and up on completion of the examination 

subm it a report to the Governing Body that includes the legal and practical aspect of the 

case, examination of the information submitted and conclusion and recommendation.' 

If the governing body lincis the re:;ponse (if there is one) of the government 

insuilicient, it has the right to publish the report containing the conclusions of the 

committee that had the Representation and the statement (if any) of the government.' 

T he only n1<ltter tkit ,I Representation is not to be dealt with this scheme is when 

the Representation is about infringement of trade union right; in which case the matter 

will he referred to Committee on Freedom of Association." 

1 See, Standing Order of the General Conference, Art I and 2 [concerning the procedure for the examination of 
Representations under Art 24 and 25 of the const itution; establishing some criteria to receive Representations 
such as, necessity of being in written form , specific reference to Article 24 of the constitution, should be 
made against member state that ratified that particular convention and indicate what aspect of the convention 
is said 10 the violatedl 

J Id., Art 5 
{ Id. , Art 6 
:. See, lLO const itution, Art 25 
(, See, supra note 2, Art 3(2) 
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Representation is one of the ways to asceltain compliance ,md it often is 

successful in inlluencinl( in polishing mtional laws and practices in the tenllS of ra tified 

Conventions.' 

h. Complaint 

The other constitutional W,ty of ascertaininl( compli,lIlce is Compli,lIlt on non· 

~ lhservance of a ratified Convention, which, may be, filed by a memher st,tte that has 

ratilied the same f(lr non- compl l' ;ng with the comnH'n ·Convention." Delegates to t\l e 

In !c rnation;tl Ltbm Conference and the C overninl( Body in it s own capacity, has been 

included as capable persons who « til file a Complaint. 

When the g(lVerning body receives a Complaint, with the consent of the en tity 

(hat liled the complaint, communicate the complaint to the government in ques tion s." If 

the response of the govemmept is inellicient or unava ilable upon receipt, of a 

complaint, the governing body nMy I(mll a Commission of Inqui ry that is responsible 

:(lr full investi l(ation of the complaint. '" 

There is no preset rules of procedures for the function of the Commissions of 

ir,quiry f(l r, besides the I(eneral directives to the Gov' :rninl( Body on typical procedural 

1;1larantees , has is pr;tctice, left the COlllmiss ion Of Inquiry to dete rmine its procedures." 

\ Vhen the Commission of Inquiry has linished examininl( the complaint, it shall 

ili'<:: pare a report cmbodyinl( its findings on all questions of I;tcts of the matters and 

recommend as to the steps that should be taken and the time they should he 

; See, generally, ILO Rules of the Game, A Brief In troduction to tnternationat Labor Standards, tLO, Geneva, 
8 1 (2005)[sampl ing the 1998 Greece's amendment on her national1aw because of a Representa tions presented 
be fore the governing Body in area of labo ur inspection for substantiating the influence of the procedure .1 
!\ ILO. Const itution, Art icle 26 
" See. Supra note 7, at 82 
Ie! see A lbert Odero and Horacio Guidolo. ILO Law on Freedom o f Assoc iation: Standards and Procedures. flO. 
Genera. t47 ( 1995) 
" Sec, Supra note 8, Art 28 . 
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undertook." The Governing Body will communicate this report to the parties, ,lIld may 

(Jublish it." 

With in the constitutionally prescribed three month, p,trties to a Complaint, have 

duty to int(>rIl1 the Director-General of the International Ltbour omce whether or not 

they accept the report and recommendation of the commission ,md if they propose to 

take the matter to International Court ofJ ustice. 

If the parties so a~rees to the recommendation of the Commission ·()f·.Inquiry. 

that would conclude the task of the commission. But one of them or both of them do 

not agree with the recommendation, the matter, in accordance with Art :11 and :12 of the 

constitution of the organization, will be referred to Ie! and the decision of leI could be 

Ii nat. 

If the state, on wI.;ch the commission proposed a recommendation :which it a 

accepts or lin,tl decision, Ie! is delivered upon) didn't take ,my measures in accordance 

with the recommendation on with the decisions of leI or the conclusion of the 

commission, the Governing Body may refer the matter to the General conference and 

recommend to the conference to take such action as it may deem wise and expedient to 

secure compliance there with." 

The vety low lIumber of Commissions of Inquity established through out the 

history the organization might show the vety high status of commission. A Commission 

of Inquiry is the ILO's highest-level investigative procedure generally set up when a 

tnember state is accused of committing persistent and serious violations and has 

repeatedly relused to address them. '; And the first time, Article :~:1 of the constitution 

,;,as referred, after HI years f<>rIl1 the adoption of the constitution, is against state of 

Myanmar after the Commission of Inquiry found' Hqde spread use oFlhu'ed labor: 

" Id. , Art 29( I) 
L ' Id.,Art29 (2) 
,.; Id., Art 33 
15 See, generally , supra note 7, at 82 
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c. Committee of Experts on Application of Conventions and 

Recommendations 

The constitution of the ILO includes only these two schemes of supervision of 

compliance of member states to the Convention they ratilied , up on causation of 

~rievances. These procedures represent the' case where an examination of ; tlle~ed non­

observance "f \ atilied convention by member state(s) to the oi-ganil:ation when the 

a~rieved parry or his re presentatives reter the matter to Governin~ Body. 

Representation, Complaint and the procedures involving Committee o n Freedom of 

Association arc te rmed as special procedure of supervis ion of compliance of member 

states to the standards they ratilied. The term, 'Special procedure', re fers the Etct that the 

procedure is to be initiated o nly when there is 'charge' of non- observance liled bel()I'e 

til e or~anil:ation. 

However, after the adoptio n o f the constitution of the or~an ization that o nly ~rant 

procedure of Representations and Complaints, de legates to the General Confe rence had 

sta rted to debate on the need I()}' a re~ular supervision. 

In the 192.1 sess ion of the General Conference, the Irish ~overnment dele~ate, 

r' rotessor O'Rahilly in support to I(mnation of;t committee that analyses re~ular reports 

of ~overnments, stated: 

..... /A/ cOllnl!y iI' not jllsllfier! IiI nol 1 ~II!fj'li)g Sli))ply beGlIIse il 

slIspccls Ihal ils neighbor 11'//1 not C;I/1)' Oil/liS obligillioll .. .. f ven l llrc 

10 hOIJe, II'C shall haFe Ii) lilture cOIl!i::rellces a cOIl ))))Jllee 10 cxanlJile 

sllch rcpol1s aJl(I see Ihat Ihey ;u-e plopeily presen lcd Iii slilliciclll 
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delal/S, as 10 give a Ilni,elSai gll;I1,l1llee lhe obligalJon under lalen by 

Ihe ddlerenl cOl1noies ;l1e GlI1ied OUI. "· 

This oflicial support of the Irish government leads to the adoption of a British 

sponsored Resolution by the Governing Body calling f()r consideration by the next 

sess ion of the General conference of specific proposals prepared by the International 

I;tilOr Ollice. Consequeiltly, the proposal ' ,va~ presented bel()re the General Conference 

and the Conference adopted , accordingly, the creation of a ' technical committee 1(11' 

I . f' , , 17 eva uatlOn 0 states reports. 

Even though the principal reason I()r establishments of a technical committee to 

examine governments' reports is the lack of constitutionally established body to pert(>rIll 

the task, the inauguration of the committee: didn't convince all members. And this 1;1('[, 

at least I()r a while, hide rs the committee to mark its ellective contribution in the ell()lt 

of ascert;lining compliance." It was in 194.9 that the committee had made to broaden its 

Illl1ction accordingly and reamed as ' Committee of Experts on the Application of 

Conventions and Recommendation ' and empowered , in addition to evaluating regular 

reports of members on application of conventions that they ratified, to examine reports 

or member states on non-ratilied conventions.'" This committee, which once had been 

es tablished ;IS a technical body, has made its one of the integral part of the organization . 

Committee of Exports on the Application of Conventions and 

Recommendations, which is created on Resolution or the General Conference on its ~". 

sess ion 111 1926, is of the ILO organization entrusted with examination of government 

reports. 

16 See, E.A. Landy, The Effectiveness of International Supervision: Thirty years of ILO Experience, no.8, 17 
(1966) 
17 See. generally. Id, at 18 
18 See, generally, Supra note 16, at 17 and 18 
19 ; see, supra note 16,no.5, at 19 
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The committee set out the fund,unental Plinciples govenllng its activities, its 

mandate and its methods or work in 1977:' 

Committee of Experts on Application of Conventions and Hecommendation 

(Ii'om nolV on relerred as Committee of Experts) is composed of independent, impartial 

and competent individuals who have first hand experience of dillerent legal, economic 

and social systems". They ,tre appointed in their person,tl capacity by the Governing 

Body, by the propos,il or the Director-General , f(lr period or thre~ years with the 

poss ible renewable period of the tenn.'" 

The Committee of Experts meets in private with time scheduled by the governing 

body and its deliberations and documents are confidential.'" When confronted with 

general or especially complex questions the Committee of Expert is empowered to 

appointin/i a ' workin/i party' whose preliminary report is to be 'ubmiued to the 

committee of Exports as a whole." 

The documents to be examined by the Committee of Experts includes 

inf(lrmation supplied by governments in their reports, or summaries made in the 

previous sessions or the Conference Committee on Application on Standards; relevant 

le/iislations , collective a/ireements, court decisions; information supplied by st,ttes on the 

result or inspection by other ILO supervisory bodies and comments or workers' and 

employers' organizations."; 

The International Labour Otlice performs the duly to prepare ,t comparative 

analysis on national law and practice of a ratifying state with the ratified Conven tion; and 

m,tkes important notes on the le/ial question necessary for the examination o f" 

20 See, Supra I/ole to, at 149 
21 ILO, Hand Book of Procedures, Paragraph 53 
22 Ibid. 
23 Id., Paragraph 54 (a) and (c) 
" !d ., paragraph 54 (I) 
" Id., Paragraph 54(g) 
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iIlI<mnation provided."; The twenty jurists that constituted the committee, for evalu,ltion 

of reports of the members, can also demand clarification or additional inti)rmation li,r 

full assessment of the matter is hand, by the 1V,ly of ' Direct Request'." There is also a 

chance to directly examine the matter by the Committee with going in to the place 

(state) . 

After examllllllg the Committee of EXI;erto will deliver its conclusion on the 

matter. The report (the conclusion) will have three parts: part I contains the ovelview of 

the committee's work and draws attention to the n1<ltte r in hand, the part II contains 

individual observation on application of ratilied Convention in member st,ltes, is 

metropolitan territories, and the submission of Convention and Recommendation 

bdi,re national competent authorities. Series of , lirect requests, and acknowledgements 

to the observations of the committee by concerned member would also be part of part 

II: Part III is a General SUlvey on application of Conventions by members that did not 

r;,tity the Convention is hancl." 

This linal report of the committee, which many contained particularly comments 

Oil fundamental questions raised through application of a particular Convention by of 

nl'~ mbers, will he published is the committee's annual report and immediately sent to 

/iovernrnents so as they could have enough time to prepare a response to Conference 

Committee on Application of Standards. " 

2<, id., Paragraph 54 (h) 
27 See, generally. supra note l6 
28 Supra note 21, Paragraph 54 (k) 
29 see, Supra notelO, at1 52 
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d. Conference Conunittee on the Application of Standards 

The Conference Committee o n the Application of St;mdards, alon~ with the 

C~)Jnmittee of Experts, IS one of the principal superVlSOIY bodies of ILO that is 

entrusted with the re~ular supervIsion of application of Convention and 

Recommendation .by member states. These two 'bodies were created on the basis of 

Resolution adopted by the ~eneral Conference in I 92().'" 

The indepuHlent technical examination carried out by the Committee of Expe rts 

is , by virtue of the hand book of Procedures for international labor standards para~raph 

.S4(k) will be referred to the Governin~ Body. The Governin~ Bod\', which holds the 

power of illitiatill~ the a~ellda of the next session of the General Confere nce, will in 

tum, submit this re port of Committee o f Experts to the General Conference of the 

Or~aniY"ltion, The General Conference establishes a trip;utite Committee that conside rs 

th ~ measures taken by member states to the provision of Conventions they ratified , 

reports of the Comm ittee of Experts, infemnation and reports concernin~ Conventions 

and Recommelldations communicated by members, and on the measure taken in 

an ;ordance with Article :~5 of the constitution. "I 

Thou~h the Conference Committee has a ri~ht to assess reports 0 states 

concernin~ Conventions they has ratified, it has become the practice, considered by 

some 'a practice not to be tampered with', fell' the Confere nce Committee to deal only 

wi th C<lses already examined by the Committee of Experts.'" 

Conference Committee on Appl ication of Standards, a tripartite committee, 

~rants an opportunely fe)!' the state in question to explain its side felr the second time and 

30 See, generally, supra note 10, at 149 
31 Supra note 2. Art. 7 
32 See, generally, supra nole I 0, at 165- 166 
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also fi ll· other states, representatives of worke rs and employers to eX;lmine and review 

the fiKt of the matter and actions taken by the state in accord;U1ce. 

Afte r hearing the deliberation of the government ,md examllllllg the 

documentations presented to it, the Conference Committee dr,lws ,I conclusion and 

presents recommendations. This conclusion including tripartite discuss ions on the 

matte rs in the report along with the relevant documents examined will be referred, 

t' lirsuant to Article 7(2) of the Standing O rders (ii (';ener;t! Conference, to the Gelleral 

Confe rence.'" 

The filet that the report of the Conference Committee is s ul~ject of discuss ion in 

the plenary sess ion of the Genera l Confe rence adds up to the salient fe atures of the 

committees work. T he report will be published separately and also as an appendix in the 

R~cord s of Proceedings of the Confe rence; and , irculated separate ly to governments. 

Special points raised by the confe rence Committee and Committee's discussion of 

individual cases will be high lighted in the reports so tll;lt concerned states take account 

in ··the subsequent reports. '" 

In general, through continuous and progressive elJ(lIt of ascertaining compliance, 

th t> two regular supervisory bodies of the Organization, tile Committee of Experts and 

Confe rence Committee on Application of Standards, have asce rtained some m;\Jo r 

inipacts by progressively shaping and poli shing national laws and practice. 

It is important to remember that though neither of these bodies c;m Impose 

sanctions of any kind the ir conclusions are sometimes considered as po litical or moral 

s,u·lctions."; Note should also be taken on the supplementary nature of these bodies. T he 

Committee of Experts is responsible fi)r technical supervision where as the Confe rence 

'" td., al t 66 
J4 t!lid 
" tbid 
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Committee provides direct dialo/,'1le between all st,tlk holders and contribute to mobilize 

political weil;ht and inl1uence on an intentional forum. ,,; 

e. Fact Finding and Conciliation Commission 

Bearinl; in mind the f;tcl that freedom of association is one of Ihe sil;nificanl 

constitlllional principle Ihat has direct implication to the over all tripartite structure of 

the orl;anizatiOl!', die I LO had started a dialol;ue with the Economi~' ,;iHI Social Council 

of the United Nations to establish ,I special Procedure for Proteclion of Ihe ril;ht. The 

negotiation was successful and in 19!i I the two bodies have established a special 

pr.:>eedure on which governments or organizations of workers' and employers' could 

pJ"!!sent complaints on allel;ed in!i'ingements of trade union ril;hts. Irrespecti ve of 

wl:ether·they are members of the ILO, members of the UN with out he inl; members of 

ILO, can submit complaints concerning violation of trade union rights by states. '". 

Further more, what makes the procedure so special , is that it can be applied on member 

states whether or not they raliry Conventions on freedom of association and collective 

ba ~'gaining. :17 

Pursuant to the al;reement between the Iwo Ol"!;<llliz,ltions, the ILO has 

eSlablished the Fact Findinl; and Conciliation Commission on Freedom of Association 

in 19!i9 so as il provide service for both. The Commission is composed of three 

independent experts appointed by the Governing Body. " 

The commission is empowered to examine Complaints Ii led by Orl;anizations of 

w<'rkers or employers, or I;overnments concerning non-observance or standards in 

relation to trade union ril;hts. If the state on which the complaint is presented is not a 

member or ILO but is member of the UN, the complaint would be tiled belt)re 

36 See, ILO, An Introduction to Committee on Freedom of Association's: Freedom of Associat ion: Diges[ of 
Decisions and Principles of Freedom of Association, ILO,Geneva,4'h ed. ,2( 1996) 
37 Ibid 
38 See. Eric Gravel, et. AI, the Committee on Freedom Association : Its Impact over 50 years, ,8(2002) 
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I::COSOC and it in turn, might refer the compbint to the Governing body. , .. If the state 

has not ratified the conventions in hand, the commission requires the consent of the 

state to entertain the matter." 

The Fact Finding and Conciliation Commission on Freedom of Association is a 

Permanent body of highest instance of the special m<lchinery f(lr the protection of trade 

union rights. Although, principally the commission has investigato ry purpose, it also has 

the power to examine, together witll ·the government concerned, the possibility of . 

settling dilliculties involved by agreement." 

The complaints filed against ILO member f(lr non-obselvance of trade ul1lon 

ni~:hts had primarily designed to be submitted to the Governing Body f(lr preliminarv 

examination. Following the discussions at its I\(j'" and II?" session, the Governinl( Bo(h' 

decided to set up a Committee on frc .::dom of Association to carry out this preliminarv 
• • L:.! 

e xamlll a tl( 1I1 , 

f. Committee on Freedom of Association 

The committee on freedom o f Association is a tripartite body set up in Ill.'> I bv 

tht: Governing Body t(lr Gtrlying out a preliminary examination of the complaints "lr 

inli'ingement of trade union right submitted under the special Procedure, and for 

recommending the Governing Body on the matter." 

The tripartite committee is composed of persons representing governmenrs, 

workers' orl(anizations, and employers O rl«lIlizaLion. 

39 :see. supra note I 0, at 121 
40 see. supra note 36, at 2 [The procedures of the commission is similar to that of commission of inquiry} 
41 Ibid 
42 See, supra note 1 0, at 121 
4JSee. supra note 7, at 84 
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In addition to preliminary eX;U11lI1ln~ the complaint and recommendin~ the 

C()l'ernin~ Body, the committee, when the case bel<>re it reqlllres no further 

examination, it has the right and obligation to draw the attention of the ~overnment 

concerned to the problems that have been found and invite it to take appropriate 

measures to resolve them." Outside these two functions the committee would not be 

called up on to express ;\IlY view (in the question whether prima-I;tcie case had been 

made ( ;(11. ,'. 

The procedure of these preliminary examinations on the alle~ed infrin~ement or 

union ri~hts has been laid down by the COl'ernin~ Body in view of renderin~ the 

procedure both more elastic and more effective. ", 

The committee his ex;ullined cases in its year o r existence which enables it to 

build up on very full, balanced and coherent body or principles on freedom of 

as,:ociation and collective bargaining based on the constitution of the I LO and the 

relevant Conventions , Recommendation and Resolutions. " The committee has further 

em!, hasized : 

TlII:I' /)(X~V o{ pnilCJiJles has been crcatcd by ,ljJccJ;dixed and Jillpam;d 

JiltCJ11ationa//xx/v 'nih a hillh replltation, which adopts a tniJarIJie IJCJ:lpectiFc 

and WhO,'it' work i'i based real sllva/iolls, /liUne/y concrete, varied and 

kC(jut'J](Y I'C1Y ,";erj()lJ.'·; and cOllJplex a/lelia/ions o{ violation or tradc union 

ni;lits tlilOlllili Ollt the 1V00kl; it has therefore acqlJJi'Cd a blOadly recollnixed 

44 See,supra note36 
45 See, supra note 10, al 124 
46 See, ILO, Procedure for the preliminary Examination of Comp la ints Alleging Breaches of Freedom of 
As~:ociation , Goveming Body 1171h 

seSSiOn 

47 see, supra note 36, at 2 
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allihoni, · al hodl liltemalional ;u)(l nalional level, where Ii i, lilueaslilgil ' ht'lilg 

used Ii))' the developlllent, national lep:ilations. ~ 

g. Other Bodies Essential for the Supervision 

Beside the above discussed I LO supervisory bodies, there ;\re some other bodies 

that have )ireat fUIKt.iOlI · in inf1uencin)i the process of supervision. 

The first from the list is workers and employers' or)ianizations. In the re)iular 

supervision scheme or the ILO, )iovermnent reports ;\re delivered to the workers'; and 

also employers' associations and their comment on the report is one of the documents 

th;\t are to be analyzed by the Committee of Experts. 

In order to maintain the tripartite structure of the organization and to )irant hi)ih 

leVel of acceptability to observations of the supelvisory bodies, the participation and 

contribution of the.' e associations can be considered as intrinsic element of the over at 

pnlcedure of supervision. 

The other one is the International Labour Otlice Its task of per!imninl( 

comparative analysis fi)r the committee of Experts, and identifying points to be analyzed 

by the Committee of Experts, among its other prominent tasks, makes the otlice 

important body in the whole accomplishments of the procedure. 

The linal body, which the writer of this paper wouldn't like to pass unmentioned, is 

the Governin)i Body. Besides the relevant ;\ctivities of supervision which its 

Commissions and committees per!imn; st;\rting fi'om preparin)i fillmats li)r re)iular 

reports of member states on their application of conventions they have ratified. the 

48. Ibid 
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Governing Body perielnns numerous t;lsks intended lell- the smooth undertaking of 

supervisory activities of the organization_ 

2.2 Significance of ILO Supervision in the Standard Setting and 

Application of the Fundamental Conventions 

The ways of supervising member state's compliance to a Convention it ratilied , 

which is briefly discussed in the pervious sub chapter, can be classilied in to two broad 

classes: regular supervision and special supervision. 

The bodies of the ILO that entrusted with special supelvlslon are required to 

examine (be it prelimin;\IY or subs';lI1tive) a Representation or Complaint filed telr 

alleged violation of ratilied convention and report their tinding and respective 

recommendation on the measure to be taken to the Governing Body. 

The bodies that undertakes special supelv ision of the org;Ulization, on a 

commiSSion, level like the commiss ion of inquiry or lilct linding and conciliation 

commiSSion, o r on a committee level Ad hoc tripartite committee to examine 

Representation or 'Committee on Freedom of Association, are considered to have quasi­

.iud icial power to recommend on cases of Representation or Compliant tiled against 

mt:lnber state(s) that ratified the convention in consideration. 

Their explanations on the meaning of standards contained in Conventions, made 

while recommending on conclusion of Representation or Complaint procedures, have 

contributed signiticantly on the build up of intern;ltional labour standards and add up 

tell' the domain of 'case law' on the explanation of the convention. 

The recommendations of special supervisOlY bodies are taken to tinal , but if it is 

not agreed up on by the involved states, it might be presented be!()re the In ternational 

Court of.J ustice for linal decision. T he conclusion of ILO speci;ti supervisory bodies will 

64 
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hold if the contesting state did not refer the conclusion ft)r judicial review by leI 

pursuant to Article BB of the constitution of the organization. 

Regul.u' supervision, however, does not have the immed iate feature of 

en;'tHTement as that of the special procedure. The Conference Committee on 

Application of Standards and COlllmittee of Experts , depend It)r their individual 

observations, rather than on Complaints or Representations, depends mainly on ,regular 

j'eports made in accordance with Anicle 19 of the-· constitution of the organizatioil on 

'lJnlication of convention they have ratified. 

The reports of these re/,'lJlar supenrision bodies of ILO constitutes explanation of 

as to the scope and meaning of the Convention on hand , the general universal 

app liC<ltion of these standards and individual observation of app lication thereof by a 

given state; and recommendation Oil the approp. iate measures to be taken. '" And the 

committee of experts delegates the ft) lIowing-up on the matter to the O fli ce and 

ex.unines the development of the situation so as the state concerned will comply with its 

terins progressively. '" 

These regular supelvisOl)' bodies, alter conclusion of the process of supelvision, 

pu :)Iish their report so as to revel the status of the state concerned in applyi ng a standard 

which it ratilied . It is true that publicity plays a funda mental role in the efltH'l of 

asn:rtaining compliance and avoiding negative publicity, has been the m.\jor sources of 

reason for member states' progressi\'e compliance with recommendatio ns (observations) 

of dlese bodies, and a m.\jo r power machine ft)r these bodies and ILO as a whole. 

4', S?e, generally, supra note 21, Paragraphs 63 and 65 [explaining the ultimate power of interpreting the 
constitution of ILO and the convention rest in the lands of the lel But further lays the powers of supervisory 
bod:es of the organizat ion to explain scope and meaning of convention. Reading the two paragraphs together 
provides that the supervisory bodies have some interpreting power on conventions of the organization and any 
di5(',greement raised up 011 the ' interpretat ion' of these bodies will be settled before the Ie! 
50 S,e .gel/erally. supra note 7, at 78 
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The Committee of Experts, it has been observed in peIVIOUS sub chapter, 

undertook two major tasks. The first one is examining reports of states on their law and 

prdctice conventions they did not ratify. TIle committee examines the law and practice 

in the states that did not ratify the convention in hand and publish a general survey to . 
fOSter further understanding of the standards contained to measure die extent of 

application of die standards even widl out international obligation which is found to be 

helpful in promoting of· !"t,uther rati.itcations member state dlat didn't ra~fy the 

convention. The' other major task is examining and reporting individual observation on 

application of members' standards contained in die conventions dley h,lYe r,llified. The 

committee to under take dlis task and evaluate individual performance, as the matter of 

gener.tl principle, needs states to ratify die convention. The obligation, on the p,ui of 

member states, to regularly repOli or, the measures taken in the application of a 

convention and power of the supervisory bodies to evaluate perfornlaJ1Ce of application 

of the same relies mainly on political ,lct of ratification. 

The 1998 ILO declar'ltion on fundamental principles and right a work, with 

supplementary decision of the Governing Body taking eight conventions as 

'fu;ldaJnental', declares their application in all member states of ILO, irrespective of the 

f;te! that it does or does not ratify the convention, by virtue of mere membership l<) the ' 

oq.;J.nization. 

The Declaration set up a f(lllow up mechaJlism which is established for assisting 

sta'es to achieve the standards of these conventions. The character of these f(lllow lip is 

entirely different from the previously discussed, ratification oriented, supervision . The 

011 y thing that the DeclaJ-ation has changed for the later is on oblig-J.tion to report, 
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de~reasing dIe gap between two reports from five years to two years in relation to dIe 

eight fundamental conventions;" 

2.3. Sununaries of the committee of experts on ILO fundamental 

Conventions 

'. 
The highly respected analysis and decisicII 'of these supervIsIon bodies, along 

with the ILO Conventions and Recommendatio'ls, function as a kind of international 

common law. Moreover, f{)r many, dIe analysis and summary on fundamental 

Conventions by dlese bodies are taken to be indicative of customary international law. 
, 

Tlieir analysis ;md decision on matters of fundamental Conventions will be brief1y 

an,llysis as follows. 

a, On Freedom of Association and the Right to Organize Convention 

(No.87) 

The analysis of IDe supervIsor bodies of the organization, especially the 

. Committee ' of Expelts', has classified dIe convention in to twelve important 

elements.'" 

a, i. Trade Union Rights and Civil Liberties 

51 See. generally, Jean- Claude Javillier, An Introduction to ILO's Fundamental Right at work and International 
Labour Standards, 3(2003); [The conclusion of findings through the follow-ups of the Declaration will be 
published as 'Global Report' rather than as 'individual observation' through the pre- existing regular supervision 
system of the organization.] 
52 See, Bernard Gemigon et. AI, Freedom of Associatioll, Fundamental Rights at Work and International Labour 
Standards, 13(2003) 
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The Committee of Experts expressed that the condition of implementation of 

civil and political rights enshrined in the UDHR and other international instrument for 

etlective application of ILO st;mdards of freedom of association."" 

Similar analysis has been taken by the Committee on Freedom of Association 

relating human right~ , democracy and civil ,md political right~ for eflective application of 

freedom of associ;ltion. '" 

'. 

ii. The Right of Workers and Employers, with out Distinction Whatsoever, to 

Establish and Join Organizations of Their Own Choosing 

The Committee of Experts, on summarizing that fi'ee exercise of trade umon 

... ight~ involves: the absence of any distinction in law and practice anhmg those entitled 

the' right, the absence of the need for previous authorization to establish organizations, 

and fi'eedom of choice for workers and employers with regard to membership of such 

oq.;,mization. '" With the exceptions to the police and armed forces, the standards of the 

cOllvention shoukl apply to all works and employment~ with out any distinction, what so 

The right to establish and join organization of one's choice, as the explanation of 

the committee or Freedom of Association, is endowed by tile virtue of the convention 

irrespective of the occupational category. With tile exception of tile police and the 

arrTled !exces, public servants, agricultural workers, plantation workers, employees of 

airlines, hospital personnel , man;lgerial and supervisory stall', self employed workers, 

workers under going a period of work of probation, concessions (sales agents) , and 

53 Ibid 
" see, generally, ILO, Freedom of Association: Digest of Decisions and principles of the Freedom of 
Association Committee of the Governing Body of the ILO, ILO General, 4'hed.,Parageraph 32-204, 13-43 ( 1996) 
" See, B. Gern igon et. AI, Freedom of Association, International Labour standards, A Global Approach, ILO 
general, 24(2002) 
56 IL id 
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workers in export processing zones; among other workers in all sectors have the right to 

establish and join org-anization of their choise." The committee on freedom of 

Association do even includes, through explanation of the convention, civilian staffs is the 

,mned forces in dle domain of dle convention and affirms dle extension of dle right~ in 

dle convention to them." 

,- iii'. The Right to Establish Organization with out Pfevious Authorization 

The Committee on Freedom of Association has commented on dlese raising dle 

importance of avoiding dle requirement of previous audlorization from government~ to 

est'lblish organizations because the requirement of prior audlOrization will remain the 

principles fi'eedom association a dead letter.'" 

And formalities required, such as dlOse intended to insure publicity, must not be 

so complex or length so as to give dle audlOrities, in practice, discretionary power to 

refuse the establishment of organizations.'" 

In the intention of interference fro dle audlOrities, states should adopt provisions 

making judici,tl appe,tl against any administrative decision of dlis kind before an 

inc:ependent and impartial body possible>;>. 

These formalities should not be of such nature to impair dle free establishment 

of the organization and should not be applied in such way to delay or prevent dle setting 

up of the organi/~ltion.'" 

"S~e supra note 54, Para. 212-241, at 46-52 
" Id., Para. 223, 49 
" Ie., Para. 244, 53 
60 See, Supra note 52, at 13 
61 Ibid 
62 See, Supra note 54, Para. 248-249, at 54 
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iv. Right of Workers and Employers to Establish andJoin Organjzation of Their 

Own Choosing 

This right under the Convention implies, as the explanation of the Committee of 

Experts, in particular the right to take free decision on the choice of the structure and 

composition of organizations, the establishment of one or more organizations in anyone 

enterprise, occupation or branch of activity, and the establishment of federations and 

'~onfederations .'" '. 

It is derived li'om this principle that alrllOugh the convention does not aim to 

m,·.ke trade union pluralism compulsory, pluralism must be possible in evelY case, even 

if trade union unity is once adopted by the trade union movement.';' In short, system of 

trade union unity or monopoly must not therefore be imposed directly by tile law.'" 

v. Free Functioning of the Organization: Right to Draw Up Constitution and 

Rules 

According to tile Committee of Experts, in order to fully guarantee trade union 

rig' lts, national legislations should only lay down formal requirement as regards to union 

cOilstitution and tile constitution and tile lUles should not be sul~ject to prior approval of 

authorities.'" 

Consequently, it is atlirmed that for protection of tllis principle of the convention 

tht: right to appeal to tile court that is empowered to re-examine tile substance of tile 

administration decision should be stated in tile national l'lw.';' 

6J s,<e, Supra 55, 25 
64 s,'e, supra 52, 14 
65 Ibid 
'"Itid 
67 Ibid 
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vi. The Right to Elect Representative in Full Freedom 

The freedom to freely elect representative 'Of the org-<lnization by the members is 

velY essential aspect to effectively l,'1larantee the autonDmy 'Of organization, thus the rules 

and procedures of the e1ectiDn shDuld be decided by the regulation of the particular 

organization which is pre decided by the members themselves. ,. The intelvention of the 
; 

audlOrities in dIe exercise of dlis right .sliould not go beyond promoting democratic 

principles widl in trade unions or tD ensure the proper conduct 'Of dIe election process 
• 

with respect for members' right so as to avoid any dispute on dIe out come of the 

election. ," 

This explanation of dIe Committee of Experts is suppOited by the conclusions of 

committee on ti'eedom of Association while examining complaints and representations 

on matters of freedom 'Of association and collective b;u'/,'<lining.'" 

vii. The Right to Trade Union to Organize Their Administration 

This right includes in particular autonomy and financial independence and 

protection of the assets and property of org-<lnizations." The freedom of workers and 

employers to org-<lnize the administration 'Of their organization(s} is not limited strictly to 

financial operation but also implies the right to dispose of all their fixed and moveable 

assets unhindered, and they eqjoy inviolability of dleir premises, correspDndence, and 
• • 7'J 

COlnmunlcal:iOI1S. 

68 see, supra note 55, at 25 
69 Ihid 
70 See. Supra note 54, Para. 350-367, at 76-77 
71 S"e, Supra note 52, at 15 
72 Ihid 
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The Committee on Freedom of Association on this matter, summanzes the 

principle as; 'freedom of association implied not only the right of workers but also the 

right of the organization it self. '" 

viii. The Right of OrganjUltions to Organize Their Activities in Full Freedom and 

To Fonnulate Their Programs 

This right cO~llprises predomin;mdy dle light to hold trade union meetings, the 
" .. 

rig:lt of trJ.de uniOIi · oflicers to have access to place of work and to cominunicate with 

lm,.nagement certaill political activities of org;mizations such as the right to strike and in 

general any activity involved in the defense of members' right~." 

The Committee of Experts has inferred the right to strike, which is not explicitly 

mentioned Convention 87, from dlI'ough elaboration of Article a 01 the convention 

which sets dIe right of org;lllization to organize ilieir activates and to formulate their 

The Comnlittee of Experts concludes, consequently, that the right to strike 

should be recognized in general for trade unions, federations and confederations in 

pUillic and private sectors suqject to restIiction on members of armed forces and the 

poiice, public servant exercise authority is name of dle state, workers in essential service 

in the strict see of the term (the interpretation of which would endanger dIe li te, 

pe;:sonal safety or healdl of dIe whole or p;ut of dle population), and event of acute 

national crisis. m 

1) S,e, Supra note 54, Para. 416, at 89 
74 mid 
7S See, Supra note 52, 204, at 15 
76 S, e, Supra note 52, at 15-16 
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The condition of national laws to render strike lawful should be reasonable and 

should not make subswltial limitation on the means of action <U1d it should grant 

ap:)[opnate protection for union leaders and for workers against which measures may 

be take for pm·ticipating in lawful mld peaceful strikes. n 

Similarly, the Committee or Freedom of Association has considered the right to 

str'ke a fundmnental right and provide detailed summaries on its scope of application." 

ix. The Right of Workers <U1d Employers Organizations to Establish Federations 

<U1d, Confederation <U1d Affiliate with International Organizations of Workers 

<U1d Employers 

For the purpose of international solidity, national org;mizations are endowed with 

1 the right to create federations and confederations ,md even affiliate with similar 

international or/idnizations."'Simil;u· analysis of the right is reflected and ascertained 

. on the conclusions of the Committee on Freedom of Associations." 

x. Dissolution <U1d Suspension of Organizations 

The dissolution and suspension of trade ul1lon associations by administrative 

authority constitute extreme form of interference and therefore the act should be 

77 [~., at 16 
18 F;,r over all detailed analysis of the right to strike and the conclusions of the Committee Freedom on 
Association, see, supra 54, chapter 9, from paragraphs 473 to 605 in pagesl0l to 123 
79 S?e, Supra note 52, at 16 
80 See, Supra note 54,para 606-659, at 125-134 
82 S?e, Supra note 55, at 27 
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aceompanied by all the neceSSaIY guarantees to be ensured through a nonnal judicial 

process with the effect of a stay of execution." 

In similar manner, the Committee on Freedom of Association considers 

administrative dissolution of trade union org-,mizations as serious infi'ingement of 

. Plinciples of freedom of Association. The committee has provided similar conclusion 

on the matter aflin;lilig that dissolution of trade union org-,lI1izations s))ould only occur 

in :::xtremely serioll~ cases following judicial decision in which the right of defe nse is fully 

1,'1J<,tranteed." 

xi. Protection against Acts of Anti-Union Discrimination 

Denial of tHis right atl()rded to workers and trade lIlllon otlicers by the 

coiwention may result in practice the denial of all the rights laid in the convention. The 

C('mmittee of Expert~ concludes on the insufliciency of mere existence of legal 

provisions prohibiting acts of anti-union discrimination. 

The cOimrittee recommends that the provision should lw combined with 

eff::ctive, expeditious, inexpensive and in partial procedures coupled with sutlicientiy 

dissuasive sanctions." 

The important components of this right~ explained by Committee of Experts is 

alSt> aflirmed by the conclusions of Committee on Freedom of Associations. The 

Committee on Freedom of Association, while ex;unining alleged infringements of the 

rig' lts by states, has provided tileir elaboration on general principles of the right as laid 

83 See, Supra note54, para.665, at 136 
84 &e, Supra Note54, Para. 690-758 
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by Committee of Experts and recommends on what IS considered to be anti-union 

discrimination . ., 

xii. Adequate Protection against Acts of Intenerence 

Autonomy and independence of trade unions calls for protection of workers 

associations from dle employers and dleir organizations. Thus, concludes the 

Committee of Expelts, national legislation should make expressed provision for rapid 

appeal procedures coupled witll effective and dissuasive sanctions ag-dinst acts ' of 

into'! rf"ei'ence by dle employers and their org-dnizations against workers organizations, and 
• lIIi 

VIC ::: versa. 

2.3. h. The Right to Organize and Collective Bargaining Convention 

(ConventionNo.98) 

Fundamental right of association(s)' of workers on one side ;md employer(s) or 

their associations on dle odler to collectively bargain has been summarized by the 

Committee of Experts using relevant ILO Conventions, Recommendations and 

Remlutions is presented subsequently." 

Collective barging is a right of employers and their organizations on tlle one 

hand, and organizations of workers tlle other had (first level trade unions, fed erations 

and confederations); only is tlle absence of tllese letter organizations may representatives 

of :he workers concerned may be allowed in collective bargaining. 

" lhid 
8. S~e. Supra note 52 ,at 28 
87 The explanation of the rights incorporated in convention 98 by Committee of Experts has been presented 

through the following paragraphs explaining what has been discussed in supra 52,Para.28-30 and supra note 
55, at 36-37 

,. 
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Collective b;Ulging is a light for all private and public sectors, ;Uld it is only the 

armed f<Jrces, dIe police and public servants engaged in dIe administration of the states 

who may be excluded from dIe exercise of dlis fundamental right. 

The purpose of collective bargaining is dIe regulation of terms and conditions of 

employment, in a broad sense, dIe regulation of relations between the parties. 

'. " 

The final positive out come of collective baq,'<lining, collective agreements, are 

binding on the parties and are intended to determine terms and conditions of 

employment which are more bvorable dl;Ul those established by 1;lw. Like wise, 

preference must not be given to individual contracts aver collective agreements, except 

where more f;,,'orable provisions are contained in individual contr"cts. 

It is essential to take in to account dIe !;Ict that the exercise of the right requires 

inqependence of workers org;Ulizations. And to achieve condi tions of work and odIeI' 

rel~vant stand;lrds rel,'U lating the relation between them, the parties to the negotiation are 

ret'luired to confer intensive and persistent efforts accommodating dIe principle of good 

hlidl in dIe negotiation. 

A trade union, which represents dIe majority on a high percentage of dIe workers 

m a barg;lining unit, may eqjoy preferential or exclusive bargaining . right. However, 

inr'ases where no trade union fulfils dlese conditions or such exclusive rights are not 

recognized, workers' organizations should nevertheless be able to conclude a collective 

agTeement on behalf of dleir own members, 
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Since the principles of collective bargaining represent the voluntary nature of 

ba:~gaining, procedures regulating bargaining should take this in to account and let it 

pmsible for bargaining to take place at any level. 

Conciliation and mediation can be imposed by law with in the frJ.me work of the 

process of collective bargaining provided that reasonable time limit~ are established. 

Imposition of compulsory a;'bi'tration in cases where parties do not reach agri.ement, 

however, is generally contrary to the principle of voluntary collective barg-J. ininl( except 

in : ases of essential service, with reg;u'd to public servants eng;lged in the administration 

of states; after fiuitless prolonged negotiation if tile deed lock will not be over come with 

ou , the intervention of authorities; and in tile event of acute national crisis. 

Interference of tile le/,>islative and administrative autilOrities which have the effect 

of annulling or modifying tile contents of tile freely concluded collective a/,'1'eements; 

including on matters of wage clauses, are contrary to tile principle of volunt;lIY collective 

barg-J.ining. 

Restrictions on the contains of future collective agreements particularly in relation 

to ;vages, imposed as part of economic stabilization or sttuctural adjustment policies Ic)r 

im,Jerative reasons of economic interest can be admissible if tlley are applied as 

excceptional measure; only to extent necessalY; do not exceed reasonable period, and 

the.y are accompanied by adequate guar;mtees designed to protect effectively the 

sta :ldards of living of the workers concerned, and particularly those who are likely to be 

most atlected. 
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Detailed conclusion of Committee on Freedom of Association on the right to 

organize ,md collective barg-aining, in the numerous cases it examines has added for 

cn:ation of consistent conception of the standards envisaged in the convention. 

c. Discrimination (Employment and Occupation) Convention (No. Ill) 

The Committee of Experts, through their comments on the standards of the 

'convention, has contributed I()l: the developmen(of.principles relating the application of 

til(: collvention. The comments of Committee of Experts considering til is convention 

de :ll up on mainly on mainly live features. 

To start witll, tile committee has laid down elaborations on the seven grounds, 

which have been considered as unlawful !"Tolmd:. of discrimination by tile convention.'" 

Arg-uing tile I;lcl til at tllere are also otller unacceptable grounds of discrimination at work 

awl employment, stating tile fact tllat tile ILO, accepting this proposition, has adopted 

otLer conventions to abolish discrimination using other grounds (such as Workers with 

Fa'nily Responsibilities Convention), tile Committee of Experts recommends states lor 

additional grounds in accordance witll Article 1 (6) of the convention. This proposed 

gn 'uIHls include age, disability, family responsibilities, language, matrimonial status, 

nationality, property, sexual orientation, state of health particularly seropositivity and 

HIV status, and trade union affiliation."' 

Secondly, tile Committee of Experts has made influential conclusion (comment) 

on the practical ground of application of the convention. The committee has 

88 ~ :ee, generally Constance Thomas and Yuki Horii , Equality a/Opportunity and Treatment in Employment and 
. Occupation, Fundamental Rights at Work and International Labour Standards, 57(2003) 

89 Ibid 
90 See, ILO, Equality in Employment and Occupation, Special Survey By Committee Of Experts on Convention 
No: III , part III (part 4B), ILC, 83rd session, Para 48·64 
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commented on the possibility the applying the convention on national level through 

na' ional constitution, legislations, case law and collective labour agreement~.'" According 

to the comment of the committee, nevertheless, this is not sufficient by it~elf fe)r the full 

ap;)lication of die convention and hence die committee has called for producing and 

ap!)lying national policy to promote equality at work and employment under the direct 

cOiltrol of nationa~audlOrity.'" Promotion of equality by establishing and promotion of a 
'. .. 

national policy, which is the dlird matter of analyses by die committee .. is'deemed to be 

significant in the dle)lt of applying die convention. States should, according to the 

co'llmittee, take lehoislative measures and simultaneously prepare and implement 

programs to promote equalily and correct de facto inequalities which may exist in 

training, employment and conditions of work.'" 

Fourdlly, cooperation with workers and employers organization IS considered 

es;ential to have effective national policy to promote equality,'" 

The final matter that has been commented on by die commiltee is on die special 

measures of protection or assistance taken pursuant to Article 5 of die convention. T he 

conmittee highlights the importance of acknowledging the f;\Ct dlat die ratification and 

ap ,)lication of convention III should not come into contlict with the ratification and 

ap :)lication of other instrument~ for special measures of protection or ass istance. The 

committee substantiated dlis proposition, backed by Article 5 of the convention, raising , 
tht: instance of maternity protection measures adopted by odler instrument. 

Ac..:ordingly, die committee concludes dlat maternity protection measures ,Ire not in 

91 rr,id 

92 Ibid 

93 Id., Para. 131 - 132 
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vi(~lation of the convention, and matemity protection and the other 'protective' 

mta5ures should be reviewed in accordance with the ILO Resolution on Equal 

Opportunities and Equal Treatment for Men and Women in Employment adopted by 

the Gener.u Conference in 1985,which aflilIDs all protective legislations applying to 

wcmen should be reviewed in the light of up-to date scientific knowledge and technical 

ell ~nges and that it should be revised, supplemented extended, retained or repealed, 

acnlrding to national circumstances. 
'. 

Required measures designed to meet the particular requirements of certain 

petsons, which is mentioned under Artiele 5(2) of the convention is also summarized by 

Cc"mmittee of Experts. The committee has expressed its view on the need to maintain 

the proportionality of the protection and assistance by r<ltifying states with nature alld 

scope of the protection needed or of the existing discrimination, 

To guarantee that these protectional measures do not create discrimination 

un,der Article 1 of the convention, the committee recommends that states should 

undertake consultation with em;)loyers' and workers' organization before bestowing 

tht:se protectional measures ,''' 

d. Equal Remuneration Convention (No. 100) 

The prominent progress is the application of this convention, as noted by 

Committee of Experts, is the recognition by countries of the very broad definition of 

remuneration that is not limited to the basic or ordin,uy wage. As a result, countries are 

ext'ending protection of equality in law and practice to ensure that additional payments 

and fi-inge benefits as ,Ire not differentiated on the basis of sex,'" 

94 Iii .• Para. I35,at 43 
os Id. , supra note 89, at 78 
96 S"!e, ILO Equal Remuneration, General survey by committee of experts on application of conventions and 
reclimmendations, report III (4B), ILC 72nd session. Para. 18 and 19 
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The scope of the convention is up on all workers with out exception and the committee 

ha:; pointed out that the of refe rence for comparing one or more works, as explicitly 

n1(~ntioned in tile convention, is tile 'value' of tile works.'" 

Tl ·e Committee of Expert~ has also commented on the obligation of r.ttifYing states 

tinder tile convention. The cornmittee divided t.fie ''Obligation as obligation to ensure, 

and obligation to promote ." The committee, further, elaborates ratifying states' 

ob~igation in determining rates of remuneration for effective application of tile notion of 

'e('ual remuneration to work of equal value', in tile from tllree perspectives: where the 

state is the employer or oilier wise control tile business, where tile state is in a position 

to ,intelvenes in tile wage fixing process; ,U1d where there is legislation on equal treatment 

in the field of equal remuneration. '" 

The first instance genel~uly deals on tile responsibility of ratifying states to the 

collvention .ensure tile principle of 'equal remun(~ ration for work of equal value' for its 

wo;·kers. "" T he second deals witll where tile state has tile power under tile national law 

to ~ nte lvene in the wage fixing process. "" The last perspective de,us witll the obligation of 

rat dying states to enact lel,>1slations. The convention does not impose obligation on 

ratifying states to enact a legislations, but it still it e<U1 be interred from the second 

pa.;·agraph of Article 2 of tile convention that puts down tile obligation of ratifying states 

" Itl., Para.24, at 12 
: h.i" Para.25, at 13 

Id" Para.26, at 13 
100 J,d"Para,27, at 14 
\01 Jd" Para,28, at 14 
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I 
to amend any existing law that violates the convention, that states can as one measure of 

ap:>lication, enact a legislations'"' 

TEe committee also reminds the fact that the promotion of the equality of remuneration 

th;t imposed by the convention allows multiple choice of means of application which a 

state should pursue in good faith . 
. ' 

e. Forced Labour Convention (No.29) " 

Th'~ Committee of Experts' contribution on l,lyiI1!( the standards of this 

co;lVention starts with elaborating the definition of f(lrCed labour envis,lged in the 

co:wention. The summery of the committee on this endeavor takes each aspect of 

de!inition of tCllTed labour under Article 2 of the convention and provides further 

explanation on the meaning of each constitutive feature of the oefinition. 

Article 2(1) of the convention defines forced or compulsory labour as 'all work or 

sdvice which is exacted li'om any person under the menace of ,lilY penalty and tClr 

wl ;ich the said person has not offered himself volllnt'lrily'. A ccordingly, the committee 

ha', took each constituting part of the definition like, 'work' or 'se rvice', menace of 

penalty and the situ,ltion with the 'consent' ,md provide a further exphll1ation of the 

deiinition."" Detailed analysis of exception of the convention, stated under Article 2(2) 

of the convention is also been included in the summaries of the Committee of Experts. 

f. Abolition of Forced Labour Convention (No.IOS) 

102 ~or detailed reference to the definition refer,M.Kem and C.sottas, Freedom o/Workers :The Abolition of 
Forced or Compulsory Labour, International Labour Standards, A Global Approch,41-47 (200 I) 
'OJ'd at 47-53 

.- "' 
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The Committee of Experts' primary contribution on the standard setting relating 

this convention is the explanation on the scope of this convention in relation with 

coiwention 29. The committee, reaffinning the complementary nature of these 

conventions, has stated convention No. 105 does not constitute a revision of convention 

No. 29 but was designed to supplement the earlier instrument. "" 

In the absencr (jf definition for forced or compulsOlY labour ul\der convention 

lOS, the committee has concluded that the definition contained in convention No. 29 

c(J:\sidered generally valid."" The committee, stressed on the fact that convention No 29 

out calls for general abolition of forced on compulsory labour in all its f(lrmS, su l~jects to 

ex,.::eptions specified under Article 2(2), Convention No 105, however, requires the 

abolition of f(lrced 01< compulsOlY labour only in the five cases listed ulH:er Article I of 

the convention. And the exception of prison labour incorporated in the Convention No 

29. does not automatic:t1ly apply for Convention No. 105."'; 

Besides the comparative analysis on supplementary natur(~ of the two 

fundamental conventions on forced labour, the committee has elaborated the five 

pnlhibited !,'Tounds on extracting forced or compulsOlY labour under Convention No 

10.'1."" 

g. On Child Labour Conventions 

104 'See, lLO , Abolition of Forced Labour, General Survey, Para 9and I 04 
lOS !bid 
106 '3ee, supra note 102 
107 :bid 

106 See, supra note 102 
107 ,bid 
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The two fundamental ILO conventions on child labour mainly asceltain 

un:iversal minimum age for admission for employment. The 1973 convention provide 

l-a~jfying states to declare their own minimum age for employment that is above the 

universally accepted standard, allows l-atifying states to asceltain the scope of application 

of the convention by letting them determine what dle national conception 'light work' , 

'h;·.zardous work', and sectors of employment on which dle convention is to be applied. 

The Committee of Expert~ provide ;;xpl;U1ations that helps as a guide line for ratifying' 

states to determine national conceptions of light and hazardous. 

2.4. Significance ofILO Supervision on Practical Application of 

Fundamental ILO Conventions 

As briefly discussed in dle first section of dlis chapter, Procedures that have been 

us~d by the special and re/"1.Jiar supervision and their respective effects are of difTerent 

ch'u-acter. 

The special procedure, which has to be initiated by ;1 Representation or a 

Clmplaint dlat may be filed by aggrieved workers' or employers' association, OIj and by 

m(~mber states, has to pass dlrough procedures that are very similar to dle procedure of 

the judiciaIY; ' This ' special procedure incorporates, if the representation or the 

Cimplaint is accepted as receivable by dle relevant body, dle procedure of pleading a 

po;ssible violation, substantiation of the claim ;U1d the opportunity to dle state concerned 

to d efend it self. And the conclusion of these quasi~judiciary organs of the organization 

is to be applied, relatively, immediate ly ;llter dle delibel-ation unless it is not contested 

be ()re I(]. In most instances dle decisions of dle body entitled to concede conclusions 

in the special supervision or the final decision of leT has dle chance of effective and 

immediate implementation. 
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The case of the 1981 Poland's suspension of the solidamosc trade union ,Uld 

detaining and dismissing many of its leaders and members, far example , had been 

ex :unined by the Committee on Freedom of Association. With its recommendation the 

ILC filed a complaint against state of Pol'Uld. The Commission of Inquiry dlat 

ex.:unined the complaint found grave violations of Convention No. 87 and Convention 

No 98. Based on dIe 'commission's conclusion, dIe ILO, numerous countries, and 

organizations put pressure on Poland to .·i·edress dIe situation, and in Ei89 polish 

government gave solidarnosc legal status"·. Appreciating the accomplishment of the 

system Lech Walesa, solidarnosc' leader and later president of Poland stated: " ... the 

commission of inquilY created by ILO, after the imposition of marital law in my countIy 

m;;de significant contributions to the ch'\I1ge which brought democracy to Poland".'''' 

The regular supervision, on dIe odler hand, constitutes different procedure and 

its eflect has different feature. Since dIe regular supervision mainly depend on the 

regular reports of states delivered to the organization pursu,Ult to Article 22 of the 

cO:lstitution of dIe organization, since the parties involved in the re!,'1Jlar supervision are 

the organization and dIe states under evaluation and dlere is no aggrieved person ( 

be,ides the organization) who demands immediate relief from the process, the summery 

awl conclusion of regular supelvisory bodies are generally taken to be applied 

progressively with dIe full cooperation of dIe state concerned. 

In addition to identifying important principles of a convention and high lighting 

important notes dlat a state should take to polish the domestic law and practices that 

stands in contradiction widl dIe convention, dIe reports of re/,'1Jlar supervisOIy bodies 

show the extent of application of dIe convention in question in the member states. 

108 See, Supra note 7, at 83 
109 'd., no. 45 , at 83 
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The content of the Committee of Experts' observation for 2000 and 200 I 

conceming the range of application of Convention No 87, for instance, shows tIlat 

comments were made for 88 of tile 134 countries tIlat have ratified fue convention. "" 

Fc:r most of tIlese countries, however, tile problems observed did not of tile extent to 

intpair the application of tile pj'inciple of freedom of association. The problem 

identified tImlUgh out tIlese eighty eigbt slates constitute violations of tile convention in 

relation witll restricting tile scope of the convention, restriction (legal) on categOIies of 

persons who may hold union office , restriction on free election of union leaders, 

requirement of excessive number of workers to establish org-dnization, refusal to register 

org-dnization or tile requirement of prior autllorization , leg-dl imposition of trade union 

monopoly, denial of tile right to art federation and confederation dissolution of 

org,ll1izations by administrative decision, and restriction on tile rights to strike.'" 

In relation to application of the provisions of convention No. 98 concerning unti­

un'ion discrimination and non- interference tile observation of tile Committee of Experts 

fo)' 2000 and 200 I includes critical COJllment, concerning 34 of tile 148 states that have 

ratified the convention. The non-observance identified in tile report includes; in 

availability of provision prohibiting unti- union discrimination, or acts of interference, 

in;.ldequate protection, or sufficiently dissuasive sanctions. '" 

The observations made by Committee of Experts concerning fue application of 

CClnvention No. 98 shows that the greet m;J,jority of state which have ratified the 

cOllvention apply it in a satisbctory manner. "" The Committee of Experts' report fell' 

110 See, supra note 52, at 17 and 19 
III !bid 
112 Id.,at 19 
113 ~ee. Bernard Gernigon and Alberto Odero, Collective Bargaining, Fundamental Rights at Work and 
International Labour Standards,ILO,Geneva,30(2003) 
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2000 and 2001 made critical observation on one-third of the 148 countJies that have 

rarified the convention, Problems that concerns most of the states that are evaluated in 

the observation are: denial of the right of collective bereaving for all public servants(l9 

countries}. requirement for trade union org;mization to represent too high a proportion 

of worker to be recognized or to engage is collective bargaining(llcounters}. 

su~ordination of collective bargaining to governments economic policy (8 countries). 

exclusion or" certain suqjects "i'(Ym collective beginning (6 ColllltJ'ies). submissiiHl" ' to 

compulsory arbitration in certain cases (6 countJ'ies). restJicting the right of the parties to 

detennine level of bargaining(3 countJ'ies). and prohibition of collective bargaining by 

sp<!cific categories of workers in private sector (2 countries) or by federations and 

confederations," , 

Concerning the application of Convention No,lll. the Committee of Experts 

ne ticed that despite of the f;tct that the convention provides multiple means of 

interpretation. some states that chose to implement the standards through adopting 

national lej,>lslation leave out .';ome grounds of discrimination stated in the convention 

while adopting nationallej,>lslations,'" 

Although the equality of opportunity and tJ'eatJnent requires a general policy that 

incorporate evaluating scheme of permanent and progressive process of promotion of 

equality which will base it~ implementation the principle of law and practice. some states 

de not have national policy to promote equality, "" 

With , the application of convention No I 00 by states that has ratified it. the 

Committee of Experts has observed: exclusion of certain categories of workers, 

difference is the under standing the principle 'equal remuneration for of work equal 

'" !d., at 30-31 
'" 5ee, supra 95,206 
11 6 See, Constance Thomas and Yuki Horii , Equality a/Opportunity and Treatment in Employment alld 
Oc,;upatioll , Fundamental Rights at Work and International Labour Standards,lLO,Geneva,82(2003) 
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