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Nile

...My name is Africa I am the mother of the Nile.

O Nile, my prodigal daughter on the wilderness of the desert
Bringing God's harmony to all brothers and sisters

And calming down their noises of brass in their endless nakednesses
O Nile, you are music that restore the rhythm of existence

Into the awkward stampeding of these Middle Eastern blindnesses
You are the irrigator that cultivate peace

From my Ethiopian sacred mountains of the sun

Across to nod on the East of Aden and across Sinai

Beyond Gibraltar into the heights of Mount Moriah

O Nile, my chosen sacrifice for universal peace offering

Upon whose gift the heritages of Meroe and Egypt

Still survive for the benefit of our lone World.....

Tsegaye Gebre-Medhirg37-2006), Ethiopian Poet Laureate, August 1997



“The only matter that could take Egypt to war
again is water.”

The late Egyptian president Anwar Sadat 1979

"I am not worried that the Egyptians will suddenly
invade Ethiopia ... Nobody who has tried that has
lived to tell the story. | don't think the Egyptians will
be any different and | think they know that."

Prime Minister Meles Zenawi, November 23, 2010, Reuters
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Abstract

The main objective of this thesis is analyzingibgus between water sharing and benefit
sharing approaches in the context of Eastern NdsiB. While water sharing as an approach
is associated with the volumetric allocation of @&abenefit sharing is seen as an alternative
approach which is based on the sharing of benéfiis the uses and non-uses of water. In
(Eastern) Nile Basin both approaches has been gallgh The water sharing approach has
to do with the Cooperative Framework Agreement (Rhich is meant an agreement that
turndown the unfair status quo which bases itsedld bilateral or colonial agreements, and
installed a system based on the principle of etpletand reasonable utilization. The recently
popularized benefit sharing approach in EasterneN#lasin has also adopted through the
different projects prepared by Eastern Nile TechhiRegional Office (ENTRO), which is a
technical wing of the Eastern Nile Subsidiary ActRrogram (ENSAP).

The different positions, policies and strategieomdd by the Eastern Nile Basin states
(Egypt, Ethiopia, Sudan), however, are at odds emdtradicting. While Ethiopia needs to
change the unfair status quo and then to manageNitleewater together on equal footing,
Egypt and Sudan wants to continue with the status loy keeping the water they divided
between themselves intact. Hence, it should be thed the benefit sharing approach to be
fruitful necessitates some conditions such as pgehdgydropolitical relations between
riparians, generally agreed agreement on the watalf, trust and confidence etc which is
lacking in the Eastern Nile Basin. Therefore, withmeeting such conditions, any attempt at
joint projects is short term solution and does adtiress the fundamental problems.

Therefore, by analyzing the gap between the twaogghes and their practicality on the

ground with the existing situation, this study ltasne up with four scenarios in relation to

the two approaches mentioned; water sharing ancefiesharing arrangements. These are,
water sharing agreement without benefit sharingaagement, benefit sharing arrangement
without water sharing agreement, benefit sharingaagement pending water sharing

agreement and two agreements of water sharing amefii sharing arrangements. Among
the above scenarios, coming up with two agreemehtsater sharing and benefit sharing

arrangements between the riparian states is a goiun solving the dispute over the Nile.

Therefore, the signing of the CFA by all ripariaiates that destroys the real impediment of
cooperation is a precondition for further upstrealmwnstream cooperation. Nevertheless,
the divergent position of the riparians and theamtradictory Nile policies and strategies

have proved that unilateralism will remain the rafiethe game till the near future and breeds
conflict in the Eastern Nile Basin.

Key words: Eastern Nile, water sharing, benefitraig unilateralism, conflict, cooperation,
Cooperative Framework Agreement



CHAPTER ONE

1. INTRODUCTION

1.1. Backgroundof the Study
Water is an essential source of life. This is maimtcause man's need for drinking, food

production, energy supply, industrial developmant] sanitation are dependent on water. In
other words, “life ends whenever there is insudinticlean fresh water” (Harvey, 1966: 2).
That is why states give special attention to wd&srelopment projects and implementation of
such related policies. However, due to differetdes like population growth, expansion of
agriculture, industrial development, sanitation am@nges in the global environment, the
demand for water is becoming critical and in maaytp of the world, it is outstripping the
supply. These factors, among others, place tramgtzoy water resources, such as the Nile

River an issue of concern as the basin is shareddny sovereign states.

The Nile River is the longest in the world, and 86%its annual flow originates from the

Ethiopian highlands through three sub-systems:Atbleay/Blue Nile, the Baro-Akobo and

the Tekeze-Atbara sub-systems. The rest comes fnen\White Nile in the Great Lakes

Region centered in Lake Victoria. Among these sygiesns, the Abbay/Blue Nile basin,
with its tributaries, contributes 59 percent of tiide waters. The Baro-Akobo and Tekeze-
Atbara sub-systems also contribute 14 and 13 ptyradrthe total flow of the Nile waters,

respectively (Yacob, 2003: 139-140).

The Nile River Basin is shared by tenorth-eastern African nations, namely; Burundi,
Democratic Republic of Congo, Egypt, Eritrea, Efitgo Kenya, Rwanda, Tanzania, Uganda,
and Sudan. While, Egypt, Eritrea, Ethiopia and Suctanstitute the Eastern Nile Basin, the
rest nations fall under the Equatorial Nile Baggion. However, while the Nile is a shared
water resource that connects peoples across boesd#rere are no shared principles or
basin wide treaties that govern the actions ofb&n states pertaining to the utilization and
protection of the river. If there are agreemertisytare the 1929 Agreement between Great
Britain and the 1959 Agreements between Egypt hedudan that allocate the waters of the
Nile River ignoring upstream states. Thus, whawaite in the basin, are unilateral actions
that never consider the need and interest of othgarian countries. Since then, no

This number however will not be continue as Souiti® is becoming the newly born African state follg
the result of the January 2011 referendum whereéh®ou Sudanese overwhelmingly vote for secessiom fr
the North. This will then make the riparian statéthe Nile eleven and the Eastern Nile riparians.f

1



agreements have been reached between downstreampaed riparian countries about

equitable and reasonable utilization of the wabétbe river.

However, the Nile Basin is witnessing some coopezatevelopments beginning with the
establishment of the Nile Basin Initiative (NBI) 1999. Parallel with the negotiations of the
New Nile Treaty i.e. the Cooperative Framework Agnent (CFA), ‘joint’ investments of
the basin countries pertaining to the river areeumqmeparation (ENTRO, 2009: 2). This is
part of what is called as Benefit Sharing Approé&allecating the benefits derived from the
various uses (non-uses) of water, rather than ttenitself” (Sadoff, 2008: 17). In fact, this
approach has in particular been a major focus @fiNle Basin Initiative as well as donors
such as the World Bank (Granit, 2009: 6).

This study, therefore, has tried to explore thé&dge between water and benefit sharing
arrangements in the Eastern Nile Basin with spamigbhasis on Ethiopia as upstream state
and Egypt and the Sudan as downstream statesoliaakes the Nile policies, positions and
strategies of these countries in terms of benéfiring and water sharing entitlements. By
doing so their national interests and policies,ohwill provide an insight about the nexus

between water and benefit sharing arrangementshanfditure of the Basin is examined.

1.2. Statement of the Problem

Cooperative and integrated management of translaoyngater resources is indispensable
for the benefit of the riparian countries, as is haplications for the betterment of their

economic, socio-cultural as well as political liféhis is because of the reason that, “Effective
management and efficient utilization of transbougdaater resources are the sine-quo-non
for the very survival and for the much needed eomnodevelopment of the riparian

countries” (Yacob, 2003: 143). If one looks at Mike River Basin in general and the Eastern
Nile Basin in particular, there is no basin widel amclusive legal framework that governs the
utilization as well as the protection of the rivelowever, upstream countries like Ethiopia
are water suppliers and downstream countries Egybthe Sudan are net water recipients or

utilizers.

The utilization of the Nile River is essential tthéeve socio-economic development and food
self-sufficiency and alleviation of poverty for thgarian states. That is why; recently the
guestion of water usage and allocation in the Basin has received international attention
(Hilawi, 1998: 13). The question then is not on tleed to use the waters, but to explore the



bases up on which these nations share the Nilersvatel/or its benefits and the approach(es)

they follow.

In contemporary hydropolitics research, one camtifletwo approaches to the solution of

conflicts over transboundary water resources. Qoprcach is water sharing-the allocation
and volumetric quantification of the water amongl &etween the riparian countries, which
has to do with the entitlement of water rights. Beeond approach is the most recent in
hydro-political discussions. This approach calls benefit-sharing-allocating the benefits

derived from the various uses (non-uses) of watgher than boldly emphasizing on the
physical distribution or allocation of the wategalf (Turton, 2008: 185, Sadoff, 2008:17).

In recent years, the Nile Basin countries have lmegyotiating for a framework of New Nile
Treaty that will enable them to utilize the watefsthe river equitably and reasonably for
mutual benefit. Such treaty is needed because tdtassquo was based on unfair, non-
inclusive and colonial or/and bilateral agreemerttgt favored downstream countries.
Particularly, the 1959 Agreemefidr the Full Utilization of the Nile Watersigned between
Egypt and the Sudan allocated the total flow of ke waters between themselves, 55.5
billion m* and 18.5 billion-ri respectively, ‘ignoring the future needs of otheriparians in
the system’ (Postel, 1999 in Turton, 2008: 185).ilevdownstream countries uphold ‘prior
appropriation’, ‘historic rights’ to maintain thenfair status quo, which is based on the 1959
Agreement, upstream countries like Ethiopia ‘stigrsppports new Nile water agreement’
(Debay, 2008: 3-4). Nonetheless, despite such ipetibilities, the basin countries have
been negotiated for a new Nile treaty and theiroskmwelve years of negotiation has
produced the CFA of the Nile. Until now, six coues$r only-Ethiopia, Rwanda, Uganda,
Tanzania, Kenya and Burundi have signed the CFAndeatic Republic of Congo is also
most likely to sign the CFA in the near future. Hower, downstream states such as Egypt
and Sudan have “made public...their decisions netcteept the deal [the CFA] on April 13,
2010” (Addis Fortune, May 16, 2010).

While there has been a kind of stalemate regandiaiigr sharing agreement, benefit sharing
from water utilization with water security has beemajor focus of the World Bank and Nile
Basin Initiative (NBI) for the last few years (Grar2009: 6). This includes different joint
projects and investments like on hydropower, waesis management, irrigation and
drainage, flood preparedness, power trade andcoriaection etc. Downstream states, both

Egypt and the Sudan, are also emphasizing on bmoegleooperation and joint investments



on water and non-water areas without focusing dametric allocation of the Nile waters.
The question is; therefore, are there linkages &etwwater sharing and benefit sharing

negotiations on the Eastern Nile Basin?

Therefore, this study has attempted to analyzeirteraction between the Eastern Nile
riparians, mainly Ethiopia, Egypt and the Sudam, @ter sharing and possible benefit
sharing arrangements in the absence of a basin \adal regime/agreement that
acknowledge equitable and reasonable utilizationthef waters of the Nile River. The
positions and strategies of these countries reggravater sharing and benefit sharing
arrangements is analyzed. By looking at the curstte of affairs an attempt is also made to

forecast what the future of the (Eastern) Nile Baasill look like.

1.3. Research Questions

The following are some of the questions that thiglg has tried to answer:

» Would it be possible for benefit sharing to be etifee and fruitful without having a
basin wide water sharing agreement on the Nile?

» What are the challenges that Eastern Nile Basitestiaced to implement benefit
sharing approach?

» What positions do these countries have on the sulge water sharing, benefit
sharing and regional cooperation?

» Which condition; unilateralism or multilateralisnapnflict or cooperation that is

prevailing on the Eastern Nile Basin?

1.4. Objective of the Study

The general objective of this study is to expland analyze the nexus between water sharing
and benefit sharing arrangements on the Eastera Bisin. By doing so, it will also
scrutinize the practicality and effectiveness oé thenefit sharing arrangements on the

Eastern Nile Basin at this point in time and in tiear future.
Specific objectives also include

» analyzing the basis of country positions concernf{nggotiations for) possible
benefits based on benefit sharing approach and wgkds or entitlements



» examining the challenges faced by the EasternBakan countries faced in relation

to both benefit sharing and water sharing arrangésne

» discuss the different principles of benefit sharargl water sharing approaches in
the utilization of transboundary water resourcarfrthe point of view of Eastern
Nile.

» forecasting what the Eastern Nile Basin will lodkelin the near future.

1.5 Scope and Limitation
This study mainly focuses on the Nile policies,iposs and strategies of upstream-Ethiopia
and downstream Egypt and the Sudan vis-a-vis wataring and benefit sharing
arrangements at both the sub-basin and basin leleéefore, the focus is only on these
three countries. Nevertheless, whenever it is sacgsissues regarding other riparians is
being incorporated. The position of upstream Etlaiogn one way or another, is
representative of the Equatorial Nile Basin coastrespecially on issues regarding declaring
the equitable and reasonable utilization at thes NBasin at large. Thus, discussing the

positions and strategies of each country is takesm r@dundancy so that not covered in detail.

Although part of the Eastern Nile Basin, the polayd the strategy of Eritrea is not discussed
because information on its position is scant asgdrticipation in the affairs of the Basin is
very limited. Furthermore, regarding the differ&enefit sharing related projects, this study
did not discuss and analyze all the projects oftdtasNile Subsidiary Action Program
(ENSAP) in detailed manner. But an attempt is ntad@ghlight these projects in a way that
it is related with the subject under discussioncess to clear and concrete information
regarding government policies of Egypt and the Suather than those do discussed in the
academic arena, time and financial constraintssarae of the limitations that this study

faced.

1.6. Significance of the Study

The study is significant because it contributesmout for policy makers and negotiators on
the Eastern Nile Basin. In addition, the findindghos research will provide clear profile of
the ongoing conflict and/or cooperation among HasMile, in particular and among basin

wide nations in general, in regards to water amebesharing arrangements. Finally, it will



also serve as source of information and be aniaddid knowledge on the current debates on

the hydropolitics of the Nile River.

1.7. Methodology and Methods of Data Collection
The approach employed in this research is qualgatihe focus in this research is on
analyzing the gap between the two approaches ramseefit sharing and water sharing as
well as the gap between these approaches on omkdmahthe challenges of putting these
approaches into practice on the ground on the tidwed. Therefore, By analyzing the current
state of affairs and the hydropolitical experientéhe (Eastern) Nile Basin, this research has
tried to prescribe the future. Document analysili®wed exhaustively. The research has
discussed the existing theories of water as a sopfrconflict or means of cooperation also
attempted to explore different doctrines/theoriesd grinciples on the utilization of
transboundary water resources. In line with thiias also discussed the debate between
water sharing and benefit sharing approaches. kiatanalysis of the relation between and
among Eastern Nile countries regarding the Nileevgais also highlighted.

In addition, in-depth interview was conducted wghrsons from the Ministry of Water
Resources and Ministry of Foreign Affairs of Ethem@and others from the Embassy of the
Arab Republic of Egypt to Ethiopia. Regarding th&erview planned to the Embassy of the
Sudan to Ethiopia people were not cooperative tesded but the gap is tried to be filled by
conducting an e-mail interview with a Sudanese dxped official in the Ministry of
Irrigation of Sudan. In-depth expert interviews weslso conducted with people from
different sectors. In this context, the researat@mrducted e-mail interviews with experts
from Ethiopia and Republic of South Africa. Theeasher also interviewed officials from
the Eastern Nile Technical Regional Office (ENTR@&garding the current state of affairs in
ENTRO. The selection of the interviewees was basegurposive sampling. Government
policy papers/documents and agreements and memorantl understandings are taken as

primary sources.

In addition, secondary sources of data such as $gokirnal articles, documents from
workshops and conferences were exhaustively utilixedia outlets concerning current and
timely issues such as press releases by governffenials regarding the waters of the Nile

have been used.



1.8. Organization of the Thesis

The paper is organized under six chapters. Chdpier is an introduction of the thesis.
Chapter Two exhaustively dealt with conceptual eamrk regarding different concepts and
principles of both water sharing and benefit stmapproaches of managing transboundary
water resources. Whereas Chapter Three discusHesenli benefit sharing projects and
water sharing arrangements in Eastern Nile. Thégotdr attempts to make clear the different
water sharing agreements such as the 1929 and a§&®ments and the Cooperative
Framework Agreement of the Nile and their implioas to the Nile Basin at large. It also
tried to highlight, the different non-water coopéra efforts between and among Eastern
Nile Countries. Chapter Four explores the Nile gie8, positions and multilateral as well as
unilateral strategies of Eastern Nile Countrieggieing to benefit sharing and water sharing
arrangements. Chapter Five investigates and exptam nexus between benefit and water
sharing arrangements in Eastern Nile. This chagiter tried to come up with the different
scenarios of benefit sharing and water sharingngaments in the Eastern Nile Basin by
taking the current state of affairs, positions,eNiblicies and positions of the Basin states as
bases. By so doing in this chapter an attemptasarto make a balance sheet whether
conflict or cooperation that is prevailing in thentemporary as well as the future (Eastern)
Nile Basin. The final chapter is the conclusionatttsynthesizes the basic questions,

arguments and present findings of the study.



CHAPTER TWO

2. CONCEPTUAL FRAMEWORK

2.1. Transboundary Water: Source of Conflict or Means of Cooperation
Water is the most essential resource for lifeinitispensability is reflected in states™ policies
on agriculture, energy production, national econgsayitation, rural and urban development
as well as transportation. The construction of hdgms, canals and grandiose irrigation
schemes are of such a reflection. Most of the abkalwater from lakes, rivers and aquifers is
being used to produce food in agriculture. Popaitagrowth and erratic rainfall are forcing
states to harness any available surface or growatdrvio meet ever growing demand for
food. Industrial and related activities make theosel largest sector in consuming water.
States are also building gigantic dams for hydiigle power generation to meet energy
requirements. It is obvious that with the growingd a&xpansion of the industrial sector the
need for water is also rising. However this presiaesource is limited and unevenly
distributed. Almost ninety-seven percent of thalearwater is found in the oceans and seas.
It is almost less than three percent of the avklalater that is fresh and essential to maintain

life and found in the form of lakes, rivers, swanapsl ground waters as well as snow or ice.

According to studies nearly half of the global dafalie surface water is found in no less than
263 international river basins and ground wateroweses cross under at least 273
international boundaries (Jagerskog and ZeitounQ92). Geographically speaking,
transboundary rivers can be considered as onehavitever, since such rivers straddle many
sovereign nations, the issue of water sharing eapdiiticized. Therefore, it is the existence
of artificial political boundaries that complicateatters despite rivers are natural happenings
that flow wherever they want. These rivers mosthef time are known as international
rivers. An international river is, one that eitlilaws through the territory of more than one
state sometimes referred to as successive riveemarating the territory of two states from
one another sometimes referred to as a boundargowtiguous river (Garretson et al,
1967:16). Article 2(b) of the 1997 UN Conventioseuthe term international watercourse
and defines it as a watercourse, parts of whichsdtmted in different states. Under sub
article(a) of this article watercourse is definexd*a.a system of surface waters and ground
waters constituting by virtue of their physicalat@nship a unitary whole and normally

flowing into a common terminus.” Different writer@so use different names such as,



transboundary rivers, international watercoursggymnational river basins and so on. Hence,
one can note that, an international river is “aelydshared common property resource used
by many countries” (Aaron, 2008:15). For the pugo§this study different terms are used

accordingly with the contexts dealt with.

In any case, shared fresh water resources are legaoarcer than ever before and inversely
the demand is rising from time to time. In additkonthis, growing climate change which is

affecting the flow of rivers is posing another d¢bage in the management and utilization of
this resource. The question then is whether tramsthary waters could be a source of conflict
or cooperation? In regard to this there are twemjent views. One extreme view holds that
water can be a source of potential conflict togkeent of actual war. On the other hand there
is also a view that challenges the water war hygmthby arguing that water could be a source

of cooperation and further regional integration.

Those scholars who believe water could lead toshetar; ‘the so called water wars’ such as
Gleik (1992:79 cited in Yacob, 2004:183) note tli&gesh water resources are objects of
military campaign and conquest as long as theyigeogconomic and political strength of
nation states.” Similarly, Waterbury and Whittiogt(1998:150) also predict that, “The next
century if not the next millennium, will witnesssimg international tension over natural
resources” like water. The rationale behind watarsais linked with the scarcity of water,

the rise of demand and consequent competition leetwiparian states to secure more water.

Hence, one should note that the mere existenaesi fvater across artificial borders between
states is not a cause or reason for conflict. Asdby Cosgrove (2003:4) conflicts over water
resources are a result of many interrelated factbs him water conflict is due to
competition over the scarce resource which bringssibon among users, because of
demographic and environmental change. In other syoras “growing populations,
urbanization and economic development all requioeemvater for agricultural, municipal and
industrial uses, there are greater risks” of conhfbver water’(UN, 2008:2). Thus, water
conflicts may occur because unilateral exploitatcdnsuch a resource by one nation may
diminish its benefit to others (Aaron, 2008:16).dtlack of integrated water management
between the riparian states that can be regardedcasse of conflict as the water policy of

one state may run into conflict with the other ripa.



In addition, one should also note that conflict rowater may also be exacerbate by climate
change. As noted by the UN (2008:2) climate changght pose “pressure on transboundary
water resources in many areas with fluctuation atew availability and water quality.” In
general, water conflicts are a result of multifacetactors emanating from scarcity, growing
climate change, and mismanagement of this resdatt@eving the unilateral policies of
riparian states which result in competition thatymead to tensions and eventually to

(violent) conflict.

In any case, it is possible that ‘competition ovesources can lead to violent conflict,
(Aaron, 2008:36) if there is no a legal regime thaverns water use between upstream and
downstream riparian states. Conflict in this seissgefined as the “struggle over values and
claims to scarce status, power and resources ichwtiie aims of the opponents are to
neutralize injure or eliminate their rival” (Cosdr956:8 in Mason 2004). For example, the
most vulnerable river basins in terms of conflimtlude the Jordan, the Euphrates-Tigris and
the Nile. Among the three, considering the hydrajall history of the basin and the lack of
any kind of legal regime that binds all the ripars&tates, the Nile River might have a greater
potential for conflict (Prey 1993 in Mason 2004). Fact, the Nile basin has experienced
actual war till the late T®century, as exemplified, in the battles foughteen Ethiopia and
Egypt. The latter's aggressive moves from the X88&aref War to the 1876 Battle of Gura,
sixteen major conflicts have been recorded (Yace®6l The main cause of these battles
being Egypt's ambition to subdue the Nile fromsibsirce as the motto of the expedition was
‘to put the whole Nile valley under the Green flaigegypt’ (Wondmineh 1979) one could
argue ‘water war’ has what the Nile experienced.

On the other hand, despite the “water wars” thésse has not been any actual or armed
military conflict between nations at least over thst century. As noted by the UN (2008:1)
transboundary water resources may “provide oppdisrfor cooperation and promotion of
regional peace and security as well as economiwtgfo Scholars like Wolf (1998) also
challenge the potential of water as a source démicconflict by stating that “war over water
is neither strategically rational, hydrographicakgffective, nor economically viable.”
“Despite the potential for dispute in internatiotasins, the records of acute conflict over
international water resource is historically oveelvhed by the record of cooperation.”
(Wolf, 2006:7). In other words, transboundary watesources can be a means for

cooperation rather than causing conflicts.
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In addition, “[m]any theorists refuted the thediattwater is a source of potential conflict by
stating that cooperation is [usually] the norm, 4titht] states are becoming increasingly
interdependent” (Kibaroglu, 2002:43). This schoobues that water is a means for
cooperation because “potential transboundary inspant conflicting interests can best be
solved by cooperation ....” (ibid). In line with thimgarkog and Zeitoun (2009:16) state that
management of water related risks are derivingpfadiowards cooperation on transboundary

water resources between riparian countries.

However, it must also be noted that, riparian coest‘cooperate when the net benefits of
cooperation are perceived to be greater than thefit® of non-cooperation [or unilateral

actions], and when the distribution of these netelfies is perceived to be fair (ibid: 15). The
idea is that to maintain their interest and evem#ximize it over a shared water resource
riparian states may calculate the costs and beradfitooperation and they will pursue policy

of cooperation when they professed it is profitableooperate.

The debate, however, must not be polarized andingewater exclusively as a source of
potential conflict or portraying them as a meanscmoperation is problematic. Rather, “the
way international relations over water are shapsetrto be understood in the context of co-
existing conflict and cooperation determined by povelations and the status of the political
economies of the respective engaged riparians”uidachi and Allan, 2007:14). The idea is
that both cooperation and conflict can co-exisaigiven transboundary river basin but what
counts is the degree of unilateralism and multidiem. If unilateralism prevails over
cooperation then the probability for conflict iggher. In this case the cooperation that exists,
if any, is pseudo as it tends to maintain the ageof the dominant state. In other words, the
dominant state or the state with a better econopattical, military as well as diplomatic
capability might hijack cooperation endeavors cé thasin towards its interest. But when
cooperation prevails, because the more states ratepés the lesser the degree for
unilateralism to prevail, conflict is unlikely adffdrences and disagreements are to be solved

peacefully.

In general, “international rivers can elicit coogtgsn or conflict” (Sadoff and Grey,
2002:389) or both. It is up to riparian states hoase. But “cooperation on an international

river can bring many benefits in part because itigaihe river basin as one system allows

11



optimized management and development...” (Sadoft @rely 2005:2). That is, integrated
management of a transboundary watercourse andsis iz beneficial, and cooperation can
be achieved because all can benefit. This is duehien the perception of policy makers and
their cost-benefit calculation which makes cooperatoutweigh any unilateral actions.
Otherwise, transboundary rivers could be a sourcemflict than cooperation as the policy of
one state may have a collision with other stat®lgcy Nevertheless, in recent years two
approaches regarding the management of transboun@der resources are appearing and as
a result riparian states have followed any apprdhely see appropriate for their respective
basin. These approaches in one way or anotherasedbon multilateralism in dealing with
transboundary water resources. One such approaahtriaditional’ one and is based on
‘water sharing’ arrangement. The other is the mesént popularized paradigm based on the
benefits from the uses and non-uses of a river. fohewing section attempts to look into

these two concepts a bit in brief.

2.2. Contending Doctrines and Principles in the Utilization of
Transboundary Rivers

2.2.1. Contending Doctrines

1. Absolute Territorial Sovereignty (Harmone Doctrine)

According to the Harmone Doctrine, the upstreartestavould be free to divert all the water
from a shared water course without consideringrtéed for downstream states (Rahman,
2009:209 Citing McCaffrey, 1996:549). The basidral#és sovereignty; meaning the state can
do anything it wants on resources under its tetatgurisdiction. In other words, this doctrine
avows that the upper “riparian states have exatuswnership of water resource on their
territory (both surface and ground) and the rightige them in any way they see fit” (Petrella,
2001:746). A good example is a speech by Turkigm@mMinister Suleyman Demires who in
1992, regarding the utilization of Euphrates-Tign&rs is quoted as saying “we [Turkey] do
not say we share their [Iraqi or Syria] oil res@m&cThey cannot say they share our [Turkey's]
water resources. This is a matter of sovereigntg. NWave a right to do anything we like”
(Elhance, 1999:144). According to this theory, “anyerest of lower riparian would be
considered fairly by the upper riparian as a matfecomity, but not as a matter of right.”
(Garretson et al, 1967:21). Any water need of dakeasn states is, therefore, under the
mercy of upstream states and down riparian staé@® mo right to claim a water from

upstream. This theory, however, has a little suppostate practice and does not represent
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international water law as “it maintains the temi@l sovereignty of one state and totally

ignores the rights of other riparian states witla filshared] river basin.” (Aaron, 2008:73).

2. Absolute Territorial Integrity

This doctrine asserts that lower riparian statearofnternational water course do have the
right to maintain the uninterrupted natural flowtbé river. As a matter of fact, this theory
favors downstream riparians at the cost of uppparians. According to this theory,
downstream states “... have the right to benefit frdme natural, uninterrupted, and
undiminished flow of water courses originating ither countries.” (Petrella, 2001:46).
Based on this theory the upper riparian statesemteict to use the water which originate in
their territory, in such a way that will alter ifow rate and volume in relation to lower
riparian states. Put it in other words, “... upstrestates must be cognizant of the needs of
others [downstreamers] and may not develop walatet projects if they will cause harm to
downstream states. (Aaron, 2008:73). Thereforeedas this doctrine, any water uses of
upstream countries should have the consent andwgdpof downstream states. Like the
Harmone Doctrine the theory of Absolute Territorildtegrity has not international
acceptance. These two doctrines “are extreme claohsupported by international jurists or

international practice.” (ibid: 74).

3. Limited and Integrated Territorial Sovereignty

According to this principle, “every [riparian] stathas a right to use the waters on its
territory, on conditions that this does not harm ithiterest of over states.” (Petrella, 2001:46).
This doctrine to some extent restricts the docsriae Absolute Territorial Sovereignty and
Integrity to the extent necessary that will ensemeh riparian a reasonable use of waters. As
noted in Kibaroglu (2002:124), “This theory strikes golden mean between the two
preceding theories by recognizing a state's sayeteiover the water of a transboundary
river under its jurisdiction, but limiting the exese thereof in such a manner as would ensure
other riparians a reasonable share of the wat&rss theory recognizes the sovereignty of
all riparians equally and hence it incorporates tmnciples together-equitable and
reasonable use and the obligation not to causefisagit harm on others. To some extent
‘this principle is regarded as a rule of internatiblaw’ because of its attempt to balance the
two polarized and extreme claims. Nonetheless,dbctrine is not free from inaccuracy as it
lacks comprehensiveness and clarity on what comssitequitable and reasonable use and no

appreciable harm.
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4. Community of Interests

This theory stipulates a need for cooperation tarmational rivers. As far as this doctrine is
concerned “no state may use the water on its deyritvithout consulting other states to
achieve integrated management based upon coopetatitetrella, 2001: 46). This theory
further “advocates for the concerns of the comnyunieated by the natural features, the
physical unity, the ecosystem and the availabdityvater.” (Aaron, 2008:74). The quality of
this doctrine lies on its call for an integratednagement of a transboundary watercourse as
one hydrological unit. As noted by Yacob (2004:20®) doctrine of community of interests
envision “a reasonable share or equitable use byri@drian states [and] not causing
unreasonable harm to any other state.” This daxtifers abundant opportunity for the most

beneficial use of water resources.” (Garretson, €t%69:40).

5. Doctrine of Prior Appropriation (Prior Use)

Prior appropriation or use has been variously refeto by commentators as a “natural” or
“historic right,” vested right and “ancient right(Garretson et al, 1967:50). According to
Elmusa (1997:301), ‘prior use means that in any dewgsion of water rights, the historic or
established used are paramount.” Put it other wayse states utilizing the shared water
resource at some point in time before other ripasiates by establishing facts on the ground
have the right to claim such status in new watgpotiations. The idea is that this doctrine
“accords rights to those states who first used wasger” (Aaron, 2008:74). In doing so, it
supports neither upstream nor downstream countiased on this doctrine, “the senior”
nation in using the waters is privileged to maimtds interest. (Garretson et al, 1967:50).
States most of the time invoke the prior apprommatight because, “it is one factor to be
weighed against others” (EImusa, 1997:310). Nonesise in international river law there is
no doctrine of prior appropriation, applying infleky ‘the prior in time prior in right concept

as applied tendency by some states” (Garretson 96v:57).

2.2.2. Principles in the Utilization of Transboundary Waters
The UNESCO, Technical Documents in Hydrology No(fouters, 2005:55) defines

principles of international law as “a legally bindirule of a general character establishing
certain rights and/or obligations of states andegomg their conduct in a particular area of
international relations.” From this definition oman infer that principles of international
water law are those “important customary and geéngmanciples...applicable to

transboundary water resources management thatceeptad globally and incorporated in
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modern international conventions, agreements agati®s” (Rahman, 2009:210). The most
important principles evolved from various doctrines the utilization of transboundary
watercourses arequitable and reasonable utilizati@mdobligation not to cause significant
harm Thus, in the subsequent pages an attempt is toalenmarize these principles.

|. Principle of Equitable and Reasonable Utilization

The principle of equitable and reasonable utilaatiof international rivers has gained
widespread acceptance recently. The principle stéordthe idea that in a shared river basin
each riparian state has an equal right to use #terwf the basin. Water rights in this regard
means, “a mutually recognized access by [ripartates] to water quantities (fixed and/or
percentages) under specific conditions pertainmgsuch things as points of extraction,
seasons and priorities.” (Elmusa, 1997:300 citiafibS and Bush, 1987:1). According to this
principle each and every riparian has a right tlizatthe water resources within its territory.
Such a right is, however, limited by an obligatioot to create unreasonable harm on a co-
riparian state. In general terms, equitable andamable utilization rests on a foundation of
shared sovereignty, equality of rights and it doesnecessarily means equal use of waters
(Rahman, 2009:210).

Equitable and reasonable utilization as a prinagblgansboundary water use has become the
motto of contemporary international water law. kwstance, “in broad terms the Helsinki
Rules of 1966 seem to be parallel to what an “efet use would imply” (Hillawi,
1998:14). Article IV of the Helsinki Rules givesdatail explanation of what equitable and
reasonable utilization is. More recently also Adi®& of the 1997 United Nations (UN)
Convention also defines what this principle isaddbut. This convention under Article 5 sub-
article-1 declares that “....an international wateurse shall be used and developed by
water course states with a view to attaining optieral sustainable utilization thereof and
benefits therefrom, taking into account the interefsthe watercourse states concerned
consistent with adequate protection of the watarrsm” In other words, it guarantees
riparian states to utilize the water resource \wuitthieir respective territory but at the same
time it obliges them to take into account the ies¢iof other riparian states. The Berlin Rules
of 2004 under Article 12 also deal with this prlei

Thus the central question remains under what astors riparian states can useattmcate

and utilize international watercourses equitably and reasgfaln fact for utilization to be
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equitable, several factors need to be weighedyaedland considered. Article V (1) of the
Helsinki Rules outlinesrelevant factors to be considered determine equitable and
reasonable utilization. Article 6 of the UN Conventof 1997 and Article 13 of the Berlin
Rules also provided factors determining equitabl@ @easonable use. In one way or another,
all this provisions mentioned factors such as Gaglgy and hydrology of the basin, the social
and economic needs of the basin, population dep¢rate the basin, availability of other
water resources, existing utilization, climatic awblogical factors to a natural character and
sustainability of proposed or existing use etc.

The principle of equitable and reasonable utilathave wide acceptance today and is part
of general international water law. Despite suctlaviacceptance some questions still remain
unanswered. Among others the weight given to thiestors is something open for
negotiation between the basin states. The Helstakes (Article V(111)), the UN convention

of 1997-Article 6(3) and the Berlin Rules of 2004tiéle 13(3), states that ‘the weight of
each factor to be determined by its importanceomgarison with other relevant factors. In
determining what is a reasonable and equitablealseglevant factors are to be considered

together and a conclusion reached on the basieafhole.’

One scholar, EImusa (1997:308), questioning factibas have not been assigned weight,
noted that, “As such, ... [they] open the door far farties to the conflict to accent those that
are advantageous to them and the resulting appaoréat may end up reflecting the relative

power position of the parties rather than equiby.this context riparian states may enter into
disagreements as well as conflicts in negotiatiohdetermining equitable and reasonable
utilization. In addition, a through reading of ‘sting and potential use of the water of the
international water course’ can be interpretedtascludes and rests upon the doctrine of
‘prior use.’ In such a situation, in international basins like Nile where there is no binding

legal regime this factor may resulting in scranfblewater between the basin states to create
facts on the ground to be considered as existirgg insnegotiations for ‘equitable and

reasonable utilization.’

Besides it is important to note that there is nes{emary) international water law that binds
states in the utilization of international wateurses. Hence, the relevant provisions outlined

in different ‘legal” documents such as; the Helsiekd the Berlin Rules are not really binding
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across the world. The UN 1997 Convention itselias ratified as needed. This actually has
impact on the general acceptance of equitable @agbnable utilization. Most of the time it is
a general tendency even a norm of downstream state® accept the principle of equitable
and reasonable utilization. Generally, while upstre riparian states of international
watercourses are proponents of this principle, ddmgam states are not. Thus, despite
unanimous recognition as general rule of intermatiovater law, the principle of equitable
and reasonable utilization has being challengedrmther principle known as obligation not

to cause significant harm to other watercourse stat

1. TheNo Significant Harm Principle (Obligation Not to Cause Significant Harm)

Like the principle of equitable and reasonabldz#tion, the no significant harm principle is a
sub set of the doctrine of limited territorial sosignty. According to this principle, no state in
international drainage basins is allowed to useataercourses in their territory in a way that
would cause significant harm to other basin statet® their environment including harm to
human health or safety to the use of the waterbemeficial purposes or to the living

organisms of the water course system. (Rahaman9:2DD). The no significant harm

principle is relevant because of two aspects of lve of international watercourse; the
allocation of the utilization of water and the maion of the environment. (Kibaroglu,

2002:149).

This obligation not to cause significant harm hasrbincorporated as an important subject in
Article 7 of the UN Convention of 1997, which s&t@ sub article-1, ‘watercourse states
shall, in utilizing an international watercoursetleir territories, take all appropriate measures
to prevent the causing of significant harm to otlvatercourse states.’ In addition, the Berlin
Rules of 2004 also under Article 16 prevent actsstates that cause significant harm to
another basin state having due regard for the ngletach basin states to make equitable and
reasonable use of the waters. Neither of these aever, defines what significant harm
means. As Rahman (2009:211) explains the quesion the definition or extent of the word

“significant” and how to define “harm” as significgharm.

The International Hydrological Program (IHP) of USIEO has made an attempt to define
what significant harm is. As stated in the Techhibacument in Hydrology, No. 74,
“significant harm” is the real impairment of a usstablished by objective evidence. For

harm to be qualified as significant it must nottbeial in nature but it need not rise to the
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level of being substantial. Significant harm isetetined by on a case by case basis.” In other
words, the extent of “harm” is to be defined by thearian states of an international
watercourse. This principle is elastic and opendfbate without having objective criteria or
evidences of defining the level of significant hacaused by a riparian state on a co-basin

state(s).

Furthermore, the no-significant harm principle @v@cated by downstream states as if the
upstream states are those who always cause sartifibarm on downstream states.

International Water Law scholars such as Stephe@aifcey are proponents of this principle

stating that importance of protecting the “watettestthat has suffered harm” from the action
of a “stronger states” that would otherwise be ablgistify a harmful use due to the principle

of equitable use. (McCaffrey 1994:14 cited in Kibglu, 2004:147). The idea here is those
who cause significant harm are ‘stronger’ upstresdaies on ‘weak’ downstream riparian

states. However, this claim by McCaffrey is fundata#ly inconsistent with a basin where

downstream dominance is a feature in an attemptaopolize shared water without having

a legal regime that governs all the basin statels as the Nile.

Thus, the most important question is, whether itgstream states only that “cause significant
harm” to downstream states? In other words, wouwdrdtream riparian states cause a
significant harm in the utilization of internatidnaatercourse. If one looks at the Nile, for
instance, upstream Ethiopia is always againstrbesignificant harm principle’ while Egypt

is using such a discourse as a trump card in reggots. This principle is viewed as if it is on
the side of downstream states because of the wikighit has given in such a way. One only
needs to look at the reverse. Especially in irstional watercourses where there is no a legal
regime or institutional arrangement that regulatél&zation of the water, downstream states
do create ‘significant harm’ on the utilization thie watercourse on upstream states through
different mechanisms. They do this either by impating grandiose unilateral water projects
to monopolize each and every drop of the shareématby denying upstream riparians the
means to utilize the water for instance by objeciimernational funding of upstream water

projects.
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2.3. International Water Law: From Helsinki to Berlin Rules

As defined in Cosgrove (2003:31) “international @vdaw... is a term used to identify those
legal rules that regulate the use of water resausbared by two or more countries.” In spite
of such clear definition there is no a well develd@and strong legal instrument that governs
the use of water resources internationally. Thetfaat, “modern international water law is the
result of an evolutionary process on legal doctiretated to the agricultural and navigational
uses of transboundary freshwater resources” itdifgnnature is very limited. (Eckstein,
2002:81-82). In line with this explaining the nauwf international law (Aaron 2008 citing
Hart, 1961) also noted that, “International watew Idoes not have centralized international
structures for making and enforcing law, insteadelies on a decentralized process of

voluntary agreements and custom.”

Generally speaking international water law is arbgpct of customary laws, various treaties
between states and different contradicting doctrime the utilization of transboundary rivers.
Nevertheless, the works and contributions of lragéomal Law Association (ILA) and

International Law Commission (ILC) concerning thegdl statues of international water
courses and the development of international wkter have a paramount importance.
International water law recently has evolved frdme Helsinki Rules of 1966 through the
1997 UN Convention to the Berlin Rules of 2004. édander an attempt is made to clarify
basic issues raised under the three major develugnrelight of transboundary watercourses

such as the Nile.

2.3.1. The Helsinki Rules of 1966
The Helsinki Rules of 1966 were developed by therimtional Law Association (ILA);

which is a scholarly non-governmental organizatidecording to Kibaroglu (2002:129), “the
Helsinki Rules was the first attempt by an inteioval organization to prepare a complete
codification of the law of the international wateucses.” What makes the Helsinki Rules
original is its provisions under article IV and Which set from the well-know doctrine of
equitable and reasonable apportionment, and sortteeajeographic, hydrological, climatic,
historical, social, economic and technical elemermtssessed when effecting this
apportionment. (Eckstein, 2002:82-83). As statedhi@ Helsinki Rules, “the principle of
“reasonable and equitable utilization” of the watéran international drainage basin among

the riparian states is the basic principle of iméional water law.” (Salman, 2007:679).
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Despite its importance in incorporating the priheipf “equitable and reasonable utilization
of international rivers Helsinki Rules is not frlem criticisms of its shortcomings and has
not been practical. As summarized by Aaron (2008:80

The Helsinki Rules, which are based on customasrnational

law, have not worked well in terms of allocationsofface and

ground waters. The problem has been the conflitivéen the

right of a state to use the water within its tewrit and possible

harm to another states within the basin.
Moreover, no weight is given for the different fast outlined to determine equitable and
reasonable utilization of an international waterseu The Helsinki rules further failed to
consider water contribution of riparian states agaetor in determining equitable and
reasonable utilization. Salman (2007:630) also choet despite the fact that “the Helsinki
Rules have no formal standing or legally bindindeet...they remained the single
authoritative and widely quoted set of rules fogulating the use and protection of
international watercourse” until the adoption af #8997 UN Convention on the Utilization of

the Non-navigational Use of International Watersest

2.3.2. The 1997 United Nations Convention
The United Nations Convention on the Law of Nonigational Use of International

Watercourses was adopted on 21 May 1997, with 1@tssin favor where as 27 states
abstained and 3 states voted against. This comveistiargely based on the Helsinki Rules. It
is divided into seven parts and 37 articles withaamex on arbitration. “As a framework
convention, it addresses some basic procedurat@sped few substantive ones, and leaves
the details for the riparian states to complemaragreements that would take into account
the specific characteristics of the watercoursquastion.” (Salman, 2007:632). As noted by
Aaron (2008:82), “The most important sections @& tonvention are contained in Part Il of
the General principles, namely Articles 5, 6 andlfiese dealt with the rule of “equitable
utilization” and the “obligation not” to cause sificant harm...” Furthermore, the convention
addresses issues like definition of (internationaBter courses (Art. 2(2)), watercourse
agreements, (Art. 3), general obligation to coojge(Art. 8), settlement of disputes (Art. 83)

and arbitration on its annex.

Under part I, Article 5 clearly states whedqiuitable and reasonable unitizatios all about
and the need for watercourse states participatioder Article 6(1), the UN Convention set
out “factors relevant to equitable and reasonakleation. It lists natural, socio-economic,
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demographic and other related factors and circumstaas basis for equitable and reasonable

utilization.

On the other hand Article 7 of the Convention pars“obligation not to cause significant
harm,” Article 7(1) reads as:

Watercourse states shall in utilization an interoaal

watercourse in their territories, take all appropte

measures to prevent the causing of significant haom
other watercourse states.

This in fact is in a direct contradiction with Atte 5(1) of the convention which states that
“watercourse states shall in their respective ttmigs utilize an international water course in

an equitable and reasonable manner...” Besidescanelso ask what does the term “no

significant harm” itself means?”

Regarding the incorporation of these two principtegether in the convention Aaron
(2008:84) noted that, “the convention does notrgize but rather it straddles these important
principles.” The UN Convention, “however, subordasgmthe non-harm rule to the rules of
equitable utilization.” (Salman, 2008:633). But trexy presence of the rule itself is criticized
by upper riparian states of international watersesr For instance, from the Ethiopian
perspective, “The no significant harm” principle liwhinder the development of water
resources upstream. Equitable use is seen as ampassing phrase as it means an equitable
use for both upstream and downstream users, amd ithetherefore no need for the “no
significant harm” article” (Mason, 2004:193 citifigthiopian Academic 2001). The same is
true for Turkey, which is an upstream state in Enghrates-Tigris River Basin. On the
contrary, Egypt as a downstream riparian statbenNile questioned the only presence of the
rule without clear definition of whatsignificant harm’ constitutes. From the Egyptian
perspective, this provision of the convention ig sttong and independent by itself but

something hanged on the principle of equitableraadonable utilization. (ibid).

The 1997 UN Convention is also being criticizeditas “designed basically for demand
management rather than resources management.tZmgirice and Gerhard, 2005:17).
According to the authors, the UN Convention as ‘llhe on the management of water as a
resource is weak” and besides the provisions ofCivevention are “couched in a vague and
hortatory language rather than legal requiremenitsd)( The presence of divergent

perceptions of states regarding the two principhesitioned and the consequent ambiguity it
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carries are also another criticism against the Udhvention. When it comes to the Nile

Basin, while only two states Sudan and Kenya arawor, Burundi issued against, and the
remaining riparians chose abstention. The mostregust and lower riparian states Ethiopia
and Egypt respectively are abstained due to thearglent views and perceptions of issues of
the convention such as: the definition of Interoral watercourse, the obligation not to cause
significant harm, and the principle of equitablel arasonable utilization, the modalities of

notification and information exchange, the questmfnharmonizing existing agreements

(Mason, 2004:192).

2.3.3. The Berlin Rules on Water Resources of 2004

In the same year that the UN Convention was adojed997, the Water Resource
Committee of International Law Association (ILA)aded reconsidering and revising the
Helsinki Rules of 1966. And after a series of dsstan and conferences in different cities
from London in 2000 through New Delhi in 2002 torBein 2004, the Berlin Rules “has
come up with a comprehensive set of rules on ajbnaspect of the utilization, management
and conservation of water resources...” (Fitzmauaicg Gerhard 2005:18). The Berlin Rules
on Water Resources of 2004 is made up of 14 Claptet 73 Articles.

The Berlin Rules define different water relatedntsrin a detailed manner and it uses
“‘international drainage system” unlike ‘internatdnwatercourse’ or ‘international river

basin.” This is because mainly, the Berlin Rulesikenthe previous attempts-the Helsinki
Rules or the UN Convention, are applicable to tremagement of all waters, both national
and international, surface or ground, navigatiamalon-navigational. It also includes rules on

impact assessment (Chapter 1V), Ground Water (@nafit) and navigation (Chapter IX).

According to Aaron (2008:87) perhaps the most irtgrdrdevelopment in the Berlin Rules is
the Article dealing with equitable utilization. Fbim, “the most important change of Article
12 of the Berlin Rules [as compared to prior atteshprought was to connect the right to an
equitable share with the responsibility and oblmaot to cause harm.” In line with this,
Article 16 of the Berlin Rules also link “Avoidancef transboundary harm” with the
“equitable and reasonable use of waters.” “Accaglyinit can be concluded that by subjecting
each principle [the no significant harm and equéaltilization principles] to the other, the
Berlin Rules present the two principles as eq&dlrtan, 2007:637). By doing this the Berlin
Rules is deviating from the Helsinki Rules whichtabdished equitable and reasonable
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utilization as a core of international water lawndAit also differs from the 1997 UN

Convention which subordinates no significant hasredquitable and reasonable utilization.

It is also worth noting that, the Berlin Rules undeticle 14 and Article 15 clearly states
rules regarding water allocation. Article 14, fostance, reads dst determining an equitable
and reasonable use, states shall first allocateewsatto satisfy vital human need8his
provision is important because at least it is ati-taesis for those who argue against the
volumetric allocation of water among riparian stat@he idea is that before any water
developments, the provision asserts for the allosadf water between riparian states as a

base for any water development.

Nevertheless, the Berlin Rules is being criticiZed its failure to “answer some difficult
issues in inter-state relations vis-a vis waterarpn, 2008:86). Aaron in this regard
guestions whether “a basin state has the righiviertdwater to a non-basin state in a unilateral
manner” (ibid). Salman (2007:638) further annotatteat, “in its attempt to incorporate the
current customary rules and thinking on internaloenvironmental law, the Berlin Rules
have downgraded the established and cardinal ptesiof international water law of
equitable and reasonable utilization, and have tequd& with the obligation not to cause
significant harm.” By so doing, the Berlin Rulesates ambiguous terms and concepts in
negotiations between upstream and downstream stateghermore, the idiom it uses as
international drainage basin instead of internatiomater course is problematic as it is also
difficult to define what constitutes an internatbnlrainage basin. Like previous attempts the
Berlin Rules do not incorporate water contributesia factor in dealing with equitable and

reasonable utilization.

However “the primary roles of international watawlis to determine a state’s entitlement to
the benefits of the watercourse (substantive rubes) to establish certain requirements for
states’ behavior while developing the resource qgdaral rules). (Cosgrove, 2003:31).
Different institutions or organizations could forlate rules or riparian states may enter into
agreements regarding transboundary water resouBegs:...their efficacy depends on the

willingness of riparian states to accept... [theskesjuand be bound by them.” (Yacob,

2007:46). In general, however, in contemporary d,otEhared water resources remain the
most important area that is not yet regulated bynding international convention or treaty.”

(Salman, 2007:639).
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2.4. Benefit Sharingin Transboundary Waters

2.4.1. The Concept of Benefit Sharing and Types of Benefits
The concept of benefit sharing as an approach ennthnagement of transboundary water

resources is a new development-which is not mase @ decade old. The most important
work regarding popularizing this concept or paradig done by Claudia Sadoff and David
Grey through their two Articles one “Beyond the ety the benefits of cooperation on
international Rivers” published in 2002 and theosel Article entitled “Cooperation on
international rivers: A continuum for securing atdaring benefits” published in 2005. Sadoff
and Grey (2002:389) argued that “international svean elicit cooperation or conflict. The
choice between the two will in large part be detesd by perceptions of their relative
benefits.” They argues that, despite “there is ewws variation among the numerous
international rivers of the world, non-cooperatibas costs and cooperation have four
interwoven benefits of environmental, direct ecommnpolitical and indirect economic in
nature.” (ibid: 403). In other words, “Benefits dnoadly defined to include economic, social
environment and political gains.” (Sadoff and Gr2§05:2).

Benefit sharing in one way or another is a contgsed on “allocating the benefits derived
from the various uses (and non-uses) of water.df8a2008:17). In other words, the focus is
not on the river but “beyond” the river. The appioas based on “a moving from sharing of
water quantities to sharing of benefits.” (Dombrkws2010). The emphasis is, therefore, on
“the use of water, rather than the allocation @& water itself ...” (UN 2008:9). White et al

(2008:4) also argued that, “water benefit sharmguges on optimizing the values (economic,
social, cultural, political and environmental) geated from water in its different uses and
equitably distributing the benefits amongst watsers and suppliers.” In general, “Benefit
sharing can be defined as any action designedangehthe allocation of costs and benefits

associated with cooperation” on transboundary sivi@adoff and Grey, 2005:3).

Looking at the different types of benefits is imamtt in giving a better picture of what benefit
sharing paradigm is all about. Sadoff and Grey 2YOllentified four benefits from
cooperation on international rivers. These are titsn® the river, benefits from the river,
benefits because of the river and benefits beybedriver. The first and the base for other
cooperation on transboundary waters is when “btnafso accorded to the river itself.” This

has to do with “better management of the ecosyst€adoff and Garry: 2005). Maintaining
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the health of the river is the starting point. “A&atthy river is typically one with protected

water sheds, preserving soil fertility and reducomgntaminant and sediment soil transport,
conserved wetlands, flood plains and ground wateharge areas to maintain their natural
capacity to buffer river flow and water quality...(Sadoff and Grey, 2002:394). These

benefits can be taken as environmental benefitgeis

The second type of benefit is ‘economic’ in natageit is a benefit derived from the direct
economic use of the river. This for instance inelid improved energy generation
(hydropower), irrigated agriculture, flood protectj etc (Klaphake, 2006:112). Pertaining to
these economic benefits “an equitable benefit sgamay well require some form of

redistribution or compensation” (Sadoff and Grep2397). Sharing both the benefit and the

costs is required. In line with this ownership diss over projects must be also answered.

The third benefit is more of political. Hence, tshoundary water resources are shared
between sovereign nation states, their use by ormaaove riparian(s) may lead to serious
conflict and tension. But ‘because of the riverfeimational cooperation can ease tensions
over shared waters, and provide gains in the fofrthe savings that can be achieved, or the
costs of non-cooperation or dispute that can betedé (Sadoff and Grey, 2002:398). In line
with this, reduction of costs because of the ritieg, riparian states can involve a policy shift
to cooperation and development away from disputeouniflict.” (Sadoff and Gray 2005:2).
This will help strengthening political relationstiveen states and maintain peace and stability

in the basin.

The fourth type of benefit is ‘benefit beyond theger.” According to Sadoff and Grey

(2005:2), because transboundary rivers can beytiatalgents of cooperation that yields
benefits from the river and reduces costs becauge aiver can yield another form of benefit
derived from greater cooperation even economignateon among riparian states. This type
of benefit more or less goes further and look thi various benefits derived from economic
ties between states like common market arrangeménts an indirect economic benefit.

Nonetheless, for this type of benefit to be realjzé requires agreements and mutual

understandings on the management and utilizatioheofiver shared.

As noted in Jagerskog and Zeitoun (2009:23) “pcattexamples of benefit sharing include

the connecting of electricity transmission network®e development of power pools for
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energy markets and water transfer schemes develmgtasten basins to meet water demand
in water scarce areas. By doing so the generaleinark of benefit sharing approach has to

meet in relative terms, the needs of the ripariates.

Table 1: Types of cooperation and benefits on internatioivalrs (source: Sadoff and Grey,
2002:393, Beyond the River: the Benefits of Coofpenaon International Rivers.
In Water Policy.Vol. 4, No. 5. pp. 389-403)

Type The challenge’ The opportunities

Type 1: increasing benefits Degraded water qualit Improved water quality, rive

to the river watersheds, wetlands, a flow characteristics, SC
biodiversity conservéion  biodiversity ant

overall sustainability

Type 2: increasing benefits Increasing demands f Improved  water resourc

from the river water, subsptimal watel management for hydropower &
resources management ¢ agricultural production, flood-

development drought management, navigatit

environmental conservatio

water quality and recreation

Type3: reducing costs Tense regional relations a Policy shift to cooperation ar

because of the river political economy impacts development, away frol
dispute/conflict; from food (an
energy) selfsufficiency to fooc
(and energy) security: reduc
dispute/conflict risk and militar
expenditure

Type 4: increasing benefit Regional fragmentation Integration of regione
beyond the river infrastructure, markets and trade

? According to the authors the challenges listedcagdlenges that riparian states of internationadra will face
in the absence of cooperation. In other words gleballenges are challenges of non-cooperation.
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2.4.2. The Transboundary Waters Opportunity Analysis (TWO Analysis)

The Transboundary Water Opportunity Analysis (TW@aHsis) developed based on the
benefit sharing approach introduced earlier. Thipreach was introduced first by the
Stockholm International Water Institute (SIWI), ti@ouncil for Scientific and Industrial
Research (CSIR) in South Africa and Phillips andiRson Associates (PRA) in Namibia
who have developed a report detailing a concegdtaatework for use by basin states and
other stakeholders sharing freshwater resourcean{t32009:6). The original document was
produced in 2008 by Phillips et al (2008) entittéthte TWO Analysis: Introducing a
Methodology for the Transboundary Opportunity Arsay’

According to this study, “the particular emphasis”the TWO Analysis “is placed on the
potential baskets of the benefits at the regioeatll by identifying positive sum outcomes
(PSOs) or win-win solutions which would benefit ladlsin states.” (Philips at al. 2008:6). The
main idea behind such an approach is that “it cmmstbasin states and other stakeholders to
analyze potential benefits in a transboundary ribasin to optimize economic growth,
political stability and regional integration.” (J&gkog and Zeitoun, 2009:22). By doing so, as
an aspect of the broader benefit sharing appraacbnisiders water sharing approach as a
zero-sum-scenario. (Phillips et al, 2008:9). Acaagdo the document the general objectives
of the TWO Analysis is (1)-to promote the sustalaaénd equitable use of transboundary

water resources and (2) clarify trade-offs in ielato development.

The conceptual framework of the TWO Analysis “is iost basic form... consists of a
matrix with four key factors of development oppaities, and two main categories of fresh
water sources to realize those opportunities.’t(iiil). In this context the TWO Analysis is
introducing possible benefits to be generated @eld@ment opportunities in transboundary
water and their specific water sources (See Taldg Zhe four development opportunities
identified are 1) hydropower production and poweding, 2) primary production 3) urban
and industrial development and 4) environmentalerabystem services (ibid). And the three
categories of water sources are described as 1)waer-for an increased volume of fresh
water to be made available, 2) the more efficiesg @and management of [the available] water

and 3) others sources in basins that are not clesgdus water can be put to productive use.
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Table 2: The conceptual framework for the TWO Analysis. Hide include examples of
opportunities that could be realized using the T@f@lytical framework in a specific river
basin. (Source: Philips et al, 2008:7).

Categories: sources| a) New Water b) Efficient use of water c) Other sources in
basins that are
not closed

Factors: development

1. Hydropower and| Location of reservoirs in| Siting of multipurpose dams for| Additional electricity
power trading high altitudes to| e.g., hydropower and irrigation| generation through
minimize  evaporative| in optimal locations hydropower schemes
losses and power pooling
2. Primary production Re-use of  treated| Green water use to increase| Investment in bio-
waste-water for| agricultural outputs energy crops
irrigation

Increase efficiency in irrigation | Introducing
aquaculture

Interbasin water
transfer schemes
3. Urban growth and| Strengthen institutional| Maximizing economic returns| Recharge of
industrial management for water| per unit of water in industry groundwater
development allocation to more high
value use
4. Environment and| Use of “green credit| Optimizing economic returns| Allocate water to
ecosystem services schemes” through e.g.,| from developing fisheries and| restore ecosystems
water purification in| tourism sector
wetlands
5. Others (every basis is| Desalinate water for| Drought-proofing through| Flood protection
unique and other| high value use improved land management
opportunities may
exist)

The TWO Analysis in general is more of a guidararedifferent stakeholders to explore and
identify different options at different levels amcé river basin and regional context is unique.
(Jagerskog and Zeitoun 2009). Among others, the THalysis gives emphasis first to
create “basket of benefits” of relevance of transtary basins. The primary drive when
creating the basket of benefits is to use as baoaapproach as possible, and this requires that
[a] the whole basin should be addressed, initiadlgd [b] potential benefits should be
included. (Phillips et al. 2008:15).
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The TWO Analysis as a framework is being used medransboundary basins like the Nile,
Orange-Senqu in South Africa and also recenthhenBaltic Turn Table Initiative in Europe
(Granit, 2009:7). Regarding its implementation be Nile, Phillips (2009:20) noted that at a
present time the Nile River is managed sub-optynalhd quantum improvements in
economic returns from the river are possible. ke added that, the initial belief that the
TWO Analysis can give rise to quantum improvemeintstransboundary basin is fully

justified.

As noted in Jagerskog and Zeitoun (2009:25) the TARalysis should also consider the
different barriers for development on a transbompdiaer basin context. He further outlined
barriers such as a high-level inequality betwegrarian states, differences in political
systems, differences in riparian state religiouswd, absence of regional cooperation
framework, closedness of a basin, limited in cagaoi manage water etc.

In general terms, the TWO Analysis as a frameworkhe management of transboundary
water resources based on a benefit sharing appgseh one step forward from the original
benefit sharing approach in its incorporation afirses of water and it also further attempted
to see the benefit sharing approach in contextasheiver basin. However, the different
challenges of implementation as barriers are aisdrénces in implementing this approach.
Furthermore, along with the benefit sharing appnoéice TWO Analysis is in its embryonic

stage which needs further elaboration and detaéarech in accordance with different basins
with different geopolitical as well as hydropolaicsituations.

2.4.3. Implementing The Benefit Sharing Approach: The Challenges
The practicability of benefit sharing approach mernational river basins varies from one

basin to another. The political, economic, socititcal and other related issues with in the
basin have impacts on the implementation and trmigiss of this approach. In some basins
such as the Senegal, Orange-Senqu, Mekong and Galubenefit sharing approach is being
implemented successfully. According to Yu (2008;68) the mentioned river basins, for
instance, “riparians focused on the division ofdfés (and costs) of water use and not on the
physical allocation of water” per se. This does metan, however, the negotiation process on
benefit sharing approach ignores the water shdoimgula.
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The idea is that benefit sharing can be effectdespite the challenges it may face in its
implementation, when all riparians agree on theebenand costs of the different water
projects. In the negotiation process, for posdi@eefits and sharing of costs on river basins
there must be an effort to level the playing fi€¢khillips et al, 2006 in Jagerskog and
Lundqvist, 2006:13) and the riparian states shaidd negotiate on equal basis for equitable

sharing of benefits.

While negotiating for possible benefits, states raksp challenged by the division of benefits
and costs from different projects or joint investnse In this regard, “The two key challenges
to benefits sharing approach are quantifying thepeocative benefits and determining the
necessary conditions (e.g institutional, policyeded to manage these benefits between
multiple stockholders.” (Yu, 2008:10). AccordingYa, the idea is, “Precise quantification of
benefits is highly important and riparians are kelly to accept international agreements
unless this process is transparent, coherent anlabtg. (ibid). Furthermore, the possible
benefits to be derived from cooperation througreadht sharing approach must exceed the
benefits that riparian states could secure unadter

In regarding to the effectiveness and practicabibt benefit sharing, Phillips et al (2006)

summarized that such an approach in the managevhgansboundary resources must not be
taken as a universal remedy and final solutionsthe@ management of transboundary
watercourses. In other words, this approach is napbin the management of transboundary
water resources but it will face a challenge beealuill not solve every problem with in the

basin concerned. This should also be seen fronpehspective of the specific basin. This is
because all river basins are not similar and apatgand ready for benefit sharing approach
identically. For instance, in certain basins Hemefit sharing approach is highly relevant
(primarily those in which security concerns are rait center stage) while in other

circumstances it is not as appropriate. (Jagersikay Lundqvist, 2006:13). Whenever the
river basin is securitized and politicized it idfidult to reach up on an agreement and to
implement benefit sharing approach. Furthermore pghesence of “basin hegmon-as a
stronger state in a shared basin that may domaradehijack’ the benefit sharing discourse

So as to make it suit their interest is also achigllenge. (ibid).

In addition to the above mentioned issues, it nhaeshoted also the hydro-political history of

the basin has its own impact on the implementatiothe benefit sharing approach. In basins
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which have been characterized by mistrust and rhstspicion, such as; Euphrates-Tigris,
the Nile, and Jordan, it is too difficult to implemt the benefit sharing formula. This also
should be seen with the presence of unfair statosagd where some riparians are too rigid to
reverse this. In line with this, previous agreementthe basins concerned have major impact,
especially when there exists agreements that ati@lpaaccepted by riparians. In this context
the problem will be worsened when the disagreensbetween two extremes as upstream
and downstream riparian states with hostile hyditgal history. For benefit sharing to be
implemented and becoming effective, riparian statesild have a legal base that declares the
basin’s water is a common property of all the rgrastates concerned so that they can use it
for the benefit of their own in a mutually agreetiaconsented principles. But if one or a
group of riparian states are declaring that theewist solely their own against the interest of
other riparian states and tries to maintain a rigadicy of excluding others by claiming
previous unjust and unfair treaties it will be handd difficult to come up with an agreed

benefit sharing formula.

The most detail analysis of challenges in implenmgntbenefit sharing approach is
synthesized by Klaphake (2006:155-150). The autirafly outlined and explained that,
“Political factors and high transaction costs in n&gtions, due to uncertainties and possibly
the breadth and complexity of the matter under tiagon, may constitute crucial obstacles
to reaching agreement on benefit sharing mechanisrie placed sovereign national water
rights and the perception of riparian states oif thn water projects as a prestige projects as

the major hindrances in implementing the benefirisly mechanism.

Furthermore, “benefit sharing [also] requires a owmn understanding, interest and vision as
well as the required political will to jointly maga river basins” (Arntzen, 2010:9). The
management of transboundary water resources, thmereshould not be politicized and
securitized to harness them for mutual benefithéfse resources are politicized the cost to
reach on cooperative agreed principles will beidiff. Therefore, it is apparent for leaders of
riparian states to have the political willingnessamork together with co-riparian states and to

utilize and manage the resource for the benetilof
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2.5. Water Sharing Versus Benefit Sharing Approaches. The Debate

In contemporary discussions and debates, emphasisbben given for benefit sharing
approach in the management of transboundary riven@ponents of this approach such as
Turton (2008) even go further saying that waterrigigaarrangement is a “traditional
paradigm which viewed water as a stock in a zam-game agreements of volumetric
guantification of water in a system.” Whereas, Ifigsbaring focuses on the benefits from the
use and non-uses of the river; which views ‘watea dlux that moves through space and time
with variability in this flow being the norm.” (Gle 2000 in ibid:185). The idea is that; “To
negotiate the management and development of iritenad shared rivers, riparians can focus
their negotiations on the allocation of water rgbt on the distribution of benefits derived
from the use of water.” (Sadoff and Grey: 2005:422)e view is that, both benefit sharing
and water sharing arrangements are two alternapipeoaches for riparian states to choose in

the management of transboundary watercourses.

For proponents of benefit sharing arrangement,itteipe concept of water sharing “remains
the most widely recognized mechanism for riparities to engage in international rivers”
(ibid), this “can trap riparians on a ‘win-loseafnework with little room for compromise and

no incentives for basin-wide management.” (Sadbtie2008:21). The main reason is water
sharing arrangement is not flexible rather rigidi aifficult to change it in a highly variable

environment. Emphasizing on benefit sharing Sadoéf Grey (2005:422) further stated that,
“...as populations and economies grow, in many riasins there will increasingly be

insufficient water to apportion.... between riparistates.” Therefore, searching for other
alternative approach or negotiation strategy like benefit sharing approach is relevant.
According to Sadoff et al (2008:21-22), “...a focus leenefit sharing clearly demonstrates
the ways on which cooperation can actually increasebenefits of a river and on doing so

promotes sustainability and efficiency.”

Despite benefit sharing is being viewed in such ay what as if it is separate from and
alternative to water sharing arrangement, theralsearguments that the two approaches are
not distinct and exclusive one another. Phillipal§2006:141) argued that,

the equitable allocations of water resources, ane apparently
competing approach for sharing benefits, are in faw sides of
the same coin. Basin States are fundamentally asted in
attaining a fair and just apportionment of interiwatal water
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resources (and other natural resources), and theebts arising
from these.

In other words, an agreement that declares to themam level (at least) water rights in the
form of equitable and reasonable utilization ohstaoundary river between the riparian states
is a base for the further generation of benefitmatZen (2010:8) noted that “in order to
achieve cooperation of all [riparian] states, attges should benefit and in this way joint

management resource allocation and benefits aselglonterconnected.”

In fact, separating benefit sharing from water stgpand labeling the former as a panacea of
water management is problematic. Because the $atees as a base for the former, a basin
wide legal regime that declares equitable and redse utilization of water is a precondition.
This in fact has many advantages. Among othersemsiharing agreement is all about
guaranteeing water property rights so that ripastates “...may start trading these rights and
optimizing the use of the resource.” (Dombrowsk§1@26). Water sharing agreement can
also ease tensions over the question of futurerwagets. Especially in basins where prior
agreements apportioned the entire water betweawasfates only by ignoring the need of
other riparians, new water sharing arrangement ne@ssary or an agreement that nullify

such a situation should be installed.

Generally, declaring water rights on equitable seasonable way, water sharing arrangement
can be regarded as a spring board for further catipa between basin states. So “that water
rights and benefit sharing should be treated jpirfadumi, 2007:6). It is also worth noting
that “viewed from the angle of individual countridsowever, an offer to engage in joint
projects as a rule [also] implies that such coestiare interested in gaining water rights.”
(Klaphake, 2006:141). Therefore, benefit sharinmgragement should be viewed as a means to
diversify development opportunities in the utilioat of transboundary rivers than discarding

water allocation/sharing/ rights.

In relative terms the most success stories of litesbharing in some international water
courses is not devoid of water allocation righttaghake (2006:142 emphasis mine) noted
that...all of the major infrastructure projects in thedias of the Incomati, the Orange-Senqu,

the Senegal, the Cunene and the Zambezi are ngtommditioned on agreements on the
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“output side” of water use i.e., hydropower for exple the relevant treaties also contain

precise water-allocation targets.

When it comes to the (Eastern) Nile Basin, sin@edbwn of the 20 century the Basin has
been witnessing the co-existence of negotiationd&dh water sharing and benefit sharing
approaches under the umbrella of the NBI. Diffefadtviduals have also published different
articles on which approach should the (Easterng Bihsin adopt. For example for authors
like Wondwossen (2009) the water sharing formullh @nd up with conflict so Nile Basin
states’ negotiation should focus on the benefitispaapproach. In line with this Tesfaye
(2008) advice the (Eastern) Nile Basin countriesctme up with benefit sharing treaty rather
than restricting themselves to water sharing ages¢sdi They, however, did not show or
explain the practicality of benefit sharing in thiéle Basin without solving the existing

unsolved questions regarding equitable and reagmnébzation of the waters of the Nile.

On the other hand, the work by Mulualem (2009) wl® part of the debate in relation to
which approach should be installed in the Eastala Basin and his work gave emphasis for
equitable and reasonable water sharing formulalwiidl apparently lead to reallocation of
water. The most acute criticism against the beséiring approach comes from the work by
Dereje (2010b), who labeled the benefit sharing@ggh as a noble-lie which will not answer
the Nile question. However, these authors didelitb show the linkages, between water
sharing and benefit sharing arrangements. The cteqiter will focus on the different water
sharing and benefit sharing arrangements on théeiBadlile Basin and their respective

implications.
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CHAPTER THREE

3. WATER SHARING AND BENEFIT SHARING
ARRANGEMENTSIN THE EASTERN NILE BASIN

3.1. Water Sharing Arrangements

For many reasons, it is apparent for states sharigigen transboundary water resource(s) to
have a legal instrument that regulates the usheofdésource. One of the main reasons being
“...without appropriate legal channels and adequatesy the potential for conflict over
water increases both at local and internationatl&eV (Doltayer and Gary 2000 in Yacob,
2007: 44). Reaching on an agreement is, howeveralnays a bed of roses. One must take
into account and consider the different geographiegal, political, economic, technical and
even socio-cultural factors. Besides these thexealsio controversies as to which doctrine to
follow and what principle(s) to agree upon as thdsetrines and principles are mostly
conflicting each other. Despite such challengesesgtates have managed to reach on an
agreement either bilaterally or multilaterally. Ooan mention, for instance, the success
stories in the Colorado, Indus and Ganges, Barhamp8enegal, Senqu-Orange, Mekong,

Zambezi, Danube, Rhine river basins.

However, “the water resources of the Horn of Afreo@ regulated neither by law nor by
common sense” (Yacob, 1996:46). A case in poititesmighty Nile River; where there is no
inclusive and basin wide agreement which goverrtemadlocations as well as utilization for
all riparian states. If there are agreements thesy tare simply bilateral and colonial
agreements that have remained partial instead oy b@mprehensive treaties. (Tesfaye,
2001:71). These agreements are controversial bedhay are always ignored by the non-
signatory and unfairly disadvantaged upstream statanly Ethiopia and claimed as binding
by downstream riparians. The most controversialewaharing arrangements are the 1929
and 1959 agreements. Such agreements have neverdmgnized by upstream riparians
and it became a necessity to explore a new iniggathat would enable all the riparians to
work together to utilize the Nile water for mutuanefit and to come up with a new basin
wide framework. This was not however started émgl until the establishment of the NBI in
1999. Thus after almost twelve years of negotiabgrall riparian states except Eritrea, on

May 14, 2010 the Nile Basin have entered in to @ iéstoric agreement entitled-The
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Cooperative Framework Agreement of the Nile RivasiB (CFA). The following section

gives the highlight of these treaties and theipeesive implications to the Basin states.

3.1.1. The 1929 Agreement

The 1929 agreement was concluded between Britairbébalf of the Sudan as its colony)
and Egypt. In fact this agreement can be best degaas an exchange of notes between the
United Kingdom and the Egyptian Government. Acaagdio this agreement Great Britain,
on behalf of its colonies pledged not to undertakeks which would reduce the volume of
the Nile water reaching Egypt. (Yacob, 2003:147)148further declares that any water
development in the colonies of Great Britain in thide Basin will “not infringe Egypt’s
natural and historical rights in the water of théeM.” By doing so the note tries to attempt
and establish and legalize Egypttsstoric rights’ on the Nile denying the interest of other
riparian states.

As a water sharing arrangement the agreement slde8 billion cubic meters of water to
Egypt and 4 billion cubic meters for the Sudan. @geeement further guarantees Egypt the
power to veto and supervise any upstream wateeg@jfrom source to mouth. Paragraph

4(b) of the agreement reads as:

Save with the previous agreements of the Egypti@ergment, no
irrigation or power works or measures are to be stoacted or
taken on the river Nile and its branches, or oe thkes from
which it flows, so far as all these are in the Suda in countries
under British administration, which would, in sugimanner as to
entail any prejudice to the interests of Egyptheitreduce the
quantity of water arriving in Egypt or modify theatd of its
arrival, or lower its level.

This agreement totally excluded other riparianestatnd their share of the Nile waters as if
the Nile was an exclusive property of Egypt whishtantamount to an insult to the Basin
states. In this regard “the real losers...were Efhiothe country in which the Blue Nile
River originates and which was completely ignoredhe agreement, and the people and
nations’ of the Great Lakes region, from whosersivilie White Nile emanates. (Aaron,
2008:51). The question is therefore, whether tgre@ment is binding or not and on whom it

has an effect.
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From the perspective of Egypt it is a binding “migional agreement which must be
recognized by the other Nile Basin states tb&fom the perspective of upstream states
notably, Ethiopia, this agreement is “non-existémccording to Tefera Beyene, Ethiopia do
not know this ‘agreement’ because it was not pertly and the colonial power which signed
the agreement on behalf of its colonies Britain was$ representing Ethiopia which has
remained an independent state over the years. Qffstream states of the White Nile also
ignored this agreement and declare it is null andl \by claiming the famous Nyerere
Doctrine. According to this doctrine because th@9l@greement was struck by a colonial
power Britain it do not have any binding effect e newly independent states (Okoth-
Owiro, 2004: 14). Furthermore, the agreement hategal force on upstream states of the

Nile such as Ethiopia because it was neither stypatate nor has it acceded.

Besides, one could note that politically speakimg 1929 agreement was not an international
agreement concluded between two or more sovergggasson equal bases. This is mainly
due to despite Egypt achieved its independence Botish in 1922 this was partial because
Britain’s political and economic dominance in Egyoiabatedly continued up until 1952. In
other words British who administered both countrigayed the “roles of both referee and
player.” (Fasil, 2009:19). Therefore, the agreenvesd concluded between Great Britain and
Great Britain. In any case, as far as Eastern ili®ncerned, if the agreement is binding, it
is on the signatory states not on the non-signastete Ethiopia. Therefore, according to
Fasil (2009:22), Ethiopia can use Article 34 of Yhienna Convention on the Law of Treaties
of 1960 which states “a treaty, does not creategatibns or rights for a third party without

its consent” to repudiate this agreement.

3.1.2. The 1959 Agreement for the Full Utilization of the Nile
The 1959 agreement was signed between the Remibtlte Sudan and the United Arab

Republic (Egypt) for the full utilization of the Ni waters on 8 November 1959. This
agreement was entered as a revision to the 192@m@mgnt following the 1956 independence
of Sudan and its rejection of the 1929 agreementatt because of this both Egypt and

Sudan were in a verge of military conflict and weleploying their troops to their border

* Mostafa Ahmady, Head of Press and Information @ffiEmbassy of the Arab Republic of Egypt, Addis
Ababa. Interviewed on 21 December 2010 from 09:03d am. Embassy of Egypt Chancery at his office
“Interview with Tefera Beyene, Director Boundary afrdnsboundary Rivers Affairs Directorate. Ministf/
Water Resources and Energy of the Federal DemodRatpublic of Ethiopia. Tuesday, 11/1/2011, froml1Pl
AM. Office.
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areas until ‘a pro-Egyptian government established result of the 1958 coup’d etat.’” (Fasil
2009, Swain, 1997:679). The 1959 agreement wageftite, regarded as a success in terms
of settling the serious confrontation between Egymt the Sudan. (Yoseph, 2004:8). Be it as
it may, the agreement was meant to control the Mater by two downstream states only.

The 1959 agreement gave Egypt 75% (55.5 billionacuieters) of the Nile waters and the

rest 25% (18.5 billion cubic meters) to the Sudarother words, the agreement implied the
bilateral appropriation of the Nile waters by twowhstream riparian states alone. The title
itself, “Agreement for the Full Utilization of thNile Water” in the absence of the water

source countries is an open insult to their natigmale especially to Ethiopia which is a

source of more than 86% of the Nile waters (Magfl§4). As a result of this agreement,

Egypt was able to construct the Aswan High Damaedte the largest manmade lake in the
Sahara. Sudan also was able to construct a sdridaness along Blue Nile-Rosaries and

Sennar and Tekeze Atbara-Kashm el Girba (Swain/:689, 684).

Furthermore, the 1959 Agreement entered betweennsapendent states; Egypt and Sudan
was binding for the signatories as a bilateral agwent. Like the 1929 colonial agreement,
therefore, the 1959 Agreement is nothing to EttdopVhat is astonishing is, however, the
water that they divided among themselves nevelir@igs in their territory and even their

contribution is negligible-almost zero. Egypt anad&n entered to this agreement, “as if the
Nile starts in Sudan and ends in Egypt.” (YosedQ428). One of the most observable and
tangible weakness of the 1959 agreement is itsré&atb include Ethiopia which is a source of

86 percent of the water.

Therefore, under the General Provisions sectiod #% Agreement states that if there is any
claim on the Nile waters by other riparian statess to be considered by the two republics
and both also agreed to have a unified view inraygotiations concerning the Nile. Besides,
the agreement further institutionalizes the acqluirghts of both states.

The 1959 agreement between Sudan and Egypt igfoher part of an attempt to monopolize
the Nile waters by disregarding the need of otigarian states. As observed by Wondimneh
(1979:43) the 1959 agreement

might perhaps by thought to have been motivated dgsire on
the part of these states to increase their irrigatworks before
the independence of the ex-British African coustaad Zaire
on the one hand, and on the other, before econdiypica
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backward Ethiopia can muster the financial and ottesources
to implement projects that can seriously affectrtfiggypt’s
and Sudan’s] interests.

Furthermore, thel959 agreement which guaranteeptBEhg right to construct the Aswan
High Dam can be best regarded as a mechanism sbplatete and legalize the so called
‘historic rights’ or ‘established rights.(Mason, 2004:183). By so doing, “In essence, what
the 1959 Water Agreement established was the ptenaf prior use.” (Aaron, 2008: 55).
Thus, from the Egyptian perspective any water dgrekent is based on its share of 55.5
billion cubic meters of water as of the 1959 agreetn(Mostafa, 21 December 2010).

Therefore, the 1929 and 1959 agreements can bedesbas instruments employed to control
every drop of the Nile waters by two states onlthva lion share given to Egypt. Despite the
agreements have been made as attempts to establighter sharing arrangement; both
agreements are endorsed to benefit a few wategpieatistates against many water supplier
riparian states. But the agreements have remaisnedaalblocks to reaching a broader basin
wide legal and institutional framework. In additjdhese agreements have helped creating an
upstream-downstream blocks with divergent positionghe Nile Basin. This is evidently
also seen in the divergent positions of upstreamndtream riparians regarding the CFA
which in some way or another overturns downstreamassertion of the so called prior

agreements.

3.1.3. The Cooperative Framework Agreement of the Nile River Basin (CFA)
The Cooperative Framework Agreement of the NileeRiBasin (CFA) is a result of

negotiations among the Nile Basin states lastedafiorost twelve years. The negotiation
which was started in 1997 later proceeds as tha tegck with the establishment of the NBI
in 1999. The final draft of the CFA was concluded28" June 2007 in Entebbe, Uganda in
the Nile,-COM (Council of Ministers of the Nile) m&éng. The CFA was “negotiated by the
Ministers of Water Resource of the Nile riparialegial and technical national negotiators,
and external advisors on international water lalCascao, 2008a:7). Until the Nile-COM
meeting in Alexandria, Egypt July 22-28, 2009 garian states were on board negotiating
the document despite differences between upstreahdewnstream positions regarding the

infant concept of “water security.”
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On May 14, 2010, however, four upstream stateshef Nile-namely Ethiopia, Rwanda,
Tanzania and Uganda signed the historic CFA in ltbedJganda (The Ethiopian Herald,
Sunday, 16 May 2010). After five days, Kenya alsimgd the deal (The Ethiopian Herald,
Thursday, 20 May 2010). As agreed, in AlexandriggiEgall upstream states were to sign
the CFA so that the remaining two riparian statesmbcratic Republic of Congo and
Burundi would go along. (MOFA, Egypt Desk Officd®2 January 201P)Burundi later has
signed the agreement on late February 2011 and CoRgo is also expected to join soon.
The two downstream states, Egypt and Sudan, howeggact the deal despite they were part
of the negotiation claiming the deal is againsirti@erest and needs further dialogue and
negotiation. (Mostafa, 21 December 2010, Capitalésaber 7, 2010).

For the CFA to be a legally binding document itdsesix riparian states to sign and ratify it.
At this point in time the CFA has signed by sixafians and following its ratification, it will
become a binding document on the signatories. Despstream-downstream divergent
interests, the CFA is believed to be a benchmachudee it declares equitable and reasonable
utilization of the Nile waters. The CFA in one way another is highly influenced by the
1997 UN Convention on the Utilization of Non-Nauigaal International Water Courses.
Such an influence leads the CFA to incorporateralbar of provisions and legal principles.
The CFA is, therefore, not a specific agreement ésaentially apportions or allocates the
Nile waters. Rather it “... outlines general prinel of cooperative water resources
management with respect to protection, utilizatamservation and development of the Nile
River System” (Art. 1 of the CFA, Granit et al 2020, Tefera Beyene, 11 February 2011).
Furthermore, the CFA is an agreement to establigierananent legal and institutional
framework that governs the action of riparian statgarding the waters of the Nile known
as Nile Basin Commission (NBC) (Art.15 and 16 CR&gI Act 2002).

The CFA is a general framework designed to chahgaibfair status quo; which bases itself
on unjust and unreasonable colonial or bilateral aon-inclusive agreements. In other
words, if signed by all riparian states as intendeéeé CFA would be a basin wide legal

instrument replacing the 1929 colonial and the 19&8ial agreements. This is because the

® An officer in the Ministry of Foreign Affairs oftBiopia. Egypt Desk Officer. Interviewed on 12 Jaryu2011.
Time from 3:00 pm to 4:20 pm. His office.

®Ambassador Tarek A. Ghoneim, Ambassador of Egyfithiopia. Interview with Capital Newspaper. Volume
12. No.621. Sunday November 7, 2010. Addis Abaltiapgia.
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CFA as a water sharing agreement declares equitaltleeasonable utilization of the Nile
waters. Article 4(1) of the CFA reads as:

Nile Basin states shall in their respective temigs utilize the
water resources of the Nile river system and tHe River Basin
in an equitable and reasonable manner (...) eachrbasate is
entitled to an equitable and reasonable share & teneficial
uses of the water resources of the Nile river sysdad the Nile
river basin.

The corner stone of this agreement is therefore phinciple of equitable and reasonable
utilization. Hence, “[i]t should be noted that hetoutset that equitable utilization is chiefly a
doctrine governing apportionment, or allocation whter between states sharing an
international watercourse.” (McCaffrey, 2007: 385). do this, there should be mechanisms
of considering different relevant factors to apmortthe shared water. For such a reason the
CFA under Article 4(2) outlines relevant factorattithe Nile Basin states shall take into
account in ensuring equitable and reasonable afitiz of the Nile River. Most of these
factors are incorporated from customary internaiavater law and the 1997 UN convention
or the Berlin Rules of 2004. But unlike these bB# CFA incorporates “..the contribution of
each basin states to the waters of the Nile Riystesn” (Article 4(2(i))) and the extent and
proportion of the drainage area in the territoryeaich Basin states” (Article 4(2(h))) as
relevant factors to this effect.

Nevertheless, the CFA like the 1997 UN conventiah ribt assign weights to the outlined
relevant factors. Article 4(4) of the CFA stateattlthe weight to be given to each factors is
to be determined by its importance in comparisoth wiat of other relevant factors in
determining what is a reasonable and equitablealseglevant factors are to be considered
together and a conclusion reached on the basisheofvhole.” According to Derefg(15
March 2011) this is because “the ... equitable arasoeable utilization is not a static
formula but a dynamic process involving compromesed comparisons of a series of factors

none of which enjoya priori weight or significance.”

In so doing the agreement opens the door for tinkesting parties or riparian states so that
they will negotiate to give weight to the mentiorfadtors. But it is difficult to reach on a

consensus in giving weights to these factors duéivergent views and interests of Basin

7 E-mail interview with Dereje Zeleke, PhD, Instituié Federalism and Legal Studies, Ethiopia Civitvize
College. Sent on 11 March 2011. Received on 15 Maéd.1.
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states are divergent. This simply can be seen trwndivergent perceptions and views of
factors such as “existing use, potential uses, jatipn dependent on the basin, the social and
economic needs of the basin states etc,” where tEgyph Sudan are emphasizing. On the
other hand, upstream states boost on contributidhd water, geographic and other natural
characters and other related factors. In generalstethe non-assigned weight to factors is
problematic as riparian states may enter into adsflin negotiations for ‘equitable and
reasonable unitization.” In any case endorsing phisciple is meant paving the way for the
allocation of water between the Basin sates.

On the other hand the CFA also declares “obligatiohto cause significant harm’ under
article 5. Article 5(1) reads as: “Nile basin sgaghall in utilizing Nile river system water
resources in their territories, take all approgpriaheasures to prevent the causing of
significant harm to other basin states.” Despisefdilure to define the level and extent of
what significant harm consists of, the CFA triesée harm as a result of activities of basin
states pertaining to water use irrespective ofpifevisions of Article 4. In other words the
CFA makes theno significant harm principl@as an activityinconsistent with equitable and

reasonable utilizatiomf the waters of the Nile.

The nature of the CFA as a framework for waterisigasgreement is further evidenced with
its incorporation of the newly born and embryonimeept of'water security’under Article
14; which previously was concerned with the issfigemisting agreement$.’ This was
changed, however, by the Nile-COM extraordinary tngeat Addis Ababa on 2006.
According to analysts, the incorporation of the tevasecurity’ concept was considered as
‘strategy of constructive ambiguity’ (Cascao, 20Q8aciting Fischhendler, 2008b) which
would in turn help bring the divergent riparian piosis into a compromise in negotiation.
(Dereje, 2010a:436). But this has been contestdahallenged from different perspectives.

To begin with, the ‘water security concept’ itselfin its embryonic stage with no clear and
agreeable definition. The incorporation of the @pidby downstream states was simply an
obstructive machination to maintain the 1929 ansl1&reements via a back door. Evidence

of this can be detected while the M Tneeting of the Nile-COM was in progress in

® The nature of article 14 from existing agreemetatsthe water security concept was changed at the
extraordinary meeting of the Nile held from Mardh31, 2006, Addis Ababa Ethiopia for details seedigned
minute of the meeting.
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Alexandria, Egypt, Egypt's Water and Irrigation Bier Mohamed Nasr Eddin Allam told
journalists that “Egypt’s historic Nile river righfas of the 1929 and 1959 agreement are]
not negotiable.” (Reuters, 27 July 2009). As ndigdCascao (2008a:12) “The ambiguity
introduced by the newfangled concept of “water gecuepresents a continuation of the past
zero-or-even negative-sum-game of the hydropolitiemations in the Basin.” Furthermore,
the incorporation of the water security concepthie CFA is criticized for its lack of clarity
and lack of legal support “which found nowhere mternational legal instruments dealing
with international water courses. (Dereje, 201(8)4

Nevertheless, the CFA is a comprehensive treatyhenoverall utilization, development,
protection and management of the Nile. More sounkbwever, the two major principles
equitable and reasonable utilization and the obbiganot to cause significant harm with the
later incorporation of the immature water secudtyicept and the controversies associated

with it testify that the CFA is a water sharing egment.

3.2. Benefit Sharing Arrangementson the Eastern Nile Basin

3.2.1. A Glance at Cooperation Attempts on the Nile
One of the ways to mitigate possible conflicts aver use of shared water resources like the

Nile is through cooperation and institutional binlgtwhich will bring all the riparian states
together for mutual benefit. An attempt to estdblNile based institution is perhaps a
phenomenon since the late 1960s. As observed bgby@007: 213), “The few partial and
inconsequential attempts at establishing an inginal framework for the Nile basin were
initiated by downstream nations, and oriented towdheir interest.” This is certainly seen in
institutions’ established before the late 1990shsas Hydromet, Undugu and TECCONILE.

For example, thélydromet(The Hydro-metrological Survey of the Equatoriakes) “was
the first institutional arrangement consisting Hert as full members or as observers)
representative of all Governments of riparian caast(Abdella, 2000: 550 cited by Zerihun,
2007: 28). TheHydromet’'sfunction was confined to the hydro-metrologicgbexts of Lake
Victoria basin. “Its main purpose was to study, lgra and disseminate to member states
metrological data on the equatorial lakes and sivdlyacob, 2007:213). Its membership was
also restricted to the basin states Egypt, KenydaB, Tanzania and Uganda, Ethiopia, not

strictly on the basin, had an observer status sit@&l. The Hydromet's results were
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inconclusive. This was mainly because of “Suspisi@nd lack of trust among the Nile
riparian states, the non-memberships of princijarian states such as Ethiopia,” (Tesfaye,
2001: 24) which challenged the functions of Hydrora@d ended without significant

achievement.

In 1983 the second institutional attempt calléthdugu’ (which means ‘brotherhood’ in
Kiswahili) was formed in SudanUndugu’s “...formulated objective... was to create
cooperation in such common fields as: culture, remwnent, telecommunication, electric
power, trade, and water resource development.”¥a2007: 214)While the rest riparian
states with a non—basin state Central African Riepwas the founding and signatory states,
Ethiopia, Kenya and Tanzania had an observer st8uisas Collins (1997:17) observed,
“despite numerous meetings of ministers, headdatés . .Which aggressively toured the
capital of the riparian states,” Undugu failed thiave its objectives and buried in peace
“after its 10" ministerial meeting held in Addis Ababa in 1998racob, 2007:214).

However, before Undugu was folded up, in JanuaB619The Nile Basin Ministers reached
an understanding at their meeting, Bangkok, Thédilahat there was a need for a basin wide
integrated development” (ibid). Following this thien-song’ Nile Basin Integrated
Development (NBID) was formed and in 1989 ‘it prepd, in any future water development
projects the need to consider the concerns ofgallian states in the basin. It was, however,

challenged by Egypt and Sudan.

Thus, with the initiative of Egypt, “the Technidaboperation Committee for the Promotions
of the Development and Environmental Protectiontlué Nile-TECCONILE, to meet
annually as the Nile-2002 Conference” (ibid: 2&&)s formed in 1992. The uniqueness of
TECCONILE, from its predecessors was that “It aimesd conservation and equitable
entitlement of the water resources” of the Nile [{i@s, 1997: 21-25). But the fact that its
membership was not inclusive of all the ripariaated contributed to its weakness of not
being a basin wide institution.

In general terms, however, until the late 1990sosalnall the attempts of institution building
on the Nile were initiated by the downstream stated their focus countries were those in

the Equatorial Lakes sub-basin of the Nile. Eashile-the source of almost 86% of the total
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flow of the Nile was ignored for long due to diféeit reasons. Organizations from Hydromet
to TECCONLE had served the interest of downstretetes. In fact, to quote a Somali
proverb, “the offspring of a stolen camel will alysabe illegitimate.? Nevertheless, the Late
1990s witnessed the establishment of the Nile Bhwsimative (NBI) in 1999-which brought

all the riparian states together.

3.2.2. Nile Basin Initiative (NBI)
On May 2006, the then Egyptian Minster of WaterdReses and Irrigation, Mohamoud Abu

Zeid told Time Magazine that, “we [Egypt] realizitht we cannot stop the countries of upper
Nile from developing the water” (Robinson, 2006) add “the status quo on the use of the
“water is unsustainable, largely because of pomragrowth and growing irrigation”
(Brunnee and Toope, 2007: 140-142 cited by Mohama0i@3: 22)These facts coupled with
the experiences gained from the Nile-2002 Confarerforced Egypt and the rest riparian
states to work together and the NBI was launchea mesw Nile based organization with full
membership of all riparian states except Eritrea;observer, in February 1999 in Dar El
Salaam. “The NBI provides an agreed basin wide éwaark to fight poverty and promote

regional economic development.” (ENTRO, 2005: 6).

Interestingly, the NBI is guided by a shared visftm achievesustainable socio-economic
development through thequitable utilization of and benefit fromthe common Nile basin
water resources.” (NBI, 2001:2 emphasis mine). Wi is not, however, established as a
permanent legal institution but it “hopes to fdatie a cooperation enterprise between and
among the riparian stateqYacob, 2007: 216). The NBI is a temporary and ditgonal
institution established until a permanent legatiingon-the Nile Basin commission (NBC)

established following the Cooperative Frameworkeggnent.
The primary objectives of the NBI are:

1. To develop the water resources of the Nile Basia sustainable and equitable way to
ensure prosperity, security, and peace for afieisples,

2. To ensure efficient water management and the optiseof the resources,

3. To ensure cooperation and joint action betweerriffggian countries, seeking win —

win gains,

° Quoted in Sally Healy .(2008).0st Opportunities in the Horn of Africa: How Cdofs Connect and Peace
Agreements Unravel Horn of Africa Group Report. Royal Institute lofternational Affairs. Chatham House.
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4. To target poverty eradication and promote econontégration

5. To ensure that the program results in a move framrpng to action (NBI 2001).

According to the NBI Strategic Action Program (2ROtb achieve its objectives, the NBI is
composed of three main organs: 1) The Nile-COM (@dwf Ministers of the Nile)-which

served as the highest decision making body, 2)Nhe-TAC is the Technical Advisory
Committee of the Nile to support the Nile— COM, &)dhe Secretariat- Nile-SEC.

The NBI entails a “Strategic Action Program thahsists of two complementary programs, the
Shared Vision Program (SVP) and Subsidiary Actioomgfams.” (Tesfaye, 2001: 109). Among
these two, SVP’s primary purpose is to create aablemy environment for cooperation
management and development in the Nile basin thraugnited but effective set of basin wide
activities and projects.” (NBI, 2001: #s a basin wide program the SVP, for instance pithes
the Nile River Basin Cooperative Framework Agreetnetich has to do with the formation of
permanent institutional and legal framework and ntyadeclares equitable and reasonable
utilization of the Nile waters. On other hand, thain objective of the SAPs “is to translate the
shared vision into action, realizing transbounddeyelopment opportunities within the agreed
basin-wide framework.” (ibid). SAPs, therefore,ugetwo sub-regional groupings: The Eastern
Nile Subsidiary Action Program (ENSAP) includes BgyEthiopia and Sudan, and the Nile
Equatorial Lakes Region Subsidiary Action Progr&&I(SAP)-which includes Burundi, D.R.
Congo, Kenya, Rwanda, Tanzania, and Uganda fronupiper riparian states and Egypt and

Sudan as downstreamers.

Assessing the effectiveness of NBI, “Agreementstendifferent projects to develop the Nile
water was achieved” but “a mutually acceptable llegal institutional framework has...been
difficult to agree on.” (Yacob, 2007: 216). In atiloin as observed by Cascao (2008a: 7), despite
the draft document of the Cooperative Frameworkeagrent, i.e. a Comprehensive Legal
Agreement on the Nile water resources concluded?@hJune 2007, in Entebbe it has not yet
been signed or ratified by the riparian stat@sis, despite the fact that the formation of NBI
has to do with the formulation of New Nile Trealwyt binds all riparian states side-by-side with
the preparation and implementation of projectshenground, it has not achieved its main legal
objective because of the failure of downstreamrigmestates to sign the CFA. This has resulted

in questioning the very existence of the NBI itself
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3.2.2.1. ENSAP/NBI Projects
The Eastern Nile Subsidiary Action Program (ENSA&&nprises three Eastern Nile countries
namely-Egypt, Ethiopia and Sudan, Eritrea despilieiri the basin still it is an observer. It is
established to translate the shared vision of tBeéihto action in the Eastern Nile Basin (NBI
2001:5). To achieve this ENSAP initially identifiegeven sub-projects named Integrated
Development of the Eastern Nile (IDEN) projects ethare meant to have multipurpose so as
to achieve win-win gains in the Basin. (ibid: 6ater on 2005 one other component of ENSAP
has been added as Joint Multipurpose Program dtiin@%' Eastern Nile Council of Ministers
(ENCOM) meeting (ENTRO: 2009:3). Thus, the ENSAR &ight sub-projects of the following

Eastern Nile Planning Model

Flood Preparedness and Early Warning
Ethiopia-Sudan Transmission Interconnection
Irrigation and Drainage

Watershed Management

Baro-Akobo Multipurpose Project

Eastern Nile Power-trade Investment Program
Joint Multi-Purpose Program (ENTRO, 2005)

© N o 0o B~ W DN PE

The first six projects are fast-track projects where, by and large single sector projects
designed to deliver tangible benefits on the groumnelatively short period of time to bolster
confidence in NBI/ENSAP. The other two are of mooenplex, long term, multi sector and
multi-country nature. (ENTRO, 2009:3). To facilgathe preparation, implementation and
coordination of the mentioned projects the Eastdile Council of Ministers (ENCOM)
established the Eastern Nile Technical RegionalcOffENTRO) in 2001 and started its
operation in June 2002. (ENTRO, 2005:6).

The above mentioned projects are means to geneeatdits for the Basin states in different
ways. Projects prepared by ENSAP are more of basedbenefit sharing approach like other
projects of the NBI at large which is based on shared vision that stipulates “sustainable
socio-economic development through the equitableation and benefits from the common
Nile water resources.” (NBI, 2001:2). As noted Jagerskog and Lundqvist (2006:12-13),
“The Nile Basin Initiative has since its inceptiam 1999 worked towards the sharing of

benefits.” The authors further argued that the beslearing approach itself is developed from

47



the projects and programs of the NBI itself. (ik). This is confirmed by an official in
ENTRO who said all the NBI projects under the téchirntrack are about benefit sharitfg.

The projects of ENTRO/ENSAP directly or indirectye linked with the four types of

benefits identified by Sadoff and Grey (2002). Fastance, projects such as Watershed
management, flood preparedness and early warnmd@peaegarded as ‘benefits to the river.’
These are projects that are designed to maintairhélalth and safety of the ecology of the
river so that it can be sustainably utilized foe tenefit of the riparian states. Needless to
state, projects such as Ethiopia-Sudan transmisetenconnection, irrigation and drainage
Baro-Akobo multipurpose projects, Eastern Nile powade investment program and Joint
Multi-Purpose Program are projects where the batites can generate ‘benefits from the
river. Ones the states agreed on this projectsthan implementation yield benefits to the

riparians it would be argued that these projectsewsopes to reduce political tensions
‘because of the river.’” Projects such as the JMuottipurpose Program and the overall

implementation of the different projects as wellgaswing trade and investment would show

the basin states to think and plan further econamtégration ‘beyond the river.’

Projects of ENTRO/ENSAP are designed to generasiple benefits through the sharing of

costs for the mutual benefits of the basin statesas to “... ensure poverty reduction,
prosperity security and peace for its [the basims}ire people.” (ENTRO: 2009:2). In
addition, ENSAP further clarifies that its projeetee based on a benefits sharing approach
because it believes in the “joint development armhagement of the Eastern Nile water
resources [that] could serve as a catalyst fortgreagional integration with benefits that far
exceed those derived from the river itself” (ibigdhich is actually the core of the benefit
sharing approach. All investment projects agreedth®y riparian states of ENSAP and

prepared by ENTRO are based on the benefit shapgpgoach.

Nevertheless, projects of ENSAP are technical aastehnot yet been significantly
implemented but are in project preparation stagé.tBis does not mean that there are no
projects implemented on the ground. Among the ptsj@repared by ENTRO the Ethio-
Sudan Transmission Interconnection, watershed nesmegt and flood preparedness and
early warning are being implemented. (Sallah Shazal March 2011). Furthermore, the

% Interview with Salah Shazali, PhD, Nile Basin laitve (NBI), Eastern Nile Subsidiary Action Program
(ENSAP), Eastern Nile Technical Regional Office (HRD), Senior Operations Officer. At his ENTRO O#ic
on 15 March 2011 from 16:26-1:22PM.
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most sensitive issue of irrigation in upstream & was recognized despite Ethiopia is not
satisfied with the size of the area which is urstgutiny (ibid). In addition, ENTRO has able
to bring experts from the three basin states wigowanrking together and prepare projects
which helped identifying both opportunities and l#vages. (ibid, ENTRO, 2009:4, Yacob
Arsano, 2010 interview with Capital 2010, SheriffVSayed:* 15 March 2011).

ENSAP through its arm ENTRO has conducted seveeafgasibility and feasibility studies
in the Eastern Nile. As noted by Tesfaye (2008)s if not all of the projects [of ENTRO],
have gone through feasibility stages.” But mostheke projects are not yet implemented on
the ground. One could mention a number of reasods as political or economic in nature.
These projects are huge investments with long teenefits to the basin states which needs
huge capital. According to Tesfaye (ibid) the diffiet studied projects of ENTRO “...are
awaiting funds for their implementation.” In terro$ funding, because most of the basin
states are economically poor, implementation waoatflire external funding by institutions
like the World Bank. In other words, politically egking the projects are to be implemented
when the Basin states agree and wants them. If @éneynot agreed, projects will not be
implemented and ENTRO will not move an inch thiswisat has been happening in the
Eastern Nile Basin. (Sallah Shazali and Sherif M&yed, 15 March 2011).

In other words, lack of political will and continu® commitment on the side of the basin
states especially downstream states and theirtagloe is one challenge. Financial issues are
also other problems that hinder the implementatibthe projects on the ground. Lack of
generally agreed and accepted legal principles hived all the basin states is the major

challenge the basin states have been facing.

Besides these projects prepared by ENTRO/ENSAPNBIehas also developed a Benefit
Sharing Framework together with the Socio-econoPévelopment and Benefit Sharing
(SDBS) project? According to Helen Natu, the project Manger of BBBS, “Benefit
sharing in the NBI Context can mean anything tlatiety recognizes as valuable, such as

livelihood improvement, food security, gender egyalamelioration of ecosystems and

! Sherif M.El Sayed, PhD, Nile Basin Initiative (NBBastern Nile Subsidiary Action Program (ENSAP),
Eastern Nile Technical Regional Office (ENTRO), BefRegional Project Coordinator. At his ENTRO O#i
on 15 March 2011 from 03:10-03:48

2NBI News. Benefit Sharing Framework [BSF] for NBasin Countries Developed.
http://www.nilebasin.org/index2.php?option=com_@mt&task=vie.. Accessed on 1/14/2011 at 10:14AM.
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biodiversity, aesthetics, ethics efd.The project as a process was “started in 2005 thith
main objective to enhance the process of integratiod cooperation to further socio-

economic development in the Nile Basifi.The idea is that,

The SDBS is aimed at building a network of protesss from
economic planning and research institutions, techiexperts
from both the public and private sectors, acadensocsiologists,
and representatives from civic groups and NGOs famnoss the
basin to explore alternative Nile development sdesaand
benefit-sharing schemés.

The framework has three phases as Phase |, Preasg Rhase Ill. While phase | as stagel of
the process covers the different concepts and iptescof benefit sharing in the context of
the Nile Basin the later two phases are to dedl thié qualitative and quantitative aspects of
benefit sharing in the Nile Basin as stage2 ande3aespectively. Put it in other terms, “the
Benefit Sharing Framework “Phase Il entails thegasPawhich will give the qualitative
significance of a broad range of benefit sharingnacios in a visual format such that the
positive sum of outcomes can be identified and i@k “baskets of benefits” proposed,
while stage3 on the other hand will give the quatitie magnitude of “basket of benefits

scenarios” (and their related costs) under a rafgeodeled situations and portfolio¥.”

In this context the NBI has undertaken workshopd laas prepared a training manual for
different stakeholders from the Nile Basin statesdentify possible benefits (Woodhouse
and Philips 2009). This framework, however, is ta early stage and not yet fully

operational. Especially the last two phases are ikeynaterializing the benefit sharing

approach and will take time to make it real in gisa where there exists a legal deadlock on
the major water sharing issue. That is why in aksop held in Kampala-Uganda from 8-10
June 2009, the participants “recognized the impeogaof having the CFA in place to

facilitate the use of the SDBS and other SVP oustpit

13 Sudan Vision Daily Online. Human Development: NBiasin Development Forum 2008 (2). Edited by Alula
Berhe Kidani. Posted on November 18, 2008. Avadathi
http://www.sudanvisiondaily.com/modules.php?nameadEfile=article&sid=40844accessed on 2/9/2011 at
9:56

4 Supra note 9

NBI News. Socio-Economic Development and Benefir8ty: Project
Brief.http://sdbs.nilebasin.org/index.php?option=com_ent&task=view&id=16&Itemid=3%ccessed on
1/14/2011

' Supra note 9

Y ibid
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3.2.3. Beyond the Nile: ‘Non-Water’ Relations-Beyond the River Benefits?
The Link with the Nile Waters

Bilateral relations and cooperation efforts in EastNile Basin have had a long history. In
fact, the different cultural and societal valuesrskd between the Basin states make their
relations, what Prime Minister Meles Zenawi caljsai Catholic marriage in which divorce is
unthinkable'® While relations on ‘non-water’ issues have been existed for long in bilateral
format they have also come through different ugsdmwns- sometimes hot sometimes cold.
In recent years the bilateral relations betweendfadNile Basin countries is growing faster.

Relations between Egypt and the Sudan have a lstgry with different faces. The former
was a colonizéP of the later for long with Britain under the Anglmyptian Condominium.
Later on after independence both became neighlsosoweereign states by themselves but
Egypt's dominance and strong influence on everyeaspf Sudanese politics continue
unabatedly through different mechanisthd\evertheless, cultural, religious and linguistic
unity between North Sudan and Egypt (Mason, 20(4:1&hd the growing economic
investment of Egypt in the Sudan are observables that further maintain such relations. In
this regard, trade and investment between the bwmatdes is growing fast. For instance until
2010 Egyptian investment in Sudan had reachediBidnbdollars and Sudanese investments
in Egypt stand at 89.42 million dollars. (Globalahr Network, Friday, 20 August 2010).
Furthermore, both states have established a jggptian-Sudanese Committee- which has
concluded a number of economic, cultural and malitagreements. Politically also Egypt has
for long worked to maintain a unified Sudan (MasddQ4: 181) despite its recognition of a
foreseeable independent South Sudan very soon e@rewh of the referendum. (Sudan
Tribune, Sunday 5 December 2010).

The non-water bilateral relations between Egypt Btidopia goes back to the old days on
which had established by religious sisterhood bebtmbe Ethiopian Orthodox Church and

18 Prime Minister Meles Zenawi, Interview with EgypV. The Ethiopian Herald. Meles accentuates win-win
relations on Nile waters utilization. Thursday 1yJ2010. Vol.LXVI No 264.

In this research The use of the concept of ‘norewaelations represents all types of interactibasveen the
Eastern Nile riparians that are not strictly refateith the Nile River. These includes issues iratieh of
political, economic (trade and investment), socititzal, health and so on.

% This should be clear in that it was not colonizihg state in the classic sense but through théoABgyptian
Condominium which was the creation of the Britishoxcontrolled Sudan (the Nile) and through it Egypt

% For details see Ali Abdala Ali. The Egyptian RaieSudan's Development and Underdevelopment 1889-
2010. Sudan Tribune. Published Sunday 27 June. 20/able at:http://www.sudantribune.com/The-
Egyptian-role-in-Sudan-s,35500
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the Coptic Church of Egypt-which is based on a ethareligious dogma and rituals.
Furthermore, until 1958 the patriarch of the EtiopChurch was ordained by the church in
Egypt. In 1958, however, Ethiopia's church “Holynegl appoints the patriarch and other
church leaders” (Yacob, 2007:198) independent efGoptic Church of Egypt. Even today
the religious ties between these two churches haddlamic community between the two
countries are growing in good faith (Mostafa 21 &aber 2010) as are social and cultural
relations. This is also confirmed by an officiabrin the Ministry of Foreign Affairs of
Ethiopia.

Economic relations between Egypt and Ethiopia #e hooming. According to Seyoum
Mesfin, ex-minister of the Ethiopian Ministry of Feagn Affairs, “the volume of trade
exchange between the two countries had been gromn@0 percent.” (The Ethiopian
Reporter, Saturday, 03 April 2010). A number of fign companies are investing in
Ethiopia in different economic sectors such ascagdftre, manufacturing, service and so on.
In this context, “the volume of Egyptian investmémtEthiopia is expected to increase to
more than 1.1. Billion [US Dollar]” (Al-Ahram, 30 &ember 2010- 6 January 2011). The
National Bank of Egypt is also investing in Ethiamnd has granted the lease of 22,000
hectares of land in Afar regional state to investagriculture. (Capital, 14 April 2010).
Elsweedy Cables; electric equipments producing @mps also operating in Ethiopia. A
new company- Egyptian Company for Chemical Indaesttad also to establish Tobacco
Company in Ethiopia. (The Daily Monitor, January, 2011). In terms of the health sector
both countries have good relations and Egypt,fstance, is sending a medical convoy every
three months since 2009. (Mostafa, 21 December)2010

In addition, both Egypt and Ethiopia have estallish Joint Ministerial Commission leading
to a number of visits being made to Ethiopia byhkigofficials and business people from
Egypt in recent years. On December 2009 a delegsed by Prime Minister Ahmed Nazif
of Egypt with other five ministers paid a visit Ehiopia. Aboul-Ghoit Foreign Minister of
Egypt with Fayza Abul-Naga Minister of State fotdmational Cooperation has also made a
visit during the Third Ministerial Commission Meagi held in Ethiopia which led, on March
2010, to the signing of a number of Memoranda ofiéfatanding on different areas. These
includes on areas such as health, cultural arts cagberation, agricultural cooperation,

exploration, importation and transit of live anismiand beef meat, protocol in scientific and
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technological cooperation, cooperation in the figldnformation, cooperation in the field of
environment, and also agreement on economic deweop and technical cooperation.
(MoFA Egypt Desk Officer, 12 January 2011).

In terms of political relations, the two countrieave for long remained distant from each
other until the signing of the 1993 Framework foen8ral Cooperation. This is because
Egypt’s indirect involvement in the politics of thiern of Africa with the intention of seeing
a divided and weak Ethiopia has remained unchanfeel.calculation being, if Ethiopia is
weak and divided as a result of unrelenting con#lied crisis, it will not be able to turn its
efforts to development activities so that it wibhtrutilize its water resources. As Medhane,
(2002:170) keenly observes it, “...peace in Ethiob&s become synonymous with war
against Egypt as understood by Egyptian leaderseérdfore, Egypt's involvement in the
Horn of Africa has proven as obstructionist in terof not to see a peaceful and stable

Ethiopia.

Very recently, Shimeles Kemal, State Minister ot tMinistry of Communication of
Ethiopia, told Bloomberg News that, “We [Ethioplegve solid evidence that Egypt is giving
covert assistance to rebel groups.(November 25, 2010). In interview with Reuters on
November 23, 2010, Prime Minister Meles Zenawi vowvieat “Egypt could not win war
with Ethiopia over the Nile and that Cairo was suipg rebel groups in an attempt to
destabilize his nation.” (Reuters, Thursday, 25 &ober 2010¥° But this was dismissed by
the then Egyptian officials like Ahmed Aboul-Ghalitpreign Minister and President Hosni
Mubarak. President Mubarak told Al-Ahram newspaibert, Ethiopia’s accusation “is the
first time we [Egyptians] hear that we [Egypt] soppin any country. This is not something

we do with any nation and this is not our form ohduct.”*

However, if the stones in Cairo
had had mouth they could speak the reverse byrooinfy Egypt’'s incessant support for anti-

Ethiopia forces or groups fighting the governmerEthiopia since the late 1950s.

2 william Davison, Ethiopia Says it has Evidence that Egypt SuppdRieldel Movements
http://www.bloomberg.com/news/2010-11-25/ethiopagssit-has-evidence-that-egypt-supported-rebel$.htm
last visited on 2/7/2011

%Reuters. Thu Nov 25, 2010. Egypt's Mubarak Disnsighiopia Rebel Claim. Available at:
http://af.reuters.com/articlePrint?articleld=AFJQ¥BBZ20101125

Accessed on 11/26/2010 at 9:33

* ibid
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The bilateral relations between the Sudan and Rithibave also a long history with both
faces of cooperation and conflict. They share commeople with common language and
culture along their long borders. Politically speaktheir relation for long was characterized
by mutual intervention, suspicion and mistrust. if idateral relations, however, changed
after the Ethio-Eritrea so-called border war. Otsegy the political dynamic in the Horn of

Africa, Medhane (2004:120-121) noted that, “the i&fhritrean war (1998-2000) [have]

heralded the beginning of long-term bilateral caapen between Sudan and Ethiopia.” Both
countries are also members of the Inter-Governmeuthority on Development (IGAD).

This has being cemented later on with the ever gygwevelopment and expansion of trade
and other political relations between these twontwes. But this does not mean that their
relation is absolute on all sectors and affairsobelythe water. For instance, religious
fundamentalism is what Ethiopia is following cursbpwhere the nature of the Government

of Sudan is believed to be exporting in the Horifica at large.

Nowadays there is a very strong economic and ipalitrelations between these two
bordering countries but differences remain overNile waters. They have signed a series of
agreements in “...areas of customs, capacity buildingltural exchange, financial
institutions, cross-border security, trade, investtm defence, agriculture as well as culture
and tourism” (Addis Fortune, 04/27/2009, MoFA Sudesk Officer 12 January 2011). In
recent years, their trade relations is cemente#thjopia’s import of the majority of its oll
needs from the Sudan. The oil deal was first signelline 2001 and comes amid increasing
trade between both countries. (IRIN Africa, 27 Mmr2003)*° In fact, some 80% of
Ethiopia’s oil consumption comes from neighboringl& based on the two governments
special agreement, which allows Ethiopia to pureh@adan's oil at lower prices than the
global oil market (Sudan Tribune, Wednesday 16 R0#F® MoFA; Sudan Desk Officer,
12 January 2011).

Politically Ethiopia has also strong relation wbuth Sudan. Following the Comprehensive
Peace Agreement of the Sudan that sets differentiples to solve the problem in South
Sudan, Ethiopia has strengthening its ties withvibald be independent state of South Sudan
anticipating the result of the referendum held anuiry 2011. (MoFA; Sudan Desk Officer

IRIN News. Ethiopia: Oil Imports From Sudan Stailbisvailable at:
http://www.irinnews.org/PrintReport.aspx?ReportiR297accessed on 1/21/2011 5:49 AM

% Sudan Tribune, June 15, 2010 Ethiopia imports &illibn fuel from Sudan, Dijibouti. Available at:
http://www.sudantribune.com/Ethiopia-imports-1-diBn-fuel, 35400 Accesses on 1/21/2011 5:42AM
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12 January 2011). Regarding the choice of SouthaiSuslecession or unity, Ethiopia has
made clear that it is the decision of the peoplS&adithern Sudan. Unlike Egypt which for a
long time had supported unity of the Sudan Ethigpj@osition is not openly stated (ibid).
Nonetheless, Ethiopia has maintained its good ioglstwith the national government of
Sudan and the Government of South Sudan. Furthernithiopia is also involving as a
member of the post-conflict reconstruction committstablished by the African Union. (The
Ethiopian Reporter Saturday, 23 May 2009).

Generally speaking the bilateral relations on dpeaion-water’ related issues in Eastern
Nile Basin are growing. This is true of especidigstern Nile nations’ relations in terms of
the economic sector such as trade and investmentehsas cultural exchanges which is
growing. This is true for all Eastern Nile naticass Egypt is also increasing its investments
in both Sudan and Ethiopia in different areas. fipalitical relations, however, seems
lagging. Notably Egypt's under cover political meweith its obstructionist agenda against
both Ethiopia and the Sudan is an observable gpetiteely stated undeniable fact. At this
point in time, relatively speaking, the good packii relations in Eastern Nile Basin are the
relation between the Sudan and Ethiopia. Now thestipn that one would like to answer is

whether these ‘non-water’ bilateral relations am&dd with the issue of the Nile waters.

According to Engineer Rashid Mohamed Rashid, Mamigif the Ministry of Trade and
Industry of Egypt, the basic argument behind Egymtverall attempts to strengthen and
widen economic and trade is “within the [generafniework of enhancing cooperation
between Egypt and the Nile Basin countries.” (TrhalyDMonitor, Wednesday, January 12,
2011). In fact following the decision of the seugrstream states to sign the CFA-during the
extra-ordinary meeting of the Nile-COM in SharmaSHeikh in April 2010, Egypt's
different Ministries were busy in visiting one 8libasin state after the other to strength
bilateral ties and relations. As far as Egypt isnc@ned, ‘Enhancing cooperation,
strengthening trade and economic relations’ witktigam states has become the hymn of its

officials.

As noted by some scholars such as Yacob ArsangptEgymove [of investing in Nile Basin
Countries] should not be any different” of a nornralestment dealing. He, nevertheless,
stated that because of such investments, upstréatasscan “never compromise the
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principles of the negotiations [of the CFA].” (Ctglj Monday, 20 September 20%0)The
idea is that this massive investment move of Ed¢pgst a hidden agenda and seems intended
to increase the bargaining position of Egypt in Hasin. According to an official in the
Ministry of Foreign Affairs of Ethiopia, Egyptiamvestments have been on the increase in an
attempt to divide and rule the Nile Basin natioostlsat the CFA would not materialize.
(MoFA; Egypt Desk Officer, 12 January 2011). Anicdf in the Embassy of Egypt to
Ethiopia, however, argued that, this Egypt's inwestt is part of its overall cooperation
efforts with countries on trade and investment. Assador Tarek A. Ghoneim of Egypt to
Ethiopia also vowed that investment of Egyptian pames in Ethiopia transcends the Nile
issue. (Capital Sunday November 7, 2010). But thecern is that Egypt is also trying to
diversify the issue by diverting the attention lo¢ fpeople as well as the governments of the
host states from the issue of the Nile waters teeromatters in the name of economic
development. In other words, the aim is to switdsib states from a water sharing
discussions on the Nile to different issues so E@pt can maintain the 1959 Agreement
which could be nullified by the CFA. This is demtmaged by Egypt's ex-president Hosni
Mubarak's affirmation that, “economic cooperatiord alevelopment was the surest way to
raise the standards of living and reduce tensionshé Nile Basin Region.”(Al-Ahram
Weekly Online 26 Feburary- 3 March 2034).

Thus, Egypt's direct and indirect involvement ie tHorn of Africa is linked with the Nile
issue. As noted by Medhane (200&gYptian politics have been structured aroundétsire to
control the headwaters of the Nile, and therefareght to isolate Ethiopia and prevent an
alliance of the states in the Horn from emerginghallenge its sub-regional hegemonizdr

such a reason the tension because of the Nilet iget@ased.

When it comes to Egypt's involvement in the Sudseny it economic or political, the
perception of the Sudanese elites is that Egypvalvement in the Sudan is not free from the
Nile waters. According to Ali Abdala Ali, Egypt ver all involvement in Sudan is designed

to make sure that strong government that challefggst's hegemony on the Nile Basin

27Capital, Monday, 20 September 2010. “Never Compserttie principles of negotiations for the sake of
investment.” Prof. Yacob Arsano. Reported by Binyeamene. Available at:
www.capitalethiopia.com/index.php?viAccessed on: 1/15/2011

% Gamal Nkrumabh. It must be something in the wat@rEebruary - 3 March 2004 Issue No. 67ailable at:
http://weekly.ahram.org.eg/2004/679/eg3.harwcessed 16/01/ 2011
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does not emerge. (Sudan Tribune, Sunday 27 Jun€)’20%And very recently also
anticipating South Sudan's independence, Egypaslihg its bet and is investing there. This
is nothing except Egypt's move to make sure thatscession of South Sudan will not
infringe on changing the 1959 Agreement betweeraBashd Egypt.

However, Ethiopian-Sudanese relation goes beyordNite waters as they share a long
border and have an agreement in different areasir Thon-water’ relations does not
necessarily to determine their Nile relations. Adoag to the official in the Ministry of
Foreign Affairs of Ethiopia, the non-water relatsonith Ethiopia are not directly linked with
the Nile waters but still they may have their owmpact on water issues. (MoFA; Sudan
Desk Officer, 12 January 2011). Therefore, thelatiens are more than the water but their
non-water relations has its own repercussion oir tieé&ations over the Nile waters, but is

minor in its impact.

Therefore, ‘non-water’ relations in the Eastern eNiBasin have different faces and
implications. That is, ‘non-water’ relations betwegthiopia and Sudan are rarely linked with
the Nile waters. But this is not actually the cas&gypt's non-water bilateral relations with
both Sudan and Ethiopia. In one way or another Egyplateral dealings with other Nile
riparian states is very much linked with the watgfrshe Nile. In other words, strengthening
economic ties and increased investment in upstsearn as Ethiopia or Sudan is perceived as
a mechanism to increase bargaining positions ardiviersify issues of negotiation rather
than further integration between the basin statgid the river. Egypt's covert political
involvements in the Horn of Africa is obstructianis nature with the aim of preventing the
emergence of strong governments in both Sudan aldfoopia that would prioritize the
water sector and challenge Egypt’'s hegimonial dissoregarding the Nile River. For such a
reason the political costs because of the rivernateyet minimized and tensions are not
eased but goes the other way. This will be madaretewhen one looks at the policies,
positions and contradicting unilateral as well agltiateral strategies of the basin states
which is the concern of the next chapter.

* Supra not@1.
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CHAPTER FOUR

4. WATER AND BENEFIT SHARING POSITIONS, NILE
POLICIES AND STRATEGIESOF EASTERN NILE
BASIN STATES

To have a clear image of what is on the grouncheEastern Nile Basin, it is important to
highlight the different Nile policies and relatedojects of the Basin countries. Thus, this
chapter is concerned with the divergent positiohshe Eastern Nile states regarding the
different water and benefit sharing arrangemeniiss I8 mainly because their water policies
and hydraulic projects on the Nile are based onpibstion they hold on the River. In

addition, an attempt is will be made to investighte different strategies that the Eastern Nile
Basin states adopt both in negotiations throughilatdral and unilateral approaches in terms
of maintaining their respective interest on theeNithich reflects their positions and policy

preferences.
4.1. Egypt

4.1.1. Egypt: Nile Policy and Position

Egypt's Ministry of Water Resources and Irrigatieran institution charged with formulating
water policies of Egypt. The Ministry has develometiventy years water policy since 1997
based on three pillars until 2017. (ICID, 2005:1Bhese pillars are: maximizing available
water resources-optimal utilization, focusing ontevaquality and preventing pollution, and
developing water resources-cooperation with upstregates of the Nile to develop new
water resources/. (ibid, Mason 2004, Alnaggar, 2886 Among the three policy pillars the
first and the second pillars are the concerns igfttiesis. The second pillar is not dealt with
in detail because in orientation it concerns dormgstlicy with minimal linkage with the
Eastern Nile Basin. Optimal utilization of the dahie water resource is, in fact, a national
policy of Egypt (Mostafa, 21 December 2010) buthwitemendous spillover effect at the

Basin level at large.

The implementation of the optimal utilization o&thvailable water resources as a key policy
pillar was started in 1997 with plans for its acgdishment by 2017. To achieve this goal,
Egypt is implementing grandiose desert reclamapooiects in South-West and North-
Eastern part of the country. These mega hydrautiepts are also known as the New Valley

Project-“which are centralized in two areas namgbuthern Egypt and Suez Canal and
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Sinai.”® The project in the South is also called Toshkataedne in north in Suez and Sinai
is known as Al-Salam Project. Both projects, howgehave been criticized for diverting the

Nile waters out of the natural basin. (Tesfaye, 1260, Phillips et al 2006). From the

Egyptian perspective, however, these two partsgypEare parts of the Nile Basin. To back
up this Egyptians argued that “they have satelfitages and archeological findings proving
both places are located on the Nile Basin” (Mostafa December 2010). Be it as it may,
Egypt is undertaking these projects and is workiag and night to accomplish all as planned
by 2017 despite a number of opposition from upstretates, particularly Ethiopia.

According to Egypt State Information Service, “thddega Projects will help create new
urban communities outside the valley in the deftthe Egyptian desert® These include

the creation of new urban centers with all necestauilities and also the establishment of
new industry, tourism and agricultural sites. Ifatien to the land reclamation project, “with
the completion of the Southern Valley [Toshka] &mel North Sinai [Al Salam] development
projects, Egypt plans to raise the cultivable arean 3.4 million hectare to 4.6 million

hectare by 2017.” (Postel, 1999: 71-72 cited in afoles, 2008: 38). By so doing the New

Valley Project is aimed at resettling some sevdhanipeople. (Swain, 2002: 300).

The question to be answered is, yet, where therwallecome from to irrigate this amount of
land, to quench millions of people to be resetded to meet the water demands of the
planned industries to be erected? Actually, thesgegis are designed to pump water from
the Nile. To this end, “the Mubarak Pump Statidme kargest in the world, according to the
Guinness Book of Records will pump up to 5.5%kyear of Nile water to make the desert
green.” (Mason, 2004: 145). However, the un-answvepaestion still is, whether the Nile
have the needed amount of water for these projects.

According to the Egyptian stance, for projects jastified “by international conventions
between Egypt and itseighboring countries’®* (emphasis mine). What the Egyptians are
saying is that for these projects Egypt “will natiwdlraw more than its share specified in the
1959 Nile Agreement [with Sudan].” (Waterbury andhiington, 1998:157, Mason, 2004:
144, Mostafa, 21 December 2010). Neverthelessotigpbing mega projects of Egypt are

30 Egypt State Information Service. Mega Proje@sailable at:http://www.sis.gov.eg/en/Story.aspx?sid=2313
accessed on 2/14/2011 at 2:51 pm

3L ibid
*2ibid
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showing that Egypt’s position regarding the 1928 959 agreements is unbending. In deed
from the Egyptian stance the country's ‘historghts’ discourse is not negotiable. (Reuters,
27 July 2009). In other words as viewed by Yohan2€98: 38), “[i]t [Egypt] continues to
view its 55.5 bcm[billion cubic meter] share, pbet1959 agreement with the Sudan, as
sacrosanct.” Therefore, the Government of Egypbstipn of saying the water needs of the
projects is based on Egypt's international agreésmetith its nheighboring countries is
problematic and erroneous as the only signatorg Niarian state of the 1959 Agreement
was the Sudan only-where the agreement have nptacoe from the upstream perspective.
As noted by Yohannes (ibid), “common sense dictdked a bilateral agreement on a
sensitive and crucially important internationalerwsystem [the Nile] is likely unacceptable to
the other eight [upstream] riparian states.” Thisniainly because, “the division of the Nile
River waters on the basis of the 1929 and 195%augats is neither equitable nor reasonable
at present.” (Phillips et al, 2006: 77).

Therefore, Egypt is against any new water shargrgement that do not recognize the old
bilateral or colonial agreements that guaranteés monopolize the Nile waters against the
interest of upstream states especially Ethiopia; gburce of some 86 percent of the Nile
flow. In this regard, despite the Cooperative Fraor& Agreement (CFA) of the Nile was
negotiated for more than twelve years to changelithe@nfair regime by a new one based on
the principle of equitable and reasonable util@atiEgypt has rejected it. Egypt through the
then Minster of Ministry of Irrigation and Water sirces Mohamed Nassr Eddin Allam
reiterate that Egypt is not signing the CFA becdtise main hurdle is water security and the
historic rights of Egypt and Sudan.” (Reuters, @lf 2009). What Allam referring to was, an
old colonial agreement which is rejected and nallifby upstream states who signed the
CFA.

As discussed in the previous chapter, the main bérentention in the CFA that divided the
Nile Basin nations was Article 14(b). Under thiscde Egypt claimed to maintain the status
qguo through the newly bormwater security concept so that the 1929 and 1959 agreements
would be accepted by upstream states via a back@ib@ is evidenced by the speech of the
then Water and Irrigation Minister who told repeostehat Egypt rejects any new water
sharing agreement on the Nile “that would denfdypt] a right to 55.5 billion cubic meters
of water a year and its veto powers over projeotsupstream states] that would harm its

allocation” as per previous agreements. (ibid).King at its unreasonable fear and mistrust
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to cooperate with upstream states notably Ethibgiaccepting the CFA and its adamant
stance on past colonial or bilateral as well as-loasin wide agreements of 1929 and 1959,

one is not mistaken if argued Egypt is paranoidfanitier Egypt is an Ethiophobitstate.

What Egypt wants, instead of signing the new agesgms the continuation of ‘dialogue’
and ‘discussion’ on the issue until ‘agreementreéached based on ‘consensus’ between
upstream and downstream states. (Capital, 7 Nove2#0). Furthermore, Egypt proposed
“a new initiative ... [of] launching the Nile Basino@mission through a political declaration
while continuing to negotiate the pending artiqlesinly article 14(b)) in the draft CFA®*

In other words, what Egypt wants is not a new wakaring regime on the Nile Basin but the
establishment of the Nile Basin Commission thal Wénefit riparian states by enhancing
cooperation and by benefiting from joint developimernojects. (Mostafa, 21 December
2010). This proposal of Egypt, in one way or anntlie based on the concept of Benefit
Sharing-the focus should be not the water per seiparian states must see opportunities
also to get benefits beyond the river. By so doih¢he states were agreed on what Egypt
proposed they will invest on joint development pot$ of the Nile basin states such as those
of ENSAP/ENTRO projects and pending the major issuavater sharing based on equitable

and reasonable utilization.

One could also relate this Egypt’'s position wighdesert reclamation projects of Toshka and
Al Salam which are planned to be accomplished y72@ne could then ask, would it be a

coincidence that Egypt's water policy of completitftese projects and international

3 Egypt is an Ethiophobic state. It is a country \ihis permanently characterized by Ethiophobia. Tis
mainly because the country is fearful of Ethioptaperceives any agreement with Ethiopia on wakarisg

will leave her security on the hand of Ethiopia.yggs fear | think is, may be, in fact, emanateanfrthe
commonly and repeatedly stated dicttie who controls the Nile controls Egypt(Halford, 1936 in Philips et
al, 2006:77). In other words, Egypt perceives thawv water agreement with Ethiopia on equitable and
reasonable manner will allow Ethiopia to do anyghinwants on the Nile so that Egypt will beg foater and
controlled by Ethiopia. Furthermore, from the Eggpt point of view “Ethiopia’s primary concern was
inflicting harm on Egypt, rather than benefitingrr the Nile water.” (Badr, 2009: 57). This view ligwever,
erroneous as the intention of Ethiopia is not hagmEgypt but utilizing the waters of the Nile fopcéo-
economic development-without which the country'saan of food security and development would remain a
pipedream. As Prime Minster Meles Zenawi, told falists in a press release, “We [Ethiopia] wouldkvon

the Nile to ensure Ethiopia’s interests not to anggypt.” (The Ethiopian Herald, 1 June 2010). Iy m
understanding Egypt’s mistrust to cooperate withidpia by dismantling the unfair status quo thatdsitself

on past, colonial, bilateral and non-inclusive agnents should not be interpreted in no way othan th
perception of fear and phobia. Egypt do develogretore, an Ethiophobic way of looking the Nile dmadding
position which will take it nowhere but in persistéear and mistrust.

*NBI News. Agreemenn the NileRiver Basin Cooperative Framework OperfedSignature by upstream
countries. Available at:
http://www.nilebasin.org/index.php?option=com_cangtask=view&id=165&Itemid=1accessed on
12/16/2010.
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cooperation with upstream states of the Nile remaaipillars till 20177 One could also pose a
guestion, why Egypt requested the United Statesmérica to delay the referendum of
South Sudan for another four to six years rathan tbonducting it on January 2011 as
planned® In other words, Egypt was pressuring the USA tiayléhe referendum in South
Sudan if possible until 2017 a year where Egypiplsnned to accomplish its job of
controlling the Nile waters by mega projects of Ake& and Al Salam. One could also
speculate that Egypt was working to complete thestaction of the Jonglei Canal which
was stopped and interrupted by the attack fronSindan People's Liberation Army (SPLA)
in 1983. This is because as explained in the lateynal Crisis Group (ICG) report of May 6,
2010, “[t]he Jonglei Canal ... remains a projectraérest for Cairo, though plans remain on
hold” (ICG, 6 May 2010:11 eclipse min&)It is also worthy to mention here that “[ijn 2008
Sudan and Egypt agreed to take up constructiomagafinish the [interrupted Joneglei]
canal. (Granit et al, 2010: 31 citing Mustafa 2008)

In any case, international cooperation with upstrédile states is the third policy pillar of
Egypt. As discussed in the previous chapter, tinéillate 1990s cooperative attempts on the
Nile were established to maintain the interest ofvidstream Egypt at the expense of the
needs and interests of upstream states. Nonethsiess the establishment of the NBI in
1999 upstream stat¥shave become active and have began to play a tmedéawith the
intention of shifting the Nile Basin from the unfatatus quo to a fair one where all the Basin
states are benefiting from the common Nile waternt Bis was perceived as a challenge

because Egypt is a nation that wants to perpethatstatus quo.

As far as Egypt is concerned, international codpanaas a policy pillar is based more on its

policy of supply side management of water with tigective of increasing basic water

> As reported by the Egyptian newspaper Al Masry Alvh quoting WikiLeaks “Egyptian officials have been
pressuring the United States to delay a referendlur8outh Sudanese independence” for four to sixsydde
news with details is available afittp://www.almasryalyoum.com/en/news/exclusive-dggguested-delay-
sudan-referendum-according-new-wikileaks-cdas visited on: Accessed on 2/16/2011 at 4:43

3 According to this ICGAfrica Reportof N°159, 6 May 201@udan: Regional Perspectives on the Prospect of
Southern Independendbége Government of Egypt is improving its imagehe South and has pledged a number
of promises on different fields to work with thewlg born African State. This all is about the Ndad Egypt
seemingly is working in South Sudan to persuaddédter not to join the position of the Upstreamestaand
remained abide by the 1959 Agreement. The fullyaigis available on pp. 9-12 of the report.

3" 1n this context the role Ethiopia has been playmgorth to mention. Unlike its previous passivperience

in involving in Nile based cooperation attemptsr@eéving them all as irrelevant and tools of peupéing the
status quo) Ethiopia become an active founding nezrahd active in the NBI. By so doing the coungable

to work together with other upstream states to ghahe unfair status quo on the Nile to share am#fit from

the Nile waters in equitable and reasonable manner.
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supply as a result of negotiations with upstreaatest of the Nile (Mason, 2004: 151).
According to Alnaggar (2005: 67), Vice-presidenfltfe National Water Research Center of
Egypt, Egypt's cooperation with upstream statesuttte historic NBI is based on the need
for the “[d]evelopment of new water resources.” Tl Egypt does not want to lose its
domination of the Nile waters via multilateral agmeents by changing the status quo and
adopting a new water sharing arrangement. Ratlsekeanly observed by Mason (2004:
168), “Through cooperation Egypt seeks to constdiddne present amount of water
(formulated in the Agreement of 1959) and if polsito increase the amount of water

available (eg. Jonglei Canal).”

Egypt, therefore, needs an institution where thdée Niparian states are present and
cooperating on multilateral projects that do naluee the Nile water reaching Egypt. This is
evidenced by its proposal to establish the NileiB&>mmission pending the negotiation on
the CFA. In other words, Egypt is very positive abthe benefit sharing arrangement
employed in Eastern Nile and if Ethiopia is usihg Nile waters to generate hydroelectric
power devoid of touching the 1959 Agreement. E@ypifficials are very selective while
speaking about cooperation on the Nile and upstreater developments. For instance,
Ambassador Tarek A. Ghoneim of Egypt to Ethiopid $aat, “We [Egypt] have no problem
to understand that Ethiopia needs energy and thaas to use its water resources to get
power. We are even willing to contribute to Etheogo help it meet its power demands.
[And] we are also ready to buy Ethiopia’s powe€apital 7 November 2010). The indirect
message is that, Ethiopia can use the Nile wat@rshydropower purpose only not for
irrigation. Nonetheless, this is also rhetoric peodctical as Egypt is always criticized for
being reluctant in the implementation of joint nqplirpose projects through
ENSAP/ENTRO.

4.1.2. Egypt: Strategies
Egypt has been making use of different tacticsstrategies in order to maintain its grip and

perpetuate the status quo on the (Eastern) NilstaBung the uninterrupted flow of the Nile
waters has remain the policy objective of Egyptsiantiquity and to this end it has used
tools ranging from failed direct military conquedtsrough proxy wars to ‘multilateral
approaches’ and ‘negotiations’ with upstream statéil the second quarter of the 9

century Egypt had tried to subjugate upstream statgably Ethiopia militarily under its
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imperialist ambition of ‘uniting the Nile valley der the green flag of Egypt.” (Jesman 1959
guoted by Wondimneh, 1979: 8). For instance, &grt major Egyptian-Ethiopian conflicts
were recorded between the 1832 Gedarefe war anti8ii@ Battle of Gura” (Yacob, 1996:
40) where Egypt offensively clashed against Etlaapith the aim of extending its borders to
the south and controlling the Nile from its sour@&erihun 2007). This Egypt's ‘imperialist
aspiration’ and expansionist move, however, renthagea cloud-cuckoo land of its leaders.
Nevertheless, Egypt's different strategies of asguthe uninterrupted flow of the Nile
waters remained alive unlike the humiliating dedeiatswallowed in battle fields-the last in
Gura in 1876. Currently, “In order to achieve a smiidated control over the [Nile] water,
Egypt utilized several approaches ...to prevent epstrriparian states from” utilizing the
Nile waters (Cascao, 2008b). Some of these stestegi tactics Egypt has used are the

following.

Cooperation as strategyo maintain the status quo and perpetuate theagregame on the
Nile Egypt has made use of cooperative schemes asrategy since the 1960s. To this end
it had been “trying to bring upstream countriedime with its wishes.” (Yacob, 2007:225).
The so-called previous cooperation attempts sucHyasomet, Undugu and TECCONILE
were established by the initiative of Egypt for Isue purpose. Even within the existing
transitional basin wide cooperative arrangemeng (1) Egypt has been trying hard to
maintain the old regime that makes her the absdiateeficiary of the Nile at the cost of
other riparian states. As keenly observed by YoharfR008: 53),

Egypt’s regional posturing lacks the capital of canity.

On the one hand, it appears to accept the notion of

equitable utilization of Nile waters by promisirgdnhance

its water resources through the promotion of efficly,

conservation, recycling, and desalination[which \ebbe

realized as a consequent of cooperation]. On theeiot

hand, it seeks to perpetuate the inherited watgime.
In multilateral negotiations on the Nile Egypt hbeen using different approaches of
maintaining the status quo. These includes folams: Egyptian leaders and negotiators as
well as elites from the academia and others tintk again capitalizing on Egypt's heavily
dependence on the Nile waters. This argument ieslubdat Egypt has no any other water
resource and the availability of other water resesrincluding rain in upstream states.

(Hassan and Rasheedy, 2007: 27). They further dahgg“with the exception of Egypt and
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Sudan, none of the other Nile Basin countries hgadpends on the Nile watéfg (Ayman
2001 cited by Mason, 2004:189). In line with thisgypt argues that any cooperation
attempts on the Nile with upstream states shoultddsed on the acceptance of this Egypt’s
heavy dependence on the Nile. Hefny and Amer (2@@%:propagate that, “due to Egypt's
historical dependence on the Nile, cooperationhe Basin needs to be based on the

acceptance of Egypt’s acquired rights.”

Thus, in negotiations Egypt has also “maintain atgument in favor of the “non-harm
principle” based on ‘acquired rights and prior tis€Cascao, 2008a: 9). Furthermore, the
incorporation of ambiguous terms and concepts kas Ipart of Egypt's stratedyNotably,

the inclusion of the new concept of ‘water securitythe CFA; which is regarded as an
attempt by Egypt to perpetuate the unfair status (@ascao 2008a, Dereje 2010a) is a good
example. Besides, what Egypt wants is not the moludf the Nile problem but the process.
(Medhane 2010). By so doing Egypt is using delayiactics to finish its homework of
creatingfait accompliprojects to deny upstream states access to thewdtkrs.

Unilateral Hydraulic Projects as Strategy of Creag Facts on the Groundas mentioned

in the previous pages, part of Egypt’s first polpiNar of optimal utilization of the available
water resources Egypt is implementing mega hydraurojects. These projects also known
as New Valley Projects of Toshka and Al Salam awerdng the Nile waters out of its
natural basin. Be it as it may, Egypt argues thasé mega projects are based on its Nile
share as per the 1959 Agreement. Needless to Bttpt is undertaking these projects to use
them as “powerful card for future negotiation” (Mas 2004: 204) of water allocation on the
Nile. In other words, “Egypt’'s ambitious move caanetheless, be interpreted with certainty
that is designed to create facts on the ground poidhe settlement of outstanding water
reallocation issues with other Nile riparian stafesticularly Ethiopia.” (Tesfaye, 2001:58).
This is intended to perpetuate the status quo erNite by complicating the issue further

making it worse for upstream states in future niagons.

**In his recent interview with a local newspaper thi&pia, Egyptian Ambassador to Ethiopia, Tarek A.
Ghoneim capitalized this Egypt's dependency or\fleeby saying: “... Ethiopia has many sources ofewait
has good rainfall, while Egypt depends entirelytts Nile. That is [the Nile] 95 percent of our waseurces.
... apart from the Nile, we only have desert.”

* The upstream-downstream divide in the Nile negioiiston defining terms was most witnessed. Defining
concepts like “Nile River Basin,” “Nile River Syste and “water security” has been the most contrsiabr
ones that Egypt has tried to define it ambiguousisuch a way that fits her interest
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Objection to international funding of upstream hydulic projects: what has made Egypt
confident for long time is that Ethiopia would ngtlize its water resources intensively due
to the latter's poor economic condition hamperedwmak policy and political instability.
Egypt was also sure that Ethiopia could not secureginational finance to invest in huge
water projects. Whenever Ethiopia knocks the dabrisiternational funding institutions to
finance huge hydraulic projects it is the Egyptitm®bject it claiming the project is against
their national interest. To this end, Egypt's “..Idipacy geared toward denying upstream
states [particularly Ethiopia] access to internaiofinancial resources.” (Yohannes, 2008:
53). For instance, as observed by Swain (2002:,288)jhe 1990s, “Egypt successfully
blocked the African Development Bank from assistithiopia financially with its proposed
water development projects” on the Nile. This Egymtrategy has partially worked because
it had also policy backing of international finaacinstitutions. For example, the World
Bank's Operational Policy (OP7.8®)declared that, the Bank would fund projects on
‘international water ways,’ if there is consensnd agreement on the project between all the
states sharing the water. In other words, the Bdidknot fund any water project on an
international or transboundary water if one of lasin states oppose the project as Egypt has
been doing for long in the (Eastern) Nile Basinthis regard in the mid-1970s Egypt was
also successful in halting the proposed Arab fug@ind establishment of Arab Authority for
Agricultural Investment Development (AAAID) focuginon the Sudan which aimed at
“...convert[ing] the Sudan into the granary of theaBrworld.” (Yohannes 2008, Sudan
Tribuné”, 27 June, 2010). This all Egypt's diplomatic masfe objecting international
funding of upstream states is nothing but a styat@gmaintaining the status quo on the

Basin.

Divide and Rule the Entire Nile Basin as Strategi£gypt has also used the geographic
nature of the Nile Basin System and the relativalge number of riparian states as an
opportunity to meet its needs and maintain its gnpthe Nile. The main target of Egypt in
this regard has been alienating Ethiopia from #s¢ of the upstream states by favoring Nile
riparian states of the Great Lakes Region throlghWhite Nile. One of the major tactic it

has been using is emphasizing on bilateral relatioith the Nile Basin states. It have

“OFor details of the World Bank's policy see OP Z.B0ojects on International Waterways available at:
http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTX/EPOLICIES/EXTOPMANUAL/0,,contentMD
K:20064667~menuPK:64701637~pagePK:64709096~piPK®108~theSitePK:502184,00.htatcessed on
2/17/2011 at 2:17 pm

*! For details see supra note 21
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cooperated with its upstream states of Sudan, Ugakenya, Tanzanfaon various water
and ‘non-water’ related issues unlike its involvemin Ethiopia-where the emphasis is on

trade and investment.

In this regard, Egypt has used the long stayedmf#acency of the White Nile riparian
states” (Tesfaye 2001) to serve its interest. Meeently also following the decision of
upstream states to sign the CFA and its signingiveyupstream states, Egypt has running
fast to persuade the remaining two upstream sf{Bt€&& Congo and Burundi) not to sign the
CFA. In the visits of the leaders of the two coigglin Cairo, Egypt has promised the leaders
to cooperate on various issues including water tmdoost their bilateral relatioff3.
Nonetheless, Burundi has signed the CFA at the cdnBebruary 2011 and Democratic
Republic of Congo is expected to sign in the unisieecfuture before 14 May 201*.In any
case, this divide and rule strategy of Egypt waamh#& break up upstream states by favoring
some against the other. It was supposed to flestheir respective individual interest so that
they could not become together as one and corgeBgypt of changing the unfair Nile

regime.

Military Threat as Strategy:Both Egyptian leaders and elites in internatiomatitution or
the academia are known for their fear mongeringcttyeof water and and labeling the Nile
as a source of potential violent conflict to theeex of physical war. This has been seen in
their perceived threat that Egypt will resort torwa. in an event of any attempt to decrease
the amount of water by upstream countries.” (Ya@d)7: 223). As noted by Hassan and
Rasheedy (2007: 36), “On a number of occasions Huyp demonstrated its preparedness to
go to war” if the Nile waters reaching Egypt reddic&he late Egyptian president Anwar
Sadat's war toned speech of 1978 against Ethidfieop, 2007: 224) and the menace of ex-
president Hosni Mubarak to bomb Khartoum in theQs9¢e Villers 2000 in Tesfaye, 2001:
86) and his warning to Ethiopia in the late 199@acob, 2007: 224, Tesfaye, 2001: 87)

were also meant to be messages of threat and wgatmistop the Sudan and more directly

*2 For details see Mason, 2004: 199

“3 For details on the visits of the leaders of D.m@wand Burundi see: Mubarak, Burundi VP Rufyikiiscuss
Nile sharing available athttp://www.almasryalyoum.com/node/26487&trieved on 19/02/2011 - 10:HEgypt
State Information Service, Egypt and DR Congo Ratat Available at:
http://www.sis.gov.eg/en/LastPage.aspx?CategoryliD3accessed on 2/19/2011 at 10:24 AM.

*4 David Malingha Doya, Burundi Government Signs Acton Use of Nile River Water. Feb 28, 2011 6:30
PM GMT+0300.Available at:http://www.bloomberg.com/news/2011-02-28/burundirs-accord-on-water-
usage-from-nile-that-may-strip-egypt-of-veto.htimalst visited on March 4, 2011 at 5:07 PM
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Ethiopia from utilizing the waters of the Nile amderrupting or reducing its flow reaching

Egypt.

Egyptian officials in international institutionseaalso known for their rhetoric of water war
speeches. In the 1980s ex-United Nations Secr@aneral, Boutros Boutros Ghali made a
remark that “...the next war in our region will beeovthe waters of the Nile, not politics.”
(Cited by Yacob, 2007: 224). He further confirmédstin 2005 during an interview with
BBC which he indicated the Nile will be a sourcenar between upstream and downstream
riparian state&® In 1995 also ex-Vice-President of the World Balskpail Sergeldin warned
that, “the wars of the next century will be wat&t.Most recently following, the extra-
ordinary meeting of the Nile-COM in Sharm EI-Shelkfypt on April 2010 and the decision
of upstream states to sign the CFA, ex-minister dobd Nassr Eddin Allam of Egypt
confirmed to the Egyptian parliament that, “Egygserves the righo take whatever course

it [Egypt] sees suitabléo safe guard its share.” (Daily News Egypt, 20iAp010, emphasis
mine). A good reading of the Minister's speechdatis, Egypt is prepared to maintain the
status quo on the Nile by any means necessary., Vhusal threats by the Egyptians is one
strategy intended to push away the upstream stdtéise Nile particularly Ethiopia from

using the Nile waters for fear of war with Egypeothe Nile.

Proxy War as Strategydespite several defeats it swallowed in a numbdrattiefields by
Ethiopia in the 18 Century, Egypt's current strategy is a bit modifteut continues in an
old-fashioned way but the same ambitions. As nbtedacob (1996: 40) Egypt's “indirect
[military] involvement through proxy actors contedi unabated” with the aim of
destabilizing the region so that Ethiopia wouldupstable. Egypt has been criticized for its
obstructionist policy in the Horn of Africa. Frorhe view point of the “Egyptian leaders...
their country's virtual monopoly over the benefifisthe Nile could only be sustained by
underdevelopment and anarchy in the upper basintees mainly Ethiopia.” (Medhane,
2004: 41). For a long time, Egypt has worked inarndning peace in the Horn of Africa and
destabilizing the region in a way that affects gjie. Its support of Eritrean armed groups

against the Government of Ethiopia during the cwér period and its strong support to

**The text of Boutros Ghali's interview with BBC igadlable at:
http://news.bbc.co.uk/nol/shared/spl/hi/talking mibivorld _forum/water/08_06_03/html/lecture_tranptstm
Last visited on: 2/17/2011 at 3:25 pm

“6 Wolf, Aaron, Annika Kramer, Alexander Carius andd®rey Dabelko. Peace in the Pipeline. Viewpoint.
BBC. Available athttp://news.bbc.co.uk/go/pr/fr/-/2/hi/science/nafiiB86646.stnPosted on Friday 13,
February 2009ast visited or2/17/2011 at 10:41
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Eritrea in weaponry during the so-called border Wwatween Eritrea and Ethiopia (1998-
2000) are such a manifestation. (Danael 1999)adt been also working hard for long with
anti-Ethiopian forces in Somali for long. It wasr fimstance the major arms supplier of
Somalia in all battles Somalia fought with Ethioma 960, 1964 and 1977-1978. (ibid).

More recently in 2006 also the United Nations Siegu@ouncil’’ uncovered that Egypt was
one of the major states supporting the Union anét Courts in Somalia (UIC) which has
targeted Ethiopia by declaringihad*® where the Government of Ethiopia was forced to
engaged in military operation to halt the UIC's mas self defenc®. Ethiopia’s Prime
Minister Meles Zenawi recently blame Egypt for sogimg outlawed oppositions holding
gun against his government. (Reuters, 25 Novemb®0)2 This covert move through proxies
is aimed at destabilizing Ethiopia to make the ¢outbusy maintaining its security by

fighting insurgents so that the water would floedty untouched.

*In its 5575 Meeting the Security Council of the UN via its Blesion 1724 (2006) uncover that Egypt with
other states such as Eritrea, Iran, Libya, Sy@adbArabia as well as Hizobollah of Lebanon wenelving in
military support to the UIC. For details see: UN@dty Council,Resolution 1724 (2006) The Situation in
Somalig 29 November 2006, S/IRES/1724(2006), available a
http://www.unhcr.org/refworld/docid/45¢30c4bc.htadcessed 21 September 2008 last visited 24 Fgbruar
2011 at 2:33 PM

“8 For details see BBC NewsSomalis vow holy war on Ethiopi&onday, 9 October 2006 available at:
.http://news.bbc.co.uk/2/hi/africa/6032907.striast visited on 2/24/2011 at 2:00 PM.

“BBC News. Time Line: Ethiopia and Somalia. Avaitalk http://news.bbc.co.uk/2/hi/africa/6159735.dast
visited on 2/24/2011 at 2:00 PM.
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4.2. Sudan

4.2.1. Sudan: Nile Policy and Position
For many years Sudan did not have a well articdldational Water Policy until 1992.

(Amare et al, 2008:53). Later on it has also ddhfte new water policy in 2000 which
considers different issues like water resourcedematilization, water and environment,
international issues, socio-economic issues, disastanagement, and institutional and
capacity building (ibid). The Ministry of Irrigatitoand Water Resources is charged with the
overall management of the water resources of tltaisand it has also established the Nile

Water Directorate responsible for the overall atés on the Nile in Sudan. (NBI, 2005: 15).

Sudan has tremendous potential for agriculture.oAs scholar noted, “Sudan was long
hoped to be a bread-basket of Africa or the Araddyget it has largely failed short of these
aims.” (Mason, 2004: 154). One could mention a nemd reasons for this Sudan's failure,
such as, political, economic, and technologicalature. As pointed out by Mohamed (2006:
9), water development in the Sudan “has been lanitdue to the long civil war and lack of
funds for new investment.” But in the mean time &utias able to develop the Nile waters.
The country is also the second principal benefjcfabm the status quo on the Nile Basin
following Egypt, because it is guaranteed 25% @f Bhle waters per the 1959 Agreement
with Egypt. To optimally utilize ‘its share of watet has been implementing a number of
hydraulic projects. In line with this it has remaiha good ally of Egypt on the Nile issue vis-
a-vis Ethiopia. Historically Sudan’s position oe thile waters reflects Egypt’'s position. This
has been its stance since the 1959 Agreement batttrees signed for the full utilization of
the Nile waters. According to Article 5 of the agmgent both Egypt and Sudan should have a
‘unified view’ in negotiations with other Nile Basistates. Furthermore, according to a
Sudanese Engineer Mustafa Mukhtar, “Sudan was alaeing under pressure from Egypt”
which can be taken as one reason that Sudan soposstafter Egypt. (Thursday 03 March
2011)>°

Ana Elisa Cascao (2009: 257) has noted that althd8gdan has been historically aligned
with Egypt’s Nile policies” for long “policy shifhave occurred in the last decade and the

development of the country's water resources hagently become a political priority of”

*°E-mail interview with Mustafa Mukhtar, water resoes engineer in Canada. He worked for the Miniefry
Irrigation Sudan - in Dams, Planning and Hydrallesearch Directoratesent on 28 February 2011 received
on 3 March, 2011 20:16
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the government. This, however, does not mean kemetis a radical Nile policy shift in the
Sudan. As the second largest beneficiary of theustguo on the Nile, Sudan “wants to
maintain its ‘prior appropriation’ rights and clama.5 billion ni of the Nile water. (Debay,
2008: 4). The official position of the Sudan regagdhe 1959 Agreement is, for that reason,
clear. From the Sudanese perspective, any new whteing agreement on the Nile should
consider the ‘established and historic rights’ ofd&n. In any case Sudan is not that much
loud as Egypt, in officially Sudan declaring itisase of the Nile water as per the 1959
agreement is a red line which should not be trea@@dan Tribune, 6 August 2010).

In any case, as noted by Mason (2004: 189) thertasagaperception of the 1959 Agreement
is ambiguous. This is because there are peopleciedly from, the academia, who are
opposing it and calling for its revision. A Sudamengineer, Mustafa Muktar, for instance,
published an article on Sudan Tribune explaining)y Sudanese public opinion oppose the
[previous] Nile water agreements?” (Sudan Tribu@é, April 2010). Another Sudanese
Professor, Ali Abdalla Ali on his part, after exammg Sudan's official Nile position which is
a kith and kin to its northern neighbor- Egypt, i@dd Sudanese leaders and policy makers to
change their current stance. He argued that foasitds important to chart out new strategy
of strengthening unity with Ethiopia rather thaiclghg to the 1959 Agreement which in one
way or another allows Egypt to monopolize the Nilaters. (Sudan Tribune, 24 October
2009).

Nevertheless, Sudan like Egypt is against the nesemsharing agreement unless the new
agreement recognizes the established and histghitaf the Sudan per the 1959 Agreement.
That is why Sudan rejects to sign the CFA. Askegoloiynalists in a press release following
the Nile Day celebration on February 22, 2011, Blgan stands on the side of Egypt not to
sign the CFA, the State Minister for Irrigation 8fidan Dr. Salih El Din Yousif, proclaim
that “Sudan has rejected the Nile Basin FramewogkeAment because it had refused to
recognize the country's [Sudan’s] main historicajgrts water rights like Gezira, El Rahad
and El Managil schemes and not in support ofpE§y{Sudan Vision Daily, 24 February
2011)°* Together with Egypt, however, Sudan calls for éseablishment of the Nile Basin

*lSudan Vision DailySudan Most Appropriate Mediator among Nile Basimfides Reported by Alula Berhe
Kidani, posted on 24 February 2011. Available at:
http://www.sudanvisiondaily.com/modules.php?namead&file=article&sid=70042 accessed on 24 February
2011 at 4:00 PM.
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Commission by political declaration of presidentghe riparian states while continuing the

negotiation on the disputed articles of the CEA.

Thus, order to achieve and support socio-economv@ldpment in the country Sudan has
had plans to build dams along the Nile. (Hamad Br8attahani, 2005:36). To this end

Sudan has been constructing a series of dams #hengain Nile and its tributaries. The

Merowe and the Kajbar dams are the most recentrcmtions to generate some 1250 and
330 megawatts of hydroelectric power respectivépbinson, 2006: 51). The water stored
in these dams is also planned to be used for fioigan the long run. Furthermore, Sudan is
also heightening the already built Rosaries Damifitrease both the dam’s hydropower
production and storage capacity, availing more wéte irrigation.” (Cascao, 2009: 257

citing Sudan Tribune, 28 April 2008). Accordinghtiamad and El-Battahani (2005: 36), the
mentioned projects will help Sudan to fully utilite 18.5 bcm share of the Nile as per the

1959 agreement of which it utilizes only 75 percamfar.

Regarding cooperation with upstream states, “Swdahes that each country in the Eastern
Nile Basin specializes in what they are best ater@lthey have a comparative advantage”
(Yacob, 22007: 228, Mason, 2004: 202-203) whichldobe achieved only through
cooperation. Sudan's cooperation strategy moress is confined if the institution is based
on the benefit sharing concept. It wants for ins¢gato cooperate with upstream on projects
such as water developments in Ethiopia like hydwsrcand watershed management; which
will regulate water flow, avoiding seasonal flooddakeep the soil upstream which is
destroying its dams. In other words, from the Sedarperspective, any cooperation attempt
on the Nile should not infringe up on its historights as established by previous agreement
with Egypt. This has seen with its decision of fieg its activities in the NBI, following the

signing of the CFA by five upstream states.

According to, Sudanese Water Minister Kamal Ali Mated stated that, “We [Sudan] are
freezing activities regarding the NBI until thessues, these legal implications are resolved.”
(Addis Fortune, 4 July 2010). The Minster is arguihat the signing of the CFA has a legal
implication and unless these legal issues in th& &€ not solved Sudan freezes its activities

*2Agreemenpn the NileRiver Basin Cooperative Framework OperedSignature by upstream countries.
Available at: http://www.nilebasin.org/index.php?option=com_conétask=view&id=165&Itemid=1
accessed on 12/16/2010.

72



of the NBI. But this Sudanese decision regardirggNiBl was a surprise for observers. This
is because Sudan is in relative terms the mostficearg state from cooperation on the Nile.
Sudan’s withdrawal from the NBI, however, seemstadbllow Egypt's steps as the later
earlier threaten to withdraw from the NBI followitige signing of the CFA.

4.2.2. Sudan: Strategies

Sudan’s strategies of maintaining its interesth@nNile based on its projects and Nile policy
seemingly bases itself on “the principles of acegijrights] and equitable and reasonable use
of the shared water resources.” (Debay, 2008:1bh40 far as, its legal position is concerned,
Sudan stands with Egypt in terms of their legaliargnt and strategies. What makes Sudan a
bit different as a downstream state is, like ugstré=thiopia for long it has been a victim of
Egypt's stick. To achieve its goals, and to mamits interests on the Nile, Sudan has been

implementing different strategies. Some of themdmat below.

Cooperation as Strategyin the Eastern Nile Basin, Sudan have both bilaterad
multilateral cooperation engagements with the Basiates. Multilaterally, Sudan in
cooperation wants; if each riparian state spe@alin areas in which they are best at, “Sudan
in irrigation, Ethiopia in hydropower generationdakgypt in industry and know-how.”
(Yacob, 2007: 228). That is from this cooperatiad& needs “an increase in water supply
and then to share the increased supply” (ibid).sTiki actually the same policy strategy
pursued by Egypt. Sudan is very much interesteccaoperation because floods and
sedimentation as a result of upstream soil erogierthe basic problems it faces and believes
it can be solved if there is cooperation with ugaitn Ethiopia. As noted by Debay (2008: 4),
from cooperation, Sudan “has interest in projentaipstream countries [notably Ethiopia]
that would regulate and increase [the] flow [of evhtand decrease silt.” Furthermore,
cooperation for Sudan is seen as a strategy ofisgciunds for water projects and a means
or channel of getting information from upstreami&jina.

Besides, in its multilateral approach Sudan is @kply its geographic gift as a bridge
between upstream and downstream states in ordeaxamize its interest on the Nile. It has
bilateral cooperative engagements with both upstrEthiopia and most downstream Egypt.
For example, it has had “good working relationstifwkEgypt] over water resources since
1959 in the Permanent Joint Technical Commissi¢Bhiany, 2000 cited in Mason, 2004:
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199). On the other hand, Sudan had agreed sewsalrgs of good will including the 1980
and 1991 protocols to cooperate on the Nile watlenselopment” with Ethiopia.(Yacob,
2007: 197). The overall relation of Ethiopia andd&u (political, economic and socio-
cultural) is good. Both nations have been workiogether on projects like Ethio-Sudan
Interconnection. This coupled with the “less urgerterest of Sudan in maintaining its
acquired rights” (Mason, 2004: 168) are concernE@ypt and watching any development
closely. In this context Egypt's parliament recgstiow its worry that “Sudan has adopted a
stance similar to other Nile Basin countries ineai$sg its right to share and redistribute Nile
resources, despite its [Sudan’s] declared suppoiEdypt.” (Al Masry Al Youm 13 January
2011)>® In aggregate this multilateral and/or bilaterabperation of Sudan shows that, in
some way or another, it is interested that coopmratill open access to international funds
for mega projects, control sediments and regulaéeemwflow and furthermore it need an

increase in water supply while keeping its acquiights.

Unilateral Projects: although not as ambitious as the mega projectsgypt: Sudan is
implementing its huge hydraulic projects along Mite. Like in Egypt these projects are,
according to Sudanese perspective, based on ite sifidhe 1959 Agreement and to fully
utilize its quota of 18.5 billion cubic meters bietNile waters. The projects are in no way
different from the projects in Egypt with intenti@s all are meant to create facts on the
ground so that playing them as card$aif accompliprojects in future negotiations of water.
The construction of Merowe and Kajbar dams, thettening of Rosaries dam, and the
planned dams of Dal, Shereiq, Rumala, Rahad, Dicokeld be considered as part of such a

process.

Domestic and International Financial Sourcedor long Sudan was hindered to develop the
Nile waters due to financial constraints and thegleivil war in the south. As mentioned
earlier despite Sudan had tried hard to securenatienal funding of projects it was in short
of its dreams because of the overt and covert bbjecof Egypt. Following the signing of
the Comprehensive Peace Agreement (CPA) with Sidaple's Liberation Army (SPLA)
that ends the civil war in the south, Sudan is mgithe most of its ability to use the relative

peace prevail in the country and mobilize the @hgrated income to water development

3Al Masry Al Youm. Thursday 13/01/2011. Egypt Pamient: Sudan's Nile dam construction worrying.
Available at:http://www.almasryalyoum.com/en/news/egypt-parliatrgudans-nile-dam-construction-
worrying accessed on: 16/11/2011 10:02 AM.
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projects and able to attract foreign investorsndged by Cascao (2009: 258), in recent years
“Sudan is benefiting from the massive revenuesvddrirom its oil production, and foreign
investment.” Furthermore, the emergence of Chinaraalternative financial source and its
involvement in dam construction investments (ikedp be regarded as an opportunity and

strategy that Sudan is make use of to invest iem@bjects.
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4.3. South Sudan and the Future of the (Eastern) Nile Basin

Following the referendum conducted from Januarg 93, 2011 as per the CPA, Southern
Sudanese overwhelmingly voted for secession. Asrtepp by the Guardian (7 February
2011), “The world's newest country has been borh wonfirmation that southern Sudan
voted almost unanimously for independence fromrtbeth.”®* According to the CPA this
South Sudan’s independence is to be confirmed sikenonths of the referendum on July 9,
2011. The independence of South Sudan will, theeetbemendously change the geopolitics
of East Africa in general and the Nile Basin intmatar. What will be the position of the
newly born state regarding the Nile is a questioh yet answered. Undeniably, however,
“the emergence of an independent South Sudan doukeffect potentially imply some
changes in the regional governance formats managilegwater resources.” (Helly, 2009:
53). The future position of South Sudan, its pekcand the strategies that it will adopt are
major determinants of the future of the Nile Basingeneral and Eastern Nile Basin in
particular. In one way or another major issue thast be raised here is the stance of the new
state on the 1959 Agreement.

Granit et al (2010) outlined four scenarios tha south Sudan's referendum would bring
about regarding the 1959 Agreement. These sceram@d) unity, 2) independence with the
1959 Agreement, 3) independence without the 1958eagent, and 4) independence and
wait and see (ibid: 34). From these scenarios thigy tscenario has ended not realized
following the overwhelming vote of Southern Sudan&s independence. According to the
authors the likelihood of the second scenario $® &w. (ibid: 35). The low probability of
South Sudan's independence with the 1959 Agreemaké sense because the agreement in
some way or another has had a negative conseqoentiee interest of South Sudan. The
1959 Agreement provides bases for the construaifotihe Jonglei Canal which aimed at
increasing the Nile waters by 25 to 27 billion aulmeters each year by drying “the Kyoga,
Bahr el-Ghazal, Bahr El-Jebel, Sudd, and Machangsa[all in South Sudan and] allowing
the two countries [Egypt and the Sudan] to equsttigre net water resources of between 16
bcm and 18.9 bem.” (Yohannes, 2008: 74). The coostm of the Jonglei Canal was then

halted following the attack from SPLA (which isc¢harge of governing South Sudan at this

**The Guardian. Monday 7 February 2011 20.17 GMT a8uéferendum result confirmed. Available at:
http://www.guardian.co.uk/world/2011/feb/07/sud@&ferendum-result-confirmedast visited on: 2/19/2011 at
11:10
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moment) in 1983. The project is much hated in S&ittan because, as Yohaness (ibid: 71)
describes, it is ‘a twin crime against nature awodiety.” Furthermore, if South Sudan
achieves its independence while retaining the duwdied rights of the 1959 agreement, “this
would curtail South Sudan’s freedom in engagingrnoject with its upstream neighbors”
(Granit, et al, 2010: 35) which is less likely, ital the warm and amicable relations between

South Sudan and upstream states of the Nile.

Regarding the third Scenario Granit et al (ibid}eabthat if South Sudan’s independence
results does not accept the 1959 Agreement, thestege will join upstream states and sign
the CFA. However, it seems that South Sudan's ew#gnce will not immediately
accompanied by publically declaring its stance aff accepting the 1959 Agreement or its
alliance with upstream states. This is becauseithent issues that South Sudan confronted
with is not the Nile waters rather it is issueslike Abyi€® case, demarcation of boundary
with North Sudan and the issue of citizenship. ot probable scenario in the short term is
therefore ‘independence and wait and see’ (ibidt. $oner or later the general consensus is
due to different reasons and factors South Sudam ragl-riparian of the Nile will join the

stance of the upstream states.

Orally, however, president of the Government oftBd&udan, Salva Kiir, told Essam Sharaf,
prime minister of Egypt, that Government of Soutld& “expansion of plantation project
[on the Nile] would be within the share of the emtSudan as specified by the original
treaties adding that Cairo need not worry.” (Sud@labune, 29 March 2011). Nevertheless,
this ‘stance’ of Salva Kiir as discussed above imaye no any back of the general public of
South Sudan and the SPLM which for long opposedahnglei Canal which is a result of the
1959 Agreement. In addition one can contemplat¢ Kia spoke this way to calm the
situation in the Basin and to minimize the riskattegypt may pose against the newly born
South Sudan if the later goes against the 1959¢ekgeat.

For historical, political, environmental, legalasll as economic reasons it seems sound that

South Sudan will not accept the 1959 Agreements Thiturn has its own tremendous

5 Abyie is an oil rich area where both North and tBoBudan are claiming it as their own and theipuiis is
not yet over. But the referendum that is indepetigearranged for Abyie will solve the problem buillghe
positions of both North and South Sudan is nobse |Abiye and whatever the result of the referendumld
be Abiye is feared not to be a source of armedlicoivetween the North and the South.

77



hydropolitical implications both in legal as weB political terms. Legally it will refute the

1959 Agreement by signing the CFA and it will besign that equitable and reasonable
utilization as a principle in (Eastern) Nile Bagrevails over the so-called acquired and
historic rights. Politically also, South Sudan wik one additional power to the upstream

states and changing the balance of power at Ieabkepry by adding one upstream oriented

midstream riparian.
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4.4. Ethiopia

4.4.1. Ethiopia: Nile Policy and Position
Ethiopia a source of 86 percent of the Nile waigems land of paradox. Despite the country's

irrigable land potential is 3.7 million hectare (W&, 2002: 46), “having a fresh water
resource amount of at least 110 billiofl per year” (Zewdie, 1994: 4) that quench millions
of thirsty people, still it is still a country syngmous with persistent famine and poverty. A
number of reasons could be outlined, such as, donlgwar, political instability, poor policy,
maladministration and lack of good governance dt agethe country's reliance on seasonal
and erratic rainfall the major ones. According toeeaearch conducted by the Ministry of
Water Resources (MoWR) of Ethiopia, “only some 8lion of the 55 million hectares of
arable land is used for crop production due toffigent or unreliable rainfall.” (MoWR.
1996: 1). The erratic rain that the country releedfor long is no more an assurance to meet
the food requirement of the rapidly growing populatof the country. For such a reason, the
government of Ethiopia has focused on increase@mwasource utilization to ensure food
security. This possibly will only be achieved, tsfere, if Ethiopia is able to utilize the Nile

waters and its tributaries.

As noted by Yacob and Imeru (2005: 16), “increaseplicultural production to meet
Ethiopia’s food and fiber needs can only be redllzg harnessing the water resources of the
Nile.” This is because out of 3.7 million hectazd million hectares of irrigable land of
Ethiopia is in the Nile Basin (Senai, 1997: 70).eTKile in Ethiopia can also furnish the
country with thousands of megawatts of hydroelecfrower; which can help boost the
country's economy by both as a source of energgydet domestic needs and by generating
revenue as an exportable good. In this contexthyleoelectric power potential of the Nile
in Ethiopia is estimated about 30, 000 megawaitke (Ethiopian Herald, 15 May 2007),
which is out of the country's overall aggregatd®f 000 mega watt. Furthermore, the Nile in
Ethiopia is a home for about 36 percent of thel fotgpulation and is a source of 70 percent
of Ethiopia’s water resources. (Mason, 2004: 1PAgse all facts, hence, shows that the Nile
has a paramount importance for Ethiopia’s overatticseconomic transformation and

development

To support the development of the country by utitizthe country's water resources, the

Government of Ethiopia under the Ministry of WaResources has developed “Ethiopian
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Water Sector Strategy” in 2001 with the “principdjective of...translat[ing] the national
water resources management policy into action.”\(lfRy 2001: 2). According to the water
strategy document, the overall goal of Ethiopiaatiamal water management policy %o

enhance and promote all national efforts towarde #fficient, equitable, and optimum
utilisation of the available water resources of Bfha for significant socio-economic

development on sustainable basigbid: 1).

The utilization and overall management of transloauy water resources of Ethiopia is
based on this general water management policy efctuntry. Regarding transboundary
water resources such as the Nile the strategy decustates that, “transboundary waters will
be managed in compliance with international covenhadopted by Ethiopia, allowing to
ascertain its entitlement and use of these watéisd: 8). Hence, Ethiopia's Nile policy is
based on this general framework and is based a;amagreement that the country adopts
or any international covenants that it ratifiesp fthese agreements or international protocols
must also entitle the country its own share ofrds®urces and their uses for any purpose that
the country decide on. In other words, Ethiopiaile Nolicy firmly basis itself on the famous
international water use principle of ‘equitable arehsonable utilization’ where by all
riparian states sharing the River Nile have accesstlement and share of the resources
(MoFA, Egypt Desk Officer, 12 January 2011). Indming, Ethiopia's Nile policy firmly
stands to change the unfair and unjust status gubeNile Basin which makes downstream
states the sole beneficiaries of the fruits ofNlile at the expense of upstream states notably
Ethiopia-the source of more than 86 percent otaked Nile flow.

What Ethiopia is arguing for is, therefore, the %hd 1959 agreements, which are either
colonial or bilateral, are not binding up on thenfsagnatory nor consented and not colonized
Ethiopia (ibid). According to Tefera Beyene, thecsdled prior agreements on the Nile are
not direct concerns of Ethiopia. (11 January 20Therefore, from the Ethiopian stance,
“Whatever has been done by way of allocation ofvilager resources [as the case of the 1929
and 1959 agreements] without its [Ethiopia’s] pgstition cannot affect its entitlements to
use the [Nile] water.” (Menilek 2009: 44 citing B&ha 1981). Hence, Ethiopia has been
calling for an inclusive and basin wide agreeméat will enhance cooperation between the
Nile basin states based on equitable and reasomdibiation of the Nile water resource.
(Tefera Byene, 11 January 2011, Menilek 2009).
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Thus, Ethiopia with other Nile source countries emently opposes the unfair status quo on
the Nile and strongly supports a new water shaagrgement on the Nile based on equitable
and reasonable utilization principle. That is whhi&pia with other upstream states signed
the new Nile Agreement-the CFA. Ethiopia and otlngstream states sign the CFA because
the cornerstone of this agreement is the princgdlequitable and reasonable utilisation.
(Menilek, 2009: 45). After putting his signature e CFA, Asfaw Dingamo; ex-minister of
the Ministry of Water Resource of Ethiopia, tolgpoeters that, “[the CFA] benefits us all
[riparian states of the Nile], harms none of us Ea¥e none of us out.” (Addis Fortune, 16
May 2010). In general, the water sharing positidnEthiopia on the Nile is clear and
unambiguous. It is based on equitable and reasenditization where all riparian states are
entitled their own share of the Nile to meet thedweof their own respective people and use it
for whatever purpose they want, be it irrigatiorhgdropower, industry or municipal.

Like its position on water sharing arrangement,idtia’s position of the concept of benefit
sharing cooperation endeavors is based on the iplenof equitable and reasonable
utilization. Regarding the benefit sharing arrangetrmost of the time what is being voiced
and loudly spoken is if the riparian states arekimgyy on what they are best at. In this regard
the general understanding is that it would be gmodall riparian states of the Eastern Nile
Basin ‘if dams built upstream in Ethiopia and geterhydroelectric power to export to the
co-Basin States with lower cost so that the wataf fhow regulated downstream,

evaporation loses will be minimized and siltationdiownstream states will be minimized or
removed.” This is in one way or another, a prodbss involves the establishment of joint
development projects as the case in ENSAP/ENTR{2g In this regard the Water Sector
Strategy Document of Ethiopia firmly provides thespion of Ethiopia by stating that

Ethiopia works to:

Identify common development projects that can beldped
jointly with other riparian countries on equitabbasis, paying
special attention to Ethiopia's interest. Towartstaim, give
priority to multipurpose projects such as irrigatioand
hydropower, recognising that joint development ydrbopower
project alones of less advantage to Ethiopia, since it regudate
the flow for downstream countries, and it trapsis®ht giving
longer life to downstream dams and reservoirs at ¢épense
of Ethiopia's water structures.
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Hence Ethiopia’s perception of benefit sharingnsjant water developments that as well
entitles the country its water shares and not bdinedcountry to generate hydroelectric
power only because the country is best at doirgjoime. According to Tefera (11 January
2011), the concept and practice of benefit shaamgngement, from the Ethiopia side is
viewed as a means not an end. Benefit sharingeis pbably as one means that will further

enhance the principle of equitable and reasonatiieation of the Nile waters.

In relation to hydraulic projects, Ethiopia is aldeveloping the Nile waters through the
implementation of different projects from small leceo mega projects. According to Tefera
(11 January 2011) Ethiopia is pressing on devetppisa Nile water resources for both
hydroelectric power and irrigation purposes. Irtigia projects are undergone in the Nile in
Ethiopia specifically in the Abbay and Tekeze Basgim Arjo-Dedesa, Humera, and Gumera
irrigation projects. These projects are to coveaaga of 14,300, 43,000 and 14,000 hectares
respectively’® Lake Tana basin and Koga irrigation projects balfio inside the Ethiopian
Nile.>” Tana-Beles Hydroelectric Power project is a mulfiwse project, inaugurated on
May 14, 2010, has also a capacity of irrigating,080 hectares of land downstream of the
hydroelectric power plant. (The Ethiopian Heralfl,May 2010).

As mentioned earlier Ethiopia’s potential of hydectric power generation is estimated as
high as 45,000 megawatts out of which the coundrfas is generating only 2000 megawatt
of electricity. (FDRE, 2010: 36). On the Nile Basso far Ethiopia has built a few
hydroelectric power plants at Tis Abbay (I and H)ncha, Tekeze and Tana-Beles where in
aggregate all generates some 978.4 megawatts éogétudis Fortune, 06 February 2011).
This current capacity is much lower than the pagétivat the Nile in Ethiopia endowed with
which is estimated to be some 30,000 megawattsordloty to the newly endorsed Growth
and Transformation Plan (GTP) of the Federal DematacrRepublic of Ethiopia, the
government has planned to increase the hydroalecampacity of the country to 8,000 to
10,000 megawatts at the end of the planned per2@14(15). (FDRE, 2010: 36, the

%% Ministry of Water Resources and Energy. Ethiopile Irrigation & Drainage Projects: Available at:
http://www.mowr.gov.et/index.php?pagenum=4.2&padehg00px&ContentID=61ast visited on:
2/19/2011 at 1:49 PM.

" Ministry of Water Resources and Energy, Availadtte
http://www.mowr.gov.et/index.php?pagenum=4.2&padehg00pxAccessed on; 2/19/2011 at 1:53 PM.
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Ethiopian Herald, 15 May 2010). To this end ‘thev&mment of Ethiopia announced the
plan to lunch the construction of a hydro-power daith a capacity of generating 5, 250
MW on the Nile River adjacent to the Ethio-Sudandeo.’ (The Ethiopian Herald, 31 March
2011). The dam, which is named Grand Millennium Dam the Nile is officially
commenced on 2 April 2011 after Prime Minister Melenawi laid down the foundation
stone on the site where the dam is to be built emdBangul-Gumuz Regional State. (The
Ethiopian Herald, 3 April 2011). In general, “[Wjitthe intention of achieving food self-
sufficiency within three to four years, Ethiopigoiesently considering 175 irrigation projects
and four major hydropower stations to supply thgompopulation centers with electricity.”

(Yohannes, 2008: 86) where the Nile basin takesidheshare of the projects.

In sum, from the Ethiopia stance these projectsfroicrodams, small and medium scale
irrigation schemes to mega hydroelectric plantsnaeant to meet the ever growing energy
needs and food requirements of the rapidly growiogulation. From the perspective of
Ethiopia, the country is implementing these prgem the Nile because it is its right to do
so-to utilize its Nile waters to meet the needthefrapidly growing population. For Ethiopia,
harnessing its natural resources in order to aehsmcio-economic transformation for its

people and over all development of the countryoith la duty and right.

4.4.2. Ethiopia: Strategies
For long Ethiopia has failed to develop the Nileteva due to different multifaceted

problems. Its involvement in basin wide ‘cooperatischemes’ initiated by downstream
states such aslydromet Undugu and TECCONILE was non-existent or limited to an
observer status. Since the last decade, howevegpia has emerged as an active player in
the hydropolitics of the Nile River Basin. This Eipia’'s stance has aimed at changing the
unfair status quo and instead establishing a gebasin wide framework that levels the
ground for all riparian states based on the priecid ‘equitable and reasonable utilization’
so that the country benefits and entitles its sbéatbe Nile waters. To this end Ethiopia has
employed a number of evolving strategies. Thesefih's evolving and assertive strategies
on the Nile, according to Wondwosen (2010), are tmallenge Egypt's entrenched
hegemony.” Some of the strategies that the courasybeen employing are discussed below.
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Open Objection to Prior Agreement€thiopia for long has been opposing the so-called
prior agreements from the outset. And it openlylates that any agreement that do not
involve her on the Nile is invalid and will not ast the country from utilizing the Nile
waters. “Whatever has been done by way of allonatibthe water resources without its

participation cannot affect its entitlements to tisewater” of the Nile. (Mason, 2004: 190).

Cooperation as StrategyEthiopia’s assertive and active involvement in pawation
endeavors on the Nile is a recent phenomena asvelse its active participation in the
NBI. Ethiopia’s such assertiveness is a resultvof of its national interest priorities on the
Nile. One is its firm position in changing the @dd unjust regime on the Nile Basin that
benefits the downstream states against her inténesther words, Ethiopia’s need is to come
up with a new regime on the Nile Basin where thentqy is entitled its share of the Nile
based on equitable and reasonable utilization-wlkeah be achieved by cooperation with
other upstream states. Second through cooperativopia also believe to secure funds from
international financial institutions such as theAfldank for its water projects. As noted by
Mason (2004: 169) from the Ethiopian side “interoadl cooperation is seen as a way to

access international financial resources.”

Domestic Funding and Search for Alternative Intertianal Financial Sources:one of the
chance that Egypt has had in securing the untoublledflow has been the poor economic
condition that Ethiopia situated in for long whikimders it from developing the Nile waters.
And for long Egypt has denied Ethiopia access terimational finances by opposing
Ethiopia's projects as if the projects are agaitssivery survival either openly using the
policies of institutions like OP. 7.50 of the Woiénk or through its covert diplomatic clout.
This lack of finance to fund water projects, noeéths, seems no more a problem for
Ethiopia as the country is ascertain for alterraatfinancial sources either domestic or
bilateral funding. According to Prime Minister Msl&enawi, despite “Ethiopia is still poor,
but it is able to cover the necessary resourcdsuilol whatever infrastructure and dams it
wants on the Nile water” (The Ethiopian Herald, May 2010 quoting the interview of the
prime minister with Al Jazeera TV). In this regatide inauguration of Tekeze hydroelectric
power dam on November 2009 is regarded as a suaoesproof that Ethiopia can finance
huge hydraulic projects like the dam along Tekézeaddition to this, in the marking of the
official commencement of the construction of theai& Millennium Nile Dam, Prime

Minister Meles Zenawi stressed that, ‘the estimaiest of the dam which is 3.3 billion euro
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is to be covered by the government and the diradtqgipation of the people.’ (The Ethiopian
Herald, 3 April 2011).

Beyond the domestic funding the other alternatimarfcial source Ethiopia in search of is to
“strike bilateral funding agreements with countreagside of the [Nile] basin and go ahead
unilaterally.”(Yacob 2007, Mason 2004). In this text, Ethiopia “seems to be in a better
position than in the past to bring alternative fumgdfor” its hydraulic projects “including
from its current main external partner, China.” $€a0, 2009: 256). Norway is also another
country involving in funding water projects in Ebpia. For instance, “for the feasibility
study of Baro and the pre-feasibility Study of Kawhi multi-purpose Hydropower Projects,
the Government of Ethiopia has received a grantOommillion Norwegian Kroner (NOK)
from the Government of Norway® Furthermore, Norwegian Water Resources and Energy
Directorate have also signed an agreement of cabperfor the feasibility studies of two

large dams along the Nile-the Mandaya and Beko-J#btipurpose Project?’

Unilateral projects: Ethiopia’s unilateral strategy is seen not arrdgass Egypt has been
doing in its mega projects but as a last resocbdperation and agreement is not reached
between the riparian states on equitable and reasoutilization of the Nile where Ethiopia
for long advocates for. Despite economically pawd developing, Ethiopia is striving to go
ahead with hydraulic projects unilaterally. Thissmeonfirmed by Prime Minister Meles
Zenawi's remark that, developing the Nile unilatgra unstoppable. (The Ethiopian Herald,
21 May 2010). In this regard his speech in markivgofficial commencement of the Grand
Millennium Dam on the Nile on April 2, 2011 sourtist ‘despite the downstreamers should
also share the cost of the project as they arekaseficiaries from the dam, they move the
contrary undercutting Ethiopia’s bid to secure fagdo cover the cost... hence Ethiopia has
forced to rely on its savings alone to cover thgehexpense.” (The Eethiopian Herald, 3
April 2011).

Population Growth, Erratic Rain, Drought:reports from different government sectors as

well as research works indicate that Ethiopia sutetjon is growing rapidly and meeting the

*Ministry of Water Resource and Energy. Baro andaklabi Hydropower Projects Available at:
http://www.mowr.gov.et/index.php?pagenum=4.3&padehf00pxAccessed on: 2/19/2011 at 1:45 pm.

%9 Norwegian Water Resources And Energy DirectoragasSAgreement With Ethiopian Ministry Of Water
Resources (MoWR). Available dtttp://www.norway.org.et/News_and_events/etiopiaiiegian-Water--
Resources-and-Energy-Directorate-signs-agreemehtithiopian-Ministry-of-Water-Resources-MOWR-
/accessed on 1/13/2011 at 6:53 AM.
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food requirement of these growing population iggathsk. By 2015 Ethiopia’s population is
estimated to reach to 88.6 million (Yacob, 20075)1and by 2050 it ‘is expected to reach to
170.2 million by 2050. (Yohannes, 2008: 83 citiny Bopulation Fund, 24 October 2005.).
Feeding this population then requires the developnoé the country's water resources
including the Nile where more of the country's wasesituated in. This will help the country
to overcome the food insecurity problem so thavaditing poverty is the target. Downstream
Egypt repeatedly argued that Ethiopia has sufftcram fall to meet its needs and to grow
crops. But as observed by Yohannes (ibid: 85) ‘tita’'s chronic food insecurity stems in
part from an overdependence on rain-fed agricultuieich is vulnerable to dry spells,
delayed or interrupted rains, and full-scale drasghrherefore, recurring drought as a result
of erratic rain where the country depends a longrémluce are no more seen as a solution to
relied on. The solution is to develop the availablater and achieve socio-economic

transformation.

Climate Change:One thing that the world cannot escape from iseter growing climate
change. Climate change do have an impact on thieoeanvent at large and it will change
water flows to the negative and even will inducedflicts in transboundary water resources.
(Debay, 2008: V). In this regard the Nile Basimdt free from the impact of climate change
and unless immediate measures are taken couplbadheitrapidly growing population of the
basin states conflict because of competition owarce water will emerge. This climate
change, however, must not perceived as a souramrdfict, and Ethiopia is arguing to
enhance cooperation to better solve the challetigesEastern Nile Basin states faced
together. “Ethiopia believes that the threat ofhsgonflicts can be averted only through
regional cooperation. (Tefera and Fekahmed, 20@39. :By so doing Ethiopia is using
“[c]limate change in a way ...[as] more—not less-oeafor accelerating cooperation on the
Nile (ibid :51).

Adherence to the ‘principle of equitable and reasale utilization’: Unlike the
hydropolitical stance and behavior of many upstreatates in other transboundary

watercourses such as Euphrates-Tigris River Bisimhich adheres to the doctrine of

®In this regard Ethiopia is not acting in a way thaitates Egypt or Sudan by claiming Absolute Terial
Sovereignty to the extreme as Turkey have beengdwminEuphrates-Tigris River basin as a water source
country. Ones Turkey's prime minister, Suleyman Desnin 1992, concerning the utilization of Eupbsat
Tigris rivers, was quoted for saying “we [Turkeyd dot say we share their [Iragi or Syria-both doneem
states], oil resources. They cannot say they shar§Turkey's] water resources. This is a mattesafereignty.
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absolute territorial sovereignty, Ethiopia adhet@she famous principle of ‘equitable and
reasonable utilization.” This is because Ethiomidves in cooperation and interdependence
as a solution to the Nile dispute. But Egypt hasuaed of Ethiopia as if “Ethiopia claimed
total sovereignty over its waters, disregarding ititernational status of the Nile...” (Badr,
2009: 57). As a strategy Ethiopia is using thismg@ple to neutralize Egypt and its sticky
position of less internationally accepted and ddedsdoctrines of transboundary water use
with no international law backing such as ‘histonights, acquired rights, and established
rights.” “As a result, Ethiopia's case has beconwmenattractive [internationally] in recent
years, while Egypt's is becoming less attractive,taalways clings to a less acceptable

principle and archaic agreements.” (Wondwesson 2010

Upstream-upstream cooperation as a stratedys noted in Tesfaye (2001) upstream states
of the Nile from the Equatorial-D.R. Congo, KenyBurundi, Rwanda, Tanzania, and
Uganda were complacent on the Nile issue untilntgeThis was, may be because they
have other water resources and their less shatteedflile waters (some 15 percent or less)
and or because of the political turmoil within theespective territories like a case in
Rwanda, D.R. Congo, Burundi as well as Ugandaldfay both Ethiopia and these countries
had no “any combined strategy and alliance in v@wthe downstream countries, thus
weakening the upstream position.” (Yacob, 2007:2@ki this has been changed and now
these countries are more assertive on the Nile évan they were before and they are no

more unworried about it.

Ethiopia has worked hard to strength the cooperalietween upstream states and has
succeeded in diplomatic terms. What both Ethiopmid ather upstream states share is the
unjust and unfair status quo on the Nile. To timd these countries have been cooperating on
the Nile-COM meetings and CFA negotiations and hdseeloped one common strategy.
(MoFA; Egypt Desk Officer, 12 January 2011). Follogithe decision of upstream states to
sign the CFA what Egypt pursues as a policy aratesjy, as mentioned earlier, was to break

and weaken the chain of upstream-upstream cooperdiy visiting the capital of one

We have a right to do anything we like” (Elhanc299:144). When it comes to the Nile it is the regethe one
who shall be begged is begging for cooperation.l®dwnstream Egypt is threatening upstream Ethiopi
to use the Nile “Ethiopia has shown willingnesssharing the water resources that arise in itstéeyriwith
downstream nations.” (Yacob, 2007: 22And Ethiopia’s words are too smooth, it time agdia has been
calling downstream Egypt and Sudan to cooperatetandilize the common shared waters of the Nile fo
mutual benefit and for win-win gains on equal fagti
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riparian after another or inviting their leadersvisit Cairo and pledging a lot of promises.
Now, however, all upstream states are calling oosdviequitable and reasonable utilization
on the Nile.” It is what makes them all one and shene-reversing the unfair status quo on
the Nile.

Upstream water projects for mutual benefithe other strategy that Ethiopia employees to
use the Nile equitably among all the Eastern NilsiB countries is its position and
willingness in saving water upstream and regulagevtater flow downstream. This has to do
with the construction of multipurpose dams in ugatn Ethiopia which will enhance efficient
and effective water use by eliminating downstreagh levaporation at Aswan High Dam.
This dam has installed to create Lake Nasser iropgen desert which allows more than 10
billion cubic meter of water to evaporate. The neednstructed Merowe Dam of Sudan also

evaporates lots of water. (Tefera, 11 January 2011)

Defensive strategiesAs noted by Yacob (1996) Ethiopia’s stance onNlile in relation to
the multiple and acute strategies of Egypt is nudreefensive and reactive but indomitable.’
To this end Ethiopia has been defending its sogetgifrom imperialist and expansionist
moves of Egyptian leaders in a series of battlethén1d" century. It has been also able to
defend its peace and stability by vanquishing eggaoproxies of Egypt in the Horn of
Africa-notably in the north Eritrea and in the Suedst through Somalia. (Zerihun 2007). In
relation to Egypt’s diplomatic and political clowsobjecting international finance Ethiopia
has geared its diplomacy to get internationalrfogs from those who does not set conditions
bilaterally or if not to finance project by itselfthich actually is the country doing it at this
moment. Ethiopia has also listened the war drundsvear threats from Cairo for long, from
Anwar Sadat to Hosni Mubarak. Against all these @rams of Egypt, Prime Minister Meles

Zenawi reacted by saying,

And from time to time Egyptian presidents have ataeed
countries with military action if they move. Whlleannot
completely discount the sabre-rattling | do nomiit is a
feasible option. If Egypt were to plan to stop Bffia from
utilising the Nile waters it would have to occuphiBpia and
no country on earth has done that in the ast.

' Quoted by Mike ThomsoBBC News.Nile Restrictions Anger Ethiopia.
http://news.bbc.co.uk/2/hi/africa/4232107 .shecessed on:  1/7/2007
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As indicate above the different Nile policies armbitions as well as the strategies that the
Eastern Nile Basin states pursue are diverse, gimtrand contradicting as well. While
upstream Ethiopia is calling for equitable and osable utilization of the Nile waters
downstream Egypt and Sudan persistently upholdaiteuired and historic rights’ doctrines
to maintain the status quo on the Nile. For suckason while Ethiopia signs the New Nile
Agreement-the CFA, Egypt and Sudan reject it bexdudo not recognize the past bilateral
or colonial agreements. Regarding the differentitjoultipurpose water projects all the three
states have divergent views. Ethiopia sees thefibesharing case as a means to implement
the equitable and reasonable utilization principleguaranteeing each riparian state a right to
use the Nile waters for any purpose that the cgumdeds; irrigation or hydropower. From
the downstream perspective joint multipurpose tsjé upstream states in line with benefit
sharing arrangement is seen as positive if theept®jare not to consume water such as
upstream irrigation. But hydropower projects andghdare seen as positive because water
will be regulated and siltation also reduced dovessh. This shows that there is an intricate
relation between the water sharing and benefitisparrangements which is the focus of the
next chapter.
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CHAPTER FIVE

5. THE NEXUSBETWEEN WATER SHARING AND
BENEFIT SHARING ARRANGEMENTSIN EASTERN
NILE BASIN

5.1. Eastern Nile Basin: Which Way? Water Sharing or Benefit Sharing?

As discussed in Chapter Two, water sharing andfliesaring despite seeming separate and
mutually exclusive both should be treated as twlesif the same coin. (Phillips et al 2006).
By definition both approaches are seen as complemeand reinforcing at the same time.
Such a view, however, is not similar and approprfat all transboundary water resources as
each river basin across the world are unique afféreint because of their geography,
hydropolitical history, socio-economic relationgjltaral ties and differences, nature of
regimes and their perception of the resource aneérabo-riparians. These factors are relevant
and should be seen in dealing with benefit shaasgell as water sharing issues. In line with
this, the hydropolitical policies as well as th#eatient strategies that are pursued by the basin
states are fundamental factors that should be @eth®ither as an opportunity or challenge

in managing transboundary water resources.

Pertaining to the management of the waters ofHastern) Nile Basin, there are debates over
which approach (water sharing or benefit sharimgusd be followed or adopted by the basin
states. According to Tesfaye (2008: 66) any negotiaon the Nile waters *“...should...be
made to come up with thdile Basin Benefit Sharing Treaty rather than restricting...to the
Nile Basin Waters Agreement.” For Tesfaye the (&@8tNile Basin do have a potential
benefits that will benefit all the Basin statesefidfore, “The challenge is not so much in
identifying benefits but rather to put them in aligtic framework as funded and agreed upon
by governments on a bilateral basis”(ibid). Thirg tjuestion that remained an unanswered

is, however, why ‘it is a challenge to put the itiiging benefits in to a realistic framework?’

One of the works that advocate for the benefitislgamgreement on the (Eastern) Nile Basin
is Wondwosen's (2009) article which criticizes thater sharing arrangement as source of
potential conflicts rather than a solution. Wondses argues, “the negotiations of riparian
states in the Nile Basin should continue focusimgbenefit sharing and win-win option

instead of the water-sharing scheme that usualils emp in the accentuation of conflicts
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among countries over water.” (ibid: 136). Nevertissl his conclusion of advising the
(Eastern) Nile Basin states to come up with a besbéring formula and his arguments of
belittling the water sharing approach lacks comensiveness. Besides, Wondwossen's
article was devoid of at least mentioning the hpdfiical history of the basin and the so
called claims of prior or established rights by detwveam states as a challenge in coming up

with the formula that he advised for the ripariahghe Nile.

The most extreme criticism against the benefitisgaarrangements in (Eastern) Nile Basin
is a work by Dereje Zeleke (2010b). According torée “[ijn terms of resolving the Nile
waters question, it will be argued, benefit shafigrs nothing but a false hope and is thus
doomed to failure.” (ibid: 234). For Dereje the bBhsharing arrangement is a mechanism of
downstream states notably Egypt followed by itsigu partner Sudan employed to buy
time to complete their giant resource capture ptejeo that precluding the upstream basin
states from utilizing the Nile waters (ibid). WHaereje missed as a point is that he totally
saw no sign of hope and benefit from employing lieeefit sharing approach in the Nile

Basin and capitalizes on the unavoidable reallonatf the Nile waters only.

The most detail work regarding benefit sharing e Eastern Nile Basin is a work by
Mulualem Fetene (2009). In his thesis Mulualem wlsc the different comparative
advantages of Eastern Nile Basin states pertaitangenefit sharing arrangements and the
challenges of implementing benefit sharing arrargggmFor him “Optimal exploitation of
the potential of a benefit sharing arrangement delmdhe establishment of equitable water
rights over the Nile water.” (ibid: 108). Like angents from Phillips et al (2006) Mulualem's
argument is that “the two options [benefit sharargl water sharing arrangements] are not
mutually exclusive but rather mutually reinforcih¢bid: 104). Fetene's work in some way
or another highly emphasized on enhancing the iptencof equitable and reasonable

utilization of the Nile water which ultimately wilead to the (re)allocation of the water.

As seen above, the position of Eastern Nile riparigegarding both the benefit sharing and
water sharing arrangements is at odds becausehténey developed divergent policies and
positions. For Egypt and the Sudan any attempe#dlacate water on the Nile should be
based on their so-called ‘historic or establishaghts’. In other words, if upstreamers
recognized what Egypt and Sudan demand, they weregotiate on water that does not

exist as the entire flow of the Nile is divided Wween the water recipients and evaporation.
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Whereas for Ethiopia there should be a new agreewmleere all riparians agreed upon and
are entitled to their own respective share of tlile Waters and the right to use it for any

purpose they need.

Historical accounts with state practice do indeedicate that, the Nile Basin is the most
securitized and highly politicized river basin. §hs substantiated by the positions, Nile
policies uphold and divergent strategies employgdriparians. From the perspective of
downstream states particularly Egypt, the Nile rsatonal security issue and any attempt of
using the Nile by upstream states is treated dweatt against the national security of the
country. Sudan is a country in between. It needsater of the Nile for its socio-economic
development, and in relative terms most beneficiaogn cooperation but always on the side
of Egypt in the name of maintaining ‘establishedaoquired rights.” Actually what detains

Sudan in entertaining other solutions is the 195feAment with Egypt. The Nile for

Ethiopia has a lot of implications. It is vital nealizing the country's overall development
and is a national security issue, broadly defin€dis is mainly due to the political

implication of the Nile water that exposes and lgmgles its very survival and territorial

integrity due to Egypt’s role in the Horn of AfricBhus, one can argue that, solving the Nile
guestion at the basin level is therefore solvirgtaf regional political issues in the Greater

Horn of Africa.

The hydropolitical history of the Eastern Nile iodies us that the Basin is characterized by
mistrust and suspicion. The perception of statgarding the Nile is full of hostility. The
overall development and progress of upstream Eidnibpve been perceived as a danger to
downstream states notably Egypt. A strong Sudam leen also professed as a threat by
Egypt. As agreeably noted by Phillips et al (2088) in the Nile Basin “...all efforts by
upstream States to develop the resource are tradsiato a potential zero-sum threat
perception.” One of the objectives and goals of BMSAP/NBI was to build trust and
confidence among the riparian states. To achieMeBENSAP/NBI has been doing its best
and be able to bring officials and experts of thsit states to work together and to speak at
least the same languaffeHowever, officials of ENTRO stated that “we cansay that we
reach on the best level high that is required”{ibithis indicates that it will take time to build
confidence and to destroy the challenges of mistind suspicion that the basin has been

®2'Yacob Arsano, interview with Capital, Monday, 1%Reary 2010, Sallah Shazali and Sherif M.El Sayéd,
March 2011.
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facing in implementing the benefit sharing approadtich needs among others confidence

and trust.

Furthermore, the Eastern Nile Basin is the one wharilateralism overrides the so-called
cooperative/multilateral endeavors. It is not itdthif one argues the Nile Basin is a good
example of the scramble for water. Egypt's meggepts, Sudan's dam construction claims
actions are based on the 1959 Agreement and Ethsopcent unilateral projects along the
Nile and its tributaries are demonstrations of ssctamble for the water of the Nile. This
competition however has had impact in future matiital approaches and adds a fuel to the
already existing mistrust and suspicion. In otherds, “[u]nilateral action in a basin would
mean no cooperation, not even communication or ramédion exchange, over the
management and development of the shared riveaddf and Grey, 2005: 424). Thus, for
the success of any multilateral approach in transtary water resource management, there
should be, in relative terms, convergence of pedicegarding shared water resources. But as
indicated above the Nile policies, positions anatsgies of Eastern Nile Basin States are
contradictory and divergent which in one way or theo manifests the prevailing

unilateralism in the basin.

As noted in Tesfaye (2008: 65), “[tlrade relatioegperience of joint programs, similarity in

major policy direction, tradition of cultural andaal relations and history are among factors
that would influence the venture of benefit sharingd cooperative arrangement.”
Fundamentally, “Benefit sharing requires a commodenstanding, interest and vision as
well as the required political will to jointly maga river basins.” (Arntzen et al 2010). In this
context, benefit sharing arrangement as an approbamanaging transboundary river basin
involves wide-ranging acceptance of the differeméntifying projects and the equitable
distribution of costs and benefits which can ong/ done as a result of joint action and
cooperation. As noted by Sadoff and Grey (2005 42foint action occurs when riparians

act as partners in the design, investment, and eimghtation of international rivers

development.”

Arrangements of monetizing the costs and benefit®iat projects are also issues which
should be addressed after the riparian states agredbe relevance and importance of the
projects. In other words, states must first, befowesting on joint projects, should agree on

the need of the project and the conditions thatilshlbe meet. This is because, the real world

93



is composed of sovereign and independent stateseviaach [state] seek][s]...to maximize
its own comparative advantage by pursuing narraietfyjned national interests.” (Phillips et
al, 2006: 30). In other words, for such kind ofnfoprojects to be effective including good
management of resources, there is a need by pbligaders to be to compromise from a
narrowly defined national interest to the broad@nmon interest of all riparian states. In this
context again the (Eastern) Nile Basin is unfortares downstream states if not including

upstreamers are overriding by their particularateilal interests.

According to Phillips et al (ibid: 156), “A necesgaondition for the success of any benefit-
sharing approach amongst the Nile River co-riparig to generate a new ‘basket of
options,” based on incentives that are powerfulughoto change the paradigm by which

water resource management is practiced in conteamnptimes>>

However, these ‘basket of
benefits/options’ to be discussed or negotiatest Bhould have a foundation where all the
riparians stand together on equal foot as equah@a. There should be a general agreement
between riparian states first to agree on the ostmgrof the Nile waters. Who owns the

Nile? This question must be answered first.

Downstream states notably Egypt has been insiatéd position of considering its veto over
upstream water projects per the 1929 and 1959 mgms which it considers sacrosanct.
Sudan as the second principal beneficiary of tlustquo is standing firm by calling
upstream Ethiopia to recognize its current shaygeashe 1959 Agreement. Thus, the playing
field is not level, as the riparian states arearoequal footing. As the water right question is
not yet answered any attempt of joint developméntader projects or sharing benefits from
such projects is a temporary solution of the Nikgpdte. Thus, the above challenges should

first find solutions to make the benefit sharingjtfiul on the Eastern Nile Basin.

It is worth noting that solving the Nile issue bé&y allocating water or sharing of benefits or
both should be to transform the confifcbetween upstream and downstream states so that

® He was meant that in contemporary times the matfable approach is benefit sharing and it woald b
better if the Nile riparians follow this rather thansisting on the physical water per se.

®According to the Conflict transformation school ‘&lpotential for change lies in our ability to reni,
understand, and redress what has happened, and oea structures and ways of interacting in therrfu”
(Lederach and Maiese 2009: 8). So basically to ghdahe (Eastern) Nile Basin to the better and teefiefrom
the bounties of the Nile riparian states by esshinlig a new system or structure of managing the, ey must
first address the real predicament of cooperatibmis also should be followed by continuous politica
commitments of states and building up of confidesuce trust.
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they will be able to work together and benefit froéine common Nile water resources. As
stated by Lederach (2003) the structural dimensioconflict transformation highlights the

underlying causes of conflict and the patterns @mahges it brings about. The fundamental
cause of conflict or dispute over the Nile watersvater rights and entitlement; the issue of
ownership, fairness and equity. Furthermore, ibines the political, social and as well as
economic needs of the basin states attached watlstiared river-the Nile. These questions
therefore should be answered. Here it should be wtslerlined that conflict transformation

requires the capacity to reflect on the conflictheut being overwhelmed by the present

situation so that short term solutions are integtatith long term strategies. (ibid).

Thus, the major impediment is, the lack of agredntiesk binds all the states and regulates
the overall management of the Nile Basin. This ddag possibly happen if all the (Eastern)
Nile Basin States agree on accepting the CFA aed amew era of cooperation in the Basin.
In other words, any cooperative engagements in NHe Basin should adjudicate the
principle of equitable and reasonable utilizatigyaiast the so-called ‘prior use, historic or
acquired rights’ which is critical for cooperati@md regional integration beyond the river.
This has to also be reflected by state practicg®ruk the signing of a mere treaty. For
benefit sharing to be effective in the Eastern Wisin, therefore, equitable and reasonable
utilization of the Nile water should be declared @md the unjust status quo. Without such a
condition any attempt of joint projects are sherint solutions for a problem and shelving
fundamental issue of water right for tomorrow; whigill provide the Nile Basin States no

solution of the fundamental problem.

5.2. Scenarios of Water Sharing and Benefit Sharing Arrangements on
the Eastern Nile Basin

Looking at the different policies and positionstloé Easter Nile Basin states regarding water
sharing and benefit sharing arrangements as weheaslifferent strategies they pursue and
current state of affairs on the Basin, it is poesio come up with four different scenarios.
One thing which should be noted is that in dealinify the nexus between water sharing and
benefit sharing arrangements there is the issutakKing at the basin at large as one
geographic unit and making a distinction between Nlile Equatorial Lakes Basin and the
Eastern Nile Basin. This is mainly due to the fdt the water sharing arrangement is a

basin wide project that involves all the Nile lib states in both the White Nile and Eastern
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Nile Sub-Basins. Whereas issues relating to besbéting arrangement are those different
projects being treated separately as NELSAP andAEN$lence, dealing with these two
issues is based on such an approach- in this tivelsen | say water sharing agreement it is
about the whole basin and the benefit sharing snthat which focuses on projects of
ENTRO/ENSAP. Below an attempt is made to make diearfour scenarios identified and

their respective implications.

5.2.1. Water Sharing Agreement Without Benefit Sharing Arrangement
This scenario could happen if the Nile Basin stateald agree on the physical allocation of

the water of the Nile and pay no attention to avgtjdevelopment projects in line with the
benefit sharing approach. Put another way, thisdcoaterialize when the Nile Basin States
agree on the volumetric allocation of the Nile watnd disagree on, may be, the
monetization and quantification of the differentnbbts identified from joint water
development projects. In this regard, despite pecifically an agreement for volumetric
allocation of water, by declaring the equitable aedsonable utilization principle the CFA
can be taken as such an approach. Basin statbssiregard may relegate on the different
projects in ENTRO/ENSAP and focus on their own @ct§ and maintaining the water that is
to be allocated to them. This is, however, far fribra challenges that the Nile Basin states
faced; which will force them to manage the Nile @vatin integrated manner for mutual
benefit. In this context growing climate changet tt@uld pose negative impact on the basin
and a consequent deterioration of both the quahity quantity of the Nile water will oblige

the basin states to come to table and solve tHagmothey have faced.

5.2.2. Benefit Sharing Arrangement Without Water Sharing Agreement

There are two choices for the Nile Basin Statesaime up with a kind of benefit sharing
arrangement without water sharing agreement. Omdén the basin states focused on joint
development projects without a need for water sigagntitlements. “Such a scenario reveals
that the operation of benefit sharing arrangeméat tdid not call for a water sharing
arrangement is possible in a situation where beskéring projects are of such a nature that
did not impact the existing water use pattern’na basin states (Mulualem, 2009: 105). This
would involve the establishment of the Nile Basion@nission with a total rejection of the
signing of the CFA or replacing it by an agreematt focuses on joint water development
projects per se. In other words, it is one meanspefpetuating the status quo and

institutionalizing the so-called prior agreemerggarding the physical water and the water
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rights of riparians. This is unlikely to happenugstream states have signed the CFA and are

calling the remaining riparians to join the deal.

The second choice for Eastern Nile Basin statesdcba signing a new benefit sharing
agreement that openly discard prior partial agregsnbut with broader issues on the table
beyond the water. In this context the concern tsomothe volumetric allocation of the water
for riparian states but to come up with differeenéfits from different projects. This will
involve then to monetize and quantify who gets winain the different joint development
projects and investments on the Nile which willeakne and consider a number of factors
discussed above such as political will and needthef projects, perception, trust and
confidence, relatively peaceful history of hydrapoal relation between the Basin states and
so on qualities which the Nile Basin actually lackarthermore, it should be noted that as a
matter of fact because they are sovereign entitigsle dealing with the benefit sharing
arrangement riparian states are also very muchested in maintaining their water share
from the shared river. Hence, the acceptance sefg¢benario in any of its forms is far from
the reality on the ground so is the possibilityroplementation.

5.2.3. Benefit Sharing Arrangement Pending Water Sharing Agreement

In this context the objective is to ‘enhance coapen’ on the so-called issues that are not
directly linked to the water. The concern is, erdiag joint development projects and
continuing the negotiation on the major issue otewaharing until both upstream and
downstream states agree on the disputed artictkeoCFA. This in one way or another is
what Egypt and Sudan are calling for following 8igning of the CFA by upstream states.
From the perspective of downstream states it issiples to establish the Nile Basin
Commission without an immediate signing of the C&i#l then continue the negotiation on
water sharing until all riparians reaches on cosgenFor both states the Commission will
undertake the works of the NBI and different subibgrojects-such as the ENSAP ones
which are, as mentioned in the previous pagesdoarse¢he benefit sharing approach. Be that
as it may, the problem is most of the projects arep by ENTRO/ENSAP are still technical
and on paper. What challenges the implementatiorditiérent projects identified by
ENSAP/ENTRO are lack of ‘continuous country comnatrh and availability of fund.’
(Sherif M.EI Sayed, 15 March 2011). In short, inmpéntation of these projects is lagging
because of the lack of finance, the reluctancelackl of political will and mistrust mainly

from downstream states particularly Egypt and isception of itself as the hegemonic
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power in the Basin and trying to dictate what sddag¢ done. This in turn shows the fact that
Egypt's attempt is using the benefit-sharing apgroa a way that may allow it to exploit the

common resource of the Nile under a quasi-shaongdla that itself has defined, solely for

its own benefit. (Phillips et al, 2006: 31).

What would happen in the Nile Basin was such a awenEstablishing the Nile Basin
Commission by declaration of presidents of the Basates was meant an institution that
would replace the overall responsibilities and vgodf the NBI including the sub-basin
projects. And the move was to invest on the difieggrojects of the NBI under the general

guidance of the Egypt and Sudan dreamed Nile Baginmission.

Nevertheless, for the CFA signatories negotiatsoovier and what is important is to sign the
CFA so that the Nile Basin Commission will be eBslied and the Nile can be managed and
used together by the riparian states equitablyraadonably. From this one can understand
that the division is between those who needs tomtaai the status quo and those who needs
its reversal. Egypt's and Sudan's call for esthivigs the Nile Basin Commission without
signing the CFA could be interpret as part of tlgiaying tactics to complete their unilateral
hydraulic constructions and credgst accompliprojects so that “the harder it may prove to

negotiate a Nile Basin agreement.” (Mason, 2002).17

5.2.4. Two Agreements of Water Sharing and Benefit Sharing Arrangements
If there is the political will and the confidencetiveen the riparian states the CFA is an

opportunity to come up with two agreements of watering and benefit sharing approaches
in the Nile Basin. The idea is to adopt an agredntigat incorporates both approaches in
separate documents as well as one single documnetiitis regard Articles 4 and 31 of the
CFA can be regarded as steeping stones for thigl@# of the CFA openly declares that
“Nile Basin States shall in their respective temigs utilize the water resources of the Nile
River system and the Nile River Basin in an equ&adnd reasonable manner.” It further
outlines the different factors to be used to deteenthis equitable and reasonable utilization
of the water. By so doing the CFA is declaring Weger right of each riparian state and its
share in accordance with the relevant factors rmaead. Under Article 31(1) the CFA
declares that “Nile Basin States shall recognize uhility of sub-basin organizations and
arrangements.” This is the recognition of the sabiib arrangements of the Nile-ENSAP and

NELSAP and their respective water related projedtsch, in fact, do have a character of
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benefit sharing arrangement. This should be cldawever, that these sub-basin
arrangements are in “consistent with those of the River Basin Commission and with the

principles and rules set out in, or adopted unither Framework.” (Article 31(2) of the CFA).

Taking the current state of affairs into considerabased on this scenario, arrangements can
be made to solve the Nile waters dispute and teigeoa lasting solution. By signing the
CFA Eastern Nile Basin states can continue negaogiabn the different benefit sharing
projects. In this case, studies should be madel@ftifying possible benefits from joint
development projects and their monetization or tfieation. This could include making an
arrangement of ‘who gets what’ and mechanismswiilaenhance ‘equitable and reasonable
sharing of the identified benefits.” This could assitate enhancing the already established
Benefit Sharing Framework of the Nile and strengihg the existing arrangements of
ENTRO/ENSAP and implementing the fast-track prgdotdevelop confidence and trust. In
some way or another, because the Nile Basin stat@sot coup up the different challenges
that they may face in managing the Nile River Basiey should come together and discuss
possible way outs. Furthermore, they could alseligvnew water resources that they can

share and enhance cooperation and strengtherrefagions.

In this scenario what is important to note is thg@anian states obviously could not benefit
optimally from the Nile waters if they simply allate the water between themselves alone
without establishing an agreeable tool of sustdynatanaging the resource with long term
strategies. In other words, it is apparent to ereatadoptive mechanisms of Integrated Water
Resource Management (IWRM). By definition, IWRM ‘ia process that promotes the
coordinated development and management of wated, #nd related resources, in order to
maximize the resultant economic and social welfarean equitable manner without
compromising the sustainability of vital ecosystefiXie, 2006: 4 citing Global Water
Partnership). In simple terms, IWRM involves stakebrs from local to international level to
sustainably manage and benefit from the commordyeshwater resources which in one way or
another is related the central foundations of tleeefit sharing approach. Therefore, after
declaring the right of the Nile basin states to tise water of the Nile in their respective
territories in equitable and reasonable mannertvea CFA, there should be arrangements of
developing or continuing long term strategies of thenefit sharing framework so that the

riparians can benefit all without harming one aeoth

99



5.3. The Cooperative Framework Agreement-Would it solve the Nile
Question? In Search of a Lasting Solution

By nullifying the so-called prior agreements on thide (the 1929 and 1959 agreements)-
which “did not provide any basis for cooperation of amyni” between upstream and

downstream riparians of the Nile (Yacob ArsanoMarch 2011)° the CFA is believed to

provide a new platform for cooperation betweenrtparians of the Nile. The key concept of
this agreement is equitable and reasonable utdizaif the Nile waters. Strictly speaking, as
stated in previous pages, the CFA as an agreemerttiabout the volumetric allocation of
the Nile water. But it also involves other issuest@ining to Nile River such as development,
management, protection and utilization. Thus, logkat the key issue of ‘equitable and
reasonable’ utilization with the positions of thde\riparians, and an apparent future water

allocation, the CFA is more or less a water shaaigiggement.

In any case, up to now, six riparian states hageesl the CFA and D.R. Congo is expected
to sign soon. As a result the CFA is in a positddrbeing a legal document that binds the
signatories following its ratification as per alic42 of the CFA. The sad story of the

situation, however, is that no downstream statenohyet signed the agreement because all
the signatories are from the Nile's upstream. Tamé again downstream; Egypt and Sudan
has declared that they will not sign any new watering agreement unless it recognizes
their *historic or established rights’ as per pramionial or bilateral agreements. For such a
reason they have rejected the CFA and vow notdo B1 the future until what they are

demanding is fulfilled.

Some of the reasons that both Egypt and Sudandbsigning the CFA and their sticky
position of holding prior partial agreements asdbig and recognizable are a result of some
(mis)calculations. One is their threat perceptibrupstream water developments and their
fear of leaving security to other states (upstreaaindhis can best be expressed by saying
deep-rooted mistrust. Second, is their perceptioregional hegemonic power able to deter
the moves of upstream states by using all sorfgowfer from warning to withdrawing from
the NBI to the threat to use any means suitablpratect their *historic rights’ (especially

Egypt). The third reason could be also the reaBanhthey were using the negotiation on the

85 E-mail interview with Yacob Arsano, PhD, Associ@mfessor of political science & internationalatedns
at Addis Ababa University (14 March 2011). Sen7odarch 2011 received on March 14, 2011 5:21
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CFA as something that will take time; may be twa amore decades. In the mean time it
seems that they were very confident that they wauolchplete their unilateral projects that
would make them the sole beneficiaries of the Niiers by systematically precluding
upstream states from the use of the Nile wateutiirfait accompliprojects. Nevertheless,
things have gone the other way and their threaititiedraw from the NBI as well as their call
for continuing the negotiation fall on logically afeears of upstream states as the later go
ahead with the signing of the CFA. Thus, after Mdy 2011 it is likely that the Nile Basin

Commission will be established by the signatorgeplanned on time.

Nevertheless, unless the upstream-downstream deagnt over the CFA is resolved it will
take the basin nowhere except incubating conflithsls, needless to say the only solution to
avert any potential conflicts on the Nile is cogiem. It is time therefore for the (Eastern)
Nile Basin states to agree and go ahead with gigtile CFA. According to Mustafa, a
Sudanese engineer, “Egypt [for instance], has herabption [other than signing the CFA],
as it is the weakest ring in the chain.” (Musté8dylarch 2011). Mustafa, also added that,
Sudan has not yet signed the CFA because of thesyme from Egypt but this will not
continue. The idea is, downstream states are watgrients and the water is in the hand of
upstream states so it is better if they cooperdtte tiveir upstream neighbours and enjoy the
bounty of the Nile together. Mustafa is too optitrtizat downstream states “will not only
sign the agreement [the CFA], but they will be lgeders in commending its benefits.”

For Anthony Turtof® (8 March 2011) “if the CFA is underpinned by robbsnefit-sharing
agreement, then it will become the foundation okea and better Nile Basin” which means
the downstream states will join. Yacob (14 MarciP0also stated that Egypt and Sudan
will also join the CFA. For him this is because ¢apting CFA is in the best interest of
downstream countries ...[and it]... does not entail &@ym to the interests of’ these
countries. There are also arguments that becaubeElggpt and Sudan are to lose their claim
of historic or established right based on the 19if&eral agreement “they have made it clear
that they won't accept such a “loss” and thus, mray conclude that they won't join unless
some change is introduced to the CFA (amendmeraragtee, etc).” (Dereje, 15 March

2011). Nevertheless, amendment of the CFA is walikely in a way that Egypt and/or

®*E-mail interview with Dr. Anthony Turton, Environmel Advisor, Speaker, Author of a number of books,
journal articles on versatile issues related toewaSent on Monday, 7 March, 2011 8:57 received wesday,
8 March, 2011 7:09
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Sudan wants because of the basic reason of thgréie&saent is maintaining the status quo or
not, where upstreamers never accept. For Derejes “also likely that they [Sudan and
Egypt] may opt to join the CFA and neutralize tteryvagreement and the Commis$ion
through various stalling tactics and issue diversitstead of staying out and see what the
other riparian countries might do.” (15 March 2011)

The other argument that strengthen that Egypt ardu$ could sign the CFA are the choices
left for them and the resultant costs and benefithese choices. In contemporary (Eastern)
Nile Basin there are two choices that are leftdownstream Egypt and Sudan. One choice is
joining the CFA and work with upstream states coafpeely by renouncing old and partial
agreements so that declaring equitable and reasounglization. The second choice is to go
ahead with their unilateral undertakings by peesiy rejecting the CFA. The choice is their
own and needs political commitment and decisionvexideless, they know that as
downstream states the cost of non-cooperation chrand damaging as the water itself is not
in their hand and they cannot also stop the umdatmove of upstream states. Downstream
states therefore has no any option except sigmag2FA if they are to benefit much from
the Nile.

The question is, however, when will downstreamestatign the CFA, if they do? One thing
which should be clear is that in the near futuriteethe closing day of signing of the CFA,
it is unlikely that they will sign as it can be at®/ understood from their current position on
the Nile and the internal political situations ttlhey found irf® The probability for their

signing will be perhaps through the process of ssioa after 14 May 2011. This would
require the involvement of external parties like iWorld Bank in pressurizing downstream
Egypt to come to table. But again their signinghaf CFA by itself is not enough and will not

end the Nile dispute as well. This is because tR& @as also unfinished jobs regarding

®The Commission is to refer to the Nile Basin Consiais that is going to be established after the GFA
signed and ratified by the needed majority of caaatand most likely will be established after 14yW2011.

*In this context the unfinished job of South Sudantependence and the following negotiations oraail
boundary demarcation as well as citizenship issu@é major concern of the Sudan. It is being etgukthat
South Sudan will declare its independence on Jul®091 which is after May 14. The situation in Egig
different. Following a public revolt lasted for Bys a man who crowned as president for 30 yeawsniH
Mubarak has ousted from palace and it is militdagt is undertaking care-taker administration in fEgiNow
Egyptian military rulers are busy in restoring peand stability domestically and their focus isckhin such a
way. Presidential election in Egypt is planned éocbnducted within six months which means after My for
both countries if they are to accept and sign tR& € is through accession which could be after Mdy 2011.
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determining equitable and reasonable utilizatiolaiar days of an apparent allocation of the

Nile water among the littoral states of the River.

The problem is mainly due to the an un-assignedyhtetio the different factors outlined
under article 4(2) of the CFA in determining egbiéaand reasonable utilization of the water
of the Nile. As stated under article 4(4) of theACF

The weight to be given to each factor is to be

determined by its importance in comparison with thfa

other relevant factors. In determining what is a

reasonable and equitable use, all relevant factoesto

be considered together and a conclusion reachethen

basis of the whole.
Put it in other terms, the weight to be given te thentioned factors is by negotiations
between the riparian states. For experts such #soAn Turton (8 March 2011), “The law
[CFA] is deliberately vague in this area for go@éson.” For him before assigning weights
to the mentioned factors in determining what isitdpe and reasonable utilization there
must be a foundation and this foundation is ‘poditiagreement which could be followed by
law of assigning weights-which is the matter of efpl the negotiating parties to
consider.’ (ibid). The idea is that first the rigaristates should politically agree on declaring
equitable and reasonable utilization as a genendirgy principle then assigning weights is

the concern of experts negotiating.

Once the riparians overcome the “predicament [tta#us quo by signing the CFA]”

assigning weight is a “problem [and] by definitithris can be solved” as a result it will not be
a challenges. (ibid). In line with this for Mustgfa March 2011), the un-assigned weight of
these factors “is always a challenge, even fouades of work on the international water law
failed to provide specific answer to this thornyestion...but each challenge could be
transferred into a step in the road of successt’these experts the un-assigned weight of
these factors will be solved as a problem and Nparian states will agree on and will not be

a challenge in huge amount.

The idea of considering an un-assigned weight eseahfactors as less challenging in some
way or another, however, is problematic. As notgcEbmusa (1997: 308) the un-assigned
weight of “factors open the door for parties to tbenflict to accent those that are

advantageous to them...” This would be most sonrzasins such as the Nile which is highly
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securitized and consequently where the upstreammsto@am riparians do have divergent
positions and strategies. Therefore, reaching gengrally agreed and acceptable formula of
water sharing will not be an easy task. In thisternfor instance Egypt and Sudan may
accentuate on the population dependent on the,b&dsting and potential use of the water,
the extent and proportion of the drainage are&enterritory of each Basin State (especially
Sudan) and so on, to best maintain their intenedtta perpetuate the status quo on the Nile.
Ethiopia, on the other hand may stress on contabudf water, the effects of the use or uses
of the water resources in one Basin State on @hsm States-to win over negotiations on
the positive repercussion of dams in Ethiopia tavmgiream riparians. Based on the
divergent positions and negotiation strategieshefriparian states considering the factors as

less challenging is, therefore, erroneous and auahg).

In line with this, the negotiation for reallocatiah the water after the establishment of the
Nile Basin Commission will also face another chadje which in one way or another linked

to the previously mentioned issue. It is undersadihe that negotiating on a situation where
there is no weight assigned for the factors wilt he easy and negotiations for assigning
weight will take time. It will take years that or@nnot predict. But in a basin where

scramble for water is in its peak in the years @jatiation for the equitable and reasonable
allocation of the waters of the Nile, in the megmnet of reaching on an agreement, the basin
will witness escalation of unilateral actions. Tkugl make things worse and challenge the

move to solve the Nile question in the future.

The other contentious issue in the process of cpram with an agreement of managing
transboundary water resources is striking a bal&eteeen the principles of equitable and
reasonable utilization and obligation not to casigeificant (or appreciable) harm. A through
reading of the CFA gives us a picture that puts'tbesignificant harm’principle under the
principle of equitable and reasonable utilizatidicording to Article 5(2) of the CFA any
action of a riparian may cause significant harmttme utilization of another riparian state if
its use of the water of the Nile disrepute thedexbutlined under article 4; which proclaim
equitable and reasonable utilization. The disagesgraver article 14(b) also has to do with
the upstream and downstream divide on what cotesitsignificant harm’ despite the way
to define this was through the new conceptvdter security.'Upstream states compliments
article 14(b) in a way that fits the principle a@fugtable and reasonable utilization; stating that

“not to adversely affect the water security of atheoNile Basin Staté On the other hand,
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downstream states’ firmly struggled to rewriterita way that acclaims the no significant
harm based ofestablished or historic rightsdoctrines by proposing an argument which says
“not to adversely affect the water security anofrent uses and rightof any other Nile
Basin State.(femphasis mine).

Most of the time, the postulation is that ‘it igastg upstream states creating harm on
geographically weak water recipient downstreamestatAs noted by Elmusa (1997: 324)
“[e]ven if an upstreamer’s dam can withhold watent the downstreamer, the later might be
able to deny the former water by political and otheeans, thus effectively reversing their
stream positions.” This is what has been the episodthe (Eastern) Nile Basin. In other
words, practically in the Nile Basin, it is not tygam states which are creating harms on the
water utilization of downstream riparians ratheisithe reverse. Basing their arguments on
an old and bilateral as well as colonial non-inclesagreements, downstream states of the
Nile have been implementing unilateral projectst thdl complicate the Nile issue in the
future. The unilateral projects can be interpredsda downstream harm against upstream
riparians because the intention of the projecte imonopolize the Nile water by creatifagt
accompliprojects so that no water would be left to upstretates. Furthermore, the political
as well as diplomatic clouts of downstream E§Ypt no way can be interpreted other than
denying the means for upstream Ethiopia and preuajuéthiopia (and to a lesser degree
Sudan) systematically from utilizing the Nile water

Thus, signing the CFA is a necessary but not gafficcondition in resolving the Nile
guestion. As a necessary condition “the CFA is gomstep forward because it breaks the
impasse created by the 1959 Agreement.” (Turtona8ch12011). Therefore, the CFA is the
destruction of the real conflict on the Nile. Indiwith this it openly declares the principles of
equitable and reasonable utilization as its cost@me. By so doing it entitles all riparians of
the Nile to utilize the Nile waters in their respee territories for any purpose they need in
equitable and reasonable manner. In line with tHs|ccepting the CFA is a critically
important basis to avoid unilateralism and to ewkarooperation in the Nile basin. (Yacob,
14 March 2011). The CFA is not, however, a suffitieondition in solving the Nile question

% In this regard the different strategies that Egypiployees, as discussed in the previous chagsee been
targeting precluding upstream states from utilizthg Nile waters. The unilateral actions of impleieg
grandiose and ambitious water projects as wellodiigal moves promoting proxy war in the Horn ofrika to
destabilize the region so that it affects EthiopNew Valley Project planned to be completed @ilj72and its
diplomatic move of objecting international funds €épstream projects are significant harms that Eggg been
causing on upstream riparians.
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and is not a lasting solution by itself. There dddae long-term strategies and mechanisms of
strengthening the joint management of the Nile Bas one geographic unit as a basin and
enhance the sustainability of its use to optimedll@nd its protection for mutual benefit and

win-win gains. This will help to overcome the diéat challenges that the Nile Basin has

been faced.

The Nile Basin is also witnessing alarming popolatgrowth. According to the United
Nations Population Division, by 2050 the populatime in the Eastern Nile Basin Countries
is estimated to reach more than 375 million intladl three countries including South Sudan.
Where in each Ethiopia, Egypt and Sudan (both Namth South) 173,811,000, 129,533,000,
75,884,000 respectively. The question which needs an answer is, would tle\Nater be
sufficient to meet the requirements of this growpapulation? quenching a multitude of
thirsties? produce the food needed to feed thepelamion? The Nile is a closed system
where no water is left to the sea. It is being asgloited and used. To meet the need of the
rapidly growing population the basin states ofifhle should employee mechanisms of using

the Nile sustainably for mutual benefit and lookfugher strategies beyond the water per se.

Furthermore, like the attempts of the 1997 UN Caotio& which highly influence Nile
negotiations, the CFA is weak in terms of riveribaaanagement. It actually tries to entalil
the management and protection of the Nile RiveriBBasd obliges riparians to “take all
appropriate measures” to conserve and protectNile Basin and its ecosystems’ in their
respective territories “individually” or “where ampriate jointly” (Article 6). Hence,
environmental enigmas such as an ever threatenimgate change, deforestation,
desiccation, and land degradation which in turretdetating the quality and quantity of the
flow of rivers are challenges that Nile ripariaasd ahead. In line with this increase siltation
and sedimentation in downstream dams are alsoetiyggs. These all can be mitigated by
cooperative engagements beyond the mere waternghfsrmula and not by unilateral
undertakings as well. Therefore, there should behax@sms of pointing out possible benefits
and costs and their equitable and reasonable sisarecentives of cooperation in jointly

managing the river as one geographic unit and itagkhese challenges.

’® United Nations Population Division, World PopulatiBrospects: The 2008 Revision Population Database.
Available athttp://esa.un.org/UNPRiccessed on 3/13/2011 11:36 AM.
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Finally, the CFA should be supported by a systeat will bring all riparian states together
for win-win gains and solve the Nile question penewaly. Following this, the basin states
could be able to share both the water and the heriefm the use and non-use of the water
and strengthening their relations and create abétile Basin. The CFA is, therefore, a
golden opportunity to solve the Nile question bat sufficient and should be supported by
other mechanisms that involve the basin statesnsider benefits and cooperate beyond the

water per se.

5.4. The Future of Eastern Nile Basin-Making A Balance Sheet: Conflict
or Cooperation?

As discussed in Chapter Two of this thesis it isbpble that both conflict and cooperation
can co-exist in a given transboundary river bashe problem, however, lies on the degree
of unilateralism and multilateralism that existghin the basin. In line with this, the issue
that divide the basin states and their positionmportant. In this regard, contemporary
(Eastern) Nile Basin is attesting the coexistentd®ath unilateralism and multilateralism
where the former is dwarfing the later. By defimiti if unilateralism is outweighing
multilateralism, there is high probability for cdiofs to emerge as the implication is, there is
little or no cooperation. This in turn do have népercussions in the future relations of the
basin states and the overall situation in the b&syypt is working day and night to complete
its grandiose unilateral projects; the New Vallegject as planned in 2017. Sudan has also
been constructing a series of dams along the midénalNd its tributaries like Tekeze-Atbara.
Ethiopia is also doing its best to utilize the Na@aters and is undertaking various irrigation
and hydropower hydraulic projects along the maile Mind its tributaries including the its

new hydroelectric dam on the Nile; the Grand Millierm Dam.

The Nile Basin states have not yet also reacheanoagreement of settling the dispute over
the CFA. Upstream states are calling for estabiigla system based on the principle of
equitable and reasonable utilization of the Nildewand creating a mutually agreed basis for
cooperation by reversing the status quo. On th&raogn downstream riparians have insisted
on maintaining the status quo based on partialeageats which have never been accepted by
upstream states. The battle now is, therefore, detvaccepting a principle that is backed by

customary international water law i.e. equitablé amasonable utilization in one hand and
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those doctrines which do not have such a quakty‘historic or ancient rights or prior use’

on the other hand.

The positions, Nile policies and different strag=gof the riparian states of the Eastern Nile
are also at odds and contradicting each other aoltieg in divergent move. It is therefore
difficult to come up with a generally agreed franoekvand point of reference with such a
situation. The question is then whether there esfaay(s) to converge these divergent and
contradictory positions between the riparian statdbe near or far future. The only solution
at this point in time is if downstream states jtie CFA and continue the cooperation that
has started within the NBI framework by establighenpermanent Nile Basin Commission.
Predicting the future is a difficult job. As mentid in the previous pages, for pundits, there
are incentives and factors that requires both Egypt Sudan to join the CFA. But from the
perspective of contemporary position of these stdtey seemingly will not join the CFA in
the near future. And if they do as they have tlemead to withdraw from the NBI, new era of
deadlock will be the next destiny of the Nile Basihich is actually a move of back to the

future.

The most important thing that should be addrestsis, the fate of NBI itself and its sub-
regional arrangements. What makes Eastern Nileréifit as a sub-basin in the Nile system is
it is shared by four riparians while two are moswdstreamers; Egypt and Sudan, Ethiopia
and Eritrea are upstreamers and Eritrea is an wdrsevith no participation in the NBI.
Hence, the problem is under current state of affidie proportion is 1-to-2 and ‘if Egypt and
Sudan withdraw from the NBI as they warned ther# b8 no ENTRO/ENSAP.’ (Sallah
Shazali and Sherif M.El Sayed, 15 March 2011). Thein reason for this is the issue of the
CFA. For people in ENTRO before the legal deadlaska result of the CFA things were
going smoothly. But now the CFA is becoming a arajle for ENTRO as the position of the
member states of ENSAP is contradictory. (ibid)r EINSAP to exist or to continue
performing its entrusted functions therefore theh®uld be mechanisms of solving the

divergent positions of the riparians.

The only thing that the Nile Basin states can dawuert conflict is engaging themselves in
and strengthening cooperation to mutually beneditfthe Nile. Cooperation is the only way
out. But things at this point in time are blurréthe only thing that one can do is logical

speculation. Hence, if Egypt and Sudan join the CiRAt will be a golden opportunity for
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the Nile Basin at large in tear downing the majmdicament (the so called historic rights)
for further cooperation. If it so happen, it withye a new era of cooperation on the Nile and
riparians can achieve the golden Shared Visiom®fNBI. In this regard the CFA should be
followed by an arrangement of a benefit sharing Blpproach with projects that involves all

the (Eastern) Nile Basin states to mutually beriedin the Nile bounties.

On the other hand it is also likely that both Eggptl Sudan will insist on claiming the so
called‘historic rights’ and remain outside the CFA. The implication isyef@re, the states

are deciding to go ahead unilaterally with thespective projects and the cost will be huge.
Here the divide is basin wide in nature as upstreansus downstream. The former who
signed the CFA and will establish the Nile Basim@aission as intended and the later who
reject and decide to be out of the deal. Especiallelation to Eastern Nile Basin if there
will be cooperation that will be established if thew state South Sudan join the CFA.
Nonetheless, there will be no cooperation in th&rbd Egypt and Sudan withdraw as they
warned and the cost will be huge. In this contéxg¢ (Eastern) Nile Basin will witness

nothing other than competition for water which s@eeds of conflict-may be a violent one.

Taking the existing downstream unilateral projéetspecially Egypt’s) and their completion
as a base one can also speculate that in the futuvastreamers will join the CFA. But the
problem is that, they will follow another delayitagtics in negotiations of both allocation of
water as well as implementing the different multgmse projects identified and prepared.
This in some way or another could entail the camtion of unilateralism under pseudo

cooperation institution. The future is too uncertaist simply opened for speculations.
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CHAPTER SIX

6. SUMMARY AND CONCLUSION

Managing transboundary water resources is not awagy and simple. Especially in a basin
such as the Nile which has been characterized bynaber of inconveniences the task is
difficult. With growing environmental degradationnch climate change which poses
challenges in both quality and quantity of waterweell as rapid population growth that will
definitely increase the demand for water, it isappt for riparians to follow cooperative
approach of managing the Nile. In contemporary N#lasin, the riparian states have
employed mechanisms of managing the Nile throudtamsitional organization known as
Nile Basin Initiative (NBI). The NBI has a SharedsMn “to achieve sustainable socio-
economic development through the equitable utibmadf and benefit from the common Nile

water resources.

Through the NBI to achieve the Shared Vision, tBastern) Nile riparians have followed
two approaches/tracks. One is the legal track whiaimly focused on high level negotiations
between Water Ministers of the Nile riparians forbasin wide Nile agreement- the
Cooperative Framework Agreement of the Nile whidh then establish a permanent legal
regime or institution know as Nile Basin Commissidie cornerstone of the CFA is the
principle of equitable and reasonable utilizatiBy.so doing the CFA throw out the unfair
status quo and the so called prior agreements wiashbeen claimed by downstream states
as binding and recognizable. This, however, hagsmieeen accepted by upstream Nile states.
It is this unfair status quo which for long impetthe Nile riparians from working together
and promoting unilateralism directly or indirectljtius, the CFA is all about the destruction

of this predicament on the Nile Basin.

The negotiation for the CFA has culminated therliie decision of upstream states to sign
the CFA on April 2010 during the extra-ordinary rimeg of Nile-COM at Sharma EI-Sheikh-
Egypt. This signing of the CFA on May 14, 2010 hysweam states has opened a new
history in the Basin. Downstream riparians haveosep the signing of this agreement as a
unilateral move of upstream states. Hence, the ntause for the division between
upstreamers on one hand and downstreamers onhtbehand is Article 14 (b) of the CFA.

The battle between the up and down streamers oNileeregarding this article is between

110



those principles backed by international water &yuitable and reasonable utilization in one
hand and those doctrines which have no such atgypsior use, established or historic rights
on the other hand. While the former is a base itoghall the riparians of the Nile with equal
footing, the later is a blow of downstream staepérpetuate the unfair status quo at the
expense of upstream states. In any case, whetharstt@am states accept it or not, the CFA

has ruined the unfair status quo.

The second track in the NBI is the technical trdokthis track the main focus is on project
preparation that can be implemented on the groBased on the Shared Vision, Eastern Nile
states-Egypt, Ethiopia and Sudan have set up aijpmestment program known as Eastern
Nile Subsidiary Action Program (ENSAP) with an extdee arm, Eastern Nile Technical
Regional office (ENTRO). (ENTRO, 2009:3). Under BRID/ENSAP different investment
projects, of which six fast-track to provide betsefon the ground and two long-term
multipurpose projects, have been studied and pedpand most of the studies of the projects
are finished and waiting for funding for implemetrdga. Watershed management and Ethio-
Sudan Transmission Interconnection are being impleead.

Hence, the approaches that are being adopted higriadile riparians can be labeled under
two approaches. The legal track that results inQR4 is based on a water sharing approach
and the technical track that focuses on prepaoirg jnvestment projects is purely a kind of
benefit sharing approach in orientation. In linghathe later Socioeconomic Development
and Benefit Sharing (SDBS) framework of the Nilepiepared by the NBI. This study,
therefore, has attempted of investigating and amadythe complex relation between these
two approaches in Eastern Nile Basin.

Benefit sharing as an approach is a new developimefbcusing on the different benefits

that can be derived from both the uses and non-afsié® water rather than focusing on the
volumetric allocation of a shared water. Theordjcgpeaking the benefit sharing approach
is the best way of managing transboundary watesuress and the benefits this approach
typifies-benefits to the river, from the river, laese of the river and beyond the river are
multicolored foods on a table. Nevertheless, imgetation of this approach is not a bed of
roses as it need conditions for its fruitfulness.aN transboundary river basins are unique in

different aspects, the implementation of the beéngfaring approach in any of its forms
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differs from basin to basin and requires differeanditions based on the context that the

basin founds.

The main argument and philosophy behind the regemdpularized concept of benefit
sharing is its quality of reducing tensions ovee thtilization of transboundary water
resources by diversifying issues of cooperationwbeh and among the basin states beyond
the water. The idea is, because non-cooperatiortdsts and cooperation do have benefits,
states should engage in cooperation by diversifgimd) broadening issues of negotiation. The
idea was that, the more the broader the tablecibéiter the degree to accommodate interests

of riparians.

The focus of benefit sharing in the context of tliée is taken as an instrument to ease
tensions over water allocation or water sharingiassby investing on joint investment
projects. The focus was simply ‘to see and shanefiie beyond the river and then to bring
the states together to work on water related isstiég initial focus has been targeting on
issues other than allocation or sharing of the @rasof the Nile and bringing the riparian
states of the Nile so that confidence and trustidccdne build. Implementing the benefit
sharing concept do requires different conditionsd A the long run, the idea was that, water
storage dams will be build in upstream Ethiopiachihwill save water, generate hydroelectric
power, and supported by a watershed managemenivthatl minimize or remove siltation
and sedimentation in downstream so that increaserwapply and efficient use of water and
productive land. At this point in time, howevdngtbenefit sharing approach on the Nile in
large scale is more of a paper value as the comdithecessary for benefit sharing are not
met or fulfilled.

Many reasons can be enumerated why the benefinghamrangement in the Nile Basin at
this point in time as well as in the near futurdl wot be effective. Among others the basic
hindrance to implement this approach in the NilsiBas that, the Basin is in short of almost
all the conditions needed. Suspicious and misubs$tydropolitical history, low economic

capability, religious and cultural diversity, lowatle and economic ties as well as stiff
hydropolitical position and divergent Nile policiage the major features of the (Eastern) Nile
Basin. In line with this the ‘non-water’ politicaklations between the riparians has had
negative repercussions. In this regard the culpgliielongs to Egypt. Egypt’s overall non-

water relations are meant machinations of maingithe status quo on the Nile and so is the
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benefit sharing approach which in fact deepen trstrost between riparians. And above all
the (Eastern) Nile Basin is characterized by latlagreed principle or common point of
reference that declares common ownership of the Hild its overall management. For
benefit sharing to be effective, therefore, it ddaueet the precondition of having a general
agreed principle. Furthermore, the implementatiendiit sharing approach will be realized
as result of lengthy and complicated negotiatiohagveeing on the investments identified,
guantification and monetization of benefits andtgokcation of the projects, the issue of

ownership of the projects, which actually will tatikae.

The positions, policies and (unilateral or muleiat) strategies of the (Eastern) Nile riparians
have been also at odds and contradictory that nehaking the benefit sharing approach
difficult in the Basin. In this context, the mostntentious issue in the hydropolitical relation
of the Basin states is water right, entittemenbwnership. While downstream states need to
maintain the unfair status quo which bases itselpartial agreements (colonial or bilateral),
upstreamers have called their downstream neighbtursise the Nile equitably and
reasonably in accordance with customary internatiowater law. In simple terms
environmental benefits ‘to the river,” getting gierabenefits of irrigation or hydropower
‘from the river,” reducing tensions ‘because of thier,” as well as further integration
between the basin states ‘beyond the river’ coeléddhieved if the fundamental conflict and
tension of Nile water sharing and right is solv&be claim to sovereign water rights should
be viewed as the first step in managing transbayngater resources and before they press
on benefit sharing mechanism first they need teesolaims on water rights. Therefore, in a
situation where the total flow of the river is dled between two downstream riparians and
evaporation in the Sahara Deseret talking abouadmwoing basket of benefits, joint
development projects and their possible benefithadbasin states is no more than giving an

anesthetic to a patient rather than curing thelderdisease.

At this point in time the CFA is a golden opportyrfor all the Nile riparian states to embark
a new era in the Basin by breaking the stalemdte.new era that should follow the CFA, if
all the Nile riparians sign should be to embradeha riparians and to embarrass none of
them. Here it should be clear that, the signinggh&f CFA is not a panacea for all the
problems that the (Eastern) Nile riparians facetitois a chance to make the basin suitable

of solving problems by destroying the real predieatrof cooperation.
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The CFA-which is mainly about equitable and reabtmatilization of the Nile is basically a
document that declares riparians have an entitleauesh their own share of the Nile water.
To equitably and reasonably utilize the water & batlined a number of determining factors.
In any case, the CFA is primarily based on a wadllearing approach of managing
transboundary water resource. However, the probteatsthe riparians of the Nile faced are
beyond the water. Ever growing deterioration of thevironment, land degradation,
deforestation which in turn negatively affects wdkew in both in its quantity and quality as
well as rapid population growth that pressures damand for water could not be solved
unilaterally. In this regard, like the 1997 UN Cemntion, the CFA is weak in discussing
integrated water resource management. Therefoeesitining of the CFA by all riparian
states cannot be taken as the final solution ferpttoblem that the Nile Basin faced but the
chance to bring about a system to come up wittstnta solution. Thus, for the CFA to be
realized in good faith, for riparians to benefibrfr the Nile in sustainable manner, and to
solve common environmental enigmas for mutual benifere should be mechanisms of
managing the river beyond the allocation of water pe. Existing projects prepared by
ENSAP especially the Joint Multipurpose Projectudtidoe enhanced.

Nevertheless, the situation in contemporary (Eaytdlile Basin is not clear. It is rather
blurred. Following the signing of the CFA by upsine states, upstream-downstream relation
of the Basin states is in ‘no conflict-no cooperatienvironment. This does not mean that,
the regional initiative NBI is dissolved or it isovking well. Unless the legal deadlock
because of the CFA is solved, the future of thes{&a) Nile Basin is becoming more
uncertain than ever before. Despite the diffictdtforecast what the future of the Basin will
look like, it is foreseeable that unilateralismlwé@main the rule of the game at least till the
near future. The unilateralism that Nile has begredencing is not healthy. It is possible for
unilateralism as national water policies to exmstitransboundary river basin as the riparians
are sovereign and independent. But whenever nmehldhapproach of managing a shared
river basin is dwarfed by unilateralism that is thegginning of the end. What the (Eastern)
Nile Basin experiencing today is this excessivdat@eralism that has been destroying trust
and confidence but fermenting suspicions and nssthat breeds (violent) conflict. It is time
to avert the not unlikely upstream-downstream pademiolent conflict over the Nile; say it
direct or indirect. If not, the Nile's doomsdayist far from reality. The clock is ticking.
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Appendices

Appendix-1

Guiding Questions of Interview for ENTRO/ENSAP/NBI

My name is Zerihun Abebe a postgraduate studeAddis Ababa University in the Department of
Political Science and International Relations. | @nducting my MA Research on the hydropolitics
of the Eastern Nile Basin entitledeastern Nile Basin: The Nexus Between Water Shariagd
Benefit Sharing Arrangements.The main objective of the study is to investigdte link between
water sharing and benefit sharing mechanisms ofirdedhe management of the Nile waters.
Therefore | am collecting data and relevant infdiamathat can better help me to have a better
understanding of the different issues in the Eadigle Basin. Therefore, your genuine informatien i
highly appreciated and valuable for the successhef study. | would like to assure you that
confidentiality for your comments will be respectstt will be used only for research purposes.

| thank you for your time and cooperation!

1.

2.

What are the most success stories or achievemeBfSTRO since its commencement?

What is the current status of ENTRO and its prejgdtvhich projects are ongoing? Which
projects are phase out?

When and how can the different projects of ENTR@lemented?

What do you think are the conditions and relevasels for the different projects of ENTRO
to be effective and meet their objective as intef?de

What are the challenges that different projectsEOFTRO/ENSAP has been facing in
implementation?

How can you evaluate the participation and asseréss of Eastern Nile Countries in
implementing the projects of ENTRO?

What could be the future of ENTRO projects if thestern Nile Basin States™ disagreement
on the Cooperative Framework Agreement of the dhletinues unresolved? What will be the
future of ENSAP/NBI itself if Egypt and Sudan witiagv?

Thank You in Advance!!!
Zerihun Abebe

Addis Ababa University



Appendix-2
Guiding Questions of Interview for Experts

My name is Zerihun Abebe a postgraduate studeAddis Ababa University in the Department of
Paolitical Science and International Relations. | @nducting my MA Research on the hydropolitics
of the Eastern Nile Basin entitldghstern Nile Basin: The Nexus Between Water Shayimnd
Benefit Sharing ArrangementsThe main objective of the study is to investigdte link between
water sharing and benefit sharing mechanisms ofindgedhe management of the Nile waters.
Therefore | am collecting data and relevant infdramathat can better help me to have a better
understanding of the different issues in the Eastdite Basin from the experts point of view.
Therefore, your genuine view is highly appreciaded valuable for the success of the study. | would
like to assure you that confidentiality for yoummments will be respected and will be used only for
research purposes.

I thank you for your time and cooperation!

1. What do you think are the conditions and relevasiels for the benefit sharing on the Nile to
be effective and fruitful?

2. Is it possible to come up with a benefit sharingeagient between the Basin states of the Nile
irrespective of the dispute over legal issues @agcthe 1929 and 1959 agreements as well as
the newly signed Cooperative Framework AgreemenhefNile (CFA)? If yes, how? If not
why?

3. Do you think the CFA will solve the overall problerthat the Nile Basin faced? If yes how?
If not why?

4. Do you think the downstream states of the Nile yailh the CFA? If yes what are the basic
backing reasons? If no do you foresee any violenflict between the basin states of the Nile
between upstream and downstream?

5. The CFA has no specified weight given for the dédfe outlined factors to determine
equitable and reasonable utilization. Would it lmsgible, therefore, to allocate the water
harmoniously by compromising the divergent intecstll the riparian states?

6. What roles do external actors and donors-sucheadlthited States, European Union and the
World Bank could play in solving the Nile questiespecially in pressuring Egypt to accept
the principle of equitable and reasonable utilainstead of historic or established rights?

Thank You in Advance!!!
Zerihun Abebe

Addis Ababa University



Appendix -3
Interview Guiding Questionsto the Embassy of the Arab Republic of Egypt to Ethiopia

My name is Zerihun Abebe a postgraduate studeAddis Ababa University in the Department of
Political Science and International Relations. | @nducting my MA Research on the hydropolitics
of the Eastern Nile Basin entitldghstern Nile Basin: The Nexus Between Water Shayimand
Benefit Sharing ArrangementsThe main objective of the study is to investigdte link between
water sharing and benefit sharing mechanisms ofirdedhe management of the Nile waters.
Therefore | am collecting data and relevant infdiamathat can better help me to have a better
understanding of the different issues in the East¢ite Basin from the experts point of view.
Therefore, your genuine view is highly apprecieaed valuable for the success of the study. | would
like to assure you that confidentiality for yoummments will be respected and will be used only for
research purposes.

| thank you for your time and cooperation!
1. What are the general guiding principles of Egyptile policy and Position?

2. How do you assess the overall relations betweeg&aséern Nile Basin states both in relation
to water and “non-water issues™?

3. In which areas that Egyptian companies are moegented to invest in Ethiopia? Why?
4. What are the areas that Egypt is more interesteddperate with Ethiopia?

5. Do you think that the CFA will be signed by allaifans of the Nile? Why?

Thank You in Advance!!!
Zerihun Abebe

Addis Ababa University



Appendix-4
Interview Guiding Questionsto the Ministry of Foreign Affairs of Ethiopia.

My name is Zerihun Abebe a postgraduate studeAddis Ababa University in the Department of
Political Science and International Relations. | @nducting my MA Research on the hydropolitics
of the Eastern Nile Basin entitldghstern Nile Basin: The Nexus Between Water Shayimand
Benefit Sharing ArrangementsThe main objective of the study is to investigdte link between
water sharing and benefit sharing mechanisms ofirdedhe management of the Nile waters.
Therefore | am collecting data and relevant infdiamathat can better help me to have a better
understanding of the different issues in the East¢ite Basin from the experts point of view.
Therefore, your genuine view is highly apprecieaed valuable for the success of the study. | would
like to assure you that confidentiality for yoummments will be respected and will be used only for
research purposes.

| thank you for your time and cooperation!
1. What are the guiding principles of Ethiopia’s mii¢lations with Egypt and Sudan?

2. What constitutes the current relations betweendgthiand its Nile neighbors before and
after the signing of the Cooperative Framework &gnent of the Nile?

3. What is the current status of cooperation betwgxstreamers of the Nile Basin?

4. How do you assess the overall relations betweegdséern Nile Basin states both in relation
to water and “non-water issues™?

5. Do you think that there is/are linkage/s betweetewand non-water relations of Eastern Nile
Riparians?

6. What are the areas that Egypt or Sudan are mareesied to cooperate with Ethiopia?

7. Do you think that the CFA will be signed by allaipans of the Nile? Why?

Thank You in Advance!!!
Zerihun Abebe

Addis Ababa University



Appendix-5

Interview Guiding Questions to the Ministry of Water Resources and Energy of
Ethiopia

My name is Zerihun Abebe a postgraduate studeAddis Ababa University in the Department of
Political Science and International Relations. | @nducting my MA Research on the hydropolitics
of the Eastern Nile Basin entitldghstern Nile Basin: The Nexus Between Water Shayimnd
Benefit Sharing ArrangementsThe main objective of the study is to investigdte link between
water sharing and benefit sharing mechanisms ofirdedhe management of the Nile waters.
Therefore | am collecting data and relevant infdramathat can better help me to have a better
understanding of the different issues in the Eastéite Basin from the experts point of view.
Therefore, your genuine view is highly appreciaded valuable for the success of the study. | would
like to assure you that confidentiality for yoummments will be respected and will be used only for
research purposes.

| thank you for your time and cooperation!
1. What are the major challenges Ethiopia faced lizing the Nile waters?

2. What are the policy, position and strategies Etliaglopt regarding the management and
utilization of the Nile river vis-a-vis downstreastates?

3.  What kind of projects is Ethiopia implementingtbie Nile?

Thank You in Advance!!!
Zerihun Abebe

Addis Ababa University



List of Informants

. E-mail interview with Dr. Anthony Turton, Environm&l Advisor, Speaker, Author
of many articles and books on versatile issuesa@lto water. Received on Tuesday,
8 March, 2011 7:09

. E-mail interview with Dereje Zeleke, PhD, InstitiweFederalism and Legal Studies,
Ethiopia Civil Service College. Received on 15 Meag011.

. E-mail interview with Yacob Arsano, PhD, associatefessor of political science &
international relations at Addis Ababa UniversRgeceived on March 14, 2011 5:21

. Ministry of Foreign Affairs of the Federal DemodcaRepublic of Ethiopia Sudan
Desk Officer Tuesday, 12/1/2011, from 03:10-04200. Office.

. Ministry of Foreign Affairs of the Federal DemodcaRepublic of Ethiopia Egypt
Desk Officer Tuesday, 12/1/2011, from 02:00-03:00. Pffice.

. Mostafa Ahmady, Head of Press and Information @ffiEmbassy of the Arab
Republic of Egypt, Addis Ababa. Interviewed on 2&cBmber 2010 from 09:00-
10:50 am. Embassy of Egypt Chancery at his office

. E-mail interview with Mustafa Mukhtar, water resoes engineer in Canada. He
worked for the Ministry of Irrigation Sudan - in B, Planning and Hydraulic
Research DirectorateReceived on 3 March, 2011 20:16

. Salah Shazali, PhD, Nile Basin Initiative (NBI), dk&rn Nile Subsidiary Action
Program (ENSAP), Eastern Nile Technical Regionafic®f (ENTRO), Senior
Operations Officer. At his ENTRO Office on 15 Mar2011 from 16:26-1:22PM.

. Sherif M.EI Sayed, PhD, Nile Basin Initiative (NBBastern Nile Subsidiary Action
Program (ENSAP), Eastern Nile Technical Regionafic®f (ENTRO), Senior
Regional Project Coordinator. At his ENTRO Office d5 March 2011 from 03:10-
03:48

10.Tefera Beyene, Director Boundary and TransboundRixmers Affairs Directorate.

Ministry of Water Resources and Energy of the Fald&emocratic Republic of
Ethiopia. Tuesday, 11/1/2011, from 11-12 AM. Office
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