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Abstract 

The virtue of Arbitration is consent of contacting parties in arbitration agreement. Moreover, 

Arbitration has privity nature. At this juncture, modern business transaction is complicated 

drastically and the park of arbitration requires the participation of diverse parties that didn’t not 

signed arbitration agreement. This is because; arbitration proceedings emanating from 

arbitration agreements of signatories may confront and has impact on the legal and financial 

interest of third parties. This calls to have some exception on the consensual and privity nature 

of arbitration for the sake of third parties right and interest protection. To this end, nations and 

international arbitral institutions set way out either by developing theories or making their laws 

conducive for third parties participation in arbitration proceedings. Ethiopia enacted a new 

Arbitration and Conciliation Working Procedure Proclamation which superficially accept third 

party participation in the arbitration proceedings. Nevertheless, the unanimous consent criteria 

from the contracting and third parties seem a four side wall that impedes participation of third 

parties in arbitration proceedings. Besides, under the new proclamation the provision on third 

party Participation failed to set specific procedure which can go with the distinctive nature of 

arbitral proceeding. Besides, third parties, conditions and circumstances to allow joinder and 

intervention of third parties aren’t clearly stipulated. This work found out that the new 

proclamation is inimical for third party participation in arbitration proceeding. Hence, the new 

proclamation should be welcoming for consented third parties so as to make arbitration effective 

and competent. Moreover, it should incorporate provisions for third party participation which 

are accustomed to the unique nature of arbitration.         

 Key words: Commercial Arbitration, Third party participation                           
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CHAPTER ONE 

INTRODUCTION 

1.1. Background of the Study 

The unpreventable nature of dispute among two or more parties engaged in a business or any 

other relationship make them in sighted about the potential problems and agreeable process to 

solve the existing problems.
1
 This is made via consensual method of problem solving which 

emanated from the inherent desire of parties.
2
 The foundation for this consensual arbitration is 

the arbitration agreement which is the revelation of parties consent to arbitrate and the epicenter 

of the whole arbitration.
3
  In a nutshell, the principle of contractual nature of arbitration preclude 

third parties to participate in the arbitration proceeding4 In sum Arbitration is the most common 

Alternative Dispute Resolution  mechanism in international commercial transaction which helps 

to settle dispute in a very private and sealed procedure limited to interested parties
5
 

As epitomized in the above paragraph the arbitration agreement, covenant of the parties, made 

parties in the arbitration proceeding crystal clear.
6
  In principle the question of who participates 

in arbitration proceedings is limited to the parties who gave their consent explicitly, signatories, 

to arbitrate their dispute and they are sovereign.
7
 Moreover these consented parties are free to 

grant the tribunal to hear their dispute, independent in choosing an arbitral institution, the 

jurisdictional law and how the arbitration process is conducted.
8
  

Conversely, at this juncture modern business transaction both at domestic and international level 

are complicated drastically and require the participation of diverse parties that didn’t not signed 

                                                           
1
 Roger S. Haydock, civil justice and dispute resolution in the twenty-first century: mediation and arbitration now 

and for the future, W. Mitch. L., 746, (2000) 
2
 David spencer, Essential dispute resolution, 1, 2002   

3
 Emilia Onyama , International commercial arbitration and the arbitrator’s contract , 8, 2010 

4
 Stavros Brekoulakis, The Relevance of the Interests of Third Parties in Arbitration: Taking a Closer Look at the 

Elephant in the Room, 1171, Pen. St., 113:4, (2009) 
5
 Okuma kazut ake , Party autonomy in international commercial arbitration: Consolidation of multiparty and class 

wide arbitration,  Int'l & Comp. l , 190, (2003) 
6
 James M. Hosking, The Third Party Non-Signatory's to Compel International o Compel International Commercial 

Arbitration: Doing Justice without Destroying Consent, 4, pepp. Uni. 472 (2004) 
7
  Pursuant to the provision of article 19(1) of the UNCITRAL model law, parties are free to agree on the procedure     

followed by the arbitral tribunal in conducting the proceedings 
8
 Elizabeth shackelford, party autonomy and regional harmonization of rules in international commercial 

arbitration, 901, un. pitts. 67:897 (2006) 



1 
 

arbitration agreement.
9
 Moreover in international commercial transaction the field of dispute 

may not always with in a claimant and a respondent  however there may be involvement of 

numerous parties in the dispute
10

  In doing so, parties who initially entered in to arbitration 

agreement and who are  required to  perform it  may lack connection between them. 
11

 These 

parties are third parties 
12

and non-signatories.
13

 The arbitration proceedings emanating from 

arbitration agreements of signatories may confront and has impact on the legal and financial 

interest of third parties that are closely related to the dispute due to the complexity nature of 

transactions14
 It is inevitable that the arbitration proceeding between the signatories may have  

possible effect indirectly on  the right of third parties and accordingly, it is logical to make third 

parties part of the proceeding  so as to protect their interest.
15

   

 Recently Ethiopia enacted Arbitration and Conciliation Working Procedure Proclamation which 

incorporates participation of third parties in arbitration proceedings.  Broadly speaking, the new 

Proclamation here in after ACWP Proclamation entrench two fold mechanisms for third parties 

involvement on dispute emanates from arbitration agreements.  The first is a call for third parties 

to involve in the existing proceedings. This aims at precluding third parties right from being 

affected by arbitral  tribunals decisions, prudential clause, and  to make  third  parties  liable  and  

pay  compensation  for  contracting  parties . It requires unanimous vote of contracting and third 

parties to become part of the proceeding.
16

 The second is  remedial provision which  vest  for 

                                                           
9
 Stavros Brekoulakis,  Supra note 4, 1169 

10
 Franz Schwarz and Christian Konrad, The Vienna Rules: A Commentary on International Arbitration in Austria, 

332,2009 
11

 Bernard Hanotiau , Multiple Parties and Multiple Contracts in International Arbitration,35, 2009 
12

 The term third party is used in this paper  in line with the new Arbitration, conciliation and working procedure  

proclamation as referring to   , seems that , parties who has not  consented to an arbitration agreement  however   

their  interests are  potentially affected by the arbitral award and  when the contracting parties have  intention   so as 

to take their liability and to pay compensation  for them   
13

 Being non signatory is a common law notion which donates parties who never signed the arbitration agreement 

but owing to implied consent and agency they may either compel signatories to the agreement to arbitrate or be 

compelled to arbitrate Anthony M. DiLeo, The Enforceability of Arbitration Agreements by and Against Non 

signatories, 2 J. AM. ARB. 31, 33 (2003) 
14

 Stavros Brekoulakis,  Supra note 4, 1169 
15

 Id at 1173 
16 Arbitration and Conciliation Working Procedure Proclamation ,2021, s 5 
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third parties or  contracting parties  the right  to  object the decision of  the tribunal  which is  

rendered in  default  proceeding of  them. 
17

 

Hence  this  paper focuses on participation  of third  parties in  arbitration  proceeding under  

ACWP Proclamation and examines the room  left  for  third parties,  Mechanism and procedure 

for the participation  of third parties in arbitration  proceeding. Moreover, it examines 

participation of third parties in different jurisdictions to make relevant as well as crucial take 

away and legal techniques that host third parties in the proceeding.  Lastly, this paper 

recommends possible measures that need to be taken to make the new Proclamation more 

conducive for third parties participation and eventually increase efficiency of dispute resolution 

process. 

1.2. Statement of the Problem 

In commercial world, the involvement of commercial arbitration had developed from the desire 

of the actors in commercial transaction to find solution for disputes in fair, expeditious and 

economical manner which ultimately enable them to continue trade with confidence.
18

  To 

achieve this, parties to international commercial transaction entered in to arbitration agreement 

which is fundamental to arbitration proceedings.
19

 And again, consent which is the yellow part of 

the arbitration agreement, uncover the parties intention to participate in arbitration proceedings. 
20

 

Third parties whose consent haven’t been secured in arbitration agreement and didn’t anticipate 

to participate in the arbitration proceeding may be victimized and their legal and financial 

interest might be affected, by the arbitration proceedings of consented parties.
21

  

                                                           
17

 Id at s 8 
18

 Lynden Macassey, International commercial arbitration, its origin, development and importance, 519, Amer.  Bar    

    Asso. Jou., vol. 24, no. 7,(1938) 
19

 Rajveer, Parties’ autonomy in international commercial arbitration, 1205, Int’l Jou. of Scie. & Eng. Rese. , Vol. 

9, (2018) 
20

 Sunday A. Fagbem, The doctrine of party autonomy in international commercial arbitration: myth or reality?  

    226, Afe Babalola University: j. of sust. dev. law & policy, Vol. 6: 1, ( 2015) 
21

 Stavros Brekoulakis,  Supra note 4, 1169 
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 Like in other jurisdictions ACWP Proclamation incorporated third party participation 

mechanisms which pave the opportunity to participate in bilateral arbitration proceedings so as to 

prevent the possible adverse effects.
22

  

In spite of the assurance of third parties participant under ACWP proclamation, the followings 

are problems that triggered the research. 

ACWP proclamation required the unanimous consent of both contracting and third parties for the 

assurance of third party participation in the proceeding. To state it explicitly, when third parties 

request to intervene in the proceeding and either or both camps of the parties in the arbitration 

agreement objected third parties, the proceeding has no floor for third parties. Likewise, at the 

time of mandatory joinder and third party voluntary participant, the objection either from the 

contracting parties or from the third parties makes the proceeding only to parties in the 

arbitration agreement  

The prevalence of consent in ACWP proclamation closed third parties chance to protect their 

interest in arbitration proceedings. These third parties are mere observer of the proceeding until 

final award is rendered, despite they produced evidence and proofed that they have clear interest 

to participate in the proceeding. The proclamation doesn’t incorporate any mechanism for third 

parties to protect their interest at the time of the proceeding.  Moreover, the tribunal doesn’t have 

any role in deciding the participation of third parties in the proceeding. Simultaneous proceeding, 

litigation and arbitration, due to close door policies of signatory parties towards third party 

participant defeat the very purpose of arbitration, to solve disputes with relative low cost and 

short period. Parallel proceeding may give birth to conflicting award and judgment. 

Consequently to take part in private and public adjudication by either /both signatory parties   

hampers the efficiency and effectiveness of private adjudication. 

                                                           
22

 Arbitration and Conciliation, Working Procedure Proclamation ,supra note 16, s 5 
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Altogether making participation of third parties part and parcel of ACWP proclamation and 

requiring unanimous vote for participation seems "serving the spaghetti and prohibiting the 

spoon" 

Seemingly ACWP proclamation give chance for two types of third party participants on the 

arbitration proceeding.  The typology mainly focuses on the interest of contracting and non- 

contracting parties at proceeding stage.  Once the proclamation is welcoming to third parties 

participants, it should clearly state third party participants, the procedure and the ground for their 

participation in the proceeding. As its cradle, the caption of the provision focuses on intervention 

of third parties and a detail to some extent deals with interest of third parties potentially affected 

by the tribunal award. However, Participation of third parties has multi facet. The first is a party 

who has similar interest with the contracting parties and their interest are affected by tribunal 

decision, indispensable party.  The second is party who has his own right or interest in the 

proceeding, party intervention. Thirdly, third parties sometimes called by the respondents to pay 

their contribution or whole indemnity for the damage that they are liable, third party respondent. 

Finally, there may be consolidation of several pending proceedings in to single arbitration 

conducted before a single arbitral tribunal.    

Accordingly, due to the above problems, third party participant opt to take their cases to public 

courts to protect their interest, on the other hand   voluntary third party participant remains silent 

until the signatory parties call them to pay their contribution or indemnity under public 

adjudication. Likewise lacks of clarity on third party participant and the ground for participation 

raise question on the proper accommodation of third parties participate. The four side wall 

because of unanimous requirement ignite doubt on the efficiency and effectiveness of the 

proclamation towards the accommodation of third parties participant in intertwined and complex 

commercial era. 

1.3. Research Questions 

Based on the above stated problems the following research questions are forwarded:- 

1. How do the Ethiopian Arbitration and Conciliation Working Procedure Proclamation 

threat the participation of third parties in arbitration? 
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2. Does the new Arbitration and conciliation working procedure proclamation leave clear 

and sufficient room for third party participant in arbitration proceedings? 

3. Would the unanimous consent requirement of the Proclamation for participation of third 

parties in the proceedings enable both third parties and signatories   to protect respective 

rights and interest? 

1.4. Objective of the Study  

1.4.1. General objective - Examining and analyzing participation of third parties in 

arbitration proceeding under the new Arbitration and Conciliation working Procedure 

proclamation 

1.4.2. Specific objectives: –  

1. Analyzing the unanimous consent criteria for participation in line with third parties 

right protection under  the new Arbitration and Conciliation working Procedure 

proclamation 

2. Discussing the relevance of third parties participation  to safeguard the interest of 

signatory parties in the arbitration agreement 

3. Identifying third party participant under the new Arbitration and Conciliation working 

Procedure proclamation 

4. Examining procedures for third party participant in arbitration proceeding. 

Finally, by exploring other national jurisdictions and arbitration institutions, regarding third party 

participant, making best experience take away in accommodation of third party participant 

1.5. Significance of the Study 

The study focus on the problems associated with right and interest of third parties and signatory 

parties in arbitration proceeding under the new ACWP proclamation. It serves as a reference for 

third parties, signatory parties and arbitration institutions in resolving the case at hand. Most 

importantly, since the proclamation is a recent phenomenon in arbitration history of Ethiopia, the 

study focus on it may serve as a springboard for further studies in the area. Finally its outcome as 

an input for amendment of the law has worth to mention.  
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1.6. Scope of the Study 

The scope of the study is limited to analyze participation of third parties in the arbitration 

proceeding under ACWP proclamation.  Third parties and the ground that invites them to take 

part in the proceeding are examined. As its stand, besides the incorporation of third parties in the 

proclamation, the room left to protect the right and interest of both third party and signatory 

party in the proclamation are clearly analyzed.  Specific cases of tribunal decision are examined. 

International experience concerning third parties participation in arbitration proceeding is 

examined. 

1.7. Limitation of the Study 

Materials regarding third party participant in arbitration, cases arise from the new proclamation 

and disposed by the tribunal concerning third party participant are scarce and hard to find. To 

conduct this work alongside with my fulltime duty, judge at FHC, is burdensome. However, I 

make maximum effort to engulf them.  

1.8. Research Design and Methodology 

1.8.1. Research design 

It is mixed, doctrinal & non-doctrinal, research and the researcher uses qualitative method in a 

comparative and analytical manner to accomplish the study.  This is because it is dedicate on 

reasons, justification or logical arguments on legal provisions of ACWP proclamation, civil 

procedure code, arbitration rules of other nations and international arbitration institutions’ related 

to third party participation. Cases and interviewees response have been analyzed so as to show 

the practical problems on the participation of third parties in the arbitration proceeding under 

ACWP proclamation. Moreover, the data which is gathered through interviews, collected from 

document, minutes, texts relevant to the work is analyzed. 

1. 8.2   Sampling techniques and data gathering instruments 

In selecting the interviewees, the researcher employed purposive sampling method. The total 

number of the population is arbitration institutions functioning in Addis Ababa, arbitrators at 

Addis Ababa Chamber of Commerce Sectorial Association Arbitral Institute, Ethiopia chamber 
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of commerce and Sectorial Association Arbitral Institute, Ethiopia Mediation and Arbitration 

Center. I select five arbitrators from the first and last institutions. Much credit goes to their 

experience and expertise in the field. 

Qualitative data collection technique involving one-to-one interviews with selected respondents 

are conducted. The interview questions are semi structure open ended questions which enable to 

get the personal opinion, experience and attitude of the respondents 

The data has been collected from primary and secondary sources. Primary data has been gathered 

mainly through in depth semi-structured interviews, legislations, tribunal cases, selected 

Arbitration rules of other Nations and International arbitral institutions rules.  Secondary sources 

include books, Articles, Journals and other unpublished materials. Finally, comparative and 

analytical approaches have been employed in the study. 

1.9. Literature Review 

ACWP proclamation is an infant aged law which counts below two years since its promulgation, 

April 2021. The two primary laws, civil code and civil procedure code, play vital role in 

arbitration history of Ethiopia since their enactment due to the absence of special law in the field. 

Accordingly, literatures written in the area are based on these replaced laws. Take this in to 

account and as far as my exploration and exertion in the area there are few unpublished works in 

connection with third parties arbitration.  

Girmachew Nigussie in his thesis Submitted for partial Fulfillment of the requirements for the 

LLM in Business Law at Addis Ababa University conducted a research under the title 

“Commercial Arbitration and Accommodation of Third Parties in Ethiopia.”   His work focuses 

on legal regime and the practice in accommodation of third parties in Ethiopia in particular 

alongside international commercial arbitration and accommodation of third parties in general.  

Since it was accomplished before the come in to effect of the new proclamation, ACWP,   made 

its foundation on civil code and CPC. In addition, it identifies research problems on how third 

parties are accommodated and the relevance of accommodating them in commercial arbitration 

of Ethiopia. It winds up through addressing two important issues in CPC and civil code 
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provisions.  The rule and procedures regarding condition and circumstance in allowing joinder 

and intervention of third parties in arbitration proceeding  as well as mechanism of challenging 

the award by interested third parties are not clear and well expressed. Substantive arbitration 

provisions of the civil code also need amendment so as to promote multiparty and multi contracts 

based arbitration arrangement.
23

  

Unlike the above, my works focus on the new ACWP proclamation. Recently provisions of civil 

code and CPC related to commercial arbitrations and area of the research was overthrown. So 

problems related to accommodation of third parties and the output of the study is part of that old 

legal regime. Fortunately, third parties in arbitration proceeding are addressed in the new law. 

But the condition or the ground for participation, the room left to join or intervene and related 

problems need further study and undergo in my work.   Substance wise, only third parties which 

are part of the proceeding are part of my work despite the incorporation of remedial provision 

that enables to protect right of third parties after the award is rendered.  

Fekadu Petros Gebremeske, lecture at Addis Ababa University, wrote article on “The 

Applicability of Arbitration Agreement to Third Parties under Ethiopian Law: Contradictions 

between Contract Law and Civil Procedure Code Law”. His work intensively examine the privity   

of contract, consent principle, in arbitration agreement along with modalities of participation in 

arbitration proceeding. Though arbitration follows similar procedure and modalities of third 

party participation with litigation, third parties should be part of the proceeding only when they 

are voluntary to join. Contrary to public courts, forced intervention of third party in arbitration is 

against the principle of consent in the contract.  Consent of third party is compulsory despite the 

lack of consent from one or both parties in the arbitration agreement.  

Like the above thesis this article based its analysis on civil code and CPC provisions of third 

party participation in arbitration. As I speak many times my work focus on problems emanates 

from the new ACWP proclamation, third party participant provisions, which repealed the civil 

code and CPC provisions related to arbitration. Unlike the two codes, the new proclamation 

                                                           
23

 Girmachew Nigussie, Commercial Arbitration and Accommodation of Third Parties in Ethiopia: (2018) 

(unpublished LLB. Thesis, Addis Ababa University, Ethiopia)   
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stipulate the requirement of unanimous consent of all parties to decide the fate of third parties 

participation in arbitration proceeding. My work will examine the room for third parties under 

ACWP proclamation owing to unanimous requirement.  

Alemu Balcha under his article “The place of multiparty commercial arbitration under Ethiopian 

arbitration law” tries to discuss legal regulation of commercial arbitrations in Ethiopia focused 

on civil code and CPC.  He examined the application of CPC in joinder, intervention, and 

consolidation of arbitral proceeding in multiparty disputes in connection with consensual nature 

of arbitration.  He concludes that multi-party arbitration has not given necessary space in 

arbitration law of Ethiopia.
24

 Similar to the aforementioned works, it also relies on multi party 

arbitration under the legal frame work of existed laws at that era. Know history is changed, 

Ethiopia enact separate law to solve commercial related dispute under arbitration forum. Hence 

my work will focus on the existing law in general and the participation of third parties in 

arbitration proceeding in particular. Problems associated with condition or grounds of third 

parties participation and the space left for third parties in ACWP proclamation is never addressed 

by the above aforementioned works. 

To sum up my work unlike the above literatures doesn’t effort on the previous law. It is devoted 

to fill the gap of the very recent law that deals with third parties participation in the arbitration 

proceeding. 

 

                           

 

 

 

                                                           
24

 Alemu Balcha, The place of multiparty commercial arbitration under Ethiopian arbitration law, 9 No.1, Oromia L.  

   Jou. (2020)   
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CHAPTER TWO 

THE PARTICIPATION OF THIRD PARTIES IN COMMERCIAL 

ARBITRATION PROCEEDING 

2.1.  Notion of Arbitration  

Then do the same with the virtues. Even if they are many and various, yet at least they all have 

some common character which makes them virtues. That is what ought to be kept in 

view by anyone who answers the question, “What is virtue?” 

                              Plato, Meno, 72c-d (W.K.C. Guthrie, Trans.) 

This ignites the teleological understanding on the meaning of arbitration and the shared feature 

of domestic arbitration, international commercial arbitration and investor-state arbitration, 

domain of arbitration.
25

 Regarding definition of Arbitration various legislation and materials 

defined it with related concept despite the difference in expression. Some of them based the 

distinct character of arbitration as a base for their definition and the rest focus on the arbitration 

agreement as a foundation for defining it. For instance American Association of Arbitrations 

Guide to Commercial Mediation and Arbitration for Business People, here in after AAA 

arbitration is defined it as: 

 “the referral of a dispute to one or more impartial persons for final and binding determination, 

and which is Private and confidential, designed for quick, practical, and economical dispute 

resolution in which Parties can exercise additional control over the arbitration process by 

adding specific provisions to their contracts’ arbitration clauses or, when a dispute arises, 

through the modification of certain aspects of the arbitration rules to suit a particular dispute.”26
 

When we see the ingredients of the definition under AAA, it focused on illustrating feature of 

arbitration. Among them neutral forum which accepted the referred of the dispute and rendered 

                                                           
25

 Deborah R. Hensler & Damira Khatam, Re-inventing Arbitration: how expanding the scope of Arbitration is 

reshaping its form and blurring the line between private and p public adjudication, 383, N EV. L.J. 18:381, (2018) 
26

 AAA, A Guide to Commercial Mediation and Arbitration for Business People, 2013. Available at; www.adr.org 

(Jan. 16/2022) 
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final and binding decision, confidentiality, flexibility, procedures in the proceeding not as 

stringent like public court, and the commercial nature of the dispute are incorporated.  

On the other hand, Arbitration can be defined as:  

“Arbitration is a private form of binding dispute resolution, conducted before an impartial 

tribunal, which emanates from the agreement of the parties but which is regulated 

and enforced by the state” This definition qualifies the contractual nature of arbitration in 

instituting impartial tribunal and honoring their contractual obligation to arbitrate before the 

tribunal. Moreover it also gave emphasis on the involvement of state via judicial supervision and 

supports the enforcement of arbitral awards.
27

 

From the above definitions we can grasp that arbitration is a private consensual format and 

confidential proceeding. It isn’t generally disclosed to the public and depends on private decision 

maker who are not publicly appointed. Therefore, it is time to ask the type of claims presented 

before this private format, arbitration.   

2.2. Arbitration as a Mechanism to Resolve Trade Related Disputes 

2.2.1. Commercial Arbitration 

UNCITRAL Model Law on International Commercial Arbitration with amendments as adopted 

in 2006, here in after, UNCITRAL Model Law on International Commercial Arbitration, which 

is an essential legal framework for international arbitration procedure in many jurisdictions 

around the world, stipulates that the model law applies to international commercial arbitration28 

and clearly address the term commercial through illustrative approach.
29

  

                                                           
27

 Latham & Watkins, Guide to International Arbitration, 2014, p.1, available at: www.lw.com (accessed at Jan.  

   16/2022) 
28

  United Nations 1994, UNCITRAL Model Law on International Commercial Arbitration, Art 7(1)  
29

  The term “commercial” should be given a wide interpretation so as to cover matters arising from all relationships 

of a commercial nature, whether contractual or not. Relationships of a commercial nature include, but are not limited 

to, the following transactions: any trade transaction for the supply or exchange of goods or services; distribution 

agreement; commercial representation or agency; factoring; leasing; construction of works; consulting; engineering; 

licensing; investment; financing; banking; insurance; exploitation agreement or concession; joint venture and other 

forms of industrial or business cooperation; carriage of goods or passengers by air, sea, rail or road.’ United Nations 

1994, UNCITRAL Model Law on International Commercial Arbitration, Article heading at art one 
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Importantly, the Convention on the Recognition and Enforcement of Foreign Arbitral Awards 

hereafter the New York convention, which advocate common legislative standards for the 

recognition of arbitration agreements and court recognition and enforcement of foreign and 

nondomestic arbitral awards, stated that the application of the convention is limited to 

commercial legal relationship. It empowers the respective states to define contractual disputes 

which have commercial nature.
30

 Like the New York convention, European convention on 

international commercial arbitration applies to disputes which are international and commercial 

in nature.  The test for definition of commercial character of the dispute before the tribunal is left 

to the law of the countries.
31

  

2.3. Arbitration Proceeding as Battle Field: Consent of the Parties Vs.  

Interest of Third Parties 

The reality of international commercial disputes has dramatically changed. Before, the great 

majority of disputes seemed to be bipolar disputes. Presently, an important number of disputes 

are multiparty and even multi- polar disputes."  Eduardo Silva Romero 
32

 

Unlike litigation, parties in arbitration don’t have the right to stand in the proceedings by the 

mere fact that their legal interests are directly affected by resolution of the dispute. The will of 

the parties or the obligation to participate in the proceeding depend on valid arbitration contract 

signed by the parties.
33

  

Traditionally, arbitration is contractual and bilateral in nature which made consent to be 

foundation to participate in the proceedings. The privity nature of arbitration presuppose  

arbitration as a contractual construct which  advocate consent and argue that third parties don’t 

have right to join or intervene in the arbitration proceedings unless the existed parties give 

                                                           
30

 United Nations 1958, Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Art. I (3) 
31

 Dominique T. Hascher, commentary on European convention on international commercial arbitration of 1961,    

   Art. 1 (1) (c), p.510, https://cdn.arbitration-icca.org/s commentary on the_european_convention_1961.pdf   

   (accessed at Jan. 16/2022) 
32

 Eduardo Silva Romero, Brief Report on Counterclaims and Cross-claims: The ICC Perspective in Arbitral  

   Procedure at the Dawn of the New Millennium: Reports of the International Colloquium of CEPANI, 73 (2005) 
33

 Derek Roebuck, Mediation and Arbitration in the middle Ages, 120, 2013  
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consent for their participation.
34

 Moreover, it believed that the existing parties in arbitration 

proceeding have sovereign power to agree arbitration with third parties since arbitral authority is 

limited to the term of the contract. So, neither the tribunal nor the court can order the 

participation of third parties in arbitration proceedings.
35

 

 Conversely, in contemporary business transactions the involvement of multi contract and multi-

party in international commerce request the accommodation of third parties beyond the 

consensual underpinning of arbitration.
36

 As a result, the traditional nature of arbitration faced 

challenges owing to the sophisticated nature of modern commerce.
37

 

In other word, the nature of complex transactions isn’t limited to only two parties governed by 

the bilateral arbitration agreement. In world of construction, the whole project is the sum total 

activity of contractors, engineers, architects, subcontractors, suppliers and other actors. Likewise, 

under umbrella of holding companies there may be so many subsidiaries.
38

 In both situations 

there may be intertwined activities among different actors regardless of contractual relations 

between them. The disputes emanates from these multiparty commercial projects are beyond the 

bilateral contract of a contractor and employer or a parent company and other commercial actors 

though only parties in arbitration agreement are allowed to settle their dispute via arbitration. 
39

 

Whereas, parties which couldn’t signed arbitration agreement obliged to take their claims to 

public courts. In other words, several commercial actors involved in one commercial project 

manage their dispute in two different dispute settlement mechanisms, arbitration and public 

court.
40

 This jurisdictional fragmentation is the outcome of bilateral arbitration agreement of 

signatory parties regardless of the legitimate interest of other third parties.
41

 

                                                           
34

 Marja Boman,  privity of contract and multi-party arbitration, ,13,,2016  Ethiopian 1960 civil code incorporate  

   privity of contract principle under article 1731 which stipulate the provision of   a contract lawfully formed  shall  

   be binding on the parties as though they were law 
35

 S. I. Strong, “Intervention and Joinder as of Right in International Arbitration: an Infringement of Individual  

  Contract Rights or a Proper Equitable Measure ,922-923, 1998 
36

 Id 
37

 Stavros Brekoulakis, The Effect of an Arbitral Award and Third Parties in International Arbitration: Res Judicata 

Revisited, 16 AM. REV. INT’L ARB. 177, (2005).  
38

 Id at 1168 
39

 Id at 1169 
40

 Id 
41

 Id at 1170-1171 
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As a result, Privity of contract and party autonomy in arbitration faces challenge owing to the 

sophisticated nature of modern commerce regarding legal and financial interest of third party in 

arbitration proceedings. This in turn leads to a question of how third parties could intervene or 

join to arbitration proceedings which have impact on their right and interest.
42

 

2.4. The Need to Accommodate Third Parties in Arbitration Proceedings 

In a nutshell introducing third parties in arbitration has multi-dimensional purpose. In terms of 

third parties it enables them to protect their interest according to the principle of equality and 

fairness. Third party system in arbitration enhances the efficiency of arbitration and arbitrators 

can easily get the whole and clear picture of disputed issue.
43

  

A. Parties’ equality and full opportunity right to present their case  

The non-relevancy of third parties in arbitration is a dominant view in jurisprudence and legal 

discourse. Notably, this view doesn’t give chance to third parties to defend their interest in the 

existing proceedings.
44

 To this, a pragmatic and philosophical analysis that leads to consider the 

right of third parties to participate in arbitration proceedings could exist.
45

 It is uncover that 

arbitral tribunal has a duty to ensure equality during the preceding between the existing parties.
46

 

Parties in arbitration agreement may sometimes require the participation of third parties so as to 

fully and properly present their claim or defense.   Contracting party may lack the ability to 

produce their offensive or defensive case without third party participation.
47

 A willing third party 

may be invited to participate in the proceeding even over the objection of one party so as to 

present possible claims and defenses. This gives third parties to get chance to prove their similar 

                                                           
42

 Id 
43

 Liu Xinger, Analysis of the third party involvement as a new development in Chinese international arbitration                          

   rules,  PKU Transna. Law Revi., Vol. 4:2, 258, (2016) 
44

 Stavros Brekoulakis,  Supra note 4, at 1169 
45

 S. I. Strong, “Intervention and Joinder as of Right in International Arbitration: an Infringement of Individual 

Contract Rights or a Proper Equitable Measure, supra note 13, at 978 
46

 ACWP Proclamation under article 18 stipulates about equalities of parties in arbitration agreement. They have the 

right to heard, opportunity to present their case and treat equally throughout the proceeding  
47

 S. I. Strong, “Intervention and Joinder as of Right in International Arbitration: an Infringement of Individual 

Contract Rights or a Proper Equitable Measure, supra note 13, at 978-979 
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facts in a single forum. Avoiding multiparty proceedings will help these third parties to avoid re-

litigation on the same fact with different parties and additional cost.
48

 

 Accordingly, equality of parties allows both the signatories and third parties to resolve their 

dispute in a single forum by avoiding piecemeal litigation, managing cases in a complete way. 

Arbitration will establish value of benefit when additional cost of money, time and energy is 

minimized through third party participation in arbitration.  

B. To render justice and add value in terms of benefit 

To make the door open for multiparty arbitration has reliefs to avoid dispersed litigation and 

arbitral proceedings. The participation of interested parties in one proceeding reduces additional 

cost incurred for further litigation. Moreover parallel litigation and arbitration proceeding 

because of the bilateral nature of arbitration endanger parties to exert more energy to manage 

cases wastefully. Third parties participation in existing arbitration proceedings is crucial to 

investigate   facts in a consolidated manner and to dispose them completely. To this end, it is 

hardly difficult to find contradictory awards in arbitration realm.  Accordingly, it is possible to 

say establishing third parties system in arbitration proceeding has value of justice and benefit.
49

  

C. As a means of maximizing efficiency 

Multiple parties which   have separate bilateral contract and different dispute resolution clause 

may connect in a single commercial project.
50

  In such circumstance, it is possible to raise similar 

issues as a cause for dispute in more than one set of arbitration proceedings. 
51

 The efficiency of 

arbitration can be maximized when these similar issues become part and parcel of an existing 

single proceeding.
52

 This multi-party arbitration proceeding emanates from common subject 

matter will avoid the existence of several bilateral proceeding. On the other hand, the existence 

                                                           
48
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49

 Liu Xinger,supra note 25, at 259 
50

 Stavros Brekoulakis,  Supra note 4, at 1175 
51
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52

 Id at 176 



16 
 

of parallel pending cases will give birth to contradictory awards
53

 between a third party and one 

of the parties in the arbitration agreement. These contradictory awards have negative effect on 

reliability and authority of arbitration award and ultimately resulted in loss of confidence by 

parties on arbitration that hold unenforceable award.
54

 

D. To expand arbitration domain : Effectiveness 

Policy reason in the area implies the effectiveness of arbitration increases when it is an open 

dispute resolution mechanism whereby the interest of relevant third parties could be taken in to 

consideration.
55

 The material scope of arbitration becomes wide when it gives due attention to 

legal and material interest of third parties.
56

 Some commercial matters become non arbitrable 

because of the lack of third parties accommodation in arbitration.
57

 In insolvency and intra-

companies dispute for example several claims and parties to arbitration agreement could be 

emerged. Therefore; arbitration which isn’t welcomed to third parties participant forced the 

lawmaker to put cases under national court jurisdiction. As a result, the material scope of 

arbitration become wide if it can provide for multiparty proceedings and considers the interest of 

all parties involved in the dispute
58

    

2.5. Extension of Arbitration Agreement: a Mechanism to Accommodate 

Third Parties  

As it is expressed many times earlier, consent is noteworthy to arbitration.  It is manifestation of 

parties’ preference of private adjudication to public adjudication through arbitration agreement.
59

  

                                                           
53

 Decisions which are potentially wrong, fallible decision are subjected to res-judicata. Whereas contradictory or ir-

reconcile awards are awards which are wrong because of their inconsistence determinations despite they have same 
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rationale behind rejudicata principle is the subsequent conflicting determination cannot over turn the previous 

decision; maintain decision’s authority, when the decision determines the legal status of disputed question 
54

 Stavros Brekoulakis, The Effect of an Arbitral Award and Third Parties in International Arbitration: Res Judicata 

Revisited, 16 AM. REV. INT’L ARB. 177,   (2005).  
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 Stavros Brekoulakis,  Supra note 4, at 1179 
56

 id 
57

 id 
58

 Id  
59

 Tibor Várady , John J. Barceló III , Stefan Kröll , Arthur T. von Mehren , International Commercial Arbitration - 

A Transnational Perspective, (7
th

  ed.) ,85, (2019) 



17 
 

Obviously, it is known that only signatory parties can take their case to arbitrator and settle their 

dispute under arbitration forum. Nevertheless, in practice either third party seeks to take part in 

the arbitration proceeding or signatory parties take initiation for the participation of third 

parties.60
  To eliminate such dilemma, courts developed different theories that enable third parties 

accommodation in an existing arbitration proceeding either by extending the arbitration 

agreement signed by consented parties or joining non-signatories to the existing proceedings.
61

   

2.5.1 Consent Based Theory 

In this theory, the consent of third parties is extracted from contract or behavior of third parties. 

Contracts that connect third parties with signatory parties are the manifestations of third party’s 

consent to be bound by arbitration agreement.
62

  Reasonable expectation to be bound and benefit 

from arbitration agreement referred the implicit consent of third parties to be governed by 

arbitration agreement. Economic  relationship between signatories’ and third parties, intention of 

both signatory and third parties during the conclusion of contract, third parties involvement and 

participation towards existing parties’ agreement in forming a single economic reality could be 

used to discover the implied consent of the party . Therefore, the intention or the action of parties 

showed their consent to arbitrate.
63

  

Equitable Estoppel – This is a legal principle developed by the US Federal courts so as to bind 

third parties in the arbitration agreement.  This may happen in two conditions, either in case of 

intertwined issues or theory of direct benefit.
64

 The former is about facts which are claimed by 

third parties and when the claims indivisibly intertwined with contractual obligations under the 

agreement signed by signatory parties and both third parties and signatory parties may have some 

relation in common. At this time third parties strives for taking part in the arbitration proceeding. 

                                                           
60

 Adyasha Samal, supra note 18, at 73 
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On the other hand, the latter focuses on reciprocity of right and duty arising from the contractual 

obligations. When third parties intentionally benefited from the contract that contained 

arbitration agreement, they have the duty to accept the obligation arising out of the same 

contract.
65

   Third parties cannot have direct involvement in the conclusion, performance and 

termination of a contract which establish right and duties.
66

  

Agency - As defined in Black’s Law Dictionary, “fiduciary relationship created by express or 

implied contract or by law, in which one party (the agent)” that is subject to principal’s control 

“may act on behalf of another party (the principal) and bind that other party by words or 

actions”. Regarding this, the agent may enter in to an agreement which contains arbitration 

clause representing the principal. In this case, though the principal is a non-signatory in the 

agreement which contain arbitration clause, this non-signatory principal is bound by the 

arbitration agreement signed by the agent.
67

 Likewise A non-signatory principal allowed to 

require arbitration founding on the arbitration agreement incorporated in the contract that the 

agent signed in his/her capacity.
68

  

Group of companies - It is about deducing consent of non-signatory parties from its conduct 

and the relationship that exist in between the non-signatory party, parent company, and 

subsidiary company.
69

 The weighty control over the other subsidiary company, which may 

elongate up to the capacity of appointing managers in the subsidiary company, and the 

organizational and financial tie between parent and subsidiary companies implies there is a tight 

group structure among them.
70

 In some situations companies under the parent company may 

exchange emails, letters and invoice with the contracting party which confirms their mutual 

consent of them to be bond with the arbitration agreement. 71
 The participation of non-signatory 

party in the performance, termination or conclusion and in the process of contract, the tradition 
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in using shared intellectual property and common letter head are the implication of implied 

consent by the non-signatory party.
72

 Therefore,  by inferring consents from circumstances  

Group of companies theory advocate the participation of  parties which don’t give express 

consent in arbitration agreement to participate in an arbitration proceeding  

2.5.1. Non- Consent Based Theory 

This theory is about binding and forcing third parties by the arbitration agreement of signatory 

parties regardless of express or implied consent of third parties. The underpinning of this theory 

is the nearby connection between two companies, the managerial control of one company over 

the other to commit fraud or misconduct with the intent to extend liability and establish 

accountability. In addition, third parties benefited from the contract which is subjected to 

arbitration, forced the beneficiary third parties to settle their dispute through arbitration.
73

  

Third party beneficiary - There are circumstances where non-signatory third party can acquire 

benefit from main contract which contain arbitration clause without giving any implied consent 

for both main contract and arbitration agreement.74 At this time none signatory third parties may 

demand performance of main contract.  Concomitantly, this third party bound to arbitrate the 

dispute which arises from the main contract.
75

 The crucial point for third parties to be bound by 

the arbitration clause is that the benefit bestow by the main contract should be deliberate, not 

accidental, and at the same time the execution of main contract gives direct benefit for the third 

parties.
76

 

Veil piercing – In the contemporary world companies look for new markets across or with in 

jurisdictions via creation of subsidiary companies which have separate legal entities enjoying 

limited liability.
77

 However under Corporate Veil piercing doctrine, it has exception and both are 

a legal entity that cannot be separated, owing to the abusive conduct and fraudulent act of one 
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entity.
78

  In some situations one entity which has dominance power on the regular activity of the 

other entity may abuse its power to commit deceit or unfairness to a third party to escape from 

legal or other obligations.
79

  

Most jurisdictions introduce the concept of lifting the corporate veil that enables an entity which 

has a dominant power liable for the action of the subsidiary company.
80

  Therefore, the 

subsidiary or affiliate company can be liable for the obligation of parent company and will be   

bound by the arbitration agreement signed by the parent company and other contracting party.
81

  

2.6. Third Parties Participation in Arbitration Proceeding in Different 

Jurisdiction and National Laws 

In arbitration third parties may participate in the arbitration proceeding either of  parties in the 

arbitration agreement may seek to add them  or  they   initiate and request to be party of the 

existing arbitration proceeding. Regarding consent, the contractual and confidentiality nature of 

arbitration demand the consent of all parties compulsorily for the participation of third parties in 

the arbitration proceedings.
82

   

To this end, if all parties including third parties agreed to join or intervene in the existing 

arbitration proceeding, there should be no anxiety.  Nevertheless, this is not always true that 

sometimes one of the signatory parties or a third party lacks to concord for the participation of 

third parties in the arbitration proceedings.
83

 At this time there should be an umpire to accept or 

reject the participation of third parties in the arbitration proceeding.
84

  

Accordingly, Commercial arbitration procedure as a whole are regulated by various state, 

national laws, or rules passed by arbitral institutions. Moreover UNCITRAL arbitral procedure 

                                                           
78

 Robert B Thompson, Piercing the Corporate Veil: An Empirical Study, Vol.76 CORNELL L. Rev, 1036 (1990) 
79

 Juan Marcos Otazu, The Law Applicable to Veil Piercing in International Arbitration, Vol.5 (2), MCGILL Jou. of 

Dispu. Reso., 35 (2018-2019) 
80

 id 
81

 Richard Bamforth, Irina Tymczyszyn, Olswang, and Allan Van Fleet, Mark A Correro, Greenberg Traurig 

“Joining Non-Signatories to an Arbitration: Recent Developments”, Cross-Border handbook, Vol. 2 , 10,  2008 
82

 Andrea Marco Steingruber, Consent in International Arbitration, 166,2012 
83

 Simon Greenberg, Christopher Kee & Romesh Weeramantry, International Commercial Arbitration: an Asia- 

Pacific Perspective, 215- 216, 2011 
84

 Id at 127 



21 
 

plays a pivotal role as a bench mark for different jurisdictions.  It is time to examine mechanism 

and elements for the participation of third parties in arbitration proceeding in different national 

and arbitral institutions. 

2.6.1. National Laws on Third Party Arbitration  

2.6.1.1. SWIZERLAND: a Liberal Approach?  

Switzerland addresses third parties issue in arbitration proceeding under the Switzerland rule of 

arbitration. Participation of third parties through intervention and joinder as well as consolidation 

of different arbitration proceedings is clearly stipulated.
85

 Regarding third party intervention in 

arbitration proceeding, third parties are free to take part in the existing arbitration proceeding. 

None of the contracting parties can object or refuse the participation of third parties if they are 

willing to participate in the arbitration proceeding.
86

 Equally, the rule also gives recognition to 

the contracting parties request for third parties participation in the existing arbitration 

proceedings. Either the claimant or the respondent can call third parties to participate in 

arbitration proceedings.
87

  

Besides, consolidating two pending arbitration cases is possible under the Swiss rule.
88

  The rule 

gives discretion to tribunals to decide third parties participation in the existing proceeding and 

for arbitration court
89

 in consolidating different arbitration suits. In consolidating arbitration 

proceedings the Court consults and confirms from arbitrators in addition to parties in arbitration 

agreements.
90

 The tribunal and the court consider all relevant circumstance, the link between two 

cases, the progresses already made in the existing proceeding and at the same time consult with 

contracting and third parties in exercising its jurisdiction. 
91
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The Swiss Federal tribunal developed jurisprudence about third party participation   

circumstance via extension of arbitration agreement.
92

 Arbitration agreement signed between 

signatory parties can extend to non-signatory parties when a transfer of contract or assignment of 

claim to non-signatory party happened, third party interfere with the performance of the contract 

knowingly that the contract contain arbitration clause and when the contract is made for the 

benefit of third party and this third party wants to accept the arbitration agreement.
93

 

Consequently, it is possible to say that the Swiss rules are conducive for third parties arbitration. 

Likewise, tribunals and courts paved the road to enable third parties participation in arbitration 

via developing jurisprudence by extending arbitration agreement to non-signatory, third party, 

based on implied consent doctrine. 

2.6.1.2. BELIGUM: Tribunal as an umpire for third party participation, a conservative 

plus? 

In Belgium the mechanism of third party participation in arbitration proceeding is stipulated 

under the national law of the country called Belgium judicial code. Both interested third party 

and party in the arbitration agreement can request, intervention, and call upon joinder, the 

participation of third parties in existing arbitration proceedings.
94

  Third party can put down their 

request in writing to the tribunal and the tribunal notifies the application for the parties in the 

arbitration agreement.
95

 The fate for joinder and intervention isn’t limited to the consent of 
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contracting as well as third parties.
96

  The will of parties in the arbitration agreement towards 

third party participation is subjected to tribunal blessing.
97

  The agreement of contracting and 

third parties plus the unanimous consent of the arbitral tribunal is required for third party 

participation in arbitration proceeding.  It implies that the ultimate power rests on the arbitration 

tribunal.
98

  

Accordingly, the discretion of the tribunal to render any interim or conservatory measure
99

 , its 

power to rule on its own jurisdiction and to examine the validity of arbitration agreement infer 

the power of the tribunal to order the participation of third parties unless otherwise agreement is 

made by the parties. 

2.6.1.3. NETHERLANDS:  A moderate approach? 

Netherland’s arbitration rules which are found in Dutch Civil Procedure Code here in after 

DCPC, addressed joinder, intervention and consolidation of arbitrations.
100

 Third parties who 

have interest in the arbitration proceedings that took place in between existing parties may 

request to intervene in the proceedings.
101

 Likewise, an existing party may request the arbitral 

tribunal to implead a third person.
102

 Procedurally, both existing, impleader, and third party made 

a notice for joinder and intervention of third party shall be sent to the arbitral tribunal and the 

tribunal sent the copy to the respective party.
103

 The participation of third parties either the 

intervention or joinder will be determined by the arbitrator and the same arbitration agreement 

can apply between existing and third parties.
104

   Crucially, parties in the arbitration agreement 

can agree against participation of third parties in their arbitration proceedings. 105
 The tribunal, in 

allowing the third party to participate in the proceeding shall take in to account the credibility of 

the request, the adverse effect of a possible judgment against third party and the effect on 
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expedite of the proceeding.
106

  When a third party becomes party to the arbitral proceeding, the 

arbitral tribunal determines the further conduct of the proceeding.
107

 Regarding consolidation of 

arbitration, the Netherlands arbitration act allowed the consolidation of two or more arbitration 

pending within or outside the Netherlands at the request of one of the parties when their subject 

matter is connected to each other.
108

  The power to consolidate pending arbitration proceedings 

rests up on the provisional relief judge of the district court of Amsterdam.
109

  However, no 

consolidation may be ordered by provisional relief judges when the parties agreed to avoid the 

possibility of consolidation.
110

  Moreover , the subject matter relation between/ among pending 

arbitration cases, the stage they reached,  the possibility of irreconcible decision due to separate 

proceeding and adverse effect on speedy proceeding should be  considered by the provisional 

relief judge before ordering consolidation.
111

   

2.6.1.4. USA: Especially South Carolina and Utah  

In the US Federation arbitration laws are found at federal and state levels. In the US International 

arbitration at federal level can be managed by Federal Arbitration Act, here in after FAA. This 

act says nothing about third party participation in arbitration, intervention and joinder. Therefore, 

most judicial decisions cannot accept consolidation when arbitration agreement is silent on the 

matter on the ground of protecting party autonomy.
112

 But later through amendment, the revised 

uniform arbitration act, RUAA, come up with breakthrough in terms of consolidation.
113

  

RUAA made parties in the arbitration agreement free to decide in their arbitration agreement 

either to allow consolidation or not.
114

  In the absence of preexisting agreement between parties 

in the arbitration agreement regarding consolidation, court, not tribunals have discretion on 

consolidation.
115

 Courts, before deciding consolidation of different arbitration proceeding 
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consider the nature of claims, that emanate from related or similar transactions, the presence of 

common issues of law and fact in the proceeding, the possibility of conflicting decisions being 

given due to separate proceedings.
116

  

To conclude, it is possible to say that RUAA introduced a balance between promoting efficiency 

and respecting party autonomy. Consolidations of different arbitration proceeding with similar 

claims enhance efficiency arbitrations. On the other hand, addressing consolidation in their 

arbitration agreement as a prerequisite of consolidating cases is manifestation of party autonomy.  

Regarding joinder and intervention, cases have been addressed through Federal Rule of Civil 

Procedure. The practice for intervention in arbitration and civil litigation seems to be subjected 

to similar interpretation.  The court orders the participation of third parties in arbitration 

proceedings when the interest of third parties are directly, not indirectly, affected by the 

arbitration. Equally, third party intervention cannot be allowed when the interest of the third 

party is sufficiently represented by parties in the arbitration agreement. Likewise joinder of third 

parties in arbitration can be entertained just as in civil litigation.  For a third party to join in 

existing proceeding, emphasis is given to the full relief of existing party due to third party 

presence rather than the presence of fragmentary litigation. The existence of piecemeal litigation 

doesn’t make third party indispensible.
117

    

In South Carolina, Uniform arbitration act addresses issues of third party interests.118 It allows 

participation of third party up on the application to arbitration panel, by a party, to join the 

existing proceeding when some conditions are fulfilled; the participation of third party should 

bring complete relief for the parties in the arbitration agreement, his/her  claim  interest should 

have shown interest related to the subject matter of the arbitration,  default of his participation in 

the arbitration proceeding obstruct his ability to protect his interest, the absence of third party in 
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the proceeding may cumbersome the obligation of parties in the arbitration agreement due to 

inconsistent obligation by reason of his claimed interest.
119

  

As it is impliedly stated above that, third party participation in the arbitration proceeding under 

South Carolina uniform arbitration act can be initiated by parties in the arbitration agreement. 

The law doesn’t require the consent of third party to take part in the arbitration proceeding. Like 

South Carolina law, Utah arbitration law doesn’t comprise consent of third party to participate in 

arbitration proceeding. It requires or gives chance for third party, joinder, to be party in 

arbitration agreement. As a result, it impedes alien joinder from being party to the arbitration 

agreement and participating in the arbitration proceeding 

Therefore in the US, it is possible to say that the legislative enactment is very dispersed towards 

third party. FAA is silent about third parties and the latter amendment of it, RUAA; address issue 

of consolidation and left joinder and intervention of third Party for ordinary civil procedure law. 

State statutes also play pivotal role in filling the gap of FAA 

2.6.1.5. FRANCE  

Like other nationals, Arbitration in France has international and domestic facets. In relation to 

this, the country’s law on international commercial arbitration doesn’t clearly address third party 

participation in arbitration proceeding.
120

 Likewise, French law doesn’t contain explicit provision 

allowing domestic courts to take part in the arbitral process. Nevertheless, the courts have the 

capacity or extraordinary jurisdiction to give interim relief in accordance with French Civil 

Procedure Law, which can go in harmony with the ultimate determination of the dispute.
121

  As a 

result, French court cases involving intervention and joinder of third party underline the holiness 

of the contract made by the parties and limiting the tribunal to the term of the contract.
122

  

Accordingly, the following are doctrines developed by the French courts to make third parties 

part and parcel of arbitration agreement via extension of arbitration agreement.  
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First, under French law third parties can join the existing arbitration proceedings either as 

claimants or respondents based on “group of companies” Doctrine.
123

 This Doctrine was 

developed by French Courts and  propagates about extension of arbitration agreements to one or 

more companies of the same group, non-signatory third party, when  the non-signatory third 

party take significant role in conclusion, performance or termination of the contract containing 

the arbitration agreement signed between original parties, signatory parties.
124

  In other words, 

the involvement of third parties in conclusion, performance or termination of the contract 

containing the arbitration agreement made by the signatory parties infer the common intention of 

contracting parties that third parties are bound by their agreement.
125

  

Secondly, the French courts also developed “assignment” doctrine which insists the reflexive 

transformation of arbitration agreement from signatory to third party.
126

 This happens when the 

contract signed between the parties containing arbitration agreement transfers the contractual 

benefit and obligation to third parties that did not have connection with the contract that bestows 

benefit and creates obligation.
127

  

Thirdly, the French courts also accept doctrine of “incorporation by reference” which focuses on 

third party intervention or joined third parties in arbitration proceeding by referring to arbitration 

clauses.
128

 This is true when non-signatory parties to the original contract incorporate the 

arbitration clause which is part of the original contract made by other contracting parties.
129

  

Therefore third parties should give their full consent in incorporating the contract and its 

arbitration clause.
130

   Any doubt by French courts towards the consent of non-signatory parties 

in incorporating the contract brought non-acceptance and rejection of third party participation.
131
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In domestic arbitration, there are guiding principles of litigation under civil procedure code that 

are also applicable to arbitral proceedings
132

.  These principles give clue for the possibility of 

joinder of claim that requires the participation of additional parties.
133

 Besides, protection of third 

parties right at the time of default proceeding is also emphasized.  Third party to become 

judgment creditor of the arbitral proceeding, first their right to be called, summoned, and heard 

should be respected.
134

  

2.6.2. International Arbitral Institutions on Third Party Arbitration 

International arbitral rules incorporate mechanisms of third parties accommodation in arbitration. 

In spite of this, there is  a disparity on matters like consent required for joinder, intervention and 

consolidation, the umpire that makes decision on third party participation and the circumstances 

as to which party may be joined or arbitrations consolidated. Below I try to summarize joinder, 

intervention and consolidation provision in selected international arbitral rule in general and 

consent requirement in particular 

2.6.2.1. London Court of International Arbitration Rule 

Third parties participation in arbitration proceeding under the London International Court of 

Arbitration rule here in after the LICA is covers and addresses both joinder of parties and 

consolidation of arbitration proceedings.  The Ruler seems more liberal in relation to a third 

parties joinder at the request of the existing or the applicant party becomes party in the 

arbitration even over the objection of other existing party. In other words, the LCIA requires the 

consent of third party and one signatory party in the existing arbitration. The mere fact that an 

existing party rejects the request of a third party doesn’t necessarily mean third party retreats 

from being part of the existing arbitration.  The request of joinder may be blocked only when 

contrary agreement has been signed between the existing parties so as to preclude third party 

participation in arbitration. On the other hand, the LCIA has a blurred provision regarding the 

fate of intervening parties’ fate when signatory parties object to their participation.
135

  

Conversely, it seems that the LICA follows stringent approach regarding consolidation of one or 
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more arbitration proceedings in a single arbitration subject. It requires the unanimous consent of 

all parties to the arbitration. The power to consolidate cases rests up on the tribunal upon the 

application of any party   and giving rational opportunity for the parties to disclose their views 

and discussion on cost and otherwise.
136

  

2.6.2.2. International Chamber of Commerce Rule  

International Chamber of Commerce Rule of arbitration here in after ICC Rule have entrenched 

mechanisms of accommodating third party joinder and participation in arbitration proceedings.
137

  

The request for third party joinder is made by either of the existing parties to the tribunal 

secretary before or after nomination of any arbitrator by the ICC court.
138

 The request time for 

joinder being before and after the appointment of arbitrator has substantial effect on the 

likelihood for third party participation.
139

 If the request is made earlier, ahead of arbitrator 

appointment, the existing party may force the third party without the agreement of all party.
140

  

However, all parties, the existing & additional party, must agree unanimously when the request 

to join third party is made after the confirmation of any arbitrator. Regarding intervention of 

third parties, like the LICA, the ICC Rule doesn’t contain clear provision.   

Consolidation of multiple pending arbitration proceeding in to a single arbitration proceeding is 

well addressed by the ICC arbitration rule. The power to consolidate is given to the court. 

Parties’ agreement and other factual requirements are basic to pass decision on consolidation of 

pending arbitrations.
141

 

2.6.2.3. Australian Centre for International Commercial Arbitration 

Australian Centre for International Commercial Arbitration here in after ACICA Rule, contains 

detail provisions regarding joinder and consolidation of arbitration proceedings. 
142

Regarding 

joinder, the tribunal up on the request from the existing parties or a third party, has power to 
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allow the participation or joinder of party in the arbitration.
143

 Under this rule all parties, existing 

and additional parties, should give their consent explicitly for the participation of joining 

party.
144

 Moreover there should be a prima facie for the joining party to be bound the arbitration 

agreement signed by the signatory parties.
145

 Regarding consolidation, the rule allows 

consolidation of two or more pending arbitration proceedings under the rule in to a single 

arbitration.
146

 Before consolidation decision is rendered, consultation among parties and 

arbitrator is required.  The agreement of parties to consolidate pending arbitration cases, the 

existence of common question of law or fact on all arbitration, the compatibility of arbitration 

agreement are among the necessary preconditions for consolidation.
147

  

2.6.2.4. Netherlands Arbitral Institute Arbitration Rule 

Netherlands Arbitral Institute of  arbitration rule here in after NAI arbitration rule, give cover to 

third party participation, joinder, intervention and consolidation of pending arbitration 

proceeding.
148

 For intervention, the third party should comply with the arbitration agreement 

signed between the signatory parties.  The consent by third party ought to be in written form.
149

  

On the other hand, the joinder may be part of the arbitration agreement when the consent of one 

of the signatory party is given.
150

 Therefore, the NAI follows unanimous consent for intervention 

by a party and the consent of a signatory party for joinder case. Procedurally, under NAI 

arbitration Rule, joinder of third party is allowed by the tribunal when the tribunal doesn’t have 

no doubts that the joining of third party in the arbitration doesn’t result in an unreasonable or 

unnecessary delay of the proceeding. Moreover, the possible adverse effect of the award against 

the interested third party will be checked by the tribunal.
151

  

Regarding consolidation, NAI Rule provides that pending arbitral proceedings within or outside 

of the Netherlands can be consolidated in to a single arbitration proceeding at the request of the 
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parties.
152

 But consolidation isn’t without condition. First, there shouldn’t be contrary agreement 

among the parties on joinder or intervention of third party. Besides, consolidation may be 

ordered by the tribunal when it doesn’t cause unreasonable delay in the pending proceeding, the 

two arbitral proceeding should closely be connected and consolidating them bring expedite on 

hearing and avoid the potential risk of irreconcilable decision due to separate proceedings.
153

   

2.6.2.5. Stockholm Chamber of Commerce Arbitration Rule 

The Stockholm Chamber of Commerce Arbitration Rule here in after SCC Rule, integrate third 

party mechanisms, both joinder and consolidation, in the amended Rule. Regarding 

consolidation, the power to consolidate the newly started arbitration with already pending 

arbitration is vested on SCC Board. Consolidation is realized by the Board when the parties 

agree; all claims are made under the same arbitration agreement, when arbitration agreements are 

compatible.154 In a similar manner, joinder of additional party in the existing arbitration is made 

by the Board in consultation with the parties. A party to an existing arbitration may request the 

SCC Board to join one or more additional parties to the arbitration.  But time of request is 

decisive.  A party requesting joinder is required to submit a request for joinder as early as 

possible because the request for joinder made after submission of a statement of defense shall not 

be considered unless the SCC Board decides otherwise. 
155

 

Accordingly, the SCC Arbitration Rule made a departure from the principle of party autonomy 

since it compels an additional party to be joined to an existing arbitration without either the 

additional party’s consent, or the consent of the opposing party in the existing arbitration.  

Besides, it doesn’t give right to intervene for additional party in the existing proceedings. Rather, 

court or tribunal order joinder of additional party 

2.6.2.6. Arbitration Rules of the Singapore International Arbitration Centre  

Arbitration Rule of the Singapore International Arbitration Center here in after the SIAC Rules 

contain joinder and consolidation provisions. Regarding the former, any party seeking the 
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consolidation of two or more arbitration, may file an application for consolidation to the 

Registrar either prior to constitution of a tribunal or awaiting the constitution of a tribunal.
156

  

The mandate to receive the application is for the SIAC Court when the arbitration tribunal isn’t 

constituted and of the tribunal itself when it is founded. The tribunal or the court grant 

consolidation when all parties agreed to consolidate and other criteria listed under the law are 

fulfilled. 
157

 

Surprisingly, SIAC Arbitration Rule follows similar procedure for joinder of additional party. A 

party in the arbitration proceeding requesting for additional party has two options.
158

 The first is 

s/he may file an application with the Registrar of SIAC Court to grant joinder prior to 

constitution of the tribunal.
159

  Secondly, s/he may apply to the tribunal waiting for its 

constitution.
160

  

Accordingly the court or tribunal order joinder of additional party when all parties, including the 

additional party to be joined, have consented to the joinder and the additional party to be joined 

is prima facie bound by the arbitration agreement.
161

  

2.6.2.7. Hong Kong International Arbitration Center Administered Arbitration Rules  

Hong Kong International Arbitration Center Administered Arbitration Rules here in after, 

HKIAC rules have announced both joinder and consolidation provisions. The power to decide 

participation of third party by way of joinder is devolved to the arbitral tribunal. The tribunal in 

deciding joinder takes in to account, prima facie, about additional party to be bound by the 

arbitration agreement.
162

 Either a party to the arbitration agreement or additional party may 

submit a request to arbitral tribunal. Consolidation of two or more pending arbitration is 

addressed by the Rule at the request of a party when the parties agree to consolidate, the 

arbitration agreements are harmonious, all claims in the arbitration made under the same 
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arbitration agreement, when there are a common question of fact or law and where the claims are 

made more than one arbitration agreement.
163

  

Hence, regarding joinder HKIAC rule forces additional party to be joined in to an existing 

arbitration without the consent of either party in the arbitration proceeding and additional party. 

Nevertheless, in consolidation the parties should give their consent unanimously for the purpose 

of consolidating pending arbitrations in addition to other criteria mentioned above.   

2.6.2.8. Third parties in UNCITRAL Model Law  

The UNCITRAL Arbitration Rule which is adopted in 1985, and to which consecutive 

amendments have been made in 2006, 2010 and 2013, provide model commercial arbitration 

rules.  Regarding third party participation joinder of third parties in arbitration proceeding is 

clearly incorporated. The claim to join in the proceeding can be made either at the request of 

parties in the arbitration agreement or third parties. The tribunals after receiving the request hear 

all parties and look at the cause for the request. Later the joinder is permitted when the joining of 

such parties doesn’t result in prejudice to any of the parties. Moreover, the consent of opposing 

and additional parties isn’t required for additional party to join arbitration. Regarding 

intervention by third party this Rule is silent. But it is preferable and logical to think that similar 

procedure is applied and entertained by the tribunal.
164

 Similarly, the UNCITRAL rule doesn’t 

contain consolidation provision yet.
165

  

Below, the author tries to make a comparative analysis on the above leading international arbitral 

institutes arbitration rules considering the scope of joinder and consolidation provisions, which 

address the party or parties applying for joinder of an additional party or consolidation of 

proceedings, the required consents for joinder of an additional party or consolidation of 

proceedings and the umpire decides the application for joinder or consolidation. 

Regarding request, SIAC, HKIAC, ACICA, and UNCITRAL Rules all permit both joinder and 

intervention. A party to existing proceedings can request for an additional party to be joined to 
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the proceedings, and an additional party can request to be joined, or intervene, in the 

proceedings. In contrast, the ICC, SCC, and the LCIA Rules restrict requests for joinder of a 

party to the existing proceedings, and do not permit intervention by an additional party. 

Concerning consent, under SIAC, HKIAC, ACICA, and UNCITRAL Rules, consents isn’t 

required from either the additional party or the opposing party to the arbitration 

proceedings in the case of an application by an existing party for an additional party to 

be joined, and consents are similarly not required from the existing parties in an 

application by an additional party to be joined to the proceedings. As noted above, intervention 

by an additional party is not permitted under the ICC, SCC, or the LCIA Rules. Pursuant to the 

SCC Rules, in an application by an existing party, consent isn’t required from either the 

additional party or the opposing party to the arbitration proceedings. The ICC Rules are similar, 

but contain the additional restriction that no consents is required for joinder of an additional 

party prior to the appointment of an arbitrator, but consent of all parties is required after 

appointment of arbitrator. 

As to which tribunal or body decides the application for Joinder, the ICC Court determines all 

applications for joinder since joinder is a pre-arbitrator appointment issue under the ICC Rules. 

In conformance with SCC, LCIA, and UNCITRAL Rules, the arbitral tribunal decides all 

applications for joinder since joinder is a post-constitution of the arbitral tribunal issue.  

SIAC, HKIAC, and ACICA Rules follow mixed approach in the sense that arbitration court 

determines joinder when joinder is an issue during pre-constitution of the arbitral tribunal. 

Equally, the tribunal decides request for joinder when the request is made at post-constitution of 

the tribunal. 

Differently, the SIAC Rules have two fold mechanisms in deciding joinder and unique among 

others. SIAC Court decides joinder at the time of pre-constitution of the arbitral tribunal and 

when the decision is otherwise the application for joinder is brought to the arbitral tribunal 

during post-constitution of the arbitral tribunal. 
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Like joinder, international arbitral institute arbitration rules follow different approach in 

consolidating of pending arbitration. The ICC, SAC, SCC, SIAC, HKIAC, and ACICA Rules do 

not require the consent of the opposing party to the applicant party, or the parties to any of the 

other pending arbitrations, for consolidation of two or more arbitrations. The LCIA rules adopt 

two mechanisms. They require the unanimous consent of all parties and no consent is required 

from the opposing party where a party seeks consolidation of two or more arbitrations under the 

same arbitration agreement, or compatible arbitration agreements, between the same parties. 

Regarding the authorized body the arbitral institution give decision on the application of 

consolidation under ICC, SCC, HKIAC, and ACICA Rules. On the other hand, LCIA Rules vest 

the power for arbitration court and arbitral tribunal in the course of pre and post constitution of 

arbitral tribunal respectively. 

2.7. Legal techniques to accommodate third parties in arbitration 

proceedings 

In spite of the contractual nature of arbitration, Participation of third party in the existing 

proceeding is inevitable. As discussed above, it has dual aspect from the participation of third 

parties and arbitration itself. In the former, the arbitration agreement may directly or indirectly 

affect the interest of third parties and require third party participation and in the latter third party 

participation bring effectiveness and efficiency for arbitration. Here below, I will try to discuss 

joinder. Intervention and consolidation as mechanisms of accommodating third parties in the 

existing arbitration proceeding 

Joinder: - Joinder in arbitration is a procedural request by an existing party or parties in 

arbitration agreement to bring third party in pending arbitration. This third party isn’t initially 

named as a party in the arbitration. A request for joinder can be made by the respondent for a 

third party. Claimant has also the possibility of requesting third party as additional party in the 

existing proceeding. 166
 Joinder of additional parties may be requested at the early stage, before 

the tribunal is constituted or at a later stage of the proceeding.
167
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Intervention: - Like joinder intervention is a means of becoming a part of arbitration proceeding 

as third party participant to the existing proceeding despite the fact that the request is made by 

the party itself. A third party applies to the concerned authority to participate as a claimant or 

respondent in the existing proceeding.
168

 Intervention party may present its own separate claim 

against the claimant or the respondent when its participation in the proceeding is confirmed.   

Sometimes the party, intervention parties, may not have separate claim against existing parties 

and request the intervention so as to help one of the parties in arbitration agreement.
169

  

It is because the outcome of the proceeding will have binding effect on it. This mostly happened 

in construction arbitration where a subcontractor may intervene in proceedings between an 

employer and the main contractor in order to help the main contractor in better substantiating his 

claim against the employer.
170

   

Consolidation: - Consolidation is different in its nature from the above two mechanisms, it is 

unification of two or more arbitral proceedings.
171

 The potentially merged arbitrations are two or 

more than two and distinct arbitration with its own respective arbitrators. But later these separate 

proceeding come in to a single arbitration with a single tribunal which has the power to pass an 

award to all claims that have comprised in the previous detached arbitrations.  

Pragmatically, the above third parties participation mechanisms could be possible when there is 

an agreement among all parties, signatory and third parties, and in the absence of consent when 

the law allows third party’s participation. Furthermore, in the nonexistence of law that permit 

third party participation and consent criteria, the court or tribunals can give decision about third 

party participation.
172

 Nevertheless, this doesn’t mean that the legal framework and practice of 

third party participation is uniform across the world.  As discussed here and there in this work, it 

may vary from state to states and among international arbitral institutes. 
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CHAPTER THREE 

THE PARTICIPATION OF THIRD PARTIES IN ARBITRATION 

PROCEEDINGS UNDER THE ARBITRATION AND 

CONCILIATION WORKING PROCEDURE PROCLAMATION 

 

3.1. ACWP Proclamation as a Mechanism to Resolve Business Related 

Disputes 

In Ethiopia ACWP Proclamation applies to business related disputes emanating from contractual 

and non-contractual relationships that are wholly or partly in existence or likely to exist in the 

future.
173

 As I explained earlier the 1958 New York Convention requires signatory of the 

Convention to list commercial related dispute to be resolved via arbitration.174 Accordingly, 

ACWP Proclamation followed arbitrable and non-arbitrable dichotomy in an indicative way.
175

 

Arbitrable cases are commercial related cases driven from contractual and non- contractual 

relationships of disputing parties.
176

  

Therefore it is possible to say ACWP Proclamation applies to national and international 

commercial arbitrations as well as to the recognition and enforcement of foreign arbitral awards 

which are rendered based on commercial related cases as per ACWP Proclamation.
177
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3.2. The Treatment Accorded to Third Parties under Arbitration and 

Conciliation Working Procedure   Proclamation    

The hallmark of parties’ taxonomy in the realm of arbitration, as signatory and non-signatory or 

third parties, is arbitration agreement.
178

 Traditionally, a signatory party is a party who made the 

arbitration agreement according to the law and presumed to have expressly consented to resolve 

disputes via arbitration.
179

 Under ACWP Proclamation arbitration, agreement should follow two 

format, written and Electronic, to make arbitration agreements.
180

 Though the agreement may be 

made orally, by conduct or any other modalities, it should be downsized to writing and signed by 

the parties to the agreement and attested by two witnesses.
181

  Equally important, exchanging of 

information through Email and any other electronic, magnetic, optical means are mechanism of 

expressing consent in the arbitration agreement.
182

  Conversely, parties who didn’t make 

arbitration agreement through writing or electronics format as stated in the proclamation are third 

parties or non-signatory parties.
183

  

As its stands ACWP Proclamation followed two fold mechanisms for third parties involvement 

in disputes emanating from arbitration agreements.  The first is a call or request for third parties 

to involve in the existing proceedings.
184

  The claim to participate in arbitration proceeding 

might be made either by third parties or the existing parties in the arbitration agreement.
185

 The 

application or the quest to participate is made before the arbitral award is rendered and it should 

indicate the interest in the proceeding and the potential adverse effect of the award on their 
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right.
186

  This aims at precluding third parties right from being affected by arbitral tribunals’ 

decisions, prudential mechanism.
187

  Likewise, the claim by the parties in the arbitration 

agreement for calling of third parties is done to shift the liability of contracting party to the 

upcoming third party to pay compensation on behalf of a party in the arbitration agreement.
188

 It 

requires unanimous vote of contracting and third parties to become part of the proceeding.
189

 

Objection is another face of third parties’ participation in arbitration after the tribunal rendered 

decision which is called remedial mechanism.
190

 The objection is raised either on an arbitral 

award, before execution, or at the execution stage of the arbitral award.
191

   This is done by third 

parties who didn’t take participation in the hearing stage of the tribunal and at the same time 

their rights are affected by the tribunal’s award owing to their absence from proceeding.
192

  

Accordingly both prudential and remedial mechanisms incorporated under ACWP Proclamation 

pave the way for third parties right to be heard before the tribunal 193 so as to protect their 

pecuniary interest before and after the award is rendered.  

3.3. Unanimous Consent Criteria under ACWP Proclamation: a 

Conservative Approach? 

The enactments of ACWP Proclamation come up with third parties participation in the 

arbitration proceeding. It gives chance for all third parties whose interests are potentially affected 

by the arbitral tribunal’s award.
194

 The time frame for third parties to participate in the existing 

arbitration proceeding is any time before the arbitral tribunal rendered final decision and between 

the beginning of arbitration proceeding.
195

 ACWP also incorporates the method of third parties 
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participation in ongoing arbitration proceedings. Obviously, these non-signatory parties couldn’t 

join based on arbitration agreement, they could only join based on the application of either the 

third party itself or parties in the arbitration agreement.
196

 The application of either party is 

compulsory for the participation of third party in the proceeding. In other words, the tribunal 

isn’t competent enough to introduce third parties in the existing proceeding no matter how 

important third party might to the case.
197

 Above all, third party applies for intervention by 

requesting the blessing of the parties in the arbitration agreement. Equally, joinders may be 

called up on by parties in the arbitration agreement should get the consent of third parties to join 

the current proceeding.
198

 All parties, both parties in the arbitration agreement & third parties, 

should come to terms unanimously for the participation of third parties whatever the extent of 

interest affected by the tribunal award or the essentiality of third party in the arbitration 

proceeding. 
199

 

The triangular consent requirement in ACWP Proclamation advocates consent as a creature of 

arbitration agreement.
200

  The question here is how the third party’s right can be protected when 

parties in arbitration agreement failed to accept third party participation in arbitration 

proceeding. Neither an arbitral tribunal nor a public court can entertain such kind of claim under 

ACWP proclamation.
201

   

Back to origin, the aim for the promulgation of ACWP Proclamation is to complement the right 

to justice (Emphasis added) in commercial related disputes. In doing so, the Proclamation seeks 
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ጋር ያካሄዱትን ዉይይት አስመልክቶ ህዳር 09 ቀን 2013 ዓ.ም የተያዘን ቃለ ጉባኤ ስንመለከት በተራ ቁጥር 42 ላይ በረቂቅ 
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to save precious time and cost of the disputing parties, maintain confidentiality of the 

proceeding, implement simple procedure so as to give freedom to contracting parties (Emphasis 

added) in the proceeding.  Apparently, freedom should be given to parties which sign arbitration 

agreement. But there are third parties, non-signatory, to the arbitration agreement and their 

interests and rights are affected by signatory parties in the arbitration agreement.
202

  Third parties 

have also the right to access to justice, arbitration, to protect their right and interest potentially 

affected by the tribunal’s decision. This journey of third parties faces impediment by unanimous 

consent requirement of the proclamation. 

Experienced practitioner in the field gave different arguments on issue of unanimous consent 

criteria of ACWP Proclamation regarding third party participation in arbitration proceeding. 

Some are opponent and few are proponent towards unanimous consent criteria. 

Proponents’ arguments; Mr. Yohannes wolde Gebrieal, arbitration director at AACCSA, gave 

interview based on the practice in the institution he leads and his own experience, and said that 

Unanimous consent criteria is logical. Arbitration is a private adjudication forum and no 

exception for consent of contracting parties consent. When one of the main parties fails to give 

its consent, AACCSA will not force the inclusion of third parties in the proceeding.  Equally, 

third parties should give their consent to arbitrate and practically AACCSA has developed its 

own format called multiparty arbitration agreement. Since the Proclamation required express 

consent, willing third parties to arbitrate shall give their express consent in a written form. 

Regarding the rights and interests of third parties, they may take their case to the public court and 

have their rights and interests respected and protected if it is affected by the tribunal’s 

decision.
203

  

Mrs. Haregwoyin Ashenafi, Director of Ethiopian Mediation and Arbitration Center, argued for 

unanimous consent criteria. She said arbitration is consent based and the tribunal is constituted 

by consent of signatory parties. Third parties did not give their consent on the constitution of the 

tribunal. Therefore, contracting parties consent for third parties’ participation in arbitration 
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proceeding is necessary, confidentiality; party autonomy and privity of contract are important 

principles for arbitration. So Arbitration isn’t an imposition it is rather consensual for both 

contracting and third parties.  Third parties have access to justice in public court if their right and 

interest are affected by arbitration proceeding.
204

  

Opponents’ argument; Mr. Yosef Aemiro argued against unanimous consent criteria in two 

ways. First, when third parties apply for participation, the consent of contracting parties couldn’t 

be a necessary requirement for third party participation. This is because the contracting parties 

once gave their consent when they made arbitration agreement. So, consent requirement of 

contracting parties when third parties request to join isn’t necessary. When third parties have 

vested interest in the arbitration proceedings, they should join the proceeding if they request to 

join. Second, when third parties requested to participate either by contracting parties or the 

tribunal, its consent is necessary.  Unless third parties give their consent to participate in the 

proceedings, the consent of contracting parties doesn’t force it to join the proceedings. The 

consent of third party is fundamental. Therefore, unanimous consent criterion isn’t necessary 

when third parties and a party to the arbitration agreement give their consent for third party 

participation.
205

 

ACWP Proclamation, as the nomenclature tells us, is procedural law. If it is so, the ultimate goal 

of procedure law is to settle disputes at low cost, relatively short period of time and in fair 

manner. When contracting parties refuse participation of third parties, it invites public litigation. 

It means contracting parties continue their adjudication before the tribunal and rejected third 

party took the case to public court. In both case parties are similar and sometimes the cause for 

arbitration and litigation are similar. It result in additional costs, consume parties’ time and may 

result in injustice when contradictory decisions are handed down. This is against the aim of 

procedural law
206
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The remedy for third parties stipulated under article 48 is against party autonomy. The 

contracting party chose arbitration over public adjudication. Nevertheless, the hostility of article 

40/3/, unanimous consent criteria, with voluntary third party participant forced third parties to 

take their case to the public court when the tribunal decision affects their right in their absence. 

The tribunal should manage the proceeding in full trial scale. Prohibiting voluntary third parties 

participant and put article 48 as remedy to protect their interest, leads contracting party to call 

before the public court on the same legal and factual issues. Contracting parties already gave 

their consent to manage the same case through arbitration. Lack of accommodating voluntary 

third parties will pull contracting parties to public adjudication. It is against their autonomy. 

Therefor to welcome third party requests circumvent this problem.
207

 

Mr. Flipos Ayinalem argues that arbitration should be an alternative to court and should reduce 

the burden of public court. Pushing third parties with lack of consent by contracting parties 

become additional burden for case congested courts. It also affects the efficiency and 

effectiveness of Arbitration. Mr. Filipose also raises Shirea court
208

 which requires parties 

consent to choose the forum over the ordinary court. Once the parties gave their consent, all 

interested parties’, third parties, join or intervene without the consent of main parties. Likewise, 

once contracting parties in arbitration gave their consent, third parties should join the 

proceeding.
209

 

To reject third parties request by contracting parties has two effects. The first is to take cases to 

public court and the second is objecting to the tribunal’s award. Both have their own 

disadvantage.  The decision rendered by the court and the award given by the tribunal may 

conflict with each other. In principle, as the Proclamation states, there is no appeal right in 

arbitration to the public court.
210

 The existences of conflicting decision with the absence of 
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correction mechanism result injustice as a whole. Besides, when public courts entertain cases 

under article 48 in case of third parties rejection, it affects the efficiency of the tribunal. If the 

provision of unanimous consent criteria makes little amendment and opens the door for 

consented third parties, it enables the tribunal to manage the case in full trial regardless of article 

48.
211

 

Though ACWP Proclamation is progressive in incorporating third parties provision, the 

unanimous consent criteria make the Proclamation regressive. Third parties had wide opportunity 

before the enactment of ACWP proclamation. Since the Proclamation is a recent phenomenon, it 

ought to have given better right than the previous laws. Unfortunately, making third party 

participation relaying on contracting parties consent, makes participation of third parties nominal 

and he use the Amharic proverb “እንዳያማህ ጥራዉ እንዳይበላ ግፋዉ”
212

 

Mr. Michael saw consent of the parties from two dimensions. The first is when third parties 

request to participation so as to protect their right and interest. In this instance, parties may not 

have contractual relation with contracting parties. The second groups are those which claim 

participation by themself and they may have contractual relation, like insurance, with one of the 

parties mostly with the respondent. The former aims at protecting their right and interest and the 

latter aims at sharing liability and compensation with the respondent. So, in both scenario parties 

have the right to access to justice. Despite the contracting parties constitute the tribunal, third 

parties also in need to take the advantage of arbitration, time cost and expertise. Nonetheless, 

consent criteria from contracting parties towards third party participation affect third parties right 

to justice. In his opinion the unanimous consent criteria makes third party participation 

practically unenforceable. The inclusion of article 40/3/ make article 40/1/ and /2/ meaningless 

and use the Amharic proverb “እንካ ግን አትንካ” 
213

 

3.3.1. Case Analysis and Appraisal          

Case One 
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Claimant   –    Ato Tewolde Tesfaye 

Respondent – Ethio-India Packaging PLC 

This case mainly focuses on the participation of third parties in an existing arbitration 

proceeding. The respondent requested intervention of third party in the proceeding between it 

and the claimant. The requested party was Mr sarvanan wali who is the general manager of the 

respondent. But the claimant refused to accept the participation of third party, Mr sarvanan wali, 

and his reason was simply the third party has the right to initiate his own suit in public court. 

Later, the tribunal sent a copy of statement of claim to the party required to intervene so as to 

check third party consent. As the arbitrators told me the respondent couldn’t give summon to 

intervene because he had left the country and couldn’t reach the desired party to intervene.  So, 

desired party failed to appear and the tribunal couldn’t know his consent. This case implies how 

the other party sees the request of third party participation. The respondent simply forced the 

requesting party to go to public court regardless of the merit in the case. The willingness of third 

party doesn’t change anything despite the claimant response. The unanimous criteria advocates 

consent and a contracting party may reject third party participation despite its advantage to other 

contracting party and even for third party itself. 
214

 

 

Case - Two                                 

Claimant- Awo Construction Business PLC 

Respondent – Hibret Insurance S.C 

Statement of the claimant 

We  had insurance policy with the respondent for which the cover include  damage on the motor 

car/vehicle , lost, other risk trait on the vehicle  and any damage resulted from the vehicle .  The 

motor vehicle was stolen with unknown person or lost from its parking area. Hence,   as per our 

insurance policy which was under period of insurance, the insurer is required to pay the amount 

of damage equivalent to 1,400,000 /One million four hundred/ birr. 

 Statement of respondent 
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The respondent requested the intervention of Ghion security and cleaning service PLC which had 

security contractual relation with the claimant so as to protect the claimant property. Besides, the 

vehicle was stolen by this company employee who was under duty of guard. Therefore, the 

respondent requested the tribunal to call the PLC for the interest of justice.  

Ruling of the tribunal 

The tribunal after sent summons to intervene third party reject the claim of the respondent 

because of the absence of consent from intervenes, third party.  

Case Analysis 

The tribunal was constituted by the claimant and the respondent for the purpose of settling the 

dispute emanates from insurance policy. The respondent, insurer, requested tribunal to intervene 

third party which has contractual relation with the claimant but not with the respondent.  The 

very purpose of requesting third party to participate in arbitration proceeding is to make it liable 

for the party in arbitration agreement or to pay compensation for it. But when we see the case at 

hand third party doesn’t have any contractual relation with respondent forced to establish 

liability or pay compensation on behalf of it.  In any case, the consent of third party was 

necessary to make it part of the proceeding under ACWP Proclamation. Accordingly, the 

tribunal rejects participation of third party due to lack of consent from third party.
215

 

Case Three 

Claimant –Ato Tibebu Seletene Tesifayohannes 

Respondent – Pan Africa real estate PLC 

Intervening Party- Adissu Aseffa Bogale 

 

Statement of claim 

The respondent is a real estate company engaged in construction and sale of houses. Claimant 

signed sale of house contract with the respondent. The respondent had an obligation to build and 
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sell a house to the claimant. Correspondingly, the claimant agreed to pay the amount of money. 

The respondent failed to perform as per the contract and the claimant took the case before the 

tribunal asking forced performance, transfer of house to the claimant, against the respondent. 

 

Statement of defense 

The respondent denies the existence of sale contract with the claimant for the signature and the 

seal on the contract doesn’t belong to it. 

 

Statement of Intervention party 

The intervening party requested the tribunal to allow him to participate in the arbitration 

proceeding conducted between the respondent and the claimant. The cause to intervene was the 

house that the claimant requests transfer from the respondent. The intervention claimed that the 

house is his personal property he bought from the respondent. Therefore, he stated in his 

statement that the arbitration proceeding had adverse effect on its ownership right, right on the 

house, without his joinder in to the case. 

 

Tribunal decision 

The respondent did not give its consent for the request of intervening party and the tribunal 

entered an order refusing the participation of the intervening third party. 

 

Analysis 

The cause of action for the arbitration proceeding was a house. Likewise, the reason for third 

party to initiate intervention was also the same house which was bought by the intervention from 

the respondent. From the case we can understand that the third party had vested interest on the 

house and the non-participation of the third party in the existing arbitral proceeding affects his 

ownership right. This happened due to uncooperative response of the respondent. Moreover, the 

participation of third party in this case helped the tribunal to identify the real owner of the house 

which would have ultimately brought justice. Since arbitration is a dispute resolution 

mechanism, to reach a fair decision should be its goal. Dispute on the same subject matter 

simultaneously in arbitration and litigation may bring unfairness. The unwillingness of the 

respondent forced third party to take its case to public court. To join as a third party in this 

specific case would have avoided parallel proceeding in the public court and potential conflicting 
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decisions between public court and an arbitral tribunal which ultimately affects the 

authoritativeness of tribunals’ decision.
216

  

 

Case Four 

Claimant – O.B.M Construction Share Company 

Respondent – 1. Teakitira Enginering PLC 

                        2. Nib Insurance Company 
 

Statement of claim 

First the case was instituted before a public court, Federal High Court file no.228756, but the 

Court declined jurisdiction in favor of an arbitral tribunal owing to the arbitration clause between 

the claimant and the second respondent.  The claimant made contract with the first defendant to 

supply and assemble ventilator materials, electro mechanical work, for the building erected in 

Dire Dawa. The first respondent took 4,224,924.82 /Four million two hundred twenty four 

thousand nine hundred twenty four 82/100/ birr. The second respondent furnished an advance 

payment bond to the claimant for the amount of money it paid to the first respondent. In other 

word, advance payment bond, contract, was signed between the claimant and second respondent. 

The first respondent failed to perform its obligation. The claimant took the case to the arbitral 

tribunal against the respondents claiming for the payment of the above stated money jointly.  
 

First respondent Statement of defense  

The first respondent raised preliminary objection related to lack of consent to arbitrate based on 

arbitration agreement between claimant and the second respondent 
 

Second respondent’s Statement of defense 

First, the first respondent asked the claimant to approve the improved work design that is 

appropriate for its electro mechanical work. But the latter failed to respond and it performed 

according to the design. In addition the first respondent manufactures 90% of the electro 

mechanical equipment in its workshop and was ready to perform its obligation.  
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Secondly, I, second respondent, gave advance payment bond with contract No. MB/2/BDACBC/ 

7865/15 effective only for 90 days, 16/11/18 – 15/02/ 2019 G.C. The claimant had a duty to 

notify the second respondent when the first respondent failed to perform its duty with the agreed 

period. But the claimant failed to give any notice on the non-performance of its obligation by the 

first respondent. So, the fault rests on the claimant and the tribunal should reject its claim. 
 

Tribunal’s decision  

1. Based on the objection the tribunal struck out the second Respondent. 

2. The first respondent failed to perform the contract because of its own fault and it could not 

manufacture and make available the necessary equipment. This is proven by claimants 

evidences 

3. The second claimant should pay  4,224,924.82/ Four million two hundred twenty four 

thousand nine hundred twenty four 82/100/ birr plus 9 % interest  

Analysis 

The case stated above shows due to lack of consent the first respondent couldn’t join the 

proceeding. The claimant and the second respondent had a contractual relationship, advance 

payment bond. The second respondent gave advance payment for the benefit of first respondent 

for the payment the latter had received from the claimant. The root cause for the advance 

payment was the electro mechanical work signed between the claimant and the first respondent. 

The claim arises from the same set of facts and circumstances, advance payment bond, therefore, 

as the nature and the sequence of the transaction tell us the first respondent was an indispensible 

party and its participation was crucial to decide the case in holistically. Moreover, it has prior 

knowledge about advance payment bond, contract, signed between claimant and the second 

respondent. The non-willingness of third party, the first respondent, to take part in the arbitration 

proceeding took place between the claimant and the second respondent forced the second 

claimant, to take its case to the public court. It took the case to Federal first instance court against 

the first respondent to reimburse the amount paid for the respondent.
217

 Equally, FFIC gave 

decision against the first respondent to repay for the second respondent. The procedure for the 
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second respondent was so prolonged and additional cost was incurred for a single case. It was 

possible to manage the advance payment bond, contract, in one proceeding.
218

 

 

3.4. Legal Techniques Provided to Accommodate Third Parties in 

Arbitration Proceedings in ACWP Proclamation 

The newly enacted ACWP Proclamation incorporates a provision on the intervention of third 

parties under article 40 which addressed the participation of third parties in existing arbitration 

proceedings. As I explained above, there are mechanisms or legal techniques which help to invite 

third parties in pending arbitration proceedings. Here below I will try to address mechanisms and 

matters the provision should address with regard to ACWP Proclamation. 

With no exaggeration, the concept consolidation is nowhere stated directly or indirectly in the 

proclamation. Moreover, it is also doubted that intervention and joinder are clearly expressed in 

the new ACWP Proclamation. The literal reading of the provision does tell so. The mechanisms 

stipulated under Article 39 and 40, 41 and 43 of CPC as substitution or adding of parties, 

intervention of third parties and joinder of third parties respectively.  Parties included under the 

cumulative reading of article 39 and 40 are indispensible parties whose interests and rights are 

affected by decisions and their exclusion  results  injustice in spite of their default proceeding.
219

 

Any interested party who isn’t a party in the suit, third party, may intervene in the proceeding 

when s/he could show the interest lost due to s/he absence in the proceeding.
220

  In case of 

joinder of third party, a party in the suit, particularly the defendant, requests any person not party 

to the suit, third party, to pay contribution or indemnity to the extent of third party liability. This 

applies in compensation cases where similar issue of law and fact is raised. This helps to 

establish ultimate liability between the defendant and third party which would avoid separate suit 

and helps to save time and litigation cost.
221

  

Back to ACWP Proclamation provisions, article 40/1/ seems to provide for intervention. This is 

because the initiative to participate in the proceeding is taken by the third party and the third 
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party at the same time has a duty to present its interest that could be affected by the arbitral 

award.
222

  Nevertheless Article 40/2/ doesn’t wholly and precisely express joinder of third 

parties. First claim related to compensation is raised by the claimant. The claimant asks the 

respondent to pay compensation for the damage s/he is liable for. As a result, the respondent 

requests the third party to join the proceeding to contribute for compensation and pay 

indemnity.
223

  

It is hardly possible to find a claimant that requests a third party to join the proceeding to pay 

compensation on its behalf. Therefore, the expression of contracting parties in the provision 

doesn’t make sense regarding a claimant party in terms of compensation claim. The CPC also 

doesn’t clearly provided that this kind of compensation claim is raised by the claimant and the 

capacity to request third party to join the proceeding is for respondent.
224

 Second,  strict reading 

of this provision, left indispensable third parties which should be made parties in the proceeding 

with the request of either the claimant  or the respondent.
225

 This party is requested to join the 

proceeding not necessarily to pay compensation but their presence in the proceeding helps to 

serve the end of justice and their absence bring adverse effect on their right and interest.
226

 . 

In matters which the ACWP Proclamation addresses, any third party or a contracting party can 

apply for joinder and intervention.
227

  Third parties whose interest could be affected by the 

arbitral award and third parties liable to contracting parties to pay compensation  can be made  

parties in the arbitration proceeding.
228

 The proclamation doesn’t clearly address the stage at 

which one may apply for joining the proceeding. But the intervening party can join the 

proceeding before the arbitral award is rendered.
229

  In both joinder and intervention, nobody, 

tribunal or court, doesn’t have competency to decide on the application of joinder and 

intervention. ACWP Proclamation put the a requirement of consent in which all parties including 
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the third party has to unanimously agree to allow a third party intervene and/or join the pending 

proceeding. Unless the party unanimously agreed, the justification for joinder or intervention in 

the proceeding isn’t going to be taken in to consideration. 

Accordingly, it is possible to say the Proclamation has failed to set specific procedures relating to 

consolidation as a whole and to some extent on joinder and intervention. Though,  ACWP 

Proclamation allows applying provisions of the CPC that may help to implement arbitration 

proceedings which doesn’t contradict with the provision of the Proclamation, concepts which are 

not mere procedural like consolidation left totally. Moreover, arbitration is a private adjudication 

mechanism with much distinct character despite its process has very much similar with litigation. 

Referring CPC provisions to arbitration isn’t satisfactory. 
230

To some extent CPC provisions has 

also some ambiguity on this mechanisms, particularly, joinder of third party article 43, and FSC 

Cassation Bench gave series of interpretation.
231

  

3.5. Third Parties participation Procedure under ACWP Proclamation 

ACWP Proclamation bespeaks of two types of third parties.
232

 The first are third parties whose 

their right and interest are potentially affected by parties in the arbitration proceeding. These 

                                                           
230

Id at art 79   
231 የፌደራል ጠቅላይ ፍርድ ቤት ሰበር ሰሚ ችሎት በሰበር መዝገብ ቁጥር 79465 ፤ በቀን ጥር 14/2005 ፤ በናይል ኢንሹራንስ 

ኩባንያ አ/ማ እና እነ አቶ አገኘው ገረመው (ሁለት ሰዎች) ፤ እንዲሁም በሰበር መ.ቁ. 23692 ፤ በቀን ሐምሌ 03 ቀን 1999ዓ.ም 

፤ በአመልካች አዋሽ ኢንሹራንስ ኩባንያ እናመልስ ሰጭዎች እነ አሊ መሐመድ መካከል በተደረገ ክርክር  የፍ/ብ/ሥ/ሥ/ህ/ቁ. 43 

አስፈላጊነት ተከታታይ ክስ ሳይኖር ተያያዥነት ያላቸው ጉዳዮች በአንድነት እንዲታዩ በማድረግ የኃላፊነት መጠኑን እንዲሁም 

ከፋዩን ወገን በመለየት የመጨረሻ እልባት ለመስጠት ስለመሆኑ፣ በፍ/ብ/ሥ/ሥ/ህ/ቁ.43 መሠረት ወደ ክርክር እንዲገባ የተደረገ 

3ኛ ወገን በክርክሩ ሂደት ሊያነሣ ስለሚችለው የክርክር አይነትና አድማስ በተመለከተም  3ኛው ወገን ሊያነሣ የሚችላቸው 

የክርክር ፈርጆች በአንድ በኩል ከተከሣሽ ጋር ሆኖ ድርሻ ክፍያ ወይም ስለተከሣሽ ሆኖ የካሣ ክፍያ የመክፈል ግዴታ ያለበት 

መሆኑን ተቀብሎ በተከሣሽ እግር ተተክቶ ተከሣሽ ለከሣሽ ኃላፊነት የማይኖርበት መሆኑን፣ ኃላፊነት አለበት የሚባል ቢሆን 

እንኳን ሊከፈል የሚገባው የካሣ ክፍያ መጠን ላይ ከከሣሽ ጋር ንጽጽር በማድረግ መሟገት ሲሆን ፤ በሌላ በኩል ደግሞ ድርሻ 

ወይም ካሣ ለመክፈል ለተከሣሽ ከህግ ወይም ከውል የመነጨ ግዴታ የለብኝም በማለት መከራከር ስለመሆናቸው ፤ ድርሻ 

(Contribution) የሚለው ቃል የክሱ ምክንያት በሆነው ጉዳይ ከተከሳሹ ጋር የአንድነትና የነጠላ ግዴታ ያለባቸው ወገኖች 

ኖረው ከሳሽ በፍ/ብ/ሕ/ቁ 1897 መሠረት አንደኛውን ባለ ዕዳ ብቻ ነጥሎ በከሰሰ ጊዜ ተከሳሹ ከእኔ ጋር ድርሻውን መክፈል 

ያለበት ሌላ ሦስተኛው ወገን ስላለ የክርክሩ ተካፋይ ይሁንልኝ በማለት በሚያቀርበው ጥያቄ መሠረት የክርክሩ ተካፋይ 

እንዲሆን በማድረግ፤እንዲሁም ካሣ (indemnity) የሚለው ቃል ደግሞ ተከሳሹ በተከሰስኩበት ጉዳይ ኃላፊ የምሆን ከሆነ 

የሚፈረድብኝ ክፍያ እኔን ተክቶ የሚሸፍን ወገን /እንደ ኢንሹራንስ ባለ ጉዳይ/ ስላለ ጣልቃ ገብቶ ይከራከራር በማለት የክርክሩ 

ተካፋይ እንዲሆን በማድረግና የሚመለከታቸው ወገኖች በአንድ ፋይል እንደተገናኙ ጉዳዩ የሚያልቅበትን ሥርዓት በመዘርጋት 

ተከታይ ክስን ለማስቀረት ታስቦ የተቀመጠ ድንጋጌ መሆኑን እንረዳለን:: 
232

 Arbitration and Conciliation Working Procedure Proclamation , supra note 16, s 5 
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parties apply to take part in the existing proceeding by themself. 
233

 The second are third parties 

requested by parties in the arbitration proceeding to share liability and pay compensation.
234

  

Therefore, it seems that the former talk about intervention party and the latter about additional 

parties .The point here is the procedure that how third parties involved in the arbitration 

proceeding. Nevertheless, the proclamation has botched to set specific and special procedures 

that address how and when a third party be joined to the existing proceeding. 

Rather it contains referral provision to use CPC relevant provision not contravene with the 

proclamation in entertaining arbitration proceeding.
235

 When we see CPC with regard to third 

parties it contains indispensible third party, intervention and joinder of additional parties and 

even provisions on consolidation of suit.
236

  Except in the case of indispensible party, consent 

isn’t an issue for the participation of third parties in court proceeding. But ACWP Proclamation 

chant on party autonomy and required the consent of third party to participate in arbitration 

proceeding.
237

 Moreover, in litigation courts have power to decide the participation of third 

parties while an arbitral tribunal hasn’t the power on deciding third party participation.
238

 

Therefore, CPC doesn’t seem ready to manage third party participation procedure in existing 

arbitration proceedings. 

Practitioners’ also give their opinion based on their experience regarding the procedure; they all 

agreed that ACWP Proclamation should have a clear procedure on third party participation. 

Practically they use CPC provisions to let third parties participation in arbitration proceeding. 

Though CPC provisions are capable of letting third parties participation in arbitration, the new 

Proclamation should clearly express third parties, the joinder and intervention party, the party 

call intervention or joinder party, the form third parties express their consent, the reason they 

intervene or join the proceeding. Especially Ato Yohannis gave emphasis on how contracting 

party express their consent towards third party? Would third parties be required to express their 
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consent in written
239

?  Is the act personal? Could consent be expressed through an agent? ACWP 

Proclamation should address all these and other related matters.
240

 There are matters in which 

provisions on third parties in arbitration law should address. It include the parties can apply for 

third party participation, the party that can join in the proceedings, the consent requirement, the 

stage of the proceeding the parties apply for joinder or additional party, the umpire that decide 

the participation of third parties, the content of third parties application, the factor or prima facie 

the decision maker take in to account.
241

  

Thus, the provision for third party participation should consider the private, flexible as well as 

consensual nature of arbitration and the procedure crafted for third party participation in 

arbitration proceeding . The CPC Provision aren’t fit enough to manage third party participation 

in the existing proceedings.  
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 Rule of international arbitral institute which include China International Economic and Trading Arbitration   

    Committee, CIETAC, Arbitration Rules 2014 under article 18, Free Trade Zone Arbitration Rule 2012 under  

    article 38 and Shenzhen Court of International Arbitration, SCIA, with the new Arbitration Rules 2012 under  
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     response in writing. 
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CHAPTER FOUR 

CONCLUSIONS AND RECOMMENDATIONS 

 

4.1. Conclusions 
 

Arbitration is a private consensual format depends on private decision maker who win the 

willingness of signatory party. Parties consent is manifested via arbitration agreement signed 

between them. Undoubtedly, it is possible to say that consent is the virtue of arbitration.  

Globally, as it stated in NYC and UNCITRAL model law, this private adjudication mechanism is 

fit for disputes which are commercial in nature and those arise from contractual or non-

contractual relationships. Likewise, in Ethiopia ACWP Proclamation applies to business related 

disputes emanates from contractual and non-contractual relationships that are wholly or partly 

existed or likely to exist in the future 

At this juncture modern business transactions both at domestic and international level are 

complicated drastically. Following this, the reality in international commercial transaction speaks 

the commercial transaction make a shift from bipolar dispute, a claimant and a respondent, to 

multiparty and multipolar dispute requires involvement of numerous parties in the dispute. These 

parties are parties signed an arbitration agreement to solve their dispute and third parties couldn’t 

sign arbitration agreement but their right and interest are adversely affected by arbitration 

proceeding of signatory party. To protect the interest of these third parties, nationals and 

international arbitral institute design and incorporate third party mechanism in their laws and 

rules. Similarly ACWP Proclamation followed two fold mechanisms for third parties to protect 

their rights from being affected by signatory parties. These are prudential and remedial 

mechanisms. The former is call or request for third parties to involve in the existing proceedings 

which requires unanimous consent of the parties and the latter is done after the award is done, 

before or during execution stage.  

As stated in the above arbitration is contractual construct. It is enforced in between contracting 

party, privity of contract, and non-signatory third parties don’t have right to join or intervene in 
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the arbitration proceedings unless the existed parties give consent for their participation. 

Signatory parties are sovereign and autonomous in deciding third parties participation in 

arbitration proceeding. Neither the tribunal nor the court can order the participation of third 

parties. Contrariwise, privity of contract isn’t without exception, since the disputes implicate the 

non- signatory or third parties and covered by broad arbitration clause; the proceeding should be 

open for third parties though they did not sign in the arbitration agreement. 

In arbitration proceeding there is a battle field among the consent construct of arbitration, party 

autonomy,  in one side and interest of third parties, non-signatory, in arbitration proceeding and 

the effectiveness and efficiency of arbitration as a dispute resolution mechanism in other side. As 

we know consent is the very founding of arbitration. Unless parties will give their consent to 

arbitrate, they don’t force to arbitrate and signatory parties couldn’t claim any right and interest 

from them. So, consent is hallmark for arbitration. This crucial element can be manifested by the 

contracting parties either expressly or impliedly. The former is about to reveal parties will to 

arbitrate directly in a written form. In the latter case, there is no consent in written form but the 

consent of non-signatory party deducted from its conduct and the relationship that exist in 

between the non-signatory party and signatory party. Third party beneficiary contract and group 

of companies doctrine developed by court jurisprudence in some national court are manifestation 

of implied consent. In all these circumstance, it is possible to assume that third parties know and 

give their consent to arbitrate under the arbitration agreement of main parties despite lack of 

written consent.  Since ACWP Proclamation acknowledge express consent, consent in written 

form, it seems difficult to accept implied consent as a means to reveal parties interest to arbitrate. 

Therefore, parties whose consent is revealed in express or/and implied format are parties in the 

arbitration agreement. Nevertheless, there are parties which don’t get chance to manifest their 

consent, expressly or impliedly, but their right and interests are potentially affected by arbitration 

proceeding conducted by consented signatory party.  Equally important, when contracting party 

negotiate on their contract, they mightn’t forecast or identify third parties right affected by 

arbitration proceeding. Similarly they mightn’t incorporate arbitration clause to protect third 

party right and interest. This makes participation of third party in the proceeding unavoidable 

and the park of arbitration aren’t necessarily and exclusively for signatory party. At this point 
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party autonomy and interest of third parties come to arbitration field simultaneously. For this 

purpose arbitration come up with third party participation mechanism which include joinder, 

intervention and consolidation of pending arbitration.  

ACWP Proclamation introduces third parties participation mechanisms. Though the 

proclamation is novel in its kind in Ethiopian arbitration history, the provision on third party 

intervention and accountability, failed to set specific procedure. Among others it includes, the 

party that can join or intervene, whether third parties are allowed to defend other party or must 

defend their own interests, scope of litigation, the stage or time third parties join in the 

proceeding. Concepts which are not mere procedural like consolidation and indispensable party 

are left totally. 

To make third parties join or intervene in to an arbitral proceeding according to Ethiopian 

arbitration law, ACWP Proclamation, it is important to have the unanimous consent from the 

parties to the underlying arbitration agreement and the third party to be joined. As an umpire 

neither the court nor the tribunal has power to decide on the request of third party participation. It 

solely rests up on consent of all parties. Thus, it is possible to say Ethiopian ACWP Proclamation 

chanting on party autonomy and follow conservative approach on third party participation. 

As a general surveillance, the various national laws and international arbitral rules can be 

characterized as conservative, moderate and liberal or aggressive approach based on their 

willingness to interfere with party autonomy regarding third party participation. Accordingly, 

from national jurisdiction Ethiopia and Belgium follow conservative, USA and Netherland 

moderate whilst French and Switzerland follow liberal approach. Correspondingly, from 

international arbitral rules the ICC, LCIA, UNCITRAL Rules fall under conservative camp, 

SCC, HKIAC, ACICA Rules fall into liberal or aggressive camp and NIA follows mixed 

approach.  

Occasionally, the participation of third party may bring blessing for both signatory parties. For 

example, in the case of article 40/2/ of ACWP Proclamation, the participation of third party helps 

the claimants to have wide opportunity to get its compensation payment either from the 

respondent or third parties. From the respondent side, since it has contractual relation, insurance, 
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with third party, third party can cover compensation wholly or partially for the claimant instead 

of the respondent by endorsing the liability established on the respondent At this point 

participation of third parties aren’t curse yet for signatory parties rather blessing. So, imposition 

of harsh legal rules, unanimous consent criteria under ACWP proclamation, eliminate the 

balance of contracting party autonomy and the interest of third party affected by the arbitration 

proceeding. 

Crucially, there are parties which don’t get chance to manifest their consent, expressly, but their 

right and interests are potentially affected by arbitration proceeding conducted by consented 

signatory party. So, third parties can protect their right and interest through participating in the 

proceeding as intervention party or third party defendant. When third parties right are potentially 

affected and at the same time they request to participate in the proceeding and accepted by a 

signatory party, the other party should refrain from  opposing such kind of third parties from 

being part of the proceeding. Unfortunately, ACWP Proclamation doesn’t have narrow road for 

such kind of third parties to participate in the proceedings.  

4.2. Recommendations 
 

ACWP Proclamation incorporates third party mechanism in arbitration. However, the unanimous 

consent criterion which upholds party autonomy may deny the participation of third parties in 

arbitration proceedings. Intrinsically, multiparty arbitration proceedings enhance the scope, 

efficiency, effectiveness and certainty of commercial arbitration system.  

Accordingly, this writer recommends the followings;  

1. ACWP Proclamation opted unanimous consent criteria for third party participation in 

arbitration proceedings. Likewise, it gives emphasis on express consent of contracting 

parties in spite of contemporary international experiences which address implied consent 

and interest of third parties. Nevertheless, Ethiopian ACWP Proclamation should 

incorporate a workable approach to the issue of third party participation in arbitral 

proceedings by amending the inclination of un undermine classic two party paradigm to 
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the realities of global multiparty transaction. The proclamation should be amended and 

welcomed for voluntary third parties. As such,   

1.1.When third parties apply for intervention in which their right and interest is potentially 

affected by the arbitration proceeding, as per article 40/1/ of the ACWP Proclamation, 

consent of contracting parties shouldn’t be a requirement. 

1.2. Conversely, when either/both contracting party apply for joinder of third party in 

arbitration proceeding, as per article 40/2/ of the ACWP Proclamation, the consent of 

third party is crucial. 

2. ACWP Proclamation should incorporate procedure about third parties which is cognizant 

with the nature of arbitration. The referral provision should be amended and incorporate 

at least the parties can apply for third party participation, the party that can join in the 

proceedings, the consent requirement, the stage of the proceeding the parties apply for 

joinder or additional party, the umpire that decide the participation of third parties, the 

content of third parties application, the factor or prima facie the decision maker take in to 

account. So, the law should be amended as to make expressed and detailed procedures in 

relation to third party participation in arbitration proceedings. 

3. ACWP proclamation should clearly address joinder, Intervention as well as consolidation 

of different arbitration proceeding in general and ground of participation for third parties 

in particular. The word indemnity and compensation stated under Article 40/2/ is mostly 

related to the respondent which had contractual relationship like insurance with third 

parties. Therefore, the law should be amended as to expressly articulate third parties, 

conditions and circumstances to allow joinder and intervention of third parties in 

arbitration proceedings. 
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