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Prologue 

Every now and then, a simple yet radical idea shakes the very foundations of knowl edge. The 

startling di scovery that the world was not flat chall enged and ultimatel y changed the way people 

perce ived themselves and their relationships with the world. To date this change of knowledge is 

too accelerated. But we Ethiopians could not cop up ourse lves with thi s change . 

I always wonder why we are best at bad things and worst at good things. I do believe any 

community's civi lization is judged by its commitment and system it has to handle the di versity in 

it. One of the di fferences in every commun ity is the issue o f persons with disabilities. It is true in 

our society. I have witnessed that most, if not all , buildings in Addis Ababa Uni versity are not 

access ible to persons with physica l di sabilities. How could we expect, if institutions like Addi s 

Ababa University do not have the commitment to address th is issue, the community at large 

wou ld treat the diversity appropriately. 

More surprisingly my best friends, both practiti oners and academicians, discouraged me while 

conducting this research with a view that the issue of persons wi th disabilities is insignifi cant. 

I, however, hope that, despite it takes too long time to bring changes; persons with disab il ities in 

Ethi opia will be part of the communi ty in every movement it takes. 
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Abstract 

It is self-evident that Persons with disabilities remain amongst the most marginalized in evelY 

society. Regardless of a countlY 's hlllllan rights or econolllic situation, they are generally the last 

in line to have their hUlllan rights respected. 

WHO / World Bank World report on disability of 2011 estimates that over one billion persons ­

lIIeaning approximately 15 per cent of the world's total population - suffer Fom sOllie type of 

disability. Over two thirds of them live in developing cOllntries. Not being an exception to this 

fact, significant number o.f persons with disabilities found in Ethiopia. 

Since other international hllman rights instruments have not protected adequately the rights o{ 

persons with disabilities there was a need to have a specific convention tailoredfor persons with 

disabilities. The principal arguments for a disability-specific convention are to make it visible, 

specific, effective, and comprehensive and to assure equality. 

Models of disability provide a perspective on the rationale for the policies and programs 

developed for, lVith, and by people with disabilities. Similar to other international hllman rights 

instruments, article 4 o.f the CRPD makes specific reference to the obligation of States parties to 

adopt legislative measures as a matter of general obligation. 

Taking legislative measures is one of the most significant forward steps for the realization of 

rights of persons with disability. Among these adopting legislative measures abolishing any laws 

which are directly in conflict with the rights of persons wilh disabililies is Ihe prior measure. 

1n this regard this research finds Ihat Elhiopia has various laws (civil code, criminal code, 

labour law, and charity proclamation, laws on accessibility of education, health, buildings, 

transport, justice and mass media and information technology) that need to be repealed since 

Ihese laws are incompalible wilh the CRPD. 

Like other anlidiscrimination laws failure to provide reasonable accommodalion amounls 10 

discrimination. Pro vision of reasonable accommodation is not a special favor to persons wilh 

disabilities rather it is a means to give an equal opportunity so that Ihey can exercise Iheir 

righls. 
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Chapter One 

1. Background 

[t is self-ev iden t that Persons with disabilities remain amongst the most marginalized in every 

society. While the international human rights fra mework has changed lives everywhere, persons 

with di sabiliti es have not reaped the same benefits. Regardless of a co untry' s human ri ghts or 

economic situation , they are generall y the last in line to have their human rights respected. Being 

denied the opportunities that would enable them to be self-sufficient, most persons with 

disabilities resort to the kindness or charity of others. WHO IWorld Bank World report on 

disability of 20 I I esti mates that over I bi llion persons - meaning approximately 15 per cent of 

the world 's total populat ion - suffer from some type of disabi lity. The global disabi lity 

prevalence is higher than prev ious WHO !World Bank estimates, which date from the 1970s and 

suggested a figure of around 10%. [n the years ahead, disabili ty will be an even greater concern 

because its prevalence is on the rise. This is due to ageing popu lations and the hi gher risk of 

disability in older people as well as the global increase in chronic health conditions such as 

diabetes, cardiovascular disease, cancer and mental hea lth disorders, as we ll as improvements in 

the methodologies used to measure disabil ity. Over two thirds of them li ve in developing 

countries. Not being an exception to this fact , significant number of persons with di sab ilities 

fou nd in Ethiopia. 

In recent years, there was a growi ng rea li zation throughout the world that continuing to deny this 

much individua ls their human ri ghts was no longer acceptable. It was time to act. The 

Convention on the Rights of Persons with Disabilities is the response of the international 

community to the long hi story of di scrimination, exclusion and dehumanization of persons with 

disabi li ties. It is hi storic and grou ndbreaking in many ways, being the fastest negotiated human 

rights treaty ever and the first of the twenty-first century. 

Ethi opia has ratified the convention on July 7, 20 I O. Ratifying a treaty conunits a country to 

implementing it. This may mean the country needs to modify existing laws, or abolish old laws, 

to be more consi stent with the treaty. Despite little encouraging legislative measures are taken, 

specifically in the employment arena, there is still a too long way to go. There are quite good 
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number of laws contrary to the interests of persons with disabilit ies wh ich should be repealed 

and equall y, if not more, importantly legislations ought to be enacted compatible with the 

convention. 

2. Literature review 

The phenomenon of disability has got due attention recently at the globa l level. So it is obvious 

to expect rare literatures addressing the issue. Parti cularly it is hardl y poss ibl e to find a work 

done in thi s area in the context of Ethiopia despite some. These very limited researches are 

mainl y done for the purpose of fulfilling academi c requirements and they are velY specific in 

their scope. Furthennore these researches are done prior to the ratification of the convention on 

persons with disability (CRPD) by Ethiopia. For instance, Abdu Abdurazak has written on 

political representat ion; I while Shimeles Ashagre essayed on enforcement of employment 

rights2 Similarly Eshetu Al ene has dedicated his work on persons with di sabilities in higher 

education institl.ltionsJ As a result the wri ter believes this research is the primary comprehensive 

work in thi s regard. Generall y the academ ic literature has showed littl e effort to research out the 

legal frame work of di sability in Eth iopia . 

3. Statement of the problem 

The Convention makes specific reference to the obligation of States parti es to aclopt legislative 

measures as a matter of genera l obligation: art ic le 4 req uires States part ies " to adopt all 

appropriate legis lat ive ... measures for the implementation o f the rights recognized in the present 

Convention" and " to take all appropriate measures including legislation to modify or aboli sh 

existing laws, regulations, customs and practices that constitute d iscrimination against persons 

with disabilities." 

In Eth iopia, a hi gh percentage of the population lives with a di sabi lity due to hi stoty of conflict 

1 Abelu Abdurazak;The need for the Politica l Representation of Persons wit h Disabilities in Ethiopia: for Partial 
fulfilment of the requirements for the Degree of LLM (Human Rights and Democrati zation in Africa) of the 
University of Pretoria, 20 11. 
2Shimeles Ashagre ;The Enforcement of the Employment Rights of Persons with Disabilities in Ethiopia: in Part ial 
fulfillment of the requi rements for the Degree of masters of law (LLM), Addis Ababa University, 2009. 
3Eshetu Alene;The Protection of I-I timan Rights of Persons with Di sabilities in Hi gher Education Institu tions of 
Ethiopia; in Part ial fulfillment of the requiremellls for the Degree of masters of law (LLM), Addis Ababa Un iversity, 
2008. 
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and the resulting poverty. And yet, the country has onl y a very li mited number of lega l 

provis ions addressing disabi lity rights. When measured agai nst the human rights proscriptions 

outlined in the Convention, it beco mes clear that Ethi opia's current measures both fail to provide 

adequate protecti ons for people with di sabili ties and acti ve ly di scriminate against people with 

disabili ties. The FOR.E constitution onl y addresses the allocation of resources to provide 

rehabilitation and assistance to the physically and menially disabled with a view of following 

both charity and medical models. One could not fi nd any provision under the constitution which 

clearly addresses the ri ghts of persons with disabil ity. Currentl y, the coun try does no t have any 

comprehensive enactm ent regarding with persons with di sabilities. On the other hand there are 

pl enty of provis ions under the civil code, criminal code, labor proclamat ion, and other 

proclamations and regulations those are not compatible with the convention and have negative 

direct effects on persons with disabi lit ies. 

4. Research questions 

a) What are the ex isting layvs that need to be repealed or modified? How these laws 

are incompatibl e wi th CRPD? 

b) Did the FORE constitution recognize ri ghts of persons with di sabilities? 

c) Does Ethiopia have a legislat ion that addresses the issue of persons with 

disabi liti es comprehensively? 

eI) What are the gaps in some proclamations with regard to persons with di sabili ty? 

5. Scope of the study 

The research targets at identify in g the loopholes of legislati ve measures for th e effecti ve 

implementation of the CR.PD in Ethiop ia. That is to say the study is confi ned onl y assessing the 

content of enactments. Thi s impli es it does not give much emphasis to admini strative and 

judicial measures even though these measures emanate from legislative enactments. Even under 

the legislative perspecti ve the issue is very vast th at makes the scope very wide. On top of this 

the research excludes the practi ca l problems in en forc ing ri ghts of persons wi th di sability. But it 

does not mean it is not mentioned totally. Rather it is di scussed whenever necessary. More 

importantl y significant considerati on is given to the ex isting laws that have a paramount negative 

effect on the rights of persons with disabili ties that need to be repealed because of thei r non 
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compatibility with the CRPD, non recognition of rights of persons with di sabilities and absence 

of comprehensive enactment address ing the issue of persons with disabi li ties. And fina ll y the 

research finds it is crucial to show the gaps in some laws (overlooked issues). 

6. Methodology 

The study primarily builds on regress critical assessment of legislative measures taken in 

Ethiopia for the effective implementation of rights accorded to persons of with di sabilit ies under 

the CRPD. 

Many primary sources, such as the CRPD, the constitution, civi l code, cri minal code, the labor 

proclamation and other related proclamations and regulations will be consulted. Books, joumals, 

reports, internet sources and other relevant material s wi ll be consulted as secondary sources. 

7. Limitation of the study 

Since the phenomenon has been given less attention both at national and in ternati onal level, it is 

difficult to have an access of research works and literature as needed. More specificall y it is 

hard ly possible to get literatures in the domestic context. It is very tiresome to collect 

information. Even institu ti ons working on di sability are not cooperati ve. The second limitation 

mi ght be identify ing the very scattered provisions regarding persons with di sabili ties. The other 

problem is since the issues of persons with di sabi li ty are premature and evolving there might be 

very contestable matters that are difficult to make consensus. And the last limi tat ion is lack of 

experience by the researcher and shortage of time. 

8. Significance of the Research 

This study is significant in bringing to the fore the issue of persons with di sabilities as a public 

agenda that needs a particular concern in the whole effort of realizing their all over rights in 

Ethiopia in general and in the legis lati ve body in particular. 

The finding of thi s research might serve as a reference or disabi lity literature to courses relating 

the discourse. More over the research mi ght serve as an input for si milar in-depth researches in 

the country, would contribute to legislative revision and deve lopment. 
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Finally organizations worki ng on di sability mi ght use it as a hand book for their ac ti vi ties. 

9. Objective of the study 

a. Genera l objective 

The general obj ecti ve of thi s research is to criti call y assess the legislati ve measures taken by 

Ethiopia for the realization of rights of persons with di sabil ities. 

b. Specific objectives 

The spec ific objectives the research are the fo llowi ng; 

• To portray that plenty of exi sting laws are not compatible with the CRPD, 

• To show the need for a single comprehensive enactment addressing ri ghts of persons with 

di sabilities, 

• To a appra ise the gaps in some laws whi ch overlooked the issues of persons with 

di sabilities, 

• To exa mine the adverse effects of the new charities and societies proclamation in the 
implementation of rights persons with di sabil it ies, 

10. Organization of the study 

The study is organized around five chapters. The first chapter detennines the scope of the paper 

and sets out its objective and significance as well. 

The second chapter gives a brief hi story of the CRPD and various models of disability. 

Furthermore it addresses the general obligations of states under the CRPD. 

The third chapter dea ls with the conflicting provisions of some laws with the convention and the 

justifications for repealing legal provisions that are unfri endl y to the issue of disabi lity. 

The fourth chapter shows the legislation gaps of some proclamations. The di fference between the 

two chapters is the degree of compatibility with the CRPD. 

Fina ll y, the last chapter perta ins to concl usions, find ings and recommendations. 
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11. Terminology 

The phrases "Persons with di sability and people with di sa bi lity" llsed in thi s work are similar 

with as indicated in the CPRD and are llsed interchangeably. 
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Chapter Two 

Some General issues uJI(ler the CRPD 

Introduction 

This chapter is dedicated to show human rights covenan ts do not address the issues of perso ns 
with di sability and why the adoption of the CRPD is demanded as well as the process it has 
gone. In fact there were soft laws tailored to persons with disabil ity adopted by the UN. But 
they were non-binding ill one hand and non-comprehensive on the other hand. 

The other important theme of this chapter is di scuss ing the va rious model s of disability and to 
indicate the more effective and appropriate model s. 

Finally, the natures of general obligation of contracti ng parti es to the CRPD are dea lt. In thi s 
section various types of categori zation of state obligations are discussed. 

2.1 Brief History of the Convention 

The seven core legall y enfo rceable human rights treat ies impl icitly protect persons with 
disabi li ties, but to varying degrees. Despite the general sil ence of these instruments on the issue 
of disability, the rights they confer are "universal " in nature. To invoke these protections, 
disabled persons must either fa ll under a uni versal provision or possess a separately protected 
characteristic in addition to his or her disability. As a resu lt, in a 1993 report, a Specia l 
Rapporteur cautioned that in the absence of specific treaty protection, human rights abuses 
against the disabled would likely continue without redress 4 

Prior to the CRPD there were, ill contrast to hard law treaties that do not enumerate specific 
di sability protections, a number of soft laws expressly provide for disabled indi viduals. These 

4LeandroDespouy, Reper! on Human Rights and Disabled Persons paras. 280-8 \ ( 1993), Available at <http: // www.ull.orglesalsocdev/enable/dispaperdesO.htm> (last visited March 05, 2012). (Noting that "personswithdisabili lies are going to fi nd themselves in a legal disadvantage in re lation to other vulnerable groups" because "unlike the other vulnerable groups, they do not have an international control body to provide them with particular and specific protection"). 
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include Genera l Assembly designations of the International Year of the Disabled in 1981,' Social 

Rehabi li tation of the Phys ically Handicapped and the International Decade of Disabled Persons 

from 1982-199 1. 6 The United Nations has also passed resolutions such as the Declaration on the 

Rights of Menta ll y Retarded Persons,' and the Declaration on the Rights of Disabled Persons8 

Additionally, the General Assembly adopted a World Programme of Action Concerning 

Disabled Persons (WPA) to encourage the development of national programs directed at 

achieving equality for people with di sabi lities 9 The World Programme of Action concern ing 

Disab led Persons, which provides a policy fra mework aimed at promoting "effective measures 

for prevention of di sab il ity, rehabi li tation and the rea lization of the goa ls of ' fu ll part icipation' of 

[persons with disabil iti es] in social life and development, and of 'equali ty. '" 

FurthellllOre, The International Labour Organization has developed valuable and comprehensive 

instruments with respect to the work-related rights of persons with disabi lities, including in 

particular Convention No. 159 (1983) concerning vocational rehab ili tation and employment of 

persons with disabilities. to 

Most significant among the soft laws are the Standard Ru les on the Equalization ofOppolllmities 

for Persons with Disabilities (Standard Rules), II the purpose of which is to ensure that all 

persons with disabilities "may exercise the same rights and obli gat ions as others". The drawback 

51nternational Year of Dis<lbled Persons, G.A. Res. 36/77, at 176, U.N. GAOR, 36th Sess., Supp. No. 77, U.N. Doc. 
N RESf36177 (Dec. 8, 198 1). 
61mplementation of the World Programme of Action Conceming Disabled Persons, G.A. Res. 37/53, at 186-87, 
para. I I, U.N. GAOR, 37th Sess., Supp. No. 53, U.N. Doc. N RESf3 7f53 (Dec. 3, 1982). 
' Declaration on the Rights of Mentally Retarded Persons, G.A. Res. 2856 (XXVI), at 93, U.N. GAOR, Supp. No. 
29, U.N. Doc. N8429 (Dec. 20, 1971). 
8Declaralion on the Rights of Disabled Persons, G.A. Res. 3447 (XXX), at 88, U.N. GAOR, Supp. No. 34, U .. 
Doc. N I0034 (Dec. 9, 1975). 
9World Programme of Ac tion Concern ing Disabled Persons, G.A. Res. 37/52, at 185, U.N. GAOR, 37th Sess., Supp. 
No. 5 1, U.N . Doc. A/RESf37f52 (Dec. 3, 1982) [hereinafter World Programme]. 
IOSee also Recommendati on No. 99 ( 1955) concerning vocational rehabilitation of the disabled; I LO Convention 
concerning Discrimination in Respect of Employment and Occupation, 1958 (No. Ill ); Recommendation No. 168 
(1983) concern ing vocational rehabi litation and employment of persons with disabilities; ILO Code of Pract ice 011 

Managing Di sabi lity in the Workplace, 200 1; Arthur O"Reilly, T he Right to Decent Work of Persons with 
Disabilit ies, ILO Working Paper, Geneva, 2003 (Summary); (LO Technica l Advisory Note on the Draft UN 
Convention on the Rights of Persons with Disabilities, January 2006. 
IIStandard Rules 011 the Equalizat ion of Opportunities for Persons With Disabilities, G.A. Res. 48/96, at 202, U.N. 
GAOR, 48th Sess, SliPP. No. 49, U.N. Doc. AlRESf4Sf96 (Dec. 20, 1993) [hereinafter Standard Rules]. 
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to these soft laws is that , as resolutions, they lack legall y binding power. 12 

It is important to note that some more recent hard laws (international human rights instruments) 

have, however, addressed the issue speci fic all y. They include the Convention on the Rights of 

the Chi ld 13
; th e Africa n Charter on Human and Peoples' Rightsl4; and the Additional Protocol to 

the American Convention on Human Ri ghts in the Area of Economi c, Socia l and Cultural 

R· I 15 Ig ltS. 

Setting this as a background, the primary di sability-specifi c conventi on was first proposed in 

1987, by Sweden 16 and Italy. " The idea, however, was opposed strongly. IS Sweden, however, 

did not give up and two years later, it again proposed the drafti ng of such an inst rument. '9 This 

too was rejected and, in 1993, the Genera l Assembly decided to adopt the non-binding Standard 

Rules rather than a mandatOlY treaty20 Although the Despouy Report did not recommend the 

creation of a di sability-specific convention, it drew attention to the inconsistency between the 

position of disabled people and that of other groups whi ch did enjoy the benefit of thematic 

conventions.21 

12See• e.g., The Protection or Human Rights in the Context of Human Immunodeficiency Virus (HIV) and Acquired 
Immunodefic iency Syndrome (A IDS), U.N.C. H.R. Res. 1997/33, U.N. ESCOR, 53 rd Sess. , U.N. Doc. 
E1CNA/ 19971150 (Apr. 11, 1997); The Protect ion of Persons wi th Mental I llnesses and the Improvement of Mental 
Health Care, G.A. Res. 46/ 119, at 188, U.N. GAOR, 16th Sess., Supp. 0.49, U.N. Doc. A/46/49 (Dec. 17, t 99 1). 
13Convention on the Rights orl he Child, G .A. Res. 44/25, at 166, U.N. GAOR, 44th Sess., Supp. No. 49, U.N. Doc. 
N44/49 (Nov. 20, 1989) [hereinafter CRC].(art. 23) 
"A li·ican (Banjul) Chartcr on t-tuman and Peoplcs' Righ ts (Adopted 27 June 198 1, OAU Doc. CAB/LEG/67/3 rev. 
5, 2 1 I.L.M . 58 ( 1982), entered into force 2 t October t986) (art. 18 (4)). 
15 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural 
Rights "Protocol of San Salvador" Adopted in San Salvador 011 November 17, 1988. (art . 18) 
16U.N. Enable, Promoting the ri ghts of Person with Disabi lities - Human Rights and Persons with Di sabili ties. Pan 
III .A. available at: <http://un.orglesalsocdev/enable/rightslhumanrights.htm> (last visited March 02, 2012) (stating 
that the first initiative for a disability-specific international convention was suggested in the Global Meeting of 
Experts to Review the Implementation of the World Programme of Action concerning Di sabled Persons in 
Stockholm, Sweden in 1987). 
I7 lbid. 
ISlb. (Some States including the U.K. and Japan raised objections based on cost, while others including Germany 
and Norway considered thatlhe existing conventions provided adequate protecti on). 
"U.N. doc A/C.3/44/SR. 16. 
2o Leandro Despouy. Human Rights and Disabled Persons, in Human Rights Studies Series No.6 U.N. Sales No. 
E.92.X IVA (19921. avai lab le at :http://www.un.orglesa/socdiv/enable/dispaperdes5.htm (last visited March OS, 
20 12). 
21 According to it: Persons with disabilities are going to find themselves at a legal disadvantage in relation to other 
vulnerable groups sllch as refugees, women, migrant workers, etc . ... It can be said that persons wilh disabilities are 
equally as protected as others by general norms, international covenants, regional conventions, etc. 
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In 2000, the U.N. Commission on Human Righ ls adopted a resolution which urged Ihe High 

Commiss ioner for Human Ri ghts (in conj unction wi th the Special Rapporteur on Disability) "to 

examine measures to strengthen the protection and monitoring of the human rights of persons 

with di sabil iti es and to so licit input and proposa ls from interested parties." 22 Ireland, which had 

sponsored th is resolution, had originally included a direct ca ll for work to begin on the drafting 

of a di sability-specific convention but withdrew thi s because of opposition from a number of 

other EU countri es .23 In response to the 2000 reso lution, the High Commission ini tiated a 

comprehensive study into the trea tment of di sability in the ex isting treaty system24 

On December 19, 200 I, the Third ConU11ittee of the U.N. General Assembly adopted a resolut ion 

calling for the establi shment of an Ad Hoc Committee of the U.N. to consider proposa ls for "a 

comprehensive and integral international convention to protect and promote the rights and 

dignity of persons with disabilities.,,25 This resolution, proposed by Mex ico, appears to have 

been made palatable to reluctant States only by the fact that it called for a Committee to examine 

proposa ls rather than to draft a convention 26 The mandate of the Committee, however, was 

extended to cover the drafting of a convention - a task it began in its Third Sess ion in May 2004 

with the benefit of a draft text compi led by a Working Group of the Committee in the previous 

January. 27 

Given the delicacy of its task, the clear (and necessary) refusal of the disability community to 

accept a reduced standard and the reluctance of delegates to commit their States to a convention 

requiring major upheavals in national law, the speed with which the Ad Hoc Committee (AHC) 

concluded its negotiations is impress ive. The tex t to emerge from its deliberations is thought­

provok ing and, in many respects, radical. 

" C.H.R. Res. 2000/51, ~ 30 (Apr. 25, 2000), available at: 
<http://www.internationaldisabili tya lliance.orglindex.php? l=en&p=39> (last visited March 02, 20 12). 
23Gerard Quinn & Theresia Degener, Expanding the System: The Debate about a Disabili ty-Speci fi c Convention in 
'-(timan Rights and Disability: The curren( use and future potential of United Nat ions human rights instruments in 
the context of disability 53 1-32 (Gerard Quinn & Theresia Degener eds., 2002), p.500. Some of these countries were 
Germany, England and Sweden. 
241d. at 532. This study was published in 2002 as the Quinn and Degener review. 
" G.A. Res. 581168, U.N. Doc. N RES/56/168 (Feb. 26, 2002). 
26See Qu inn, supra note 23, at 532-33. 
"G.A. Res. 581246, "3, U.N. Doc. N RES/58/246 (Mar. 11 , 2004). 
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On August 25, 2006, thi s Ad Hoc Conunittee (A HC) 28 concluded its five year long task by 

reachi ng agreement on the substance of a dra ft Intelllat ional Convention on the Ri ghts of Persons 

with Disabi lities (C RPD)29 The agreed tex t, having been revised by a draftin g group, was 

approved by the Ad Hoc Committee (AHC) on December 5th and adopted by the General 

Assembly on December 13th30 This new human rights treaty, the first of the 2 1st Century, 

opened for s ignature on March 30, 2007 and entered into force on 3 May 2008. 

The principal arguments for a disab il ity-spec ific convention are to make it visible,31 spec ifi c32, 

effective33
, and comprehensive34 and to assure equal ity35 

" Established by the Gcneral Assembly. See G.A. Res. 561168,11 1, U.N. Doc. NRES/56/ 168 (Dec. 19,200 1). (The 
Ad Hoc Committee was charged wi th considering "proposa ls lo r a comprehensive and integral international 
convention to promote and protect the ri ghts and dign ity of persons with disabili ties, based on the holistic approach 
in the work done in the fields of socia l development, human ri gili s and non-discrimina tion and taking in to account 
the recommendations of the Commission on I-Iuman Rights and the Commission for Social Developmen t."). 
29 U.N. Enable, Promoting the Rights of Persons with Disabi lities. ava ilab le at: 
<hltp://www/un.orglesalsocdev/enable/rights/adhoccon.htm> (last visi ted March 12, 20 12). 
30Convention on the Rights of Persons wi th Disabil ities, G.A. Res. 6 1/ 106, art. I, 6 1st Sess., U.N. Doc. 
NRES/6 1/ 106 (Jan. 24,2007) [hereina fl er CRPDj. 
3 1 Pursuant to th is view invisibi li ty of disabled people as subjec ts of human rights and eq ual ity law is an inevitable 
conseq uence o f thei r separation from the mainstream: a separation caused by their inab ili ty to access mainstream 
fac ilities due to physical and social barriers. See also A. Lawson, "The United Nat ions Convention on the Righ ts of 
Persons with Disabil ities: New Era or False Dawn?", 34 syracuse 1. Int'\. L. & com. 563, 573 (2007). ( not ing that 
" Even if thei r exclusion and humiliat ion are noticed, those who conceive of disability primarily in a medica l or 
individual sense are unlikely to recogn ize such marginalizat ion as involvi ng any fo nn of vio lation of human rights. 
It is likely to be att ributed to the disabled person's im pairme nt rather than to an inadequate social response to il.") 
See also Gerard Quinn & Theresia Degener, Expanding the System: The Debate about a Disability-Speci fic 
Convention in Human Rights and Disabi lity: The current use and future potent ia l of United Nations human ri ghts 
instruments in the comext of disabil ity 181. 183 (Gerard Quinn & Theres ia Degener eds., 2002),p.530. (Sta ting that 
"i nvisib ili ty has. led to a tendency to disregard the normal legal protections fo r the advancement of human 
freedom that we take fo r granted. It is as though existi ng legal protec tions are e ither not applied or are appl ied with 
much less ri gour in the case of persons with di sabilit ies . One of the main tasks of the international human rights 
system in thi s fi eld is to make societi es aware of the contradiction between their self-professed values and thei r 
application (or rather thei r non-application or misappl icat ion) in the contex t of disabil ity." ) This invisibility of 
disabled people as subjects of human righ ts and equali ty law is an inevi tab le consequence o f their separa tion frolll 
the mainstream: a separat ion caused by their inabili ty to access mainstream facilit ies due 10 physical and social 
barriers. 
32 Accord ing to this argument a disability-specific convention will prov ide clarity and focus. It wi ll articulate 
prec isely how genera l ri ghts conferred , fo r instance, by the ICCPR and the ICESCR, take concrete form in the 
context of disabil ity. The task of the drafters has not therefore been one of simply CUlling and past ing relevant 
prov isions into a si ngle document. Rathe r, it has been to '·tailor the relevant norms of the existing human ri ghts 
trea ties to the c ircumstances of disabil ity." 
33 A major advantage of a disabili ty conven tion, supported by an effec tive moni toring body, is that States will be 
obliged to report to the U.N. aboullhe circumstances ofclisabled people. Such reports will have to be produced on a 
regula r basis and should be requi red to cover issues besides those of medicine and welfa re. This will oblige national 
monitoring bodies to collect re levant data and documentHl ion. Over time) this data wi ll bui ld up to become an 
extremely va luable resource for those working to improve the pos ition of disab led people in societies all over the 
world. 
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With regard to its visibility, it w ill draw attention to the fact that di sabled people are holders of 

human ri ghts and not merel y recipients of welfa re or charity. The Convention forces an 

acknowledgement of the contradiction between our uni versal values and our practice on 

disabili ty throughout the world. Just as impOitantly, the convention removes the invi sibility of 

persons w ith di sabil iti es and partners them wi th government in moving the reform process 

fOIwa rd . So the Conventi on provides a tool to force acknowledgement of a contradiction. In 

creating new political openings for persons with di sabilities to interact with government, it also 

enables change to happen. 

Further, the elaboration of a sin gle instrument will simplify the process of accessi ng infonnation 

about the U.N. position on disabil ity.J6 There are a multi tude of provisions relating to the human 

rights of disabled people scattered throughout great many different instruments." The thematic 

convention wi ll provide a centra l and authoritative focus. It will , however, supplement rather 

than replace these pre-exi sting provisions. More impOitantly, the clarification and simpl ifi cation 

just outl ined shou ld prove useful to States in their efforts to ensure that th e human rights of 

di sabled people are not violated. Disability organizations wi ll also benefit from the clarification 

and si mplification promised by a new convention38 Despite these arguments in favor of the 

conventi on, there is also an argument against it. 

The counter argument for di sabi lity-specific convention ,s: ft does not establi sh new human 

rights for persons with disabi li ty39 Rather it is a redundancy of rights recognized by other legal 

instruments. These rights are composite rights stated in other international human rights 

J4 1t incorporates both fi rst and second generation right s. 
J5 1t articulates a theory of justice that every citizen can subscribe to and in which every citizen has a stake. It is not a 
case of special rights for a particular group; it is about equal rights for all. And it is about making the democratic 
process open to all voices so that blockages can be dissolved and solutions found to deal with the legacy of the past 
and build a more inclusive society for all. 
J6Meciing on International Norms and Standards Rela ting to Disabi li ty, Dec. 8- 12, 1998, Report of the U.N. 
Consultative Expert Group Meet ing on International Norms and Standards Relating to Disabili ty (it can be referred 
as a source). :;, 
37 Supra note 5-15. 
38The Quinn and Degener review (supra note 23) found that the level of engagement of such organizations in the 
U.N. process was then "di small y low." Allowing them to focus the ir attent ion and resources on one panicular 
convent ion (rather than the current seven) might encourage them to become more active at the international level 
and even prompt the establishment of new organizations focusing specifica ll y on such issues. This would have 
obvious impl ications for the practical rea lizat ion of re levant rights for disabled people. 
39These rights are usuall y referred as "composed rights". 
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instnllnents. For instance, civil and politi ca l rights, economi c, social and cultural ri ghts, child 

rights and women rights are recognized under ICCPR, ICESCR, CRC and CEDA W respecti vely. 

2.2 Models of Disability and How They Shape the G lobal Response 

The societal response to disability has not been the same in all the hi storical periods. It changed 

concurrently with the social , socio-cultural, economic and other changes that occurred 

throughout hi story. The development of various models of disabili ty was particularl y dynamic by 

the end of the 20th and th e beginning of the 21 st centuries 4 0 

A model is an approach or att itude towards di sability that serves as the basis for defini ng 

concrete policies and measures towards persons with di sabiliti es. At the same time, it serves as 

the basis for legislation that regul ates the position of persons with di sabilities. That is why the 

question what is the dominant model of di sability in a given society is an ex tremely important 

issue. 

Accordingly several model s of disability have been conceptualized to help describe and 

understand di sabil ity and development. It is important to deal these models because they provide 

a perspecti ve on the rati onal e fo r the policies and programs developed for, with, and by peop le 

with disabilities. However, for the sake of convenient only th e fi ve main models are dealt. These 

are charity, medical, social, citi zenship, and bio-psychosocialmodels. 

i. C harity Model 

The charity model was the principal paradigm up to World War 1I and is the philanthropic and 

charitable approach to disability that provided medical treatment, community aid, and 

safekeeping for those described as be ing " less fortunate" and "defect ive."'] This model portrays 

di sability as a personal tragedy with peopl e with disabi li ties be ing objects of pity and referred to 

as "crippled," "crazy" or " idiot.,,'2 A common fund -raising strategy for di sability projects was to 

portray peo ple with di sabiliti es as those who needed "help," "care," and " protection" from 

40Supra note 23. 

41 M. Crossley. "The Disabili ty Kaleidoscope", 74 Notre Dame L. Rev. 62 1 (1999) (she states any efforts that society 
undertakes in response to disabled people may be characterized as chari table effo rts 10 respond to their neediness.) 
42T he History of Disabili ty, Supra note 80. 
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people without disability43 Th is entrenched society's view of people with di sabilities as 

dependent. In addition, people with disabilities were sometimes portrayed as being dangerous 

and weird, creating fea r and unease toward them. 

This led to the belief that some people wi th disabi liti es needed to be hi dden from society or 

institutionalized for the "good and protection of soc iety." 44It also promoted the perception that 

people with disabilities do not have the capacity to become equal members of society or the 

capacity to contribute econom ically and soc ially to their commun ity's development. Therefore , 

many people with disabilities were institutionalized " for their own good,,45 But this assumption 

of institutionali zing persons with di sab ilities in the guise of for their own good is, in the view of 

the author, totally wrong. It makes sense if the assumption is in the otherwise. That is to say 

deinstitutionalizing and including them in the community is a strong claim to assume it is for 

their own good. Mainstreaming them in the community is not good only for them; it is also good 

to the community as a whole. If they are included, they could exploit their potential to 

themselves and to the society in which they are living in. 

In a more positive light, charitable organ izations were viewed as providing services at a time 

when no one else cared or were not able to participate. For example, in the latter part of the 19th 

centmy and earl y part of the 20th century, religious institutions primarily supported the needy 

and destitute because no social protection system existed to offer support for vulnerable people46 

Many of these still function today in developed and developing countries to meet basic needs of 

the very vulnerable. Charitable services can also be described as being humanitarian during 

emergency situations in which the first priority for people in such need is securi ty, care, 

attention, and support. Basic survival rather than empowerment is the priority in this context47 

However, for people with disabilities, li ke other members of society, the need for cha ri table 

support should be the exception , not the rule. 

4JCross]ey, Supra note 4 1. 
44 L. Barton, Disability and Society: Emerging Issues and Insights ( 1996)" Longman, London. 
45 C. Sames" and G. Mercer. Disability. Cambridge (2003): Polity Press. 
46 lbid. 

47The History of Disability, Supra note 80. 
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ii. Med ica l Model 

Trad iti onally disabil ity has been viewed, not as an equa lity or human rights issue, but as a 

medical problem located within the particular indi vidual who has the physica l, sensory, 

intell ectual, psychosocia l or other impa irment or conditi on 48 

The medical model emerged after World War II as a result of signifi cant progress and 

advancement in the health sc iences, technology, and pharmaceutical industry.49 Th is created 

unprecedented improvements in the capac ity of society to prevent the causes of impairment and 

improve the functional independence of people with impairments. There was tremendous growth 

in the westelll world leading to the institutionalization and fina ncing of medica l and social 

welfare services to a scale and magnitude not witnessed before50 However, thi s came with a 

price, the medicali zation of di sability. The services were provided within a paradigm that 

perce ived peopl e wi th impairments ("disabilities") as "s ick."" According to thi s model the 

problem of di sabi li ty is located within the individual, i.e. a person is di sabled due to hi s 

individual impairments and therefore requires medical interventions to provide the person with 

the skills tu adapt to society. 52 Shoul d cure or correct ion prove impossible, they might attempt to 

rehabi litate an individual by training them in skills such as the use of a long ca ne or an electric 

wheelchair. The emph asis of this approach is on adapting the individual so as to enabl e them to 

fu nction in the world around them 53 

4HCRPD, Supra note 30. See also Crossley, supra 4 1 (stating that "disability"' is understood as a personal tra it of an 
individual: an innate, biological trait that leaves the disabled individual in need of assistance 10 remcdiate the effects 
of the disability. She adds "under this vicw, a person 's disabili ty is her own personal misfortune, for which there 
exists neither social cause nor social responsibil ity." See also Michael Ashley Stein & Penelope J.S. Stein, Beyond 
Disability Civil Ri ghts, 58 Hastings L.J. 1203, 1203 (2007). Due to this medical based pathology disabled persons 
have been either systemica ll y excluded from social opportunities, as in the case of receiving social welfare benefit s 
in li eu of employment, or have been accorded limited participat ion in those opportuni ti es. 
49H. Howard, Rehabilitat ion of the Physically Handicapped (2d ed. 1953), p.21. (Scienti fic advances made during 
World War II resuhed in hi gher survival rates for severely wounded soldiers.) 
50Sarnes and Mercer. Supra note 45. 
51 Appropriate ass istance is understood as either medical eITorts to "cure" or minimi ze the tra it's effects or 
rehabilitation effofl s to allow the individual to overcome its effects. 
52See Crossley, supra note 4 1. See also K. fri es, Introduction to Stari ng Back: The Disabilitv Experience From the 
Inside Out , (Kenny Fries ed ., 1997),p. 6~7 (noting that "this vicw or disability ... puts the blame squarely on the 
indi vidual"); Clai re '-I. Liachowitz, Disabili ty as a Social Construct 11 ( 1988).(averring that the 
"medical/pathological pat-ad igm" of disabil ity, wh ich st igmatizes the disabled by conditioni ng their inclusion only 
"on the terms orthe ablebad ied majority''). 
S3 Allhaugh such measures have an impoflant role to play in maximizing the independence of di sabled people, there 
wi ll inevitably be many who cannot be fully adapted ~ people with mobility impairments who wi ll not be able to 
negotiate fli ghts of steps or publ ic transport systems; people with visual impairments who will not be able to read 
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Consequently the model places individuals into medica l categories for medical conven ience. 

While these people had the right to receive rehabilitation and medical services, it was the 

profess ionals who had the responsibility to decide what was best fo r the sick.54 Empowerment of 

people with disabili ties was limited to achieving functional independence through rehabi litati on. 

This allowed professional s in genera l and medicine in particul ar to control the lives of people 

with di sabilities. Doctors distribute categori cal labels which carry social sti gma, and these 

Doctors tend to be the adjudicators for resources to assist people with impairments. The medi ca l 

professions own the knowledge and have the power to oppress people with disabilities 55 It is, 

however, important to note that, institutionally it is the Ministry of hea lth which has a signi fica nt 

role in determining the fate of perso ns with di sability. 

The medical approach to the management of the issues affecting people with di sabilities results 

in disab ility being viewed primarily as an " impairment"-a problem of the individual 56 

Disability then, is an impainnent or disease to be prevented and/or treated. Accordingly, people 

wi th disab ilities wou ld be institutionalized or isolated from th e community and professional s, 

mostly within the medical and rehabilitation system, would direct. Input by people with 

di sabil ities or their fam ily members would not normally be viewed as a necessary step in the 

planning and decision-making process. The expectation to support people with di sabilities 

beyond the medical/rehabilitation system was not a priority of policy makers57 

Rather than attempting to address the systemic di scrimination in society, pol ici es that adhered to 

the med ica l model focused on solving "the problem (of misal ignments between individuals and 

the print in their school books; people wit h hearing impairments who will not be able to make themselves 
understood by strangers un famil iar with sign language. For such people, the medical or individual approach to 
disability has lill ie to offer beyond a lifetime o f unfulfilled potential and segregation. Unable to access mainstream 
education or employment, these people must depend for their survival on welfare bene fits or chari ty. 
54Canadian Association of Independent Livi ng Centres (CA lLe). 1992. Description of the Core Programs of 
Independent Li ving Centres. Ottawa. See also R.R. Gadacz,. Re-Thinking Disability: New Structures. New 
Relalionships( 1994), . Edmonton, Alberta: University of Alberta Press, p.2 12. 
55Crossley, Supra note 41. 
56Howard, Supra note 71. 
57M Oliver,. and C. Barnes, Disabled people and social policv: from Exclusion to inclusion. (1998), I-Iarlow, 
Longman,pA30. See also L. Waddington & M. Diller, Tensions and Coherence in Disabi lity Pol icy (2006). The 
Uneasy Relationship Between Social Welfare and Civi l Rights Models of Disabi li ty in American. European and 
International Employment Law. in Disability Rights Law And Policy: International And National Perspectives 24 1, 
244 (Mary LOll Breslin & Si lvia Vee eds., 2002). (The policy track for persons with disabi lities regarded them as 
defective and focused on providing thi s group welfare and rehabilitation to cope in a society filled wi th barriers). 
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socia l practice) by realigning (eligible) indi vid ua ls."s8 The idea is that persons with disabilities 
should be cured , rehabilitated, or fixed 59 In essence, the medical model regarded disabled 
persons' impa irments as the problem and, accordingly, laws and policies focused on training 
persons with disab ilities to manage in a barrier-filled society. In other words, the medical model 
focused on teach ing a person who requi red a walking frame how to navigate steps rather than 
requiring buildings to include lifts or ramps. 

When translated in to policy, as Waddington , a writer on disability scholarship, recounts, the 
medi ca l mode l relies on "rehabilitation and wale fare fa cil ities to med iate or accommodate the 
effects of disabilities by establishing separate fac iliti es, such as nursing homes, sheltered 
workshops, and special education schools, separate from the facilities that served the non 
disabled60 The assumption here is that rather than making mainstream institu tions accessible, the 
principal assumption of the social model, the needs for people with disabilities are better served 
in separate faci lities that can be constructed to meet very specia li zed needs. 61 

This approach creates a passive and isolationi st relat ionship between the " pati ent" and the 
"professional " within a philosophy of a "helping" system 62 It emphasizes the "sick" role and 
med ical ization of di sabi lity, and perpetuates dependency on the system 63 Empowerment is 
va lued on ly in terms of the extent to which people with disabilities can perform activities ofdail y 
living related to functional independence. Little responsibility is placed on the role of the 
environment, including the attitudes of society toward an impairment Dr handi cap64 

58A. Silvers, Formal Justice. in Disabi lity. Difference. Discrimina ti on: Perspectives on Just ice in Bioethics and Public Policy 13, 85 (Anita Silvers et al. eds., 1998). Si lvers demonstrates that what is deemed by society to be a dysfuncti on is often more accurately described as atypical, anomalous, or diverse modes of functio ning or the product of an inhospitable physical or social environment. 
59r. Shakespeare, Disability Rights and Wrongs, p. 29-53 (2006) (crit iquing the medical and social models). 6OL. wadington, "Legislating to Employee People with Disabi lities: The European and the American way ( 1996)" ,Maastricht Journal of European and Comparative Law ,vo1. l , pp.367-95. 
61 A.Katharina; "A disabil ity Lens on sociological reaserch : Reading rights of Inclusion from a disabil ity studies perspective (2007)," J. Law and sociological Inquiry , vo1.32,No. l , pp.26l-293. 
62Crossley, supra note 4 1. 
63Conceived in such a way, disability indicates helplessness, disease, dependence from the others and existence of the so-called "special needs" of persons with disabilities. 
Such an attitude is essentially discriminatory because persons with disabilities have various capacities, potentials and qualities, and not only their disability. Persons with disabili ties are not helpless; on the cOllirary, they could do a lot, both for themselves and for their community if the society had created for them equal opportunities for participation in social life. They also do not have any special needs, compared to the others they just satisfy their needs in another way. 
64 ld (arguing that the social structure has nothing to do wi th the individual's disability. 
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Critics of the medical model focused on its inherent narrowness, limitations, and its concept of 

the indi vid ual "experience" of impairment as being too simpli stic65 Furthermore, medical model 

programs that are insti tutionally based are al so very costly66 That is to say there is a need of 

appointing professional s and there is a huge amount of administrative expenses. Thi s is 

particularly relevant when, in many instances, the vast majority of the needs of people with 

disabilities li ving in institutions or hospitali zed could be more cost effectively provided through 

I · . b d 67 a ternatlve COl1llTIumty- ase progr3111S. 

It was clearly reflected in the UN reso lutions68 International resolutions relating to di sabled 

persons were initially steeped in the medica l model 69 For example, the General Assembly and 

the United Nations Economic and Social Counci l adopted a series of resolutions during the 

1950s and 1960s directed both at preventing future di sability and at rehabilitating ex istin g 

disabilities70 Indeed , the title of the Economic and Soc ial Council 's 1950 reso lution--Social 

Rehabilitation of the Phys ically Handicapped--indicates a poli cy targeting di sabled people as the 

locus of treatment, rather than the external environment. 71 

Despite, both the 1971 Declaration on the Rights of Mentally Retarded Persons and the 1975 

Declaration on the Ri ghts of Disabl ed Persons acknowledge the equality of di sabled indi vidual s, 

650liver, supra note 79. 
66L. J. Edmonds, Disabled People and Development No. 121 June 2005. 
67 lbid. see also E., Helander, Prej udice and Dignity, An Introduct ion to Community-Based Rehabilitation (Second 
Edition). UNDP, New York 1999; Community-Based Rehabilitation for and with People with Di sabilities, Joint 
Position Paper, Intemational Labour Organization (fLO), United Nations Educational, Scientific and Cui nlfai 
Organization (UN ESCO) and World Health Organization (WHO), 1994. Furthermore, Rule 3 (Rehabilitation) of the 
UN Standard Rules states that "A ll rehabilitation services should be available in the local community where the 
person with disabilities lives. However, in some instances , in order to attain a certain training objective, special 
time-limited rehabilitation courses may be organ ized, where appropriate, in res idential form." The importance of 
li ving within one's own com munity is also stressed by Principle 7 of the "Principles for the protection of persons 
with mental ill ness and the improvement or mental health care" wh ich states: 
I. Every patient shall have the right to be treated and cared for, as far as possible, in the community in which he or 
she li ves. 
2. Where treatment takes place in a mental health facility, a patient shall have the right , whenever possible, 10 be 
treated near his or her home or the home of his or her relatives or friends and sha ll have the right to return to the 
commun ity as soon as poss ible . 
68Supra note 5-8. 
69 Ibid. 
70Supra note 16. 
71 1b id. See A. Howard, Rusk, Rehabilitation Medicine ( 1964), p.45. (Particularly influential among post-World War 
II internat ional instruments was the "whole man" schema of vocational rehabilitation. This method sought to "treat'· 
disabled persons to facilitate their social participation. In this way, the method further instantiated the medical 
model's notion that people with disabilities, rather than society, must change. 
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ye t, these instruments possessed vestiges of the medical model by assuming individuals are 

di sabled due to "special" medical problems that require segregated soc ial servi ces and 

institutions as remed ies." 

iii. Social Model 

In contrast to the medical model, disabil ity studi es73 scholars have long argued for an 

understanding of di sability through a "social" model74
- an understanding of di sability in which 

disabi lity ex ists not solely in a person's bod y, but in the interaction between the person's body 

and its enviromnent. 75 Thus, the "socia l model" of di sability recognizes that the di sadvantages 

often associated with di sabili ty do not flow inevitably from mental or physical impairments per 

se, but instead flow from social systems and strucnll'es76 This model of di sability is not a 

traditional diagrammatic model like many psychologica l and sociological models, but a 

progressive political concept that opposes the medica l model commonl y used in the health 
c . 77 proLess lons. 

72 ld (Emphasiz ing the need to proteci d isab led persons and thei r nccess to segregated services); Declaration on the 
Righ ts o r Di sabled Persons, supra note 108, at para. 8 (underscoring the needs of disab led persons to "special" 
services). 
7J Disability stud ies is an academic di sc ipline analogous 10 that of crit ical race o r femini st theory. 
74The move away from the medical model (0 the socia l model required "a switch away from focusing on the 
physica l limitalions of particular individuals to the way the physical and social environments impose limitations 
upon certain g roups or categories of people," Accordi ngly, the socia l model focuses upon di smantling socially 
const ructed barriers to full inclusion. 
75 M. Cross ley, " Reasonable Accommodation as Part and Parcel or the Ant idiscrimination Project," 35 Rutgers 
L.J. 86 1. (2004). See al so Pope AM , Tadov AR, (Editors), Disability in America: toward a nati ona l agenda for 
prevention. Washington, DC: National Acade my Press, 1991 (not ing People with ... fun ctional limitations are not 
inherently di sabled, that is, incapable of carrying out the ir personal , familial , and social responsibilities. It is the 
interaction of their physical and me nta l limitations with social and environmental factors that determines whether 
they have a di sability). 
76See Cross ley, supra note 4 1 ("Society has constructed barriers - physica l, institutional , and attit udinal - that 
prevent persons with di sabilities from participating full y in the mainstream of life; hence, these barrie rs are not 
naturaL") see al so Union of Physicall y Impai red Against Segregat ion. Fundamenta l Princip les of Disability (Nov. 
22. 1975), ava il able at :< Imp:11 www.leeds.ac.ukl di sability-studies/archiveeuk/UPIAS/funda mental% 
20principles.pdf> (last visited Apr. 22, 2012). H. Liachowitz, Disability as a Social Construe!: Legislative Roots 
( 1988). p. 34. 
77Scholars who assert a social mode l of di sab il ity do not deny the bio logical reality of impairment or the ex iste nce of 
some limi tations and (sometimes) pa in unavoidab ly related 10 some impai rments. They do, however, rej ect the 
assel1ion that ··the disab led" somehow constitute a di st inct and infe ri or biologica l class and instead insist that it is 
the socia l response to biologica l reality thar const ructs di sability. See S. Wende ll , The Re jec ted Body: Phi losophica l 
Re flect ions on Disability ( 1996), p. 3 1 (" Widespread perceptions that people with di sabilities are si mi lar in ve ry 
s ignifi cant ways create the ca tegory ' people wi th disabi lities.' Thus it is various aspects of their treatment by thei r 
soc ieti es that people with di sabilities are most like ly to have in common; these will often be aspects of soc ial 
oppress ion."); 1-1. I-I ahn , C ivil Rights for Disabled Ameri cans: The Foundation of a Political Agenda. in Images of 
the Disabled. Disab li ng Images (Alan Gartner & Tom Joe eds., 1987), p. 192 ("Presumptions of biologica l 
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This framework maintains that the socia ll y engi neered environment and the attitudes reflected in 

its construction playa ce ntra l role in creating " di sability. ,,78 In other words it is co ll ecti vely 

mandated deci sions that determine what conditi ons compri se the bodil y norm in any given 

soc iety. Thus, factors extelllal to a di sabl ed person's limitations are real ly what determi ne that 

indi vid ua l's abili ty to fu nction79 

It recognizes that some individuals have phys ical or psychological differences which can affect 

their abil ity to function in society8o However it suggests it is society that causes the individua l 

with these physical or psychological d ifferences to be di sabled8 1 In other words individuals 

wi th impa irments are not disabled by thei r impairments but by the barriers that ex ist in society 

whi ch do not take into account their needs. These barriers are usually environmental,82 

economica l 83and cul tural84 

infe rio ri ty or superiority are antithetical to the competing pa radigm that regards di sabled citizens as a minority 
group:'). 
78 1-1. Il ahl1 , " Feminist Perspect ives, Disability, Sexuality, and Law: New Issues and Agendas," 4. S. Cal. Rev. L. & 
Women's SlUd. 97. 105 (1994).( explaining the social model is based on th ree major poslU!ates: ( I) tht: primary 
problems faced by disabled persons stem from social attitudes rather than from fu nctional limitations; (2) all face ts 
of the man-made environment are shaped or molded by public policy; and (3) in a democratic society, public 
pol icies represent prevailing pub li c attitudes and values). 
79The framework derives from both British and A merican di sability rights scholars, although the latter have wri tten 
more extensively on the lega l implications of the mode l. Some scholars credi l Michael Oliver wi th originating the 
social rnodellheory. See Michael Oliver, Social Work wi th Disabled People 23 ( 1983) (the socia l model is "nothing 
more fundamental than a switch away from focusing on the physical limitations of pa rticular individuals to the way 
the physical and soc ial environments impose limitations on ce rtain groups or categories ofpeoplc"). 

80S riti sh Counci l of Disabled People, The Social Mode l of DisabilityDerby ( 1981 ) .. Ava ilable at : 

<http://www.bcodp.org.uklaboutlresearch.shtml> (last visited March 05,20 12). see also 1.Clapton, & Fitzgerald, 1. 
(1997) New Renaissance magazine: The H istory of Disability: A Histo ry of 'Othemess'. Vol 7, No I. Avai lable at: 

< http://www. ru.org/artother.html> (last visited March 05,20 12). 
81 1. Swa in, Finklest ien, V. French,S. & Oliver, M. Disabling Barriers - Enabling Environments ( 1993). SAGE: 
London. 
s2The environment disables impaired people by not being accessib le enough for them to move, function and 
communicate as effect ively as people without impairments. A grea t deal of the environment is designed by non­
impai red people, for non-impai red living. For example, a person in a wheel chair. is only 'd isabled' if the 
envi ronment is not designed for people w ith wheel chai rs. A wbee l chair fri endly bui lding would probably include 
ramps, li ft s, wide doorways and corridors and accessible fitti ngs such as light switches, and motorized doors elc. 
Whilst these modifications benefit people who use wheel cha irs they can also benefit non-impaired people. 
83Economically, society does not provide the same opportunities to people with impai rments. This starts at school 
and cont inues throughout onc's career. At school , lessons are designed for non-i mpaired people, using 
environments and teaching methods that are not suitab le for some individuals with impairments. For example a 
person with dys lexia has a leaming disab ili ty only in a lesson structured for non-dys lexic snldents. [fthe lesson is 
taught in a way that suits people with dys lexia then they will not have it disability. The workplace and traditiona l job 
roles often do not suit people with impai rments. Places of work are often unnecessa rily inaccess ible and people with 
impairments are often paid less than people without impairments . 
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The social modelmarkecl the 1970s and I 980S85 It emerged as a result of a political movement 
led by people with di sabilities to destabilize and deconstruct the medical model ofdi sabili ty 86 

For the past three decades the Disability Movement has worked ti relessly to challenge the 
assumption that, unl ess a person with impainnent can be cured or corrected, they must remain 
outside the mainstream of their societies, depending on welfare or charity for their very 
exi stence87 Fundamental to this movement is a rejection of the perception of di sability as a 
problem located entirely within the individua1. 88 

Hence, it is plausible to argue that, it was a response to the medicalization of di sability and its 
profound negative effects on the self-identity of many people with disabiliti es, and the negative 
attitudes created as a result of the chari ty and medi cal models. The aim was to create positive 
attitudes about people with disabilities by people with di sabilities, their famili es, and especiall y 
society as a whole. This was to be achi eved by creating a better understanding of the rights of 
people with disabi liti es and the imperati ve to overcome the economic, social , and environmental 
barriers that affect the ability of people with di sabilities to participate and engage in community 
life like other citizens89 Terminology mattered, lead ing to the identificati on of "peopl e with 
di sab ility" and " people/persons with d isabilit ies" as the most appropriate terms. The emergence 
of the social model made room for considering issues of abuse, negligence, isolation, and 
marginali zation in the lives of di sabl ed women , children, and men by shifting the focus away 

84Culrurally, society lets impaired people down because of the prejudiced views and negative shared atti tudes of the non-impaired community towards people with phys ica l and psychological impairments. Prejudice is associated with the recogn ition of difference, and "d isabled" people are not seen as normal in the eyes of "non-disabled"' people. Prejudices are evident in language and the terminology used to descri be people with impairments, much of which is derived from medical labe ls. People are more th an just a label descri bing a negati ve attribute, and the stigma attached to those labels means that people wi th impairments are held back from achiev ing what they want to achieve. The mass media is also responsible for many of the shared negati ve meanings and discourses which create stereotypes and prejudices. 
85U PIAS , Fundamental Principles of Disabi lity. Union of the Physica ll y Imnaired Aga inst Segregation ( 1976). (The Social Model of Disabil ity was initiall y introduced in the mid-seventies by a "disabled" lec turer Mike Ol iver). 
86lbid. See also 1. Campbell , and M. Oliver, Disabi li ty Polit ics: Understanding our pas t. changing our future( 1996) , Routledge, London . M Oliver. Soc ial Work with Disabled People (1 983), Bas ingslOke Macmillans. M .Oliver, The Pol itics of Disablement (1990) , Bas ingstoke Macmil lans. 
" tb id, UP lAS. 
88B ri tish Counci l, supra note 80. 
89 Id . See also Human Resources Development Canada (HRDC),. Advancing the Inclus ion of Persons with Disabil ilies(2002), Hutl, Quebec. 
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from the disabling condition as presented in the medical and charity models to the environment 

as a di sabling element90 

The social model locates disability outside the indi vidual and places it in an oppressive and 

di sabling environment91 It focuses on the cOI1Ullunity, society, and the role of government in 

di scriminating aga inst and exclud ing peop le with impairments, rather than on the individual and 

hi s or her "own" impairment, as expressed in the med ica l model. Advocates of the social mod el 

convincingly argued that the problem to be addressed is neither biological nor medical and that it 

is not the individual but the social context that is disabling92 The problems are the prevailing 

soc ial norms, environmental barriers, and negative attitudes constructed and held by the 

nondisabled members of society. This restricts the ability of people with impairments to become 

integra l members of society and equal citizens of their communi ties. This model clearly 

articulates the power of and necess ity for consumer participation in decis ion making to facilitate 

good and sound governance through inclusion of people with di sabilities in policy maki ng. 93 

It also argues that disabled people must be at the centre of voici ng their own experiences. The 

social model was constructed by disabled people, not medical "experts" , not policy makers, not 

social workers, not disab ility charities, not service providers, nor governJl1ents, nor private 

companies profiting from disabi li ty94 

It has been recognized by international instruments 95 Beginning in the 1970s international 

instruments evidenced a gradual shi ft from the medical model to the social model of disabili ty96 

Consequently, both the 1971 Declaration on the Ri ghts of Mentally Retarded Persons and the 

1975 Declaration on the Rights of Disabled Persons acknowledge the equality of di sabled 

individual s9
' More importantly, the Vienna Declaration assisted in accelerating the trend toward 

90Finklestien, supra note 81. 
91 0 . Driedger, The Last Civil Rights Movement: Disabled Peoples' International (1989), New York : St. Martin 's 
Press. See also Gadacz, supra note 54. 
92Canadian Association ,supra note 54. 
9JSupra note 45 . 

94<http: //www.leeds.ac.ukldisability-snldieslarchiveukJOJiver/ in%20soc%20dis.pdf> (last visited March 10,2012). 
95 Supra note 6,7, 11 & 12. 
96J. Brian Doyle, Disability Discrimination: The New Law ( 1996) . See also G. Christopher Bell, U.S. Common on 
Civi l Rights, Accommodating the Spectrum of I ndividual Abilities ( 1983). 
97 For example, the Declaration on the Rights of Mentally Retarded Persons declares that persons with disabilities 
have the same civil and political rights as other human beings ( Declaration on the Rights of Mentally Retarded 
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the social model of disability by maintaining that disab led persons "should be guaranteed equal 

opportunity through the elimination of all socia lly determined barriers," including any " physical, 

financial, social or psychologica l" obstacles that "exc lude or restrict full participation in soc iety." 

98 

It was the following decade that saw a more thorough adoption of the social model of di sability 

at United Nations level. 99 The CRPD is the typical example in this regard. It incorporated a 

transfonnati ve view of di sability, moving away from the " medical mode l" of di sabil ity toward a 

"soc ial model" of di sability.' oo In the Convention, the focus is no longer on a perceived 

" wrongness" of the person, with the impairment seen as a matter of defici ency or disease. 101 On 

the contrary, the Convention views disability as a "pathology of society", that is, as the result of 

the fai lure of societies to be inclusive and to accommodate individual differences. lo, Societies 

need to change, not the individual , and the Convention provides a road map for such change. The 

CRPD, however, goes much further than the social model. It articulates the human rights 

approach. The rights-based approach to di sability essentiall y means viewing persons with 

Persons, G.A. Res. 2856 (XXVI), at 93, U.N. GAOR, Supp. No. 29, U.N. Doc. Al8429 (Dec. 20, 197 1), at para. 4). 
See also Standard Rules, supra note 33, at niles 1,4 . The social mode l of disab ili ty is reflected in the al1iculation of 
the Standard Rules"aspirations: "the planning of societ ies and that all resources must be employed in such a way as 
to ensure that every individual has equal opportunity for paI1icipation." World Programme of Action Concerning 

Disabled Persons I (1982). Available at :< http://www.un.orgiesalsocdev/enable/diswpaOl.htm> ( last visited March 
05 ,20 12).(Equalizing opportunities was defined as "the process through wh ich the general system of society, such as 
the physical and cu ltural environment" is rendered accessible.) 
98 World Conference on Human Rights, June 14-25, 1993, Vienna Declaration and Programme of Action, U.N. Doc 
AlCONF. 157/24 (.luly 12, 1993) [hereinaller Vienna Declarat ion] , at para. 64 (disab led persons "should be 
guaranteed equal 0pp0I1unity through the elimination of all socia ll y determined barriers," including any "physical, 
financial, social or psychological" obstacles that "exclude or restrict full participation in society"). 
99The General Assembly World Summit on Social Development, G.A. Res. S-24/2, para. 66, U.N. Doc NRES/S-
24/2 (July I , 2000). (The General Assembly World Summit on Social Development acknowledged the necessity of 
changing the sociall y constructed environment in accordance with the Standard Rules "to empower persons with 
disabilities to play their fu ll role in society.") 
100E. Janet & Michael Ashley Stein, "The Domestic Incorporation of Human Rights Law and the United Nations 
Convention on the Rights of Persons wi th Disabilities", 83 WAS]-!. L. REV. 449. 460 (2 008) (Noted the fact that: 
[t]he Convention categorically affirms the soc ia l model of disability in relation to persons with disabilities by 
describing it as a cond it ion aris ing from "interaction wi th various barriers [that ] may hinder their full and effect ive 
participation in society on an equal basis with others instead of condit ion ari sing from inherent limitat ions." 
Furthermore, the CRPD endorses explicitly the social model of disability in the Preamble (e) , by recognizing that 
disability is the result of "the interaction between persons with impairments and attitudinal and environmental 
barriers that hinder their full and effect ive participation in society on an equal basis with others." See also Gerard 
Quinn et aI. , Human Rights and Disabi lity I (2002). 
A vai lable at: <http://w\vw.nhri .netlpdf/disability.pdf> (Last visited March 10, 201 2). 
IO lp. Harpur, "Time to be heard: how advocates can use the convention on the rights of persons with disabi li ties to 
dri ve change", 45 val. U.L. Rev. 1271 (20 I I). 
I02 Ibid 
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disabilities as subjects of law and respect their dignity. 10) Its final aim is to empower disabled 

persons by giving due attention of ri ghts and opportunities, and to ensure their active 

pJlti cipation in political , economic, social, and cultural life in a way that is respectful and 

accommodatin g of their difference . 

In asserting that the sociall y constm cted environment creates disabling cond itions, the social 

model avers that altering that environment allows di sabled persons to participate in society at 

large. Reasonable workp lace accommodations are a typical example of correcting artificially 

prej udicial conditions previously held out as neutral. Providing accommodations in the 

workplace changes existing hierarchies, ultimately suggesting a lack of inevitability in the 

structure and conception of particular occupations. 104 By removing unnecessary barriers to 

participation, accommodations bring about equality as conceived by formal justice. The issue of 

reasonable accOllll10dation is addressed under chapter four in depth. 

The above di scuss ion clea rly attests to the soc iall11odel's powerful and constructi ve influence on 

the di scourse of persons with disability. Despite its significance contribution, it is subject to 

severe criticisms. Primarily it discredits medical or technological attempts to cure or ameliorate 

the impairment giving rise to a di sability. lOS In other words, as it is mainl y puts the problem on 

the soc iety, it totall y neglects the positi ve contribution of medication. 

The second critic is this. We have seen that the social model stresses soc iety's role in 

constructing disability and its responsibility to rectify disability-based exclusion. Yet, because 

advocates have justified this scheme exclusively through fonnal justice notions, the model has 

neglected economic, social and cultural rights. Thi s in turn has two problems. First, because it is 

based exclusively on this notion of corrective justice, it must overcome the deeply entrenched 

fallacy that society justifiably excludes disabled persons due to their inherent limitations. 106 In 

seeking to win this fight, social mode l advocates have taken an over-inclusive position of 

rejecting all , instead of many or most, di sability-related exclusions as arising from arbitrarily 

selected biological norms. This effort is unnecessary because correcting exclusionary conditions 

IOJ 1d. 

]{14 M. A. Stein, ·'Disability I-Iuman Rights", 95 Cal.L.Rev.75 (2007). 

105See Cross ley, supra note 75. 
106c. .lolls, "Ant idiscrim ination and Accommodation", 11 5 '-Jarv. L. Rev. 642, (200 1 ) ,p643-44. 
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(and the attitudes supporting them) need not be contingent on the application of fi rst-generation 

rights alone. 

This brings forward the second , and more important, problem: whi le the soc ia l model's precepts 

are essential to civi l rights assertions, they ultimately fall short within the huma n rights fi eld. The 

social model draws an inclusive, yet firm li ne at equal treatment of equall y situated 

indi viduals,107 thereby effectively excluding additional second-generation support for disabled 

persons not contingent on narrower corrective justice notions. 108 By contrast, second-generation 

rights recognize that all di sabled persons are entitled to equal opportunities because of their equal 

humanity, not because they reach levels of functional sameness,109 and thereby allows for 

ind ividual differences among people with disabilities. 

In so doing, second-generation rights cover two circumstances. They encompass entitlements 

that benefit persons wi th disabilities who fa ll outside standard sameness argu ments. This is 

because some individual variations are not accounted for, even when using broad and incltlsive 

principles, for instance those contained in the architectural concept of Universal Design. 1lO 

Second-generation rights al so include measures that are necessary to effectuate first-generation 

rights. Thus, whi le first-generation ri ghts may prohibit di scrimination in employment, second­

generation ri ghts make labor market participation possible by providing hea lth care, education, 

and employment preferences and quotas. By limiting the ir advocacy to first-genera tion ri ghts, 

social model proponents have neglected furt her empowering possibilities. 

1071n other words, the social model is pred ica ted on treating like cases alike. 
I08Sociai, economic, and cu ltural rights are derived from the fi eld of social j ustice which advocates treating all 
individuals equall y, whether or not they are in fact equal. 
109J. Donnell y, Universal '-Iuman Rights in Theory and Practice (2003), p. 1 0 ("i-Iuman rights are, literally, the rights 
that one has simply because one is a human being ... . '-iuman rights are equal rights). 
I rOThe central tenet of Universal Design is an ~ 'approach to creat ing environments and products that are usable by all 
people to the greatest ex tent possible." encompasses not only people with disabilities but also parents with small 
children and women forced to wait for pubic toi lets), it is neverth eless frequently described as a disability-specific 
issue. The same notion is stated under an.2 or the CROP which reads:"Un ivcrsal design" means the design of 
products, environments, programmes and services to be usable by all people, to the greatest extent possible, without 
the need for adaptation or special ized design. "Uni versal design" shall not exclude assistive devices ror particular 
groups of persons with disabilities where this is needed. The social model focuses upon uni versal design and the 
removal of barriers largely through civil rights statutes. 
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iv. Citizenship Model 

The period of the 1990s to the present represents a further reconceptualization of disability and 

development into the citizenship model. I II Research on the introduction of community-based 

rehabil itatio n (CB R) into the mainstream of the health system in Bosni a-Herzegovina 112 and an 

cxtensive review of the li terature sha ped the constntction of the framework of the citizenshi p 

model. It identified the need to bridge the dichotomy of the medical and social models by using 

an integrated development approach. 11 3 The key is that all stakeholders have the opportuni ty to 

contribute to and benefit from the reform of di sab ility policies, education, and service at the 

communi ty and institutional levels. 

The research reported that people with disabil ities desire access to a conti nuum of services 

offered by various stakeholders from the in st itution to the community leveL Il4 These represent 

core strategies for poverty reduction and integrat ion. Stepping out of the poverty cycle will onl y 

be achieved when public and pri vate sector institu tions, community programs, and all sectors 

mainstream disabili ty. Collectively, they must create common knowledge, capacity, and 

understanding; break down ba rriers; and promote equal ity toward an inclusive society. 

Coll ectively, they must reach the most vul nerable, parti cu larl y women and chi ldren and those in 

I d · I d . 115 rura an ISO ate settmgs. 

This model demonstrated that people with disabilities are not greatly concerned about whether or 

not leaders are disabled persons or members of another stakeholder group . Rather they want the 

IllCanadian Association of Independent Living Centres (CA lLe). 1993 . A Step Toward Independen t Living: How 
to Develop an Independent Living Resource Centre in your COlllmunity (Resource Guide). Ottawa as cited in L. J. 
Edmonds" Disabled people and Development: poverty and social development papers no. 121 June 2005. Available 
at: <htto:llhpod.pmhclients.com/pdf/ Disabled-pcople-and-developmenLodf > (Last visited March 10, 20 12). 
I I l L. J. Edmonds, The Post Conflict Integration of Persons wi th Disabi lities in Bosnia-
l-I erzeeovina(2002b) PhD Thesis. Norwich: University of East Anglia as cited in Edmonds, L. J . ,Disabled people 
and Development: poverty and social development papers no. 121 June 2005. Avai lable at: 
<http://hpod.pmhclients.com/pdf/Disabled-people-and-development .pdf > (Last visi ted March 10, 20 12). 
113World Health Organ ization. 200 1. Intemational Classification of Functioning, Disabil ity and Ilealth, Geneva. 
Ava ilab le at: <www.who.ch/ icf>(Last visited March 10,20 12). 
114Loma ,Supra note 66. 

115L. Crow, Includ ing All of Our Lives: Renewing the Social Model of Disability. In Encounte rs with Strangers: 
Feminism and Disability. (ed ited by 1. Morris) ( 1996) London: The Women's Press Ltd, See al so \tI, Dowling, and 
L. Dolan .. Fami lies with Children with Disab ilities Inequalit ies and the Social Model. Disabi li ty and Society 
(2001). Canadian International Development Agency (CIDA) ( 2000), C IDA's Social Development Priorities: A 
Framework for Action. Ottawa: Ministry of Public Works and Government Services Canada, A" 1·lans, and A. 
Pat ri.; Women, Disability and Identity (2003); London: Sage Pub lications. 
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main consideration for leadership, advocacy, and decision making to be the capac ity to manage 
and influence soc ial change in a way that improves their ability and that of their stakeholders to 
participa te and be empowered. 116 

In this model, however, empowerment has a much broader definition and scope than in the 
medical and social models. People with disabiliti es who parti cipated in the research stated that 
empowerment (and thus citizenship) for them meant parti cipation in deci sion making, changes to 
the environment, and human ri ghts legislation. 11 7 Of equal importance was a degree of contro l 
over, as well as access to, the ski ll s, knowledge, and support systems that fa cilitate functional 
independence. It was also the capacity to manage in a way that was empowering for all. lIS 

Accordingly, the citizenship model represents an international development paradigm in which 
people with disabilities deserve and aspire to have the same opportunities as other ci tizens of 
their community."9 This model aims to conceptualize a deve lopment framework that focuses on 
building an inclusive civil and rights-based society that is committed to diversity, equality, and 
participation of all. This is achi eved by recognizing the di versity and uniqueness of people with 
disabilities, particularly women, children, and the aging population. "o They must be granted 
equal opportuniti es for achieving fu ll economic potential and reali zing their human rights. 

Furthermore, thi s model aims to overcome the shortcomings of the social, medical and charity 
models and bui ld on their strengths. It aims to capture the individual and social response to 
disabi lity in terms of people 's capacities and restrictions in a positive and constructive way that 
contributes to the inclusion and integration of all members of society. 121 A priority is al so to 
focus on the issues related to people with di sabilities who are underrepresented withi n the global 
movement, such as women, youth, children, indigenous peoples, and those with " invi sible" 

1161-lahn, supra note 78. 
117Edmonds, Supra note 11 2. 
11 81bid. 

119E. Helander, Prejudice and Dignity: An Introducti on to Community Based Rehabilitation (1993). New York: Un ited Nalions Development Programme. See also Human Resources Development Canada (HRDC), Advancing the Inclusion of Persons with Disabilities (2002) . Hull , Quebec. 
1201-lahn, supra note 78. 
12t 1b id . sec also D. Slienslra, Y. Fricke, and A. D 'Aubi n., Baseline A ssessment: Inclusion and Disabili ty in World Bank Activities (2002). Washington, DC: Wo rld Bank. 
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disabiliti es, such as people with menta l heal th problems and intellectual disabil it ies. '22 Such 
people are often the poorest members of society. 

One implication of the citi zenship model is that all stakeholders must be educated and invo lved 
to create an environment of power sharing and capac ity for partnership. Society must be changed 
to embrace the full range of these empowering activities for the needs of people wi th di sabiliti es. 
It requires a ba lanced combination of measures for the equalization of opportunities, 
rehabilitati on, management, and prevention through access to the full range of options available 
to all members of their communities. '23 It requires bu ilding the capacity of all agencies and 
sUpp0l1 systems in communi ties to understand the needs of people with di sabilities and the 
strategies for thei r integrati on. 

v. Bio-psycho-social Model 

Many cla im that the ori ginal version of the bio-psychosocial model came from the publicati on of 
the In ternational Classification of Functioning, Disab ility and Health CICF) in 200 I. 124 ICF is 
based on a bio-psycho-social model that integrates features of both the medica l and social 
frameworks. '25 Accord illgly thi s model assumes disability is always an interaction between 
features of the person and features of the overall context in which the person li ves, but some 
aspects of disability are almost entire ly internal to the person, while another aspect is al most 
entirely externa l. ' 26 In other words, both medical and social responses are appropriate to the 

122See Crossley. supra note 75. 
123British Counci l, supra note 80. See also International Centre for the Advancement of Community Based Rehabil itat ion (ICACBR), War Victims Rehabi litat ion Project in Bosnia and Herzegovina Final Report (200 1), Kingston: Queen's Uni versity-ICACBR. 
124< http://www.esds.ac.uklgovemmcntllos/ fag{> (last visited April 20,2012). See also World Health Organizat ion. International classification of functio ning and disability, ICIDH-2. Beta-2 draft, ful l version. Geneva: Wortd Health Organization, 1999. ICF,200 I, Supra note 109. 
125World Health Organ ization, Towards a Common Language for Funct ioning. Disability and Health (2002): ICF. Geneva (In a shi ft from the previous WHO formu lat ion, ICF emphasized health and funct ion ing, rather than disabili ty.l:previously, disabili ty began where health ended; once you were disabled, you were in a separate category. We want to get away from this kind of thin king ... .This is a radical shift. From emphasizing people's disabili ties, we now focus on their level of health. ICF puts the notions of 'health' and 'disabili ty' in a new light It acknowledges that every human being can experience a decrement in hea lth and thereby experience some disability. ICF thus 'mainstreams' the ex perience of disability and recognizes it as a universal human experience. By shifting the focus fro m cause to impact it places all hea lth conditions on an equal footing allowing them to be compared using a common metric - the ruler of" health and disabil ity".) See also WHO World report on disability, 20 11 (noting promoted as a "bio-psycho-social model", it represents a workable compromise between medical and social models.) 

126 J. Douglas Lanska, Evolving concepts of disability and rehabi li tation (2009), pAD. 
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problems associated with di sability; we cannot wholly reject either kind of intervention. In ICF 
di sability and functioning are viewed as outcomes of interactions between health conditions 
(diseases, disorders and injuries) and contextual factors. 127 Among the contextua l factors are 

I · I " 128 d . I I " 129 externa enVlfOlUllenta lactors ; an IIlterna persona lactors. 

The ICF, adopted as the conceptual framework for the 201 1 World report on disab ility, 
understands functioning and di sabi lity as a dynamic interaction between health conditions and 
contextual factors , both perso nal and environmental. '30 

The bio-psychosocial model posits that biological, psychological (which entails thoughts, 
emotions, and behaviors), and social factors, all playa significant role in human functioning in 
the context of disease or illness. Indeed, health is best lII~derstood in terms of a combination of 
biological, psychological , and soc ial factors rather than purely in biological terms. 131 

Gill Thorton, a scholar on this field, describes this model from a medical approach, whi le clearly 
identifying the popularization of its later use as a tool in getting di sabled people back to work. 
He states that " it is a theory that seeks to broaden the perspective on illness, by taking into 
account not only the biological , but also psychologi cal and socia l factors which may have an 
influence on sickness, and consequently on the course that healing takes. The acknowledged 
va lue of this approach, when used for the benefit of the patient, is that it allows for the 
identification of non-bio logical influences which may interfere with an individual ' s capacity to 
heal.,,132 

Since this model acknowledges that whether a person performs a socially expected activity 
depends not simply on the characteristics of the person but also on the larger context of social 

127World Bank, supra note 121 . See also WHO World report on disability,20 II (Disability is the umbrella term for impairments, activity limitations and participation restrictions, referring to the negative aspects of the interaction between an individual (with a health condi tion) and that individual's contextual factors (envi ronmental and personal faclors)). 
128 Environmental factors include: socia l att itudes, civil society, lega l and social structure, support services, architectural barriers, climate, as well as numerous other factors. 
129 Personal factors include: gender, age, ways of coping with stress, social background, educat ion, profess ion, past and present experience, the overall behavior pattern, the character, and a series of other factors. 
130WH O. World report on disability, 201 1. 
I3l P.W Halligan,., & Aylward, M. (Eds.), The Power of Belief: Psychosocial innuellce on illness. disabili ty and medicine (2006), . Oxford University Press, UK. See also J. W. SaJllrock, A Topical Approach to I-Iuman Life-span Development (3rd ed.) (2007), St. Louis, MO: McGraw-Hill. 
lJ2<hnp://www.democraticgreensocial ist.orglwordpressl?page jd= 17 16? > (Last visited Apr il 25, 2012). 
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and physical environments, as a result , it offers a much broader focus of activities at both societal 
and individual levels to minimize di sability.1 33 Specificall y, thi s model helps to set the 
rehabilitation agenda clearly in a social context while still recogn izi ng that disease has an 
important influence on patients' levels of physical activity and soc ial pa rti cipation and on the 
process of rehabi li ta tion.134 This model also extends the boundaries of rehabilitati on - from the 
few cond itions where recovery is expected to any condition in which someone experiences 
disability or handicap secondary to (or as part of) illness. 135 

As a result the reF framework can be used to guide potential intervention or prevention 
approaches. 136 To that end the goa l of primary intervention is to preserve hea lth and reduce the 
incidence of di sease, injuries, and other health conditions; therefore, primary prevention 
incorporates health promotion activities (eg, good nutrition, exercise, etc.) and specific protective 
measures (eg, immunization, purification of water suppli es, workplace environmental 
modifications to reduce injuries, etc.). Primary interevention is applicable to those who are 
healthy, as well as to those who have health conditions, impairments, activity limitations, and 
participation restrictions. 13

? The goals of secondary interventions are the early detecti on and 
prompt, effective treatment of disease states to correct departures from health or at least 
minimize the further development of di sease states; secondary intervention may cure disease, 
slow its progression, and prevent complications (secondary conditions), thereby mllllmlzlllg 
impainnents, activity limitations, and participation restrictions l38 The goa ls of tertiary 
interventions are to reduce or eliminate long-term disabili ty (i nclud ing, according to the WHO 
formulation , impairments, activity li mitations, and pal1icipation restrictions), minimize suffering 
due to health cond itions, and promote the patien t's adjustment to conditions that are not 

J33 A.M.Pope, Tarlov AR. (Eds.), Disability in America: Toward a nat ional agenda for Prevention ( 199 1);Washington, DC: Nat ional Academy Press. 
U40.T. Wade, De l ong BA, Recent advances in rehabili tat ion. 8M) (2000), p. 1385·8 . 
1351bid. 
136World Health Organizat ion. Intemational class ification of Functioning. Disability and Hea lth ICF (200 1),. Geneva. 
1371. Mausner, S. Mausner & Bahn, Epidemiology - an introductory text( 2nd ed.) (2006), Philadelphia: WB Saunders Co., 1985, p.87. See also Supra note 121. 
138 Ibid. 
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remed iable.139 Except the primary prevention, the secondary and the tertiary in tervention are 

recogni zed by the CRPD.140 

To sum up, this model arti cu lates, disabili ty, soc ial exclusion and margi nali zation of persons 

with disabili ties are the resul t of complex interaction of all the aforementioned factors. Hence, it 

suggests there is a need of in tegrating various models to avo id these problems. 

2.3 General Obl igations Ar ising from the CRPD 

By ratifying the CRPD, states undertake a lega l obl igation to implement it at the national level. 

Implementation is the act of putting into effect a decision, or providing practical means to 

accomplish something. In the contex t of internationa l human rights law, it "means mov ing from 

a legal commi tment, that is, acceptance of an international human rights obl igati on, to real izat ion 

by the adoption of appropriate measures and ultimately the enjoyment by a ll o f the ri ght" in 
. 141 questIOn. 

Tnternational human ri ghts conventions and protocols that are issued under the allspices of the 

UN give rise to di fferent types of ob ligations on the part of state party depending on the nature 

of the rights guaranteed, on the problems that it was meant to overcome or to prevent. These 

obligations are subj ect to general classifi cations depending on the duties imposed on states. The 

disti nction between pos itive and negative duties is one of such categorizations. Negati ve duties 

imposed an obligation on the part of states not to interfere in the enjoyment of the rights. Thus all 

the states are required to do is refraining from interfering. Pos itive duties, on the other hand, 

impose on states the duty of taking positi ve measures to ensure the realizati on of the rights. Non­

interference in the enjoyment of ri ghts, thus, does not suffice to di scharge the obligation of a 

state. The state is requ ired to take specifi c measures to ensure the enjoyment of ri ghts. It is 

questionable, however, which of the rights involve just negative duti es the fact that most rights, 

139 Id. 
140Articlc 25 (b) of the CRPD reads:" States Part ies shall Provide those health services needed by persons with 
disabili ties specifically because of their disabi li ties, including early identificat ion and intervention as appropriate, 
and services designed to minim ize and prevent further di sabilities, including among children and older persons." 
141 Uni ted Nat ions Economic and Social Council (2009). "Repol1 of the High Commissioner for I-Iuman Rights 0 11 

impiemcnlation of economic, social and cultural rights", E/2009/90, available at: 
<www .un. orglDocs/journal/asp/ws.asp?m=E/2009/90> (Last visited March 10,20 12). 
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which initially were assumed to entail on ly negative duties, have come to be understood as 

requiring positive measures through time. 142 

The other way of categorizing ob ligations of states under human rights treaties is between that of 

conduct and res ult. Obligations of conduct require states to act in a cel1a in manner with the aim 

of achi eving a certain end. However, such an obligation does not stri ctly oblige states to bring 

about a cel1ai n resu lt. So long as the state is acting diligentl y in the manner stated by the 

convention, it will be considered, as having di scharged its obligations despite the end the treaty 

aspires to achieve has not been realized . On the contrary, obligations of result gives states the 

liberty to choose the manner of a achievi ng a certa in end. But it strictly requires states to achieve 

a spec ifi ed result. 143 

One of such class ifications, but which has been graduall y become accepted in principle is what is 

commonly referred as " tripartite typo logy of states ob ligations", (i. e., obligations to respect, 

protect and fulfill. Hence, for the purpose of conveni ence, this way of classification is dea lt by 

contextualizing with the CRPD. 

Accord ingly, similar to other international human rights instruments, the CRPD imposes three 

types or levels of obligations on States parties: the obl igations to respect, protect and fu lfi ll . The 

obligation to respect the rights of persons with disability requires States parties to refrain from 

interfering directly or indirectly with the enjoyment of those rights stated under the 

convention. l44 This obli gation corresponds more closely to the traditional conservative view , 

which argues that the ob ligati on of the state is to abstain or "hands off" from arbitrary 

intervention on the freedom and autonomy of the individuals from unjust interference by 

politi cal authorities. l45 Both categories of rights have thi s negative dimens ion in a sense that they 

requ ire the state to respect the autonomy of the individual in the exerci se of his rights. 

The obligation to protect requ ires States parties to take measures that prevent third parties 

including state actors from interfering with the enjoyment of the ri ghts of persons with di sability. 

142J, Rebecca. Sta le Accountability under the CDAW, in Rebecca (ed): Human rights of women: National and 
Intemational perspect ive( 1994), p.232. 
143 Ib id . See also G.G WinG ill, Obli gation of Conduct and Obligat ion of Resu lt , in P,Alslon and K.Tomasevsky(eds), 
The right to food ,( t 984),p. t t2. 
14"This obligation is usually referred as negative obligat ions. Contract ing parties are expected to hand their hands 
off. 
145 1bid 
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This is what is commonly known as more of positive obligations of states i.e. , to take active 

measures towards the effective enjoyment of the rights. 

The obligation to fu lfi ll includes the obligations to provide, faci litate and promote those rights. 146 

It implies that States parties should adopt appropriate legis lati ve, adm inistrative, budgetary, 

judicial and other measures to ensure its full reali zation. This obligation refers another positive 

obligation of states to take positive measures. This without doubt raises the question of 

resources and this is the place where developing states try to escape responsibility on the ground 

that their meager resources are not sufficient to live up this obligations as required. However, 

this argument is no more justifiable and it constitutes a violation of the convention. More 

importantly developing states can avoid this problem by applying international cooperation 

mechanisms. 147 

Article 4 sets out the "genera l obligations" of States under the Convention. 148 Paragraph I lists a 

range of strategies which must be adopted in pursuance of the genera l obligation to ensure the 

fu ll reali zation of all human rights by di sabled people. 149 The first is the obligation to ensure and 

promote the realization of the rights recogni zeollnder the Convention. This obligation entails the 

obligation to respect and fulfill. The obligation to respect requires States parties to refrain from 

engaging in any act or practice that is inconsistent with the Convention, for example by avoiding 

measures that would prevent persons with disabilities from enjoying a given right. The 

obligation to fulfill requires States to take measures to provide for the realization of human 

14&Yhis obligation is usually referred as positive obligations. 
147 Article 32 of the CRPD reads: I. States Parties recognize the importance of international cooperation and its 
promotion, in support of national efforts for the realization of the purpose and objectives of the present Convention, 
and will undertake appropriate and effective measures in thi s regard , between and among States and, as appropriate, 
in partnership with relevant international and regional organizations and civil society, in particular organizations of 
persons with disabilities. Such measures could include, inter alia: 
(a) Ensuring that internat ional cooperation, including international development programmes, is inclusive of and 
accessible to persons with disabilities; 
(b) Faci li tating and supporting capacity-building, including through (he exchange and sharing of information, 
experiences, training programmes and best practices; 
(c) Facilitating cooperation in research and access to scientific and technical knowledge; 
(d) Providing, as appropriate, technical and economic assistance, including by facilitating access to and sharing of 
accessible and assistive technologies, and through the transfer of technologies. 
2. The provis ions of this article are without prejUdice to the obligations of each State Party to fulfil its obligations 
under the present Convention. 
A similar word ing is found under article 2, 22 and 23 of leESCR. 
148 See article 4 of the CRPD. 
1491d. art . 4 ( I). The legal obligation to "ensure" the rights and freedoms contained in the 
CRPD means that the States Parties must achieve a given resull. 
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rights, whi ch include mainstreaming disability perspectives into all policies and programs;'50 

in troducing legis lative, adm inistrat ive and other measures to secure relevant rights for disabled 

people; 151 and taking positive steps to promote the development and ava ilabili ty of universa l 

design, of assisti ve technology and of profess ionals appropria tely trained in the provi sion of 

relevant skills essential to the real ization of human ri ghts such as the use of assisti ve technology 

or mobi lity aids such as long canes, gu ide dogs and wheelchairs. 152 

The CRPD reflects the full spectnlll1 of civil , cultu ral, economic, political and social ri ghts. 

While civi l and political ri ghts are amenab le to immediate implementat ion by the State party, the 

Convention reaffiJ111S the obligation for States to progressively implement economic, social and 

cultural rights. 153 The wording of articl e 4 (2) of the CRPD is simil ar to the language used in the 

Intemationa l Covenant on Economic, Social and Cultural Rights (ICESCR) and the Convention 

on the Rights of the Child (CRC).' 54 The recognition that the full reali zation of economic, social 

and cultura l ri ghts might take place progress ively over time is balanced by the requirement that 

measures are taken to the maxi mum extent of available resources and, where needed, within the 

framework of intemational cooperation. 155 Importantly, art icle 4(2) recogni zes explicitl y that 

while economic, social and cultural ri ghts are subject to progressive realization, there are 

'SOld. art 4 ( I)(c). 
1>, Id. art 4 ( I) (a)-(b). 
'''CRPD, supra note 2, art. 4 ( I) (I)-(g). 
IS3The problem surrounding progressive implementation concerns prioritization of resources. Human rights 
instruments often contai n language limiting appl icat ion in relation to the financial capabilities of State panies.(for 
instance ICESCR at art. 2, para. 1 (States must undertake steps "to the maximum of its available resources"); eRe 
at art. 4 ("States parties shall undertake such measures to the maximulll extent of their avai lable resources"); Article 
4 of the CRPD stales that" each State Party undertakes to take measures to the maximum of its available 
resources"». In accordance with these tex tual limitations, States short of funds are more likely to implement rights 
that are either easier to achieve or are perceived as having greater utility or pol iti ca l cachet (see Michael , supra note 
10 I). Conversely, States are less like ly to promote ri glHs where rea li zati on is thought either more challenging, less 
encompassing, or out of poli tical favo r. Thus, the caution expressed by the Independent Expert that allocation 
concerns should not be "used as a pretext for avoid ing action." U.N. Econ. & Soc. Council [ECOSaC], Common on 
J-Iuman Rights Wo rk ing Group on the Right to Dev .. Study on the Current State of Progress in the Implementa tion 
of the Rights to DeveIopmenl, at para. 29, U.N. Doc. E/CN .41I 999/WO. I 8/2 (July 27, 1999). 
J54Articie 2, paragraph I of JCESCR states that "Each State Party to the present Covenant undertakes to take steps, 
individually and through international assistance and co-operation, especiall y economic and technical, to the 
maximum of it s ava ilable resources, with a view to achiev ing progressively the fu ll real izat ion of the rights 
recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative 
measures." Article 4 ofCRC states that "States Parties shal l undertake all appropriate legislative, admin istrat ive, and 
other measures for the implementation of the rights recognized in the present Convention. With regard to economic, 
social and cultural rights, States Parties shall undertake such measures to the maximum extent of their avai lable 
resources and, where needed, withinlhe framework ofintemational co-operat ion." 
155 Re ference 10 international cooperation is further elaborated in article 32 of the CRPD "international cooperation", 
which establishes the duty of States parties to support national efforts for the implementation orthe Convention. 
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ob li gat ions that "are immediately applicable under internat ional law." The proh ibition of 

di scrimination, the obligation to take steps, the presumption of impermissibility of regressive 

measures and the sat isfaction of minimum essential elements of the rights are all obligations of 

immediate effect under international human rights law. '56 

The second obl igation enshrined in the Convention is the prohibition of discrimination. Article 4 

req uires Stales parties to "ensure and promote the full realization of all human rights and 

fundamental freedoms for all persons with di sabilities without di scrimination". Thi s obligation 

also entail s the ob ligation to respect, protect and fulfill. The obligation to respect requires States 

parties not to engage in any de jure or de facto di scrimination by making any distinction, 

restriction or exclusion on the basis of di sability which has the purpose or the effect of limiting 

or excluding the enjoyment of any ri ght under the Convention . The obl igation to fu lfill includes 

the duty to provide reasonable accommodation and to adopt specific measures that are necessa ry 

to ach ieve de facIo equal ity of persons with di sabiliti es. Importantly, the obli gation to protect 

requires States parties to take all measures to eliminate di scrimination also in the private sphere, 

by referring to "any person, organizat ion or private enterprise. ,,157 

Thirdly, the Convention establi shes a procedural requirement that applies to all decision making 

concerning persons with disabilities. Thi s is the requirement to closely consu lt and actively 

involve persons with disabilities and their representative organizations. ' 5s In article 4(3) specific 

mention is made to the obligation to include and involve persons with disabilities in the 

development and implementation of legi slation and policies to implement the Convention. 

Article 33 complements thi s obligation by requesting States to involve and ensure the 

participation of persons with di sabi li ties and their representative organizations in implementation 

of the CRPD and other policies affect ing di sabled people. 159 

Furthennore, Article 4(4) provides that the Convention should not, in any way, derogate from 

156For more elaboration of the concept of progressive reali zation in relation to economic, social and cultural rights: 
United Nations Economic and Social Counc il (2007). Report of the High Commissioner for 1-11I111:1n Ri ghts to the 
Economic and Social Council , E12007/82, 25 June. 
Available at: <http://daccessdds.un.orgidoc/UNDOC/GENIN07/394/33/PDFIN 0739433.pdf?OpenElement> (Last 
visi led February 24, 2012.) 
IHCRPD, article 4, Para I (e). 
1581t emphasizes the notion of "llothing about us without us". 
15'ld. art. 4 (3). 
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stronger obligations imposed on a particular State either by national or by international laws. 160 

It would thus make it impossible for a Sta te to argue that the CRPD set a lower standard than that 

set by the ICCPR or the ICESCR and thereby exempted them from sat isfying the higher 

standard. Consistently with other human rights conventions,'6' Article 4(2) sets out the principle 

of progressive realization for the economic, social and cultural rights dea lt within the instrument, 

without prejudice to the need to implement the civil and political rights immed iately. 162 

As it is briefly di scussed above, the Convention makes specific reference to the obl igation of 

States parties to adopt legislative measures as a matter of general obligation. Also, in cases 

where no explic it reference to legislation is contained in the specific art icle, States might 

nonetheless be required to adopt legis lat ion or other normative measures to imp lement the rights 

recognized in the Convention. Notwithstand ing the degree of autonomy that States enjoy in 

deciding the strategies to implement the Convention at the national leve l, treaty bodies have 

consistently recognized that " in many instances legis lation is hi ghl y des irabl e and in some cases 

may even be indi spensable", even if it is by no means exhaustive of the ob ligations of States 

parties. '63The Committee on Economic, Socia l and Cu ltural Rights, for example, observes that 

" it might be d ifficult to combat di scriminati on effectively in the absence of a sound legislative 

foundation" and notes that in certa in fields leg islation may be indi spensable. '64 This 

indispensabili ty is true for the case at hand. 

S imilarly Treaty bod ies in charge of monitoring other human rights treaties have often 

recommended States parties to undertake, upon ratification, an internal review of domesti c 

legislation for compliance with the Convention. The Commillee on the Ri ghts of the Child in its 

General Comment No. S, for instance, emphasizes particul arl y this requirement, by stating that 

160ld. art. 4 (4). 
161 Art. 4 of the COllvention on the Rights orlhe Child; see also art. 2( 1) of the Intemational Covenant on Economic, 
Social and Cultura l Right s; Office of the High Commiss ioner for 1-lu l11an Rights, The Nature of Stales Parties 
Obligat ions (Art. 2, par. I), CESCR General Comment 3,,9, U.N. Doc. EII99 1123 (Dec. 14, 1990), ava ilable at : 
<http://www. unhchr.ch/ tbsldoc.nsf/(symbol)/CESC R+General+comme nt+3.En> (Last visited March 03 ,20 12) 
162 CRPD, supra note 2, art. 4 (2). 
163United Nations COll1mitlee on Economic, Soc ial and Cultural Rights (1990). "General COlllment No.3 Para 3: 
The Nature of States Parties' Obligations". 
I64 Ibid. 
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"a comprehensive rev iew of a ll domestic leg islatio n and related ad mini strat ive guidance to 

ensure full compliance is an obligation" of th e State. 165 

[n conducti ng a legislative review of comp li ance with the CRPD, given the comprehensive scope 

of the Convention, any meaningfu l review should not be limited to the traditi onal scope of 

di sabi lity-related legislation, but should extend to al l areas of the law, civil and criminal law 

included. 166 The next chapter is dedicated to entertain th is issue in the context of Ethiopia. 

2.4 Conclusion 

Hi storically, persons with disabilities have been among the most politically marginalized, 

economica ll y impoveri shed, and least visible members of society. Many societies have viewed 

and continue to view thi s social exclusion as natural, or even a warranted consequence of the 

inherent inabilities of di sabled persons. 

There were legal instruments at the UN level addressing the issue of persons with disabilities but 

with very limited depth and comprehensiveness. Within the U.N., the elaboration of a disab ility­

spec ific convention was first suggested in 1987, by Sweden and Italy. However, the idea met 

with considerable opposition. The principal reasons for having disabili ty-specific convention are 

to make it visible, specific, effective, and comprehensive and to assure equality. 

Traditionally, laws and policies concerning persons with disabilities were made under the charity 

and medica l models. Laws and policies under these models regarded the person with a di sabili ty 

as requiring welfare or medical treatment or support to cope with his or her disability. The idea 

was that persons with di sabilities should be cured, rehabilitated, or fixed. In essence, the medica l 

model regarded disabled persons' im pa irments as the problem and, accord ingly, laws and 

policies focused on training persons with di sabilities to manage in a barrier-filled society. 

International instruments possessed vestiges of the medical model by assumi ng indi viduals are 

16sUni ted Nat ions Committee on the Rights of the Child (2003). "General Comment No.5: General measures of 
implementat ion of the Convention on the Rights of the Child", CRC/GC/200J/5. para. 18). 
I66United Nations General Assembly (2009). "Annual Report of the United Nations High commissioner for J-Iuman 
Rights and Reports of the Office of the High COlllmiss ioner and the Secretary-General: Thema tic Study by the 
Office of the United Nations High Commissioner for Human Rights on enhancing awareness and understanding of 
the Convention on the Rights of Persons with Disabilities", N I-IRC/ I0/48, 26 JanuaJ) ', para. 3 1. Available at: 
<www2.ohchr.orglengl ishlbodies/hrcouncilldocsl l OsessionJA. J-IRC. 1 0.48.pdf > ( Last visited March 13,20 12). 
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di sabled due to "spec ial" med ica l problems that require segregated soc ial serv ices and 

institutions as remedies. 

Critics of the medical model focused on its inherent narrowness, limitations, ancl its concept of 

the individual "experience" of impairment as being too simplisti c. Furthermore, medical model 

programs that are institutionally based are also very costly. 

The social model replaced the medical model. This model argued that di sabilities were not 

caused by a person having an impairment but by the barriers created in society. It does not focus 

on di sabled people as victims of their physiology, whether phys ical, cognitive or othelwise, nor 

as vulnerable, helpl ess individuals but as people who are disabled by attitudes, the environment, 

des ign, working patterns and by those ind ividuals who see disabled people as unworthy. 

While the social model successfull y removed many barri ers, the social model fa iled to require 

states to ensure that persons with di sabilities could exerci se all of their human ri ghts. It mainly 

focuses on civi l and political rights. 

As a resul t this model suggests the rea li zation of human rights for disabled people reqUIres 

fundamenta l changes to be made to building and product des ign, to modes of transport, of 

communication and of information and service provision, as well as to the attitudes and 

expectations of the general population and of political leaders. 

The third model is citizenship model. The introduction of community-based rehabilitation (CBR) 

into the mainstream of the health system and an extensive review of the literature shaped the 

construction of the framework of the citi zenship model. It suggests the empowerment of persons 

with disability by using an integrated deve lopment approach. 

The bio-psychosocial model integrates features of both the medical and soc ial frameworks. 

Accordingly thi s model assumes di sability is always an interaction between feanIres of the 

person and feanlres of the overall context in wh ich the person lives. This model aI1iculates, 

disability, social exc lusion and marginalization of persons with disabiliti es are the result of 

complex interaction of all the aforementioned factors. Hence, it suggests there is a need of 

integrating various models to avoid these problems. 
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The effective implementation of the CRPD cannot be taken for granted. It will require individual 

States to agree to its rati fi cation and then to consider how best to carry out their obligati ons and 

to take appropriate steps accordingly. Among these appropriate steps legislative measures are 

indispensible. To thi s end the CRDP requires States parties to undertake, upon ratification, an 

interna l comprehensive review of domesti c legislat ion for compliance with the convention. 

The nex t chapter deal s with the confli cting laws of Ethiopia with the CRPD those need to be 
repealed automati ca lly. 
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Chapter Three 

Connicting Laws with the CRPD 

Introduction 

Sometimes legislations, whether enacted long years ago or currently, might be totally 
incompatible with the convention. These legislations are, prima facie, in contradiction with the 
convention. In other words these legislations are obviously against the interests of persons with 
disability. To put briefly these legislations do not contain any elements to treat issues of persons 
with disability. Rather they are obstacles to implement the convention effectively. Hence, since 
these legis lations restrict various rights of persons with disabilities on the grounds of their 
di sabilities, they are naturally in conflict with the Convention , so that need to be automatically 
repealed. Under this chapter these laws are addressed in depth. 

Laws which partially fu lfill the elements and criteria stated under the convention are fairly 
di scussed in the next chapter. Hence, the di fference between this chapter and the next is a matter 
of degree of compatibility. This is the principal reason to treat these chapters separately. 

To this end the intention in thi s chapter is to show laws that are apparently in contradiction with 
the CRPD. The contradiction is straight fOlward and too visibl e. The di scussion is addressed with 
some descriptions along with analysis. 

3.1 Abolish/ Repeal Ex isting Legislation 

Where legi s lation is in place, it is the State's responsibi li ty to ensure its compliance with the 
sta ndards and principles of the Convention . National legislation might be in some cases totall y 
incompatible with the Convention. In other cases, existing legislation might not take into 
consideration all elements, with the result of only partially meeting the required standards. 

Legislation that restricts the ri ghts of persons with di sabilities on the grounds of their disabilities 
is naturally in conflict with the Convention. At the national level , this will require the abolition 
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of various nonllS (including practices), such as legis lation that allows persons with di sabilities to 

be deprived of their legal capacity in favor of a guardian or other forms of substituted decision 

making '6' ; and legislation that pennits the institutionalization of persons with di sabilities on the 

grounds of their disability, alone or in conjunction with other factors 168; legislation that excludes 

persons with disabilities, from voting or being elected '69, or from participating in all legal 

proceedings as direct and ind irect participants, including as witnesses or jury members 170. Also 

legislation excluding or limiting the rights of persons with disabilities to marry, to retain their 

fertil ity, to have full parental and conjugal rights 17l, is in violation of the CRPD. 

In other cases, legislation might lack a specific substantive content which is required by the 

Convention. Legislative measures required by state party under art.4 (I) (a) & (b) of the CRDP 

needs to be in conformity with the convention in its content because the content of a given 

legislation greatly matters for its implementation. By way of example, the "paradigm shift" 

endorsed by the Convention needs to be reflected in the definition of disability contained in 

national legislation. Definitions that are based on medical conditions or types of impairments 

should be repealed. Prohibited discriminatory conduct in national legi slation should include "a ll 

discrimination on the basis of disability", in accordance with artic le 2 and 5 and not on ly 

discrimination against persons with disabiliti es. I J2 Also, the definition of discrimination might 

need to be revised to include denial of reasonable accommodation, in line with a11icle 2, and it 

will need to set out factors to determine the content and limits of its duty to reasonable 

accommodation. 

Ethiopia is party to the United Nations Convention on the Rights of Persons with Disabilities 

(CRPD). iJ3 Being a party mandated that the substanti ve rights and principles of the Convention 

167Art. 12 of the CRPD. 
168Id,Art. 14 
169ld Arl 29 
170 Id ,Ar~.13 
17 1 Id Art 23 

I 72Th~ E~lropean Court of Justice, for example, has adjudicated in favor of a woman who claimed to have suffered 
"d iscrimi nat ion by associat ion" when she was unlawfully forced out of her job for demanding flexible hours to look 
after her son with a disability. The European Court of Justice mling recognized her si tuation to be covered by EU 
non-discrimination law and found her dismissal discriminatory (European Court of Justice, C-303/06, judgment (OJ) 
223 of 30108/2006) . 
173 Ethiopia ratified the CRPD on July 7, 20 10. 
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should reflect on the relevant laws of the land. As it is fairly discussed in chapter two, in order to 

implement the CRP D adequatel y, States Parties will need to undertake, as arti cle 4 clearly states 

it, a systematic revision of its CUlTent legis lat ion in order to align it with the CRPD. One of the 

main legislat ive measures that need to be addressed is abolishing/repea ling ex isting laws 

contrary to the CRPD. 

This applies also to those States Parties whose legis lation establishes that upon ratification of an 

international treaty, this treaty becomes part of the national legi slation. 174 While in most of these 

countri es the content of the internationa l treaty, once ratified, would supersede any national 

legislation which is inconsistent with it, this does not replace the need to systematically 

abo li sh/amend any legislation, regulation or other norms which are not in line with the CRPD. 

Neither does it replace the need to in addition legislate laws that make the CRPD operational, in 

every area covered by the CRPD. 

In addition, the review of the compatibility of the legislation with the CRPD needs to be 

ongoing, as often the initial process of harmonization wi ll not have been done in a thorough 

enough way. This systematic revision includes both disability specific legislation as well as non­

di sability specific legislation which address the areas covered by the CRPD. This revis ion should 

also ensure that any inadequate and inappropriate terminology refelTing to persons with 

disabilities is changed. The CRPD does not prescribe how such legislation should be divided 

between di sab il ity specific and di sability genera l legislation, but obviously a comprehensive 

rev ision of legislation needs to cover both. 

Noting these general remarks let us set the place of our laws accordingly. There are good 

numbers of laws in our lega l system those are totall y in conflict with the CRPD and need to be 

abol ished. In the following section some of them are fa irly discussed. 

174There are argu ments that support Ethiopia is a mon ist state according to art.9 (4) of the FORE constitution which 
reads as: A ll international agreements ratified by Ethiopia are an integral part of the law of the land. Pursuant to thi s 
argument this article is a provision of incorporation. 
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a) Approach Followed by the FDRE COllstitlltion 

The position of persons with di sab ili ties mi ght be placed in constitutional documents in three 

forms. 175 Fi rst, they provide for provisions, whi ch are aimed at achievi ng the purpose of 

prohibiting among the society in general. Second, they contain statements to the effect that every 

righ t and duty enshrined in the constitution applies to persons with disabi lit ies, stating that 

discrimination is prohibited. Third, they incorporate specific provisions,176 which address 

di sabili ty matters wi thout derogating principle of equality, with respect to other constitutional 

provisions." I77 

The FDRE constitution fa ll s under the first category. It guarantees the equali ty of all persons by 

the non-di scrimination clause/section. 178 It is only by ci ting the catch-a ll phrase "other status" 

that persons with disability could argue the equality of their rights with the ir non-disabled peers. 

A glimpse reading of the provision divul ges the failure of the constitution to give an explicit of 

recogniti on of the equality of persons with disabilities. A writer on the making of constitution 

and the entrenchment of the rights of persons with disabilities into constitutional documents 

recounted to this effect as follows: "To fail to prohibit di scriminati on on the ground of disability 

in any constitutionall y entrenched charter of Rights and Freedoms whi ch does prohibit 

di scrimination on the ground of race, nationa l or ethni c origin, color, religion, sex or age is 

tantamount to rejecti ng the funda mental humanity of disabled persons.,,179 The counter 

argument to this view might be that the provision by containing an illustrative listing ,as can be 

collected fro m the catch-a ll phrase "other status" , makes the above assumption a mere rhetoric. 

However, it is important to rai se at this juncture the question of what is the need of mentioning 

other discriminating grounds and ignoring disability? Similarl y, what is the purpose of treating 

I75 Workie Taye, comparative study on the legal status of Disabled persons with particular Reference to Ethiopia( 
J 997,unpoli shed , Kennedy Liberary ,Add is Ababa university ), p.29. 
176For instance, Tha iland legislation reneets this underslanding of disabi lity~rc lat ed issues. Sec tion 30 of Thai land 's 
1997 const itution makes spec ific mention of the right of disabled persons to be protected against di scrimination and 
contains provisions concerning access, welfare and education for people with disabilities. 
177 lbid. 

178SCC Art icle 25 of the FDRE const itution which states:"All persons are equa l before the law and are en titled 
wi thout any discrimination to the equal protection of the law. In thi s respect, the law shall guarantee to all persons 
equal and effect ive protection without di scrimination on grounds of race , nation, nat ionality, or other socia l origin , 
colour, sex, language, religion, poli ti ca l o r other opinion, property, birth or other status". 
l 79y . Peters, Twenty Years of Li tigating for Disability Equality Ri gllls: Has it made a Difference, (2004). 
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the issue of women and children (discriminati ng grounds based on sex and age) separately?IS0 

The obvious answer, the author believes, is they have got the significant attention. And, the 

obvious answer for failing to address the issue of persons with di sabili ties both at the 

nondiscrimination clause and separate provis ion is, rejecting th e very equality of persons w ith 

disability, if not giving less attention to them. Furthennore, it is surprising not to give a due 

consideration while persons with di sabilities are ' big minoriti es"I SI in Ethiopia as it is globa ll y. 

When evaluated in accordance with models of disab ility we di scussed in the previous chapter, 

the FORE constitution only addresses the allocation of resources to provide rehabilitalion and 

assistance to the physically and mentally disabled. IS2 This shows the constitution clearly reflects 

both a mixing of a charity and med ical model. However, as it is indicated without ambiguity 

under the CRPO persons with di sabi lities are not objects, but subjects of rights. This fundamental 

recognition , persons with di sabiliti es are holders of rights, is rarely addressed constitutionally. 

Finally it is possible, based on the above arguments, to conclude that one could not find any 

provision under the FORE constitution which clea rl y addresses the rights of persons with 

disabilities. Hence, it is the opinion of the writer that our constitution should be amended to 

expressly incorporate di sability as one of the basis of discrimination as we ll as treat the issue 

with a specific provis ion. 

b) The Right to Life/non-discrimination (art.5Sl of the criminal code) 

Though it may seem clear on its face, the concept of " right to life" cannot be easi ly defi ned. Part 

of the difficulty in defining the concept of " right to life" is that the idea is intertwined with the 

question of when life begins. A " ri ght to life" lacks meaning ifit is not clear at what point in life 

that right begins to app ly. Likewise, an assumption that the meaning of the concept of " right to 

life" is clear invites mi scommunicat ion. 

180The Constitution of the Federal Democrat ic Republic of Ethiopia, 1995, Art. 35 and 36, Proc. No 1, Neg. Gaz. 
Year 1, 110. I [hereafter FORE constitution]. 
181Thc phrase is used to indicate the number of per SOilS with disabilities is significantly huge (according to WHO 's 
201 1 repon, persons with disabilities arc estimated to be 15% orlhe worl d"s population.) 
182See Art. 4 1(5) of the FORE constitution. 
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Being part of this controversial issue, neither the Eth iop ian civil code nor the CRPD '83 clearly 

indicate the beginning of life. 

Despite the absence of cross-cutting provisions in the civil code, it is plausible to argue that a 

mere ly conceived ch ild could be recogni zed as bom 184 when his interest so demands, provided 

that he is born alive and viable.'85 In principle the criminal code provides undertaking abortion 

at any stage is prohibited. '86 Having thi s in mind there is a di scriminatory provision in the 

criminal code which allowed a targeted abortion. 187 

Since our laws contin ue to limit access to abortion generall y whi le supporting a woman's 

deci sion to abort a fetus that has a di sability, thi s reinforces the discriminatory notion that life 

with a disab ili ty is somehow less valuable or not as fulfill ing as a life unaffected by a disability. 

However, as the disability rights movement has shown, life with a di sability can be rewarding 

and worthwhile with the proper accommodations, support, and unbiased attitudes from other 

members of soc iety. 

Accord ing to this provision it seems Eth iopia has a "compelling state interest" in "preventing the 

procreation of children who will become a burden on the State."I" The provision is open to 

abuse since decid ing the leve l of "curability or pennanency,,'89 of the disabi lity is left to the 

medical professionals. Furthermore the wo rd "deformity" mainly expresses the phys ica l 

appearance of the child. The criterion is so lely based on disability. It is not conjuncti on with 

other reasons like tlueat to the life of the mother. It is difficult to decide non-physical 

impainnents. As a result a fetus with physical impairment is more likely to be aborted th an a 

183 Article lOis not the only artic le of the CRPD that relates to the issue of abortion. Article 25's guarantee of 
equality in health care services includes services related to "sexual and reproducti ve health." Though Article 25 does 
not provide any insight into defining the "right to li fe" by itsel!: the controversy surrounding its inclusion in the 
CRPD is informative of how some delegations perceive Article lOs "right to life" language. 
184Civil code, 1960, Art. 1, Neg. Gaz Extraordinary issue No.2 [hereafter civil code] . According to art. I of the civil 
code the human person is the subject of right s from it s birth to its death. 
18s lbid, art.2. 
186Criminal code, 2004, Art.545 ( I) , Proc. No 4 14, Neg. Gaz. Year 22, no. 22 [hereafter criminal code]. 
1S7 tbid ; a rt . 55 1(1 ) (d). 
'88This stand was taken by the North Carolina Supreme court in 1975 in In re Moore, 221 S.E.2d 307, 313 (N.C. 
1976 (such decisions slowly became less common, however, and by the 1970s, women's reproductive rights had 
achieved constitutional protection.) See also art.35 (9) of the FDRE constitution. 
18~he phrase is discriminatory among children with disability. Rather than appreciat ing disabi lity as a difference it 
st icks with avoiding it through medication or killing the child. Furthermore the word "deformity" mai nly expresses 
the phys ical appearance of the child. 
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fetus with non-physical impairments IS. More importantl y our technological backwardness 

increases the risk of aborting. 

On the other hand there is a discriminatory provision in th e criminal code regardi ng with women 

with di sability. Pursuant to art. 551( 1) (d) of the criminal code a pregnant woman with a 

di sability may be obliged to contlnit abortion '90 since she does not have the capacity to decide by 

herself. The decision to abort the fetus is left to the medical doctor and her guardian. 191 The 

assu mption is that a woman with a mental or physical di sabili ty ' 92 is unable to rai se her child. 

c) Legal capacity 

Legal capacity re fers to an individual's status and authority within a given legal system. It 

encompasses both passive rights '93 and active rights. '94 It reflects an individual's ri ght to make 

decisions and have those decisions respected. As it is di scussed in the previous chapter the 

CPRD follows a soc ial model. As such , a social model approach to defining legal capacity 

focuses not on the individual 's attributes or relative limitations, but rather on the soc ial , 

econom ic and lega l barriers a person faces in fonllulat ing and executing individual deci sions, 

and the supports and accommodations they may require given their particular decision-making 

abilities. Article 12 of the CRPD ' Equa l Recognition before the Law' recogni zes the right to 

lega l capacity, meaning that they have the capacity for rights, and the capacity to act, 195 on an 

equal basis with others without discrimination on the basis of di sability. It represents a paradigm 

shift away from substituted deci sion making, inherent within guardianshi p systems, towards 

support-based alternatives '96 for persons with disabilities. Without recognition of legal capacity, 

190 Art.551 (I) (d) of the criminal code provides for termination of pregnancy is not punishable where the pregnant 
woman, owing to a physical or mental deficiency she surfers from or .. ... . " is physically as well as mentally unlit to 
bring up the child. 
191 If a woman is judicia lly interdicted and a guardian is appointed, her guardian may decide in lieu her. 
1920ther types of disabi lity such as sensory and intellectual impairments are not mentioned. 
19J5uch as ownership or inheritance of property 
1945uch as the rights to conclude contracts, administer property, appear in court as a party or witness, or give or 
renlse consent to medica l procedures. 
19s However, in relation wi th the discll ssions abollt the concept of capacity, it is often highlighted the draft of the 
Eighth Session (i n the August 2006), before the final report , article 12 was accompan ied by something at least 
unusual: a footnote page that sa id "In Arabic, Chinese and Russian, the expression "legal capac ity "refers to" legal 
c;f,acity for rights" and not the "capacity to act." 
I Where people do not have the requisite decision-making abil ities on their own to understand information and 
appreciate the nature and consequences of a decision, even with accommodations and supports, they should retain 
the ir fulllega\ capacity where decision-making can be managed through a 'supported decision making status.' This 
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other guarantees in the CRPD become meaningless, such as the guarantee of free and infolllled 

consent,'97 the right to marry, 198 and the right to political participation. 199 

Therefore, the area most consistently highl ighted as requiring lega l measures for implementation 

has been lega l capac ity governed by CRPD Article 12200 Article 12 requires revision of all areas 

of law that contain elements of competence and replacement of guardianship and other 

compulsory interventions with supported decis ion-making. The CRPD paradigm shift in these 

areas is fundamental. It means that persons wi th disabilities can no longer be subject to lega l 

standards or procedures for deprivation of legal capacity, compulsory treatment or forced 

institutionalization or hospitalization. Instead, such practices must be abolished and replaced 

with supportive measures that respect the autonomy and integrity of persons with disabilities. 

Laws restricting the exercise of legal capacity based on a test of decision-making abi lities, 

whether generally or in specific areas such as financia l rights and obligations (e.g. disposing of 

property, entering into a contract, opening a bank account , making will), family rights and 

obligations (e.g. marriage and parenting, divorce and di sowning), voting or expressing a politi cal 

or party preference (c.g. in an clcction, plebiscite or referendum), and deci sion-making in health 

and medical context or in relation to housing or services (e.g. whether to undergo a particular 

involves a trusted individual or network of individuals assisting the individual in decision making. Support can be 
provided in a variety of ways including interpretation and plain language support, as well as assistance in 
ref-resenting the person to others who may not understand his or her ways of communicating. 
" See Article 25 ofeRrD. 
198 1d, Article 23. 
"'Id, Art.29. 
200 Art.12 of the CPRO provides as: 
I . States Parties reaffirm that persons with disabilities have the right to recognit ion everywhere as persons before the 
law. 
2. States Part ies shall recognize that persons with disabi lities enjoy legal capacity on an equal basis with others in all 
aspects of life. 
3. States Parties shall take appropriate measures to provide access by persons with disabilities to the support they 
may require in exercising their legal capaci ty. 
4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and 
effective safeguards to prevent abuse in accordance wi th intemalional human rights law. 
Such safeguard s shall ensure th at measures relating to the exercise of legal capacity respect the rights, will and 
preferences of the person, are free of confl ict of interest and undue influence, are proportional and tailored to the 
person's circumstances, apply for the shortest time poss ib le and are subject to regular review by a competent, 
independent and impartial authority or judicial body. The safeguards shall be proportional 10 the degree to which 
such measures affect the person's rights and interests. 
5. Subject to the provisions of this article, States Part ies shall take all appropriate and effecti ve measures to 
ensure the equal right of persons with di sabilities to OWJl or inherit property, 10 control their own financial 
affairs and to have equal access to bank loans, mortgages and other forms of financial cred it, and shall ensure that 
persons with disabilities are not arbitrarily deprived of thei r property. 
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treatment or enter a hospita l, rehabil itation center or institution) are not in line with the purpose 

of the CRPO.'OI 

In this regard provisions under our civil code concern ing legal capaci ty are contrary to the spi rit 

of the convention. These provi sions strictl y prohibit persons with disabili ties to undertake 

juridical acts. Our lega l system declares the legal incapac ity of persons wi th di sabiliti es.'02 

Simi larly it authori zes interd iction or declarat ion of incapacity.'O] It is always done by the 

application of third party.'04 The worst thing is they are not all owed to apply for the withdrawal 

of thei r interdi ction whil e their spouses, guardians, tutors, relati ves, or the public prosecutor 

could do SO.'05 After the decla ration a person with a di sability who is declared incapable would 

be under pl enary (full) guardi anshi p206 Our lega l system do not provide for supported decis ion 

making. 207 All the deci sion mak ing aspect is excl usively reserved fo r the guardian and th e fa mily 

council. As a result they do not have an equal say in decision-making at the fami ly and 

community levels. Thi s substituted decision making is entirely contrary to the CPRO, whi ch 

provides for supported dec ision making.208 Our laws are not devised in a way to appl y to persons 

who do not object to having a guardian, onl y as an interim measure while requiring supported 

dec ision-making is developed for each individual. 

Our legal system has clearly til ted towards recognizing and even constructing inequality fo r 

persons with intel lectual di sabil ities, tlu'ough rules that allow marriages to be voided, families to 

be broken, contractual obligations to be excused, will s to be negated, and decision mak in g 

authority over fundamental liberty and property in terests to be transferred to th ird persons. 

201 See also Articles 14, 19,23, 25(d), 26, 29 oflhe CRPO. 
202 Ibid, Art 341. 
2031bid, Art .35 1. 
204According to Art. 353( 1) of the civil code an application ror interdiction may be made ......... by his spouse, or 
by any of his relatives by consanguinity or affinity. or by the public prosecutor. 
205 Id, Art. 377. 
206 Id, Art. 359-367. 

207To ensure that supported decision-making works correctly and effectively as an alternative to guardianship 
models based on substituted dec ision-making, a number of safeguards shou ld be implemented to prevent and 
remedy abuse and neglect. These safeguards should not overprotect people with di sabilities, but must respect the 
inherent dignity, individual au tonomy - including the freedom to make one·s own choices - and independence of 
persons. In fact the amount of assis tance someone might need will depend on their personal circumstances. Support 
and involvement should be provided in such a way as to ensure that the person with a disabi lity is sti ll making the 
decisioll. 
20SSee Art 12(3) of lhe CPRO. 
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Similarly, the criminal law assumes that it is a conceptual imperati ve to stay its process a nd 

excuse its verd ict, where a defe ndant's di sab ility is deemed severe. 

One may rea li ze the socio·cul tural contex t of the time (the time of dra fting the civil code) may 

have justi fi ed that people with disabi liti es had to be overprotected to the ex tent of making them 

dependent on others even for their personal act ivities in life. However, these provisions are 

contrary to th e interests of persons with disabiliti es. For the sake of convenience some very 

important selected rights are di scussed below in relati on to legal incapaci ty. 

i. The Right to be Elected and Voting (Politica l participation) 

The practice of excluding those percei ved as lacking capacity to vote has a long hi story, and 

currently most democratic countries have capacity-related qualifi cations for voting. In Gennany, 

for example, the E lectoral Law flatl y prevents some citi zens from voting based on disability. 209 

Similarly, th e Constitu tion of Thailand prohibits those " being of unsound mind or of mental 

infirmity" fro m voting.2IO The Constituti on of Ghana provides that "every citi zen of Ghana of 

e ighteen years uf agt:: or above and of sound rnind has the right to vo te .,,211 Sect ion 16 of India's 

1950 Representation of People Act disqualifies a person from registra tion in an electora l roll who 

is of "unsound mind.,,'12 Restri ctions on legal capacity may al so deprive persons with 

disabilities of their right to be elected to public offi ce. 

Similarl y our election laws clearl y prohibit the right to vote and be elected. Art. 33(3) (a) of The 

Amended Electoral Law of Ethiopia prohibits a person from registra tion in an electoral roll who 

is proved "to be incapable of making decis ion due to mental di sord er. ,,213 Regarding the issue of 

holding an office through election, candidates are illegible for registrat ion if they are mentall y 

disabled."4 The problem with these enactments is the quali fi cation stated in both instruments is 

209Article 13 slales: "A person shall be disquali fied from voting if C) he or she is not eligible (0 vole owing to a 
judicial decision, (2) a cuslOd ian has been appoi nted not only th rough a restra ining order to attend to all his or her 
affairs ... (3) he or she is accommodated in a psychiatric hospi ta l under an order pursuant to Article 63 of the Penal 
Code." 
210Constinnion of the Kingdom of Thailand, s. 100(4). 
2lIConsli tul ion of Ghana, art. 42. 
212 1ndian Representat ion of People Act, s. 16. 
213The Amended Electoral Law of Ethiopia Proclamation No. 532/2007, Neg. Gaz Year 13. No. 54 [hereafter electora l 
law]. 
214Art.14(2), Directive on the Registration of Cand idates Number 1/2009 (as amended). 
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arbitrary. These qualifications are open to abuse. The enactments do not state who is going to 

determine the whether the restrictions are ful filled or not. More importantly the procedure how 

the restrictions wi ll be decided is not placed. A ll these ultimately hinder the politica l 

participation of perso ns with disability at all level s. 

With regard to accessibi lity the election laws do not provide for accessibl e fonnats both for the 

candidates and voters. They do not oblige the election materials to be prepares in Braille format s. 

Similarly there should be sign language interpreters and speech recognizing software (for those 

who have not hands). More importantly the seat of the polling stations should be accessible to 

persons with physical di sability (wheelchair users). 

The recent decision by the European COUl1 of Human Rights (ECHR) In the case of Kiss v. 

H lIngGlylJ5 is a step in the right direction , but does not go far enough to protect the rights of 

persons with mental di sabilities216 In Kiss, the ECHR unanimously held that the automatic 

di senfranchi sement of a person under guardianship is an unjusti fied violat ion of Article 3 of 

Protocol I , and it acknowledged that removing the right to vote from all persons under 

guardianship failed the strict scrutiny required by the CRPD.217 

Simi larly the Committee on the Rights of Persons with Disabilities stated that disability-based 

discrimination should be prohibited in all laws, " particularly those govern ing elections," and that 

" urgent adoption of legi slative measures to ensure that the right of persons with di sabi lities, 

including persons who are currently under guardiansh ip or trusteeship, can exercise their right to 

vote and to participate in public life on an eq ual basis with others.,,218 

Thus, aboli shing the doctrine of competency as a standard for restricting the affinnative exercise 

of the fundamental right to be elected and voting would result in little burden to the efficient 

operation of the government and would significantly facilitate the equal citizenship of persons 

with disabiliti es. Where an individual can participate in the electoral process by selecting a 

candidate or pos ition, the issue of competency shou ld be irrelevant to the person 's ri ght to vote 

"'A/ojos Kiss v. Hung"' )" App. No. 38832/06 (May 20, 20 10), 
216 Ibid. 
217 Ibid. 
218Concluding observat ions of the UN Commitlee on the Rights of Persons with Disabilities regarding Tunisia; Fifth 
session, II-15 ApriI2011, para.1 3,35. 
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or to be elected. This restriction shou ld be placed in a very exceptional case where a person with 

disability is at a status of total dysfi.lI1ctional. 

ii. Marriage 

Dcspite the general civil right to ma rry, establ ished limitations still ex ist in our lega l system 

which preclude disabled indi viduals with limited mental capacity from marrying, or at least that 

create grounds for voiding a marriage, bccause of their inability to full y comprehend the 

consequences of their com mitm ent219 Thi s right is placed on the gratuitous of the court to which 

an application is made for. If a person with a mental di sability concludes a marriage without the 

authori zation of the court the marriage would be nullified by the appli cation of any interested 

third party220 Such restr ictions prcsumably serve to safeguard property interests of the partners 

with disabilities, although the non-di sabled spouse often invokes allegations of incompetency to 

avoid the legal, economic, and spiritual burden of divorce. 

However, competency is a weak justification for assessing an indi vidual's readiness for formal 

emotional comminnents or permanent familial bonds. Aboli shing it as a standard for entering or 

voiding a marriage would impair few valid interests and enhance numcrous oth ers. Thus, persons 

with di sabilitics should not be restricted from affinnatively exercising the civil right to marry, 

solely as a result of the nature of their handicap or even its effect on their supposed 

understanding of the meaning of marriage. 

As it is shown briefl y above, the restriction on the ri ght of marriage has a direct negati ve impact 

on the found ation of a family which is one of the fund amental rights recognized by the CRPD22 1 

and [CCPR.2221t has been a common legal practice for long period of time precluding persons 

with mental di sabilities from exercising their rights to procreate. Furthermore, the personal 

consent of the interdicted person's guardi an shall be req uired fo r requesting a divorce or putt in g 

2 19This li mitation is provided for both in the civil code and the family code. Art. 369 ( I) of the civil code reads liS: 

A person who has been judicially interdicted may not contract marriage unless he is authorized for that purpose by 
the court . A s imilar s tatement is found under art.l 5 of the famil y code wh ich reads as: Any person who is judiciall y 
interdicted shall not conclude marriage unless authorized, fo r that purpose, by the courl. 
220See arl.369 (3) of the civi l code. 
221See art.23 of the CR.PD. 
222See article 23 of ICCPR . 
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an end to an irregular union 2 23 Our law goes to this extent lim it ing the activities, too personal, of 

persons with disabi li ties. Despite the personal nature of the acts the law ri gorously governs them. 

iii. Standing Trial (the right to sue or be sued) 

Application of the CRPD to the penal and law enforcement systems is most closely related with 

Articles 12 and 14. Lega l capaci ty in the CRPD is not limited to civil matters but comprises all 

aspects of life. Persons with di sabilities, li ke all others, have duties to other members of society. 

Ex isting legal doctrines wrongly equate blamelessness with celt ain types of di sabilitl
24 

and 

result in greater harm as di sabili ty rather than crim inal offence becomes the reason for social 

exclusion and control. It has devised numerous doctrines to preserve the conceptua l integrity of 

the cri minal law and to avoid trying or incarcerating persons with cognitive impairments. In 

order to ensure th at defendants can pa rticipate in the process for assessing guilt and exacting 

retribution, it has constructed the concept of competency to stand trial. To promote the purposes 

of punislullent, it has prec luded a fi nd ing of criminal responsibility for defendants not capable of 

appreciating the wrongfulness of their actions. 

Th is in tum rei nforces attitudinal barriers to inclusion of persons with disabi lities in communities 

and the practice of forced institutionalization. The same is true in our lega l system. The criminal 

code provides fo r a person with menta l disabili ty is not responsible full y or partiall y fo r the 

crime he has conunitted2 25 However, he would be subjected to undefined confi nement226 in the 

guise of treatment or protection227 It has a gross impact on the right to access to justice.228 

Furthermore, cOUI1s have frequentl y taken solace in the notion of treatment to legitimate 

indefinite institutional ization in a rehabilitation facili ty, in lieu of tenn-Iimited incarceration in a 

correctional setting. But in each phase of the criminal process, di sab led defendants remai n 

223See Art .378 of the civ il code. 
224 1t is usually di rectly connected with persons with inte llectual disabil ities. 
225See Art.48 (2) and 49( 1) of the criminal code. 
2261d, Art, 132. The phrase 11 undefincd con finement" clearly shows the coun has the discreti on to determine his right 
to li berty. Once he is confined by the order oflhe court hi s other rights obviously will be at stake. 
2271d, Art. 129- 13 1. The con text of noncol1senslIai med ica l (usual ly psychiatric) interventions is usua lly under loss of 
li berty where length of detention is indetermi nate and may depend on one's apparent compliance wi th arbi trary 
standards. The decision to inst itutiona li ze a person aga inst hi s or her wishes (or without informed consent) 
reeresents a clear in te rrerence with thal person's personal autonomy which amounts to detentioll. 
22 See Art. 13 oflhe CRPO and a rt .3? of the FORE constitut ion. Once a person with a di sabi li ty who is committed a 
crime inst itutionalized the issue of j ustice is tota lly ignored. 
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segregated by a criterion of competency as the justification for more lenient though potentially 

more harmful dispositions. And the practical consequences of lengthy confinement in 

protection/treatment institutions often overshadow the beni gn motive of protecting ind ividuals 

with serious di sabiliti es from pena l incarceration. Whenever the court orders the confinement of 

the defendant it is most likely against the free consent of him. This entai ls a Compulsory medical 

treatment and disability-based detention or institutionalization which amounts to a violation of 

physical and mental integri ty and free and informed consent of the defendant. 229 Large numbers 

of disabled people (particularl y those accommodated in institutions) may be depri ved of their 

liberty.230 Privacy matters that involve treatment issues implicate the most funda mental concerns 

of bodily integrity and subject the individual to potentially intrusive, permanent, and painfu l 

violations. 

Similarly the absence of free consent has a direct relationsh ip with cruel , inhuman or degrad ing 

treatment or punishment. CRPD Articl e 15 prohibits torture and cruel , inhuman or degrading 

treatment or puni shment, including non consensual medical experi mentation, and requires states 

to take effective measures to prevent persons with di sabilities, on an equal basis wi th others, 

from being subjected to such treatment. All nonconsensual psychiatric interventions thus should 

be considered as a fonn of torture or cruel , inhuman or degrading treatment or punishment. 

Surely, persons with disabilities have an interest in avoiding criminal trials, adjudications of 

gui lt, incarcera tion, and particularly death sentences. But that interest is not related primarily to, 

nor is it justified by, any limitation in intellectual understand ing. Instead, it is an interest 

in physical liberty that all defendants share. 

Individuals with di sabilities also have an interest In being, and being perceived as being, 

responsible citizens who are capab le of honoring a social compact to respect the rights and 

priv il eges of all other citizens, or to bear the consequences for fa iling to do. Exceptions to social 

norms crafted to refl ect their inabil ity to respect those common rights or to be held accountable 

for their actions severely undermines that perception of responsibility. Furthennore, persons with 

229 See art.I2, 17, 25(d) oflhe CPRD. 
230 Once a person with a disability is institutionalized every activity is determined by the rule of the institution. 
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disabilities shou ld not be prohib ited fro m stand ing as witnesses to give their testi mony both in 

civi123J and criminal proceedings. 

iv. Other Juridical acts 

~ Will 

It is known that will is one of the personal juridical acts. However, our legal system imposes a 

limitation on it with regard to persons with intell ectual disabilities. A Person who is interdicted 

judicially has no the right to make a will. 232 Even wil ls made pri or to hi s interdiction might be 

nullified where the court is convinced to do S0 233 Hence it is placed on the discretion of the court 

to nullifY the wi ll made before his in terdiction. It has a lot to do with privacy matters and 

bequeathing of the property. 

~ Contracts 

Since legal capac ity is one basic element fo r the formation of valid contract, a contract concluded 

by a person with an intellectual disab ility wi ll be inval idated. As a result, any contract concluded 

hy notorioll s ill s,we and judicially in terdicted persons is subj ected to invalidation. 234 Even some 

minor juridical acts may be impugned if they are in excess of hi s power.235 Our law does not give 

recognition for the validation of signature or thumb-mark of a blind person.'36 The reason is that 

they are not capable enough to be bound by their words. Rather than putting a requirement of 

authentication by a notary or a judge it would be nice to prepare the contract in a fonnat 

accessible to a bli nd person. As a result of this limitat ion it creates practical problems, for 

instance in the banking transactions and conclud ing contracts. 

2J1See art 1729(2) orlhe civil code. 

232Art.368 ( I) of tile civil code states:" An interdicted person may not make a will after his in terdiction has been 
declared." 
233 Art.368 (3) of the civil code states;" The court may invalidate in whole or in part the will made by an interdicted 
person prior to being inte rdicted where il is of opinion rhat the provision contained in slIch will are contrwy /0 

equity or have been affected by the stale of health of the testator"· 
2J4See art. 373, 1678 of the civ il code. 
2J5 1d, art.373 ( I). See art.37 1 (2) of the c iv il code which gives Courts the disc retion to aut horize a judicially 
interdicted person to do certain acts. II easy to guess those acts might be very m inor in hi s life. Because very 
pe rsonal acts such as concluding marriage, making will, divorcing and di sowning a child are not left to the judicially 
interdicted person. 
236 1728(3) stales that;·The signature or thumb-mark of a blind OL ..... person shall no t bind him un less it is 
authenticated a notary, registrar o r judge acting in the di scharge of his duties '·Thi s stiff requirement proves the 
assumption of the law is a person with a problem of sight could not bear the responsibil ity of undertaking various 
juridical acts without the authentication of those officials. 
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To sum up, a designation of incapacity has enormous practical, legal and psychological 

significance for the individua l involved. Following the designation, the individual loses the 

freedom to make deci sions for himself, at least in relation to the matter(s) to which the incapacity 

relates . Instead, others will decide for him on the basis of what they believe to be in hi s best 

interests. Depending on the circumstances, he may be told where to li ve, what medical treatment 

to have, what contracts he may enter, whether he may bequeath his property and whether or not 

he may marry or have a sexual relationship. Thus, his fundamental rights to liberty, to autonomy 

and to privacy will be significantly undermined by the designation of incapacity. 

Psychologically, too, a designation of incapacity may have an adverse impact on the individual 

who has to contend with both the practical limitations on his freedom and the stigmati zing effect 

of being labeled " incapable". For these reasons, the way in which capacity is assessed must be 

monitored carefully in order to ensure that a designation of incapacity is made only where it is 

necessary and appropriate237 

d) Negative Terminologies 

We know that language plays a critical role in shaping and reflecting our thoughts, beliefs and 

feelings. It should come as no surpri se, then, that the way in which we refer to people affects the 

way they are seen by others and, indeed, the way in which they feel about themselves. Used over 

and over again, a convenient phrase is no longer an attempt to describe a person - it becomes a 

definition.238 For long period of time, inappropriate tenns and catchphrases have been all too 

common in our society' s portrayal of people with a disability. People with a disability are still 

often referred to in depersonalized terms. 

The terminology used to refer to persons with disab ilities often reflects attitudes towards them239 

Attitudes can be the most difficul t barrier people with di sabilities face in achieving full 

integration, acceptance, and participation in soc iety. Since words are a mirror of soc iety's 

2J7Even in sever situations a person with a disability shall not he totally denied his capacity to decide on his life. At 
least a mechanism is needed to implement the principle of supported decision making. It is only as a last resort a 
substituted decision making could be put into place. 
238A way with words, Guidelines for the portrayal ofpeopJe with a disability. 
239B. Doyle.; New Directions towards Disabled Workers' Rights ,London and Worthington, Institute of Employment 
Rights, College Hill press (TU), (1994),p.34. 
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attitudes and perceptions, we shoul d all put great thought into how we present informati on about 

people with di sabilities, to help overcome negative att itudes and shape pos itive ones. 240 

The att itude towards them would be cl ea rer when the terminology used is shown on the legal 

documents. Termi nologies appl ied in a given legislation clearly indicate the stand of the state 

concerning them. As a result if poli ticall y appropriate terminol ogies are used in legislati ons, it is 

possible to say the state is, at least on enacting legislations, working on fulfilling its obligations. 

Despite the fa ct that the terminologies matter, as stated above, most of the terms used in our 

legal system, especially in the civil code, are not politically correct and they are very offensive 

(espec ially the Amharic version is degrading) and di scouraging. 24 1 In fact the choice of a term 

that is acceptable to the persons concerned is not without di fficulties generall y.242 However, 

term s li ke "hand icapped", "wheelchair-bound", "crippled", "deaf and dumb", "dwarf' , 

"deformed ,,/43 Hepileptic", "retarded", " invalid'\ "deaf-mute"," infirm", " insane", " inmate", 

feeble- minded are apparently degradi ng and there is no doubt to avoid these terms. One of the 

most damaging effects of portraying people in this way is that they are seen by others as being 

di fferent and inte rior.'44 Unfo rtunately these degrading terms, at least the last fi ve, arc found in 

our civil code frequently245 Therefore, a thorough review must be made to determine the scope 

of ex isting law touching on legal capacity, so that all provisions can be revised in compliance 

wi th Article 12 and other relevant articl es of the CRPD. 

e) The charity and Society proclamation and Disability Rights 

Whil e it is a common knowledge that persons with di sabiliti es in Ethi opia are squat in poverty, 

the proclamation puts an obl iga tion on the charities/societi es to generate ninety person of their 

240A Way with Words and Images, Suggestions fo r the portraya l of people with di sabilities. See a lso B. Colin, 
( 1992), Disabling imagery and the media: an exploration of the principles fo r media representations of disabled 
~~oJ)le , .B ri t i s l~ Co~mci l ofOrgan i ~a tions ~f D i sa~led People & Ryburn Publi shing Limited, Hali fax, UK. 
- Tenll1nologles like Deaf-mute, mfi rm, IIl sane, IIlmate are regularly used. 
242 lnternational Labour Conference 86th Session 1998, Vocational Rehabi lation and Employment of Disabled 
Persons. (For instance, the te rm "disabled persons" is preferab le in the English legal system while associat ions 
rep resent ing persons with di sabilities prefer the term "persons/people with disabilit ies. I') 
24 This term is used unde r arl. 55 1 o f the criminal code. 
244 Supra note 238. 
245See art. 339 fT of the c ivil code. 
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income from Ethiopians246 Vari ous NGOs had been involved in advocacy and socio-economic 

empowerment of persons with disabilities. However, thi s fund raising restriction mi ght be an 

obstacle to promote huma n rights activities regarding with persons with disabi lities247 as well as 

projects tailored fo r them 248 S imilarl y the restr iction stated under the proclamation rega rding 

the admi nistra tion cost has a direct negative impact on providi ng reasonable accommodations for 

persons with disabili ties. Since the chariti es or societies are obliged to allocate its expense an 

amount not exceeding 30 percent for its admini stra tive activit ies,249 it is hardly possib le to 

provide reasonab le accommodations fo r persons with disabiliti es who are employed in the 

organizations. 

Opposed to this proclamation the National Action Plan (NAP) recogn Izes the contribution of 

civil society organi zations to the improvement of situation of persons with disabili ties in 

Ethiopia stating that it is not on ly the responsibility of the government to work on this matter250 

However, because of the restr ictions, thi s proclamation has a negative impact on the promotion 

of rights of persons with disabilities. Hence, Ethiopia is escaping from its obligation of refraining 

from taking measures whi ch does not promote the realization of rights of persons with 

disabili ties251 It is known that one of the common obl igations expected fro m the state parties is 

the obligation to respect. 252 One ways of obligation to respecting is abstain from taking any 

measure whi ch lags the realization of the right at hand . This measure, however, is an action 

246Charities and Societies Proclamation ,2009, Art. 2(2), Proc. No 62 1, Neg. Gaz. Year 15, no. 22[hereafter CS P] 
(AI1.2 (2) of the CS P reads as: . ....... However, they may be deemed as Ethiopian Chari ties or Ethiopian Societies if 
they use not more than ten percent of thei r fund s which is received from fore ign sources.) 
247The proclamation allows the charities to engage themselves in the relief of those in need by reason of disabi li ty; 
the advancement of human and democratic rights and the promotion of the rights orthe disabled (see art. 14(2) 
(h),(j) & (I) oflhe CS P.) 
248USA IO/Et hiopia assueres that a project desighlled to empower the life skill and employmenl sk ills of girls with a 
disability was not realizaed because of thi s proclamation. To support this project component, a sub~agreement was 
provided to the Ethiopian Women with Disabil ities Na tional Association (EWONA) to mentor the gi rl s with 
disabilit ies and ensure thei r inclusion in the project's activ ities. Unfortunately, th is project component was 
discontinued due to the new CS P legislation, as EWDNA was no longer able to accept foreign funds. 
249Art.88 (I) of the CSP states: "Any chari ty or society shall allocate J10lless than 70 percent of the expenses in the 
budget year fo r the implementation of its purposes and an amount not exceedi ng 30 percent for its administrative 
act ivit ies." 
250Nat ional Action of Plan of persons with disabil ities (20 12-202 1); Ministry of Labour and Social Affairs, April, 
20 I 2[hereafter NAP]. 
251 Art. 4{ I) Cd) of the CRPD obliges state parties to refrain from engaging in any act or practice that is inconsistent 
with the Convention. 
2S2Negative (hands ofT) rights. 
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wh ich is obviously regressive for the implementation of the CRDP. Let alone enacting laws 

contrary to the convention, state parties are obliged to refrain from practices and nonns in 

conflict with the convention. It is equa lly important to consider the implication of other laws on 

the realization of the CRPD. 

f) Labor LawlEmployment 

One of the encouragin g measures taken by Ethiopia regarding persons with disabilities is their 

right to employment. 253 The Right to Employment of Persons with Disability Proclamation is the 

only law of the FORE that specificall y and exclusively addresses disability rights, protects the 

right of persons with disabilities to employment, and prohibits discrimination. 254 

The other law which has an incentive provision to persons with disabilities is the civil servants 

proclamation255 Despite this encouraging measure, there are still provisions in other laws which 

are against the interest of persons with di sabilities spec ifi ca lly in the employment sector. The 

Labour Proclamation No 377/2003 puts persons with di sabi lities in a disadvantage position 

where a reduction of work force takes place. 256 They are greatl y affected by the reduction of the 

work force with the si mple reason of their disabilities. According to the labour law, being a 

person with a disability is a cross-cutting criterion for reduction which clearly amounts to 

discrimination based on once disability. Reducing a person with a disabili ty without using 

253 Right to Employmem of Persons with Disabi lity Proclamation No. 56812008, Neg. Gaz. Year 14, no . 20 
(hereafter Employment of Persons with Disabi li ty Proclamation ].This proclamation is the first comprehensive law 
which addresses the issue of employment. 
254Article 4 (I) of Employment of Persons with Disability Proclamation reads: I I Unless the nature of the 
work dictates otherwise, a person with di sability having the necessary qualification and scored more to that of 
other candidates shall have the righ t without any discrimination: 
a)to occupy a vacan t post in any office or undertaking through recruitment, promotion, placement or transfer 

procedures; or 
b) to participate in a training programme to be conducted either locally or abroad. 

Similarly article 5( J) of the same proclamation reads: Any law, pract ice, custom, attitude or other discriminatory 
situations that impair the equal opportun ities of employment of a di sabled person are illega l. 
2SSSee art 13(2)of the civil servants proclamation no 51512007 which provides for in requirement, promotion, and 
deployment preference shall be given to ...... candidates with disabilities ...... having equal or close scores to that 
other candidates. 
2s6Labour Proclama tion No 377, Neg. Gaz. Year 10, no. 12, Art.29 (3) (d). It is worth to note there should not be 
di scrimination among persons wi th disabilities themselves. The law clearly indicates only those who are disabled by 
an employment injury in the undertaking are subject to reduction. It does not matter when the person become 
disabled, whether the person is disabled before engaging in the employment or disabled by an employment injury in 
the undertaking. Persons who are di sabled by an employment injury in the undertaking and those who are di sabled 
before getting in the labour force should he treated equa ll y. As fa r as the injured person is fit and efficient 10 the 
posit ion he shall not be subjec t to reduction in the work force. 
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objective criterion is a di scriminatory act which is contrary to the CRPD. Hence, Ethiopia is 

obliged to enac t job re tention laws257 to protect persons who are di sabled by an employment 

inj ury in the undertakings. Other issues regard ing employment and reasonable accommodation 

are dealt with in the nex t chapter. 

3.2 Conclusion 

Leg islation that restricts the rights of persons with di sabilities on the grounds of their di sabilities 

is naturally in conflict with the Convention. At the national level, this will require the 

aboli tion/repea l of various norms, such as legislation that allows perso ns with di sabilities to be 

deprived of their legal capacity so that denying them to carry out various juridical acts ; and 

legislation that permits the institutionalization of persons with di sabilities on the grounds of their 

di sability, alone or in conjunc tion with other factors; legi slat ion that excludes persons with 

disabilities, fro m voting or being elected or from participating in all lega l proceedings as direct 

and indirect participants; legislation that allows abortion of conceived chi ld with a di sability. 

Also legislation excluding or limiting the rights of persons with disabilit ies to marry, to retai n 

their fertility, to have full parental and conjugal ri ghts, is in violat ion of the CRPD. Accordingly 

there are various laws in our legal system which are incompatibl e with the CRPD. These 

incompatible laws are both substantive and procedural. 

Legislations should not contain degrading term inologies to refer persons with disabi lit ies. 

However there are good numbers of depersonalizing terms used in our laws especially under the 

civil code. As a resul t Ethiopia has the ob li gation to repeal these laws and make them in 

compl iance with the CRPD. 

Despite the fact that contracting parties are obliged from taking measures which have a 

retrogress ive effect on the realization of the CRPD, Ethiopia has enacted a charity and societies 

proclamation which significantly restricts their fund raising and adm inistration of budgets. 

Similarly the restriction imposed on the amount of the administration cost by thi s same 

2.
51Vocational Rehabi litation and Emnloyment of people with disabil ities, Report of a European Conference, 

Warsaw-Kansfa llcin Jeziorna, Poland (23-25 October, 2003.) These laws oblige employers to retain a worker who 
acquires a disability whi le in employment. This obligation applies where the worker's disabili ty arises from a work 
related accident, injury or disease. Under this group of laws workers are encouraged to return to work , after 
retraining if necessary. In some cases employers are required to play an active role in the earl y deleClion of disabil ity 
and the development of re habi li tation programmes. 
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proclamation has a great impact to provide reasonable accommodations to persons with 

di sabilities who are working within such organizations. Hence, state parties are obliged to refrain 

from enacting laws which have retrogressive impacts for the promotion of rights of persons with 

di sabi li ties. 

Finally despite there are promising measures in promoting the right to employment, on the other 

hand, according to the labour law, being a person with a disability is a cross-cutting criterion for 

reduction which clearl y amounts to discrimination based on once di sability. Reducing a person 

with a disabi li ty without using objective criterion is a discriminatory act which is contrary to the 

CRPD. 

The next chapter is dedicated to assess the com patibility of some laws with the CRPD. To thi s 

end gaps or overlooked issues are addressed. These laws do not have pro visions which directly 

contradict with the convention . Some of them are totally ignorant of persons with di sab ility. But 

they are not designed in accordance to the standards of the convention. This makes differe nt the 

next chapter from the one at hand. The issues are mainly on reasonable accommodation, 

accessibility and other related issues. 
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Chapter four 

Gaps (overlooked issues) in some laws 

Introduction 

In the previous chapter we have seen laws that are apparentl y incompatible with the convention. 

[n this chapter laws that partially contained some elements of the convention are dealt. Simi larly, 

where necessary, some proclamations that are totally sil ent regarding persons with disability are 

addressed. To that end the idea of reasonable accommodation and access ibility are the main 

themes to contextua lize with the laws. The interrelationship between reasonable accommodati on 

and di scrimination is dealt. 

Under the accessibility section those thematic issues are chosen because of the intensity of their 

inaccessibility and for the sake of conven ience. It is not to make hierarchy between rights of 

persons with di sability. Simi lar to the previous chapter some descriptions along with analysis are 

given under each sub sections. 

4.1 Reasonable Accommodation 

Implementation of rights of persons with di sabilities is hardly possible without providing 

reasonable accommodation in any domain258 Providing reasonable acconunodation in any 

domain is all about abolishing the socially constructed barriers which preclude persons with 

di sabilities from full participation. However, it is usuall y connected only with employment of 

persons with di sabilities which is totally wrong. The same is true in the Ethiopian lega l system. 

Reasonable accommodation is a new concept under Ethiopi an legal system, so there currently are 

no provisions on reasonable accommodation in any legislation or regulations, but the right of 

employment with di sability law 2 59 The on ly legal instrument incorporating the idea is right of 

employment of persons with disability Proclamat ion No. 568/2008. The definition provided by 

the proclamation is descriptive and it enumerates on ly the measures to be taken by the employer 

2.58These domains are usually political, soc ial and economical Medias. 
259 Art,2(5) of the Employment of Persons with Disability Proclamation states "Reasonable accommodation" means 
an adjustment or accommodation with respect to equ ipment at the work place, requirement of the job, working 
hours, stnlcture of the business and working environment with a vicw to accommodate persons with disabilities to 
emp loyment. 
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such as adjustment or accommodation with respect to equipment at the work place, requirement 

of the job, working hours, structure of the business and working environment260 

Opposed to this wrong assertion (reasonable accommodation is only for employment) the 

C RPD 's defi nition261
, however, makes its scope all inclusive. Accordingly it is not reserved 

exclusively for the ri ght to employment/work. Close reading of the phrase ..... all human rights 

and fundamental freedom/ 61 clearly shows its coverage is all encompassing. It entai ls 

reasonable accommodation should be provided in education, health, and other similar rights. 

Under the social model we have seen that it is the barriers constructed by the society that 

excludes persons with di sabilities from utilizing their potentials. These barriers are obviously 

denying them a favorable condition which is failing to provide reasonable accommodation. It is a 

necessity to provide reasonable acconul1odation to ensure equality and eliminate discrimination. 

Otherwise it is superfluous to talk about equal ity and avoiding di scrimination without providing 

reasonable accommodation. Furthermore it is mentioned three tim es under the CPRD. 263 This is 

clearly a manifestation that reasonable accommodation is not exclusively reserved for work and 

employment purposes . 

Whenever the issue of reasonable is discussed there might be the matter of resource limitation 

especially in the developing countri es. But the CRPD has tri ed to indicate, both under the 

preamble and substantive provisions, the possible solution for this problem. 264 This ideal solution 

is requiring international cooperation. International cooperation in accordance with al1icle 32 of 

the Covenant is likely to be a particularly important element in enabling some developing 

countries to fulfill their obligations under the Covenant. As a result state parties have no a 

leeway to defend themselves mentioning economic constraints. Similarly developed countries 

260See the above definition. 
26 1Art 2 of the CRPD states "Reasonable accommodation" means necessary and appropriate mod ifi cat ion and 
adjustments not impos ing a di sproport ionate or undue burden, where needed in a particular case, to ensure 10 

persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and 
fundamental freedoms. 
262 See the above definition. 
263See the fo llowing provisions of the CRPD: art. 5(3)(equality and non-discrimination) provides: In order to 
promote equality and eliminate discrimination, States Parties shall take all appropriate steps 10 ensure that 
reasonable accolllmodation is provided;24(2)(c)(education) provides : Reasonable accommodation of the individual's 
requirements is provided );27( 1 )(i)(work and employment) provides: Ensure that reasonable accommodation is 
grovided to persons with disab ilities in the workplace . 
.. See preamble (I) and article 32 of Ihe CRPD. 
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and internati onal organi zations are required givi ng financial and tech ni ca l assistances whenever 

requested by developing count ri es in national efforts for the realization of the purpose and 

objectives of the Conven tion . 

Laying this as a ground some space is given to it with respect to employment and education in 

the context of Eth iop ia. It is wOl1h to note that there might be overlappi ng of ideas with the issue 

of access ibility. Both accessibility and reasonable accommodation have common characters. 

4.1.1 The Right to Employment/work and Reasonable Accommodation 

In the case of employment reasonable accommodation is any modification or adjustment to a job 

or change in the work environment that enables a qualified applicant with a di sability to compete 

equally or a qualified employee with a disabil ity265 to perform the essential functions266 of the 

position. 267 The accommodation must be job related and not for personal use. 268 

The need for reasonab le accommodation is determined on a case-by-case basis, taking into 

consideration the needs of the applicant or employee, hi s/her specific di sability, the essential 

duties uf the position in question, the work environment, existing limi tations to the performance 

of a job function , the essential duties of the job, and the feasibility of the proposed 

accommodation or the reasonableness of the proposed acconunodation . 

The responsibil ity to provide reasonable accommodation does not end when the individual with a 

disabi lity is placed in a position269 Rather it is continua l throughout hi s career as far as the 

individual is within the organization. It includes, but shall not be limited to making faci li ties 

readily accessible to and usable by a person with a di sability, job restructuring, including part-

265 A qualified individua l with a disability is an indiv idual who sati sfies the requisi te skill , experience, education and 
other job-related requi rements of the employment position such individual holds or des ire, and who, with or without 
reasonable accommodation, can perform the essentia l functions or such posit ion. 
266Essen ti ai fu nctions of the pos ition are those job dut ies that are so funda mental to the position that the individual 
ho lds or desires that shelhe cannot do the job without performing them. A fu nction can be "essential" if, among 
other things: the position exists specifica lly to perform that funct ion; the re are a limited number of employees who 
could perform the function; or the func tion is specialized and the individual is hi red based on hislher abi lity to 
perfonn il. Dete rmination of the essen tial fll1lctions of a pos ition must be done on a case-by-case basis so that it 
reflects the job as aChmlly performed, and not simply the components of a generic job description. 
267This defin ition found almost in si milar words under the CRPD, Ameri can disabiliti es Ac t, and Ollr proclamation 
of Right to Employment of Persons with Disabili ty [hereafier employment proclamation}. 
268 For instance, eye glasses, hear ing aids, prosthetic devices, wheelchairs, and transportation to work. 
2691t is not a one- time ac tivity. 
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time or modified work schedu les, acqui sition or modification of equipment or devices, 

appropriate adj ustment or modification of examinations, provi sion of readers and interpreters, 

accom_lTIodations for meet ings, conferences, trai ni ng and seminars, reassignment, as a last 

resort.270 

According to the Employment of Persons with Disability Proclamation al l employers are 

required to make reasonable27 1 accommodation for a qualified ind ividual with a disabi li ty unless 

it can be demonstrated that the acconunodation would impose an undue burden272 to the 

organ ization. Such a determination must be made on an individual basi s. All alternatives will be 

explored to determine if the reasonable accommodat ion is the most effective one for both the 

individua l with a disabi lity and the organization. However, since the so ca ll ed " undue burden" 

does not have a cross-cutting numerical requ irement it is open for abuse. More importantly 

organizations with minimum cap ital s are more likely not to employ persons with di sabilities by 

simply raising their capital capacity as a way out from their obli gation. It is more likely to 

happen in Ethiopia since most both govemmental and pri vate organizations are small sca le In 

their capita l. 

270 Rcass ignmcnt is a " last resort" form ofreasonabJe accomm odat ion that must be prov ided, absent undue hardship, 
to an employee who, because of a disab ility. can no longer perform the essential functions of the position he/she 
ho lds, with or without reasonable accommodat ion. Reassignment is ava ilable only to employees, not to appl icants. 
Reass ignment may be made only to a vacant position . If the decid ing offic ial determines that no reasonable 
accommodation will enable the employee to perform the essentia l funct ions of hi s/her position, the deciding official 
must, in consuhatiol1 with the employee, consider reassignment of the employee to a vacant fu nded position fo r 
which he/she is qualified. Reassignment to a vacant funded position may occur first with in the geographical area 
where the employee is al ready employed. In the event a position cannot be found with in the employee's current 
geographical area, a suitable pos ition may be iden tified in a different geographical area provided the employee has 
indicated the new geographical location is acceptable to him/her. 
27 1Thc reasonableness of the proposed accommodation means that the accommodation "seems reasonable on its 
face , i.e., ordinarily or in the run of cases," "plausib le," or " feasible," as de fined by the Supreme Court in U.S. 
Airways v. Barnell, 535 U.S . 39 1 (2002). Furthermore, an accommodation must al so be effect ive. An 
accommodation is effect ive if it meets the needs of the individual in quest ion. In the contex t of job performance, this 
means that the reasonable accommodation enables the ind ividual to perform the essent ial functions of the posit ion. 
Simi larl y, a reasonable accommodation enables an applicant wi th a disab il ity to have an equal opportunity to 
partic ipate in the application process and be considered for the job. A reasonable accommodat ion allows an 
employee with a disability an equal opportunity 10 enj oy the benefit s and privi leges of em.ployment that employees 
without di sabilities enjoy. 
272Undue burden occurs if a specific type of reasonable accommodation causes sign ificant difficu lty or expense to 

accomplish. In this case, that particular accommodati on does not have to be provided. Determination of undue 
hardship is always made on a case-by-case bas is, considering sllch factors that include the nature and cost of the 
reasonable accommodat ion needed, the overall size of the program with respect to the number of employees, 
number and type of facil iti es, and size of budget; the type of operation, including composition and structure of the 
workfo rce. It is also known as undue hardsh ip. 
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FurthemlOre the issue of undue burden is not only related to the expenses but also to the 

difficulties it may create. The phrase " considerab le diffic ulty" stated under the proc lamation 

reveals this fact. In thi s case it is also open for abuse si nce it is not put without ambigui ty what 

amounts to considerable diffi cu lty. In fact the proclamation seems to have the positi on of taking 

into account the size and structure of the business, and the number and composition of its 

employees. 273 

The employer is obl igated to make an accommodation for a job interview, or for an ex isting job, 

when the applicant or employee has communicated hi s/her needs 274 All responsible officials 

involved in the application process should ensure that vacancy announcements explain what the 

application process involves and indicate to whom interested parties should make requests fo r 

reasonable accommodation if needed for the application process. Desp ite this fact the 

Emp loyment of Persons with Disability Proclamation does not obl iged employers to do so. As a 

resu lt there might be a room ' to escape from providing reasonable accommodati on for the 

appl ication process in case there is a demand to do so. 

With regard to privacy of the individual requesting reasonab le accommodation keeping 

confidentiali ty is very critical. As a resu lt all requests for and provision of reasonable 

accommodations must be kept confident ial including med ica l evidences275 In spite of the 

importance of this issue the Employment of Persons wi th Disability Proclamation says nothing. 

273See article 2(6) of the Employment of Persons with Disabili ty Proclamation. 
2748ecause reasonable accommodation might be requested at the time of applicat ion. 
27SHowever, the deciding official may request medical information sufficient to substantiate that the indiv idual has a 
disability and needs reasonable accommodation, but must not request medical documentation where: 
a. the disability and need for accommodation are obvious or otherwise already known; or 
b. the individual has already provided the organization/employer with sufficient information to document the 
ex istence of the disability and his/her funclionalli mitations. W hen the standards for requesting medical infonnation 
have been met (.a. and .b. above), the deciding offi cial may request information or documentation regard ing: 
3. the nature, severity, and duration of the individual's impairment; 
b. the activit ies that the impairment lim its; 
c. the extent to which the impairment limits the individual 's ability to perform the act ivities; and/or 
d. why the individual requi res reasonable accommodation or the particular reasonable accommodation requested, as 
well as how the reasonable accommodation will assist the individual to apply for a job, perform the essential 
funct ions of the job, or enjoy a benefi t of the workforce. Furthermore, the deciding official has the right to request 
relevant supplemental medical information only if the initial medical documentation submitted did not clearly 
explain the nature of the disability, or the need for the reasonable accommodation, or did not otherwise clarify how 
the requested accomJ11odation will assist the employee to perform the essential functions of the job or to enjoy the 
benefits and privileges of the workplace, or, in the case of an applicant, assisl himlher with the applicat ion process. 
If relevant supplemental medical informat ion is requested, the deciding official must explain 10 the employee or 
applicant why the documentation already submitted was insufficient and articulate what medical documentation is 
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Finally it is important to mention at this juncture the problem that might be happened in relation 

to the cri terion of " inherent requirement of the job/ unl ess the nahlre of the work dictates,,276 

Based on thi s requirement persons with di sability cou ld be excluded from employment. By 

scrutini z ing thi s phrase one could concl ude that the Employment of Persons with Disabi lity 

Proclamation does not considered as a di scrimination when the inherent requirement of the job 

so demand s. The problem with thi s concept, in the author' s view, is s ince it is left to the 

employer to determine so; employers might exclude persons with disabiliti es to escape from 

providing reasonable accommodation. The employer might argue that the exc lusion is made 

based on this criterion not with a view to di scrimination. 

The last but not the least important point is the issue of rendering various incentives to 

organizations who employee and provide reasonable accommodations to persons with 

disabilities.277 Since the Employment of Persons with Disability Proclamation and other laws do 

not have a tax or other incenti ve mechani sms there is no push ing factor to institutions to employ 

significant number of persons with disabiliti es in their labour force . Therefore, putting various 

incentive measures in the lega l frame work could be, in the writer' s opinion, one malll 

instrument to increase the number of persons with disabi lit ies in the labour market. 

4.1.2 Education and Reasonable Accommodation 

As it is mentioned somewhere else in this chapter education is a fundamenta l human right and it 

is a major instnllllent to empower persons with di sabilities to utilize their potential both to 

themselves and to the community in which they are livi ng in . To implement this fundamental 

still needed. Finally if the employee or applicant is still unable to provide sufficient informat ion in support of the 
request, the deciding official may request that the individual be examined by a healthcare professional of the 
organizati on 's choice and at the organization's expense. Any such medical examination must be limited to 
determining the existence of a disabi lity and/or the functional limitations that require an accommodation. Where a 
medical examination is warranted, the deciding official must explai n to the individual that failure to agree to take the 
medical examination could result in a denial of the accommodation. 
276See article 2(4) and 5(4) the Employment of Persons with Disability Proclamation 
277For instance, prov iding fi nancial aid to encourage employers to recruit disabled people wi th reduced work 
productivity; personal reader grants for blind or visuall y impaired persons needing assistance wi th reading at the 
workplace; workplace/equipment grants awarded in certain cases to employers to help them adapt company 
premises or equipment to the requirements of disabled employees; j ob interview interpreter grants. which help 
toward s the cost of providing an interpreter for people with hearing and speech impa irments attending job 
intervie\-vs. 
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right it is mandatory to recognt ze inclu sive education as a right. Unfortunately it is not 

recognized as of right in Eth iopia. More importantly, it has a lot to do with reasonable 

accommodation. Without providing reasonable accommodation it is hard ly poss ible to th ink the 

impl ementat ion of inclusive education. As of inclusive educati on, reasonable accommodation is 

not recognized as a ri ght both at the legislati on and policy leve l in the education sec to r. As a 

resul t persons with di sabil ities are excluded fro m education in Ethiopia 278 The CRPD requires 

state parties to provide reasonable accommodati on in th is case2 79 Providing reasonable 

accommodati ons in thi s case includes phys ical , techn ological and structural. The word "ensure" 

used in the CRPD requires state parti es are obliged to show a specific resul t. 

At the tertia ry level, it seems, according to Higher Education Proc lamation No. 650/2009, is 

recogni zed indirectly. 28o Art icle 40 of th is proclamation requires hi gher in stitu tions that their 

faci lit ies and programmes amenab le to use with relative ease by physically chal lenged 

students281 However, thi s requi rement is not mandatory. It is left to the discreti on of the 

institutions. It has used the phrases like " to the ex tent poss ible," " to the extent that s ituat ions and 

resources permit".282 More importantly it is lim ited only for persons with physical disabilities. It 

is not all inclusive and does not consider the diversity of disabi lity. 

4.2 Denia l of R easonable Accommodation as Discrimination 

It is a common knowledge th at a dominant understanding of antidi scrimination laws is that they 

compe l the equal treatment of persons without regard to personal characteri sti cs. 283 From this 

fl ows the idea that laws and poli cies must be implemented and decis ions made in a "co lor-blind" 

fashion in order to advance the cause of equal treatment. 284 This understanding of equality 

comports with the Ari stotel ian notion that treating persons diffe rentl y is j ustifi ed only if there 

ex ists some di ffe rence between them that is relevant to the decision bei ng made2 85 It entai ls that, 

278Supra note 345. 
'''See ,micie 24(2) (c) and (5) of the CRP D. 
280Higher Educa tion Proc lamat ion No. 650/2009, Neg. Gaz. Yea r 15, no. 64. 
281 See article 40 of II igher Education Proclama tion. 
282 Ibid. 

28J For example, race, sex, political view, soc ial 'stanis, or re ligion. 

284 Robert Post, Prejudic ial Appearances: The Logic of American Antid isc rimination Law, 88 Cal. L. Rev. I , II 
(2000). 
285.J. Hasnas, "Equa l Opportunity, Affirmat ive Action, and the Anti-d iscrimination Principle: The Philosophical 
Basis fo r the Legal Prohibition or Discri mination", 7 1 Fordham L. Rev. 423 (2002) ; M.Jack Balkin & Reva B. 
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for example in the case of employer, he must treat all applica nts identically, except to the extent 

relevant differences justi fy different treatment. Indeed, this traditional understanding of 

antidiscrimination laws is reflected in the CRPD's and Ethiopian employment of persons with 

di sability proclamation 's prohibition o f an employer's " limiting, segregating, or c lass ifying" a 

qualified indi vidual with a disabili ty in a way that negatively affects the individua l's 

oppOltuniti es or status, if the action is because of the indi vidual's disability286 This prohibition 

ind icates that if a person is qualified to perform a job,287 then his di sabi lity shou ld be irrelevant 

to an employer's employment decisions. 

However, numerous commentators view the disability laws' req uirements that in some instances 

individuals with disabi lities receive different treatment in the fonn of accommodations as 

departing radica lly from the traditional understanding of civil rights laws.>88 In essence, these 

commentators seem to reason that for a di sabled person to be treated equa ll y that person 's 

di sability must also be treated as irreleva nt when it comes to an employer' s expectations that the 

person employ conventional modes of job performance and conform to conventional 

employment policies. In other words, in this author 's view, to treat an employee with a disabi lity 

equally, the employer should ignore the di sability and ex pect the employee to perform his j ob's 

requirements in a fash ion identica l to how non-disabled employees perfonn those requirements. 

An employer who allows the di sabled employee to use an alternative mode of performance that 

accommodates hi s di sability may do so as a favor to the employee, but is not required to do so by 

equal ity principles. 

As a practical maUer, it is fairly easy to see how pursuit of thi s "equality means identity" 

approach in the case of persons with di sabilities would often lead to those persons bein g 

excluded from opportunities of various sorts. It is too easy to understand the exclusionary effect 

of identical treatment with regard to persons with di sability. Despi te thi s inescapable tru th one 

Siegel, The American Civil Rights Tradi tion: Anti·cJassificat ion or An ti -subordination? Yale Law Seh. Pub. Law 
Working Paper Series. Res. Pap. No. 34. (2002). 
A va ilable at: <http:// papers.ssrn.col1l/sol3/papers.cfm?abstract id=38080Q> (last visited June 0 I, 20 12). 
286Art.2 of the CRPD and art.2 (4) of empJoymenl ProcJamat~n No. 568/2008. See also 42 U.S.c. § 12 11 2(b)( I) 
(2000). 
287Supra note 265. 
la8p. Steven Miller, "Disability Civil Rights and a New Paradigm for the Twenty-First Century: The Expansion of 
Civi l Rights Beyond Race, Gender and Age," 1 U. Pa. 1. Lab. & Emp. L. 511 SIS ( 1998). (S laling, wilh respect 10 
the ADA '5 individualized accommodations requirement, "nothing could be farther from the traditional civil ri ghts 
model which holds th at equality ensues when everyone is treated exactl y the same"). 
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may argue that both the CRPD and Ethiopian employment of persons with disability 

proclamation have fai led addressing direct ly the "apparent confli ct" between tradit ional ci vil 

ri ghts principles of equality and the provision of di fferent treatment to accommodate individuals 

with disab iliti es. 

The result is that equality (identity) of treatment produces inequality of opportunity, while non­

identical treatment (in the fo rm of providing some accommodation) is necessary to allow the 

indi vidual with a disabi li ty an equal opportunity to participate. 289 

Adherents of the minority group model of di sabili ty 290 assert that thi s seeming contradiction 

demonstrates that the equality that justice demands for di sabled persons is not simply a matter of 

decision makers always treating persons with disabilities identically to those without 

di sabi lities.291 In so asserting, it is worthy to note, as mentioned repeatedl y in previOUS 

di scussions that most inequality suffered by persons with di sabili ties flows from social and 

physical structures and practices that serve to exclude them from the mainstream of society. In 

other words, for insta nce, even if an employer requires all employees to use an identical mode of 

performance, and if that mode of pertonnance unequall y burdens persons with a particular 

di sability, then the employer has not treated an employee with that di sability equally, 

notwithstanding the identical treatment. 292 Ultimately, if the inequality that the CRPD and 

Ethiopian employment of persons with disability proclamation seek to remedy flows not simply 

from humans' di scriminatory dec isions, but primarily from physical and social structures ' 

unequall y felt exclusionary e ffects , that inequality can be reduced or eliminated only by 

acknowledging and remedying those exclusionary effects. 

Hence, if it is fairl y understood that equal treatment for persons with di sabilities does not 

289M . Crossley, "Reasonable Accommodation as Parl and Parcel of the Antidiscrimination Project ," 35 Rutgers 
U.86 1, (2004). 
290According to the minority group model ofdisfl bility, it is only because people with disabi lities are a devalued and 
marginalized minority that society has deemed the exclusionary barri ers that it has erected unremarkable, natural , 
and enti rely acceptable. 
29 1A. Si lvers, Formal Justice. in Ani ta Si lvers et al.. Disabili ty, Difference Discrimination: Perspectives on Justice 
in BioClhics and Public Policy 127 ( 1998) (observing that equal treal ment is not necessari ly always the same as 
identical lreatmenl). 
292 For instance, if the door to a meet ing room in a building access ible only by stairs is held wide open, does that 
mean that walkers and wheelchair users have been treated equally with respect to their ab ili ty 10 participate in the 
meeting? The answer is absolutely not. 
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necessarily consist of identi cal treatment, the next issue ari ses as to what variation in treatment 

will promote equality. 

4.2.1 Variation of Treatment to Ascertain Equa li ty 

The reasonable accommodations mandated by the Ethiopian employment of persons with 

di sability proclamation are mechani sms for re fashioning the excl usionary features of a practice 

or place in order to allow the partic ipation of people with di sabilities; these barriers are not 

natural , but are instead "oppressive social arrangements that stifle talent, improperl y elevating 

those with less natural abi lity over those more gifted." 293 If that is the fact, this writer argues, 

reasonable acconUllOdations are not special benefi ts that advantage an individual with a disability 

in comparison to hi s non-disabled peers. The removal of barriers does nothing more than provide 

persons with disabilities with an opportunity to demonstrate whatever competence and talents 

they are endowed with, so that their strengths and talents mi ght add to the community294 

Many mi ght be quick to conclude that the physical or mental impairments of persons with 

di sabilities constitute differences justifying different treatment. Scholars, however, reject the 

notion that such impairments should be viewed as differences justifying different treatment, 

because neither physical nor mental impainnent is morally relevant to whether an individual 

should be able to parti cipate full y in the mainstream.295 Instead, these Scholars look to the 

difference in the effects that conventional structures and practices have on disabled and non­

di sabled people. 296 In this case, thi s writer would argue, the Ethiopian Employment of Persons with 

Disability Proclamation is designed to remedy the social barriers created by requiring every 

employer to provide reasonable accommodation unl ess doing so would bring undue burden.297 

And if those structures and practi ces have an exclusionary effect on people with di sabiliti es, then 

they are presumed to be unjust in producing inequality. Thus, the relevant moral difference 

between persons with di sabilities and those without disabilities lies not in any differences in their 

menta l or physical makeup, but in the divergence in how they experience exist ing structures and 

practices. 

293Silvers, supra note 29 1, at 11 9. See also preamble (e) of the CRPD. 

29'See preambte (e) of the C RPD. 

295Silvers, supra note 29 1, at 120. 
29'td . at 128. 
297Supra note 259. 
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So viewed, this releva nt moral di ffere nce between disabled people and non-disabled people 

j ustifies different treatment, and an equal ity-centered understand ing of justice demands that thi s 

different treatment be focused on end ing disabled peop le's excl usion, ra ther than on attempting 

to compensate them fo r their im pairments. Accordingly if practices are equalized, the unjust 

discriminatory effects of ex isti ng conventi onal structures and practices in Ethiopia can be 

mitigated and disabled peoples' abi lity to parti cipate equally in soc iety will be enhanced. Once 

practices are equalized (barriers are removed), then the identical treatment of persons wi th 

disabilities by human decision makers should be suffic ient to ensure justice for persons with 

disabi lities in Ethiopia. 

Now it is time to return to the assertion that the accommodation requ irement renders the CRPD 

and Ethiopian emp loyment of persons with disabil ity proclamation alien to other 

antidi scrimination laws. This assertion works for any law that requires provision of reasonable 

accommodation. But for the time bei ng the di scussion proceeds in line with the CRP D and the 

employment of persons with di sability proclamation si ne we do not have other laws which 

require provision of reasonable accommodation. Th~ objection, mentioned previously, is that the 

CRPD and Ethiopian employment of persons with disabili ty proclamation mandate the provision 

of special benefits to persons w ith disabilities, rather than si mply requiring equal treatment, as 

antidiscrimination laws are typically characterized as doing?98 In other words, providing 

reasonable accommodations gives individua ls with di sabiliti es an advantage that non-disab led 

people do not enj oy; rather than leveling the playing fie ld, accommodations tilt it in favor of 

people with disabil it ies. 

However, it is possible to mention two articul ations of the strong claim that fa ilure to provide 

reasonable accommodate amounts to discrimination and providing reasonable accommodation is 

298p. S. Karl an & G. Ruthcrglen, "Disabi lities, Discrimination, and Reasonable Accommodat ion," 46 Duke L.J. I 

( 1996); S. J. Schwab & S. L. Willborn, "Rea sonable Accommodat ion of Workplace Disabilities," 44 Wm. & Mary 

L. Rev. t 197 (2003). See al so M. Dill er, "ludicial Backlash, the ADA. and thc Civil Rights Model," 21 Berke ley l . 

Em!}. & Lab. L. 19 (2000); L. Hamilton Krieger, "Foreword - Backlash Aga inst the ADA: Interd isciplinary 

Perspectives and Implicat ions for Social Justice Strategies," 21 Berkeley J. Emo. & Lab. L. 1 (2000). Whi le The 

CROP's defi nition of "reasonable accommodation" does not provide li st of possible accommodations, our law 

Employment proclamat ion provides list of possible accommodations, inc luding: an adjustment or acco l1llllodal ion 

wi th respect to equipment at the work place, requirement of the job, working hours, structure of the business and 

working environment (despite it is not clear whether these are exhaustive or not). 
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not to do favor for persons with di sabiliti es. To begin with the first, one persuaded that our 

society is riddled with a range of barriers functioning to exclude persons with disabilities fro m 

participating in the soc ial, economic, and political mainstream might make the claim that a legal 

requirement to make reasonable accommodations is simply an order to stop di scriminating 

through the process of socially constructing disability. In other words, if our society, both 

collectively and in its individual members, has been erecti ng barriers that deprive di sabled 

people of opportunities, that process itself can be seen as inherently di scriminatory. In that light, 

an order to "stop discriminating" will require employers and other entities covered by the CRPD 

and employment of persons with di sability proclamation not only to stop building new batTiers, 

but also to dismantle barriers already in place. Just as an order to take down a "men onl y" sign 

over a train is viewed not as a special benefit for women, but as ending discrimination, so should 

the ob ligation to remove a less overt barrier to a disabled person's participation be viewed. 

It is the stand of this writer, mai ntenance of ex isting barriers is the equivalent of " rea l" 

discrimination; therefore, a legal obligation to provide accommodations removing those barri ers 

is nothing more than an order to stop discriminating. This view is consistent with the CRPD's 

defining "discrimination on the basis of di sability" to include failing to provide reasonable 

accommodations. The same wording is used under the Eth iopian employment of persons with 

disabili ty proclamation299 

Another, the second, more nuanced way to state the strong claim is to point out that our whole 

und erstanding of what constitutes an "accommodation" is premised on exi sting, conventional 

structures and practices in the workplace and other settings. Although the regulatory definition of 

a reasonable accommodation for CRPD and Ethiopian employmen t of persons with disability 

proclamation purposes focuses on modifications or adjustments to workplace structures and 

practices to enab le a disabled person to perform a j ob, we know that the term "accommodation" 

is not inherently limited to something that di sabled people seek, but instead means a thing 

supp li ed for convenience or to satisfy a need. Indeed, we can view existing workplace structures 

and practices as already accommodating the needs of most non-di sabl ed workers. It is only 

299 Art.5 (3) of the employment of persons with disability proclamat ion reads: "When a disabled person is not in a 

posi tion to exercise his equal right of employment opportuni ty, as a result of absence of a reasonable 

accollll1l odation, such an act shall be regarded as discri minat ion ." 
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because we see people with di sabiliti es as somehow different from the " normal," non-disabled 

majority and because most workplaces have not been constructed or managed with the needs of a 

broad range of indi viduals in mind that we view a di sab led person's request for a workplace that 

enables him to do hi s job as a request for something "spec ial."JOO 

Thus, it is tempted to view the accommodations requested by persons with disabilities as a 

req uest for "spec ial" or "extra" benefit s because it is understood that ex isting workplace 

structures as providing the appropriate baseline for what employers should provide3 01 But why 

we should accept the appropriateness of ex isting structures is by no means clear. Certainly, in 

Ethiopia, workplaces and most public settings historically have not been built to assure 

accessibil ity for people with a broad range of phys ical capabi lities and limi tations; instead a 

norm of unlimited physical ability is imminent in their structure. 

In other words, our view of reasonable accommodations as something special for disabl ed 

people fail s to appreciate that our soc iety constantly accommodates the needs of the non-disabled 

majority. We just do not recognize those reasonab le accommodations because of the ablei st ethic 

that suffuses our society302 The society fa il to recogni ze how much of the ex isting workplace 

scheme is built around the needs of the non-disabled,JOJ and we assume that this ex isting scheme 

is maximally productive just the way it is and that, consequently, any accommodation altering 

the dominant scheme will increase workplace cost and decrease productivity. Disability theori sts 

challenge th is assumption, asserting that whi le existing workplace practices and structures may 

suit the convenience of advantage the non-disabled majority, they are not in any sense "natural" 

.lOOShifiing perspectives exposes how a "difTcrcncc" depends on a re lationship, a comparison drawn between people 
wilh reference 10 a norm. And making this reference point exp lici t opens up debate . ... It is possible to replace a 
norm that excludes wi th a norm that includes. Renovating the sidewalks to make them accessible to people in 
wheelchairs takes their needs as the norm but does not exclude others . .. . The way things arc is nOI the only way 
things could be. 
30 1 If society were built to be inclusive, there would be no extra costs in vo lved in access. Therefore, viewing access 
as costly creates a hierarchy where non-accessible is 'normal ' and 'access' abnormal." 
302A. Asch, "Critical Race Theory, Feminism, and Disability: Reflections on Social Justice and Personal Identity", 
62 Ohio St. U . 39 1 40 t -02 (200 1). 
'OJC. A. Bat! , "A utonomy, Justice, and Disabiti ty," 47 UCLA L. Rev. 599. 645-46 (2000) (suggesling 'hat able­
bodied persons are dependent on many feat ures of the existing social framework, such as the public provision of 
potable water and police protect ion, but th at this dependency is not stigmatized like the dependencies of persons 
with disabili ti es). 
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and may impose real costs3 04 From this perspective, people with di sabiliti es who request the 

reasonable accommodations guaranteed by the CRPD and Ethiopian employment of persons 

with disab ility proclamation are simply demanding the same thing that non-di sabled employees 

receive as a matter of course - the tools reasonably necessary to allow them to perform their job. 

Providing those tools without a second thought to non-di sabled employees, but refusing the 

requests of employees with disabilit ies is indeed discriminatory. 305 It is important to note that the 

issue of undue burden indicated both in the CRPD and empl oymen t of persons with di sability 

proclamation mi ght be abused. 

Thus, the strong claim that a fa il ure to provide reasonab le accommodations is the equi valent of 

discrimination, as that term is used in other antidiscrimination laws, rel ies heavil y on an 

appreciation of di sabi li ty as socially constructed , as it is repeatedly menti oned previously. It 

asserts that conventi onal structures and practices di scriminate by allowing access to non-disabled 

people, whi le excluding people with di sabilities, and that employers and other actors who 

maintain those conventional structures and practices discrim inate by continuing to employ these 

mechanisms of exclusion. There might be, however, potential counter arguments to this strong 

claim (the claim that fa ilure to acconuJ1odate amounts to di scrimination). 

4.2.2 Counter Argum ents 

There are usuall y two arguments against the view that fa ilure to accom modate amounts to 

discrimination. The first ari ses from the disconnect between the ordinary meaning attached to 

"di scriminate" and the lega l meaning that the CRPD and Ethiopian employment of persons wi th 

di sability proclamation seek to assign to it. The dicti onary de finit ion of "di scriminate" refers to 

distinguishing by discerni ng or exposing differences;306 thus, it comports well with the conUll0n 

understandin g of discrimination prohibitions as requiring nothing more than refraining from 

making such di stinctions. 

If the strong cl a im 's defi ciency li es 111 its failure to comport with popular understandings of 

"discrimination," then perhaps some good old -fashioned consciousness-raising on the soc ial 

304J. L. Mashaw, "Against First Princ iples," 3 1 San Diego L. Rev. 2 11. 222 (1994) (not ing that, if everyone used 
wheelchairs, constructing bui ldings with low ceilings would produce both construction and energy savings). 
J05Lega i scholars examining the nature of legally mandated accolllmodations more generally have also recognized 
that, at least in some instances, an accommodation mandate func tionally parallels a prohibition of discrimination. 
306See Enc3n3, Blacks law dictionary, Webster's Thi rd New International Dictionary 648 (\993). 

74 



construction of disability could close that gap. After all , if we would object to a business that 

di sc riminates among whom it will serve by hang in g a sign out front saying "no people 111 

whee lchai rs allowed," should not we also object to a business that excludes people 111 

wheelchairs by operating in a bui lding accessib le only by stairs? The exclusionary effects of the 

two methods - overt discrimination and the maintenance of a physical barrier - are similar. 

But even if we recognize th is s imilari ty, our attitudes toward the operators of the two businesses 

are likely to be different, and thi s di fference suggests another reason that many people ,even 

perhaps some of those who acknowledge the social construction of di sab il ity, reject the strong 

claim that a fa ilure to accommodate equal s discrimination.30
) In the familiar context of legal 

prohibitions on race or sex di scrimination, findings of discrimination are tinged with moral 

opprobrium3 08 An employer's refusa l to hire an appli cant based on the app licant' s race or sex is 

broadly viewed as improper and morall y blameworthy, so that the law ' s prohibition of that 

di scrimination coincides nicely with our moral judgments309 By contrast, most people are less 

likely to view as mora lly suspect an employer' s fa ilure to provide a reasonable accom modation 

requested by an employee with a disab ili ty. They mi ght we ll app laud a decision to provide 

accommodations as morally praiseworthy, but view that deci sion as supererogatory, ra ther than 

morally required3 10 This coincidence with moral sens ibil ities gives civil rights laws prohibiting 

discrimination much of their moral authority, and many people may be reluctant to characterize 

actions that do not appear morally blameworthy as illegal discrim ination. 

A second counter argument to the strong claim that a fa ilure to provide reasonable 

accommodation to a qualified individual with a disabil ity is the equivalent of discrimination 

against that person is that any d ifference in the employer' s will ingness to provide a needed tool 

is based not on the person ' s di sabi li ty, but on the "equipment ' s" cost3 11 In other words, one 

might object that a refusal to accommodate can be seen as discriminatory in the way described in 

the text312 only if the tool (accommodation) requested by the disabled worker is no more 

J07Crossley, supra note 289. 
30R Ibid. 

309S. R. Bagenstos, ""Rational Discrimination," Accommodation, and the Poli ti cs of (Disability) Civil Rights," 89 
Va. L. Rev. 825 837 (2003). 
310Crossley, supra note289. 
311 The idea of undue burden might, sometimes, be abused by referring to only the cost orthe tools demanded. 
3 12 See supra text accompanying notes 295-297. 

75 



expens ive than the too ls ("norm al" workplace environment, policies, and practices) that the 

employer provides to non-di sabled workers. If there is a discrepancy in cost, then the employer is 

not di scriminating based on di sab ility, but is instead simpl y making a rational business decision 

aimed at maximiz ing profits313 

This argument, with the view of thi s writer, lacks force for this reason. While the CRPO and 

Ethiopian employment of persons with disability proclamation contain no exception for " rational 

d iscrimination," they impli cit ly recognizes the potential costliness of some reasonable 

accommodations and limits the costs that an employer is required to shoulder in order to 

accommodate (i .e., stop discriminating against) an employee314 For example, employers are not 

ob liged to provide an accommodation that the employer can show wou ld impose an " undue 

burden" on the em ployer's business operations31S Al though " undue burden" provides only an 

indetenninate standard for limiting an employer's reasonable accommodation obligation, the 

statutory text makes clear that expense is a factor in determinin g whether " undue burden" has 

been shown316 Th us, both the CRPO and Ethiopian employment of persons with disability 

proclamation mandates the remova l of discriminatory barriers except when that removal is 

unduly costly for employers. 31 7 

Ultimately, whi le the CRDP and Ethiopian employment of persons with di sability proclamation 

define a failure to accommodate as discrimination and a sound theoretical argument supports the 

claim that the failure to remove socially imposed barriers to participation represents the 

maintenance of a discriminatory environment; some people undoubtedly wi ll continue to object 

to the strong claim. But insisting that a failure to provide a reasonable acconunodation is 

precisel y the same as di scriminating (as commonly understood) is not the only way to understand 

the CROP's and Ethiopian employment of persons with disability proc lamation 's reasonable 

acconunodation requirement as hallllOnizing with, rather than fundamentally divergi ng from, 

what other antidi scrimination laws reqUire. Instead, if we understand reasonable 

accommodations as bei ng crucial to the removal of barriers that have acted hi storicall y to 

313 Cross ley, supra note 289. 
31442 U.S.c. § t2 t t2(b) (5) (A) (2000). 
315 1d . 

)"td. § 12 1 t t ( tO)(B)(defining " undue hardship" faClors). 
317 See art . 2 ofrhe CRPD and Art 2 of employment of persons wi th disabili ty proclamation, 
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segregate persons with disab ilities and to exc lude them from the full benefits of participation in 

social, econom ic, and political life, then the CRDP's and Ethi opian employment of persons with 

disabili ty proclamation's accommodation requirement is compatible with the philosophy and 

approach of other antidiscrimination laws. 

Finally, Ollr legal system does not oblige to provide reasonable accollUll0dations for persons with 

di sabilities in other areas which a mOllnts to the violation of the CRPD. As it is stated at the 

beginning of this chapter the CRPD requires contracting parties to provide reasonable 

accommodations in all situations. 

4.3 Legislation on Accessibility 

Jt is a precursor of various provisions, enshrining accessibility as a means of ensuring equality as 

well as full and equal access to the enjoyment of all human rights. Accessibility is a new concept 

in a human rights treaty as well as in the Ethiopian legal system. It is incorporated under the 

C RPD both in the general principle in article 3 (f) as well as the stand-alone provision in arti cle 

9. 318 Considering thi s provisions, one may argue that accessibi lity is a key element of the CRPD 

and ensures access to and equal opportunities for the reali zation of other ri ghts, including 

education , health, employment and recreation. Access ible fomlat information and 

conul1unications are the essential first step in obtaining detail s about any service or facility. For 

accessibility legislation to be effective, there are basic elements need to be part of it. 319 

118A rt icie 9 on Accessibi li ty requires thaI s tales panies take appropriate measures to ensure access to the physica l 
environment, to transporta tion, to information and communicalions, including information and communications 
technologies and systems, and to other facilities and services open or provided to the public, bOlh in urban and in 
Tural areas. 
3J9These basic elements are: 
a) Accessibility standards shou ld be mandatory: Ei ther legislated as law, or referred to by the law, and requiring 
infrastructure, services, communica tion, etc. to be accessible. 
b)Those aforementioned access ibility standards should be concrete, and translate accessibility into numbers and 
technical requirements that amount 10 accessibility 
c) The govemmenl should have a resort to sanctions against those who do not ab ide by accessibili ty standards. 
d) Persons with disabilities and organizations should have a resort to civil claims against violation of access ibility 
requirements. 
e) Accessibi lity is not on ly about ramps and elevators. Standards should address accommodations and techn ical 
requirements for all types of disabi li ties, including intellectual disab il ities. 
f) States should put into immediate effect legislation and standards requiring that new infrastructure, and all 
services, are accessible. 
g) Legislation and standards must address existing infrastructure as well. Otherwise, with all the infrastructure 
already in place, no meaningful accessibility will be achieved. In this case gradual implementation is relevant and 
reasonable timeframes should be legislated for that. Also, a system of balances and exemptions will be more 
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Hav ing these general principles in mind, some areas of accessibility are se lected for discuss ion. 

As it is indicated in the introduction the thematic issues below are chose based on their intensity 

of inaccessibi lity and for the purpose of convenience. 

a) Access to Health Services 

Persons with disabil ities are likely to encou nter difficu lty m accessi ng hea lth servIces on an 

equal basis with others. 32o Evidence suggests that medical staff often, perhaps unintentionally, 

provide them wi th a reduced standard of service or care.321 Similar reasons playa part in 

preventing many di sabled people fro III full y accessing sex education, fa mily planning advice and 

reproductive hea lth services in Ethiop ia32
' As a resul t they might be more exposed to I-INIAIDS 

and other diseases than others. The growi ng available evidence suggests a strong 

interrelationship between HIY/AIDS and di sability. 323 First, people with physical, intellectual , 

mental or sensory disabi lities are as likely, if not more likely, to be at risk of various di seases 

infection. They have insufficient access to diseases prevention information, are sexually active 

and therefore might engage in unprotected sex, are at increased ri sk of sexual violence, m 

particular women and girls wi th disabi li ties and have less access to treatment servicesJ24 

relevan t here (rather than in new infrastructure). These should be kept to the na rrowest possible, and - once again -
should be defined in close consultation wi th persons wi th disabilities through their representative organizations. 
h) Legislation to ensure thai informa tion and communica tion in frast ructures and technologies as we ll as information 
and materia ls are uni versa lly access ible to persons with different types of disabilities (Braille, large print , pla in 
language, visual information, induct ive loop systems, etc .. ) 
i) Make access ibility a condition fo r public procurement and the receipt of pub lic fundi ng. For instance, any 
organisation providing cultural services (or simi lar) should onl y be able to obtain public fundin g ifit is access ib le or 
in the process of becoming accessible within an es tabli shed timetable. 
j) Accessib ility is al so about linguistic accessib ility in sign language: professional sign language interpreter services 
and provision of all information in a sign language and other accessible format s in all media. 
J200 isability Rights Commission, Equal Treatment: Closing the Gap. A Formal Investigation into Physica l J-Iealth 
Inequal ities Experienced by People wit h Learn ing Di sabi li ties andlor Menta l Health Problems (2006). See a lso A. 
Lawson, "The United Nat ions Convention on the Rights of Persons with Di sabilities: New Era or False Dawn? " 34 
SYRACUSE J. INT'L. L. & COM. 563, 573 (2007). 
W Id. at 37~38. Since providing hea lth care se rvice to persons wi th di sabilities is more time consuming, need support 
than persons without disabilities, medical staff are usua ll y re luctant to provide the standard services. 
322T. Shakespeare, et aI., The Sexual Politics of Disability: Untold Desi res (1996). See al so B. Waxman Fiduccia, 
Current Issues in Sexuality and the Disabi li ty Movement, 18 Sexualit y & Di sabi li ty (2000),p. 172-73 . 
323N.E. Groce, Global Survey on HI V/AIDS and Disabi lity (2004). Availab le at 
<http: //ci ra.med.ya1e.edulglobalsurvey> (last visited May 06,2012). 
324 WHO world report on di sability 20 II . See also United Nations, UN Convention 011 the Rights of Persons wi th 
Disabi lities, UN, Editor. 2008. 1-1. Hancock, 1 , "Disability and HI V/AIDS - A Systematic Review of Literature in 
Africa", Journal of the International AIDS Society, 2009. 12(34): p.20-2 1. 
Ava ilable at: <http://www.jiasocierv.org/series/hiv aids and di sability> (last vis ited May 06,2012).UNA IDS 
Disability and HIV Policy Brief, UNA IDS, (Edi lor. 2009). 
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As a contracting palty to the CRPD, Ethiopia is requ ired to provide persons with di sabiliti es with 

impairment-related health care and services325 including hea lth-related rehabilitation 326 In 

addition, they must ensure327 that di sabled people have access to the same range of health 

services as the rest of the population (including those relating to sexua l and reproducti ve health) 

and that these are delivered without discrimination on the basis of di sabi lity.328 Such 

discrimination, in the provi sion of health and life insurance, must al so be prohibited. Despite 

these obli gations our hea lth law (Pub lic Health Proclamation No. 200/2000/29 has not a single 

provision regarding persons with disability, let alone treating the issue comprehensively. To 

provide an appropriate health service to persons wi th disabilities first there should be legal frame 

works. In the absence of legal frame works, how cou ld they claim their right to hea lth? It is to be 

noted that having only legislation is not an end by itself. The legislation should be translated into 

policies and programmes so that it cou ld be implemented easily. Among other things, the 

legislation should address, are incentives for professional s who are engaged in this area, making 

access ible buildings of hea lth stations/centers, and incentives to importers and manufacturers of 

medical equipments in thi s specific area. Simi larly the Ethiopian health policy mainly focuses on 

prevention 330 As a resu lt less attention is given to persons with disabi li ties. In fact it is 

important to note that it has mentioned that the issue of mental health will be given a due 

consideration3 31 

The Ethiopian developmental social we lfare policy has admitted that rehabilitation centers are 

not accessible to persons with di sabilities si mply because the avai lability of these services is 

much limited332 Even the rehabilitative services that are available are emphasizing institutional 

care; are costly so that the numbers of beneficiaries are very limited 3 33 The worst fact is their 

numbers are very limited and urban-centered which ultimately exclude the majority who need 

125CRPD, art 25(b). 
l2' ld. art 25( I). 

327The legal obligation to "ensure" the rights and freedoms contained in the CRDP means that the States Parties 
must show feasible results. 
' ''Id. art 25(a), (d), (t) . 
329See Public Hea lth Proclamati on No. 200/2000, Neg. Gaz. Year 6, no. 28. 
3JOHealth pol icy of the transit ional Government , September 1993. 
13 1Ibid. 
332Ministry of labor and social affairs; Developl11~llta l social wei fare policy, 1999. See also Na tional plan of action 
of persons with di sability, 20 12-2021 (hereafter NA Pl. 
333 Ibid 
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the services334 In Ethiopia, bui ldings of health centers are not access ible to persons with 

disabil ities335 Simi larl y we do not have incenti ves mechanisms for professionals and suppliers of 

medica l equipments. More importantly the avai lable medical equipments are not access ible to 

them. This clearly shows less attention is given to persons with di sabi li ties in thi s sector. 

As it is mentioned above based on the policy, at the strategy level, it has a draft strategy only for 

mental health. 336 This strategy rel ies heavily on the primary health care system337 to provide a 

consistent, sustainable, quality of integrated menta l health services338 As a result it is very 

specific and tailored on ly for mental hea lth . It does not consider the diversity of persons with 

di sabilities as well as it lacks comprehensiveness. A Plan for Accelerated and Sustained 

Development to End Poverty (PASD EP)339 and the Growth and transformation plan (GTP)34o do 

not give due consideration to persons with disab ility. 

Therefore it plausibl e to conclude sa fely that health service in Ethiopia is hardly possibl e to be 

accessed by persons wi th disabilities. As resu lt denial of this basic ri ght might make them 

vulnerable fo r further disabil ity. 

b) Access to Education 

We know that education is one of the best mechani sms to empower persons with disabilities. To 

that end, the CRPD obliges contracti ng parties to take measures to make education accessibl e to 

persons with disabilities. 341 Legall y speaking, in Ethiopia, access to education to persons with 

disabilities is not recognized. Adequate domestic policy, legislative and financ ial frameworks 

are a prerequis ite for States' meeting their obl iga tions in relation to the right to education 

genera ll y and inclusive education specificall y. Ethiopia should consequently ensure adequate, 

focused and effective legislat ive, policy and financ ial frameworks. It is important here to 

334 Id . 
lJ5" ~I"'tI ', . .."",7,"0)' 6,"''>0''·)'- '' , 1,,~,11 ',,<'.: "'111' A" ,n't 3/2004; 'rO 12 ',:'I'£: 660 ; '16 9 ),,> 30. 
336 Federal Democratic Republic of Ethiopia Ministry of Health, nat ional mental health strategy,20 I 1-20 15. 

337 According to the strategy mental health in primary care refers to the provision of basic preventive and curative 
menIal hea lth at the first level of the heailh system. Care is usually provided by a non-specialist who can refer 
complex cases to a more specialized mental health professional. 
3381bid. 

339 A Plan for Accelerated and Sustained Development 10 End Poverty (PASDEP), Ministry of Finance and 
Economic Devetopment (2005 /06-2009/ 10). 
340Growth and transformation plan (GTP). Ministry of Finance and Economic Development (20 I 0/11-20 14/ 15). 
J41See article 9 and 24 of the CRPD. 
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emphasize that legislation is not an end in itse l f and the impact of legislative framewo rks 

depends on the leve l of implementation, the sustainability of funding, effective monitoring and 

eva luation, as well as more detailed policy frameworks that ensure that legal norms are 

translatable into practical terms and programmes. 

However, po licy wise, even though its coverage is velY limited, it is recogni zed at the policy 

level (by the education policy). The 1994 educat iona l policy clearly states, as one of its spec ific 

obj ectives, "to enable both the handicapped and the gi fted learn in accordance with their 

potential and needs.,,342 Even though it is one statement, it is very interesting the poli cy 

recognizes that persons with disabilities have a different potential and needs because there are 

various problems in the teaching methods . At school, lessons are designed for non-i mpaired 

people, using environments and teaching methods that are not suitable for some individuals with 

impairments. They are obliged to adapt themselves with the general education system. Thi s 

integrated education system which Ethiopia has been exercising for a long time does not 

accommodate the needs of persons with disabiliti es34) As a result they have been exc luded from 

education by dropping-out and repetition. )44 Rather than accommodati ng these students, school s 

are reluctant to enroll them 345 

Accordingly it is necessary to have programmes and strategies m order to address their 

di versified needs to empower them so that they can exploit their potentials both for themselves 

and to the communi ty to which they are li ving in. The best way of acconunodating persons with 

di sabiliti es in the general education system is inclusive education. The concept of inclusive 

educat ion is contained in international instruments346 The CRPD requires a state party to ensure 

an inclusive education system at alllevels.)47 As a state party to the CRPD, Ethiopia' s educati on 

J42Federai Democratic Republ ic Govemmenl of Ethiopia Education and Train ing Pol icy, April, 1994. 
343 For example a person wi th dyslexia has a leaming disabil ity only in a lesson structured for non-dyslexic students. 
If the lesson is taught in a way that suits people with dyslexia then they will not have a disabil ity. 
344Supra note 335. 
345 Action plan for special needs education strategy, FORE M inislry of Education, 2006. 
3461t is incorporated implici tl y in article 13( 1) of the ICESCR and articles 23 and 29 of the e Re, and express ly, inter 
alia, in the Salamanca Statement and Framework for Action on Special Needs Education adopted in 1994 by the 
World Conference on Special Needs Education: Access and Qual ity and the recently adopted the CRPO, which 
establishes the obl igat ion of States to ensure an inclusive education system. 
l4'See 'Irlicle 24( 1) of the CRPD. 
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policy, however, does not incorporate thi s concept348 It should be incorporated and recogni zed 

as a ri ght. 

To be clear it is important to say some words on this concept. Inclusive education is based on the 

principle that al l students should learn together, wherever possible, regardless of difference349 It 

acknowledges that every student has unique characteristics, interests, abilities and learning needs 

and that those leamers with special education needs must have access to and be acconU110dated 

in the general education system through a student-centred pedagogy350 Inclusive education, by 

taking into account the diversity among learners, seeks to combat discriminatory atti tudes, create 

welcoming communities, achieve education for all as well as improve the quality and 

effectiveness of education of mainstream learners.35 1 In thi s way, educational systems should no 

longer view persons with di sabilities as problems to be fi xed; instead, they should respond 

positively to pupil diversity and approach individual differences as opportunities to enrich 

learning for all. 352 

In direct contrast with thi s there is the "special ed ucati on" paradigm. Policies fol lowing thi s 

paradigm promote segregated educati on that leads to the development of separate educational 

systems: one for persons with di sabilities, often referred to as "special schools"; and one for 

those without disabilit ies, or " mainstream" schools. 353 The special schools, often based on the 

belief that persons with disabilities are uneducable and a burden on the mainstream educational 

system, often were - and remain - inflexible, non-i ndividual-student specific and they fa il to 

provide or even offer optimum results for their students. 354 In addition, the practice of separating 

students with disabilities can lead to greater marginal ization from society, a situation that persons 

with di sability face generally, thus entrenching di scrimination. 

J48Supra note 342. 
349Salamanca Statement on Principles, Policy and Practice in Special Needs Education, para. 3. 
35o lbid. 
35 1The Salamanca Statement 011 Principles, Policy and Practice in Spec ial Needs Educat ion of UNESCO followed in 
1994, asserting that education for all could not be achi eved without including all types of learners in one learning 
environmenl. Notably. its paragraph 2 states that "regular schools with th is inclusive orientation are the most 
effective means of combating discrimillalOry auirudes, creating welcoming communities, building an inclusive 
society and achieving education for all." 
352UNESCO, Guidelines for Inclusion: Ensuring access to education for all. United Nat ions Educational Scielll ific 
and Cultural Organizat ion, France, (2005), p. 9. 
3SlVemor Munoz: The right to education of persons with disabilities; Report of the Special Rappo rteur 011 the right 
to educat ioll . 
354Ibid. 
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Segregated education is inappropriate both on the grounds of effectiveness as well as from the 

perspective of respect for human rights.355 As to effectiveness, the author believes, it is not 

difficult to real ize within the realm of educatio n, Sta tes are increasingly realizing the inefficiency 

of mUltipl e systems of administration, organizationa l structures and services, and spec ifically the 

lack of financial viability of special school s. That is why it has been suggested that inclusive 

education can be both cost-efficient and cost-effective3 56 Hence inclusive education is 

mandatory for Ethiop ia si nce it has an economic const raint. 

There is a need to sh ift from an integrated or spec ial education to an inclusive education with 

accompanying structural changes (for instance, organi zation, curriculum and teaching and 

learnin g strategies). 

Practically, in 2006 the Ministry of education developed a strategy for inclusive education .357 

However, it was developed only for primary education. Hence it does not include the secondary 

and tertiary education. According to the strategy both integrated and special education was not 

appropriate to meet the demands of persons wi th di sabiliti es. It articulates students with special 

learning needs should be included with students in the regular schools. As required by the 

CRPD, in order to implement such an approach, Ethiopia should ensure that teachers are trained 

to educate children with disabilities within regu lar schoo ls and that the necessary equipment and 

support are available to bring persons with di sabi lities up to the same level of education as their 

non-disabled peers358 However, there are only two institutions which give training to 

teachers359 These institutions are Addi s Ababa and Sebbeta teacher's Coll ege. Since their 

capacity is very limited the number of teachers they trained is insignificant. 36oFurthermore, there 

is no guarantee of adequate remuneration for teaching and related staff. Opposed to this limited 

suppl y of teachers, there are a huge number of demands. The FDRE Ministry of Education has 

estimated there are 10%-20% children who have spec ial needs361 

"'UNESCO (2005), 01'. ci l. , p. 9. 
356Skl1ic, quoted by S. Peters, T.M. ( 199 1). "The special education paradox: equi ty as the way to exce llence", 
Harvard Educationa l Review. 6 1 (2), pp. 148-206. 
,lS7Supra note 345. 
3581bid . 
3591d. 
J6°Id. 
361 1d. 
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Similarly Ethi op ia is obliged to "ensure that the education of persons, and in particular children, 

who are blind , deaf or deaf-blind, is deli vered in the most appropriate languages and modes and 

means of communication for the indi vidual , and in environments w hich maximize academic and 

soc ial deve lopmem.,,362 In the case of deaf children, for exampl e, sign language should be 

recognized as a separate language to whi ch the children should have access and whose 

importance should be acknowledged in thei r overall soc ial environment. Ethiopia does not 

recogni ze sign language as a teaching language. 

One of the positive measures taken by the strategy is it has identifi ed duty-bearers and their 

responsibiliti esJ 63 However, the other problem of both the policy and the strategy is, they do not 

establi sh effective and transparent monitoring and evaluation procedures, including thorough 

provision for statistical and data coll ection and analysis. Similarl y they do not make provision 

for an effective individual remedy, including judicial remedies and ensure an active role for 

national human rights commissions and di sab ility ombudsmen. FurthemlOre, there IS no a 

mechanism to guarantee adequate minimum and sustainable resource allocations, and seek 

international assistance where resources or knowledge are lacking. 

Equally important point to be noted is it is required to provide reasonable accommodations 364 to 

ensure that the learning environment is accessible for all students with disabilities. However our 

education policy does not address this issue. For further elaboration refer the above section on 

reasonable accommodation (section 4.1.2). 

c) Access to Buildings 

Every building designed to different purposes should be accessible to persons with disabilities 

both their ex terior and interior parts. These include entrances, doorways and ramps; parking 

spaces; toilets, signs and displays; and recreation, such as parks and trails tailored to persons 

with disabilities365 Religi ous institutions, recreational places,366 shopping centers 

36'See article 24(3) (c) of the CRPD. 
J6J According to the strategy these duty bearers are M inistry of education, Regional education Bureaus, schools. 
]"See article 24 (2) (c) & (5) of the CRPD. 
365Entrance lobbies should be large enough to allow free circulat ion of wheelchai rs and double buggies. If the main 
entrance cannot be made accessible, a secondary accessible entrance should be provided, equipped with automat ic 
door opener, a ramp. and a telephone. Inquiry counters should be at a height suitable for wheelchai r users. Changes 
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Isupermarkets,367 sport places (stadiums)368 are not accessible to them. In thi s regard, Ethiopian 

Building Proclamation No. 624/2009 has only a single provision 369 It on ly provides accessibility 

of steps and to il ets whi ch entail other accessibility issues which are mentioned previously are 

totally ignored. Since Article 36(1) orthe proclamation states general terms it is open to abuse. 

As a result it should have to mention detail obligations so that it would not be open to escape 

fro m such obligati ons. More impOltantly the monitoring and supervi sing mechanism is not 

strong. That is why onl y 10% of public bui ld ings are access ible to persons with disabilities in 

Addis Ababa.37o In other words, the remaining 90% of public buildings are not accessible to 

persons with di sabilities. It is reasonable to conclude that the situation would be worse in other 

parts of the country. If buildings of reli gious institutions, educational sectors, justice sectors and 

health sectors are not accessible, obviously they are deni ed the services rendered by these 

institutions. 

Simi larl y the Condominium Proclamation No. 370/2003 does not address the malter even with a 

s ingle provision.371 To avoid this severe problem there is a need to improve both the lega l frame 

work and the practice. 

in leve l should be ramped (no too steep), o r if unavo idable steps should be clearl y marked and have handrails, while 
Ooor surfaces should be slip resistant. Passageways should be wide enough to allow double buggies and/or 
wheelchairs to pass. Lins should be at entrance leve l, with a manoeuvri ng space in front of them, well lighted with 
buttons and signs in Brai ll e and synthetic speech, buttons reachable from a wheelchai r; and Automati c door opener 
reachable by a wheelchai r user. The intemal dimens ions should be o f a similar s ize to enable wheelchai rs or double 
buggies to turn around. Li fts must be automatically self-leve lling. Timing devices should allow sufficient time for 
manoeuvring, and the contro ls should be placed so that they can be operated from a seated posi tion. Amenities such 
as access fac ilities, to il ets and telephones should be clearly sign posted and usable. Unisex d isabled toi let facilities 
should be provided at entrance level. Suffi cient pa rking spaces are needed marked with the international symbol and 
close to the entrance and Stai rs and steps ma rked wi th a contrast ing color. 
3661nduc tion loops should be provided in all theatres, cinemas, hall s, meeting places and sports stad ia . A clear, 
pictorial and vi sible sign should indicate the presence of the loop, and the loop should be switched on. 
367Check_outs in supermarkets and stores should be wide enough for a double buggy or wheelchair. The conveyor 
be lt should make the items accessible to people wi th mobility d ifficul ti es. Seats should be provided near the exi t and 
the check-outs at a choice o f heights. Automatic e ntrance doors and lifts to upper floors are essential. A lock up o r 
safe area for leaving pra ms a nd pushchai rs should be provided. 
368Stad iums with tie red sea ls must include areas access ible to wheelchai r users where they can sit w ith the ir 
compalllons. 
369See Ethiopian Building Proclamation No. 624/2009 , Neg. Gaz. Year 15, no. 3 1.( Art 36 of thi s proclamation 
s tates: II Any public building shall have a means of access suitable for use by physica ll y impaired pe rsons, 
including those who are ob liged to use wheelchairs and those who are able to wa lk but unab le to negot iate steps. 
21 where toilet facilit ies are required in any bui ldi ng, as adeq uate number of such facilit ies shall be made suitab le for 
use by phys ica ll y impai red pe rsons and shall be assessable to the m. 
37o<www.ecdd-erhiopia.org> (last visi ted September 16,20 12). Fana broadcasting co rporationl news on 10 August, 
20 12. 
371 See Condomi niu m Proclamation No. 370/2003, Neg. Gaz. Year 9, no. 95. 
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d) Access to Transportation 

Transportation and public domains need to provide seamless accessible paths of travel to enable 

equitable access to the built environment and services. The ability to access transportation is a 

precondition to the full enjoyment of many human rights by people with di sability. Inadequate 

transpOltation to places of work, education, hea lthcare, recreation, pol ling stat ions and countless 

other venues constitutes a significant barrier to the enjoyment of human rights by people with 

di sabiliti es, and consequently their fu ll participation and inclusion in our communities and 

societies. International human ri ghts law does not recognize a " right to transportat ion" per se. 

Rather; it guarantees the right to libelty of movement, which is elaborated in Article 12 of the 

International Covenant on Civil and Political Rights (ICCPR). 

Transportation constitutes an important means of exercising the right to freedom of movement, 

and as noted by the Committee on Economic, Social and Cu ltural Rights, adequate 

" transportation is cruc ial to the reali zation by persons with disabilities of vi rtually all the rights 

recogn ized in the Covenant."m Failure to provide accessible transportation that truly facilitates 

freedom of movement for people with disabilities not only inhibits their ability to fully enjoy 

human rights, it seriously undermines the very dignity and autonomy of people with 

disabilities.373 

If lack of transportat ion can constitute a barri er to the enjoyment of other rights, what can 

operate as barriers to the provision of adequate transportation for people with disabilities? 

Similar to other instances, barriers in thi s case may include but are not li mited to physical 

372C0 ll1mittee on Economic, Social and Cu ltural Rights, General Comment No.5: Persons with Disabilities, 9112/94. 
E/ J995/22 , para 23 which reads: "Similarly, the fa ilure of Governments 10 ensure that modes of trans po nation arc 
accessible to persons with disabi lit ies greatly reduces the chances of such persons finding suitable, integrated jobs, 
taking advantage of educat ional and vocational training, or commuting to facilities of all types. Indeed, the provision 
of access to appropriate and, where necessary, specially tailored fOnTIS of transportation is crucial to the realizat ion 
by persons wi th di sab il it ies or virtually all the rights recogn ized in the Covenant." 
373Such issues are addressed in the Quinn Degener report (for the UN Office of the High Commissioner for {-Iuman 
Rights) in thc context of the concept of " liberty." Specifically. that report asserts that "it is important to characterize 
inaccessible transport, an inaccessible built environment and an inaccess ible communicat ions environmcnt as factors 
that detract to such an extent from the va lue of liberty thm they call into qucstion its existence for people with 
disabilities." Gerard Quinn and Thercsia Degener ct ai , Human Rights and Disability: The current use and future 
poten ti al of United Nat ions human rights instruments in the context of disability, (Office of the I-l igh Commissioner 
for Human Rights, 2002), p. 24. 
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barriers,374 informational barriers, 375 legal barriers,376 attitudinal barriersl structural barriers -

such as the beliefs of transport operators and employees that people with disabil ities do not or 

should not wish to util ize their services, or that it is sufficient to provide services for people with 

disabilities that are not of the same quality and functional ity as services for the rest of the public. 

Ethiopian law of transportation (Transport Proclamation No. 468/2005) does not address 

appropriately the issue of persons with disability.377 As a result the public transport is not 

accessible to persons with di sab iliti es in Ethiopia. Both the ex isting and the future importing cars 

are not required to be accessible to persons with disab ilities. Furthermore there is lack of 

common understandin g between institutions. The Mini stry of transport and the Road ' s authority 

are not working together to make the transport system. It is not only vehicles that are 

inaccessible but also roads are not constructed according to the demands of persons with 

disabi li ty. Traffic lights are not sound sensitive while crossing-roads (zebras) are color sensitive. 

As a result persons with vision impairments could not identify them and consequently they are 

more vu lnerable to traffic accidents than others which lead them to further disabili ty. All thi s 

obviously is clear violation of the notion of the CRPD. 

Despite the discouraging situations in the legislative measures there are promising activities in 

administrative measures. The Transport Agency has developed its own rules along with its 

survey of study to make public transport services to persons with disabilities. According to the 

Agency' s study all public transport servi ces are not accessible to persons with disabilities.378 

Practically, there are some positive measures that are still undelway especiall y in the city bus 

serv ice. Some of the city buses imported recently are going to be accessible to persons with 

374such as vehicle thresholds that do not permit entry by people with disabilities, sidewalks and streets that do not 
permit access to vehicles or independent mobility by people with disabil ities , transport facilities (such as tra in and 
bus stations) that do not perm it access by people with disabilities or that limit fu ll access to services (including, e.g. 
restrooms, lounges) by people with disabil ities. 
375Such as signage or announcements (e.g. traffic light and zebra roads for blind persons) that cannot be easi ly 
understood by those with sensory or developmenta l disabi lit ies, insuffic ient information regarding the nature and 
availability of transportation services. 
376such as legislative prohibitions against people with disabilities operating or using certain kinds of transport, or 
laws that prohibit people with di sabi lit ies from obtaining and using legal papers (such as passports or other forms of 
identification) that may be needed to facilitate travel. 
377Transport Proclama ti on No. 46812005 , Neg. Gaz. Year II , no . 58. See also Ethiop ian Road Authority Re­
establishment Proclamation N o. 80/1997, Neg. Gaz. Year 3, no . 43 (which does not oblige the contractors to make 
accessible roads to persons with disabilities) . 
378Transport Agency, A survey study on accessibility of publ ic transport to vulnerable persons, (20 11 ). 
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di sab iliti es.J79 These buses are equipped with " lifts.,,38o However, the problem is that their 

numbers are very limited with the assumption of the number of persons with di sabilities are few. 

The problem in this regard is they have to wait a long time to access these limited number of 

buses. The other positive measures stated under the Agency' s rul es are giving priority to persons 

with di sabilities in the lineup, selling tickets, and taking seats381 This is to be implemented by 

the transport operators. 382 

Finally it is important to be noted that the problem of not having legal frame work in this regard 

is it is not possible to oblige the concerned governmental organizations to undertake practical 

measures and make them responsible when they fa il to do so. As a result it would be the good 

will of these institutions to undertake practical measures to make accessible the public transport 

services to persons with di sabili ty. As a result it is indispensible to have a binding lega l frame 

work for the realization of thi s right. At the same time they will have the chance to claim thi s 

serv ice as of a ri ght. 

e) Access to Justice 

It is a broad concept, encompass ing peoples' effective access to the systems, procedures, 

in formation, and locations used in the administration of justice. Persons with disabilities have 

often been denied access to fair and equal treatment before COlllts, tribunals, law enforcement 

officials, prison systems, and other bodies that make up the justice system in their country, 

because they have faced ban-iers. Addi tionally, persons with disabiliti es have been discriminated 

against in terms of attaining posit ions as lawyers, judges, and other officials in the justice 

system. 383 Such barriers not only limit the ability of persons with disabilities to use the justice 

system, but also limit their ability to contribute to the admini stration of justice to society and to 

the community as a whole. All the problems mentioned are true in Ethiopia. The situation is 

more di scouraging in Ethiopia. Since we do not have the legal frame work to treat the situation, 

one could not expect the justice system is accessible to persons with di sabi li ties in Ethiopia. 

379Ibid. 

J80Transport Agency, A rule on access ibi li ty of public transport to vulnerable persons, November, 20 12. 
3811bid. 
3821b . 

383They may contribute the ir own part for the promot ion of accessing justice for other persons with disabilities. 
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It is true that the justice system remedies inequali ty and di scrimination. The abili ty to access 

justice is of crit ical importance in the enjoyment of all other human ri ghts and in the fai r and 

effective admini stration of justi ce. For example, a person with a disability who fee ls that she or 

he has been denied the ri ght to work 384 may wish to turn to the justice system to seek a remedy. 

However, if the justice system fail s to accommodate her or hi s physical, communi cat ion, or other 

disability-related needs, and/or expressly di scriminates against her or him, then clearly denial of 

access to the justice system al so results in denial of protection of the ri ght to work. Similarl y, a 

person with a di sability who has been the victim of a crime may wish to report the crime to the 

police and press charges against the offender385 However, if she or he is denied physical access 

to the police station , clear communication with the police, or access to in formatio n that is 

understandable, then that person may not be able to exercise her or his ri ghts as a victim 386 

To be fully included in society, persons with disabilities need access to justice. 387 As long as 

persons with di sabilities face barri ers to their participation in the justice system, they will be 

unable to assume their full responsibiliti es as members of society or vindicate their rights. 

Accordingly, there are numerous ways in which persons with disabilities are denied access to 

justice in Ethiopia. The following section di scusses some selected areas of denials of access to 

justice for persons with disabi liti es. 

384Art. 27 of the CRPD provides: 
I. States Parties recognize the right of persons with disabilities to work, 011 an equal basis with olhers; th is 
includes the right to the opportunity to gain a living by work free ly chosen or accepted in a labour market 
and work environment that is open, inclusive and accessible to persons with disabilities. States Parties sha ll 
safeguard and promote the realization of the right to work , including for those who acquire a disabi lity 
during the course of employment, by taking appropriate steps, incl udi ng through legislati on, to, inter alia: 
(a) Prohibit discrimination on the basis of di sability with regard to all matters concerning all forms of 
employment, including conditions of recnlitment, hiring and employment, continuance of employment, 
career advancement and safe and hea lthy working conditions; 
(b) Protect the rights of persons wi th disabili ties, on an equal basis with others, to just and favourable 
conditions of wo rk, including equal opponunities and equal remuneration for work of equal va lue, safe and 
healthy work ing conditions, including protection from harassment, and the redress of grievances; 
(c) Ensure that persons with disabilities are able to exercise their labour and trade union rights on an equal 
basis with others; 
(i) Ensure that reasonable accommodation is provided 10 persons with di sabilities in the workplace; 

(j ) Promote the acquisition by persons with disabili ti es of work experience in the open labour market; 
(k) Promote vocational and professional rehabilitation, job retention and return-Io-work programmes for 
persons with disabilities. 
2. States Parties shall ensure that persons with disabi li ties are not held in slavery or in servinlde, and are 
ErOlectcd, on an equal basis wi th others, fr0111 forced or compulsory labour. 

851d. arts. 15-6. 
386See section IV below in th is chapter. 
387 Id. 

89 



i. As Clients 

Remedies for violat ions of human rights often require the intervention of lawyers. The expense 

of obta ining the services of legal counse l and legal processes often discourages those who cannot 

afford them fro m seeking just remedies. Availabil ity, affordab ility, and adequacy are the three 

major challenges to obtaining legal assistance faced by persons with di sabi lit ies. A fourth barrier 

for persons with disabili ties in Ethi opia might be the lack of know ledge by lega l professionals of 

how to work with clients with disabi lities, and a lack of knowledge of the legal concerns faced 

by persons with disabi lities because our legal curri culum does not accommodate the issue. 

In Ethi opia, in addit ion to the general access to j ustice issues confronting persons with 

disabili ties, often poverty prevents these persons fro m util izing the civil j ustice system because 

they simply cannot afford the services of a lawyer. In this case, the right to free legal aid is more 

important for persons with disabil ities in Ethiopia because of their lack of knowledge of the legal 

system and their extreme povertyJ88 That is the reason the 1975 Declaration on the Rights of 

Disab led Persons recogni zes that a ri ght to legal aid is indispensable.389 

Furthermore, as it is mentioned elsewhere, with the absence of the curr icu lum, in law schools, 

lawyers are not trai ned on disabil ity law or on how to work with cl ients with disabilities in 

Ethiopia. Most Ethiopian lawyers do not employ sign la nguage interpreters to aid with deaf 

clients and they do not have materials for persons who are blind since there is no law that obliges 

to do so. They . also have li tt le experience working with disabled persons and minimal 

understanding of the so-called "d isabili ty etiquette," whi ch hel ps in add ress ing and interacting 

with persons with di sabilitiesJ90 

J88The right to fTee aid must also apply in civi l matters. 
389Declaration on the Rights of Disabled Persons, (Art. II of the declarat ion slates: "Disabled persons shall be able 
to avai l themselves of qualified legal aid when such aid proves indispensable fo r the protection of their persons and 
property. If j udicial proceedings are instituted against them, the legal procedure applied shall take their physical and 
mental condition fu lly into account.") See also Access to Just ice: Pract ice Note. United Nations Development 
Programme (Sept. 3, 2004). Available at: <http://www.undp.orgigovemance/docs/Justice_ PN_Engl ish.pdf> (last 
visi.ed May 03,2012). 
39°0 . Ude ll and R. Diller, Access to justice: opening the counhouse door. Available at: 
<hnp: llwww. law.stanford.ecluidispiay/imagesJdynamic/event5 medialOpening%20Courthouse%200oor%20-
%20Brennan%20C'r I.pdf> (laS! visi.ed May 30, 20 t 2). 
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ii. Access to the Courth ouse/physical Accessibility 

It is known that one of the most obvious barriers to access to justice for persons with disabilities 

in Ethi opia is the physica l barriers to the courts and other institutions of the justice system. Our 

courts are not comfortable for persons without disability let alone to persons with disability. This 

remains one of the most egregious problems. Courthouses, the symbols of the justice system, are 

often inaccessible in many ways. Fo r example, inaccessibility includes: steps to and inside the 

courthouse, inaccessible witness chairs and defendant boxes, lack of technology to enable 

persons with di sabilities to understand the proceedings,391 prohi bitions on animals in the 

courthouse despite the fact that they are service animals, and other elements of courthouse 

design. It is appropriate to mention here that there are exemplary court dec isions in thi s regard392 

Contrary to this exemplary court decisions, there is no any law in Ethiopia that obliges the 

courthouses to be accessible to persons wi th disabi lit ies. As it is di scussed previously, similar to 

other public buildings, courthouses are not accessib le to persons with di sabilities. Most court 

bui ldings are very old and deteriorated. 

iii. As Defendants and Prisoners 

Like all members of the community, persons with disabil ities encounter the criminal justice 

391p. Blanck, A. Wilichowski & James Schmeling, " Disability Civil Rights Law and Policy: Accessible Courtroom 
Technotogy," 12 WM. & MARY BILL OF RTS. J. 825, 836 (2004).( He highlights the fact that assist ive 
technology can, in addition to providing access to individuals with disabilities, enhance the experience and accuracy 
of proceedings to non-d isabled individua ls, such as: jurors, judges, and anomeys. He adds "Th is is particularl y true 
when courtroom technology embodies concepts of 'uni versal design,' which enables all participants to engage 
meaningfully in the proceedings.") 
392S01lth African Govemment Information. Equality Court Victory for People with Disabilities. Availab le at: <http:// 
www.info.gov.za/speeches/2004/040224 IS46 100I.htm> (last vis ited May 23, 20 12) [hereinafter South Afri can 
Government Information] ( Esthe Muller, a South African lawyer and also a whee lchair user, filed suit under the 
Promotion of Equality and Prevention of Un fair Discrimination Ac t of 2000 against the Justice Department and the 
Department of Public Works because of the inaccessibi li ty of the courthouses. Accordi ngly in September 2004, the 
South African Equality Court reached a final settlement in which the two government departments admitted that 
they had fai led to provide proper wheelchair access and that this was a fonn of unfa ir disc rimination against Ms. 
Muller and other people with sim ilar accessibi lity needs. See also D. Rcynolds, "Government Sets Date for All 
Courts to bc Accessible" , Inclusion Daily Express, Sept. IS, 2004, Available at: 
<http:// www.inclusiondaily.com/archivesl04/09/ ISI09IS04sacourtaccess.hlm> (last visi ted May 20, 20 12). 
Similarl y, In USA, Several ind ividuals with di sabi lities who were paraplegic and who used wheelchairs filed aclion 
fo r damages and equitable relief, alleging violations of the Americans with Disabilities Act in terms of phys ica l 
access to the courts. (Tennessee v. Lane, 54 1 U.S. 509, 5 12-14 (2004)). In thi s particular case the US Supreme Court 
found Ihat when enacting this law, the U.S. Congress based it on extensive evidence of the "unequal treatment of 
disabled persons in the administration of judicial services and that this has persisted despite severa l state and federal 
legislative efforts 10 remedy the problem .... " T he C01ll1 a lso "[recognized] that failure to accommodate persons with 
disab il ities will often have the same practica l effect as outright exclusion." 
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system as defendan ts. Some studies ind icate that there is a sign ificant percentage of the 

population of individ uals with di sabilities whi ch are incarcerated in greater percentages than m 

the genera l popul at ion.393 In fact there is no data available or a study conducted in Eth iopia 111 

th is case. But it is not easy to assume there are a s ignifica nt number of persons incarcerated m 

Ethiopia. Considering thi s fact individuals with disabil ity who are accused and/or convicted of a 

cri me also must be afforded accessible programs and fac ilities that meet their needs 394 To this 

end the pri ority measure to be undertaken is enactment of laws tail ored to the issue. In this regard 

Ethiopia does not take any legislative measure yet. They are ass imilated with persons without 

disabilities. 

Ethiopian courts usua ll y do not employ sign language interpreters to aid persons with heari ng 

impainnent defendants and they do not have materials for persons who are blind. J95 Despite the 

fact that free legal council is ind ispensable to persons with di sabi lities, they have no access to 

thi s service in Eth iopia396 because of the reason that there is no law in Ethi op ia that ob li ges the 

state to provide free legal service to persons with disabilit ies. The free lega l service in Eth iopia is 

not rendered on the status of the person in charge ra ther it is provided usually depending on the 

393See genera ll y United Nations Office of Drugs and Cr ime, Handbook on Prisoners with Special Needs, at 80-81 
(Criminal Justice Handbook Series 2009). Available at: <http://\Vww.unodc.orgldocumcntslj usli ce-and-prison­
refo rm/ Prisoners-with-special-needs.pdf> (last visited May 20, 20 12). 
394Prisons must have access ible holding cells, includ ing beds, benches, toilets, and bathing facilities. Indeed, the 
goa l of rehabil itation and fe-integration into the community after the sentence has been completed, demands that 
such programs and facilities are responsive to these concerns. 
395The I-Iuman Rights Committee in it s General Comment No. 13 recogn izes the importance of communication in 
judicia l processes in a language a pe rson can understand: "Subparagraph 3 (f) provides that if the accused cannot 
understand or speak the language used in court he is enti tl ed to the ass istance of an inte rpreter free of any charge. 
This right is independent of the outcome of the proceed ings and app lies to aliens as well as to nationals. It is of basic 
importance in cases in which ignorance of the language used by a court or difficulty in understa nding may constit ute 
a major obstacle to the right of defcilsc." Clearly, this concept provides the requisi te reasonab le accommodation that 
allows a defense to persons who are deaf and use sign language to communicate with others, and to persons who are 
blind and cannot read standard print. However, Sign language is not yet recogn ized as a language in Ethiopia. The 
right of all persons charged wi th a criminal offence to be info rmed prompt ly and in detail in a language which they 
understand of the nature and cause of crimina l charges brought against them, enshrined in paragraph 3 (a), is the fi rst 
of the minimum guaran tees in criminal proceedings of article 14. This guarantee applies to all cases of criminal 
charges, including those of persons not in deten tion, but not to criminal investigat ions preceding the laying of 
charges. The righ t to have the free assistance of an inte rpreter if the accused cannOI understand or speak the 
language used in courl as provided for by art icle 14, paragraph 3 (f) enshrines another aspect of the princip les of 
faimess and equality of a rms in crimi nal proceedings. Simi lar not ion is reflected in its Genera l comment 32. 
3%Despi te Art 20(5) of the FO RE constilut ion provides:" Accuscd persons have the right to be reprcscnted by Icgal 
counsel of their choice, and, if Ihey do not have su ffic ient means 10 pay fo r it and miscarriage of justice would 
result, to be provided with lega l representa tion at state expense:' 
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amount penalty that might be imposed on the offender. 397 As a resu lt they are denied their 
fundamental right. S imilarl y they are denied the prison services because of the inaccessibility of 
the facil ities. To sum up the issue generally, no attention is given to them in the criminal legal 
frame work of Ethiopi a. 398 As a result one could not find a single provision in this case both in 
the criminal code and in the criminal procedure code. Furthermore, the Federal Prisons 
Conuni ss ion Estab li shment Proclamation No. 365/2003 399 has totally ignored the matter. It is 
unfortunate the proc lamation does not incorporate a single provision regarding persons with 
disability while there might be a significant number of persons with disabi li ty in prisons. Both 
the Criminal code and the criminal procedure code do not enterta in the matter at hand. The 
criminal code talks only the proceedings of persons with mental illness4 00 

iv. As Victims of C rimes 

It is a common knowledge that Persons with disab il ities are more vulnerable as victims of 
crimes40

] from both strangers and persons who know them than persons without disability. 
However, the di fficult experience does not end after the alleged crime is over, because often the 
police and other elements of the legal system treat persons with disahili ties poorly when they 
seek to redress the wrong402 Police stations are often inaccessible, police do not know how to 
work with victims with disabilities, sign language interpreter services are not available, and 
material s in alternati ve formats for victims who are blind are not provided 403 Often the most 
serious barrier is that persons with disabi lities are not believed or are not viewed as credible and 

397See Art.20 (5)of the FORE constitut ion (practica ll y Miscarriage of justice is considered by the courts when the penalty that might be imposed is heavy). 
398See Federal Prisons Commission Establishment Proclamation No. 365/2003, Neg. Gaz. Year 9, no. 90. 
399 tbid. 
400See art icle 129-133 of the criminal code. 
401 l-l ome and Sexual abuse nnd exploitation (Women and girl s with disabi li ties - living at home or in institutions -are frequentl y exposed to sexual violence and exploitation because of dependency and inability to report to the police). 
402S. Ortolcva, " Inaccessible Juslice: Human Rights, Persons with Disabili ti es and the Legal System," ILSA J.lnt' l & Comp.L. 28. 3 17(201 1). 
403T he International Criminal Court requires taking into account the needs of all victims, including persons with disabil ities. Under Rule 102, on communications other than in writing, "[w]here a person is unable, due 10 a disabi li ty or illiteracy, to make a wri tten request, appl ication, observation or other communication to the Court, the person may make such request, appl icat ion, observation or communication in audio, video or other electronic form." These provisions are preliminary steps in addressing how persons with disabil ities should be treated in the context of the Internat ional Criminal Court. 
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reliable witnesses by police and prosecutors4
0

4 

There are a number of challenges for disabi lity-based hate crime reporting. For instance, hate 

crimes against people with di sabilities are often never reported to law enforcement agencies405 

The victim may be ashamed, afra id of retal iat ion, or afraid of not being believecl. 406 The same is 

true for other crimes like infa nti cides. The victim may be reliant on a caregiver or other th ird 

party to repOit the crime, who fails to do S0407 Or, the crime may be reported, but there may be 

no reporting of the vict ims' di sability, especially in cases where the victim has an invi sibl e 

di sability that they themselves do not divu lge. 408 Ethiopia 's lega l system does not provide a 

mechani sm for effective redress whenever there is a violation of rights whi ch art.2 of the ICCPR 

obl iges contract ing state parties to do SO.409 More importantly, when we scrutini ze Art. 13 of the 

CRPD, it only provides procedura l and age-appropriate accoI1lmodations4l0which entails other 

issues are set aside. More importantl y the Ethi opian lega l system, does not devise an appropriate 

procedural accommodations for persons with di sability as ob li ged by the CRPD to govern the 

matter in the pol ice stations, prosecution offices and courts. 

f) Access to Mass Media alld l eT 

Access to mass media applies both as users and subjects of it. This section discusses the issues 

on one hand as the audience and as activist on other hand. The media - television, radio, 

newspapers, magazines, the internet, social media and other forms - play an important role in 

404See the movie with a title of "Blind wi tness" (the movie main ly shows how a person with visual impairments 
could identify criminals by their footsteps). 
405 Leadership Conference on Civi l Rights, Confronting the New Faces of 1·late: I-late Crimes in America 2009, I-Iale 
Crimes Against Individuals with Disabi lities. available at: 
http:// www.civ ilrights.orglpublications/hatecrimcs/disabilitie5. 11 11111 (last visited May 20, 2012). It states that 
"Perhaps the biggest rcason for underreporting or disabi li ty.based hate crimes is that disability-based bias crimes are 
all too frequently mislabeled as "abuse" and never directed from the social service or educat ion systems to the 
criminal justice system. Even very serious crimes--includi llg rape, assault , and vandal ism--are too frequent ly labeled 
"abuse.'" 
406 Ibid. 
4071d. Even some times the caregivers themselves commit these crimes. 
4os0avid; supra note 390. 
409 A 11. 2(3)(a) of the ICCPR provides "Each State Pally to the present Covenant undertakes to ensure that any 
person whose rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding 
that the violation has been committed by persons acting in an official capacity. See also arl.8 of the UD I-I R. 
410SCC art.13(1) of the CR PD provides: "States Parties shall ensure efTeclive access to justice for persons with 
disabili ties on an equal basis with others, incl uding through the provision of procedural and age-approp riate 
accommodations, in ord er to facil itate their effective role as direct and ind irect partic ipants, including as witnesses, 
in all legal proceedings, including at investigative and other preliminary stages". 
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influenci ng publ ic OPJn IOI1 and all itudes4 11 The choice of words, images and messages can 

determine perceptions, attitudes and behaviors . It can also define what does or does not matter to 

individual s and the world arou nd them. 

I-low people with di sab ilities are portrayed and the frequency with which they appear in the 

media has an enormous impact on how they are regarded in society. Whi le there are some 

disability-specific media programmes in Ethiopia, such as television news and rad io 

progr~mmes"l2 disabled people rarely appear as part of mainstream programmes. When they do 

appear, they are often stigmatized or stereotyped, and may appear as either objects of pity or 

super heroic accomplishment and endurance. Including them in regul ar programmes on 

television and rad io in additi on to other types of media can help provide fair and balanced 

representation and helps to counter commonplace stereotypes that perpetuate negati ve 

perceptions of di sab led persons. Portraying people with di sabil iti es with dignity and respect in 

the med ia can help promote more inc lusive and tolerant societi es4 13 

This has a multiple purpose. First, s ince as a group, they are often subject to discrimination or 

exclusion from basic services such as health, education, training and work opportuni ties. Thi s 

leaves many disabled people and their fami ly among the poorest414 and most marginalized 

popul ations. Second, in Ethiopia, persons with disabilities often lack access to information about 

policies, laws and improvements in programmes and services that directly affect them. This 

knowledge gap perpetuates their exclusion from mainstream social, economi c and political li fe. 

Promoting the inclusion of people with di sabi lit ies requires the recogn ition of all people as fu ll 

members of society and the respect of all their rights. Inclusion also involves ensuring the 

participation of people wi th disabilities in all basic services avai lable to the general population 

and the remova l of barriers - physical, attitudinal, legal , regulatory, poli cy, communi cation - that 

prevent them from fu lly participating in society. What is more, promoting equali ty of 

411 1t is olle of the obligat ions of state parties to make awareness (art.8 of the CRPD). See also Office of the United 
Nations High Commissioner for i-iuman Rights And Reports of the Offi ce of the High Commiss ioner and the 
Secreta ly~General , Thematic Study: Enhancing Awareness and Understand ing of the Convention 0 11 the Rights of 
Persons with Disabilities, AlHRC/ I0/48 , 10th Sess., Jan. 26, 2009, 57 (2009). 
412There is a sign language news programme every Friday 011 ETV. In addition there are other programmes 
especially when the parliament meets. The radio programme is on Fanna broadcasting corporat ion every 
Wednesday. 
413 Ra ising awareness is one of the obligations of the contracting parties to the CRDP (art.8). One of the modalities to 
undertake Ihis obligat ion is via mass media. 
414The World Bank, available at; <http://youthi nk.worldbank.orglissues/di sabilit ies/,> (last visited May 10,20 12). 
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opportuniti es and access to services and information for people with disabi li ties is also critical to 

strategies for red ucing poverty, a shared objective of the in ternational communi ty41 s 

Similarl y the blind and visua ll y impaired have littl e access to newspapers and other fo rms of 

printed media in Ethiop ia416 The press med ia is not prepared in Braille. Simi larly Television 

services are not accessible to people who are deaf in Ethiopia 4 17 

To date di gital media hold great potential for people with di sabilities for this simple reason: 

digi tal tex t is not inherently visual, audible, or tactile, but rather may be rendered in many 

different fOIll13ts, including large print, speech, video, and Braille. Digital technology can make 

it much eas ier to share information in multiple, or " redundant," formats, so it is far more likely 

that an online user can get text when audio is presented and audio when visual information is 

presented.4I8 People with mobil ity di sabilities may also benefit, as voice dictation and on-screen 

keyboards can eliminate the need to physically flip through pages or type. 

Newspaper and magazine sites- as well as the websites of news and entertainment shows- often 

create extra video clips that are available onl ine only. More often than not, the video content on 

these sites is not accessible via closed captioning or via video description . Such balTiers are 

415Media Guidelines For The Portrayal of Disabil ity. Avai lable at: 
< http://www.i lo .orglwcmsp5/groups/public/@ed emp/@ifo ski lls/doclimenls/publi ca lion/wcms 127002.pd f.> (last 
visited May 15,20 12). See also Representat ion of people with disabil ities in the Broadcast Media. Ava ilable at: 
<http: //www.nda.ie/clltmgmlnew.ns f/0/588299 199 D4C28C780257 5 F500296 I 34/$F ile/Representation of People 
with Di sabilities in Iri sh Broadcast Media A review of other jurisdicti ons.pdf> (Jast visited June 10, 2012). 
People with Disabil iti es Traditional Media: Progress and Setbacks. Available at: <http://tral1sition.fcc.gov/osp/inc­
report/INoC-24-Peoplc-wi th-Disabili ti es.pdt> (last visited June 10, 2012). 
4J6 1t is possible to provide service that transmits newspaper text in a com puter format that is accessib le to "screen 
readers" Ihal convert text to speech. 
417There is no law in Ethiopia that requires TV sets and other video programming devices 10 offer in terfaces that 
allow people who can no I adequately see on-screen menus 10 receive audio prompts to help them selec i 
programming, change channels, and acti vate other controls. 
418 Many websiles offer material in both audio and visual fonnals but, crucia ll y, even when they do not, new 
technologies, such as screen readers, can make sites accessib le to people who are blind or visuall y impaired. This 
technology can translate wr itten text into audio. There also is technology available that makes it poss ible for deaf­
blind people to read Internet text through a Braille terminal connected to a screen reader. Such adapt ive technologies 
have enabled many people with disabilit ies to become earl y adopters of digital technologies. But while many 
websites are screen-readable , many are not--or they have subsets of content that are nol. For people with disabilit ies 
to fully benefit frolll the web, content needs to be coded in ways that are compatible with ass istive technologies. If a 
link to an article is depicted only graphically, without an accompanying text label or "ah tag" Ihat can be voiced by a 
screen reader, Ihen its content is effecti vely inaccess ible 10 a web surfer who is blind. Similarly, if an article on a 
web page lacks organizational structure, such as section and article headings, it can become impossible for an 
ass istive technology user to fi nd the main content amidst surrounding, extraneoll s information, such as advertising or 
extemallinks. 
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compounded when the controls used to operate the video players, typically embedded in their 

web pages, are al so not accessible to people with low or no vision . People with disabilities 

seeking to obtain news and information via their mobile smart phone al so confront difficulties. 

These and other problems can be avoided only when accessibi lity legislations, which specify 

fea tures that web creation software shou ld have in order to produce accessible content , are 

enacted. When followed , these legislat ions would enable people who are blind to receive 

synthesized speech output using text-to-speech technology to get access to email , website 

content, SMS messages, and just about anything on the intemet that is in text. But Ethiopia does 

not have a law which governs this issue. 

In short, there remain significant barriers to new media for people with di sabilities in Ethiopi a. 

New technologies have tended to neglect thi s community in Ethiopia because developers and 

manufacturers are not forced by laws to respond through compliance with persons with 

disabilities. Since new media technology may have inherent advantages that make it more 

disability friendl y- policymakers in Ethiopia should address accessib ility issues and companies 

both in the country and abroad incorporate accessible features into the designs of their 

products4 19 However, our Communi cations Act (Teleconununication Proclamation No. 4911996) 

d . 420 oes not reqUire telecommunications equipment and services to be usable by people with 

disabilities.421 

Similar to the communications act, both the broadcast and the media and information 

proclamations (Broadcasting Service Proclamation No.533/2007 and Freedom of the Mass 

Media and Access to Information Proclamation No. 59012008) do not provide even a single 

provision regarding the accessibility of those services to persons with di sability. 422 Ethiopian 

419 Id. 

420This requires manufacturers and service providers to identify accessibility barriers and ensure the usability and 
compatibility of equipment and services throughout their product design, development , and fabri cation processes. 
42tTelecommunicati on Proclamation No. 49/1996, Neg. Gaz. Year 3, no.S . See also Telecommunica tions 
(Amendment) Proclamation No. 28 1/2002.Teiecommunical ion Services Council of Mini sters Regulations No. 
4711999. Ethiopian Telecommunicat ion Corporation Establishment regulation IAmendment! counci l of Ministers 
Regulation No. 93 /2003. Ethiopian Telecommun icat ions Corporation Establishment Regulations IAmendment! 
Council of Ministers Regulations No. 9912004. 
422See Broadcasting Service Proclamation No .5 33/2007, Neg. Gaz. Year 13, and no.39. Freedom of the Mass Media 
and Access to Information Proclamation No. 59012008 , Neg. Gaz. Year 14, no. 64. 
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l 

Radio and Television Agency Establishment (Amendment) Proclamation No, 73/1997 has said 

nothing in thi s regard. 423 

Generally, there is no considerable momentum and activity in Ethiopia at all levels (legislation, 

policy and practice) and involving all actors (l egislators, broadcasting regulators, broadcasters 

and di sab ility organi zations), geared to improving the representation of persons with disab iliti es 

in the media. 

We do not have di sability legislation which creates obligations for the media on accessibility and 

the representation of persons with disabilities. We have no legislative obligations outside of 

internal employment equality obligations that could impact either directly or indirectly on the 

representation of persons with disab ilities4 24 There need to be a legal obligation to improve the 

representation of people with disabilities in the media through an inclusive media outlet that 

defines a ll people by their tal ents and the quality of their stories, rather than by di sability. 

Together with the media, Infonnation and Communications Technology (lCT) has the potential 

both to enhance access for people with di sabilities and to contribute to creating barriers. Barriers 

have ex isted and sti ll ex ist today with telephones, television, the Internet and other information 

technology in Ethiopia.425 It is important to note that peop le with di sabil ities have many different 

accessibility needs and that there are different ways to make technology accessible and that new 

accessibility needs emerge as technology changes. 

Many of persons with di sabilities have no access to basic means ofconununication and accessing 

infonnation both in rural and urban areas in Ethiopia 426 This is because of its format, in the case 

of people with sensory impairments, or because of its complexity, in the case of people with 

423See Ethiopian Radio and Television Agency Establishment (Amendment) Proclamation No, 73/1997, Neg. Gaz. 
Year 3, no. 36. 
424See Employment persons with disability proclamation. 
425Connecling Persons with Disabilities through Information and Communication Technologies (l CT) and Mobile 
Phones in Rural areas. 
Avai lable al: <http://usof.gov.in/usof-cms/disabled letterfUSF%20accessibility%20framework%20document­
%20Collcept%20paper.pdf> (last visit ed May 23 ,20 12). See also Planning and access for disabled people: a good 
practice guide. Available at: <Disabled Persons' Access> (last visited May 23, 201 2). 
4261bid. See also Moving Towards Disability Inclusion. Avai lable at: < hup://www.ilo.org/wcmspS/grou[l:sJpubJic/.­
·ed emp/u·ifp skills/documents/publicatioll/wClllS 161522.pdf> (last visi ted June 12, 2012). 
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intellectual impairments. Inabil ity to access physical or infonnation structures wi ll inevitably 

undermine the effective enjoyment of a great ma ny ri ghts. As a result they are left out of 

mainstream education and emp loyment opportunities and are unabl e to lead a li fe of inclusion, 

independence and di gni ty. 

In the in formation society, enjoyment of all o ther ri ghts, such as education, employment, 

recreation, access to public information, etc are inextricably interwoven wi th access to 

electronics and information and commun ication technologies (lCTs). This is especiall y so in the 

contex t of persons with disabiliti es, since many of them depend solely upon the ava ilability of 

assistive technology and Internet connectivity to access information. 

Finally, acco rding to article 8 of the CRPD, Ethiopia as a state party to the convention, is ob liged 

to raise awareness to avoid stereotypes and negative attitudes towards persons with disabilities. 

One of the best ways of rai sing awareness is through mass media. 

4.3 Budgeting 

It takes resources to real ize a ll rights recognized unoer the C RPD and a government's capacity to 

real ize those rights is very significantl y affected by how much money it has to spend and how it 

spends it. As it is cl earl y indicated above (reasonab le accommodati on section), contracting 

parties usuall y cla im there is resource limitations for the reali zation of socio-economic ri ghts. All 

the issues of reasonable accommodations and accessibility directl y rai se the matter of adequate 

budgeting. 

Under present arrangements in Ethiopi a the budget for persons with disability is not treated 

separately. In fact it is not advisable to entertain the matter separately. Rather it is highly 

recommendable to mainstream the issue of persons with di sabil ity into every Ministry along with 

appointing a foca l person. It is, however, equally important to give due attention to budgeting in 

each sector. It is not appropriate to prepare the budget gross ly in the sector. In each sector there 

should be a separate budget break down showing how it would be spent. That is to mean how 

much is allocated to departments and how money is allocated within program /projects. It is the 
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mandate of the focal person to assure its implementation. [n reality, however, we do not have 
both the legal framework and practice preccdent427 

It is worth to mention at this juncture the rol e of civil societies . They have tremendous positive 
contribut ions both in prepari ng and fulfilling the budget defi cit. They could make 
policy makers sensitive and create public pressure on issues at hand as well as promote 
awareness of government performance. As it is di scussed In detail above, the cha ri ty 
proclamation has a negative impact in thi s regard. 

4.4 The Role of National Human Rights Institutions (NHRls) 

It is obvious independent monitoring bodies have a s ignificant role in the case of persons with 
di sability equal to, if not more, like in other scenarios. These institutions are an important 
mechanism to promote and ensure the implementation of the Convention. 

NHRls should be establi shed in compliance with the Princ ipl es relating to the status of national 
institutions for the promotion and protection of human rights (The " Pari s Principles") adopted by 
the General Assembly in 1993 428 transmilted by the ConU11ission on Human Rights in 1992. 429 

The Eth iopian Human Rights Commission43o and Institution of Ombudsman43
] have been 

established by law in 200. 

These institutions should be provided with the necessary human and financial resources (which 
might include donor assistance) to receive, monitor and investigate complaints from or on behalf 
of persons with disability on violation of their rights. The mandate and powers of national 

427CRC concluding observation on Ethiopia, CRe/e /ETH/CO/3, I November 2006 ( it is important to note thai the observation is specific to chi ldren with disabil ity). 
428Principies relating to the status of national institutions for the promot ion and protection of human rights (The "Pari s Principles"), General Assembly reso lut ion 48/ 134 of 20 December 1993 (These minimum standards provide guidance for the establishment, competence, responsibi lities, composition, including pluralism, independence, methods of operation, and quasi-judicial acti vities of such national bodies) . 
429Commission on I-hllnan Rights resolution 1992/54 of 3 March 1992 
430 Ethiopian I-Iuman Rights Commission Establishment Pro. N o. 2 10, Neg. Gaz. Y ear 6, no. 40[hereafter human rights proclamation]. 
431 1nstitutioll of the Ombudsman Establishment proclamation No. 2 11, Neg. Gaz. Year 6, no. 4 1[herea fter Ombudsman proclumalion]. 
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institutions may be meaningless, or the existence of their powers limited, if the national 

institution does not have the means to operate effectively to di scharge its powers432 

Furthermore these institutions shou ld be access ib le to persons with disabilities. Despite this fact 

now a days these institutions are located only in Addi s Ababa. and in some main regional towns. 

As a result they are not accessible to many of persons with disability. 

Whil e persons without disability and persons with di sabi li ty alike need independent N\-IRls to 

protect their human rights, additional justifications exist for ensuring that persons with 

disabil ity' s human rights are given spec ia l attention . These include the facts that the situation of 

persons with disabili ty makes them particularly vulnerable to human rights violations; their 

opinions are still rarely taken into account; most of them are banned to playa mea ning ful l role 

in the political process; and they encounter significant problems in using the judicial system to 

protect their ri ghts or to seek remedies for violations of their rights cause of various reasons. 

While the Ethiopian \-Iuman Rights Commission establi shment proclamation apparently 

empowers the Commission to treat the issue of children and women:33 but it fail s spec ifica ll y 

mandating the Commission to entertain the matter of persons with disabili ty. The same is true for 

the Institution of Ombudsman4 34 

Despite this limitation there is still a room for the Conunission to address the matter of persons 

with disability. There is a general mandate of the Commission to ensure that human rights and 

freedoms are respected by all organs of the state435 The most important thing is the Commiss ion 

has a wide ran ge of power to handle cases . It can receive and investigate al l complaints on 

human ri ghts violations made against any person, save cases brought before the \-louse, the 

\-louse of the Federation, Regional Councilor before the courts of law, at any level4 36 The great 

limitation of the proclamation is it does not give a quasi-judicial power. More importantly the 

Comm ission has no freedom from forms of financial control that might affect its independence. 

432CRC General Comment No.2, thirty-second session, CRClGC/200212 , 15 November 2002, para. I I . 
4JJSee article 8(2) (c) of the human rights proclamation. 
4J4See article 8(2) (c) of the ombudsman proclamation. 
435See article 6( I) of the human rights proclamation. 
436 Jd, article 7. 
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Similar to the Commission the Institution of Ombudsman has a general mandate to entertain 

cases which obviously may include the issue of persons with disab ility. It has a power to receive 

and investigate complaints in respect of maladministration; and conduct supervision, with a view 

to ensuring that the executive carries out its functions in accordance with the law and to 

preventing maladministration 437 Its decision, however, is not binding rather it has a 

recommendation status. 438 More importantly, since it is not free from financia l control there is a 

doubt on its independence. 

The CRC, however, is very concemed of the lack of information on their work4 39 Furthermore, 

these institutions are encouraged to submit additional reports directly to the Conu11ittee by 

themselves 440 But it is not done practically in Ethiopia. 

Regarding their composition it is a necessity that they should ensure their composition includes 

pluralistic representation of the various elements of civil society involved in the protection and 

promotion of human rights441 In this regard both the Human Rights Commission and 

Ombudsman Insti tute do not address this fundamental issue442 Their composition is not 

diversified rather they are only from the judicial and legislative sectors. 

4.5 Conclusion 

To conclude the whole idea, the issue of reasonable accommodation is usually connected with 

the right to work and employment. However, close reading of various provisions of the CRPD 

reveals the fact that it extends to other fundamental rights (education and health) specifically the 

definition given by the CRPD ascertains this argument. Having this in mind, reasonable 

accommodation has a significant application with regard to employment matters. Accordingly it 

is any modification or adjustment to a job or change in the work environment that enables a 

qualified app licant with a disability to compete equally or a qualified employee with a disabi lity 

to perform the essential functions of the position. It is important to note that it is applicable from 

the very moment of application of employment to its termination. 

437See art icle 6( 1),(2) & (3) of Ombudsman proclamation 
438 td, al1.6(4),(5)&(6) of Ombudsman proclamation 
439See supra note 427,Para 14. 
440 Ibid 

441See supra note 432. 
442See article 17 of Ombudsman proclamation 
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Pertaining to the CRPD and the Ethi opian employment of persons with disability proclamation, 

denial of reasonable accommodation amounts to discrimination. As a result both the CRDP and 

Employment of Persons with Disability Proclamation are part and parcel of anti-discriminati on 

laws. Hence both the CRPD's and empl oyment law's reasonabl e accommodation requirements 

shou ld be properly understood as a mechani sm for ending discrimination against people with 

di sabilities by requiring the remova l of those workplace obstacles whose presence reflects 

society's di sregard for and devaluation of people with disabilities. Provision of reasonab le 

accommodation to persons with di sability is not to do a special favor to them rather it is to give 

an equal opportunity. 

There are some loopholes under the Ethiopian employment of persons with disability 

proclamation that might be abused by the employers. More importantly we do not have a 

reasonabl e acconunodation requirement in other rights. 

Even though access ibility is one of the principles of the CRDP, Ethiop ian lega l system, 111 

various situations, has not addresses appropriately the matter. Because of the absence of 

legi slations in the area of accessibility, persons with di sabilities are denied their right to hea lth , 

education, buildings, transport, justice and mass media and information technology in Ethiopia. 

As a result persons with disability could not use those services and facilities equally with other 

persons the country is providing for. 

With regard to budgeting, Ethiopia does not have both a legal frame work and practical 

precedent to adequately address the matter of persons with disabi lity. 

Finally, even though, Human Rights Commiss ion and Institution of Ombudsman are establi shed 

by law, they are not mandated specifically to address the matter of persons with disability. 

Furthermore, they have no a quasi-judicial power and their composition is not pluralisticall y 

representative. More importantl y their independence is under doubt cause of the financial issues. 
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on the Rights of Persons with Disabilities (CRPD). The simple reason for this conclusion is other 
soft and hard laws which indicated above only mention very limited rights. They do not 
incorporate all rights in a single instrument which is unexpected. Opposed to these instruments 
the CRPD is all inclusive and it addresses all human rights comprehensively. 

Following the entry into force of the United Nations Convention on the Rights of Persons with 
Disability (CRPD), disability is increasingly understood as a human rights issue. Disabi li ty is 
also an important development issue with an increasing body of evidence showing that persons 
with di sabilities experience worse socioeconomic outcomes and poverty than persons without 
di sabilities. 

In the past, persons with disab ili ties suffered from a relative "invi sibility", and tended to be 
viewed as "objects" of protection, treatment and assistance rather than subjects of rights. This 
model towards persons with di sabilit ies, commonly referred to as " medical model" or "welfare 
model" of di sabi lity, focused on the persons' medical traits (such as their spec ific impairments), 
and had the effect of locating the "problem" of disability within the person, viewed as an object 
for clinical or welfare interventions. 

As a result of these model s persons with disabilities were excl uded from mainstream society, and 
provided with special education schools, sheltered workshops, and separate housing and 
transportation on the assumption that they were incapable of coping with either society at large 
or all or most major life activities. They were also denied equal access to those basic rights and 
fundamental freedo ms (e.g. hea lth care, employment, education, vote, participation in cultural 
activities) that those who enjoy them take for granted . 

International instruments possessed vestiges of the medical model by assuming indi viduals are 
di sabled due to " special" medical problems that require segregated social services and 
institutions as remedies. 

Critics of the medical model focused on its inherent narrowness, limitat ions, and its concept of 
the indi vidual "experience" of impairment as being too simpli st ic. Furthermore, medical model 
programs that are institutionally based are al so very costly. 
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The social model of di sabi li ty, in contrast, sees disability as a soc ially-created problem and not at 

all an attribute of an indi vidual. Thus, the social model of disabi li ty recogni zes that the 

disadvantages often associated with di sability do not flow inevitably from mental or physical 

impainnents per se, but instead flow fro m social systems and structures. Within th is framework, 

disability demands a poli tical and soc ietal response, since the problem is created by an 

unaccommodating physical envirollment brought about by att itudes and other features of the 

social environment. 

Despite its signifi cance contribution, thi s model is subj ect to severe criti cisms. Primari ly it 

di scredits medical or technological attempts to cure or amel iorate the impairment giving rise to a 

di sability. In other words, as it is ma inl y puts the problem on the society, it totally neglects the 

positive contribution of medication. The second criticism is it has neglected economic, social and 

cultural rights. 

The forth model is the citizenship model. The introduction of conu11llllity-based rehabilitation 

(CBR) into the mainstream of the health system and an extensive review of the literature shaped 

the construction of the framework of the citizenship model. It identi fied the need to bridge the 

dichotomy of the medi ca l and social models by using an integrated development approach. 

These represent core strategies for poverty reduction and integration. Stepping out of the poverty 

cycle wi ll only be achieved when publ ic and private sector institutions, commun ity programs, 

and all sectors ma instream disabili ty. Accordingly, the citizenshi p model represents an 

intemational development paradi gm in which people with di sabilities deserve and aspire to have 

the same opportuniti es as other ci tizens of their communi ty. 

Finally the bio-psychosocia l model came from the publication of the International Classificati on 

of Functioning, Disabili ty and Health (ICF) in 200 1. This model integrates features of both the 

medical and social frameworks. Accordingly thi s model assumes disabi li ty is always an 

interaction between features of the person and features of the overall context in whi ch the person 

li ves, but some aspects of disability are almost entirely internal to the person, while another 

aspect is almost entirely ex ternal. In other words, both medical and social responses are 

appropriate to the problems associated with di sability; we cannot wholly reject either kind of 

intervention. 
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The bio-psychosocial model posits that biological, psychological (which entail s thoughts, 

emotions, and behaviors), and social facto rs, all playa significant role in human functioning in 

the context of di sease or illness. Indeed, hea lth is best understood in terms of a combination of 

biological, psychological, and social factors rather than purely in biological terms. 

Since this model acknowledges that whether a person performs a socially expected activity 

depends not simply on the characteristics of the person but al so on the larger context of social 

and physical environments, as a result, it offers a much broader focus of activities at both societal 

and individual levels to minimize disability. 

This model articulates, disability, social exclusion and marginalization of persons with 

disabilities are the result of complex interaction of all the aforementioned factors. Hence, it 

suggests there is a need of integrati ng various models to avo id these problems. 

The next issue is a state party obligation to the CRPD. Similar to other intemational human 

rights instruments, the CRPD imposes three types or levels of obligations on States parties: the 

obligations to respect, protect and fulfill. The obligation to respect the rights of persons with 

disability requires States parties to refi'ain from interfering directly or indirectly with the 

enjoyment of those rights stated under the convention. 

The obligation to protect requires States parties to take measures that prevent third parties 

including state actors from interfering with the enjoyment of the rights of persons with di sability. 

The obligation to fulfill includes the obligations to provide, facilitate and promote those rights. It 

impl ies that States parties should adopt appropriate legislative, administrative, budgetary, 

judicial and other measures to ensure its full realization. This without doubt rai ses the question of 

resources and thi s is the situation where developing states try to escape responsibili ty on the 

ground that their meager resources are not sufficient to live up this obligations as required. 

However, the CRPD has placed its own so lution-intemational cooperation. Accordingly 

developed states have the obli gation to provide financial and technical assistance where 

demanded by developing states. 

Accordingly article 4 of the CRPD makes specific reference to the obligation of States parties to 

adopt legislative measures as a matter of genera l ob ligat ion. Notwithstanding the degree of 

autonomy that States enjoy in deciding the strategies to implement the Convention at the national 

107 



level, treaty bodies have consistently recognized that In many instances legislation is highly 

desirable and in some cases may even be indi spensable. 

Taking legi slative measures is one of the most sign ifi cant forward steps for the realization of 

rights of persons with di sability. Among these adopting legi slati ve measures abolishing any laws 

which are directly in conflict with the rights of persons with disabi lities is the prior measure. As 

a result any national legislation that restricts the rights of persons with di sabi lities on the grounds 

of their disabilities is naturally in conflict with the Convention. Whenever this happens, it will 

require the abolition the law automatically. It is important to note that these legislat ive measures 

should be accompani ed with stringent regulation and monitoring of the practice. The laws should 

not be paper tigers rather it is more important to put them on the ground. 

In this regard this research finds that Ethiopia has various laws that need to be repealed since 

these laws are incompatible with the CRPD. The first is article 41 (S) of the FDRE constitution 

which articulates both a mixing of a charity and medical model. These models reflected under 

the constitution clearly reflect the perspective on the rationale for the policies and programs 

developed for, with, and by people with disabilities in Ethiopia. However, as it is ind icated 

without ambiguity under the CRPD persons with disabilities are not objects, but subjects of 

rights. Similarly it does not specifica ll y put disability as a ground of non-discrim ination. 

The second is art icle SS 1(1) (d) of the criminal code which allows fetus that has a disability 

could be aborted which is selective abortion. This reinforces the discriminatory notion that life 

with a disability is somehow less valuable or not as fulfilling as a life unaffected by a disability. 

In the third place there are some provisions under our civil code which do not recogni ze the legal 

capacity of persons with disabilities. As a result they are restricted from exercising their ri ghts 

such as financial rights and obligations (e.g. disposi ng of property, entering into a contract, 

opening a bank account , making will), family rights and obligations (e.g. marriage and 

parenting, divorce and disowning), voting or expressing a politica l or party preference (e.g. in an 

election, plebiscite or referendum), and decision-making in hea lth and medical context or in 

relation to housing or services (e.g. whether to undergo a particular treatment or enter a hospital, 

rehabi litation center or institution). The provisions stated under the civi l code do not provide for 

supported decision making. All the decision making aspect is exclusively reserved for the 
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guardian and the family counci l. As a result they do not have an equal say in deci sion -making at 

the fami ly and communi ty levels. 

Fourthly there are provisions in our electoral laws that restri ct political participation of persons 

with disabilities. Art. 33(3) (a) of The Amended Electoral Law of Ethiopia prohibits a person 

from registration in an electoral roll who has a mental illness. Similarly according to 311.14 (2) of 

Directive on the Registration of Candidates Number 1/2009 (as amended), to hold an office 

through election, candidates are illegible for registration if they have mental illness. As a result 

this electoral system along with other socio-economic and cu ltural barriers has curtailed the 

political participation of persons with di sability in Ethiopia. 

The tenninology we used to refer to persons with di sabi lities often reflects our attitudes towards 

them. These attitudes are, it is said repeatedly, the most difficult barrier people with disabilities 

face in achieving full integration, acceptance, and participation in our society. Terminologies 

applied in a given legislation clearly show the stand of the state concerning them. In this regard 

there are various degrading terms in our civil code that need to be aboli shed immediately. 

Even though Ethiopia is required, as a state party to the CRPD, not to take measures wh ich have 

retrogressive effect on the promotion of the convention, the legislation on the charity and society 

is against its obligation. This measure is an action whi ch is obviously regressive for the 

implementation of the CROP. 

Finally the right to employment of persons wi th disability proclamation, the on ly law of the 

FDRE that specifi cally and exclusively addresses disability rights, is one of the positive 

measures taken by Ethiopia. Contrary to this promising measure the labor law puts persons with 

disabilities in a di sadvantage position where a reduction of work force takes place. 

In the forth chapter this work found that even though it is the failure of providing reasonable 

accommodation that restricts persons with disability from exercising their rights, it is usually 

connected only with the right to empl oymentl work. Thi s assum ption is totally wrong and it 

should include other rights. Not to be exceptional to this wrong assumption, this issue is onl y 

incorporated under the employment proclamation in the Ethiopian legal system. As a result 

persons with disabilities could not claim it as ofa right in other areas of services. 
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In our lega l system educational sectors, transport service and health service prov iders are not 

required to provide reasonable accommodations. Because of the legal fra me work fai lure to 

address the issue of providi ng reasonable accommodation, th ey are denied all these services. 

Despite the above concl usion, reasonabl e accommodation has a signifi cant application with 

regard to employment matters. Accordingly it is any modification or adjustment to a job or 

change in the work envi ronment that enables a qualified applicant with a di sability to compete 

equa lly or a qualified employee with a di sabil ity to perform the essential functions of the 

positi on. It is worth to mention that it is appli cable from the very moment of application of 

empl oyment to its termination. 

There are some loopholes under the Ethiopian employment of persons with di sability 

proclamation that might be abused by the empl oyers. The criteria stated under the section of 

reasonab le accommodation are not white and black. As a result it puts the di scretion to the 

empl oyers. More detail rules and regulat ions are crucial to make it practical on the ground. 

Stringent supervision and regulating mechani sms are important to avoid the skeptical of 

employers. 

Our legal system fail s to consider incentives to those employers who provide reasonable 

accommodations for persons wi th disability. The incent ives may include reduction of tax or duty 

free importat ion of materials for the purpose of reasonable accommodation. 

Like other antidiscrimination laws failure to provide reasonable accommodation amounts to 

discrimination. Provision of reasonabl e accommodation is not a special favor to persons with 

disabilities rather it is a means to give an equal opportunity so that they can exercise their ri ghts. 

Both the CRPD and the Ethiopian employment of persons with disability proclamation articulate 

that denial of reasonable accommodation amounts to di scrimination. 

The other important finding is because of the absence of legislations in the area of accessib ility, 

persons with disabilities are denied their right to health, education, buildings, transport, justi ce 

and mass media and information technology in Ethiopia. 

Most build ings in the health centers are not access ible to persons with disabilities. Similarly 

medical equipments are hardly possible to be used by them. The health policy mainly focllses on 
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prevention and it ignores secondary and tertiary interventions wh ich are appropriate to persons 

with di sabili ties . 

Inclusive education is not recognized as of a right both at the legislation and policy level. As 

resul t persons with disabilities are excluded from the general education system. They are treated 

either by integration or especial education system which are not effective mode of educati on 

systems. The special schools, often based on the bel ief that persons wi th disabi li ties are 

uneducable and a burden on the mainstream educational system, often were - and remain -

inflexible, non-individual-student specific and they fai l to provide or even offer optimum resul ts 

for their students. This practice of separati ng students with di sabilities can lead to greater 

marginalization from society. 

Ethiopian Building Proclamation has only a single provision regarding persons with disability. It 

lacks detail provisions which ultimately give a room for building owners and construction 

enterprises to abuse it. The regulating and supervising mechani sm is very poor. As a result, most 

buildings, both in rural and urban, are not accessible to persons with disability. Very few 

accessible buildings, it seems, are made on the bless ing of the owners not as a legal obligation. 

More surprisingly the Condominium Proclamation has totally ignored the issue at hand. It could 

be safely assumed that both the legal frame work and the practice are not promising. 

Despite the fact that the ability to access transportation is a precondition to the full enjoyment of 

many human rights by people with di sab ili ty, the real situation in Ethiopia is discouraging. 

Similar to other basic services, access to transportation looks a privilege to persons with 

disability in Eth iopia. Thi s constitutes a significant barri er to the enjoyment of human rights by 

people with disabilities, and consequently their full participation and inclusion in our 

communities and societies. Recently there are promising practical measures undelway to make 

city bus services accessibl e and givi ng priority to persons with disability in vari ous ways. These 

buses are eq uipped with " li fts". However, the problem is that their numbers are very limited with 

the assumption of the number of persons with di sabilities are few. The problem in thi s regard is 

they have to wait a long time to access these limited number of buses. The legislative measures 

lag behind which consequently make impossible to claim the service as of right and make the 

concerned organs responsible when they fail to do so. 
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Furthermore, in most of the occasions, the just ice system is not accessible to persons with 

di sabiliti es. They are denied this fu ndamental ri ght because of various reasons. The main reason 

is the absence of legislations which requires the justice system accessible to them. They are 

denied the service in various ways, for instance as clients, defendants, prisoners and victims. The 

serv ice provided by the justice system is not accessibl e. These include the equipments, bu ild ings 

and personnel. Our lega l system does not address the right both procedurally and substantial ly. 

We do not have di sability legislation whi ch creates obligations for the media on accessibi lity and 

the representation of persons with di sabilities. Many of persons with disabilities have no access 

to basic means of communication and accessing information both in rural and urban areas in 

Ethiopia. As a result they are left out of mainstream education and employment opportunities 

and are unabl e to lead a life of inclusion, independence and dignity. In the information soc iety, 

enj oyment of all other rights, such as education, employment, recreation, access to public 

information, etc are inextricably intelwoven with access to electronics and information and 

communication technologies (ICTs). This is especiall y so in the context of persons with 

disabilities, since many of them depend solely upon the avai lability of assistive technology and 

internet connectivity to access information. 

With regard to budgeting, Ethiopia does not have both a legal frame work and practical 

precedent to adequately address the matter of persons with di sabi lity. As a result there is an 

apparent problem to realize their human rights. Along with allocating adequate budget, it is 

equally important to mainstream and assign a focal person at each Ministry/sector. 

Even though, Human Rights Commission and Institlltion of Ombudsman are established by law, 

they are not mandated specificall y to address the matter of persons with di sab ility. Their mandate 

is very general and vague. Since they have no a quasi-judicial power their decisions are not 

binding. Furthermore, their composition is sector-selective and non-diversi fied. The members are 

on ly from the judicial and legislative organs of the government. It does not contain civil society 

members, professionals and trade unions. The procedure of election and its budgeti ng has an 

impact on their independence. 
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5.2 Recommendations 

The fol lowing reconunendations are put with the assumption of their priority to implement. 

Accordingly, the primary recommendation is abolishing laws. As we have concluded above there 

are various provisions in our civil code wh ich are apparently in conflict with the very interest of 

persons with disabilities. These provisions should be abolished automatically. Specifically 

provisions which do not recognize the legal capacity of persons with disabilities and emphasizes 

substituted decision making should be given due consideration. They have a great impact in each 

and every activity of persons with di sabilities. They are obviously incompatible with the CRPD. 

Equally important is there are few provisions in the criminal code and the labor law wh ich are 

contrary to the interest of persons with di sabiliti es. Similarly these provisions should be 

amended. Generally as a state party to the CRPD, Ethiopia is required to abolish ex isting laws 

which are incompatible with the convention. 

Laws which have a retrogressive effect for the implementation rights of persons with disabilities 

should be repealed. The charity and societies proclamation is an exemplary in this case. Rather it 

necessary to have a comprehensive strategy to increase foreign partners to tackle resource 

limitations for the promotion of rights of persons with di sabi lity. 

The FDRE constitution and other instruments wh ich articulate on the charity or medical model 

should be amended and designed by considering the combination of other models (social, 

citizenship and bio-psychosocial model s). The other option is providing constitutional 

interpretation by the House of Federation si nce the procedure of amending the constitutional 

provisions is very stringent. 

Albeit, recognizing reasonable accommodation in the employment of persons with di sability 

proclamation is a promising measure it is equally important to give it the same recognition in 

other scenarios. As it is mentioned repeatedly it is the social barriers that exclude persons with 

disabilities in the community. Hence, providing reasonable accommodation in various areas is all 

about avoiding the social barriers. [t should be recognized fai lure to provide reasonable 

accommodation constitutes di scrimination. It is to be noted that even in the employment 

proclamation there are some provisions that mi ght be abused by employers. To avoid these 
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loopholes it is a necess ity to have detailed regul ations and rul es. I-laving these detail instruments 

is a great tool to implement the proclamati on in a signi ficant manner. 

In relation to the right to employment a prov is ion in the labor law that put persons with di sab ility 

in a di sadvantage pos iti on with regard to reduction of workers should be amended. 

It is very crucial to increase the politi ca l participation of persons with disabil ity tlu'ough avo iding 

politi ca l, socio-economi c and cultura l barriers. The politica l participation should be in all organs 

of the goverrunent at all levels. Both the ruling party and opposition part ies should have to 

address the matter as a priority in their manifesto/agendas. More importantly the participants 

should not be elected on the bas is of their politi cal affilia tion to the governing party. 

The chronic problems on accessibil ity can be avoi ded only when accessibility legislations, which 

specify each issue as a right, are enacted. More importan tly the enactments should clearly state 

the controlling and regulating mechanisms as well as the responsibiliti es in case of failures. For 

effecti ve implementation, these legislations should be translated into detail regul ations, rules, 

policies and progrmames. The enactments should be developed in a way to give a common 

mandate to various institutions s ince it is not possible to implement them without coordinati on. 

It is equall y advisable to assign a foca l person at every Mini stry/sector along with enactments 

and ma instreaming. Furthenn ore, all ocating adequa te budget in each sector is indispensab le for 

the reali zation of ri ghts of persons with di sability. 0 

Since the chari ty proclamation signifi cantly impedes the activities of civil society organi zations, 

it is very important the govemment should treat excepti onally the civil soc iety organizations 

those engaged spec ifi call y on persons with di sability. More special attention is needed to 

children and women with di sability. 

There should be laws which oblige the collection of data and in formation. The ex istence of 

reli able data and information is a concrete input to develop policies and programmes ta ilored to 

persons with disability. FurthernlOre, the data is a basis for assessing progress achieved in the 

reali zation of rights of persons with disabili ty. 
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It is highly recommended that international donors/developmental aid agencies should put the 

matters of persons with as a mandatory criterion before giving their fina ncial and technical 

support to a given program/project along wi th stringent supervi sions for its implementation. 

It is very crucia l to empower organizations of PWDs to enabl e them signifi cantly participate in 

every scenario concerning them. They should have to demonstrate their meaningful contribution 

to the conununity in order to gain the real attention. 

The Committee on Persons with Disability should urge Ethiopia to prepare its period report 

within a time stated in the Convention. Furthermore, the Committee shou ld provide a concrete 

concluding observation that urges the government to take the necessary measures for the 

real ization of their rights along with effective monitoring mechani sms for the implementation of 

the concluding observations. 

The Human Rights Commission and Institution of Ombudsman should be gIven full 

independence by amending the procedure of election and budgeting as we ll as giving them 

specific mandate in relation to persons with disability. Similarly it is important to consider their 

composition should be pluralistic representative containing professional s, civil society and trade 

UnIons. 

Though, few in number, there are persons with di sabilities who are institutionalized. These 

persons should be deinstitutionalized. The vast majori ty of the needs of people with disabilities 

living in institutions or hospitalized could be more cost effectively provided through alternative 

community-based programs. 

The other recommendation is recogn izing sign language officially as a language and takes other 

measures for the promotion of it in the communi ty at large. It has a multipurpose to realize other 

rights. 

Finally, it is hi ghly recommendable other researchers undeltake further depth analysis on issues 

of hea lth (specifically ElY/AIDS and persons with di sabil ity), transportation, education, media 

and justice; and di sability in relation to women and chi ldren. 
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