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ABSTRACT

Globalization is the last finest triumph of mankind. It is inevitable and irreversible. Free market
Is a major player in globalization. Regional economic integration is a segment of the move
towards globally free market. It is well known economic point of view that trade is created when
countries form integration among themselves. Simultaneously, the issues of international trade
and economic growth have gained substantiul importance with the introduction of trade
liberalization policies on the globe following the formation of General Agreement on Tariffs and
Trade (GATT), the present World Trade Organization (WTO), in 1945, To virtually come across
liberalized economic integration amongst them, countries are supposed to progressively go
through uniquely known degrees of economic integration which are categorized into five stages
deriving towards political union. These include: Preferential trade area (PTA), Free Trade area
(FTA4), Customs Union (CU), Common Market, and Economic Union.

Distinct from other forms of economic integration CU requires member states of any regional
economic community to have a large degree of similarizing their national laws with the
commonly agreed principles and laws of regional economic communities. Without such a serious
commitment to implement regional economic integration agreements in conformity with their
respective national laws, there cannot be a progress in the desired objective of integration.
Doing nothing or too little to implement agreed programmes at the national level can severely
hamper the integration process. As long as regional economic integration initiatives do require
such domestication of legal and institutional strategic approaches, it will not be an exception to
Ethiopia's national revenues and customs laws 1o consider economic integration principles into
account in the existing fast tracking economic integration regime. Reasonably, signing and
ratifying of treaties and protocols alone cannot lead to effective regional economic integrations
unless such agreements are reduced into appropriately enforceable local laws. It is only through
implementation of the provisions of such ireaties and protocols which are domesticated into
national laws that an actual economic integration can be eventually realized.

Having long lasting ambition of economic growth, Ethiopia has got membership in at least two
regional economic communities: namely, COMESA and IGAD. Even if IGAD is at its infant
stage in terms of economic integration, some COMESA members have joined to CU level of

economic integration. Even though Ethiopia is not a member to COMESA’s FTA and CU, there



is an immediate need to pursue its economic development through the instrumentality of deeper
economic integration. To have this integration process a reality, ensuring the legal basement of
Ethiopian Revenues and Customs laws in line with regional economic integration principles is
the primary assignment that the government should comply.

In the process of regional economic integration, the smooth relation of countries to confirm and
implement their commonly agreed laws is essential. In particular, when a regional economic
integration is escalated into CU level, a special requisite of being subject to CET can be
introduced into the ground. The introduction of CET in the CU level of economic integration
requires the commitment of countries to disregard their national revenue from the customs tariff
side and look for strong economic integration to collect the best advantage in the long run.
Regional economic integration in terms of CU has a huge implication on Ethiopia’s revenues
and customs laws. In doing so, understanding the economic situation of the country to rapidly
engage in the globally amplified regional economic integration having the existing revenues and
customs laws in hand is important. To extract the right approach of regional economic
integration in the legal sense, extensive examination of Ethiopia’s revenue sector laws and
interviewing the concerned person is taken as an important tool.

Indeed, the study would have an insight that effective regional economic integration demands the
inclusion of its principles and goals into the respective national laws of member countries Jor the
proper implementation where such an incidence could introduce an influence on the nature of

the national laws in turn.
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CHAPTER ONE
INTRODUCTION
1.1 Background of the Study

Regional economic integration initiatives have a long history, dating back to the establishment of
the South African Customs Union (SACU) in 1910 and the East African Community (EAC) in
1919." Since this point in time, a number of regional economic communities have been formed
across the world. The impetus of this regional economic integration draws its rationale from the
standard trade theory which states that free trade is superior to all other trade policies.” In
addition, such economic agreementshave been underway to create economic cooperation that has
ultimately meaningful economic integration among countries at a continental and international
level. This economic integration is working within outward-looking economic policy, which
encompasses deeper economic integration in general and trade liberalization policy in particular.
Practices have revealed that regional economic integration can however happen or be pursued
along the following three processes, which may have some overlaps. They are: (i) market
integration that can happen more or less spontaneously; (ii) functional integration that involves
the adoption of various liberalization laws and facilitation measures as well as development of
cooperation through capacity building efforts in a concerted fashion with the aim of promoting
further market integration; and (iii) institutional integration that involves the setting up of
mechanisms or organizations that will move and deepen the process of regional economic
integration.” There have been such economic integration practices in the world in the past times
at different levels. The effort in this objective particularly in Afiica culminated in the signing of
the Abuja Treaty in 1991 which entered into force in 1994. Despite such efforts, however, there
seems to be a consensus that the success of all the Regional Economic Communities (RECs) in
achieving their objectives in most parts of the world has been less than satisfactory.” Whatever
there are efforts towards regional economic integration; still there exists consensus that these

efforts particularly in Africa registered disappointing results. But the enthusiasm to revitalize

'AlemayehuGeda and Haile Kibret, Regional Economic Integration in Africa: A Review of Problems and Prospects
with a Case Study of COMESA (2002, unpublished), P. 2

2

Id,P. 4

*HadiSoesastro, Regional integration in East Asia: Asian Fconomic Policy Review (2006), p.216
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existing groupings and form new ones seems to have gained renewed momentum in recent years.
But, barriers like sovereignty issues, less political commitments and national law and policy
differences hold back regional economic integrations not to flourish. Again, it seems that less
developed regions including Africa are at least theoretically overambitious to the contemporary
agendas of economic integration among themselves. This over ambition creates differences
among the African leaders themselves in the approaches that should be followed as far as
pursuing effective economic integration is concerned.

Unlike the African experience, the European Union (EU) is always taken as a best model of
economic integration for others. Of course. the importance of macroeconomic policy
coordination on economic integration has received relatively little attention as there are
individual factors unique to each country. Europeans have integrated their economies by
designing their macroeconomic policies into converging focal point. The various African
regional economic blocs, and indeed the individual countries that comprise membership, are at
varying stages of development and implementation of arrangements within their respective
regional economic integration groupings. The blocs’ scope covers various socio-economic,
developmental and political considerations, including the promotion of intra-regional trade, and
management or development of shared physical infrastructure and the environment.” Economic
integration in general demands the realization of the perceived benefits and requires huge efforts
to effectively implement arrangements and harmonize domestic laws and policies into the
integration ambits.”

Ethiopia has been making significant progress towards opening up its economy and has notably
improved its trade policy regime. More specifically, the trade reforms implementation resulted in
a significant cut in import tariff rates, a reduction of the tariff dispersion and a decrease in the
level of applied rates.” Except for safeguarding some infant industries, at present, the country’s
trade protection system includes no quotas, no seasonal tariffs and no tariff contingent, and
quantitative restrictions have been almost entirely eliminated. Currently, prohibition of imports is
applied only on limited items like used clothes and others having security and safety problems.®

Yet, Ethiopia’s considerable move towards trade liberalization has not achieved the standard that

*Ali L. Abdi (PhD) and Edris H. Seid, Assessment of Economic Integration in IGAD (2013, unpublished, The Homn
Economic and Social Policy Institute), p.7
6 '
Ibid
AlemayehuGeda, Readings on the Ethiopian Economy (2010) p. 203
& Customs Tariff Regulation, 2008. Reg. No. 153, Neg. Gaz., Year 14, no.47, as amended
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the contemporary regional economic integration deserves. Therefore, Ethiopia must consciously
engage in an immediate action which further invigorates and destines the regional economic
integration to the desired objective rightly.

In the theory of economic integration, a Customs Union (CU) is the third stage of economic
integration afler a Preferential Trade Area (PTA) and a Free Trade Area (FTA), but prior to
Common Market and Economic Union. CU isempirically a free trade area in which members not
only abolish restrictions on internal trade, but also impose a common extemnal tariff (CET) in
trading with non-member countries. Members may also establish a single customs administration
authorized to administer sharing the collected tariffs. Therefore, deeper economic integration in
the region will commence with the coming into being of economic integration in terms of CU.
Ethiopia is currently a member of two regional economic communities, namely Common Market
for Eastern and Southem Africa (COMESA) and Inter Governmental Authority for Development
(IGAD). COMESA has launched its CU in June 2009 whereas IGAD is moving slowly, and is
still in its early stages of economic cooperation among its member states despite the political
efforts it is presently undertaking in the peace and security building in the region. The Abuja
treaty which envisioned regional economic communities to be created in six stages scheduled
that establishment of FTA and CU must be completed at the third stage by the year 2017.
Though there are significant increases in the efforts of developing countries to achieve the
regional economic integration in the scheduled timeframe, there are certain factors counting to
difficulties in the real compliance into the economic integration process. These days Ethiopia is
actively working in the group where it is a member. But it does not have yet joined to FTA or
CU where its co-members have been enjoying in COMESA. Hence, the country cannot strictly
avoid customs duties on imports from member countries of COMESA as its national revenue is
highly dependent on the customs duties it collects from import goods and services. Ethiopia is
not therefore using the average CET rate that is set by COMESA owing to its failure to accede
into the latter’s CU. Customs duty and other taxes on the foreign trade are usually high for
import goods in Ethiopia. In fact, its customs duty calculation is based on the ad valorem of the

goods that presupposes Cost + Insurance + Freight (CIF) value. Customs duty rate in Ethiopia as

Mr. FlissLiwaaddine, Status of Integration in Africa, African Union Commission (2013), Vol. 4, p. 19
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it stands today ranges from 0 to 35 percent on any dutiable items.'’It has 6 bands or groups of
rates which are applied to imported goods. These bands of rates are 0%, 5%, 10% 20%, 30% and
35%.'"The existing customs and revenues law of Ethiopia highly targets at generating the utmost
possible revenue to the government treasury and is witnessed with quick amendments in the past
few years. The customs laws and controlling mechanisms are organized in a form that can
successfully tackle contraband and related crimes. Proclamation No. 60/1997 which was enacted
to re-establish and modernize Customs Authority was amended 6 years after its enactment by
Proclamation No. 368/2003 without the inclusion of provisions appreciating freer trade, Again
the Proclamation No. 368/2003 was fully repealed 6 years after its enactment by the subsequent
Proclamation No. 622/2009 without a significant dealing as to trade liberalization. Rather, the
punishments included under this proclamation are serious and imprisonment penalties are
extended to 20 years in addition to pecuniary fines. This working customs law is equally
applicable to goods and services that can be imported from COMESA member countries as
Ethiopia doesn’t practically lift imposition of customs duties over good and services for
COMESA members even if it reduces 10 % lesser than it imposes to other non-member
countries.'” Despite such an ambition to play a role in the economic integration of Africa,
Ethiopia couldn’t as one member state in running economic integration shape its domestic laws
in line with the current demands of integration policies of the region. Even though there is a
regional demand that integration of African states will foster the economic growth thereof,
countries like Ethiopia wouldn’t strictly act in accordance with such regional policies and
strategies for many other urgent national interest justifications. Domestic laws are modified in a
way that can serve the best interests of national priorities. Having such laws for a moment until
appropriate structural adjustments are made and before the due date of the integration stage as it
is scheduled under Article 6 (2) of Abuja treaty'’is lapsed, prioritizing national interests is not a
big problem. Let alone the regional economic integration scheme principles, World Trade
Organization (WTO) laws also allow less developed countries to have some breathing space of
protecting their infant domestic industries until they achieve some level of competitiveness. But

failure to design new revenues and customs laws that can fit the growing regional economic

" AbebeHunachew, Imports and taxes in Ethiopia (2012, unpublished, Ethiopian Revenues and Customs Authority,
Addis Ababa), p.1

" Ibid

“Supra note 8, p.664

13 Treaty Establishing the African Economic Community. 1991, Article 6(2), Abuja, Nigeria
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integration interests is the crucial point that should be critically considered. Member countries of
any regional economic community including Ethiopia must therefore work towards the
progressive realization of Abuja treaty by creating sustainable conditions that can truly foster the
overall development of the continent. Legal frameworks that Ethiopia enacts to regulate its
revenue sector have a lot to do with facilitating or delaying the objectives of regional economic
integrations enshrined under the Abuja treaty.

The Ethiopian Customs Proclamation No. 622/2009 in its preamble recognizes that international,
continental and regional trade agreements, to which the country is a party, require contemporary
customs laws and procedures. But in terms of substance, the proclamation doesn’t state anything
that can foster liberal trade among all trade partners in general and those countries that are within
the scope of the regional trade agreements in particular even though customs tariff rate is to be
determined by the regulation of the council of ministers. Often, the economic backwardness that
Ethiopia today experiences may be raised as a defense not to reduce tari ff rates drastically.

Could Ethiopia’s weak economic condition be legitimately raised as a defense for its failure in
having a domestic legal framework that can expressly deal with and accelerate regional
economic integration within a given timeframe as provided under the Abuja treaty and would the
existing revenues and customs laws be affected if Ethiopia perhaps accedes into COMESA’s
CU? This study came up with a critical analysis of the implications of the regional economic

integrations on Ethiopia’s revenue sector laws.

1.2 Statement of the Problem

This study presupposed that the era of isolated tiny national economies has to give way to
strategic alliances that harness knowledge and resource based comparative advantages through
economic integration. The benefits of regional economic integration, and indeed globalization,
remain a critical part of the world workable development strategy. In spite of the fact that
Africans have had a long standing commitment to regional economic integration, it remained to
be one of the cauldrons violence areas while many parts of the world moved toward economic
cooperation and political stability." Particularly, facilitating regional economic integration is a

balanced approach for avoiding possible conflicts among countries. In this regard, fostering

'4Organization for Social science research in Eastern and southern Aftica, Proceedings on the conference on African
conflicts. Development policy management forum (2001), p. 45
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regional economic integration and engaging in an intemational trade is one of the policy
concerns of the Ethiopian government. But much attention has not been devoted to domesticating
and articulating the legal issues that could certainly influence Ethiopia’s economic integration
processes. The effect that such regional economic integration instruments would bring about on
the shape of Ethiopia’s relevant sector laws and domestic policies in light of the international
trade and foreign relations, are the areas that required critical analysis. How regional economic
integration is legally approached was also an area demanding deeper exploration of the economic
and legal environment in a more practical and down to earth way. Generally, laws are
promulgated to regulate a certain behavior or conduct to which revenues and customs laws are
equally important for facilitating implementations of international trade and economic
integration principles. By the time that Ethiopia is trying to be a member of WTO, introducing
laws that can facilitate freer trade within the continent will be virtually important. Regional
economic integration initiatives must therefore comply with WTO laws too.

The current trend that Ethiopia is practicing in collecting its huge revenues from the customs
duties and other import taxes puts the domestic laws under question as it lacks liberal regulation
of the staff. Particularly while the economic integration levels of COMESA has attained the
stage of CU even if Ethiopia doesn’t yet join into, it demands removal of tariff and non-tariff
barriers and avoids quantitative restrictions along with the introduction of CET in trading with
non-member countries. But the existing practice in Ethiopia reveals that the country is still
levying customs duties and other import taxes of nearly the same amount with non-member
states to COMESA which in effect membership has brought nothing to the integration scheme.
Except Article 9(4) of the Federal Democratic Republic of Ethiopia (FDRE) constitution that
categorizes international agreements ratified by Ethiopia as an integral part of the law of the
land,"” there are normally no specific customs and revenues laws that strictly regulate such
regional integration matters in a practical and detailed way in terms of substance. Of course,
there are also no particular legislations in Ethiopia necessary to implement decisions taken by
RECs of Africa.

As a result, in the research process the following were found to be the problems at hand in

achieving successful economic integration in the Ethiopian revenue sector laws context.

“*The Proclamation of the Constitution of the Federal Democratic Republic of Ethiopia, 1995, Art.9(4), Proc. No. 1,
Neg. Gaz., year 1, no. |



A. The extent to which the existing revenues and customs laws of Ethiopia are consistent
with the regional economic integration principles of Africa and the possible implications
that the regional economic integration may bring about, if perhaps Ethiopia does accede
into COMESA’s CU;

B. The legal justifications of Ethiopia’s current practices being hugely dependent on the
revenues collected from the customs tariff and other import taxes while regional
economic integrations objectively demands for possible avoidance of all trade barriers at
the expense of expanding domestic tax bases and tax collection efficiency

C. Was there an international obligation that Ethiopia owes from the relationship of the
economic integration under its present economic conditions, and would Ethiopia as per
Article 6(2) (c) of the Abuja treaty accede to COMESA’s CU by 2017 as a signatory?

D. Was there a contradiction between regional economic integration laws and Ethiopia’s
current accession efforts to WTO?

E. Would Ethiopia introduce new domestic tax laws into its taxation system to replace the
possible revenue losses from the customs duty and related taxes?

This research therefore critically examined the above points in a more practical and down
to earth way.

Even though the above were the major problems I depicted, there have not been attempts
to explore the implications of regional economic integrations on revenues and customs
laws of countries.

Surprisingly, I couldn’t find any local research studies which had been done on the
implications of CU as a form of regional economic integration on Ethiopian revenues and

customs laws,

1.3 Objectives of the Study

The general objective of this study was to assess the implications of regional economic
integration on Ethiopian revenues and customs laws in the realization of economic integration
desires in light of the country’s economic conditions.

Based on this, the following specific objectives were designed:



« To assess the existing Ethiopian revenues and customs laws compliance with the growing
demands of regional economic integrations instruments where Ethiopia takes membership

* To identify the level of implications that CU would bring about on Ethiopian revenue sector
laws given the current economic situations of the country

* To examine the fate of existing revenues and customs laws of Ethiopia under the time frame of
completing membership to an FTA or CU by 2017 in all regional economic communities

together with the specific accession process of Ethiopia into WTO

1.4 Research Questions
This study addressed the following main research questions:
1. Did the existing Ethiopian revenues and customs laws comply with the growing demands
of regional economic integrations instruments?
2. What were the implications that CU would bring about on Ethiopian revenue sector laws
different from other stages of economic integration?
3. What would be the fate of the existing revenues and customs laws of Ethiopia, if the

latter would join to COMESA’s CU?

1.5 Scope of the Study

The whole study mainly focused on assessing the implications of regional economic integration
on the revenue sector laws of Ethiopia. Particularly, the effects of CU form of regional economic
integration on the current working revenue sector laws of Ethiopia are assessed. In this regard,
the study based itself on closely analyzing Customs Proclamation No. 622/2009, Customs Tariff
(Amendment) Regulation No. 153/2008, and other inland tax proclamations which are currently
in force in Ethiopia taxation system are critically examined. The new Customs Draft
Proclamation would also be considered in the line with Abuja treaty and the African Union (AU)
Constitutive Act and Kyoto Convention on Simplification and Harmonization of Customs
Procedures. In doing so, Ethiopia’s investment and intellectual property laws are considered

though not in detail.



1.6 Significance of the Study

The study would provide a quantified assessment of the implications of regional economic
integration to Ethiopia’s domestic laws and its economy as an independent factor. It would
therefore give valuable insights into the prospects of significantly increasing demands for
regional economic integration in light of domestic laws in the area. It would also bear policy
implications in the overall economy of Ethiopia and the possible fates of the existing revenues
and customs laws under the increasing momentum for regional economic integration in the

world.

1.7 Research Methodology

In order to address the designed objectives this study, qualitative method of research through
extensive reading of literatures on the area would be employed. In doing so, both primary and
secondary sources would be used. Primary sources studied includethe Abuja Treaty Establishing
the African Economic Community, the Constitutive Act of the African Union, the Customs
Proclamation No.622/2009, Customs Tariff Rate Regulation No. 153/2008, and some other
relevant inland tax laws includingthe draft customs Proclamation. Secondary sources include
interviews, books, journals, unpublished materials, reportsand cyber sources.The interviews to
the public officials and professionals of the Ethiopian Revenues and Customs Authority (ERCA),
Ministry of Finance and Economic Development (MoFED),Senior diplomat in the Ministry of
Foreign Affairs (MoFA), Experts working in COMESA related regional economic integration
and private practitioners on the existing situations of Ethiopia’s experience of revenue collection
from the customs duties and related taxes in line with the new regional economic integration
agenda would be validly used

To substantiate the interview, questionnaire was alsoused in the data collection process.

1.8 Limitations of the Study

In order to assess whether Ethiopian revenues and customs laws are compatibly framed in the
way that can facilitate the country’s role in the regional economic integration, particularly CU
form of economic integration in COMESA member countries, the subjects of this study were
International instruments related to regional economic integration in general and the treaty

establishing RECs in Africa in addition to the major laws of Ethiopian Revenues and Customs



Authority (ERCA) like proclamation No. 622/2009, Customs Tariff (Amendment) Regulation
No. 153/2008, the draft Customs Proclamation and other revenue sector laws. Abuja treaty
establishing RECs of Africa along with the contemporary practices of Ethiopia’s revenue
collection aspect from the customs duties would be referred. Hence, the research would make
potentially viable recommendations even if it was not expected to come up with ground breaking
findings that might strictly solve challenges related to regional economic integrations and
domestic revenue collection schemes all together. In dealing with all these matters of regional
economic integrations and domestic laws of Ethiopia and making in interview, time constraints
were the difficulties. Particularly, tight time tables to get higher officials in person for the
purposes interview on the legal and policy reasons of Ethiopia to up hold the existing practices

opposite to current regional economic integration ambitions were other challenges.

1.9 Organization of the Study

This study consisted of five chapters. The first chapter comprisedof the general introduction
(precisely the proposal) of the research.

Chapter two dealt with the general theoretical framework of regional economic integration and
its forms. It also assessed the historical developments of regional economic integration along
with developments of legal schemes regulating it in the existing atmosphere.

The third chapter deeply scrutinized CU as a form of regional economic integration. It also
assessed its unique features as opposed to other forms of regional economic integration.
Countries legal commitment in the process of regional economic integration with particular
reference to CU would be duly considered.

Most importantly, the fourth chapter examined the implication of regional economic integration
in terms of CU on the existing Ethiopia’s revenues and customs laws in international trade.
Ethiopia’s currently undertaking in tariff reduction with COMESA member countries and
introduction of laws which are not fully with liberal nature in relation to fostering international
trade would be highlighted. The fate of such current revenue sector laws of Ethiopia, as regional
economic integrations and accession to World Trade Organization (WTQO) is coming to be a
reality (though it may take some time), would be critically evaluated.

The fifth chapter culminated the research by providing the necessary conclusions and

recommendations up on the findings that the research process has come up with.
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CHAPTER TWO

REGIONAL ECONOMIC INTEGRATION: GENERAL REMARKS
2.1 Conceptual Definition of Regional Economic Integration
The world integration was first employed in the industrial organization in the combination of
business firms through economic agreements.'® For the purpose of this research, I do not want to
split the phrase “regional economic integration” and give emphasis on the single segment,
“regional”. Rather integration in terms of economic concerns would be given attention.
There is no clear-cut definition given for “regional economic integration” distinct from other
integration formats in the international trade. Of course, regional economic integration is not
something different from any economic integration. Therefore, we cannot conceptually treat
regional economic integration in a different way than what economic integration in general
signifies. So, the definitions that lots of literatures attempted to describe the concept of
“economic integration™ can be equally applicable to regional economic integrations. Most of the
literatures define regional economic integration not in the same fashion. Slight differences are
observable in different respects. Accordingly, regional economic integration is defined as a
process by which a group of nation states voluntarily and in various degrees have access to each
others® markets and establish mechanisms and techniques that minimize conflicts and maximize
internal and external economic, political, social and cultural benefits of their interaction.'” This
broad definition does not make a distinction between regional economic integration and that of
political integration even though it is logically difficult to realize economic integration in the
absence of political integration. According to this definition, economic integration is an
integration agenda which can be achieved in compliment with political integration.
There are also other definitions which stick at the point of removal of trade barriers with a view
to enhancing free trade. These definitions essentially emphasize the importance of economic
integration in the today’s order of economic realities in which it may be formed in a status of
international, continental or regional levels. Hence, regional economic integration is simply

perceived as economic partnership of countries with particular interests in a given or scattered

18 Anonymous, Economic Integration Lecture, Available at: (Atps:/www.yontube.comivateh?v=81mGt6VPAHE),
Accessed on: 08/05/2014
"Margaret, L. Regionalism in Africa: A Part of the Problem or a Part of the Solution(2002), p. 4
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geographic environment. Accordingly, some scholars including Balassa (1961), attempted to
define economic integration whatever it is international, regional or sub-regional “asa process
and as a state of affairs”.'® He regarded economic integration as a process because it
encompasses measures designed to abolish discrimination between economic units belonging to
different nations. This definition seems to be all catching, having no particular emphasis in the
basic elements constituting economic integration in the regional level or else. Goode (2003) also
defined economic integration as “actions by governments to liberalize or facilitate trade on
regional basis”." This conceptual definition introduces geographic proximity as a precondition
for regional economic integration whereas integrations are also dominantly businesses of
governments than other entities. Again, according to Kahnert (1969), economic integration is
defined as "the process of removing progressively those discriminations which occur at national

““Indeed; economic integration is principally the elimination of economic frontiers

borders
between two or more economies. It emphasizes the removal of obstacles to trans-boundary
economic activities which occur in the fields of trade, movement of labor, services and the flow
of capital.”’ But this definition is limited in scope to only common market stage of economic
integration and doesn’t give recognition to subsequent economic integration forms like economic
union. According to J. Daniels, economic integration is “a political and economic concords
among countries in which it brings mutual benefit in a way that gives them an advantage over
other non-member countries”.** This definition has a connotation that regional economic
integration must be made as between sovereign states. It also considers political interrelation of
countries to pursue their economic objectives. But, it introduced a defective approach which
ignores the cost of integration and goes contrary to the objectives of all economic integration
which believes that concentrated and coordinated economic performance can bring faster

development than mutually exclusive development of national economies.” Regional economic

"*BalassaBela, The Theory of Economic Integration (1961) P.174

“Goode, J.Theory of Economic Integration, Available at: (iup:/icoinwne. ww.edu. pl/sledziewska/wykiadvieil pdf),
Accessed on: 10/05/2014

*Hosny, AmrSadek. "Theories of Economic Integration: A Survey of the Economic and Political Literature,"
{nternational Jowrnal of Economy, Management and Social Sciences, (2013), p. 133

*'Richard FrimpongOppong,Relational Issues of Law and Economic Integration in Africa: Perspectives from

Constitutional, Public and Private International Law, (2009, unpublished, the University of British Colombia), P. |

# J. Daniels, International Business environments and operations (2007), pp. 238-239
AschalewAsfaw, The Legal Aspects of Regional Economic Integration Schemes with Special Reference to the
PTA (1997, unpublished, Addis Ababa University, Law Library), p.1
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integrations are after all established to common economic prosperity. Empirically, the concept of
regional economic integration implies that nations of a geographic region come together in some
type of partnership to foster trade and development through arrangements like a PTA, a FTA, a
CU, a common market, an economic union, or as a political union in its most extreme form.*
However, countries should not necessarily be neighbors or in the same geographic region to
establish an economic integration. Of course, knowledge and innovation activities require
favorable environment to circulate within positive feedbacks and make relations possible among
which geographical proximity may furnish interactions easier. Therefore, differences in local,
social, political and institutional settings determine different interactions between local economic
agents, knowledge and innovation activities even though it is not a determinant factor for all
regional economic integration developments. In other words, physical proximity and co-location
between economic agents is not a sufficient condition for knowledge spillovers to be effectively
exploited and innovation to occur.”> Regional economic integration is however, integration of
economies between countries regardless of their geographical location. In reality, regional
economic integration development processes are supported by context-specific social and
institutional factors which are crucial since they shape local capability to translate knowledge
into economic wealth through a complex set of interactions and shared codes and practices.
Aggregately,such integration refers to agreements between countries that may or may not be
geographically linked to reduce tariff and nontariff barriers to the free flow of goods, services,
and factors of production leading unification of economies between or among
themselves.*’Legally speaking, economic integration is said to be occurring when two or more
nations undertake policies that result in greater mutual economic interdependence to each other
as the ultimate goal of economic integration is, in effect, to merge some or all aspects of the
economies concerned.”” This is basically triggered by the existing context of globalization that
can enhance competitiveness in global trading, prevention of conflicts and consolidation of

economic reforms. Inevitably, economic integration is increasingly playing an important role in

¥Kehoe, W. Regional and Global Economic Integration: Implications for Global Business, Available at:
(http:abeweb.org/proceedings/proceedings06/kehoe.pdf), Accessed on: 18/5/2014

%5 Andrea Ascani, Riccardo Crescenzi, and SimonaLammarino, Regional economic development: A Review (2012)
P.7

0 George Petrakos, Economic Geography and European Integration: The Effects on the EU External Border
Regions (2006, unpublished, University of Thessaly, Greece), p. 5

271’\.101hz:u:l\/1aruping, Challenges for Regional Integration in Sub-Saharan Africa: Macroeconomic Convergence and
Monetary Coordination (2005) p. 130




shaping the world economy. In fact regional economic integration is the changing economic
geography in the existing setting of international trade. Smooth political attachment between or
among countries is in effect the appropriate precondition for successful and sustainable economic
integration.

Any regional economic integration in the strict sense represents an attempt to strike a balance
between, on the one hand, exploiting the advantages of free trade and growing markets and, on
the other hand, safeguarding the ability of the state to craft and implement social policies
intended to mitigate the negative aspects of economic globalization.28

From the above concepts and definitions, we can draw minimum elements constituting regional
economic integration.

First and foremost, regional economic integration must be formed as between sovereign states.
An economic partnership between international organizations or any other entity cannot be
considered as regional economic integration. A state in its sovereign capacity must be a party to
an economic integration.

Secondly, regional economic integration crucially presupposes the abolition of tariff and non-
tariff barriers in addition to avoidance of quota restrictions among the participating countries.
Thirdly, even though not applicable to all types of economic integration, geographic proximity is
partly one element for an effective regional economic integration. But, this does not necessarily
imply that states should always be in the same geographic setting to enjoy regional economic
integration.

Fourthly, regional economic integration goes through a series of stages having their own peculiar

features in the view to perusing deeper economic and political development objectives.

2.2 Global vs. Regional Economic Integration

Economic integration may be global or regional in nature. Regional trade agreements are more
manageable than multilateral negotiations as the former involves smaller number of members
that are nearly homogeneous for more efficient decision making. However, it needs to be
reiterated that trade liberalization at the global level will bring the greatest efficiency gains.

Regional economicintegration agreements are unquestionably the second best options as

Bpredrik Soderbaum and Timothy M. West, Theories of New Regionalism (2003) p.30
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compared to global free trade.”” In the real life situation undistorted global free trade does not
exist.”® Due to the inherent challenges to easily reach at an agreement between members of
multilateral negotiations, so far, only a very small proportion of services have been liberalized by
the majority of WTO members though the ongoing negotiations intends to speed up the process
of liberalization seem irreversible.”’ Evidently, multilateral trading system embodied in the WTO
has significantly contributed to economic growth, development and employment opportunities of
the world community in the past few decades.*> Most importantly, regional economic integration
agreement formulations are widely recognized in serving stronger political objectives than what
multilateral agreements could serve.*® The chances of success in the negotiations of multilateral
agreements is also narrower whereas parties are more likely to agree without more difficulties in
regional trade agreements as it comprises smaller number of participants.” Countries are
therefore supposed to pursue their economic integration in a regional level where there are
possibilities of easy management of the interaction and then take lessons for their integration in
the multilateral level in the due process.

For both regional and global economic integrations, the common tenet is free trade between
different national economic agents for whose exchange process price differential in the market
place is the primary deriving factor.>> Hence, exchange process and transaction freely is at the
heart of removal of trade barriers and integration of economies which serves as a root for free
trade agreements.**Both multilateral and regional economic integration preach deriving towards
the common destination of free trade among the participating economies at all possible

circumstances of their trade alliance.

2.3Historical Development of Regional Economic Integration
The history of regional economic integration markedly follows and traces back to different

patterns across the world. Among others Europe has a relatively long history of regional

Dl]lp K. Das, Regionalism in Global Trade (2004) p. 23
* Ibid
* Gary P. Sampson and Stephen Woolcock, Regionalism, Multilateralism, and Economic Integration: The recent
Experlenc (2003), The United Nations University Press, p. 286
2 Raj Bhala, International Trade Law: Interdisciplinary Theory and Practice (3" ed., 2008), p. 633
3"".Sz.',w‘a note 29
* Ibid
mGeorgeM Korres, Regionalization. Growth, and Economic integration (2007) p. 271
Id, p. 272
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economic integration in terms of effectiveness accompanied by a strong institutional framework.
Then after North America, Latin America, and East Asia have progressed at a relative speed of
better economic integration meanwhile.”” The African economic integration history, particularly
the SACU is surprisingly the oldest one but, was troubled with the foreign influence from Britain
in particular during the apartheid regime.

Despite its previous existence under different names, European Union (EU) in its current form
was established on July 1, 1985.%% It was therefore established to integrate neighboring markets
into one single internal market which provides an advanced model of regulation to multiple
jurisdiction systems.” However, the initial impetus for European economic integration was a
result of the catalytic event of the two world wars.** It was after wards that the union was
established and encouraged as an effort to ensure non-existence of military conflict ever again in
the land of Europe. The integration process which was started in this way has gradually grown
into something larger and eventually attained its current shape. The new regionalism since the
end of the cold war has developed in such a way that may bring possible structural pattern of a
new world order.”’ In reality, the driving factor behind any regional economic integration after
all is often political as well as economic. This wave of new regionalism, which has been
triggered by deepening European integration, is a multidimensional regionalism that goes far
beyond economic integration, which includes among other things, an autonomous capacity for
conflict resolution.*” The existing scheme of regional economic integration in Europe was
initially for political reasons even though its formation was eventuallyargued in favor of possible
economic gains. Whatever the motive for European integration was, today, EU is recognized for
its major achievement in creating a comprehensive system of economic governance though the
union has partly suffered from a democratic deficit in its early stages, and does not satisfy
principles of efficiency, equity and legitimacy up to date.” But, uniquely in the positive sense,
the origin of regional economic integration in Europe has been institutional in nature, and the

developments of institutions have been prominent throughout the process. Because of the effect

*” European Central Bank, Regional economic Integration at a Global framework (2004, unpublished), P.6
**TeklitYimesel, Implementation of Trade Liberalization in the African Economic Community (AEC): Challenges
and Prospects (2010, unpublished, Addis Ababa University, Law Library), p.30
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of such strong integration, currently all European laws and procedures are treaty based. The EU
treaties within the realm of the regional economic integration were enacted to address actual
problems.* Reconstructing EU institutions gradually extended the objectives of the union from
inward looking into a bigger regional economic integration philosophy under which the union
has come to be the strongest among all regional economic integrations of the world, It has in
fact, always been a few steps ahead of global integration. If the EU once and for all reconciles
efficiency, legitimacy and effective participation of civil society in policy making, it will surely
be a laboratory for the rest of the world and quite possibly a role model for other economic
integrations.*

The Association of South East Asian Nations (ASEAN) is a regional economic community
established among the Asian nations in 1967."° It was meanwhile criticized to be reluctant
regional economic integration in the trade relation process even though some argued that
economic integration today is the ‘Asian Miracle’. ASEAN has become optimistic in the process
of economic integration as the eventual record from the integration in Asia has exhibited best
optimistic fates. In fact, the economies of most East Asian states is boosting radically even
though there are other additional factors than regional economic integration in the region.

The North American Free Trade Agreement (NAFTA) is the other regional economic integration
with a relative success in the socio-economic developments of the region. This agreement was
made between Canada, United States and Mexico on July 1, 1994 with various economic
objectives to create free trade area without the introduction of CET against non- member states.”’
The nature of regional economic integration arrangement among the NAFTA member countries
is limited to reduction or elimination of non-tariff barriers without commitment into a deeper
integration. There seems that members under this regional economic integration do not want to
make a compromise on their respective sovereignties under the name of economic objectives and
prefer to destine at free trade area in their overall engagement of economic integration.

Historical events witnessed that the coming into picture of all regional or sub-regional economic
integrations are more of political even if there appeared visible diversion into economic purposes

gradually. Indigenous African regional economic integrations were initially motivated to
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reconstruct the economic losses of the continent distorted during the colonial period. Today,
whatever the motive for any regional economic integration is, critically analyzing the economic
implications of such geographically discriminatory groupings without the need to requiring
member countries to be from the same region or neighbors is very important.* The terms seem
to emphasize the economic blocks than that of actual geographical locations in economic relation
arrangements. Indeed, over the past few decades, countries around the world have increasingly
embraced trade agreements at both country-to-country (bilateral0 level and amongst groupings of
multiple countries (regional, continental or international level) with a view to reaping economic
benefits from the free trade.*” All economic integrations in general view the existence of tariffs
and quotas as hostile to free flow of goods within a region.The bulk of regional economic
integration arrangements are therefore made in regional, bilateral and sub-regional forms to
advocate as development tools and encourage a shift towards greater market openness and trade
liberalization.*® The historic event of Africa’s regional economic integration move is the result of
this global necessity. However, there was a serious difference on the approach of the integration
process amongst the African leaders. Asan effect of the old aged Casablanca and
Monroviagroups, onpositions advanced in favor and against expedient integration of the entire
continent respectively as a United States of Africa under a so-called Union Government,
economic integration phases were also part of this debate. One group argued in favor of
immediate integration putting political unity as a pre-condition whereas others argued for the
federation of African states with a view to gradually proceed into meaningful integration.”
However, despite such agitation for regional economic integration of Aftica, the implementation
was not as fruitful as others experience. Closer regional economic integration is usually related
to a desire for being open to the outside world as a means of promoting development through
greater efficiency than wishing others’ disadvantage. The actual economic situations of African
states was the hindering factor in making a shift to immediate survival than regional economic
integration that has probably long run advantages with possible revenue losses in the short run.

Realizing this fact and unwilling to adopt complete free trade liberalization for various reasons,

4&Men,\geshaYayoN(:gasi, Trade Effects of Regional Economic Integration in Africa: The case of SADC (2009,
unpublished, DebreBirhan University, Ethiopia), p. 9
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many regions including Africa form regional economic integration schemes as the ‘second best’
trade policy to minimize distortions in trade flows and enjoy the fruits out of it. In the recent
past, the process of globalization has brought forward major changes in the economic landscape
that demonstrates towards economic integration,” Regional economic integration currently has
come to be a global framework. It is among the topics in the international arena whose
importance is alarmingly rising fastest. In the past times, we would probably not have had a
major concern devoted exclusively to this issue, but today regional economic integration is
considered in many instances to be among the keys to stability and prosperity of economies in all
sub-regional, regional or global contexts. Therefore, Africa will not be an exception to delay in
the fast economic integration process where the world community is converging into a particular
economic integration village. Logically, policy changes and domestication of treaties into
national legal systems for Africans in general and Ethiopia in particular may ask some sort of
preparation in terms of pro-active strategy or transitional policy to anticipate and cope with the
implications of sudden €xposure 1o new international competition.* However, changes into
deeper economic integration are still expected from the contemporary Africa in the near future

even if there are external factors contributing to hindrance of integration.

2.4 Benefits of Regional Economic Integration

Regionalism in economic partnership sense is in fashion today. There are considerable
advantages resulting from such regionalism and opening up of economies to world
trade.“Undeniably, regional economic integration requires states to make short-term
compromises in the interest of long-term goals and benefits, Hence, reducing restrictions of free
trade that are imposed at a government level has the beneficial effect of exposing businesses to
international competition and compelling domestic industry to greater innovation and efficiency
resulting from the external pressure.>Lots of practical evidences show that regional economic
integration is widely credited for enhancing economic development amongst participating
economies. Countries engage in economic integrationby reducing barriers to trade and unlock

their economic potential by empowering domestic industries to access foreign markets and strive

52ﬁuu)nymous, The effects of globalization on CARICOM Caribbean economies: Regional outlook, Available at:
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for greater productivity. So, countries may come up with various agreements between or among
themselves to strengthen their economic links. Less-developedcountries (both least developed
and developing) are crucially beneficiaries of economic integrations as it enhances
competitiveness of industries and service provisions. It also creates an opportunities for wider
trade and investment relations by reducing distortions and enlarging exports to regional markets.
Again, regional economic integration can enhance international bargaining power of less
developed countries in an international forum.*

Moreover, regional economic integration helps to foster diplomacy and regional stability.”” The
issue of better diplomacy through the instrumentality of economic integration upholds political
stability which in turn crucially leads to building of the soft infrastructures (peace and security)
deriving for valid economic destination. In fact, this commitment is more of political inquiryup
on the will of politicians of the respective countries.

Simultaneous to the economic integration process, legal issues arising from it must have been
given better attention and fully explored. An issue of law becomes more prominent especially
when the economic integration process goes through various stages.Let alone regional economic
integrations that require complementing interests of a number of countries, fitting legal
frameworks are inevitably essential to regulate inter personal agreements. Incidental to exploring
the benefits of regional economic integration, countries can certainly modernize their laws and
policies in the standard of the rules and procedures of the integration which in turn may be the
benefits born from. All the regional economic integration agreements are therefore, supposed to
be implemented in accordance with the rules of the treaty establishing them. That will be the
initial legal geography in charge of the integration process in addition to internationally agreed
principles related to the matter. This harmonization definitely will capacitate the laws and
policies of every member countries of a given regional economic integration in effect. More
practically, domestication of such international principles and establishing documents of regional
economic integrations into the local systems accounts deeper experience sharing for the interest
of less-developed nations throughout the integration process.If domestication of regional

economic integration laws is practiced, it may incidentally bring a spillover effect on other sector
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laws of a country introducing the regional economic integration principles into its local legal

system.

2.5 Challenges to Deeper Regional Economic Integration

Regional economic integration schemes have historically been viewed as a means to foster
development through coordinated industrial ties. Members of the integration could expect
increased industrial output resulting from removal of trade barriers. Consequently, inward-
looking industrial strategies were coupled with intra-regional trade liberalization. The conflict
between inward-looking industrial strategies and trade liberalization have always been arisen
from attempts to remove trade barriers, allocate industries, establish CET, implement rules of
origin and factors mobility.”® Moreover, regional economic integrations failed to achieve their
stated objectives mainly due to incompatibility of original goals with the political and economic
realities of the day.” However, there has been a renewed interest in regionalism in terms of
economic integration in the sense that nations get together with common interest to take
advantage of regional co-operation leading towards integration. But, still poor countries view the
introduction of CU as a disadvantage to them compared to developed nations in the absence of a
mechanism that distributes benefits equitably.®’ Trade liberalization through regional economic
integration in this regard is therefore backed by divergent views of developed and developing
nations on the impact of intra-regional implications.

Lack of political commitment together with ideological differences, to implement regional
integration policies also plays a significant role for the failure of regional economic integration
successes. In spite of theoretical ambitions, lack of seriousness in pursuing regional economic
integration also constitutes a portion of setbacks in the successful progress of the integration.
Partly, in Africa, the reform agendas and the structural adjustment programmes do not
necessarily take into account regional economic integration dimensions. Even though all regional
economic integrations are supposed to gear towards global unity, untimely unilateral effort that
countries are exerting can divert successful regional economic integration. Additionally, regional

economic integrations have been some times established with little regard for the necessary
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initial conditions for economic integration which has diverted attention from the wider goal and
led to wasteful duplication of activities. COMESA from Aftica can be mentioned as a best
example in this regard.’’

Even though member countries engage in regional economic integrations to be beneficiaries
from a social transformation, it certainly creates winners and losers in a variety of degrees.®? This
kind of game with a losing or gaining probability takes away countries confidence with less
economy not to genuinely move further in the process of the economic integration. Definitely,
the immediate loss of revenue from the free trade relation is the major challenge in the move
forward and actual compliance of the rules and procedures of agreed treaties of various regional
economic integrations. Ethiopia’s reluctance in deepening its regional economic integration
unlike many of other co-partners for example, is hugely reasoned as loss of revenue from
international trade in the short run. However, immediate revenue loss must not always be taken
as a permanent ground for countries to resist their integration endeavor at the expense of long-

run advantages from it.

2.6 Stages of Regional Economic Integration

Regional economic integrations always start with the sense of reflecting trade cooperation rather
than actual integration.”* Most economic ties start with cooperation leading towards an actual
economic integration. This economic cooperation prior to integration is commonly known to be
sectoral (rading agreement.”® Unlike economic cooperation, economic integration has distinct
and formal stages that countries may entertain in all the ways of their integration. These
economic integration stages (forms) have their own unique features which countries should
consciously look into it while proceed ing from one stage to the other deeper forms.

Many literatures on stages of regional economic integration seem to be without clear distinction
on the first two forms (PTA and FTA)of regionaleconomic integrations. Some literatures classify
the economic integration stages into six whereas others opt to classify it into five by merging
PTAs and FTAs as one independent stage in the process of economic integration. Whatever the

debate between academicians in the area is unsettled, the first step in economic integration is a
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Preferential T, rading Agreement or Areq (PTA), though it is limited in scope. Substantively, it is
a stage in an economic integration with its own peculiar features. Of course, it has features of
economic cooperation partly if it stops to step into the next forms of economic integration
through the process. Under this stage of integration, member countries are required to lower
tariffs on each other’s imports. They are yet allowed to retain the ability to determine the
existence and level of restrictions to be imposed on non-members countries. PTAs are not
admissible under WTO rules as they are considered to be shelters for inefficient industries in
member countries and are viewed as harming non-member countries due to the economic loss
incurred when parties to the agreement divert trade to them and exclude outsiders.®

The second stage in the process of economic integration is Free Trade Area (FTA) with its own
unique features too. This form of economic integration is regarded as the best policy to be
considered as the region’s integration objective is independent from the influenceof countries
outside the region for any private economic reasons. In a FTA, member countries agree to
involve in zero tariffs and gradually eliminate all trade restrictions while engaging in trade
between them,® Furthermore, countries under this stage of economic integration agree to
gradually eliminate all tariff and non-tariff barriers of free trade at all possible circumstances,
But tariff and other trade restrictions between member countries and third parties remain
unaffected, and member countries are free to impose any level of tariffs against non-member
countries.®” The general economic outcome from such integration is eventually to increase trade
flow between member states. In this regard, member countries need to be well prepared if they
intend to participate in a FTA effectively and benefit from the integration,

CU is a stronger form of economic integration next to a FTA which is the concern of this
research. This form of economic integration eliminates not only all trade barriers among member
states of the economic community, but alsoimposes a CET against non-member countries, The
establishment of the CET implies sharing of common sources of decision-making and
development of legal and institutional organizations to aid the regulation of common trade
interests and the redistribution of the CET revenue among the participants. Practices in terms of

CU in an economic integration may be hard to merge due to complexities ranging from national
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interests and resource distribution to differences in levels of development of respective
members.®® Under this stage, it is inevitable that harmonizing policies and laws to manage the
integration best are significantly important.

Detail discussion on CU stage of economic integration is made under chapter three of this study.
The fourth stage of regional economic integration immediate to CU is common market. This
economic integration requires much greater degree of economic and political integration
arrangement. It involves the free movement of factors of production characterizing a common
market. In order to ensure competition and make a fair play on the level playing field,
agreements on this stage must complement the harmonization of policies and laws in the
particular sectors concerned among the member states.®’

The fifth stage of economic integration which reflects a higher and complex level of regional
economic integration is an economic union. This stage of economic integration pre-supposes
common taxation and other common procedures, European Union is the only regional economic
community that has attained this level of economic integration.”™

The last and most extreme supra-national regional integration considered to be the destination of
all economic integrations, even if not purely an economic one is political union. This integration
is the ultimate step alongall the ways toward regional economic integration paths. It brings full
economic and political unification to the members of an economic community. But it cannot go
beyond illusion and not likely to occur in the near future because of various reasons that
mayprobably hinder such perfect unification.

In the state of such progressive developments from one form into the other deeper forms of
economic integrations, legal frameworks are essentially important to regulate any international,
regional or local business. For stronger reason, regional economic integrations are agreements
that states must fit into by signing and ratifying the establishing documents and domesticate such
legal instruments into their national laws at all possible circumstances. This can enhance the
process of integration faster accompanied with actual economic gains. The EU experience in this
regard is the best model. Due to the effect of integration, all European laws and procedures today

are treaty based. They are fully committed in looking outward to the successes of their economic
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integration than sticking at their own domestic policies. Therefore, harmonization of such laws
through the integration process will promote trade liberalization. As a result, member countries
of a given regional economic community are supposed to enact laws which can make the wave
of integration smooth.”! Effective legal regimes regulating economic integration may transform
the traditional survival strategic approach into a full economic prosperity in an economic
integration. To get economic integrations move deeper, harmonization of domestic laws with
agreed treaties is the necessary roadmap and precondition.

Critically, attention must be given to the state of practicality and implementation of such policies
and laws in accordance with the desired objectives and goals on the ground. If policies and laws
are designed and harmonized as per the agreed treatiesand eventually their implementation is
granted through political commitment of members, for sure, regional economic integrations will
reach at its right destination.

It is therefore reasonable to pinpoint how much legal order is crucial to the proper realization of
regional economic integration throughout its life to the best structural functioning of the planned

goal.

2.7 Institutional Requirements for Regional Economic Integration

Well-designed transnational institutions can facilitate information exchanges, monitor existing
agreements, adjudicate conflicts and create rooms for cross-area bargaining among countries
concemned as the scope of arrangements increases.”” Close political cooperation alone is not a
precondition for fostering regional institution building and economic integration.
Institutionalizing such regional economic integrations with a given power and mandate is
therefore the primary practical step in the move towards implementing rules and procedures.In
view of the rising trade and FDI, particularly in the setting up more formal institutional
mechanisms in less-developed regions like Asia and Africa is an important instrument to the

facilitation of trade and investment, harmonization of rules, standards and procedures.”

"'Supra note 38, p.109

™ European Central Bank, Regional Economic Integration in a Global Framework, Available at:

(At irwww.ech.europa.eu/pub pdl other regionaleconintegrationglobalframework2005en.pdf), Accessed on
11/06/2014

” Masahiro Kawai, Regional Economic Integration and Cooperation in East Asia (2004, unpublished, Institute of
Social Science ,University of Tokyo), p. 12

25



Above all, the process of integration can have no real consistency and, no real stability or lasting
force unless giving it a sufficiently solid institutional setting to implement designed laws and
policiesis succeeded.” More precisely, if there are no schemes of different organs of a given
economic integration, implementation of laws which are necessitated to the life of the integration
will be of worthless.” Having an appropriate legal regime in one hand and institutional set up on
the other hand are the two faces of a single coin in the maintenance of regional economic
integration. Institutionalizing regional economic communities with all the necessary mandate is
helpful to scrutinize the signing and ratifying of regionally agreed treaties by all member states at
the appropriate time. As long as states have the vision of boosting their economies through
regional economic arms, they are required not only establishing the institutional setup of the
regional economic community, but also they need to capacitate such institutions in various ways
which really add value in fostering integration process so as to attain their objectives.

Formal bureaucratic organizations, decision-making procedures, informal consultative
programmes and agreements among states that facilitate cooperation and international exchange
which in turn may lead to real economic integration must be pursued. Then, this economic
integration should lead to the building of institutionsthrough different channels like trade and
investment in order to insure real economic integration in the long run.” In this regard, exporters
and investors better exert pressureon national politicians to sign regional agreements and
eliminate trade barriers. This economic agreement can incidentally bring about lucrative political
condition among countries that has huge implications in turn. But, in most of the cases,
politicians use cooperative agreements as a way of avoiding pressure from domestic lobbies.”
Such an agreement without real competence in the change of economic relation of countries is
not genuine from the very beginning. Hence, positive outcomes cannot be realized under such
simulated agreements.

Therefore, countries are better advised to stick at working for tangible economic integration
among them than entering into an agreement for an artificial cooperation. To avoid such an
artificial engagement and pull down the real attachment of states, institutionalizing regional

economic integration and empowering it with all the necessary mandates is the best optio
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CHAPTER THREE
CUSTOMS UNION AS A FORM OF REGIONAL ECONOMIC INTEGRATION
3.1 Definition and History of Customs Union
Just like the definition and history of regional economic integration, CU as part and parcel of
economic integration stage, it has its own definitional and historical foundations in the process of
economic integration. A brief description of'its definition and historyis made under the following

few statements,

3.1.1 Customs Union Defined

A customs union (CU) is a form of economic integration which is composed of a FTAand a
CET. When two or more countries agree to remove essentially all restrictions on mutual trade
and set up a common system of tariffs and import quotas against non-members, the result is
referred to as a CU.”*The CU is not only deeper economic, but also political integration. On
economic grounds deeper is better, as simplified and more harmonized boarder procedures
facilitate trade, common product standards, enable longer production runs, and a common
competition policy to unify the market.” Politically deeper and stable relation among countries
under a given economic integration is in fact a pre-condition for trade relation to flourish and
move further. All economic integration agendas can rightly be best served when the political
integration among the member states is deeper and smooth too. Therefore, to actualize this form
of economic integration, a portion of sovereignty is compromised both in economic and political
terms assisted through the instrumentality of flat political interaction. Indeed, member countries
are supposed to enter into an agreement on a sharing rule for the customs revenue in arriving at a
CET.YIn this level of economic integration, they are required to adjust their respective laws of
the relevant sectors to fit to each other in line with the objectives and principles of the documents
establishing their integration. So, there will be no conflicting policies and laws which may hinder

the normal functioning of the economic community.
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3.1.2 History of Customs Union as a Form of Regional Economic Integration

In the economic integration context, customs union was introduced in the concern with welfare
gains and losses that follow its formation. Such losses and gains may probably be emerged from
specialization, changes in terms of trade, competition and extra.?' In other words, the primary
purpose of CU is to increase the turnover of goods and services between countries.*” Whatever
the motive for CU as an economic integration is, it has a longer history compared to other forms.
Its birth was historically inaugurated on the land of Africans for the first time. South Africa’s CU
is the world’s oldest CU originated as a customs agreement between the territories of South
Africa in 1889. The SACU has a very specific history which is impossible to replicate. It was not
imaginable to establish such an economic integration in a CU form during such a time that
SACU was founded. The arrangement was formalized through the customs agreement on 29" f
June 1910. It was of course established to serve the British colonial interests and the interests of
the Apartheid regime then after.® It was negotiated and established between only Britain and the
union of South Aftica (the republic of South Africa today) and consisted of Basutoland (now
Lesotho), Swaziland and Bechuanaland (now Botswana). It is only Namibia that latter joined to
SACU when it became independent in 1990.*' Latter on, it was re-negotiated with the Apartheid
government culminating in the 1969 agreement. This agreement comprised a revenue sharing
formula for the division of customs and excise revenues collected in the union and Botswana,
Lesotho and Swaziland received a significant proportion of this revenue using the agreed
formula.®® Once again, the 1969 agreement was re-negotiated between the member states starting
from 1994 and eventually it was replaced by the 2002 SACU agreement initiated by South
Africa and entered into force in 2004 which is still functional CU among its member countries.®

The new SACU agreement has most important enabling provisions at the center stage for the
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development of common policies and institutions.®” This has an implication of increasing the
relevance of commonly agreed coherent laws and policies to the effective integration of
economic communities as a whole.

Gradually, many economic communities in many parts of the world including Africa have started
to proceed into CU form of economic integration for various reasons.

The European economic integration was also started with the creation of CU as the first stage of
the integration process.” Therefore, the history of CU in Europe is the reflection of the history of
economic integration in general as integration was initially commenced with the introductionof
CU. EU which is the largest trading block in the world is implementing community customs
policy at a better level than other economic communities of the world.¥ In fact, joining to the
European Union’s CU had left two major implications to the newly acceding members. The first
one was legal and the second was trade relation effect which directly affect the countries’ trade
nature with third countries in a more practical way.” Due to such an influence of EU to its
members in its strong integration scheme, most European laws and procedures are treaty based.
Hence, EU with its converging laws and policies is currently the strongest economic community
in the world having a record of huge successes in the phases of its integration starting from its
inception up to its life today. Hence, the EU experience of regional economic integration with all
its intricacies can eventually be taken as the best model of all other regional economic blocs in
the world.

In other dimensions, the regional economic integration in Asia has no long history. The continent
has been treated as a latecomer in this phenomenon. The sense of regionalism began to emerge in
Asia mainly after the 1992 signing of the AFTA, which became operational in 2002.”"
Afterwards, they were seriously convinced that economic integration is a multidimensional
process that encompasses deepening interdependence in various spheres of economic activities

among the economies in a particular region if visible result is to be achieved. This increasing
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integration is confined pretty much to East Asia compared with North America and Western
Europe. Changing realities in Asia are stirring initiatives to spur regional economic integration.”
In effect, due to the increasing unilateral and multilateral liberalization of its trade and
investment sectors, Asia has had the fastest rate of economic growth during the last few decades
and has become the center of the world’s economic activities.” Among the sub-regions in Asia,
East Asia is the most integrated one and its speed has denoted the century to be the “Asian
Miracle”. At the end of the spectrum, China, Japan, South Korea, Singapore, India and Taiwan
are very important actors in the growing economic integration of Asia where the effort is evident
with tangible results of economic growth. This shows how much many economic integration
forms including CU are speedily experienced by economic communities in Asia in fast track
with all its static effects to secure the dynamic benefits in the long run.

NAFTA is a regional economic integration without the introduction of CU as an economic
integration form.* In reality, under a CU agreement member countries agree to phase out tariff
and nontariff restrictions on imports within the region and to impose a set of CET on imports
from non-member countries. In fact, economic integration is a multidimensional process that
encompasses deepening interdependence in various spheres of economic activities among the
different economies in a particular region. Besides to this, NAFTA member countries have
strong economies in which they can pool back their ambition to economic integration unlike
other regions. Yet, they couldn’t totally depart from the need for regional economic integration
as a state cannot be self-sufficient in all aspects of resources. It is reasonable to assume that
political unwillingness of NAFTA’s members to compromise sovereignty in this regard and their
better economic position are factors hindering deeper economic integrations and the introduction

of CET thereof,

3.2 Customs Union as a Form of Economic Integration: a Comparative Look
It is important to note the fact that the main difference between a CU and a PTA or a FTA is

CET. In a PTA or a FTA, member countries do not impose any collective set of tariff and non-
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tariff measures on imports from non-member countries.” The CU entails both positive and
negative welfare effects in this regard. The positive effect is referred to as the frade-creation
effect and results from the replacement of high-cost domestic products with low-cost imports
from member countries. Positive effects may also be arisenfrom domestic exports that are subject
to lower tariffs in the region’s market than exports from non-member countries.”® The negative
effect is referred to as the trade-diversion one. It occurs when a member country replaces low
cost imports from non-members with higher cost imports from member countries and is a result
of the fact that non-members face higher tariffs than the members of the CU. This reduces
welfare within the member countries because the formation of the union has enhanced access to
more costly sources of supply.”” Therefore, at the end of the day, the ultimate benefit of a CU or
any other trade arrangement depends on the difference between its trade-creation and trade-
diversion effects. In the aggregate implication, members of a CU economic integration might
agree to have a fixed percentage of tariffs against non-member countries, while in the first two
forms of economic integration each country has different and unique tariff levels of its own
option. Imposition of CET signifies a convergence of legal and trade policy reforms across
member countries, and eventually compromising or pooling of national sovereignty.” The
unique nature of CU as an independent form of economic integration different from the other
pre-existing forms (PTA and FTA) is therefore, to compromise sovereignty in determining tariff
rates on import items through the introduction of CET set by the economic community to protect

the liberalized market from external competitors.”

3.3 Scope of Commitments of Member States in a Customs Union

Member states of a given economic integration in a CU form are supposed to compromise a
portion of their sovereignty in determining the tariff rate of trade with a non-member state.
Therefore, customs administration will be subject to the administration of single customs
officials for the transit of goods from one boarder to another. Indeed, harmonization of laws and
policies of member states in a coherent manner is the appropriate approach in this regard. Shared

sovereignty is the right option in the interaction of member states in a CU level. Compromising
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sovereignty in the context of CU signifies being subject tothe CET set by the agreement of the
regional economic integration. Normally, sovereignty has no intrinsic value than creating
benefits to the population through respecting agreed tariffs and quotas and eliminating rules of

"% In fact, the first duty of a state is physical and economic protection of its citizens. In a

origin.
CU where there are common rules to establish a joint economic perimeter, combined officials
will deliver service at the customs stations to the benefit of all member states.'” This is because
one-stop boarder post is the main tool to facilitate trade in an increasing ratein the regional
economic integration regime. It certainly helps to minimize delays at cross-boarder points on
major transport corridors in a given regional economic integration.'’Therefore, this action
requires serious commitment of states for real economic integration and compromising their
sovereignty over such matters.
To put it in a precise manner, CU as a form of economic integration requires states to consider
the following commitments into account:
» Abolition of tariff and non-tariff barriers together with quota restrictions which
are impediments for free trade;
» To enter into an agreement on a sharing rule for the customs revenue sharing and
arriving at a common external tariff:
» To adjust and harmonize their respective laws of the relevant sectors to fit to
each other in line with the objectives and principles of their integration;

» To compromise their sovereignty on matters that the peculiar features of CU

particularly seeks for.

3.4 Customs Union within the African Context
While African countries continue to be actively involved in pursuing regional economic
integration, some critics argue that instead of attempting to enhance intra regional trade, African

countries should be involved in attempting to integrate their economies into the world economy
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through multilateral agreements.'”’ They argue that it is such worldwide integration that will
facilitate the type of growth and development that is crucial to prevent Aftica from being further
marginalized within the world economy. Africans on their part argue that regionalism will not
shield Africa from the global economy as long as it can open up itself to the financial and trade
flows from the world economy like other regions do which in turn helps to reap all the possible
benefits from the world trade.'™

Whatever debates are apparently ahead, starting from the inception of Organization of the
African Unity (OAU), regional economic community has been placed in the priority lists of the
continent’s agenda which was further strengthened by the transformation of OAU into AU in the
year 2002.'"” In the area of deeper economic integration beyond CU, enormous results have
been relatively achieved by EAC and ECOWAS. But CEN-SAD, COMESA, ECCAS, IGAD and
SADC are still facing challenges in the efforts to make progress. Despite the attempt made to
deepen their integration, several obstacles are hampering and even undermining the process.'®
Integration beyond CU couldn’t be visible in most of the RECs for various reasons. The
movement of people is faced with a number of problems, including those related to
infrastructure, especially road transport, such as the very high number of roadblocks erected by
security forces as well as illegal barriers and insecurity on the roads.'”” Therefore, the
imperatives of regional economic integration in Africa have to do with the dynamics of the
globalizing economy, as a means to enhance and assure competitiveness through better power to
influence international trading.'® This vision can be reduced into a reality when both soft and
hard infrastructures (most importantly security and road respectively) are genuinely satisfied.
Given the challenges that African RECs have been facing, there is an individual move of each
economic community towards deeper integration for a better Africa. Commitments have been
seen in various RECs strongly working with pure economic motives. Even though Africa is still
blamed for weaker democracy and huge political space than economic relations in many
activities of its governments, surprisingly the main focus of SACU member countries in

Southern Africa was more of economic than politics.
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Obviously, most African countries are at different levels of both economic and political
developments. Some countries are doing better and advancing economically,  whereas some
others are lagging behind. This difference in terms of development has a huge implication on
their trade relation among themselves.  Under circumstances of such a differentiated nature,
reduction of tariffs which is acceptable to all is a fair basis for starting negotiations towards the
total abolition of customs duties.'” This abolition of tariff and non-tariff barriers is normally to
be practiced through escalation of the level of economic integration to the extent of CU and the
subsequent forms.

Among RECs recognized by AU, many of them are pursuing CU as an economic integration.
EAC is now implementing CU within its members which have launched it in 2005 following the
signing of CU protocol by 2004.""° It rated its own CET and addressed full implementation of
economic integration by 2009 through elimination of all internal tariffs. As EAC members are
relatively few, it is easier to agree on reforms and policies. As a result of this, all members of
EAC are also members of'its CU stage of integration in a full consensus.

COMESA is the other regional economic community gradually evolved to a CU by 2009. It was
characterized by its poor state of domestic and inter-regional transport and communication
structures, access to information on trade opportunities, and bottlenecks at border crossings.
Guiding all member states towards the achievement of CU is among the major goals in the
revised road maps of COMESA."" It is a regional economic community constituting more than
20 countries registered as members to it. This incidence of many countries as members of the
regional economic community pulls the difficulty of failing to agree on different policy reforms
and laws. For that matter, currently the majority members of COMESA are not members to its
CU. For example, Ethiopia is not a member to both COMESA’s FTA and CU. But COMESA as
an economic community in Africa has escalated itselfto CU level at least as it stands today.
IGAD is one of the RECs in Africa. Unlike many other economic communities, IGAD at s its
infant stage of economic integration. Its member countries have agreed to form a strong regional
economic community through a deliberate reduction of tariff and non-tariff barriers, facilitation

of the movement of goods, supporting industrial production and marketing through capacity
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building and the harmonization of the legal and institutional frameworks in the future.'? But,
currently, IGAD is giving more attention to peace and security building than real economic
integrations.

The Southern African Development Community (SADC) was originally formed as a political
group with the sole objective of achieving political liberation of Southern Africa. Independence
of the majority of SADC member countries fiom colonialismrevitalized SADC to realize
economic gains. There are a number of challenges that are hindering the progress of the SADC
integration agenda like multiple memberships. However, it has undergone through integrations
of FTA, CU and common market. It seems that the economic integration part in the form of
abolishing trade barriers among members is duly emphasized. Governments should work
towards domesticating policies that have been agreed at the regional level to the implementation
of these policies ina faster rate. SADC countries should realize that despite differences in levels
of development, further liberalization will bring efficiency in their markets.

Economic Community of West African States (ECOWAS) is an economic community of the
western part of Africa established in 1975. Its members havevery small population and
economies. Hence, they are weakly integrated in many aspects.' *Even though it experiences lots
of challenges in harmonizing laws and policies among its members as part of the integration
process, ECOWAS started to fully implement CU on]® January 2008. It has also established
national road transport and transit facilitation committees with membership taken from all key
public and private sector actors in trade and transport facilitation in all member states to ensure
the free flow of trade and transport. It is a coordinating multinational highway and transport
facilitation programme between Cameroon and Nigeria funded by the African Development
Bank.'" This tells as how much CU integration is at its alarming momentum in most parts of the
world including Africa.

Economic Community of Central African States (ECCAS) is a regional economic community in
Africa established by countries located in the central part of the continent. Even though ECCAS

began functioning since 1985, it was inactive for several years because of financial difficulties
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"> The formal functioning in cooperation with AEC was

due to non-payment of membership fee.
started in 1999. It proposed to join to CU level of economic integration in its own time schedule.
Community of Sahel-Saharan States (CEN-SAD) as a regional economic community has its own
integration stages. CEN-SAD was established on 4™ February 1998 following the conference of
leaders and heads of states held in Tripoli.'"It is, however, encountering problems in developing
and implementing a protocol on free movement of persons, goods and services. No much
progress is visible in the CU form of economic integration under this economic community,

The Arab Maghreb Union (AMU) is a regional economic integration established as a league of
Arab states. The first Maghreb Summit of the members’ heads was held at Zeralda (Algeria) in
June 1988 resulted in a decision to set up the Maghreb High Commission. The AMU has no
significant history of relation with the African Economic Community (AEC) though it was
originally designated to be a pillar of the AEC."" Its success has been considerably weakened by
the tensions surrounding the Palestinian problem, and abandoned many potentially productive
development strategies due to the pressures of the Palestinian venture."'® The outlook of many
politicians across the region is another hindering factor for the economic integration process of
the AMU.

Generally, the level of progress among RECs in Africa in terms of economic integration is not
the same. Some are at deeper integration stages whereas others are not. For example when we
assess the level of economic integration among RECs in Africa, they are found at different levels
of integration forms as per their peculiar reasons delaying or fastening the integration progress.
Knowing the fact that the overall advantage of integration is to the mutual benefits of all member
countries, each member state must discharge its utmost possible duties in the realization
progresses of economic integrations. Eventually, states must make sure that their integration is
complementary to each other in order to achieve the desired objectives of the integrations as a
whole. Even though the regional economic integrations in Africa are moving slowly, their
structural adjustment towards unified economies has better insights.

The following table summarizes the integration progress of the 8 RECs.
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Table 3.1 Regional blocs - pillars of the African Economic Community (AEC)

Name of RECs Customs Union integration —]
'EAC In full force

ECOWAS In progress

COMESA In progress

SADC Proposed

ECCAS Proposed

AMU No progress
| CEN-SAD | No p?dgiréss

IGAD No progress J

Source: Economic Commission for Africa, Seventeenth session report

Even though the ambition for deeper economic integration in Affica is at its momentum,
practices reveal that implementation is at the lowest stage. Countries must engage in making
compromise the benefits and costs of such integration and move further in collecting the fruits.
However, current status of infrastructure developments in Africa remains mixed and h inders real
economic integration. Still, in the presence of such challenges, some sectors have recorded
significant progress compared to others."® The current situation in the continent is by and large
unsatisfactory characterized by insufficient and low quality infrastructure in one hand, and
inefficient and expensive services on the other hand. But it seems that African governments are
today keen in the advancement of infrastructural developments and connections of road networks
to faster and reducethe cost of flow of goods and services from one comer to the other,

To sum up, CU form of economic integration in the African context keeping the external realities
constant has the following benefits,'>

> Reduce the costs of cross-border trade through simplification of customs formalities

" Economic Commission for Africa, Trade. Regjonal Cooperation and Integration Report, 7" Session (2011,
unpublished), p.9

20Anonymous, Regional economic integration: SADC and COMESA, Available at:

(htips:/ige2 | giz de/ibt/en/opi/sitesils ibi/regionalporale sade downloads'sade_comesa.pdf), accessed on: 29/5/2014
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» Increase trade negotiation strength of regional economic communities as CU of member
countries will be able to negotiate more effectively than on their individual basis.

» Countries will be able to take the advantage of economies of scale while opening up
markets in the region.

» CU creates an enabling environment for foreign direct investment.

3.5 Legal Issues in Collecting and Sha ring of Customs Duties among Members

Deriving the formula for the sharing of customs revenues in a fixed percentage provides for the
creation of a development component to the safe relation of member countries. Having a
regulatory regime of benefit sharing is one tool for safe relation of member countries and trade
facilitation. More importantly, trade facilitation is receiving unprecedented attention and is at the
heart of numerous initiatives within the customs world. It has become a substantive item within
WTO trade round negotiations too. It is also a significant item within wider trade and capacity
building initiatives.'' Introducing modern laws and policies that can serve the best interest of
member states and harmonization of such laws and policies to the domestic laws of the
respective members bearing trade facilitation in mindis the task of regional economic
communities and member countries respectively. Under international trade, revenue collection
may include collection of customs duties, excise duties and other indirect taxes, payment of fees,
management of bonds and other financial securities.'” The economic community must agree on
the revenue sharing formula for the division of customs and excise revenues collected based on
the contracting parties trade exchange volume with each other. This pre-determined rule of
apportionment of the collected revenue certainly prolongs the trade relation of member countries
sustainably. Therefore, setting the revenue sharing formula is entirely the business of members
of that specific regional economic community upon which they must agree on the rate of the
benefit to be shared between member countries. Indeed, the formula that some regional
economic communities employ may be quite different from other groupings depending on the
specific trade pattern and agreement of the participants. Whatever the benefit sharing scheme is
different from one economic community to the other, the agreed formula remains to be the legal

regime regulating the interaction of member countries in this regard.
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exporter country and the importer country belong.'*Such memberships to more than one CU of
regional economic integrations create a challenge to a uniform management of the trade relation
between and among members. The problem specifically arises where some partner states have
trade agreements with third countries involving preferential domestic market access

e 2 i ; . i ; ¥
conditions.'** This membership to different regional economic groups has impacts on members

due to duplication of efforts and again complicates harmonization and coordination of laws and
policies by generating  counterproductive competition among member countries and
institutions.'”® The well-acknowledged issue as far as the multiple membership is concerned in
any regional economic integration is the costly, inefficient and ineffective results it generates,
But, crudely, countries cite political and strategic reasons as an overriding motivation for these
multiplicities of memberships,'?’ Particularly, one of the intriguing aspects of Aftican regional
trade agreements is the extent of overlapping membership.'*® This overlapping membership has a
bearing on the costs and benefits when the integration goes deeper. Moreover, membership in
more than one CU is technically impossible, To have exactly the same CET being a member of
two and more CU ijs illogical unless deliberately or by chance, all regional economic
communities where a single country is a member set a uniform CET which is almost impossible
practically. Therefore, countriesinvolving in RECs are supposed to limit their continuous

engagement into the membership of newly created economic communities and stick at pursuing

J23SylvanusKwakuAfesorgbor and Peter A.G, van Bergeijk, “Multi-membership and the effectiveness of regional
trade agreements in Western and Southern Africa A comparative study of ECOWAS and SADC,” International
[nstitute of Social Studies, (2011), p. 13

" Adam Smith, Study on the Attainment of a Single Customs Territor (SCT) for the East A frican Community:

]L:t;:ssons and Best Practices from other SCTs: Report (unpublished), p.14
®1d,P.7
"**Economic Commission for Africa, Assessing Regional Integration in Africa (2004) , Addis Ababa,

Ethiopia
* Ibid
*Supra note 124, p. 20
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deeper economic integration within the community they already taken part by making the proper
balance of costs and benefits.Overambitious demand towards CU form of integration and
multiple membership in the available RECs partially amounts to working for the satisfaction of
two opposite interests. Making a choice of either deepening the economic integration in the one
economic community or taking the apparent membership for political reasons must have
differentiated demarcation points. Solely concentrating on tariffs and revenue foregone would
mean missing out on some ofthe more fundamental aspects of regionaleconomic integration,'*
It multiple memberships have such an effect on effectiveness and efficiency of the economic
integrations, there should be a legal regime to regulate this difficulty and lay the foundations for
regional approaches by developing a common set of regulatory rules that are appropriate,
comparable and enforceable among member states as far as multiple membership is
concemed." To mention, COMESA prohibits membership to its CU by a member country in
another CU unless the CET applicable in both CUs is the same. So, a member country of
COMESA cannot be a member of COMESA’s CU if the other CU to which it is a member has a
rate of CET different from what the former has set.

If countries simply join as a member to each regional economic community without any
participation in the move towards deeper regional economic integration, the result in pursuing
particular objective will be nothing. Therefore, the engagement into an economic community
must be done to more of realizing particular objectives of an economic nature accompanied by
smooth  political sentiments in the long run relation of participating countries in a given

economic integration process than for nothing.

1% Anonymous, Overlapping membership in COMESA. EAC, SACU and SADC: trade policy for the region and for
EPA negotiations, Available at: (http:nvww.eldis, org/gothomedid=23141&tvpe=Documentit UbbFwyhlDIL),
Accessed on: 22/06 2014

¥ Anonymous, Regional Options for Economic Regulation, Available a:
(htp-/Awww forumsee. orgiresources uplouds/attachments documents/FEMM%202007 %20Regulation%20and %20R

egriona/%?()Ecunomic%2f)/meg>mn‘mr.Qa'g). Accessed on: 22/06/2014
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CHAPTER FOUR
ETHIOPIA’S PURSUIT FOR REGIONAL ECONOMIC INTEGRATION IN A FORM
OF CUSTOMS UNION: ITS IMPLICATIONS ON REVENUESAND CUSTOMS LAWS
4.1 Revenues and Customs Laws
This chapter deals with examining the implications of the current momentum of economic
integration process in the approaches of administering revenues and customs laws in Ethiopia. In
doing so, theexisting Ethiopian revenues and customs laws would be examined in light of the

growing regional economic integration regimes.

4.1.1 Customs Laws

No single person can debate the importance of government revenue and the effect that it has on
the economy and on people that are taxpayers on the ground.™ The point is what types of
revenues and customs laws are crucially fitting to the existing economy and international
conditions of countries? Ethiopia, with a view to boosting its economy, has shifted from
traditional into modem tax administration system and made lots reforms in the legal regimes of
the revenue sector starting from the early 1990s. Being cognizant of the fact that the revenue
from the customs tariff is a significant source to the govemment treasury, proclamations,
regulations and directives have been enacted. These legislations are made to properly regulate
and collect the revenue to the government in a more effective scenario as opposed to the previous
experience. The new momentum of regulating the customs aspects of revenue was among the
grand shifts paid appropriately in customs duty, excise tax, value added tax, import surtax and
withholding tax which constitute import tax categories. With a purpose to encourage the export
sector, the Ethiopian government levies no CXport tax on export items except on some raw and
semi-processed materials like chat, gold, coffee, live animals, meat products, skin and hides and
extra.'” Import tariffs are levied to all imports unless exemptions are given by law or by the
government decisions for many economic reasons. The tax categories levied on import items as
it stands today include the following in their sequential order of priority. These are: customs

duty, excise tax, value added tax. surtax and withholding tax.'” The last three categories of

“'Waris, Attiya, and MattiKohonen, “Taxation and State building in Kenya: Enhancing revenue capacity to advance
human welfare,” Tax Justice Network Africa, (2009), p. 5

""DebelGemechu, Exports and Economic Growth in Ethiopia: An Empirical Investigation (2012, unpublished,
Addis Ababa University), p. 14

BSupra note 10
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import taxes have a short history in Ethiopian tax system whereas the first two are relatively with

long records.

Parallel to the tax reforms made by the Ethiopian government to increase its national revenue,
there has been alarmingly increasing ambition to regional economic integration and significant
numbers of regional and bilateral agreements have been made between Ethiopia and the rest of
the world that ultimately aims at achieving economic unity among the signatories. This economic
integration is the order of the day that has achieved universal acceptance as it avoids trade
barriers and calls for free trade among countries. Ethiopia as part of the world community cannot
be an exception in the existing alarmingly increasing economic integration process and it must
take part in having the necessary preparations in advance. But immediate revenue loss from the
foreign trade under the name of introducing freer trade serves as a bottleneck to Ethiopia’s
engagement into deeper economic integration. It is logically impossible to concurrently reap the
advantages of regional economic integration and collect the utmost possible highest customs
tariff at the expense of free trade. Here comes a point of collision that may probably occur unless
Ethiopia tries to strike a balance between its national interests with regional demands of long run
returns that can be gained from the economic integration. Particularly policy considerations and
national customs laws must be designed and legislated in a way that can strike the balance of
long run insights of regional economic integration and economic status of the country into
account as issues of tariff barriers, non-tariff barriers and CET are exclusively customs law
concems when integration goes deeper. To do so, by way of mutual recognition of national
laws, regulations and enforcement mechanisms, the market segment effects of such differences
must be reduced and amended through coordination and harmonization.' This integration of
policies and laws among member countries has the objectives of creating a level playing field for
the firms of member countries, ensuring absence of resurgence in trade barriers through the back
door in the member economies, and deriving the desire to internalize externalities to reduce
waste and redundancy with a view to in turn increasing competition in the domestic market,'*
One of the strongest benefits of integration of domestic laws and policies for the constituent
members is enhancement of the contestability of markets. It can also deliver large economic

benefits to the constituent members as well as to the non-member countries in the reduction of

i3“Su,m‘a note 29,p. 31
"** Ibid



¢ These are the assignments that member countries of a given regional

administrative costs.
economic communities should come across as far as the legal issues that governs their interaction
amicably is concerned. Without securing these legal intricacies, considering one’s integration
theoretically is meaningless.

The Ethiopian customs Proclamation No. 622/2009 under its preamble affirms that contemporary
customs laws are essentially important to positively respond to the timely demands of
international and regional economic integration agreements.”” This shows the attention that the
Ethiopian government has given to the inclusion of regional economic integration principles into
national revenues and customs laws. As the purpose of this research is to examine the
implications of regional economic integration in the form of CU to the revenues and customs
laws of Ethiopia, [ would therefore limit myselfin briefly explaining the possible implications of
CU as a form of regional economic integration to the existing Ethiopian revenues and customs
laws.

Even though Ethiopia does not yet join either to a FTA or a CU level of economic integration in
any regional economic block, the lowest form of economic integration itself is assumed to fast
track to the next forms as such integration always goes through progressive increments until
ultimate economic unity is achieved. National revenues and customs laws must in this context be
designed to accommodate the ambits of all these integration forms together with calibrating the
demand for trade liberalization and make the necessary adjustments between different levels of
developments of states as all of them cannot be in the same level of tariff obligation compliance
due to their economic conditions at home. Let alone regional economic integration, multilateral
trade agreements like WTO are designed to serve such purposes as evidently seen from special
and differentiated treatment provisions of GATT 1994, But, CU as an economic integration form
has the unique feature of establishing CET in trading with a non-member state under a given
regional economic community shifting the mandate to the union in order to set the rate of import
tariffs to the importing countries on behalf of members of the economic community. This stage
of economic integration with its unique nature inevitably influences the existing customs laws of
many member countries of a given regional economic community including Ethiopia as the

relevant domestic laws must fit the pattern of regional economic integration demand that this

" Tbid
37 Customs Proclamation, 2009, Preamble, Proc. No. 622, Neg. Gaz., Year 15, no. 27
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form of integration specifically requires. Therefore, the Customs Tariff (Amendment) Regulation
No. 153/2008 which adopts the customs tarifT classification system of goods and rates attached
to this regulation will be designed in the affirmation of the CET in the regional economic
communities that Ethiopia may probably be a party. This implies that Ethiopia’s engagement in
the regional economic integrations in a CU form will have an enormous impact on the change of
the tariff rates that it currently employs. Even though the commitment in this integration form
truly takes away the free imposition of tariff rates, member states in a trade relation against a
non-member country to which the least developed countries including Ethiopia requires having a
grace period of readiness to this effect. Deeper economic integrations like CU require credible
economy, policy and legal basement that can foster more advanced economic ties."® The
appropriate organ empowered to enforce such customs laws (ERCA) is not limited to only the
regulatory functions of collection of customs tariffs, but also required to ensure that such
customs laws are compatibly enforceable in the international level in the growing scheme of

* In fact, regionalism is part of the global economic environment that

economic integration.'
developing countries are moving towards as a tool for development. Understanding its
implication on the laws and the economy, while moving towards integration can help Ethiopia to
prepare and cope up with it better, """

CU is deeper economic integration as compared to PTAs and FTAs. Unlike developed countries
with little reliance on import duties, many developing and the least developed countries like
Ethiopia are highly dependent on import duties and related taxes.'®' But, this mode of
dependence is an outdated fashion in modern customs administration in general and CU level of
economic integration in particular in this rapid trend of economic integration world. In fact,
Ethiopia as a least developed country whose revenue source is hugely the import duties, it needs
to have a relative cooling period in order to transform its economic dependence into inland tax
and other sources of revenue. But, this does not mean that the legal framework that regulates the
inland tax regime should remain unchanged with developments in economic integration

principles. Proclamation No. 622/2009 which declares itself devoted in all its efforts to

" Supra note 10, p. 15

HiwotTadesse, The legal implications of the newly amended Customs Proclamation (2004, unpublished, Addis
Ababa University, Law Library), p.47

" Interview with AtoWassihun Abate, Director, Legal Service Directorate of MOFED, June 8, 2014
"“ITeweldeberhan W/gebriel, Challenges of Customs on Trade Facilitation in Ethiopia: The case of Customs
clearance in ERCA (2011, unpublished, Addis Ababa University, School of Business and Public Administration),
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modernizethe legal frameworkin orderto facilitate international trade, has introduced a bulk of
customs procedures in article 5 through 20, which do not fit to the existing tariff free trade
relation among countries, let alone inculcating a provision that regulates CET. Actually, Ethiopia
doesn’t accede to either a FTA or CU in any regional economic block, particularly COMESA
where it may possibly proceed into a deeper integration after it prepares itself economically. The
point that T wanted to examine was whether the current customs laws would remain unchanged
or not if Ethiopia joins into CU leve] of economic integration progressively in the near future,

Ina FTA Rule of Origin (ROO) is the distinctive characteristics as CET is for CU. Customs
Proclamation No. 622/2009 of Ethiopia partly seems considering the possible engagement of the
country into a FTA as it incorporates a provision stating about goods country of origin under
Article 47 and the following provisions even though we may observe strict imposition of
customs tariff under article 45 and 46 of the same proclamation on all imported goods into
Ethiopia unless exemptionsare made by relevant laws. But, the concept of CET is mentioned
nowhere all the way from the preamble up to the transitory provision of the current working
customs proclamation No. 622/2009 of Ethiopia. Of course, Ethiopia, in the CU form of
economic integration may be required to accord CET though loss of revenue is the potential
impact thereof. It was understandable that the process of economic integration could have no real
consistency and, above all, no real stability or lasting force unless we succeed in giving it a
sufficiently solid institutional and legal framework devoted to regulate the business. It is critical
to include legal regimes under domestic laws that may embark on all forms of economic
integration if it is in a continual process.In doing so, customs laws, regulations, administrative
guidelines and procedures should be simplified to the possible extent in making sure that trade s
in an ongoing liberalization, " Practicing regional economic integration in the right timeframe
that positively fits the economic condition of the country in the integration process is also
another quality of policy insights as to the effects of integration on the domestic economy. But,
taking a note to the inclusion of such regulatory provision as integration comes to be deeper
demands thorough scrutinizing in economic law perspective. Trade facilitation agenda is gaining
increasing momentum that Ethiopia as part of the world community must engage into this
progress. This is a proportional horizontal progress that economic integration encompasses

toliberalize free trade in the upcoming international trade policies. But, to be aware of the rules

214, p. 30



of the game before joining into the play field is the appropriate toolto the player toscore better
results eventually. Therefore, the researcherhad the opinion that Ethiopia may not be late to
include provisions dealing with CET as at least it is not a member to a FTA or a CU in any
economic community. But it must clean the road gradually and make proper adjustments in
having appropriate legal regimes pinpointing into CET to trade with non-members of a given
regional economic block as deeper economic integration is unavoidable and to be pursued

sooner.

4.1.2 Inland Tax Laws
Even though Ethiopia’s tax system dates back to ancient times, statutory tax collection basis was

S The power to enforce the Ethiopian tax laws was

started during the Haileselassie regime.
given to the Ministry of Finance. But, before the power was given to the Ministry of Finance,
different institutions were engaging in the tax collection. The Ministry of Finance was in fact
established as an independent body in the name of Inland Revenue Administration.'**

Taxes are the backbone of any government to function normal. Therefore the levying and
collecting of taxes are central to all governments to function right in all forms.'"

Except income and sales tax that has long records in Ethiopian tax law history, other categories
of tax laws are relatively new arrivals accompanied with the tax reforms that Ethiopia has
undergone since the recent past. Sad but true, Ethiopian tax laws are found scattered here and
there in many pieces of legislation in contrast to many countries experience in the world whose
tax laws are codified."® Absence of codified general tax laws creates lesser opportunity of access
to Ethiopian tax laws to the public which in turn destruct compliance to pay tax. Normally,
codification alone cannot be an outlet for public awareness except mitigating the challenge
related to accessing the legal regimes regulating the sector.

Those categories of inland tax laws which are enacted to raise the national revenue include:
proclamations like: 286/2002 (income tax), 285/2002 (value added tax), 307/2002 (excise tax),

308/2002 (turnover tax), 110/98 (stamp duty tax) together with ample of amendments and

"“Misrak Tesfaye, Ethiopian Tax Accounting: Principles and Practice (2™ ed., 2014), p.129
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regulation thereof. The totality of these legal regimes presuppose raising the revenues of
Ethiopian government despite the loosely structure of the laws.'"’

Undeniably, the coming into force of these laws has brought about a bulk of increases in the
revenue volume of the government. Despite the presence of all these laws, revenues collected
from inland taxes could not be sustainably relied unless import duties are put in place. Until
recently, revenues collected from inland tax constitute insignificant portion of the country’s total
revenue as compared to customs duties and other taxes.'"™® As a result of improvements in
administering and increasing tax collection efficiency through the instrumentality of newly
introduced laws starting from 2009, considerable increase of revenue in contrast to the previous
experiences has been managed. From the overall amount of taxes that has been collected in the
few past years, a relative volume of increment has been seen in the inland tax share after the year
2009 as the government has given better attention to the enforcement of such laws and the
proper collection of inland taxes even though unsatisfactory yet. If we go through scrutinizing
the official annual revenue reports made by ERCA as follows, we can logically draw a
conclusion that a gradual shift from customs tariff dependency into inland tax revenue even
though the shift is not radical in terms of speed is shadowing. This light shielding incidence
gives a clue that Ethiopia is diverting its attention to the engagement into regional economic
integration process in order to get benefit from the phenomenon. It is therefore expected that
some of the regulatory provisions of customs tariffs and procedures will in progress be modified
when the country moves a step into deeper regional economic integration form that can facilitate
the economy of the country. The economic integration in the coherent ways of the laws of the
economic communities with the laws of member states can definitely sustain the long lasting

economic ties of countries.

The following table shows the revenues of the country in the last five consecutive years from

customs tariff and different taxes of foreign trade in one hand and inland tax on the other hand.
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Table 4.1 Annual revenue report of ERCA- five consecutive years

Revenue from Foreign | The Revenue from Inland
Budget Year trade tariff and other increased tax in billions
taxes in billions
2011712 34,487.65 40.30 36,161.58 38.23
2013/14 42,419.08 7.69 54,009.46 20.25

Note that the rate increased is calculated as (2010/11-2009/10)/2009/10*100 and the annual

revenue report of the year 2013/14 does not include the last month revenue of the budget

The

increased

be depicted from the above table, we could observe increased revenues both from the inland tax
and customs tariffs, The new thing we might analyze from the table is rate difference of
increases between revenues from customs tariffs and that of inland taxes. The increase of

revenues from the inland tax is with a relatively better rate as compared to the increases of the



lot to do in collecting huge revenues from the inland tax and liberalize the international trade in
accordance with treaties of regional economic integration.mg

For example,if we compare Ethiopia’s customs revenue percentage out of the total national
revenues with Kenya’s experience, there is considerable difference where the practices of the
latter can be taken as a positive lesson in the future management of revenue collection in
Ethiopia. In Kenya, inland tax remains the single largest source of government budgetary
resources. Between 1995 and 2005, inland tax revenue made up 80 % of the total government
revenue'*® whereas the case is different in Ethiopia. As it can be summarized from the above
table, up to 2009, the larger source of government revenue in Ethiopia was customs tariffs and
related taxes. The inland tax was not effective to surpass the revenue collected from the customs
tariffs and related taxes. Despite its constituency of the bulk of government revenue, the customs
tariffs and related taxes are not efficient to respond to what the economy generates. Since 2009,
the Ethiopian government has come up with new laws and administrative reforms in the
aggressive way to collect the possible amount of revenue both from customs tariff and inland
taxes to the possible extent that the economy generates. In fact, drastic changes have been
registered in collecting huge amount of revenues ever done. Particularly, more positive trend has
been adjusted in collecting larger amount of revenues considerably from the inland tax than the
customs tariffs in due course. But new forms of tax bases are not introduced that can replace the
possible revenue losses from the customs tariffs resulting from the growing regional economic
integration agenda.

The tourism sector, which is commonly known as “smokeless industry” is Kenya’s considerable
source of revenues where Ethiopia can do the same by managing the sector in a renewed
momentum. In fact, to look for other revenue sources to replace the revenue losses of the
customs tariff is the best outlet if trade liberalization in the existing trend is inescapable to
benefit from the fruits of international trade. In this regard, new tax bases yet not experienced
may probably be introduced to the track lists of the Ethiopian tax system or utmost tax collection

efficiency may be employed as a substitute within the range of the existing tax laws.

14 Anonymous, Transfer pricing and developing countries - Kenya, Available at: (http://ec.europa.eu/taxation
customs/resources/documents/common/publications/studies/transfer pricing dev countries.pdl), Accessed on:
27/05/2014
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Value Added Tax (VAT) Proclamation No. 285/2002 is introduced in 1 January 2003 into the
channel of Ethiopian tax laws as a replacement of the earlier sales tax on imports and
domestically manufactured goods in order to align the Ethiopian system with the international
trend towards indirect taxes."”' Down periods of the enactment of this proclamation has shown
tremendous changes in the government revenue followed by relatively effective enforcement
schemes done since the last few years. This fixed rate tax (15%) is applicable on both imports
and transactions of domestically produced items and services.'*

Income Tax Proclamation No. 286/2002 is also introduced as part and parcel of modemizing the
Ethiopian tax system and broadening the tax base so as to enhance economic growth of the
country.'53 A commitment towards saving and attracting investment is also taken as a pillar to
the coming into force of this law.As an effort to increase the government revenue by collecting
taxes from all incomes, Income tax Proclamation No. 286/2002 is further amended and new
provisions are included as far as wind fall profits are concerned. The amendment has added an
obligation to the banks not to accept a property as collateral for a loan before ensuring that the
owner of the property has fulfilled its tax obligations if it has engaged in business activities.'>*
Excise Tax Proclamation No. 307/2002 payable on selected items of demand inelastic was also
introduced with a principal objective of raising government revenue.'> This proclamation is part
of an amendment of the Proclamation No. 68/1993 which finally figured out the existing
proclamation as an independent legislation to regulate excise separately. This broadening of tax
bases shows how the government was strongly committed to dig-out a variety of tax bases in the
vision of making the country domestic tax reliant. Yet, there is a lot to do in extensively
broadening the domestic tax base to fasten the transformation from foreign trade tax dependence
into domestic tax one.

Tumover Tax Proclamation No. 308/2002 is genuinely introduced into the catalog of the
Ethiopian tax laws as a complementary of VAT where the later is legally subscribed to be

applied on annual transactions of the total value which exceeds 500,000 Ethiopian Birr (ETB) to

"' Value Added Tax Proclamation, 2002, Art.16(1), Proc. No.285, Neg. Gaz., Year 8, no. 33
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equitably levy taxes at every category of business persons without discrimination in this
boundary. '

When we see the bulk of the newly introduced tax proclamations to the Ethiopian tax system,
they were enacted nearly in the same year (2002) as it was the time when lots of tax reforms
were made. These tax laws experienced drastic enforcement changes after the reforms.”’ In
addition to the legal reforms made, many administrative adjustments were built to further

strengthen the developments of inland tax revenues of the government.

The year 2000 was also the time when regional integration efforts were relatively in a renewed
momentum. Thirteen of COMESA signatories launched a FTA in 2000. The Constitutive Act of
the African Union was also agreed to be effective as of 1] July 2000. Several of the regional
agreements have seen revitalization."® It was this historical event that urged Ethiopian
government to aggressively make such a reform measures in the taxation system through
enactment of various tax laws in 2002 as an assignment to resolve sensitive issues at home. Yet,
no considerable attempt is made by the Ethiopian laws to liberalize trade through the legislative
means even though the order of the day demands freer trade relations among trading partners. It
is evidently seen from the contents of the customs Proclamation of Ethiopia which gives more
emphasis on levying of tariffs on all imports with few exceptions which can be determined by
law, or directives to be issued by the MoFED. The customs tariff rate of 2007 Harmonized
Description and Coding System (HS Code) of goods has been adopted by the Regulation No.
153/2008 by the council of ministers.'*’

This tariff rate is currently the applicable customs tariff under the existing customs law of

Ethiopia in order to calculate the payable import tax.

ij"S'zqa:vm note 151, Art.16 (1) (a)
"*Kinfe Michael, An Introduction o the Ethiopian Law of Tax Foreclosure: A Commentary (2012,unpublished), p.1

“**BetinaDimaranan and Simon Mevel, The COMESA Customs Union: A Quantitative Assessment (2008,
unpublished), p.1
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4.1.3 Other Laws Enforceable Under Customs Administration
While the Ethiopian Revenues and Customs Authority engage in its normal career, the authority
is authorized to enforce other laws incidentally. Among such laws that ERCA is supposed to

intervene, the most important ones include intellectual property rights laws and investment laws.

4.1.3.1 Intellectual Property Rights Laws

Creating a favorable environment in order to promote local inventive and related activities as
well as to encourage the transfer and adoption of foreign technology is the major objective of
Ethiopian intellectual property right laws.'® To secure this objective, Ethiopian revenues and
customs laws also partly provide possible protection when there existinfringements of such rights
at incidences of crossing boarders. In principle the Ethiopian Intellectual Property Office (EIPO)
is responsible for the administration of patents, trademarks, copyrights, and related rights with
ultimate competence in designing intellectual property policy. In the past few years, EIPO has
confiscated and destroyed lots of pirated copies of locally produced songs and films in Addis
Ababa.'" Even though enforcement of intellectual property rights in a court of law is the
appropriate way of protecting the Intellectual Property Rights (IPR) owners in domestic level, it
cannot be a solution to protect all the rights in the international setting where there are different
Jurisdictions having different laws and procedures.'®® However, in cases of international trade
where goods cross the national boundaries, prevention of goods from entering or confiscation of
such goods may be considered as an effective remedy.'® The remedy in arresting dissemination
of infringing goods into the commercial channels is through customs control though it is
administrative in nature,'® Although all countries of the world are not parties to the Paris
convention on Trade Related Intellectual Property and Services (TRIPs), boarder enforcement
measures, will enable the right holders to obtain advantage and cooperation of customs

administration in controlling free circulation of infringing goods.'®® After all, according to article
g ging g g
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7 of General Agreement on Tariff and Trade (GATT), the very purpose of Intellectual Property
(IP) protection should contribute to the promotion of technological innovation and to the transfer
and dissemination of technology for the mutual advantage of producers and users and in a
manner conducive to social and economic welfare, and balance rights and obligations.'®
Consideration of intellectual property laws and their enforcement through the customs sector is
the right option. That is why customs control is taken as a means to bar the free movement of

goods that are against intellectual property rights of the right holder.

4.1.3.2 Investment Laws

The other areas where Revenues and Customs Authority of Ethiopia should take into account
while discharging its career is the issue of investment.Encouragement and promotion of
investment has become an essential element so as to accelerate Ethiopia’s economic
development and thereby improve the living standards of its people.]67 Customs Proclamation
No. 622/2009 has in this regard confirmed in its preamble that an expedient and modern customs
legal framework is significantly important to encourage trade and investment.'® Along with
making proper facilitation of trade and investment, the proclamation empowers the authority to
regulate the duty free privilege when it is utilized in an abusive manner. Though duty free
privilege is not directly related with trade liberalization,it may be an essential element with
respect to import or export of goods as it may be granted by law, an international agreement or
directives to be issued by theMinistry of Finance and Economic Development.lf’9 As clearly
stipulated under Article 68 and 98 of the Proclamation No. 622/2009, any kind of miss use of
such privilege is left to the proper follow up by the authority with a view to encouraging genuine
investment and trade and discouraging the illegal ones.

This takes our attention to a point that investment matters are part and parcels of customs laws as
regulating international trade has a lot to do with attracting FDI which has tremendous
implications in the overall economy of a country as movement of goods and services always
passes through the customs roots where customs offices are the watching dogs. Trade and

investment can positively accelerate the development process of a country by providing ready
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access to the demand and supply chain in the spectrum of goods and services.'”” The authority
together with other stakeholders is therefore designated to sprint the assignment of ensuring the
appropriate implementation of duty free privileges on the ground to better investment flow
besides facilitation of expedient trade which aims at promoting the living standard of its people

through economic growth of the nation at large.

4.2 Regional Instruments where Ethiopia Assumes Commitment in Economic Integration

Every regional economic community in Africa has got its own establishing treaty, Moreover,
other mother treaties like the Treaty Establishing the African Economic Community and the
Constitutive Act of the African Union are central to other respective regional treaties as far as

economic integration is concerned.

4.2.1 Treaty Establishing the African Economic Community

The African states have given due recognition to the necessity of economic integration and
manifested it through a treaty establishing the AEC. This treaty appreciates a step by step
economic integration with an effect to the particular situations of every nation. Even though the
original objective for which the Organization of African Unity came into existence was virtually
a completed game as colonialism is condemned internationally, the idea of continental economic
integration has been concretized in the 1991 Abuja Treaty Establishing the African Economic
Community which was adopted under the OAU time on 3 June 1991 and entered into force on 12
May 1994 after the requisite number of ratifications was qualified.'”' The Abuja Treaty envisions
the establishment of the AEC as a goal that should be achieved through encouraging the
formation of sub-regional economic bodies which would eventually amalgamate to create the
AEC."™ The treaty establishing the AEC is affirmed to be legally operational document in place
to regulate the regional economic communities of Africa as long as it is not contradictory to the
Constitutive Act of the AU.'™ The contracting parties has affirmed their adherence to the treaty

that harmonization of policies and integration of programmes in order to promote consistent
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development of economic activities is one of the commitment states assume to achieve the
desired objectives of the treaty establishing AEC." It is clearly stipulated under Article 28 (2) of
the treaty that member states shall take all the necessary measures aimed at progressively
promoting increasingly closer co-operation among themselves, particularly through co-
ordination and harmonization of their activities in all fields in order to ensure the realization of
objectives of the community. Undertaking to strengthen the existing regional economic
communities and to establish new communities where they do not exist in order to ensure the
gradual establishment of the community is the biggest agenda that the treaty has assumed.'” As
an integral part, provisions obliging members to co-operate in harmonizing laws are found in a
number of Abuja Treaty Articles including Articles 3(c) and (d), 4(1) (d), and 5(1). Particularly
Article 5(1) is relevant as it provides that “member states undertake to create favorable
conditions for the development of the Community and the attainment of its objectives,
particularly by harmonizing their Strategies and policies. They shall refrain from any unilateral
action that may hinder the attainment of the said objectives”. In doing so, trade facilitation of
intra-community trade with all harmonized systems may ease customs regulations and movement
of goods to the level required, Therefore, proper integration of local laws that has consistency
with the laws of Abuja treaty is an obligation of member states in the increasing economic
integration process in general and expedient delivery of services in customs operation to the
service seekers in particular, Though the integration process in the transitional phase is lengthy,
it must not exceed a cumulative period of 40 years to destine at the desired objectives and fully

realizing integration,'”

4.2.2 The Constitutive Act of the African Union

Among the pillar objectives of the constitutive act of the AU, Promoting sustainable
development at the economic, social and cultural levels as well as the integration of African
economies is at the centre of the stage.'”” It is believed that closer collaboration between Africa’s

RECs on the one hand, and the AU on the other, will accelerate the socio economic development
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of the continent.'”™® Ethiopia is one of the member states in the establishment of the AU through
the Constitutive Act under which assuming the obligations contained therein may be legitimate.
The Constitutive Act which entered into force on 26 May 2001 and thereby making the AU a
legal and political reality in place as a spring board behind the progressive integration process,
has the objective to destine integrated economies.

Therefore, it is logical reasoning to conclude that Ethiopia as a member state of a treaty
establishing African economic community and Constitutive Act of the African Union is under an
obligation to be keen and ambitious to bring prosperous economy of Ethiopia in particular and
enlightened Africa in general by introducing a legal regimes consistent with these regional

instruments that encourage free trade among members,

4.2.3 Other Bilateral Agreements

Free trade improves welfare by enabling citizens to procure goods and services from the place of
surplus to the place of deficit, leading to the reallocation of resources based on comparative
advantage. It is therefore sound to assume that regional economic integration agreements in
Africa can generate welfare gains.”gEthiopia has made lots of preferential trade agreements with
a number of countries. In fact, the country is beneficiary from the preferential trade access for a
variety of commodities particularly from advanced countries like China, Australia, Canada, the
European Union, Japan Norway, and the United States of America."™ Even ifsuch a preferential
trade access is beneficiary, there is still a need to compete among the beneficiaries of the
preferential trade agreements to be a big fish in the little pond. Being a least developed economy,
Ethiopia is currently benefiting from the full quota and duty free privilege to the EU market,
Everything But Arms (EBA) and African Growth Opportunity Act (AGOA).

Ethiopia has also agreed with Sudan and Djibouti to conduct trade on a duty free basis for all
industrial and agricultural goods originating from the respective countries. As a number of
African countries have already signed the interim agreement, Ethiopia has made an agreement

with the Sudan and Djibouti to maximize its specific interests from the trade relations.'®' Would
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Ethiopia agree with all other African countries that have trade interest with it if the latter request
to do so is an area that demands proper assessment at this juncture.

Obviously the major export destination of Ethiopia as it stands today is EU. Intra-African trade is
relatively low as compared to the trade patter with other continents. As long as all agreements
are made with a view to liberalize trade, they are well-come in many cases. There is no country
in the world that has brought tremendous economic development up on itself using the close
door policy. Opening up of economies for foreign market is the current fashion making the
appropriate protection to the infant industries until they come to be competitive which the
Ethiopian government endorses today. " Therefore, if Ethiopia makes a bilateral trade agreement
with countries having relatively large export items to it, probably this may reduce certain amount
of its revenues from the import tax in that trade relation. But most importantly, Ethiopia does not
want to lose, the overall relation particularly with neighboring courtiers and bilateral agreements
cannot be ignored for such insignificant revenue loss. Devoting the utmost energy in order to
build peace and stability in the region is part of Ethiopia’s foreign policy which has dynamic

economic implications.

4.3 Regional Economic Communities where Ethiopia is a Member

Motivation for all regional economic integrations (REI) has been virtually prospect of enhanced
economic growth. As part of this increasing necessity for development, Ethiopia has joined to the
membership of two regional economic communities namely; the Common Market for Eastern
and Southemn Africa (COMESA) and Inter governmental Authority for Development (IGAD)

even though the progress is still at its preliminary stages.

4.3.1 IGAD

These days, national policies shift from inward looking domestic policies of import substitution
to actively seeking for open trade with neighbors and participating in regional economic
communities. Every country in the world has moved to integrate its economy so as to create
larger markets and opportunities for increased growth and more competitive production in the

domestic markets. Evidently, almost all nations in Africa belong to one or more regional
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economic communities.'® The Inter-Governmental Authority on Development (IGAD) is one of
the regional economic integration arrangements in Eastern Africa which came into existence in
1996 replacing the Intergovernmental Authority on Drought and Development (IGADD) which
was founded in 1986 with the aim of establishing a regional cooperation and enhancing the
economic and social development of the region. The reengineered IGAD was revitalized with the
new mandates of political issues in addition to the economic concerns. Although regional
economic communities differ in the composition of their members and their structure, all of them
share the common objective of reducing tariff and non-tariff barriers among themselves. IGAD
may progressively proceed into such trade liberalization in the due course of time after
successful engagement in the building of stable peace which is the soft infrastructure serving as a
stepping stone to trade relations among members. Accordingly, the reengineering was designed
to cover three areas of cooperation: (i) food security and environmental protection, (ii) conflict
prevention, management and resolution, and (iii) economic cooperation and integration.' IGAD
not only involves in promoting interstate peace and stability of the region, but also devotes its
full energy to create mechanisms for the prevention, management and resolution of intrastate
conflicts through dialogue. As part of this commitment, Ethiopia has been discharging its duty in
actively playing the role of conflict prevention, management and resolution in the current trouble
of Sudan and South Sudan. It is quite clear that Ethiopia is visibly seen as better player in this
political commitment in so long as such undertaking is part of IGAD’s agenda to take up the
guardianship in order to build sustainable peace and security whereas it may also incidentally
escalate its diplomatic competence in the region. In terms of the economic integration, IGAD is
at its lowest stage of progress unlike many other economic communities in the continent. It only
engages livestock policy initiation in the economic concerns. The objective of this livestock
policy initiative is to enhance the contribution of the livestock sector to sustainable food security
and poverty reduction in the IGAD’s region. Livestock policy initiative is designed to strengthen
the capacity in IGAD, its member states, and other regional organizations and stakeholders, to

formulate and implement livestock sector and related policies that sustainably reduce food
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insecurity and poverty. In order to achieve this policy objective, the project may engage in a set
of activities in due course of time.'®

However, efforts for economic integration in the I[GAD region have been weak due to many
challenges confronting member states. These include, the wide spread political and military
conflicts triggered by the competition over scarce resources, ethnic rivalry, and the use of
rebellions to subvert neighboring states, border conflicts and negative cultural practices like
livestock rustling. The recent outbreak of civil war between ethnic groups in South Sudan is the
manifestation of such challenges. The political instability and insecurity in the IGAD region is
further exacerbated by poor economic and social infrastructure, droughts and food insecurity. In
addition to these factors, overlapping membership to IGAD and other RECs led to slow progress
in the regional economic integration effort of IGAD compared to other regional economic

communities.'®

4.3.2 COMESA

The Common Market for Eastern and Southern Africa (COMESA) was founded in 1993 as a
successor to the PTA for Eastern and Southern Africa.'® COMESA formally succeeded the
PTA on 8 December 1994 upon ratification of the Treaty by 11 signatory states. The history of
COMESA began in December 1994 when it was formed to replace the former Preferential Trade
Area (PTA) which had existed from the earlier days of 1981. It was established as an
organization of independent sovereign states which have agreed to co-operate in developing their
natural and human resources for the good of all their people. COMESA's current strategy can
thus be summed up in the phrase 'economic prosperity through regional integration'.]83 It has
more than 20 member states.'® Its main objectives include taking advantage of a larger market
sizeto share the region’s common heritage among member states and allow greater social and

economic co-operation to ultimately create an economic community.'” It is the biggest REC in
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Africa. But its designation as one of the building blocks in the AEC process is thus not
surprising. Of course, it is logical to agree and implement policies and reforms and eventually
harmonize varieties of laws in an economic community within a relatively smaller number of
members, whereas it is difficult to easily agree in an economic community that comprises larger

members. COMESA is a typical example of an economic community with larger members.

In any regional economic community, the primary instrument for deepening and broadening the
integration process among member states is the adoption of more comprehensive trade
liberalization and facilitation measures which include, but are not limited to, the elimination of
tariff and non-tariff barrier policies.”'

COMESA has established its structural set up under Article 7 of the establishing document that
constitutes all the functioning bodies within it. Under Article 19 of COMESA treaty, the court of

justice has been given an institutional figure with the jurisdiction to entertain all cases referred to

it pursuant to the treaty.

When member countries join to COMESA’s FTA or CU, they are required to comply with the
provisions of Article 46 and 47 of the treaty which regulates reduction or removal of customs
tariffs and the introduction of CET which may be actionable in the COMESA’s court of justice if
member countries fail to comply with it. A landmark case was brought on 15 February 2012 by a
company called Polytol Paints against Mauritius for imposing customs duty of 40 % from 16
November 2001 up to 20 November 2010 on imported product of car paint from Egypt which
member states were required to eliminate all customs duties by the year 2000."” Even though
the Mauritius court to which the case was first submitted gave judgment against the company
justifying that COMESA treaty is not directly enforceable in the domestic courts of Mauritius,
the COMESA court of justice to which the case was submitted later gave judgment in favor of
the company upon the reason that member states cannot invoke the provisions of its internal laws
in order justify its failure to perform an international obligation emanating from a treaty.'% The

judgment has a direct connotation that states shall better accord their domestic legal systems of
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the revenues and customs sector to the ambits of international treaties that are agreed to boost
free trade through the avoidance of trade barriers and setting of CET in trading with a non-
member state. Ethiopia’s revenues and customs sector laws may face the same exposure unless it
reshapes itself to the level that can comply with the principles enshrined under the treaty when
Ethiopia particularly joins to COMESA’s CU.

A negotiation in the WTO forum is another scenario which includes issues on multilateral trade
relations with trade partners. In this context, according to GATT Article XXIV, Ethiopia has to
make explicit mention as to when to join to the COMESA’s FTA and CU in due process. Again,
terms and conditions of regional agreements have to be consistent with the relevant WTO rules
and regulations.'” Domestication of laws facilitating trade liberalization into the national legal
system of Ethiopia is a segment of this requirement where Ethiopia should comply with it
particularly in its revenues and customs sector laws. Therefore, it is rational to take note that
regional economic integrations that are under increasing speed have the effect on Ethiopia’s
domestic legal system of the revenue sector into which the economic integration creates an

alignment.

4.4The prospects of Ethiopia’s Economic Integration in the Customs Union Form

Ethiopia’s economy is currently among the top performing economies in Africa.'® Indeed, the
economy continues to register high growth rates. For more than half a decade, real GDP has
grown significantly on annual average of over 11 percent.'”® The contribution of trade for this
economic development is considerably significant. In this regard, more appropriate laws that
tend to be liberal in terms of regulating the transactional relation between Ethiopia and trading
partners will enhance better economic growth. Such an approach will have an implication on
whether or not the Ethiopian revenues and customs sector laws should be parallel to the existing
set of intemational principles and agreements which are in turn with a huge potential to influence
government revenues. The existing customs laws of Ethiopia is cognizant of the necessities of

domesticating principles of international, regional or bilateral trade agreements to which the
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country is a party in a manner that can comply with the contemporary customs laws and
procedures of an international order. Ethiopia is a party to two regional economic communities;
namely, COMESA and IGAD. As far as IGAD is concerned, it is at its infant stage of economic
integration where thinking about a FTA or CU may be immature agenda to it. The only CU level
of economic integration that will have an impact on the revenues and customs laws of Ethiopia is
empirically COMESA’s CU as there is no another regional economic integration that Ethiopia is
a party as it stands today. COMESA, despite its weak intra-regional trade, it is in the fast track of
economic integration where members even have launched a CU officially by 2009'" even
though it was originally planned to be done on December 2004. Launching of the CU in
COMESA has been delayed to 2009 due to lack of agreement among member countries on detail
issues, particularly on the levels of CET.'"® However, eventually COMESA’s planned CET is
envisaged to have three broad bands set at 0—5% (capital goods and raw materials), 10—15%
(intermediates) and 20-40% (final goods). This substantial variation in the final goods target
band reflects differences amongst the member states owing to different starting points and
approaches to trade liberalization. However, implementing the CET remains problematic for
several common reasons: fears over revenue loss from its adoption, fears over loss of policy
space to pursue infant industry protection and so forth." In case of the need for tariff reduction
as an effect of regional or bilateral trade agreements, countries may through their constitutive
document agree on the rules of origin to treat their incoming goods in terms of import. This rule
of origin is clearly recognized under Article 50 of Proclamation No. 622/2009 whereas CET is
not given due recognition at any provision of the proclamation. Examining the implications of
CET on the revenues and customs laws of Ethiopia if perhaps it joins to COMESA’s CU will be
a reasonable observation.

When countries open up their markets for cheaper imports, domestic production of goods
declines which in turn may have an adverse impact on the encouragement of domestic infant
industries that Ethiopia should undergo at least for certain future times. Of course, at present the
potential revenue loss from intra-COMESA trade is low owing to the low level of intra-regional

trade flows. For instance, Ethiopia's revenue loss due to opening up of its market to COMESA is
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less than 1 percent of total revenue since its trade with COMESA members is negligible.™ So,
joining to a FTA may not be with difficult consequence of revenue losses. But joining to CU
may have some impacts on revenue losses as it imposes a restriction in setting tariff rates while
trading with non-member countries. Still there may be some revenue gains from the CU as CET
probably sets a higher tariff than the applied tariff that Ethiopia could employ. CET is normally
to be determined taking into account the particular situations of member countries. Therefore, it
is not predictable as to the exact revenue loss or gains in the economic integration of countries in
the form of CU. States in this effect must not fear the possible occurrence of huge revenue loss
as it may not happen for the mere fact of joining to a CU ofan economic integration,

Ethiopia’s revenues and customs laws seem sticking emphasis on the issue of raising government
revenue in the first priority at every instance. The Ethiopian revenues and customs laws at
priority concentrate in raising government revenue without disregarding the increasing
importance of regional economic integration in international market. Even at times when
classifying the tariff category of goods has come to be difficult due to consignment of their
container, the customs duty for the entire goods is charged subject to the highest rate of customs

' Even though duty free privilege is not an issue of economic integration, Proclamation
g P g

duty.
No. 622/2009 has given only a slight crack for tariff free opportunities through other laws and
directives whereas any other iImport items are under dutiable category lists.* Surprisingly,
personal effects which were duty free in the repealed customs laws of Ethiopia are now made the
subject of integrated tariff rate unless such goods are relieved from custom duty under relevant

*® This is an implication that the current laws at the moment want to pursue raising

laws,
government revenues in order to balance it with government expenditures and gradually shift the
dimension towards attracting dynamic effects of international trade through regional economic
integration agreements in the long run. However, duty free privileges are expected to be
revitalized under the new draft Customs Proclamation which will be publicized in the near future
as Ethiopian government seems endorsing accelerating regional economic integration.

With the current pattern of construction of several hydroelectric dams, electricity may soon

replace coffee as Ethiopia’s main export to Sudan, Kenya and Djibouti. Probably after huge
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mega projects like sugar factories and electricity services start to be exported, Ethiopia may
sustainably make its trade balance positive or at least will not be tariff revenue reliant country.
The current international trade and economic climate could create the environment for a range of
enhanced bilateral and regional trade agreements. In fact for Ethiopia, a country with unexploited
resource, greater participation in world trade would provide additional opportunities to address
the challenging issues of economic growth and poverty reduction.”® At this point of external
pushing factor, Ethiopia may start to go ahead of the integration stages a step and CU form of
economic integration will surely force the country to modify its customs tariff set by Customs
Tariff (Amendment) Regulation No.153/2008 to the extent that the integration level requires. In
this regard, compensatory laws for a revenue loss from the customs tariff must be put in place
either by tangibly increasing tax collection efficiency or any other means though it may take
quite unknown longer time to accede to CU of COMESA.

To assess the real implication of regional economic integrations on Ethiopia’s revenues and
customs laws, I interviewed the concerned officials and they replied me as follows.

According to respondent ‘A’ who works as a Senior Economic Cooperation Expert in COMESA,
regional economic integration is the fashion of the day. All countries in the world do believe that
integration in both economic and political terms is good. What matters is the implementation part
of this integration phenomenon. The regional economic integration where Ethiopia is actively
taking part is COMESA. Even though its implementation is problematic, CU has been launched
by 2009. However, the Abuja treaty requires all regional economic communities to establish
FTA and CU by 2017. This time frame is scheduled by overambitious influence of African
countries which are in a better economic status. But now practically, let alone Ethiopia, the
continent itself is not ready enough to respond to the complete economic integration demand of
the time. Before running for economic integration, other fertile grounds like infrastructure
connections should be performed. Of course, the Abuja treaty itself is not binding. In addition to
this, it is not only Ethiopia that is lagging behind to comply with the time frame in joining to CU
but also other nations are placed in a far distant. This is caused by the attitudinal difference that
states have towards uniform economic integration agenda. Particularly, Ethiopia will not opt to
immediately open up its market for free trade without making proper adjustments to protect its

infant industries and agricultural outputs from foreign competition marginalization. In this
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regard, Ethiopia will not be using a close door policy for all items and industries to defend from
the foreign competition. There are compétitive and unlearning (cannot be ever competitive)
items that can’t be beneficiary from the protection policy. It is only intermediate goods that can
be protected under the protection regime. Protecting the entry of goods that a government
doesn’t want is one of the objectives of tax laws in addition to revenue generation. It is as a
segment of this tax law principle why Ethiopia partly employs the protectionist policy.

Generally, this regional economic integration in Africa cannot be realized as per the ambitious
Abuja treaty and the lessons of European Union for various reasons. Before economic integration
is pursued, there are basic priorities like road infrastructures and banking services that are not yet
operational. One of the tasks of New Partnership for Africa’s Development (NEPAD) is in fact
handling this assignment for the progress realization of infrastructure developments as a
condition to economic integration. Infrastructure development which leads to real regional
economic integration by itself is time taking which may prolong the schedule set by the Abuja
treaty. Ethiopia in its part may not necessarily comply with the economic integration time frame
set by the Abuja treaty. It is because the time set by the treaty is more ambitious than it is
practical that doesn’t consider the economic and infrastructural situations of the regions. Again,
the treaty by itself is not binding. On the other hand, Ethiopia doesn’t properly adjust its policy
objectives in order to delightfully join to the succeeding economic integration levels.
Particularly, it’s labor force and land that Ethiopia has taken as a means of sources for its
development. Having these limited resources and infant technology by themselves are challenges
for its development. To strike the balance, laws and policies must first emphasize more on
boosting the country’s infrastructural development connections than watching for regional
economic integrations. Ethiopia’s gradual economic relation with its co-partners will be
sustainable if the relationship is established in such a way that all members have pursued their
economic performance better at home. However, Ethiopia has affirmed a tariff reduction of 10%
to COMESA member countries on selected items. Until real economic integration is pursued, the
possible outlet to liberalize trade between Ethiopia and the neighboring countries is bilateral
trade agreement which allows tariff free entry of goods between the contacting parties. Ethiopia
in fact has agreed a protocol bilaterally on free flow of goods originating in Sudan and
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According to respondent ‘B’ who works as Customs Procedure and Programme Development
Director at Ethiopian Revenues and Customs Authority, regional economic integration is
unavoidable in the future. But what is important to know is the areas where structural adjustment
is critical before looking for deeper regional economic integration. Such an adjustment is striving
for infrastructure developments like road connection, sustainable peace and security building in
the region and extra. It sounds good to inculcate regional economic integration concerns more
after satisfying the above issues than starting the integration from a scratch. For sure, Ethiopia
will join to COMESA’s FTA and CU in the recent future. But joining to the CU of COMESA
may demand proper analysis of the effects of CET on the total revenue of the nation. In this
regard protecting infant industries which are still incompetent is also of a big concern for laws
regulating economic integration.Under the name of regional economic integration, industries
which may come to be competitive if due care is given must not be ignored as such products may
come to be the tomorrow’s hope of the country’s economic fate. Therefore, Ethiopia needs to
have a breathing space to do away with discouraging circumstances of its infant industries and
think of deeper economic integration concerns then after. If major industries are sustained to be
competitive, it is still inevitable for CU to be a reality in the history of Ethiopia’s regional
economic integration. In the process of regional economic integration, there seems that a sort of
economic integration signals are observed in the new draft Customs Proclamation in terms of
making the customs procedure more facilitative than ever. The adoption of trade facilitative
customs procedures from the revised Kyoto Convention on the Simplification and
Harmonization of Customs Procedures in the new draft Customs Proclamation is a sign of
Ethiopia’s government endorsement in the regional economic integration engagements.
Concepts like, pre-arrival clearance, electronic declaration and information exchange system,
duty free import of personal effects, exemption from duties and taxes, inward and outward
processing, simplified customs procedure and so on were introduced. Therefore, it indicates that
Ethiopia is moving further ahead in pursuing regional economic integration though it is not in the
strict compliance to the time frame that Abuja treaty has set.”*®

According to a respondent *C’, regional economic integration is not concerned with only revenue

generating issues. Establishing the best possible amicable relation with neighboring countries is
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part and parcel of Ethiopia’s foreign relation policy. Even though trade liberalization either
through deepening economic integration or bilateral agreements may have an impact of revenue
loss, to balance the bundle of advantages that can be gained from truly serious diplomatic
correlations, Ethiopia always appreciates the incoming agreements from neighboring countries in
particular, If the diplomatic relations with the neighboring countries in any economic related
trade liberalization outweighs the possible revenue loss that Ethiopia may suffer, there is no
reason to refuse in order to fill the gaps of weaker economic integration process through bilateral
agreements.Moreover, peace and political stability are the concerns of any neighboring countries
who must work together in order to mutually reap the fruits thereof. Therefore, this situation
requires neighboring countries to have unrestricted attachments on basic areas including free
trade agreements between themselves. Regional economic integration is also the major way how
countries may represent their common stand of bargaining in international trade relations.
However, if regional economic integration cannot be immediately satisfied in a deeper manner
for various reasons, the other outlet to satisfy economic integration may be a bilateral trade
agreement. To that effect, Ethiopia is in an ongoing process of making free trade agreement with
Kenya like what has been agreed with Sudan and Djibouti. This is a sign indicating Ethiopia’s
multidimensional policy considerations while engaging into regional economic integration or
bilateral agreements of an economic nature. If Ethiopia perhaps engages into deeper economic
integration in whatever forms probably in COMESA, certainly such economic integration will
have a direct implication on the reduction of customs tariff rates and customs procedure
facilitation. Hence, the introduction of more facilitative customs procedure than ever in the new
draft Proclamation is the effect of the regional economic integration momentum.?”’

According to respondent ‘D’, Ethiopia is almost ready to accede to COMESA’s FTA and CU.
Most of the COMESA member countries are in a similar economic condition where some of
them may not be competitive at the expense of others. Therefore, Ethiopia will not follow a
principle of closed door policy in all its economic and political concerns. There is no country in
the world that has achieved economic prosperity by locking its customs frontiers from the entry
of all kinds of items towards it. Acceding to COMESA’s FTA or CU as part of unlocking
Ethiopia’s economy will have implication on the regulation of its customs tariff rate settings.

Because almost the major parts of the working and draft customs proclamations are derived from

7 Interview with Ambassador Dina Mufti, Spokes man for Foreign Affairs, June 05,2014
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the revised Kyoto Convention on Simplification and Harmonization of Customs Procedures
which has internationally accepted customs principles and procedures. Probably, Ethiopia may
be required to protect its infant industries from foreign competition for sometimes until they
come to be competitive enough. But a council of ministers that has the authority to enact the
customs tariff rate regulation may be influenced by the newly incoming economic integration
approach to reduce the customs tariffs to a certain extent. As far as the effect of regional
economic integration on inland tax is concerned, there may not be an introduction of new tax
bases in order to replace the possible revenue loss of the liberalized trade. The only thing that the
integration may bring about in this regard is tax collection efficiency. Though there are inland
tax laws, appropriate tax is not fully collected because of the efficiency problems attached to the
tax collecting authority and other relevant stakeholders. At this point, there will be a better
concentration on tax collection efficiency than that of introducing new tax base and maximizing
the existing tax rate. To sum up, regional economic integration as Ethiopia may succeed in the
near future either in an FTA or CU forms may not adversely affect the major substantive parts of
the applicable customs proclamation. But the influence may certainly be on tax collection
efficiency administration and the regulation of customs tariffs rate that is issued by the council of
ministers.”®

According to respondent ‘E’, regional economic integration is the fashion of the day. Ethiopia
will not avoid regional economic integration in the future. Surprisingly, economic integration in
terms of CU will have a bulk of advantages to Ethiopia for its economy in order to perform better
these days. However, when Ethiopia accedes to COMESA’s CU, there is a probability that the
governing customs tariff rate is to be regulated by the union. In effect, its customs laws and
procedures may be necessarily required to be complementary with the applicable laws of the
union. Most importantly, the functional customs tariff rate that Ethiopia is required to set in
having trade with non-member countries will be determined by the CET that CU comes up with.
If this is the case, the council of ministers may be supposed to comply with the customs tariff
rate of the union which they may be commonly agreed. The effect of regional economic
integration as far as customs laws are concerned is more of on customs tariff rate setting hugely

than that of the substantive parts of customs laws.””’

2°BSupm note 138
*” Interview with AtoEshetu W/ Semayat, Consultant and Attorney at Law, June 5, 2014
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To conclude, if Ethiopia is going to pursue regional economic integration in CU form, there may
be an inevitable effect on the customs tariff rate, customs procedure and inland tax collection
efficiency. The council of ministers is authorized to set the customs tariff regulation. The
regulation of the council of ministers in resetting the customs tariff rate may be required to
comply with the CET bands that the union comes up with, But there may not be an immediate
radical change on most of the substantive parts of revenues and customs laws as they are enacted
as per the revised Kyoto Convention on internationally accepted customs laws and procedures. In
fact, the regional economic integration may have some implications on facilitation of customs
procedures. Regional economic integration in terms of CU certainly impacts customs tariff rate,
tax collection efficiency in all tax categories and some parts of customs laws in a way that can
appreciate regional economic integration in particular and multilateral trade agreements in

general.

4.5 Potential Challenges of Acceding to Customs Union Form of Economic Integration

To accede into deeper levels of economic integration is not a free entry. It requires countries to
take commitment for deeper regional economic integrations at the expense of some revenues that
can be collected from customs tariffs of the international trade. In moving ahead into deeper

regional economic integrations, there are however, possible challenges serving as an obstacle.

4.5.1 The Capacity Challenges

Any country that wants to have an open economy must compromise sovereignty to a certain
extent. Opening up economies to international trade, technology, investment and capital leads to
economic growth. If regional economic integration is a driving force to Ethiopia’s further
integration into the world economy, the country must preserve itself on continuous economic
integration path taking note that a portion of sovereignty concerns will be compromised.!”
However, to be an actual beneficiary of the integration effects, Ethiopia needs to have the
expertise skill and capacity to negotiate not only in regional economic communities, but also in
major multilateral trade negotiations like WTO (o protect domestic and regional interests over
crucial matters. Regional economic integration is not always about trade and trade-related issues,

Economic integrations are also vital for the development of regional infrastructure, production

Supra note 31, p. 287
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and management of regional public goods and to support other developmental programmes such

2 Even if the relationship is nurtured,

as shared water resources and environmental protection.
capacity to successfully implement regional economic integration agreements is also grossly
inadequate in Ethiopia in particular and other African countries in general attached to the nature
of their small economies. Let alone Ethiopia in a single country level, capacity challenges in
regional economic communities prevent trade policy development in continental wide of
Africa.®'® Therefore, Ethiopia must focus on core areas of capacity building for regional
economic integration and trade policy development both economically and technically to further
strengthen the outcomes of the relationship. Thus, in the context of customs laws and procedures,
capacity building interventions should support reforms, strengthen internal monitoring, push for
the computerization of processes and procedures, and raise information availability on the
internet and other public domain sources so as to improve transparency and minimize related

costs. So that persons who deliver service to the service seekers in the customs area must feel the

sense of professionalism which in turn may escalate the quality of the service delivered.

4.5.2 Lack of Political Commitment

Despite the theoretical ambitions for regional economic integrations, lack of political
commitment to implement the substances of agreements made for many reasons, is one of the
obstacles which for sure slows down the integration process. Regional integration experience in
many parts of the world indicates that countries are hesitant to create supra-national bodies and
transfer power to them as a sanctioning authority.””” From the economic point of view, the basic
question is not whether economic or political considerations give impetus to the integration
movement, but what the economic effects of integration are likely to be. A political condition in
any way plays the utmost fertile ground in the effective realization of the economic integration.
To this effect, signing and ratifying regional economic integration agreements is one thing, but
making them effective to achieve the desired objectives is another that requires heartfelt
commitment. Therefore, the creation of effective political commitment and institutional business

to implement the agreed laws remain to be a political hurdle and the transfer of responsibilities

MsoumanaSako. Challenges Facing Africa’s Regional Economic Communities in Capacity Building (2006,
unpublished. The African Capacity Building Foundation). pp. 8-9

2 1d, P10

2B Supra note 66, p. 13




and mandates to some specified institutions has always been contested in most African regional
integration process.”' Particularly, sovereignty and nationality concems drive most states in the
world to become reluctant actors in their approach to economic integration because of expected,
but unintended consequences in undermining sovereignty. The reluctance of most leaders to
delegate sovereignty for economic reasons in any form is driven chiefly by the need to protect
state control at the national level. This is therefore, a threat for effective and real economic
integration progress among countries. Countries must show their commitment for better
economic integration by submitting some aspects of sovereignty issues for good as it accelerates
the speed of their economic integration. Again, the potential protection of economic freedom that
countries must legally acknowledge and give appropriate institutional space is part of their
commitment in the political arena.’’® To become the beneficiary of both the contemporary
regional economic integration and domestic political stability, members of any regional
economic integration necessitates to have committed political leaders keen in the legal and
economic implications of regional economic integration and the Ethiopia’s case is not an

exception,

4.5.3 Trade Policy

Unclear prioritization and overambitious regional economic integration agenda which is not
attributable in the implementation aspects®™ is a challenge in the successes of economic
integration. One of the preconditions for successful regional economic integration is
macroeconomic stability without illusive objective and frequently changing economic policy.*"
Importantly, in pursuit of any multilateral, regional, sub-regional and bilateral trade agreements,
what matters most is country’s overall consistent and coordinated trade policy stance. For
example, in the case of all WTO members, the best guide to trade relations at all levels is

embodied in the WTO principles of transparency, non-discrimination and national treatment

** Anonymous, Governance of Integration in Africa: Challenges and Way Forward, Available at:

(htip-www.qu. int/en/sitesdefault/files/lssue 2620paper%2on%20Governance%200/%2 Olntegration%20%20en. pelf)

*Supra note 63, P. 9
e Anonymous, Regional Integration: Concepts, Advantages, Disadvantages and Lessons of Experience, Available
at: (http.:/isiteresources, worldbank. org/EXTAFRREGINIC ('J‘()'Re.s'()z..'raasﬂ(i'J'I:I'rrger.pdf), Accessed on: 27/05/2014
217 .
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provisions with a view to converging the policy differences to nearly the same focal point.?'®
When economic integration is effectively exercised, it will bring about undeniable economic
policy shift of individual countries congregating gradually. But, mostly they do have their own
endemic economic policies highly related with the particulars of their economy. In some
Jurisdictions, there is a general problem of significant disparity between the operation of regional
economic integration principles and national laws and policies of a country. Hence, the
importance of macroeconomic policy coordination on economic integration has received
relatively little attention.’'” Particularly Ethiopia’s trade performance has been held back by a

229 Prioritizing and sequencing of

combination of factors that are amenable to policy treatment.
regional economic integration agendas with the utmost consideration of policy space is the
potential catalyst to bring balanced development.”' The Ethiopian experience of narrow base for
the industrial sector is a challenge with significant implication on the country’s capacity to
generate foreign exchange and create job opportunities for its growing labor force.””? Indeed,
internal capacity building and infrastructure development can create the opportunity for
diversified industrial growth and reduce dependence on foreign currency through substituting
imports of materials and services by domestic suppliers. Sustaining rapid and equitable growth is
central to Growth and Transformation Plan of Ethiopia.**® The country with a view to pulling
down these objectives, may engage in any activity that even negates its international obligations
emanating from Economic Partnership Agreements (EPA) at least for some shorter periods in the
interest of the general public. Specifically, the situation has urged the country to protect its infant
industries from foreign trade competition by imposing lots of barriers in the contrary to regional
economic integration agreements and the Abuja treaty establishing the African economic
community for some shorter periods. In effect, such particular policy issues of individual states
like Ethiopia may in its part hinder faster economic integration processes that are designed to
achieve certain goals to the collective advantage of countries. To ignore particular situations of

countries practical economic conditions and striving for regional economic integration may also

2'8Supra note 42, P. 9
" Anonymous, Ethiopia’s Trade and Investment: Policy Priorities for the New Government, Available on
(hm):/)’i."!am!fu.wﬂ'evi!.’e‘com.f‘ﬁ."es"(".":u'J'kazdl’r'evfﬁeQOiU};ffr.'n,f_)m'/'mdecmdlnves!menrPriorr’!fes‘pa‘/), Accessed on:
03/06/2014
2 Ibid
211Sz.epm note 216, p.12
zj Federal Democratic Republic of Ethiopia, Growth and Transformation Plan (2010, unpublished), p. 9
Id,p. 13
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bring an immediate distortion of countries’ economy. To strike the balance of domestic laws and
economic policies with the growing demands of regional economic integrations is the right

choice that countries including Ethiopia should opt for.

4.5.4 Political Instability

Economic performance is the combined effect of economic capacity and political instability
which the latter is considered as soft infrastructure leading to prosperity. Let alone for regional
economic integration purposes, consolidating peace and security and strengthening democratic
process is critical to enhance growth and reduce poverty.”* Internal political instability of
countries serves as a threat for cooperation and economic integration.””® There is always little

226 Within the incidence of political

hope of economic growth in the absence of political stability.
instability, new and more fluid regional economic integration concepts cannot be advanced.” It
is however over the past few years that political stability has been assuming increasing

28 If we for example

importance in regional cooperation and economic integration agendas.
randomly consider the role played by Somalia in the regional economic integrations in Africa, it
is insignificant because of the volatile situations of civil wars and conflicts concurrently arising.
It is in fact a member to one regional economic community namely, IGAD. Still, within it,
Somalia couldn’t apparently take part strongly in the integration process attributable to its
political instability internally. The possible occurrence of political instability and coincidence of

civil wars is therefore a devastating situation for healthy regional economic integration and

realization of free trade.

* Anonymous, Eastern Africa Regional Integration Strategy paper, (2011), Available at:

(http://www.afdb.org/fileadmin/uploads/afdb/Documents/Policy-Documents/East%20A frica%20-
%20Rev%20RISP%20.pdl), Accessed on: 11/06/2014

225Supra note 216, p. 9

2 Supra note 31,p. 279

bid

2 Supra note 216, p. 10
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CHAPTER FIVE
CONCLUSIONS AND RECOMMENDATIONS

5.1 Conclusions

Though economic integration has a lot to do with huge benefits of the market share, it may also
have a likely negative impact of affecting government revenue when every business activity
moves towards free trade. Particularly, in the Ethiopian context which the country is among
small economies in the world trade, its regional economic performance must be assessed in a
more practical and down to earth way based on its specific empirical evidence. Likewise,
Ethiopian laws regulating the revenues and customs sector must not be immediately an
instrument of free entry under the pretext of liberalizing trade. To the exact opposite side too, the
existing Ethiopian revenues and customs laws must not also be stagnant while the external
environment is within the realm of fast tracking economic integration where Ethiopian domestic
situation should be favorable as a partner in the trade chain, Therefore, striking the balance of
these two extreme sides of interests, and thereby, introducing a more liberal legal framework that
can give due recognition to the existing economy of the country versus the increasing economic
integration progress among many countries of the world that is planned to be attained within a
given time frame should over-ride in the new legal regime of Ethiopia in regulating the revenues
and customs sector.

Particularly, acceding to CU level of economic integration by itself demands readiness in the
stability of the economy of a country. If Ethiopia, after some time lapse accedes into probably
COMESA’s CU immediately after succeeding in an FTA, it is certain that the existing revenues
and customs laws will be modified to have more liberal shape that can fit the level of the
integration. As Article 6(5) of the treaty establishing African economic community makes an
schedule that cannot take more than 40 years from the time of its effective date in 1994, at
maximum, the future 2034 will be the time where issues of integration may be eventually solved.
Having this time limitation in mind, Ethiopia’s integration process must consistently escalate
itself with regional demands and the actual capacity of the country in shouldering external
pressures in terms of transactions under international trade. Laws are therefore the reflections of
societal needs assumed to achieve a particular goal, CU is in fact a stage after FTA which

supports reduction or removal of tariff and non-tariff barriers in trade relations amongst the
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trading partners. When Ethiopia’s integration reaches at CU level where the CET is the basic
feature of the stage besides removal of tariff and non-tariff barriers, the revenues and customs
laws of Ethiopia will at least inculcate something about CET as a matter of recognition of the
integration. This may hopefully reshape the existing customs tariff rate and customs procedures
of revenues and customs laws of Ethiopia to a certain extent. Still, even though in principle, both
export and import trades are equally important, having a law that admits the importation of goods
that are socially of no advantage will not be appreciated. Restriction of certain category of goods
that has a harmful effect will be an exclusive issue of sovereignty which cannot be compromised.
Logically, with a view to boosting the revenue of the government, both customs and inland
revenues laws of any country in general and Ethiopia in particular must not be aggressively trade
restrictive. On the contrary, under the pretext of regional economic integration principles as a
contemporary business, countries are not obliged to open up their doors of international trade for
a free entry of everything. The two extremes must be in a better balance by making the
appropriate strike taking into account the particular situations of countries economies.

To sum up, if Ethiopia proceeds to CU level of economic integration, there will be changes on
the current customs tariff rate setting Regulation No. 153/2008, customs procedures provisions

of Proclamation No. 622/2009 and better approach on inland tax collection efficiencies.

5.2 Recommendations

Governments need money to fully operate as a guardian to their people. It is therefore obvious
that countries like Ethiopia must generate income both from intemnational trade and domestic
taxes to get it functional in all arms. Such revenue collection must also be regulated by a distinct
legal framework enacted to serve this purpose. Laws regulating proper revenue collection
particularly from the foreign trade should consider the existing international setting of trade
relationship of countries in the form of regional economic integration. The shape of such
customs laws may in fact have a far reaching consequence on the nature and scope of Inland
Revenue laws that are supposed to increase the national revenues in effect.

In this regard, the current customs law of Ethiopia is trade restrictive in nature. It only
recognized the need to duty fiee privilege with respect to import and export items as may be
determined by law, international agreement or directive to be issued by the Ministry of Finance

and Economic Development. The existing customs law of Ethiopia for sure will not therefore
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exist longer in this trend if Ethiopia proceeds into deeper integration stage. It must in due time be
amended or repealed inculcating more liberal substances of free trade element than it contained
today. In fact, the new draft Proclamation has lots of trade facilitative elements in terms of
introducing simplified customs procedures.

When the customs laws come to be more liberal, revenues from foreign trade may significantly
reduce. Domestic laws regulating the revenue sector are the legal machineries through which
such balance can be maintained.

If Ethiopia is committed to proceed into a deeper economic integration, namely customs union
that eliminates tariff and nontariff barriers with the introduction of CET, I would in the first
place suggest sufficient basement of Inland Revenue laws either in introducing new tax bases or
increasing tax collection efficiency which can reimburse the revenue loss sustained in the
abolition of tariffs and other restrictions. This may be through the introduction of new tax bases
like property tax which levies taxes on the individuals who own various buildings, machineries,
cars and more properties of commercial or noncommercial nature other than for personal
consumption. At this juncture, new tax bases like property tax may be set in a more reasonable
rate and efficiency than capital gain tax with the purpose of fair distribution of resources among
citizens. In this way, property tax on the value added of that particular property in a considerable
manner can be introduced.

The second gap filling revenue source I would suggest for Ethiopia is development of the
tourism sector. Ethiopia is a country with an ample potential to attract huge number of tourists.
Yet there is no Ethiopian law enacted to seriously regulate the tourism sector as a major source
of government revenue. Promotional activities and legal frameworks must therefore be
internalized and well done in the government level together with the introduction of international
standard settings. Laws that can incentivize the investment on tour operations must be introduced
to the track lists of Ethiopian investment law. Special focus must be paid to the sector of the
government in charge of the tourism industry. Mobilization of varieties of Ethiopian cultures and
image building must legally be the official business of the government through the designated
ministry.

The third but crucial possible recommendation I can make is the country’s engagement into
export of varieties of items ranging from goods to services with the utmost possible quality and

quantity. Ethiopia has the opportunities in the export diversification endeavor as long as there are
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plenty of resources in this regard. Promotion of the exporters through organization of trade
missions and consolidation of export incentive schemes and making a follow up of the
implementations of the incentive schemes for the appropriate objectives are of critical
importance in an effort to combat the export challenge. This will in fact push the country a step
ahead from being a net importing country into a country with positive trade balance and self
sufficient economy.

The fourth recommendation I would suggest is shifling the economy base of the country into
industry based through institutional and legal set ups deriving towards it as industry helps to be
better candidate in being exporting country in contradiction to agriculture that has less records in
bringing a number of countries to be more competitive in international trade. Hence, as the
regional economic integration encourages foreign investment, Ethiopia must create a fertile
ground for investors and use its utmost possible FDI flow at all instances.

Fifthly, though modern governments need lots of money to function their business in the normal
way, how they get this money and whom they take it from must be the critical issues that
customs and revenues laws of Ethiopia in particular should worry about. Though paying tax to
the government is the compulsory duty of citizens, a lot must be done in creating compliant tax
payers that can consider payment of tax as his/her own personal business. Laws should not be
made to punish the tax payer than encouraging him to pay. Awareness creation regimes as to the
importance of taxes before running to punish the one who fails to pay tax should be given
priority and tax laws must include such provisions in their substantive parts.

Lastly, so long as one cannot perfectly reap the advantages from two conflicting demands,
namely; regional economic integration and immediate revenue maximization, the reasonable
choice is striking the balance. When Ethiopia plans to take membership in of possibly
COMESA’s CU, the minimum sustainability of its economy to overcome the immediate revenue
loss should be ascertained before taking the membership. To sustain its economy, the country
must try all the possible outlets and set a time frame to accomplish the assignment and lastly
engage into CU that has a long run economic advantage. In this regard, Ethiopian revenues and
customs laws should give due recognition and compliance to the validity and effects of regional
economic integration in the performance of Ethiopian economy. Then, certainly, the current
Ethiopian revenues and customs laws must be designed in a liberal way than the existing

experience when Ethiopia accedes to COMESA’s CU,
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3 Phets Nese PHme- M., 133.28 19.27 18.64| 96.72 15.85 17.59 133.28 107.01 80.29 96.71 10.30| 10.65 0.13 80.29
m¥AA Pl &9°C 101658.83| 11572.53 8070.56| 69.74| 6823.90 18.27| 101658.83| 84414.41 83.04| 70745.94| 13668.47| 19.32| 100.00| 83.04




PhtTtape

TL2FG +9°¢h

Th ™ nm7g

o PN/b AP°G PUL hCadT hug°A  Adh 2730+ 2006
0Fe h3a-3
afc nne Nav g

1|hh1C @A 70, 54,823.44 54,009.46 98.52
11|+ T4 FhoT g9°C 26,306.58 25,829.76 98.19
1.1.1]|rRav@n M, 2nC 3,264.19 3,323.45 101.82
1.1.2|¢908 /ée M. 9NC 19,822.44 19,378.58 97.76
1.1.4|¢8ILEL eastd N, NG 720.19 813.41 112.94

1.1.3[ LA hTF aC 80.47 63.61
1.1.6|ceAt 6.96 5.62 80.71
170U 02 PT 2 Lav nEL M, INC 2,119.04 1,924.63 90.83
1.1.8[¢@aL: 0. 9NC 293.28 320.46 109.27
1.2[+ P Pavry FnoF govc 28,363.88 27,929.88 98.47
1.21[POLPF ten™14 AT Jhn 11,324.32 7,012.51 61.92
1.2.2|HIN AT 6l ™¢ T Fhn 12,124.71 6,928.74 57.15
1.2.3|P4e 7P Bl Fha THrag g 643.00 10,269.35 1,597.11
1.2.4|hhalH  na 3,765.53 3,345.62 88.85
1.25[F0. PTG PRIAINT 4C3 AT Hhi 52.04 30.07 57.79
1.2.6|PLI°NC Tifp P 454,29 343.59 75.63
1.3|hh Fary 027 152.98 249.81 163.29
2|haep 398 +4P5 Fhi 51,642.26 42,419.08 82.14
2.1/e9°h #47F Fhn 50,615.30 41,136.22 81.27
2.1.1|eHeh +ET 16,853.12 13,947.08 82.76
2.1.2|¢U, 42 PF ARl dn 5,578.57 3,973.42 71.23
2.1.3[¢NL 62PF Telh"T¢4 ALl Ahn 18,316.42 15,164.79 82.79
2.1.4|hC @AP _h7an $PF aC Fhd 9,867.19 8,050.86 81.59

2.1.5|Pman, 178 LT 0.00 0.06
2.2|4hh Fary MLPT 1,026.96 1,282.86 124,92
g PA=+4 Mg p4ag. an, 122.14 102.95 84.29
meAA P, &9°C 106,587.84 96,531.48 90.57
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