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Abstract 

This thesis reviews derogation of human rights under 2016 Ethiopian State of Emergency 

Declaration no. 01/2016 in Oromia Regional State Special Zone Surrounding Finfinne with 

greater emphasis in the context of Sebeta Town . The standards for assessing derogation of 

human rights regarding institutional and legal framework are identified and analyzed. Thus, 

parameters have been employed to assess the compatibility of application in line with the 

institutional and legal framework of Sebeta Town. In assessing, these study approaches 

qualitative research method. Data from primary and secondary sources are used. Data collection 

methods such as interview, focus group discussion and observation have been employed . Sebeta 

Town is selected because of the human right status during the first round of the state of 

emergency period where sever crackdown happened. 

The research found that the performance of the institution in connection with implementing 

protection of human rights is far below the standards due to the fact that there was lack of limit 

scope, transparency, accountability and agency mentality. 

The state machinery which was established to implement the state of emergency declaration 

was almost not serving in accordance with the standards that recognized by both national and 

international human rights instruments. Furthermore, the study has also identified that the 

command post office of Sebeta Town ignores the families of detainees and feedback that comes 

from rights groups. 

The thesis argues that absence of transparency and national and international accountability and 

mechanisms of ensuring human rights protection during the state of emergency especially the 

activities of the command post results in lack of standards on the ground in implementing the 

law. The role of mass media, human rights defenders, public representatives, civic 

organizations, international organizations has been observed insignificant; in this regard 

mechanism such as considerable supervision or monitoring including international human 

rights institution was almost absent. 

This thesis, thus, recommends that the problems of transparency, accountability, adhering 

institution principle has to be on board to protect state and individuals rights. 
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CHAPTER ONE 

INTRODUCTION 

1.1 Background 

The term 'state of emergency' introduced in to scholarly discourse in the early eighteenth century. 

However, the birth of the 'modern state of emergency' became a noticeable legal concept since the 

nineteenth century across the globe and in Western Europe it was basically stemmed from the liberal 

democratic tradition. I 2 And its' jurisprudence is built on the slightly artificial dichotomy of norm and 

exception, which validates a diverged approach to strike a balance between the interests of societal 

goals and individual rights. 

In the contemporary world, state of emergency is a situation in which a government assumed a power 

to balance the crisis situation that would normally not allowed for the state to act as ordinary 

circumstances.3 Accordingly, "State of Emergency" is a brand that might give rise to legitimacy to the 

greater restriction measures of government on human rights. This implies that, the declaration would 

give a legitimate power for the government to suspend certain normal functions, forced citizens to 

change their normal deeds and authorize the government to implement emergency to limit civil 

liberties and human rights under special circumstances.4 

Despite its essential choice in balancing the adverse effects of crisis situation, state of emergency has 

become one of the most contentious mechanisms, and inducing significant constraints to the 

implementation of international human rights law (lHRL).5 As it was depicted in the works of multiple 

scholars, state of emergency has become common practice and is associated with draconian human 

rights violations.6 

The international jurisprudence on the state of emergency is incoherent and divergent. This is because 

of the fact that governments are playing without binding on mandatory principles. Currently, a state of 

I Scott P. Sheeran, Reconceptualizing States of Emergency under International Human Rights Law: Theory, Legal 
Doctrine, and Politics, 34 Mich. J. Int'l L. 491 (2013).p.491 

3See at www.dcaf.ch 
4 Ibid 
5 Supra Note I, p.491 
6 Ibid 
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emergency is exercised all over the world.? But it opens a door for violation of human rights due to the 

soveregnity legislative power of the state. Though the degree of human rights violation and its adverse 

aftermaths are different from country to country, the Ethiopian state of emergency implementation was 

not out of these inescapable flaws . Thus, the importance of researching on derogation of human rights 

during state of emergency is quite appreciated to contribute towards the development of democracy 

which in turn meaningfully assists the formation and expansion of crisis situation lessened. 

The declaration of emergency is one of the clauses found in the International Covenant on Civil and 

Political Rights (ICCPR)8, the European Convention on Human Rights (ECHR)9 and the American 

Convention on Human Rights (ACHR) article 27. 10 The situation that activates the power of the state 

to derogate from its obligations under human rights in the case of the ICCPR and the ECHR is a threat 

to the life of the nation, in the case of the ACHR is a threat to the independence or security of the 

state. I I 

The African Charter on Human and Peoples' Rights (ACHPR) does not contain derogation clause in 

its all provisions. 12 This implies that a member State of the ACHPR cannot derogate human rights in 

case of any kind of emergencies for any seek exigency situation. 13 Therefore, this view may lead to a 

conclusion that all rights under the ACHPR are not derogable and absolutely in contrary to those 

proponents of the school of sovereignty. Hence, it appears tenable to conclude that a state facing a 

situation that endangers the nation, should not at all derogate from the provisions of the ACHPR and 

makes it the unique home of an absolute proponent of the school of human rights.14 

Emergency clause, which authorizes the state to derogate from human rights in times of emergencies, 

is found in the Federal Democratic Republic of Ethiopian (FORE) constitution article 93 and this 

Constitution also provides for a derogation clause and a list of non-derogable rights. 

7 Ibid 
8 Article 4 oflCCPR 
9Article 15 of ECI-IR 
10 Supra Note 4, p.8 
liN Jayawickrama ,The judicial application of human rights law, national regional and international jurisprudence (2002) 

p.202. 
12 Supra Note 4, p.8 
13 Ibid 
14 Supra Note 4, p.8 
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The aim of the study is to assess the legitimate application 2016 Ethiopian state of emergency in light 

of international rights instruments and national human rights in Oromia Regional State, Special Zone 

Surrounding Finfinne. The researcher focused on assessing the application of state of emergency 

through institutional performance and in light of individuals human rights protections at Sebeta Town 

in light of the established standards and theories of the international human rights laws by collecting 

firsthand data's from multiple informants ' interview and substantiated with relevant secondary data 's 

collected from multiple secondhand sources. 

1.2. Problem Statement 

Human rights studies have long focused on questions of state of emergence and participation to 

describe the most common conditions of human rights violence. Some attention has been paid to 

immediate human rights violence outcomes but limited attention has focused of human right 

derogation ground and its orientation. Regardless of multiple researchers work, human rights norms 

have continued to be center of debate among lawyers, academicians, and policymakers. The 

controversies embark the question of derogability of human rights norms in situations of emergency. 

The nexus between resorting to the declaration of the State of Emergency as apparatus to maintain and 

protect national security on one hand and protection of human rights, on the other hand, has flamed 

intense debate and become a point of controversy since the inception of the state of emergency as a 

legal framework 15. State of Emergency gives more uncommon powers to the authorities and a 

government system which is a departure point to pave ways for human rights derogation, but the 

magnitude of derogation vary from country to country. 

The center of debate on the legitimate application of state of emergency in Ethiopia also become the 

hot debate and exposed for criticisms I ike it has been in others countries. On October 9, 2016, the 

Ethiopian authorities have declared a nationwide state of emergency for six months. Though the 

intention of declaring state of emergency was supposed to bring about peace and stability for all 

peoples of the country, the Ethiopian government was alleged for maltreatment during the 

implementation of state of emergency. Human rights scholars argued that there is plausibility of 

ISPro.FransiscoFracioni,Human rights in times of emergency:Analysis of the Europen convention and the UN covenant on 
civil and political rights,LUISS G UIDo,cerlil,20 15-20 16,p.6 
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derogation clause served as negative toward human rights developments rather than serving as 

restraints, derogation provisions might sometimes assist as tools to increase State subjugation. 16 

The allegation against the government of Ethiopia goes to the temperament of violations of national 

and international human rights law, due process of law and modern princi pies, and criminal justice 

system. Some strongly argue that the proclamation of state of emergency adversely affects the rights 

and people's freedoms particularly freedom of expression, privacy, assembly, and protest. 

Thus, the research reconnoiters within a broad theme of an assessment between addressing national 

security and possible protection of fundamental human rights, but a focus on the nexus between the 

state of emergency application and individual 's rights would be the researcher's concern. 

1.3 Questions of the study 

Therefore, in light of this, this research attempted to answer the following questions: 

I) Was the declaration of state of emergency no 1120 16 compatible with national and international 

legal standards? 

2) Was proper institutional mechanism availed in the application of state of emergency properly 

functioning during state of emergency in Sebeta Town? 

3) How was the state of emergency applied in Sebeta Town In protecting individual 's rights 

during the state of emergency? 

1.4 The Objectives of the Study 

1.4.1 General Objective 

The main objective of this study is to assess the legal protection of human rights under the State of 

Emergency in Oromia Special Zone Surrounding Finfinne particularly in Sebeta Town. 

1.4.2 Specific Objectives 

Specifically, the study is designed : 

);> To assess the legitimacy derogation under 2016 Ethiopian state of Emergency in light of 

human rights standards. 

16 Jan-Peter Loop ,Crisis Situations, Counter Terrorism And Derogation From The European Convention Of Hum an Rights 
,A Threat Analysis, Antwerp-Cambridge-Portland: Intersentia no.S ,20 I 0.p.42 available at. https:l!openaccess.leidenuniv 
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~ To evaluate the institutional performance in implementing of state of emergency in light of 

the international and regional standards. 

~ To assess specific situations, violations, and challenges that individuals faced in Sebeta town 

during the 2016 state of emergency. 

~ To suggest recommendations for idcntified problems. 

1.5 Scope of the Study 

The scope of this research is confined to assessing the practical applicability of state of emergency in 

Oromia Special Zone Surrounding Finfinne, Oromia National Regional State, particularly in Sebeta 

town. 

1.6 Methodology of the Study 

1.6.1 Sources 

The most significant data for this study were collected from both primary and secondary sources. The 

primary data sources include findings from an interview with lawyers, advocators, students, detainees, 

government officials, judges, public prosecutors, students, government officials and other concerned 

bodies. Secondary sources contain academic books, articles, prior conducted study, internet, TV 

programs, documentaries, and reports of concerned national and international institutions. 

1.6.2 Research techniques 

In the process of generating a response to the research questions, the study adopted a qualitative 

research approach for collecting and analyzing data. Qualitative research techniques are preferred in 

this reach is to assess and analysis the link between state of emergency declaration, implementation 

and the situation of human rights protection in Sebeta Town, which requires in-depth understanding 

which is characterized to understand the experience and attitudes of the society in a particular event, 

and ' its methods which entirely generate words. 

In Contrast to quantitative method the qualitative techniques cannot be possibly measured or 

quantified, but it can be described or elaborated. As the study is about assessing the relation between 

State of emergency and the human rights of civilians, qualitative method fit the study. These methods 

enable the researcher to explore individuals or group observations and practices on specific situation to 

get detail information on the research area. 
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Moreover, it is an approach that allows the researcher ' to examine people's experience in detail from 

the perspectives of research participants' 

1.6.3 Data collection methods 

1.6.3.1 Primary Data Collection Methods 

Field research was conducted in Sebeta Town during the period of March to mid of July 2017. The 

researcher used main methods of primary data collection: Focused group discussions, observation and 

in-depth interviews with key informants. 

1. In-depth Interviews 

In-depth interviewing is one of the data collection method used in qualitative research techniques. 

Qualitative research techniques are the technique that involves conducting intensive individual 

interviews with respondents to explore their perspectives views, experiences and motivations on a 

particular situation from individuals view point. 17 In fact, in-depth interviews provide crucial 

conversations to find out detailed information about the depiction of the event from the interviewee. 

This method provides a form of conversation to collect information. The technique enables the 

researcher to ask respondents open-ended questions that is relevant to interview. In-depth interview is 

a method of data collection that involves researchers asking respondents open- ended questions.
IS 

During fieldwork, in-depth interviews were used to collect empirical data. I have interviewed a total of 

19 key informants: Thirteen male and six female . Interviews were conducted with key informants in 

Afan Oromo. 

2. Focus Group Discussion (FGD) 

Focus group discussion is a significant method for collecting qualitative data. FGD has a paramount 

importance to produce gigantic sympathetic of respondents' experiences and viewpoint in the course 

of reaction of many participants at once. 19 The researcher intended in using FGD to acquire 

information from group on the link between state of emergency implementation and fate civilian from 

the perspective of human rights situation and practice in Sebeta Town. 

17 Boyce, C. and P. Neale Conducting in-Depth Interviews: A Guide for Designing and Conducting in-Depth Interviews for 
Evaluation Input.Pathfinder International Watertown, MA.2006.p.3 
18 O'Leary, Zina,The Essential Guide to Doing Your Research Project. 2nd Edition. London: age,2004,p.162 
19 Supra note 17 .p 165 
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This method helps to produce shared information and views from the group discu sion. In this FGD 

mixed composition is exploited from all angles: sex, ages and professional statuses of the participant 

as much as possible. At this research, I have conducted one FGD with the total of seven participants: 

Five are male while two are female 

3. Observation 

Observation is a systematic description of behavior, events and artifacts in the social setting chosen for 

study.2o Researcher used observation methods to boost other empirical data collected. It enables to 

describe the nature and content of the existing situation of human rights, and implementation of state 

of emergency to support the relevant data. 

I have observed how civilian react using their constitution rights to expression and protest. In 

particular, on march-17, 2017 I closely observed. The aim of the public meeting was to demand 

respect for human rights and for constitutional provisions mainly related to land policy. I also 

witnessed response from the police against the protesters. These and other personal observations 

assisted me in understanding the existing content and situation of the event in Sebeta town. 

1.6.4 Secondary Data 

Secondary data also reviewed In my study. Particularly, I considered legal frameworks such, 

constitution, state of emergency declaration nol/2016 and other related proclamations). Besides, 

international human rights instruments, rCCPR,UDt-IR,ACHPR,ACHR,ECHR were given due 

consideration. The secondary data that I used include academic literature, books, journals, articles, 

trial charges, constitution, the ATP, other legislations, resolutions and reports from state/non-state 

human rights institutions, TV channel and published work of government and non-governmental 

organizations. Thus, I took into account relevant and credible data sources that have been used by 

other researchers. 

1.6.5 Sampling techniques and data analysis 

This study adopted a purposive sampling method In order to determine samples of informants. 

Because, purposive sampling enables the researcher select depending on his own judgment to select 

the respondents from the total study population. 21 Sampling is necessitated to gather in-depth 

information from a smaller number of carefully selected participants.22 

20 Marshall, C. and G.B. Ross man 'Design Qualitative Research',Calfornia, I 989.p. 79 
2 1 Tongco, M.D.C. 'Purposive Sampling as a Tool for Informant, Selection (2007).p 143 
22 Ibid 
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Accordingly, I have chosen research participants on per onal judgment. Participants who have relevant 

knowledge of the phenomena under study were selected. Their exp rience or closene with the tudy 

topic is pertinent. 

1. 7 Significance ofthe Study 

The finding of this research was expected to fill the research gap ob erved in this thematic area. More 

importantly, the study results can add knowledge to the existing lexical knowledge of current legal 

spectacle. This research is believed significant for it may serve as stepping stone for further 

researchers, serve as an input for policymakers, lawmakers, the government, human right researchers, 

and emergency theory scholars. 

1.8. Arrangement of the Paper 

The study is organized into five chapters. The first chapter introduces the reader to the bird ' s eye view 

of the study. It briefly highl ights study background, the reasons that necessitated undertaking the study 

and the objectives of the study. It also briefly provides significance of the study, the methodology of 

the study as well as limitations of the study. Chapter two present a brief historical development as 

well as the theoretical background of the system of derogation of human rights in the state of 

emergency. Chapter three focuses on national and international instruments derogation and state of 

emergency general. Chapter four of the study focuses on case study i.e. assessing the application of 

Sebeta Town in light of the established standards and theories international human rights laws. And 

finally, the conclusion is provided and recommendation is forwarded based on findings of the study. 

1.9. Ethical Considerations 

In order to conduct and complete this study on the study area, the cooperation of officials of the 

Oromia Special Zone Surrounding Finfinne as well as the detainees during this state of emergency was 

highly essential to get relevant data. Thus, during data collection confidentiality of those from whom 

data were obtained are highly considered and to this end, the confidentiality and the objective of the 

study were told and given to them. 
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CHAPTER TWO 

GENERAL OVERVIEW OF DEROGATION OF HUMAN RIGHTS IN STATE OF 

EMERGENCY 

2.1 Historical and Conceptual Framework of State of Emergency 

A state of emergency is a situation in which a government is assumed a power to balance the exigency 

situation that would normally not be permitted for the state to act as ordinary circumstances which 

derive from a governmental declaration .23The declaration would give a power for the government to 

suspend certain normal functions, forced citizens to change their normal deeds and authorize the 

government to implement emergency plans to limit civil liberties and human rights under special 

circumstances.24 

Most constitutions in the world contain an emergency clause which is designed to strike a balance 

between public danger and individuals rights to reinstate public order. 25 there is no similarity of 

application and theory state of emergency in the world, different legal systems follow different 

approach regarding emergency situations. In this regard, civil law countries state of emergency 

genealogy hark backs its origin in the French Revolution . On the other hand, common law countries 

follow various kinds of martial law.26 

To genealogically searching state of emergency, it would take us the state of exception in the Roman 

law institution of the iustitium. In order to declaring a decree of state of emergency a tumultllous- that 

is, a situation of severe danger on the nations for the safety of the Republic the Senate would issue a 

Senatusconsultumultimum, by which gives the power to the consuls, citizens and concerned body were 

h 27 urged to take a necessary measures to save testate. 

23 See at www.dcaf.ch 
24 Ibid 
25Pro.FransiscoFracioni,Human rights in times of emergency:Analysis of the Europen convention and the UN covenant 011 

civil and political rights,LUISS GUIDo,ceriil,20 15-2016,p.5 
26 Ibid 
27 Ibid 
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In reality, the state of emergency is a point of debate between the juridical and the political , between 

the norm and law. This ambiguou character resulted in a propagat ion of different philo ophical 

theories on the states of exception and its legal justification and consequences.28 

Some legal scholars related the origin of the state of exception in the theory of necessity which 

emerged from the Latin maxim necessitas legemnon habit. The exception is aimed bargain to status 

necessities, which would lead the acceptance of the latter results in the justifications of the former. 

Such assertion might not help, because the Latin adage can be interpreted in two contrasting ways: as 

'necessity does not fit to recognize any law' or as ' necessity creates its own law'. 29From the legal 

contextual meaning of necessity, it can be implicit as freeing a particular situation from the application 

of the law, to assume the power to render legitimate what is illegitimate.3o 

Emergencies require states to act faster and more effectively than normal condition. But the tyrannical 

governments can enact ad-hoc legislation for solid problems of the executive; processes of legislative 

decision making and execution are faster since no majority consensus is necessary, and checks and 

balances exert I ittle control on the executive. 31 

The liberal democracies ideology has mainly four tools at their disposal to deal with emergencies 

situations. 

1. Moving legislative power to the executive; 

2. Granting extended administrative power to the executive (vis-iI-vis the rights of the citizen); 

3. Reducing the democratic control (checks and balances) over the executive; 

Installing acceleratedjudicial procedures (e.g., the martial law norm that civilians can be tried before 

military courts).32 

2BSupra note 14,p,6 
29 Ibid 
30 Ibid 
31 Andrej Zwitter, "The Rule of Law in Times of Crisis: A Legal Theory on the tate of Emergency in the Liberal 
Democracy," Archives for Philosophy of Law and Social Philosophy 98, no. I (2012): 107. 

32 Andrej Zwitter, "The Rule of Law in Times of Crisis: A Legal Theory on the tate of Emergency in the Liberal 
Democracy," Archives for Philosophy of Law and ocial Philosophy 98, no. 1 (20 12): 107. 
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In contrast, authoritarian regimes tend to violate the e principle during states of emergency through 

the unnecessary declaration, the undue extension of emergency tatu , and/or the di proportional u e 

of emergency powers. This is pos ible because constitutional checks and balances are not in place or 

disregarded. The constitutional check and balances that democracie have at their di po al to limit the 

abuse of emergency powers are a follows 

Regarding the state of emergency, there are two broad schools of thought on legality during a state of 

exception. Those who favor a rule-of-Iaw method for the tate of exception on one hand , and others 

who "criticize the deception of regulating by law what by definition" they say the state of emergency 

cannot be reduced to legal norms on the other hand . 33 The latter "under tands the state of exception to 

be 'essentially extra-juridical', or how could it be possible to control unlawful act by lawful means? 

This thought has a sentiment of dictatorship.34 Could be called the school sovereignty and firmly 

believe that it is neither possible nor appropriate to control executive action in time of emergency 

using standard juridical accountability mechanisms.35The follower of this school propagated that the 

exigency situation is an extraordinary situation which cannot reinstate by legitimate means rather its 

ultimate goal is to reinstate lawfulness in the country by any means via granting executive superior 

power without much interruption of judiciary control. 

In contrary, many intellectuals disregarded sovereignty approach. The contrary view, the followers of 

the other school which pre-dom inant in IJ-IR L, is that even in a state of emergency the rule of law must 

sti ll prevail to govern the exigency situation and as some call it "the principle of legality.36 Under this 

concept, the rule-of-Iaw approach grants a challenge to the balance of powers between the branches 

and may endanger the domestic legitimacy of the courts. The IHRL scholarship on states of 

emergency and derogations has referred very little to the separation of powers.37This looks as if 

intentional drop on the issue or unwillingness to recognize the unlimited and unlawfulness act of 

executive branch with disregarding de-jure approach of the judiciary. This assertion would lead us to 

33 Giorgio Agamben, the state of exception (Kevin Attell Trans., Univ. Of Chi . Press (2005),1'. 10 
3434Scott P. Sheeran, Reconceptualiz ing States of Emergency under International iluman Rights Law: Theory, Legal 
Doctrine, and Politics, 34 Mich. 1. Int'I L. 491 (20 13).pp.500. Available at: 
http://repositoroaw.umich.edu/mjillvoQ4/iss3/ 1 
35 Ibid 
36 Ibid 
37See Stephen Humphreys, Legalizing Lawlessness: On Giorgio Agamben tate of Exception, ) 7 EUR. J. ) T'L L. (2006) 

,p.677,677-78 
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choose between the legitimacy of judiciary and democratic deci ion . Becau e, it ha been observed 

over a half-century that many countries, declare a tate of emergency not to defend human right but to 

maintain their own power, by systematically ubjugate oppo ition or by p eudo-Iegitimacy. 38 

Derogation clause plays a crucial role in the sy tem of protection for human right by u ing both 

procedural and sub tantive mean .39 

Derogation clause lets for a state party uni laterally to derogate temporari Iy a part of it international 

human rights obligations, but not in absolute ense, hence, international human rights law had come up 

with the solutions to strike balance between to protect the rights of individual on the one hand and to 

maintain state sovereignty on the other hand . till , there i an argument on to compromise for 

beseeching the sovereignty and non-compromi e on the fundamental breach and blanch of human 

rights. Because it has been deduced from thi as ertion that the power of the tate to derogate from its 

obligations under human rights is not limitless nor i it open-ended ome rights are considered basic 

and fundamental that no crisis justifies their derogation theoretically. Consequently, non-derogable 

rights that out not be derogated in times of emergency should prevail.4o 

2.2 The conceptualframework of derogation during state of emergency 

Derogation is a circumstance, where states may need to take measures which may infringe human 

rights for temporary nature and it would give a state to have the power to preventatively detain, 

without resort to normal judicial procedures under strict situation with great care- and provided 

measures taken are not contradictory to international human rights law. 41A derogation measures are 

only allowed only in a situation when the "life of the nation" is at stake, and no other means to avert 

the emergency situation States may unilaterally derogate from some of its obligations under 

international and national human rights instruments. For the state to take derogation measures the has 

to follow certain mandatory elements. Exceptional circumstances, Non-derogable rights Strictly 

req uired - proportional ity, Temporary, Procedure - international and domestic appl icable law during 

38 Supra Note 4, p.8 
39 Ibid 
40 General Comment No. 29: States of Emergency (General Comment 29) (article 4) : . 31 /08/200 I. 
CCPRlC/2 1/Rev. I/Add. ll .http://www.unhchr.ch!tbsldoc.nsf/0/7 I eba4be3974b4f7c 1256ae200517361 ?Opendocument 
41 Art 15 ofECHR 
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emergencies, Humanitarian law and international criminal law and parts of international human right 

law.42 

In order for the state to take the derogation measure, there are mandatory requirements to be fulfilled 

I. It must be actual or imminent. 

2. Its effects must involve the whole nation. 

3. The continuance of organized life in the community must be threatened 

4. The crisis or danger must be exceptional, in that the normal measures or restrictions, permitted by 

the Conventionfor the maintenance of public safety, health, and order, are plainly inadequate.43 

Derogations measures may neither be contrary to international law nor to the rights which are listed as 

"non-derogable" under Art 15 of the ECHR or Article 4 of the ICCPR.44 

2.3 Fundamental Principles of Governing Derogation of Human Rights during the State of 

Emergency 

States were not totally prohibited from derogating certain rights during a state of emergency; rather 

special procedure was imposed on the state to be followed during derogating human rights. This would 

help the state properly exploiting suspension rights for proper measures. 

For the firm application of this assertion, international human rights instruments forward seven 

principles employed to regulate the government's declaration and administration of states of 

emergency.45 

2.3.1. Substantive Principles to Derogate Human Rights during the State of Emergency 

To amicably solve the problem during state of emergency international human rights instruments 

bench on board the substantive principles which enclose the principle of strict necessity, non-derog 

42 See: Art. 4 ICCPR, Artl5 ECI-IR, ECHR Protocol 6, Art. 3. 

43 See report of the EHRC Commissionen, 5 November 1969, YB XII (1969), p. 72 and pp .. 76, 100 (also pp. 45-71) 

44 see Human Rights Commttee Gen. Comment 29, on states of emergency 

45GetachewAssefa (PhD), Ethiopian constitutional law with comparative notes and materials, Addis Ababa niversity chaol of Law, 
2012, pp.496-504 
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ability, the principle of exceptional threat, the principle of nondi crimination, and the principle of 

compatibility to regulate the mea ures of tate during tate of emergency. 46 

A. The Principle of strict necessity 

[t is internationally granted right for the state take measure derogating from it international human 

rights obligations under special circumstance only when they faced with a ituation of exceptional and 

actual or imminent danger which threatens the life of the nation under trict neces ity. A threat to the 

life of the nation is one that affects the whole of the population and either the whole or part of the 

territory of the State and threatens the physical integrity of the population, the political independence 

or the territorial integrity of the State or the existence or basic performance of in titution . 47 

B. The Principles of non-derogability 

Even though rights are inseparable, they do have different tatus by very nature of those right , 

regarding this, state shall in no means, even in time of emergency threatening the life of the nation, 

cannot derogate the right to life, freedom from torture, cruel , inhuman or degrading treatment 

punishment, and from medical or scientific experimentation without free consent; freedom from 

slavery or involuntary servitude; the right not to be imprisoned for contractual debt; the right not to be 

convicted or sentenced to a heavier penalty by virtue of retroactive criminal legislation; the right to 

recognition as a person before the law; and freedom of thought, conscience and rei igion. These rights 

are not derogable under any conditions even for the asserted purpose of preserving the life of the 

nation.48 

C. The Principle of non-discrimination 

The principle of non-discrimination entails the state that emergency measures taken by the derogating 

State should not employment discrimination for the mere fact of an individual 's race, color, sex, 

language, religion or social status.49 

D. The Principle of compatibility 

The rights of the states to derogate from human rights norms have to adhere to the principles and the 

state has to be sure as such measures are not inconsistent with their other obi igation under 

46 Ibid 
47See,Siracusa Principles on the Limitation and Derogation of Provision in the International ovenant on Civil and 
Political Rights Annex, UN Doc E/CN.4/1984/4 (1984).p.4 
48 Ibid 
49Supra note 38 p. 4%-504 
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international law which intended to create c mpatibility and c mplementary am ng differ nt 

obligations of the derogating tate und r internati nal law. 50 

E. The Principle of Proportionality 

The principle of proportionality ha a great importancc in an cm rgency ituati n that there mu t be 

proportionality between the cverity of the ituati n and cope of the tate appl ication to the 

emergency that the principle of proportionality tatc that right can only be der gated to the extent 

required by the exigencic of the situation. 

2.3.2 Procedural Principles to Derogate Human Right during the tate of Emergency 

For thc state declaring tate of emergency, they wcre required that a tatc which in necd of to upend 

rights and freedoms ha an obligation to officially pr claim the exi tence f the emergcncy ituati n 

that was threatening the life of the nation . The official proclamation f a tate of emergency ha a 

paramount important in term of avoiding abu e of tate of cmergency right , by forcing the tate to 

comply with their international obligation by leading to trictly follow formal u pen ion 

procedures,5l the other importance of proclaiming tate of emergency to aware the people to know the 

extent and nature of the state of emergency application for alerting the population. Furthermore, it ha 

also a lot to do with legislative and judiciary of the tate to play their legal supervi ion role.52 

In connection with of public declaration of emergencies, tates are required to inform, the other 

contracting parties to the covenants the nature of the declaration to enable them to act in accordance 

with their treaty obligation which would serve to check whether derogations from human rights are 

necessary and proportional to the danger posed by exigencies situation. To strength, this principle 

both ICCPR and ECHR refers them to inform secretary general the declaration and termination nature 

of the state of emergency by declaring state. 53 

50 Ibid 
5l YehenewTsegayeWalilegne • .• tate of Emergency and IIuman Rights under the 1995 Ethiopian Constitution:' in Journal 
of Ethiopian Law, Vol. 21, o. I (2007)p.97 
52 Ibid 
53 Ibid 
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2.4 Derogation Vs limitation of rights 

Derogations are only permitted under exceptional circumstance, when the " life of the nation is at 

stake", while limitation to rights may be made to erve certain legitimate aim. In limitation ore of 

the right" may not be affected while the derogations : only exerci ed in e. ceptional circumstances 

under strict procedure where there is a pos ibility of the core might be affected. Limitation to the 

rights they stipulate. There must be a proportionate relationship between the re triction of the right as 

such and the reason for the restriction .the principle of proportionality i the common principle for 

both limitation and derogation 
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CHAPTER THREE 

STATE OF EMERGENCY UNDER INTERNATIONAL HUMAN RIGHT IN TRUMENT , 

THE 1995 ETHIOPIAN CONSTITUTION AND TATE OF EMERGENCY DECLARATION 

NO 112009 

Introduction 

This chapter going to examines the international in trumcnts and the thiopian con titutional and tate 

of the emergency declaration concerning human right and states of emergency. It explain the 

procedures of declaring states of emergency, the con titutional safeguard again t potential abu e of 

emergency powers, derogable and non-derogable right , in limiting the emergency power of the 

government. It also attempts to identify school of tate of emergency thought in the po ition of the 

Ethiopian constitution in light of the genera lly accepted international governing principle. 

3.1. State of Emergency and International Human Rights Instruments 

International human rights instruments like Universal Declaration of Iluman Right and the United 

Nations Covenants on Economic, Social and Cultural Rights and on Civil and Political Rights 

founding the "International Bill of Rights" and Regional treaties, the European Convention on Human 

Rights and Fundamental Freedoms, The African Charter on ] ]uman and Peoples' Rights and the 

American Convention on Human Rights were igned for the protection of the core of human rights in 

the world community. 

3.2. Derogation under the International Covenant on Civil and Political Rights 

The International Covenant on Civil and Political Rights permits states to derogate from certain 

human rights obligations, subject to conditions. The specific provision states: In times of public 

emergency which threatens the life of the nation and the existence of which is officially proclaimed, 

the States Parties to the present Covenant may take measures derogating from their obligations under 

the present Covenant to the extent strictly required by the exigencies of the situation, provided that 
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such measures are not inconsistent with their other obligation under international law and do not 

involve discrimination solely on the ground of race, color, ex, language, religion or ocialorigin54 

The prevalence and existence of a relationship between the tate of emergency and gro violation of 

human rights were acknowledged by the international community.55 International organization urged 

to take the necessary measure to keep track with emergency ituation on. To this effect ommi sion 

on Human Rights, by means of decision 1998/108, demanded the Office of the United Nations lIigh 

Commissioner for Human Rights to submit to the ub- ommi ion on the Promotion and Protection 

of Human Rights at its fifty-first ession and every second year thereafter, a Ii t of all tates that 

declared a state of emergency or which persistent to implement it throughout the reporting period. 56 

On the other hand, the Human Rights Committee (fIR ) the treaty body e tabli hed pursuant ICCPR­

also made some determination toward the clarification of the tate of emergency i sue. It i ued 

General Comment NO.5 on Article 4 ICCPR, encouraged by the complication it had found In 

assessing some reports received by State. 57 

From a comparative review of the major human rights agreements, it transpires that the ECHR, 

ICCPR, and ACHR all contain emergency clauses, namely Article 15 ECHR, Article 4 ICCPR and 

Article 27 ACHR. Even though the ICCPR and ACHR provisions were modeled after Article 15 

ECHR, the three of them differ substantially in wording and contents, while the African Charter does 

d . I 58 not encompass any erogatJOn cause. 

a. State Practice and Fate of Derogations Clauses 

The legal rationalizations for the presence of emergency clauses in international treaties have been 

provided as much as possible by different international and regional human right instruments but, yet 

it worth value to analyze their significance in practice and to get a sense of how States implement 

derogation provisions. Actually, there are different tendencies which have been observed ranging from 

the manipulation to the complete negligence of derogation clauses. till another sense, in some States, 

54 Article 4 ICCPR. 
55 Supra note 24,p 13 
56 Ibid 
57 Ibid 
58 Iluman Rights Committee, General omment O. 5, IIRCOR, thirteenth e sion, 1981 .p, I 
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emergency and other tate of exception have become th rule as a normal form of exerci e of power, 

concealing into the normal con titutional order. Thi olicitation of exceptional mea ure become 

persistent apparatuses of government ri ks aver ion.59 

Evaluating in a practical sen e, it was recognized that a danger of mi u e of derogation a clau e by 

States was a tangible and UN Iluman Right ommit1ee di appointment by tate practice under Article 

4 of ICCPR.6o 

Under the arena of ICCPR, who e 168 tate Partie have many and different form of tate, a 

tendency to exploit the state of emergency power to mainta in de facto po ition of power, mergency 

legislation has been invoked under the slogan of national ecurity to ju tify - inter alia - arre t , 

incommunicado detention, torture, exile and summary proceeding , forced di appearance. 61 

There are multiple examples of misuses of Article 4 I PR acro the world. The nature of derogation 

of human rights is based on temporary nature but the tate of Israel ha proc laimed the tate of 

emergency only once, in May 1948 - and notified it to the ecretary-General in October 1991- but it 

has remained into forever since up to pre ent. In gypt, the state of emergency wa declared in 

October 1981, and declined in November 2013.62 Egypt is one of the most prominent countries to 

misuse of emergency laws. Effectively, Egypt ha remained under declaration of a state of emergency 

since the Arab-Israeli War of 1967. The state of emergency was lifted for an 18-month period in 1980 

but was re-imposed after Anwar Sadat's assassination in 1981 . The state of emergency in Egypt 

derived from the Egyptian constitution and since 30 March 20 I I, from the constitutional declaration 

adopted by the Supreme Council of Armed Forces (SCAF).63 

On the other hand, from March 1983 on, Peru has transmitted an incredible amount of notifications 

under Article 4, each concerning the establishment or continuation of one or more states of emergency 

in different parts of the country. An extreme case in this direction is the notification that the ecretary-

59 Supra note 4.p3 
60 Supra note 24,p 17 
61 Ibid 
62 Ibid 
63 "The Constitution of the Arab Republic of Egypt, 1971 (As Amended to 2007): ' Constitution .net, accessed 6 March 
2014, http://www.constitutionnet.orglfilesiEgypt%20Constitution.pdf; and upreme Council orthe Armed Force , 
Constitutional Declaration 20 II , adopted on 30 March 20 II , World Intellectual Property Organization, accessed 6 March 
20 14, http://www.wipo.int/wipo lex/en 
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General received by Peru in March 1992, which encompa ed a many a 64 declaration or 

extensions of a state of emergency.64 Peru notified under Article 40f [ PR to U ecretary- eneral 

on March 4, 2015.65 

Many Latin American States have been abu es of derogation clau e. [n thi region likewi e been 

others they bent by authoritarian regimes to impo e a tate of emergency a the de facto normality has 

been wide-ranging (see, inter alia, Paraguay, Uruguay, Brazil or olombia)in this regard the 

Committee expressed its concern and reservations with regard to the length of derogation measure 

taken by Chile, Uruguay, Peru and EI alvador.66 

Considering the Council of Europe, the jeopardize re ulting from the abu e of derogation 

proclamation are evident also in the context of E [[R under Article 15 . The uropean onvention ha 

a more limited number of State Parties, members of the Council of Europe. The council declared in 

the Preamble the same intention of a common tradition of values and political principle aimed at the 

safeguarding of justice, peace and common understanding and protection of [[uman Rights, 

consequently, Democracy served not only an ideal condition but also a concrete requirement for the 

defense and application of human rights. Moreover, it is beyond doubt that concept of "democratic 

society" is vested of fundamental importance throughout the whole Covenant of the council. 

[n general, State Parties under different regional human rights instruments have different tendency 

level of application but the European council state member usually refrained from invoking their 

derogation powers under Artic[e IS ECHR. The United Kingdom (which ha used this capacity under 

both treaties) and Turkey are the States that has derogated more under ECHR. While other tates that 

have filed a notification of derogations to the Secretary-General of the Council of Europe are [reland, 

Greece, France, Albania, and Georgia. 

64 Angelika Siehl', " tate practice wi th respect to derogations" LL.M. Yale University 
65 Peru: Notification under article 4 (3) ICCPR, 4 March 20 15 C.N. 159.20 15.TREATIE -IV.4 (Depositary 
Noti fication) 
66 Supra note 24,p, 18 
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3.3 Substantive and procedural principles of state of emergency 

There are both substantive and procedural principle of the tate of emergency were embedded 

relevant provisions of the IC PR, the iracu a principle and the Pari minimum tandard provide 

each of them as follows. 

In order to declare a state of emergency, there should be an exceptional threat intimidating the life of 

the nation . Art 4( I) of ICCPR Provides that" in time of public emergency which threatens the life of 

the nation ... .. the state parties to the covenant. .. . may take measure derogating from their obligation 

under the covenant. .. " econdly, the principle of proclamation; Art 4( I) of the I PR provides that 

the existence of a public emergency threatening the life of the nation by it elf i not ufficient to 

exercise emergency power but there should be "official proclamation" i the pre-requirement of the 

state party to derogates from its obligation in the instruments. 

Thirdly, the principle of proportionality, Art 4( I) of the IC PR provides that "the state parties to the 

covenant may take measures derogating from their obligation .. . to the extent strictly required by the 

exigencies of the situation, in time of emergency." And the action of the state hould be the ame. 

To declare a state of emergency, fourthly, the principle of non-discrimination should be in place; the 

derogation measures should be implemented equally to all persons in the region or state whereby the 

state of emergency is declared without discrimination exclusively on the grounds of race, color, sex, 

language, religion. 

Fifthly, the principle of compliance; the derogation measure by the state parties to the ICCPR shall not 

be inconsistent with their obligations under international law as it is provided in Art 4( I) of the 

covenant. It refers to the consistency of measures of derogation with the states ' other international 

obligation. The state is not at liberty to decide based on their own scope and there should not be 

absolute discretionary. 

Sixthly, the principle of non-derogability offundamental rights; notwithstanding the state parties have 

the sovereign right to take derogation measures from their obi igation in the covenant as per Art 4( I) of 

the ICCPR, but there are rights which are under no circum tance to be suspended even in times of 
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public emergencie threatening the life of the nati n pur uant to Art 4(2) of the am cov nant. The 

non derogable rights I i ted under Art4 (2) of the I PR are : The right to I i fe, th right not to be 

subjected to torture or cruel , in human or degrad ing treatment or puni hment (Art 7); the righ tnt to 

be held in slavery or involuntary ervitude (Art 8( I) (2); prohibition of retroactive penal law (Art 15); 

the right to recognition a a per on before the law (art 16), freedom of thought, con cience, religion 

and bel ief (Art 18). 

The ICCPR under its Art 5(2) ban a derogation mea ure on the pretext that the covenant doe not 

recognize such right or that it recognizes them to a Ie er extent. Furthermore, Art 5(2) of the covenant 

prohibits using of the treaty as an excu e for limiting or derogating from the human right 

acknowledged in municipal law or in other treatie . Art 5( I) of the arne that prohibits the tate from 

taking part in any activity aimed at de troying or limiting to a greater extent than i provided in the 

covenant. And Art 2(3) of the covenant which provide the right to an effective remedy before 

domestic courts, or other competent body provided by the legal y tern of the tate in ca e of violation 

of human rights should be considered as non- derogable by implication. therwi e, it will be futile for 

the covenant to adopt the substantive and procedural principle di cu ed earlier a prerequi ite of 

derogation without making such prohibition to abu e, and the right to remedy provi ion non­

derogable. It makes very difficult, if not impossible, to control the state not to take exce s measures at 

the pretext of the constitutional reason of state emergency. 

And the expression public emergency which threatens the life of the nation as 1I ed in the covenant, in 

general , that could be abused and be characterized based on different grounds. It is to avoid the abuse 

of constitutional reason of state-state of emergency, to balance security and freedom, and to ensure 

rule of law during emergency that efforts are made at international level through the "Siracusa 

principles on the limitation and derogation provisions of the ICCPR" and the "Paris minimum 

standards of human right Norms in a state of emergency". For this purpose, the Siracusa principles and 

the Paris minimum standards have characterized emergency as it must be actual or at lea t imminent as 

opposed to the so called state of emergency of a preventive nature; its effect must involve the whole of 

the population including an emergency in one part of the territory that affect the whole a well as an 

emergency in one part of the territory that which it could be threat to the phy ical integrity of the 

population, the political independence or the territorial integrity of the tate, the exi tence or the basic 
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functioning of the organization ; the declaration of mergency mu t be a la t re ort to be taken nl 

when the normal The stated principle and tandard which were con idered by the formulating 

experts and participants of the tudy to renect the tate of international law have provid d I imitation 

for the derogative measure, during emergency. They are formulated to a ur a c n titutional rea on 

of state is not absolute, and rule of law shall till prevail in a tate of emergency mea ure of public 

order have been exhausted and are not u fficient to deal with the ituation; the declaration of tate of 

emergency must be a temporary measure in which it mu t be for a we ll -defined period, and can on ly 

be extended in accordance with the law. 67 

In order to interpret the provision of the covenant that allow derogati n during emergencie 

restrictively, and the constraining ub tantive and procedural principle be maintained, the iracu a 

principles and the Paris minimum standard have empha ized on the in titutional and minimum 

procedural safeguards to be e tablished, and re pected during an emergency. Accordingly, every tate 

that assumes or exercises emergency power hall re pect the following in titutional and procedural 

safeguards. 68 

Before declaring a state of emergency every state hould define the procedure for declaring a tate of 

emergency; whenever the executive authority is competent to declare a tate of emergency, uch 

official declaration shall always be subject to confirmation by the legi lature, within the horte t 

possible time. 

Notwithstanding that the declaration of a state of emergency shall never exceed the period strictly 

required to restore normal condition, it shall be subject to the prior approval of the legislative organ if 

the extension is needed, and declared . Despite the fact that the executive will have an expanded 

authority, the fundamental functions of the legislature shall remain intact; it shall provide general 

guidelines to regulate executive discretion in respect of permissible measure of delegated legislation. 

In order to play such roles, the immunities of the legislature shall remain intact.69 

67 Art 64 siracus 
680ebreabzgi w/slase , the extent of reason of state in the Ethiopian constitutional order: the quest for restraining and 
legitimizing,LL.M thesis (Addis Ababa University, unpublished, 20 II ).p 42 

69 Ibid 
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3.4. tate of Emergency under the FDRE onstitution 

thiopia is a tate party to the International ovenant n ivil and Politi al Right · (I PR) 70, the 

International Covenant on conomic, ocial and ultural Right (I E R) 71, the African harter on 

Iluman and Peopl ' Right (A 

of Racial Discrimination (I 

Discrimination again t Women 

IIPR)72, the Internati nal nventi n on the Elimination fAil rm 

RD) 73 , the onv ntion n the Elimination f All I- rm of 

( ~ DA W) 74 , th nvention n the Right f the hi Id ( R ), 

including its two Optional Protocol of 200075
, the African harter on th Right and Welfare of the 

Child.76 

The accession and ratification of international human right in trum nt by "thi pian g vern wa part 

of intention- a declaration to limit the power of the tate ~ r the pr tection f human right from other 

oppressor and promotion of human right by the tate by it elf. Becau e limitati n i the mandatory 

principle of any government even though, the nature of limitation will vary with the ci ty, cu lture, 

political and economic arrangement , but the limitati n principle i everla ting.77 Thi principle lead 

the Ethiopian constitution to incorporate the human right principle a fundamental principle . 

3.5. The Status of Human Rights in the FDRE on titution 

Almost one-third of the Ethiopian Con titution is dedicated to fundamental human rights and 

freedom. 78 These are categorized as "Human Right - and "Democratic Right" and, under Article 13 

(2) rights and freedom are to be "interpreted in conformity with the principle of the Universal 

Declaration of Human Rights, the International ovenant on Human Right and other international 

instruments ratified by the country without absolute di cretionary interpretation of the government. 79 

Moreover, the Constitution of FORE imposes accountability and duty to the re pect, promote and 

70 Acceded in II Jun 1993 
71 Acceded in II Jun 1993 
72 Acceded in 15 Jun 1998 
73 Acceded in 23 Jun 1976 
74 Signed in 8 Jul1980 and ratified 10 Dec 1981 
75 Acceded in 14 May 1991 , 
76 Acceded in 2 Oct 2002 
77 Abebe, A. , ·Rule by law in Ethiopia: Rendering constitutional limits on government power nonsen leal" , C IIR 
Working Paper I, Cambridge: niversity of Cambridge Centre of Governance and Iluman Rights ,ApriI2012).p.2 
78 upranote (I )p.1 03 
79 Ibid 
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enforcement of fundamental right and fr edom f human right at all lev I f the admini "Irati 

ladder of the tate. To demon trate the highe t level f re pe ting ~ r human right th F RE 

on titution e tabli hed eparate pr cedure for th amendment f the human right and fundam ntal 

freedoms. Thi would help to avoid any imple piau ibilit f regre i nand afeguard the gai n , a 

more tringent and rigorou pr cedur i required t amend the pr vi i n fundamental human ri ght 

than the remaining part of the on titution. The on titution trengthen the e ~ atur through 

Article 9(1) .80 

3.6. Interpretation approach of Derogation under FORE on titution 

The inconsistency regarding the interpretation of internati nal in trum nt in general and human right 

instruments in particular in the FORE on titution become endle ubject t academic d bate am ng 

Ethiopian legal scholars. Article 9( I) of the - thi pian n titution declar the upremacy f the 

Constitution . Hence, reading of thi provi ion clearly indicate that internati nal in trument , which, 

under Article 9(4), are made an integral part of the law of the land upon ratificati n, are ub rdinate 

to the Constitution. 

Regarding the application of international human right in dome tically there i two governing 

principle. The first, as demonstrated in art.27 of the Vienna onvention on the Law of Treatie 

(VCLT), 81 is that a party may not invoke the provi ion of its internal law a ju tification for it failure 

to comply a treaty'. On another hand, a State Party hould amend their dome tic law a compul ory in 

order to give effect to their treaty obligation. The second principle is reflected in art.8 of the UOHR, 

accordi ng to which 'everyone has the right to an effective remedy by the competent national tribunal 

for acts violating the fundamental rights granted him by the covenant. 82 

But to the contrary of the above assertion Adam Kase on his article, IIuman Rights under the 

Ethiopian Constitution: A Descriptive Overview, he argued that the requirement that interpretations of 

the constitution should conform to international in trument onlyapplie to human right provision 

80 Adem KassieAbebe ,1 Jum an Rights under the Ethiopian onstitution: A Descripti eO erview, Mizan Law Revie\\ Vol. 
5 No. J, Spring 20 II ,p.44 
81 United at ions Treaty eries Vol. 11 55 p.33 J. 
82 Committee on Economic, ocial and Cultural Rights General omment 9 (199 ) Domestic 
Application of the ovenant adopted at its - I st meeting (nineteenth session) (I Dec. 1998) para.3 
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included in hapter 3 of the n tituti n. 83 lie further argued ab ut der gati n f right , where 

interpreting the derogati n clau e pr bably need m re guidance ba ed n intcrnati nal and regi nal 

in trument and juri prudence. 

lie al 0 tipulate the provi i n dealing with the ubtanti e and pr cedural requirement ~ r 

derogation of right in emergen y exit ut ide hapter , the interpretati n I' th der gati n 

provi ion "does not have to be in conformity with Ihe inlemalional slandard". II w vcr, he 

substantively affirms the interpretation pr vi ion h uld be under t d purp ivcly t oblige guidance 

and conformity in interpreting all provi ion that have a direct or indirect bearing n the fundam ntal 

rights and freedom en hrined in the n tituti n84
. Thi eem like the c mpatibility b twe n thi 

two document ba ed on the willingne of the tat, which cern like elf- ntradicting b 

one hand, he said that derogation clau e i writt n ut ide chapt r three I' the c n tituti n , 

not have a legal obligation to follow internati nal tandard, on the other hand, he tre e the 

interpretation of this provision hould be in I ight I' purp ively ... thi would create a mes that article 

93 of FORE con titution ha not required ~ II wing internati nal tandard r ha to foIl w it, if 

Ethiopian government give a green card to interpreted it. 

3.7. Substantive and procedure of derogation in FDRE constitution 

Declaration of Stale of Emergency 

1. (A) The Council of Ministers of the Federal Government shall have Ihe power to decree a stale of 

emergency should an external invasion, a breakdown of law and order which endangers the 

constitutional order and which cannot be conI rolled by Ihe regular law enforcemenl agencies and 

personnel, a natural disaster, or an epidemic occur. 

(b) State executives can decree a Slate-wide state of emergency should a nalural disaster or an 

epidemic occur. Parliculars shall be determined in Stale onstilulions to be prolllulgaled in 

conformity with this Conslitution. 

2. A state of emergency declared in accordance with sub-Article I (a) oflhis Arlicle ' 

83 upra note 94,p.45 
84 Ibid 
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(a) Ifdec/ared when the I/o//se o/I'eoplel' RI!IJrell!lItalll'l!l II 111 le.I.I/01I Ihe cll!cree lllUI/ he IIIhlllllleel 

10 Ihe I/ollse wilhill forly-eighl hOllr.1 oj III c/ec:larcllioll llie deuee, 111101 (/jJl}/'{}IW/ hI a Ilm -/lllrc!1 

majorily pole of /lie IIIhers (?f I h ' Ilollle (?/ l'eojJl' I' Rl!prewlI/alll'el , I/wl/ he n'l/eall!elforlh"llh 

(b) SlIhjecl 10 II" reqllir'd pole of approwt! WI 0111 111 (aj (if Ihll\l/h , Irllc/e, l!Je decree declarillg 1I 

stale of emergenGY when Ihe Ilollse (if I'l!ople.I' RepreH'lI/alll'e.1 1\ 1I0t III .le.l .lf(}1I .1!Jall he I II hI/II lie eI10 

il wilhinfif! 'en days of its ac/ojJlioll. 

3. A slale of emergen Y decreed hy IIII! 'ollllcil (if /l/lIIil/er.l, {f aPP/'{}I'ecl h 1 Ihe /lOllS' oj I)eoples' 

Represenlatives, can relJlain in ejJecl//p IO.\'/\ I//(JIIII!I fhe Ilo//le (if People.I' l?epre.lellla/Il'1!1 1//(/ I, h)l 

(I Iwo-Ihirds majoril vole, allow Ihe slale (if elJlergell ' proc/alJla/ioll 10 he relle\1'ed e\'ery j(Jllr 

monlhs slIccessively.85 

-I. (a) When a slale (?f elJlergell Y is dec/ar'd, Ihe Coullcil (if Milli.I/'rs shall, ill accordall . , wilh 

regulalions it issue.\', have all lIecessary power to protecl Ih' COIllllr 's flea 'e Olld SOl' 'r 'lglIl , (llId 10 

II/aintain public securil , law, ond order. 

(h) The Council of Millisters shall "CII'e Ihe power 10 .I/I.lpelld .llIch polilical alld c/'II/ocrotic rights 

contained in this ollstilulion 10 Ihe exlelll lIecessar 10 avert III' cOlldilioll\ that I' 'qui,. 'd the 

declaralion of a slale of emergellGy. 

(c) In the exercise of il.\' emergency powers Ihe 'oUllcil ofMillislers COIIIIOt , hO\1'el'er, .11I.ljJend or lill/it 

the rights provided for in Arlic:le.\ I, 18, 25 ([lid .lIIh- Arlicles I alld 2 of Arllcle 39 of thi,l 

Constitul ion. 86 

The Council of Mini ter of the federal thiopian go ernment ha the power to declare a tate of 

emergency under all condition which tipulated in article 9 of FDR constituti n en though the 

power to declare a tate of emergenc lay on the hand of the council of the mini ter the p \ er to 

approve a declaration of emergenc , however, lie 

8~ ee article 93 on-DRI conslltullon. 
K< Article 93 of1.DRI- constitution 
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(I 10PR). 'I hi deCision is required to b ' made \\-Ithin 8 hour ... if the IloPI{ is in ... • ... sion or \\ ithin I 

day of the sessi n.N? 

The onstituti n allows the possible suspension of most of the fundamental human rights and 

freed m with exceptions. I his is a signifi Hnt Internal IlInltatlon that e acts nee 'ss it and 

proporti nality whi h relates t the severit , durHti( nand '>c )pe of the application of the em ' rgen 

declaration n requirements of necessit and proportionality I h' onl non -d roga bl ri ghts in II RI ­

c n tituti n are the prohibition against cruel, inhuman, and degrading treatment or punishment, and 

slavery r servitude, and trafficl-in' (Arti Ie 18), th ri ·ht to t)ualit and equal protectIOn of the la\ 

(Article 25), and the right to self-determinati n lip to se 'essi )11 (Article 9) 

ritieally reading article 9 f I-I RE c nslltlltion, it docs n( t address the compliment of the 

derogati n lau e in light ' of any internati nal standard both pro cdllrally and substanti el thi., 

as erted that the interpretation of Adam Kase was W( rking from the side of H RI~ c( nstitllti n whi h 

emerged from the a crti n of ab ' lute verci 'nty. 

The Ethiopian onstituti n recogni/e p 's ibilitie ' that ma require the suspension of pr te ted 

rights. 88 Derogation clause relate to pr VII ns that permit the temporaryuspenl n of the 

application and enj yment of right in re pone t incidences of emergenc that threaten the life fa 

nation .89 On it whims; there arc sub tantive a well as procedural requirement that govern lIch 

emergency ituation . 

3.8. Non-Derogable Right ' under the FDRE on ,titution and I PR 

There are al 0 rights which may not be suspended e en in threatening Ituation . These precondition 

are designed a a protection again t po ible abu e of human right on the prete. I of emergenclc .90 

But this non-derogable clau e by it elf i n t e, hall tible fr m the per pecti e r I PR and IraCll a 

principle of non-derogate cau es. 

87 Ibid 
88l\demKasslt!l\bebc Iluman Rights Undcr 'l he [:thioplan 'onstitution: \ J)cscripti\c O\cr\ic\\. li/an [U\\ Rc\ic\\ 01. 

50.1, pring2011.P.60 
89 Ibid 
'I() cc articlc 9 (4) of! DRI constitution. 
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Further this non-derogable under FDRE Constitution, Article 93(4) (b &c). The con titutional list of 

non-derogable rights evidently differs with the list of non-derogable rights in the I PR (Article 4) -

the right to life and the prohibition of retroactive application of criminal law are omitted or not 

included in the constitutional list of non-derogable right in FORE constitution.91 

A critical reading of Article 93(4) (c) of the Constitution FOR and Article 4(2) of the I PR clearly 

demonstrate that the list of non-derogable rights and freedoms the FORE constitution exclude orne of 

the rights that are listed under the [CCPR. The non-derogable rights listed under Article 4(2) ICCPR 

are right to life, freedom against torture, cruel, inhuman or degrading treatment or punishment, 

freedom against slavery, freedom against imprisonment for contractual obligation, right to recognition 

everywhere as a person before a law to freedom of thought, conscience, and religion . The FORE 

constitution fails to include the right to life, freedom against imprisonment for contractual debt, right 

recognition everywhere as a person before the law and as well as the right to freedom of thought, 

conscience and religion in the list ofnon-derogable rights during a state emergency.92 

3.9. Legal watchdog of Emergency Power under FDRE Constitution 

The FDRE Constitution dedicates more than one-third of its content to provisions on fundamental 

human and people 's rights. Moreover, the Constitution levies a responsibility and duty to the respect, 

promote, protect and enforcement of fundamental rights and freedoms at a II levels of the federal and 

state.93 

On the other hand, since the creation of the concept of states of emergency, numerous regimes have 

used emergency powers to maintain their position. On the contrary, the state of emergency is a basic 

feature of the democratic state.94 Furthermore, Emergencies require states to act faster than usual legal 

operation is possible within limitations imposed by the law during normal conditions.
95 

This intention 

emerged from the sense of effectiveness and efficiency to deal with emergencies: 

91 Supra Note 102.p101 
92 Supra note 83,p I 07 
93 Supra Note I 02.p 43 . 
94 Andrej Zwitter,The Arab Uprising State of Emergency and Constitutional Reform , ASP] Africa &Francophonie - 2nd 

Quarter 2014 ,p 48 
95 Ibid 
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1. Moving legislative power to the executive; 

2. Granting extended administrative power to the executive (vis-it-vi · the rights of the itizen); 

3. Reducing the democratic control (checks and balances) over the executive; 

4. installing accelerated judicial procedures (e.g. , the martial law norm that civilians can be tried 

before military courts).96 

This theory assertion by itself would create a dichotomy of the necessity of emergency power and the 

legitimate limitation of emergency power particularly through the principles of democratic control and 

the rule of law.97 In this regard, FORE constitution has two controlling mechani m over emergency 

power.98 

3.9.1. Legis/ative mechanism 

As a mandatory principle, overwhelming constitution in the world has provided emergency detail and 

circumstances under which a state of emergency may be declared, the nature of derogations, the 

monitoring role of the legislative and judicial organs, and the way in which the emergency regime 

could be extended and ultimately come to an end when the emergency situation topped to exist.99 

This would let the executive body to know the detailed specification both procedural and substantive 

matters regarding emergency management and the role of legislation in the emergency domain. To this 

effect, the FORE constitution forward solution In the Ethiopian Constitution. It gives HOPR control 

over the executive act of proclaiming an emergency. The constitution stipulates the time framework 

within which the executive has to bring to the legislation which ranged from 48 hours to fifty days 

when the legislator is of work and on work. 100 In both cases, if the emergency decree fails to get the 

endorsement of a two-thirds majority vote of the members of the HOPR, it has to be canceled 

immediately. 101 The other limitation relates to the scope of the emergency regulations, i.e. , the 

executive can only derogate from what the Constitution entitles. The third safeguard is temporal, i.e., 

96 Ibid 
97 Supra note 108,p.50 
98 Supra note 83,p I 07-1 08 
99 Ibid 
looFDRE constitution. Art 93(2)(a) 
101 Supra note 83,p I 08 
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the declaration of emergency is limited to six month . Although the on titution doe not put an upper 

limit on the number of renewals to derogation the only it require the II PR recon ider. 102 

Furthermore, the constitution of FORE, under article 93(5) tipulate the admiration of state of 

emergency lied on the inquiry board which establi hed by IIOPR. The tate of mergency Inquiry 

Board shall have the following powers and responsibilities: 

(a) To make public within one month the names of all individuals arrested 011 account of the state of 

emergency together with the reasonsfor their arrest. 

(b) To inspect andfollow up that no measure taken during the state of emergency is inhumane. 

(c) To recommend to the Prime Minister or to the 

Council of Minister's corrective measures ... if itfinds any case of inhumane treatment. 

(d) To ensure the prosecution of perpetrators of inhumane acts. 

(e) To submit its views to the House of Peoples' Representatives on a request to extend the duration of 

the state of emergency. 103 

The commence a series tasks of inquiry board including examination and follow up to safeguard that 

actions taken during the state of emergency are not merciless and against the required procedure. 

Under such procedure inspection when the Board finds any case of inhumane treatment, it is mandated 

to suggest remedial actions to the Council of Ministers or to the Prime Minister and to ensure that the 

perpetrators of those acts are charged and necessary action has to be taken by that organ that runs the 

emergency area. 104 The inquiry board also vested to publicize the names of all persons detained by 

reason of the declared state of emergency within one month and to convey its views to the House of 

102 Ibid 

103 FDRE constitution. Art 93(6) 
104FDRE constitution. Art 93(6)(c)and(d) 
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Peoples Representatives on the extension of the duration of the tate of emergency if the board beli ve 

that. I 05 

3.9.2 Judicial Mechanism 

Emergency situation, which threaten the very exi tence of the state or the continuity of ocial 

organized life pose a difficult to the rule of law. The dichotomy can be explained a follow: on one 

hand if you do not authorize governmental extraordinary powers to strike a balance, you face two 

untold dangers: Either to allow the regime could col lap e or, more probably, the government would 

act illegally. 106 

Therefore, it seems necessary that constitutional regimes have to be recognizing the exi tence of 

emergency power to face this kind of crises. The essence of the e powers, which some cholars call 

"constitutional dictatorship", is that they temporarily increa e executive power and authorize the 

restriction of some constitutional guarantees and personal fundamental rights in order to protect the 

constitutional order of the state. I 07 

This constitutional contention has implications on judicial review of executive decisions in emergency 

situation. Some argue that judicial review is not necessary because the use of extraordinary powers in 

serious crises falls within the realm of pure necessity and, therefore, has not be subjected to any 

judicial scrutiny. This is clearer if judicial control operates during the ongoing crises. In this situation, 

judges tend to abdicate judicial responsibilities because of security concerns.108 On the other hand, 

scholars debate that emergency power, that the emergency situation should be controlled by the 

judiciary.109 

Even though, there is explicit provision regarding of judicial control during state of emergency, it 

would be presumed that there is interpretative judicial control, It is thus imperative for nations to 

10S FDRE constitution. A1193(6)(e) 
106Uprimny Rodrigo and Garcia Villegas, Mauricio. "Tribunal Constitutional e emancipacao social na Colombia" en 
Boavertura de So us Santos (Org)-Democratizar a democracia. Oscaminhos da democracia participative,2002,p.1 
Ihttp://www.ces.fe.uc.pt/emancipalrcsearchlenltexts.html 

107 Ibid 
108 Supra note 120 p,4 
109 Ibid 
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strictly observe not only the norms governing the req uirement for a valid declaration of a tale of 

emergency but also there should be control of emergency power to follow ba ic principle 

implementing the emergency power. 

3.10. State Of Emergency Declaration in Light National and International of Human Rights 

Principles 

The Ethiopian government declared a state of emergency on 9 October 20 16 in re pon e to the 

protests.' '0 The State of Emergency Declaration outline broad restrictions on a range of human right , 

including non-derogable rights such as the prohibition on the retroactive application of criminal law; 

and the prohibition of torture and other ill-treatment, a well a fundam ental requirement of thefair 

triaL'" 

The State of Emergency Declaration established a Command Po t with the power to determine the 

specific measures, restrictions, and areas for implementation of the tate of emergency. The Prime 

Minister chairs the Command Post and the Minister of Defen e erves as its ecretary. Other members 

include the Federal Police Commissioner and Regional pecial Force Police Commander . " 2 Under 

the State of Emergency Declaration, the Command Po t can impose the following measure: 

Law enforcement officers may take the following measures, on any person contravening the 

prohibitions set out in part one of these directives: 

(1) Detention without an arrest warrant, 

(2) Keeping the detained person in a location to be decided by the Command Post for the duration of 

the State of Emergency, 

II OThe House of Peoples' Representatives, the Lower Chamber of Federal Parliament, endorsed the tate of Emergency 
Declaration on 20 October 2016. 
III The International Covenant on Civi l and Political Rights (IC PR) explicitly lists rights which state parties cannot 
derogate from, even during public emergency. These rights are called non-derogable rights. The African Charter on Iluman 
and Peoples Rights (ACHPR) does not have a provision for derogation ofrights in states ofemergency. Any state party to 
both the ICCPR and the ACHPR needs to ensure that any measures taken which derogate from the I CPR nonetheless 
comply with its obligations under the ACHPR. This commentary uses the framework provided by the I PR as further 
elaborated by the UN Human Rights Comm ittee in its General Comment Number 29. 
112Fana BC, The Co mm and Post Aims to Restore Peace and Order in the Country-Ministry of Defence (translation from 
Amharic news P"'1'~Ttl·PW7t''''M~h'10Dl;J;J·}·nh6J/'C1.H.fIooooM.et'It-'' - YODMh.l''''L'lM·C) : 
http://www.fanabc.com/index.php/newsiitem/ I 9388 (accessed on 28 ovember 20 16 
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(3) To provide rehabilitation training and release or to bring to courl as Ihe case may be, 

(") To undertake search without court warrant on any premises al any time wilh Ihe participalion of 

the local people and police and to seize any item that has been lIsed or cOlild be used for commission 

of crime or to order its preservation, 

(5) To monitor or restrict messages transmitted through any radio, lelevision, writings, images, 

photograph, theater andfilm, 

(6) To conduct searches without court warrant and relurn looled properly to their owners, 

(7) Take legal measures against students or employees who take parI in educalional inslilulions 

disturbance and riots and order the institutions to take administrative measures, 

(8) To prevent certain persons or groups, who are slispecled and anticipated to be likely to cause 

disturbances or to be vulnerable to harm, from entering or being present in a certain area or to 

restrict them to a designated area, and 

(9) To undertake appropriate measures. 1/3 

The ICCPR provides, in Article 4, that in time of an officially proclaimed public emergency which 

threatens the life of the nation, states may take measures derogating from certain obligations under the 

Convention. Those derogations shall be limited to the extent strictly required by the situation, be 

consistent with their other obligations under international law and not be di criminatory. However, 

Article 4 of the ICCPR also explicitly lists certain rights which may not be derogated from at all. 

The UN Human Rights Committee, the body of independent experts established under the ICCPR to 

monitor states' compliance with their obligations under that treaty, has clarified that not only the 

decision to derogate in itself but each specific measure taken under the derogation, must be 

demonstrably required by the exigencies of the situation. States availing themselves of thi s derogation 

provision must notify the UN Secretary-General and other states parties to the ICCPR of the 

provisions of the convention from which they have derogated and the reasons for the arne. 

113 Command Post, Directive for the Implementation of the State of Emergency, Article 28( I )-28(9) 
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3.10.1. Notification status ojSOED 

During a state of emergency, States Partie to the I PR who forced to declare a tate of mergency 

has an obligation to notify all other States Partie of the provi ion they are derogating from I PR, 

through the UN Secretary-General. The notification tatement h uld indicate the provi f the 

ICCPR from which they have derogated and the reasons for 0 doing.114 

Notification is crucial not only for other state partie , but al 0 to enable the N Iluman Right 

Committee to monitor the human rights situation in the country during the emergency peri d. The UN 

Human Rights Committee has stressed the requirement of notification i imp rtant " .. . in assessing 

whether the measures taken by the State party were strictly required by the exigencie ' of the 

situation". 115 

As of II January 2017, the Ethiopian government had not sent noti fication of the declaration of the 

state of emergency and the derogations as required. 116 

3.10.2. Legality ojSOED 

The principle of legality requires that laws shall be available and accessible to the public. The exact 

content of the State of Emergency Declaration was still not officially available to the public by the end 

of 2016, even though it was approved by HoPR. The failure to make the text publicly available also 

fails to meet requirements of the national law 

Both the State of Emergency Declaration and its implementation directive also fail to comply with 

another element of the principle of legality, the requirement that provisions with legal consequences 

be clear and precise. Clarity and precision are important so that people know actions allowed or 

prohibited. When laws are clear and precise, people can also foresee the consequences of breaking the 

law. However, the State of Emergency Declaration and its implementation directive use imprecise 

terms such as 'national security' and 'sovereignty' 

114 ICCPR, Article 4(3). 
11 5 UN Human Rights Committee, General Comment Number 29, Paragraph I7. 
11 6 UN website 
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Finally, the state of emergency measures violate the principl of non-retroactive application of 

criminal laws, a.non-derogable right, as they authorize the detention of people for thei r invol ement 

and role in coordinating protests against the Ethiopian governm nt ince the end of20 15. 

3.10.3. NOIl-Derogable Rights vs. State of Emergency Declaratioll 

Pursuant to Article 4(2) of the ICCPR rights are cia sifted a derogable and non-derogable even 

duringa public emergency. The rights that are non-derogable during tate of emergency are: Article 6 

(right to life and freedom from arbitrary deprivation of life); Article 7 (freedom from t rture and other 

forms of ill-treatment); Article 8(1 and 2) (freedom from lavery and ervitude); Arti Ie II (freedom 

from imprisonment due to failure to fulfil contractual liability); Article 15 (freedom from non­

retroactive application of criminal law); Article 16 (right to recognition before the law); and Article 18 

(freedom of thought, conscience and religion) . 

3.10.4. Torture ami Other lI/-Treatmellt 

The right to freedom from torture and other ill-treatment i one of the non-derogable rights explicitly 

listed in Article 4(2) of the lCCPR.19 

The implementation directive provides discretionary powers to the Command Po t to implement 

'rehabilitation measures ' against people who palticipated in violence and unre t in the pa t yea r. 

While the exact meaning and duration of these ' rehabilitation measures' is unclear, 

3.10.5. The Right to Fair Trial 

Even though the ICCPR's Article 4(2) does not specifically mention it, the UN Human Rights 

Committee has identified the non-derogable nature of the right to fair trial as follows 

The Committee is of the opinion that the principles of legality and the rule of law require that 

fundamental requirements offair trial must be respected during a ·tate of emergency. Only a court of 

law may try and convict a person for a criminal offense. The presumption of innocence mllst be 

respected. In order to protect non-derogable rights, the right to take proceedings before a court to 
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enable the court to decide without delay on the lawfulness of de/en/ion mils/ 110/ be diminished b a 

Slale party 's decision to derogate from the Covenant. 117 

The State of Emergency Declaration, however, allow the ommand Po t to u pend implementation 

of non-specified substantive and procedural law of the country. Accordingly, remedi for human 

rights violations as provided for in substantive and procedural law of the country may not b 

applicable during the state of emergency. For in tance, people in detenti n under the tate of 

emergency provisions may not be able to pur ue the habea corpu remedy a provided ~ r in the 

Ethiopian Civil Procedure Code and the judiciary may not be able to over ee the condition of 

detention to ensure the rights of those detained are re pected, including their right not to be ubjected 

to torture and other ill-treatment. 

3.10.6. Necessity and Proportionality Required By the Exigencies oj/he Situation 

Any measure taken under a state of emergency must be strictly required by the exigencie of the 

situation that gave rise to the declaration of the tate of emergency. A the UN Iluman Right 

Committee has stated clearly in its General Comment 

A fundamental requirement for any measures derogating from the Covenant. .. is that such measures 

are limited to the extent strictly required by the exigencies of the situation. This requirement relates to 

the duration, geographical coverage, and material scope of the state of emergency and any mea ure of 

derogation resorted to because of the emergency. Derogation from some Covenant obligations in 

emergency situations is clearly distinct from restrictions or limitations allowed even in normal times 

under several provisions of the Covenant. Nevertheless, the obi igation to I im it any derogation to those 

strictly required by the exigencies of the situation reflects the principle of proportionality which is 

d . d I' . . 11 8 common to erogatlOn an ImitatIOn powers. 

The UN Human Rights Committee referred to the principles of necessity and proportionality, set out in 

Article 4(J) of the ICCPR, which apply to measures derogating from or limiting certain rights under 

the ICCPR. The principles of necessity and proportionality require that any measures imposed in the 

117 UN Human Rights Committee, General Comment Number 29, Paragraph 16. 
118 UN Human Rights Committee, General Comment Number 29, Paragraph 4. 
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context of a state of emergency which derogate from provi ion f the I PR mu t be dcm n trabl 

necessary for the achievement of their intended purpo e, mu t b pr p rti nate t that purpo e and 

must not jeopardize the rights restricted. 

However, the geographic extent and material cop of the mea ure imp ed under the tat of 

emergency exceed what is required by the exigencie of the ituation, a di cu ed below 

The Ethiopian government has repeatedly affirmed that the violence after the - rr cha laughter 

prompted the declaration of the state of emergency. The violence following the rrccha incident wa 

restricted to the Oromia and Amhara Regions, but mo t of the following pr hibiti n a per th 

implementation directive for the State of Emergency Declaration apply acro the c untry. 
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CHAPTER FOUR 

ASSESSING APPLICATION STATE OF EMER EN Y IN EBETA T W 

THE ESTABLISHED STANDARDS: CA E TUDY 

Introduction 

LI liT OF 

Assessing derogation of human rights during a tate of emergency i a br ad c ncept 

and assessment may be made [rom various viewpoint . Il wever, due to variou 

constraints and scope of this study, thi chapter focu e on th main point II r 

assessment applicability of state of emergency again t the e tabli hed tandard and the 

fate of human rights protection in Sebeta Town during 2016 tate of em erg ncy. 

Starting from 2014 the government faced different violent and non-violent prote t acro the country 

with special and prolonged protest from Oromia and Amhara region . ontrary to the previou non­

persistent protest, the 2016 turmoil was turbulent and tenaciou than prior prote t in the hi tory of the 

current regime. 

In this regard, various sources, including AI Jazeera America 119, The Guardian 120, Reuters l21 and The 

[ndependent122 explained and discuss that the Addis Ababa Master Plan is a long-term project of the 

Ethiopian government to expand the territory of the capital, Addis Ababa (Finfinne) to the interior part 

ofOromia. 

119 Al Jazeera America. 'Protesters in Ethiopia reject authoritarian development model ', 19 December 20 IS, 
httg:llamerica.aljazeera.comloginionsl20 15/ 12/grotesters-in-ethiopia-n:ject-authoritarian-development-mode l.html. Date 
accessed: December 9 2016. 
120 The Guardian, "Stop the killing!': farmland development scheme sparks fatal clashes in Ethiopia', 18 December 2015. 
httg:llwww.theguardian.comlglobal-development/20 15/decl l8/eth iopia-oromia- farm land-development- fatal clashes. Date 
accessed: 9 June 2016. 
121 Reuters, 'Ethiopia industrialization drive met by violent protests over land ', 19 December 2015, 
https:llwww.ahoo.comlnews/ethio ia- industrial isation-drive-met-vio lent -protests-over-Iand-073Q I 8725-
business.html?ref=gs. Date accessed: 9 December 2016. 
122The Independent, 'Ethiopia security lorces kill up to 50 people in crackdown on peaceful protests ', 17 December 20 15, 
http ://\y',.y''~jIJQ<::P<::DQ<::IJJ,l;Q,!!k!,lJewslWQr.!d/a fricaleth iop ia-security- forces- k i II-u p- to-50-peo p le- in-crackdown 0 n-peace fu 1-
protests-a6777631.html. Date accessed: 9 June 2016. 
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Furthermore, multiple sources, including the 88 123, Internati nal 8u ine rime 124 and Iluman 

Rights Watch 125 reported that in January 2016, the thiopian government ub equently ann un ed the 

revoking of Addis Ababa Master Plan .but the rna ter plan c ntrov r y never nd and n 

has been reached between the government and the prote t r when the 2016 

Thanksgiving day was reached 

RRE IIA, 

Unlike before, the 2016 Errecha (Oromo's Thank giving) celebration, bec me bl dy, h rrific death, 

unforgettable incident where two and above individual died from the arne family which trigger 

persistent protest across the Oromia. Due to thi exten ive turmoil the thi pian g vernment n 

October 8, 2016, declared a state of emergency for six month .126 

The EHRC reported for the Ethiopian HPR 173 death in romia which including 28 f ecurity force 

members and officials, and in which the commi sion purported that ecurity force u ed proper 

force .127ln contrary On August 13, Human Right Watch (IIRW) reported that ecurity ~ rce killed 

more than 500 protesters across the region. 128 

In October the prime minister of Ethiopia specified the death in Oromia Region alone "c uld be more 

than 500.,, 129 

Moreover, the UN High Commissioner for Human Rights a ked the government of thiopia to allow 

access to an international, independent and impartial investigation, cea e the violent crackdown on the 

Oromo Protests unfolding since November 2015, and ensure that the current state of emergency does 

not lead to further violations of fundamental non-derogable human rights a they are en hrined in the 

123 BBC, 'Ethiopia cancels Addis Ababa master plan after Oromo protests' , 13 January 2016, 
htt(~:llwww.bbc.co.uklnewsiworld-africa-35300471. Date accessed: 13 March 2017. 
124 International Business Times, 'Addis Ababa master plan: Oromo clashes end capital's expansion plans', 13 January 
2016, httn:llwww.ibtimes.co.ukladdis-ababa-master-nlan-oromo-cJashes-end-capitals-expansion-plans 1537656. Date 
accessed: 13 March 20 I 7. 
125 Human Rights Watch, "Ethiopia: No Let Up in Crackdown on Protests', 21 February 2016 
https:llwww.hrw.org/news120 16/02121 lethiopia-no-Iet-crackdown-protests. Date accessed: 14 March 20 16. 
126 Supra note 32 
127Ethiopia 2016 human rights report, Country Reports on Iluman Rights Practices for 201 6 nited tates Department of 
State · Bureau of Democracy, Human Rights and Labor.p.1 
128 Ibid 
129 Ibid 
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African Charter on Human and Peoples' Right and internati nal c enant whi h Ethi pia had 

ratified, but the government rejected the reque t. 

Following, festival (Errecha) in Bishoftu, on Octob r 2, hundred death of civilian, pr perty damage 

has occurred. But the figure of the fatal vary from n urce to oth r ~ r in tance 

On November 9, Amnesty International reported the death of more than 800 per 

2015. 130 

ince ovemb r 

The declaration was a nationwide tate of Emergency n ct ber 8 following everal month of 

tensions between anti-government prote ters and ecurity force and r lated in curity, including a 

deadly during mass gatherings for the Errecha holiday in romiya Regi n' Bi h ftu t wn n 2 

October 2016. 

The first round of State of Emergency, which could remain in effect at nati nwide until April 2017, 

permits the Government to exercise several extraordinary power , including re tricting p pulation 

movement and assembly restrictions. In early October, the Office of the UN Iligh ommi ioner for 

Human Rights expressed concern regarding insecurity in Ethiopia and called for an independent 

investigation of the October 2 incident but did not succeedin apprehended inve tigation . 

During the 2016 state of emergency source reported 131tremendous human rights violation like arbitrary 

killings, forced disappearances, torture and other cruel , inhuman or degrading treatment or 

punishment, harsh and life-threatening prison conditions, arbitrary arrest, detention without charge, 

and lengthy pretrial detention, a weak, abused judiciary subject to political influence, infringement on 

citizens' privacy rights, including illegal searches, restrictions on civil liberties including freedom of 

speech and press, internet freedom, academic freedom and of cultural event , and freedom of 

assembly, association, and movement; interference in religious affairs, societal violence including 

violence based on ethnicity, property destruction, and the killing of ecurity force members are among 

the highly risky area of human rights. 

130 Supra note 126.p.1 
131 Ethiopia 2016 human rights report, Country Reports on Iluman Rights Practices for 2016 nited tates Department of 
State· Bureau of Democracy, Iluman Rights and Labor.p.1 
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During the first round of tate of Emergency, the command p t t k th leading r I whi h wa 

assumed its power from The State of Emergency D clarati n with the p \ er t d termine the pecific 

measures, restrictions, and areas for implementation of the tate f emergen with di retionary 

power. 

The Emergency Declaration e tablished operational wing which w uld run the op ration f tate of 

Emergency and listed the members of command po t like Prime mini ter, Mini t r of 

federal police commissioner and regional police commander and prime minit r a chair and Mini try 

Defense as secretary of the command post to take the leading r Ie during a tate of merg ncy.132 h 

purpose of the researcher is not to determine whether the tate of emergency wa required r n t but 

how the state of emergency was applied in ebeta Town in light f b th nati nal and int mati nal 

law.This section will address the specific human rights statu and challengc faced b th parties ' -

As highlighted in the preceded chapters the Proclamation tate of mergency Dcclarati n r tri ct the 

enjoyment of human rights however it is not po ible to di cu the analy i of all infringcd and 

protected rights in the context of the state of emergency declaration. The ~ Ilowing right and 

challenges were selected to be discussed depending on their vital role and tatu they owe under b th 

national and international legal protections. 

Furthermore, due to sensitive to the issue and time limitation, the researcher prefer to em phase on 

limited selected human rights subject matter during the fir t round state of emergency in ebcta Town. 

4.1. Arbitrary Deprivation of Life (Extrajudicial Killings) 

After ERRECHA INCIDENT, this triggered demonstrations on 2 October 2016 despite the government 

prohibited demonstration. Confrontations between security forces and protestors in tigated the 

beginning of occurrence of violent clashes on 3 rd October 2016 on the streets of ebeta town. These 

protests and the ones that followed were very lethal. 

I J2Fana BC The Command Post Aims to Restore Peace and Order in the ountry-Ministry of Defense 
http://www:fanabc .comJindex.php/news/itemIl9388 (accessed on 28 ovember 2016) 
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The right to life is the fundamenta l right that wa emb dded in article 4 f the IIPR.m h m the 

aspiration of ACHR, the right as a whole is not ab olute a the word 'arbitraril ' implic rec gniti n 

of some exceptions circumstance that could ju tify deprivation f life under tri t ir um ·tance . 134 

In Ethiopia, the right to life has constitution guarantee . 13S De pite having prote ti n 

against death threat, receive death threats the mo t common pra ti e, death threat again t prote t r 

are mostly carried out by the state machinery, e pccially police and ecurity agent would take the 

leading position in performing death threat again t citizen who d mandcd their right . 

In International case between Saro-Wiwa v Nigeria (International Pen cClse) the African Iluman 

Commission broadened the scope of the right to life to include a duty for the tate not t intenti nally 

let a person die while in its custody of the government which might include the denial f medical 

treatment during under custody of the government. 136The ame a ignment and re pon ibility w uld 

work for Ethiopian government. 

Regarding extra-judicial killing, the government of thiopian, unlawful killing were c mmitted 

thorough Security forces by exploiting excessive disproportional force again t prote ter .1 37 

On June 10,2017, EHRC reported to parliament that it counted 173 death in romia, including 28 of 

security force members and officials, and asserted ecurity force u ed appr priate f, rce without 

proving the indicator of proportiona lity of the measure. 

4.2. Forced Disappearances 

A large number of individuals remain unknown whereabouts during the first month of state of 

emergency period, respondents told the researcher that they do not know the whereabouts of the 

detainee center since they were arrested by the authoritie and the family could not locate whereabouts 

of their children's too. 138 My (respondent 13) and parents of one detainee told to the researcher that 

133 Supra Note 4, p.24 
134 Ibid 

135 Article 15 of 1995 FORE constitution 
136 Supra note 4.p.26 
137 ETHIOPIA 2016 HUMAN RIGHTS REPORT,pJ 
138 (FG, 5, 8,6 and 7). 
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they had asked at the police station and ecurityom ial failed t t II them . In ea h of these a e , 

witnesses had informed the parents that their children had been arre ted and" pt at unk.n \ n place. 

Such cases appear to be enforced di appearance under internati nal law. 139 n en~ rced 

disappearance is defined under international law a the arre tor d tenti n of a per n by state om ial 

or their agents followed by a refusal to acknowledge the d privati n of liberty r t re cal the per n' 

fate or whereabouts. 140 

4.3. Torture and Other Cruel, Inhuman or Degrading Treatment or Puni hment 

The rights of detainees are mainly addressed through onvention again t T rture and ther ru I, 

Inhuman or Degrading Treatment or Punishment. Accordingly, tate partie have t make a r view of 

arrangements for the custody and treatment of person ubjected to any ~ rm of arr t, det nti n or 
•• 141 Impnsonment. 

Regarding this assertion, the government Ethiopia arbitrarily arre ted thou and f pr te trail over 

Oromia. Many of those detained are being held in formal and informal with ut charge and contact 

with family members and faced torture. Many of those who have been relea ed told to the re earch r 

that they suffered torture in the detention center. The ecurity force continued u e of unlawful , 

excessive and lethal force to curb the movement but contrary to the intent of the government, the act of 

the government has broadened and sparked the grievances of the protesters 142 

Many former detainees (my current respondents) had informed the researcher that they had been 

subjected to both physical and psychological torture . According to the re pondent , the torture, 

particularly the physical one, took the form of compelling the detainee to seat in heavy rain for long 

hours; forced seating in a sun and compulsory barefoot walking on asphalt road at midday in an area 

where weather is as high as 40 degree centigrade and heavy and unbearable sporting activities. Insult 

1 39httRS://www. hrw.o r~Rort/20 L 6/061.1 6./such-brutal-crackdownlk i II i ngs-and-arrests-response-eth iop ias-oromo­
Rrotests# fin77 
140 Ibid 
141 [CCPR, art [3 
1420efendOe fenders "HRC33 :Addressingtheescalat inghumanrighlscris isin Elh iopia",8 er 1em ber20 16. 
ht tps:/ /www.defenddefenders.org/20 16/09/hrc3 3 -addressing -esca lat ing-human-rights-cris is eth iop ia/ 
Accessedon [90ctober 2016 
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and other forms of psychological torture were al 0 a c mm npla e. I he e were ta\"ing pia e n a dad 

basis according to almost all of the re pondent . 

4.4. Arbitrary Arrests 

The government arbitrarily arre ted thou and of pr te trail ver r mia and ome Amhara during 

and after protests in the state of emergency period, many individual , in ludingj urnali t and human 

rights activist, workers, students. Many of tho e detaincd arc bing held i n ~ rmal and in~ rmal 

without charge and contact with family mcmber . Th ccurity ~ r c ntinucd u e f unlawful , 

excessive and lethal force to curb the movement but contrary t th intcnt f the g vernment, the a t 

of the government has broadened and sparked the gricvanc of thc pr te t r . 143 

The 2016 State emergency declaration empower the c mmand p t and e urity ~ r e to arr t 

detain and take similar activities without a court warrant, arre ted pe pic can be held in the place 

assigned by the command post until the end of the tate of emcrgency. 144 My entire re p ndent' 

argued against this provision by raising this law to threaten people ' right and liberty. M reover, it 

contradicts the constitution of 1995 and international convention . 

In Sebeta Town, infringement of human rights violations enclo ed civilian ' who have no idea about 

protest and protestors were subjected to arbitrary arre t and detention without trying to identify the 

criminal nature of individuals. 145 The federal ecurity force have been arbitrarily arrested and 

detained tens of thousands of protesters throughout Oromia andAmhara region . The arre t including 

numerous human rights activists, students, journalists, farmer , civil ociety, the ecurity force have 

frequently carried out mass arrests, without regard to any unlawful action by individual during first 

round of State of Emergency(08 October 2016-16 Apri I 2016) . A factory worker who have been 

arbitrarily arrested and released from detainee center said ... 

On 14 October 2016, I was backfrom work right at 6:30 from work to my home to had my launch to 

near bye home, from the far, I heard loud chanting, a large number of peoples were coming towards 

143DefendDefenders, "HRC33 :Addressingthccscaiatinghumanrightscrisisinl:.Lhiopia ".8 eptembcr2016. 
httPii:1lwww.defenddefenders.or 120 16/09/hrc33 -addressin -escalating-human-rights-crisisethiopial Accessedon 190 ctober 
2016 
144State of Emergency Directive, art.28( i) & (2). 
145 (informants 7, 8, 10 and 12) 
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me ... then, I run to the adjacenl compound and as soon as J was surroul/ded h. f1I'() memhers of Ihe 

security forces (command post) came into me and asked me wh I was runllillg? 1 (old Ihem (/.\ IlI'as 

factory worker (chemical Engineel) but they did nol lVanl 10 hear me. They said Ihal I was also one of 

them. Then they look me to the police sIal ion and arresl ,d me withollt a lVarrant. J lVas detail1'd. 

When I was in the detention center there was no adeq1late food, jormal investigatioll or questioning 

After one month, I was released on bail. The conditions in the delentioll center wer) I'et poor, it lVas 

crowded. I was frequently mistreated by those in authority; including lVith heatings alld slIffered oj 

torture like sunny, rainy torture. N6 

In principle, detention is not a crime. In Some in tance, it i p rmitt d during a tate of em rgen y, but 

the mass detention is enabled under the directive and ha been practiced in thi pia inc N vemb r 

2015 is not legitimate under international law. Furthermore, t rture and arbitrary detenti n are n n­

derogable under any circumstance and infringing of tho e right are non-ju ti fiable. 147 

The history of unlawful arrest is a habitual behavior of ecurity in ~ thiopia . In ctob r 2016, two 

prominent bloggers have been arrested by security forces . eyoum Te home, the Ambo niver ity 

lecturer, and blogger on EthioThinkThank.com, who i popular for hi commentary on the 

contemporary Oromo protests, was arrested at the eve of ERRECfIA CELEBRATION on I ctober 

2016 from Woliso campus. Seyoum remains in detention until 22 December 2016.14 8 n 4 ctober 

Natnael Feleke, a prominent a member of the Zone 9 blogger, wa arrested by ecurity agent with 

other two of his friends, Tsedeke Digafe and Addisalem Mulugeta, and accused of "uttering rebellious 

k · bl· I ,, 149 remar s In a pu IC pace. 

Some people under arrest sometimes do not know why they were arrested wherea the other only 

know that they were under arrest because of their participation in the peaceful demon tration .15o On 

the other hand, the way through which detainees ' rights are disrupted manipulating different 

mechanism like keeping them without declaring the place where the detainee are kept for long period 

146 (Respondent 5: factory worker). 
147ICCPR, art. 4(2 ) 
148 Ethiopian human rights assembly, vo lume 142,p39 .. . 
149 Overview of the Human Rights Situation in the East and I lorn of A fnca A?n I - October 2016.' Re~ort subm ~tted to the 
59th Ordinary Session of the African Commission on I Iuman and Peoples' Right (A IIPR) BanJUl. 1 he Gambia. October 
20 16 p.15 
150 (Respondent 5, 6,7,and 8 FG). 
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of time without a family visit.
ISI 

The U A tate Department' rcp rt , p cd, arrc tcd pc pic ha c 

kept the place where family and detainee were n 1 feel ccured and hargc · arc rarcl brought 
. d . , IS? agamst etamee s. -

Human rights protection is a canon written in the con titLition of 1995 lik the tatc of Lit pia and it 

remains at the worst level since EPDRF come to power and the tate human right. has becn 

worsening from declaration of state of emergency in the country in general to pr te tnt the citi/cn ' 

rights rather to protect the corrupt business owner, overnmcnt affiliated bu inc and internati nal 

investment.
153

This could be expressed through variou pro lamation J\ TP; 

severed already worsening condition of human right in thi pia. IS4 

D, have cven 

Following ERRECHA INCIDENT massive prote t , arbitrary arre t , and detcnti n hav b en 

escalated at most part ofOromia including ebeta Town. tudcnt , farmer , trader , tcacher , w rker , 

members of opposition party were targeted during a tate of emergency. I SS 

On the other hand, the researcher strives to acce s information, data and another relevant d cument 

from the government office, especially from the command po t office (police ffice) of ebeta Town 

to strike a right balance between respondents allegation and government re pon e but they refu ed to 

give any in formations, data's and surprisingly the police refused the re earcher for the mere fact that 

the researcher asked them about state of emergency situation in their town. Amazingly, the re earcher 

found other researchers were allowed because of the non-connection of their re earch with the state of 

emergency. (Discrimination) 

On the state media, Government rejects these claims. It say these allegations are baseles and utter 

fabrications to tarnish the image of the country and praise legal protection which wa provided in the 

constitution of 1995. IS6 

151 (US State Department, 2016:8). 
152 Ibid 
153 (FG, 5, 8,6 and 7). 
154 Ibid 
155 Ibid 
156 FANA BROADCAT. 
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CHAPTER FIVE 

CONCLUSION AND RECOMMENDA nON 

5.1. Conclusion 

The nexus between resorting to the declaration of the tat of mergen ya apparatu t maintain and 

protect national security on one hand and protection of human right n the ther hand, ha named 

intense debate and become a point of controver y ince th Incepti n tate f Emergen ya a I gal 

framework. 

This study analyzed the impact of the application of th 2016 thi pian tate f Em rg ncy n human 

rights in Oromia Special Zone Surrounding Finfinne, particularly in eb ta t wn. Thetudy empl yed 

qualitative research approach and was conducted from the per pective of human right pr tecti n. The 

Assessment of the State of the Emergency application ha been done to under tand whether the tate 

had violated or adhered to the human rights during the fir t round of the 2016 tate f emergency. 

Since 2 October 2016, Oromia region has been shaken by largely peaceful prote t which wer 

instantaneously triggered by En'echa incident and the hallucination formerly agitated by thiopian 

government plans to expand the capital , Addis Ababa (Finfinne). onsequently, to calm the ituation 

in the region the government had used excessive and lethal force to respond to the prote t . During 

these periods, among the people who took their grievances to the street, an estimated 12 people were 

killed and hundreds were injured in and around the re earch area. Sa ed on more than 19 interview 

conducted in Sebeta town, the government security forces had also arre ted hundred of people and 

hundreds of others have been forcibly disappeared. 

Protesters and eyewitnesses, whom the researcher contacted on different date 111 ebeta town, pecial 

Zone Surrounding Finfinne, had described that members of the security force were hooting live 

ammunition into crowds of people, were killing people summarily, and they were also carrying out 

mass arrests. 
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Many former detainees (my current re pondent ) had in~ rmed the researcher that th ' had been 

subjected to both physical and psychological torture . 

Security forces, including member of the fedcral p lice and military, have arbitrarily arre ted and 

detained students, teachers, musician , oppo ition p litician , health \ rker , and pe pic wh 

provided support for and helped the student running fr m the p I icc during th 2016 tate f 

emergency periods in Sebeta town. 

Destruction of property materialized by unidentified pe pic ha been c mmilted in the area t a 

certain extent. The research conclusion 0 far indicate that the pr te t r have been m t1y peaceful 

with the presumption of a democratic state to demand their con tituti nally granted right . 

Findings disclose State of Emergency Declaration i u d to legalize the illegitimate act f g vernm nt 

and to delegitimize the legitimate act of peaceful prote t r and to give a wide rang f p wer ~ r 

security as legal coverage to discredit and criminalize prote tor in the name f p ud -publi ccurity. 

The Declaration of the State of Emergency, gave exces ive and extraordinary p wer to th c mmand 

post, the security and intelligence apparatuses of the government. Moreover, the finding reveal that 

the declaration has placed restrictions on fundamental human right uch a freedom of expre ion, 

assembly, demonstration and privacy rights. These led to the mi u e and abu e of the fundamental 

rights and freedoms of the citizens. 

The law has made unwarranted arrest and detention, which has a de tructive effect on civil ian and 

protestors. Consequently, extensive use of restrictive legislation, pooled with lack of capable, corrupt 

and transparent institutions to enforce the rights the constitution provide , which would have a 

significant adverse effect on rights of citizens without discrimination. 

The research participants argued that act of command post and other government organ were 

incompatible with the constitution of 1995 and international tandards in re tricting human right . 

[n this research the researcher concluded that there is need to strike a balance between national , 
securities and protecting the human rights during a state of emergency properly would matter for the 
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development, proper protection of human right in gen ral and sa in) the dem cmtlc stat· and 

democratic institution alway . 

In sum, though the use of the tate of emergency to av rt national danger · and threa ts to the securit 

and sovereignty of nations is a common practice acro the gl be, triking a balance between the 

national security rhetoric and the protection of the fundam ental right and frc d m f'lI1uiviuuals ha 

paramount significance in these circumstancc . The tate f mergen y . h ulu not be applied in a 

manner that contravenes fundamental value uch a democra y, rule flaw, g u go crnance, the 

respect and promotion of human rights. 

5.2. Recommendation 

N~ 
~ The declaration state of mergency ha to clearly tipulate the in tituti n p wer and 

" accountability. 

~ There has to be the pecial protection f n n-der gable right during a tate f 

emergency. 

;r The government of Ethiopia ha to allow nati nal , internati nal , independent and 

impartial investigating organ to see the tatu of human right protecti n during the 

state of emergency in lights of national and international human right tandard . 

;r Proper protection for detainee during under cu tody of the government ha to be 

properly protected . 

~ A constitutional guarantee has to be in place to protect state on one hand and human 

rights on the other hand . 

so 
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